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ANDEBSON  et  al.  T.  McNEAL  et  aL 

(Sapreme  Court  of  MiBsiMippL    April  6,  1903.) 

LIMITATIONS  —  PLEADING  —  RIGHT  OF  UNSH- 
CURED  CREDITORS— SarriNG  A8IDB  DEBD. 

1.  Tbe  statute  of  limitations  is  not  a  bar  to 
a  recovery  on  a  debt  nolesa  pleaded  br  the  debt- 
or. 

2.  Tbe  nnsecnied  creditors  of  a  debtor  can- 
not compel  him  to  plead  the  statute  of  limita- 
tions aa  a  bar  to  recover;  by  creditors  whose 
claims  are  secnred. 

3.  Where  a  debtor  has  deeded  certain  prop- 
erty to  secnre  the  claims  of  some  of  his  cred- 
itors, other  creditors,  whose  claims  are  ansecur- 
ed,  cannot  insist  upon  a  court  ojC  equity  as- 
nulling  the  deed  without  offering  to  pay  the  se- 
cured claims. 

Appeal  from  Chanceiy  Court,  Tunica  Coun- 
ty; A.  McC.  KImbrough,  Chancellor. 

Attachments  by  W.  T,  Anderson,  executor, 
and  b7  the  Bank  of  Bolivar  against  A.  T. 
McMeal  and  another.  From  an  order  over- 
mllng  a  demurrer  to  defendants'  cross-bill, 
complainants  appeal.  Affirmed. 

In  February,  1902,  W.  T.  Anderson,  execu- 
tor, and  the  Bank  of  BoUtbt,  eacta  filed  at- 
taebmeut  salts  in  the  chancery  court  of  To- 
nics county  against  A.  T.  McNeal  and  John 
Bills,  residents  of  the  state  of  Tennessee,  ai- 
ling that  said  HcNeal  was  a  mmresldent 
of  the  state  of  Mississippi,  and  yna  the  own- 
er of  certain  lands  in  Tnnlca  county.  Miss, 
described  In  the  blU,  and  that  said  McNeaj 
was  indebted  to  each  of  tbem  in  the  sums 
named  in  the  bills  for  money  loaned  to  him; 
that  on  December  1,  180^  said  NcNeal,  by 
his  deed  of  that  date,  undertook  to  oonToy 
the  lands  described  in  tbe  bm  to  J.  H.  Bills 
for  the  allied  consideration  of  tS,000,  but  in 
said  deed  he  eEtoneously  described  part  of 
tbe  land,  but  which  mistake  be  corrected  by 
a  correction  deed  dated  March  27, 1900;  that 
also  by  deed  of  37oTember  14.  1889,  said  Mc- 
Neal  pretended  to  convey  by  tils  deed  of  tbat 
date  land  in  section  85  for  an  alleged  con- 
sideration of  9960  cash.  They  furthw  al- 
lege that  title  consideration  as  recited  In  all 
of  said  deeds  was  flctltloaa,  end  no  consid- 
eration passed  from  the  said  Bills  to  said 

1^  Sm  UmlUUea  vt  AeUons,  vol.  It,  Cut  Dig. 


McNeal  for  said  debts,  and  fbEt  they  were 
voluntary,  and  void  as  to  creditors  of  said 
McN'eal  whose  debts  existed  at  the  time  they 
were  executed;  that  appellants  were  such 
creditors;  and  that  said  McNeal  was  still 
the  owner  of  said  lands,  so  far  as  such  cred- 
itors were  concerned.  The  bills  prayed  for 
an  attachment.  Upon  the  filing  of  these  bills 
attachments  were  Issued,  and  levied  on  all 
lands  described  in  the  bills.  Francis  O. 
Smith.  Ophelia  Bills,  Mary  W.  Bills,  and  Lil- 
lias  Bills  were  admitted  as  parties  defendant 
to  tbe  suits,  and  the  two  cases  were  consoli- 
dated. They  filed  a  joint  answer,  in  which 
they  admitted  all  allegations  of  original  bills, 
except  that  the  deeds  of  McXeal  to  Bills  were 
without  conslderntion  and  void.  They  deny 
this,  and  make  following  allegations:  That 
on  December  1,  1894,  the  said  McNeal  was 
indebted  to  Ophelia  Bills  In  the  sum  of  fl,- 
000,  due  12  months  after  date;  to  Mary  W. 
Bills  In  the  sum  of  fSOO,  due  12  months  after 
date;  and  to  LUUas  Bills  in  tbe  sum  of  |500, 
due  12  months  after  date;  and  that  for  the  pur- 
pose of  securing  the  payment  of  these  several 
debts  said  McNeal  executed  the  deed  dated 
December  1,  1894,  conveying  said  land  ab- 
solutely to  said  J.  H.  Bills,  who  was  the 
brother  of  the  payees  of  said  notes;  and  tbat 
contemporaneously  with  the  execution  of  the 
said  deed  J.  H.  Bills  executed  and  delivered 
to  said  McNeal  a  defeasance  showing  the  na- 
ture of  the  transaction.  Tbat  said  McNeal 
was  further  indebted  to  Francis  O.  Smith 
in  the  sum  of  $3,000,  and  that  on  the  29tb 
day  of  August,  1894,  he  executed  two  notes 
for  the  sum  of  $1,500  each,  one  payable  No- 
vember 20,  1895,  and  the  other  November 
20,  1896,  and  that  when  the  first  note  became 
due  McNeal  was  unable  to  pay  it.  and,  with 
the  consent  of  all  parties  concerned,  for  the 
purpose  of  securing  Francis  O.  Smith  this 
amount,  the  said  McNeal  interlined  in  tbe 
defeasance  executed  to  J.  H,  Bills  by  blm 
December  1,  1894,  to  whom  the  said  J.  H. 
Bills  was  to  reconvey  to  said  McNeal  after 
the  money  borrowed  from  Francis  O.  Smith 
was  repaid.  They  admitted  tbat  McNeal  is 
the  owner  of  the  land  described  In  the  bill 
subject  to  their  rights  against  the  same  for 
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tbe  payment  of  tbelr  indebtedness,  and  al> 
lege  tbAt  said  conTeyancea  to  J.  H.  Bills 
were  mortgages  for  tbe  payment  of  ills  In- 
debtedness to  them,  and  that  said  McNeal 
was  still  the  owner  of  the  eqaity  of  redemp- 
tion in  the  land.  The  defendants  made  their 
answer  a  cross-bill,  and  all^,  in  snbstance, 
the  facts  hereinbefore  set  cot,  and  asked 
that  said  deeds  to  said  J.  H.  Bills  be  de- 
clared mortgages  on  said  lands  In  faror  of 
Ophelia,  Mary  W.,  and  Lllllas  Bills  and  Fran- 
cis O.  Smith,  and  that  they  be  foreclosed  by 
the  court,  and  said  lands  sold,  and  that  their 
■ereral  Indebtednesses  be  fully  paid,  and  the 
balance,  if  any,  paid  to  complainants  on 
their  debts.  Complainants  demurred  to  the 
cross-bill,  assign  hay,  among  otlier  causes,  that 
all  the  indebtedness  except  the  last  note  tat 
11,600  was  barred  by  the  statute  of  limita- 
tions of  six  years,  under  section  2737,  and 
the  remedy 'is  barred  under  section  2738  of 
the  Code  of  1892,  and  tbe  lien  of  said  deeds. 
If  understood  as  mortgages,  were  also  barred 
under  section  2755  of  said  Code.  The  de- 
murrer was  overmled,  and  complainants  ap- 
peal. 

St  John  Wadddl.  Cor  appelltnta.  Pattev> 
•on«  Neely  &  Hmdenon  and  QUman  P. 
Smith,  for  appdieei. 

OALHOON,  J.  The  fundamental  mistake 
of  appellants  is  tbe  idea  that  under  our  stat- 
ute the  mere  lapse  of  tbe  time  required  to 
bar  the  remedy  bars  It,  and  extinguish^  the 
right,  whether  the  debtor  chooses  to  plead  it 
or  not  This  Is  an  erroneous  Tiew.  The 
statute  never  operates  to  extinguish  the  right 
unless  it  is  pleaded.  But  McNeal  has  not 
pleaded  it  In  fact  he  refuses  to  plead  it 
and  none  can  compel  him  to  do  so,  and,  as  a 
consequence,  the  remedy  Is  not  barred,  and 
the  rlghl  IS  not  extingTiiBhed.  The  debts  be- 
ing In  full  force,  McNeal  alone  can  plead  the 
bar.  His  creditors  cannot  make  tiim  plead  it, 
a*  It  Is  his  personal  privilege  to  do  so  or 
not  fts  be  pleases;  and  appellants'  lights  can- 
not rise  higher  than  those  of  the  secured 
creditors  where  he  refuses  to  plead  tbe  bar. 
On  tbe  subject  of  tbe  statute  of  limitations 
applicable  here,  we  simply  refer  to  Bower  t. 
Henshaw,  66  Miss.  619;  Boblnson  t.  Moore, 
T6  Mfss.  89,  28  South.  631;  Kennard  t.  Al- 
ston, e2  HIsB.  76S;  Hunt  t.  Belknap,  78 
Mlsa.  76»  28  South.  761. 

By  tbe  deed  of  March  27,  1900^  duly  re- 
corded. Bills  held  the  legal  title  to  tbe  lands 
wbldi  were  attached  tai  190!^  He  says  be 
bold!  It  In  trust  tor  flw  Mcnrlty  of  appdleea^ 
eredlton  of  McNeal.  The  attadilng  credit- 
on  are  in  Uie  shoes  of  McNe^  and  can  have 
so  father  rights  than  be,  and  equity  would 
not  listen  to  a  prayer  him  to  annul  Bills* 
tWe  without  dlerlng  to  pay  the  secured  ered- 
lton. 

Arodlanta  and  app^ees  are  all  creditors 
of  M^eal,  and  their  dalms  and  rights  most 
not  be  confoaed  with  dalnu  and  lights 


which  might  be  well  asserted  by  creditors  of 
Bills  against  tils  concealed  beneficiaries.  The 
distinction  is  obvious,  and  with  it  in  mind 
the  solution  of  the  question  in  this  record  is 
easy.  A  sale  by  Bills  to  a  purchaser  without 
notice  would,  of  course,  carry  the  title,  and 
so  an  attachment  by  a  creditw  of  Bills  would 
outrank  all  these  Tennessee  people.  But  tbe 
controversy  between  themselves  presents  a 
very  different  case,  all  being  genuine  credit- 
ors of  McNeaL  God^  |  ^!30.  has  no  perti- 
nency to  this  contest  In  tbe  category  oC  the 
parties  in  tliis  case. 

Affirmed,  and  remanded,  with  60  days  to 
appellants  to  answo-  tbe  cross-bill  after  man- 
date filed  below. 


(SS  UlH.  H8) 

PTJLPUS  V.  BTATB. 
(Supreme  Court  of  MIssiMlppi   April  61  1903.) 

HOMICIDE  —  BVIDSNCa  —  STATBM BNTS  IN  DB- 
FBNDANT'S  AB8BNGB  —  CONSPIRACT  —  8BBX- 
ING  DIPPICULTT-SELr-DBFBNSB-INSTRDO- 
TIONS. 

1.  A  statemeut  by  a  third  person,  in  defend- 
ant's absence,  that  certain  persons  were  not  go- 
ing to  report  deceased  tor  striking  defendant  In 
a  previooi  difflcalty,  bat  "were  going  to  fet 
him,"  was  InadmisMDle,  in  a  prosecotlon  of  de- 
fendant for  killing  deceased,  where  there  was 
no  safflclent  evidence  of  a  conspiracy. 

2.  Where,  in  a  prosecution  for  murder,  de- 
fendant contended  that,  as  he  passed  deceased, 
deceased  hailed  him  and  stated  that  be  was  go- 
ing to  IdU  defendant  when  d^endant  tamed 
to  go  away,  but  was  stnick  by  a  frow  which  de- 
ceased threw  at  him,  and  was  knocked  down, 
and  while  in  this  position  deceased  approached 
with  a  raised  ax  to  strike  defendant  when  de- 
fendant shot  lilm,  and  the  coarse  of  the  balls 
showed  that  they  could  not  have  been  fired  by 
a  man  while  standing,  an  ioBtmction  that  if  de- 
fendant was  hunting  deceased  to  kill  lilm  armed 
with  a  deadly  weapon,  and.  when  he  found 
him,  provoked  a  difflcnity,  or  was  the  aggressor 
la  the  difficulty  In  which  be  killed  deceased,  ha 
was  guilt;  of  murder,  thoo^  the  kUBng  was 
in  seif-d^ense,  was  error. 

8.  The  fact  that  defendant  provided  himself 
with  a  deadly  weapon  and  sought  another  with 
a  design  to  kill  him,  and  was  the  aggxessor  In 
the  encounter  In  which  he  kUled  dseeased.  did 
not  deprive  him  of  the  right  of  sdf-defense,  If 
the  killing  was  not  pursuant  to  the  original  pur- 
pose to  kill. 

4.  In  a  prosecotlon  for  bomidde.  It  was  error 
to  permit  evidence  that  another,  jointly  indicted 
with  defendant  and  who  was  under  bonds  for 
appearance,  was  out  of  the  state,  and  not  prc^ 
ent  pursuant  to  bb  bond. 

Appeal  from  Circuit  Court,  Chickasaw 
County;  B.  O.  Sykee,  Judge. 

Austin  Pulpns  was  convicted  of  murder, 
and  he  appeals.  Beraaed. 

T.  J.  Bocbanan  and  OUIc^lan  ft  Leftwleh, 
for  appellant   Wm.  WUIlams,  Atty.  Qol, 

for  tbe  State. 

OALHOON,  7.  The  defendant  and  Alex 
Pulpns  and,  Artbnr  Orr  were  Jolntiy  Indicts 
ed  for  the  murder  of  George  Andoson.  At 
ttie  next  term,  Isaiah  Gillespie  was  a^rately 

Indicted  for  this  same  offense.   We  have  only 
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to  do  witli  the  CAM  of  AusUb  Pnlpni,  wbo 
waa  •eparately  tried.  This  defendant  and 
George  Andentm,  on  ttae  day  preoedtaig  the 
taomidde,  were  engaged  aa  laboreta  In  ditcb- 
fttg.  when  Bome  dlfflcnlty  occomd  between 
them,  and  Anderaon  atrnck  him  on  the  head 
with  a  tpadc^  inflicting  a  bed  scalp  wonnd. 
After  the  Mow,  Andwaon  threatened  to  kill 
Anrtbt  Pnlpna.  Only  theae  two  were  ei^ 
gaged  In  this  trouble.  Aoatin  Pnlpna  went 
to  n  doetw  and  had  Ua  head  shaved  and 
wound  sewed  op,  and  there  is  no  erldenoe 
to  show  a  enu^racy  between  Austin  Pnl- 
pna Alex  PoUniB,  ArOiur  Ozr,  laalah  6U- 
leqile^  Jesse  WUaon.  and  Fee  Wilaon  to  per- 
peteato  the  homidde,  but  the  evidence  of 
con^lracy.  If  there  be  any  ancta,  la  ezceed- 
Intf y  nnaatlsfaetory.  On  the  night  of  the 
day  when  the'  blow  with  the  qiHide  was  In- 
flicted tm  the  defendant,  he  armed  hlms^ 
with  his  fatbo'a  pistol,  as  he  says,  for  the 
purpose  of  being  In  eondltton  to  defend  hlm- 
aelf  If  Anderscm  undertook  to  carry  out  bla 
threat 

All  of  the  poBona  mentioned.  Including  de- 
fendant were  at  Joe  Handle's  bouse  on  the 
next  morning  which  was  the  day  on  whidi 
the  homicide  waa  eommltted.  The  most  of 
Cbem  had  rabbit  stlcka,  and  say  th^  bnnted 
nbblto  as  they  came  through  the  fields. 
Oetffge  Andwson  waa  at  work  then,  and  the 
defratae  ahowed  by  tratimony  that  they  saw 
him  and  spoke  to  him.  All  theae  parttes 
ditebed  for  Joe  Bandle  <m  the  afternoon 
when  the  first  dlfilculty  occurred,  and  It  Is 
nid,  on  the  part  oi  the  defenae,  that  they 
iranted  Joe  Bandle  to  go  down  to  the  dltCb 
to  aee  about  masurliv  up  the  work,  and  ao 
Handle  and  laalah  OUleqile  went  oa  the  road, 
and  the  otbera  through  the  fieUa.  The  meaa- 
urlng  was  done  at  the  dlteh,  and  Bandle  was 
the  first  to  leave  the  dltdi.  going  bome.  8oon 
aXtett  Austin  Pulpus,  m  account  of  his  bead 
palntaig  him,  started  home,  and  wltii  him 
went  Alex  Pulpus,  Arthur  Orr.  and  Fee  Wil- 
son. All  started  bome  by  the  road  wblcb 
went  by  Handle's  house,  but  Wilacm  stopped, 
before  the  point  where  the  road  passed  Ban- 
dle^a  house,  at  another  house  to  gat  a  dtink 
of  water.  <hT  and  Alex  Pulpua.  going  In  ad- 
vance of  Austin,  had  passed  Oerage  Ander- 
son when  Austin  came  up. 

A  witness  was  permitted  to  state,  over  ob- 
jection, that  in  answa  to  his  question  to 
Fee  Wilson  whether  they  were  going  to  re- 
povt  Anderaon  for  the  blow  with  the  spade, 
be  aald,  **No,"  they  were  **goliig  to  get  him.** 
This  waa  in  Uie  absence  oC  defendant  or  any 
of  the  party,  and  this  was  error. 

There  vraa  nothing  to  show  that  the  pres- 
ence of  the  party  was  oUier  than  aceidentaL 
On  the  appearance  at  Joe  Handlers  bonee, 
when  the  killing  occurred,  the  state  offered 
evidence,  somewhat  conflicting,  to  the  effect 
thnt  Austin  went  up  to  Anderaon  and  asked 
him  If  he  was  dcme  with  the  row,  to  which 
Anderson  answered,  "Tes,"  and  that  Austin 
then  threw  a  club  stick  at  him  twice,  and 


that  thai  Anderson  threw  a  trow  at  Anstin, 
when  Austin  shot  him  twloe^  first  In  the 
kne^  and  then  In  tba  back.  Another  wltnesa 
for  the  Btato  testlflea  that  Austin  first  threw 
a  stick,  and  next  a'  brick,  at  Anderson,  and 
then  Anderson  threw  a  firow  at  him,  and  that 
both  parties  -wen  standing  when  the 
diootlng  was  done>, 

The  testimony  for  the  defense  Is  to  the  ef- 
fect that  Austin,  as  he  passed  Anderson, 
who  waa  working  at  a  alb  with  the  frow, 
was  hailed  by  Anderson,  wbo  said  he  wanted 
to  settle  that  little  mens,  when  Austin  said 
be  thought  It  was  settled,  to  which  Anderson 
replied,  "I  meant  to  kill  you,  and,  God  damn 
you,  I  am  going  to  kill  you,"  when  defend- 
ant turned  to  go  away,  aid  Anderson  threw 
the  frow,  striking  him  In  the  back  and  knock- 
ing him  down,  and  that  vrhUe  be  was  down, 
Anderson  advanced  on  him  with  an  ax  raised 
to  strike,  and  Austin,  while  down,  and  while 
Anderson  waa  so  Advandni^  shot  him  twice. 
There  seems  no  doubt  that  Austin  was 
struck  In  the  beck  with  the  ftow,  and  there 
Is  no  doubt  either  that  both  the  pistol  balls 
ranged  upwards,  one  striking  just  above  ttae 
kneecap  and  going  up  Into  the  groin,  and  the 
other  striking  at  the  baae  of  the  flvlnal  ver- 
tebrse  and  going  up  taudde  of  the  body. 

There  Is  conflict  in  the  evidence  aa  to  the 
location  of  the  ax  and  frow  and  the  bate  of 
the  men  Immediately  after  the  killing.  It 
la  perfectly  plain  that  the  wounda  from  the 
pistol  could  not  have  been  Inflicted  by  the 
man  who  used  the  pistol,  if  be  had  been 
standing  np. 

Under  this  presentation  of  fact^  the  court 
gave  the  foltowlng  Instruction  at  the  instance 
of  the  state:  **The  court  Instructa  the  jury 
that.  If  tb^  believe  from  the  evidence  In 
this  ca«e,  beyond  a  reasonable  doubt,  tiiat 
Austin  Pulpua  waa  hunting  George  Ander- 
son to  kUl  him,  armed  with  a  deadly  weapon 
provided  for  that  purpose,  and  that  when  he 
found  Anderson,  he  provoked  a  difficulty 
with  Anderson,  or  waa  ^e  aggressor  In  the 
dlfllcnlty  In  which  he  killed  Anderson,  then 
be  is  guilty  of  murder,  ev<ni  titongb  be  killed 
Anderson  In  self-dtfenaek  and  tiie  Jury  should 

80  find."  We  think,  m  tiie  evidence  in  tbls 
record,  the  granting  of  thla  Instruction  was 
fatal  error.   Lofton  v.  State,  78  BUss.  723, 

81  South.  420,  and  the  other  citations  In  the 
briefs  for  appellant  It  must  be  qiiite  an 
overwhelming  case  for  the  state  on  the  fkcto 
to  keep  this  Instruction  ftom  being  reversible 
error.  It  wholly  excludes  any  consldaratlon 
of  tile  dbctrlne  of  locus  pttiltentia^  even 
where,  as  here,  there  Is  evidence  at  an  abau' 
donment  of  the  conflict  It  Is  not  strictly  cor- 
rect as  written.  One  may  provide  hlmaelf 
with  a  deadly  weapon  and  hunt  another, 
vrlth  design  to  kill  him  with  It  and  provoke 
and  be  ttae  aggressor  In  the  encounter  in 
which  he  kllla  the  other,  and  stIU,  in  the 
progress  of  It  not  be  denied  ttae  right  of  self- 
defense.  If  the  killing  be  not  pursuant  to  the 
OTlgtuol  purpose  to  kill.  If  he  alunidQiULtlui^ 
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coDfllct,  and  1b  fleeing  from  It  In  good  faltb, 
and  not  for  vantage,  he  may  defend  himself 
from  threatened  death  or  great  bodlJy  barm. 
Lofton  T.  State.  79  Miss.  734,  81  Sontb.  420. 

We  think  It  was  error  to  permit  the  state 
to  show  that  Arthur  Orr,  who  was  Jointly 
Indicted  with  appellant,  and  was  onder 
bond  for  appearance,  was  ont  of  the  state, 
and  not  present  pursuant  to  bis  bond.  Peo- 
ple T.  Stanley,  47  Cal.  114.  17  Am.  Rep.  401, 
i»nd  the  other  citations  of  counsel's  brief. 

Reversed  and  remanded. 


OLAHEB  T,  PIEBOB. 
(Supreme  Oonrt  of  MlasiBsippL    March  81, 
1903.) 

TRXAXr-RBQUBSTBD  INB'ninOnONS-SUBHXS' 
8I0N  AFTBR  BBTIRBMBNT  OT  JQRT. 

1.  Under  Rev.  Code  1892,  fi  732,  requiring 
the  judge,  on  request  of  either  party  in  wrltiDg, 
to  instruct  the  jury  on  the  principles  of  law  ap- 
pUcable  to  the  case,  where  a  proper  additional 
chatve  in  writing  was  requested  by  plaintiff  on 
the  jury's  requesting  additional  Instructions  aft- 
er submission  of  the  cause,  it  was  error  to  re* 
fuse  such  Instruction  on  the  ground  that  It  was 
not  asked  nutil  after  the  jury  bad  retired. 

Appeal  from  Circuit  Oonrt,  Lauderdale 
County;  O.  Q.  Hall,  Judge. 

Replevin  by  J.  W.  Clarke  against  John 
Fierce  to  recover  a  horse.  Prom  a  Judgment 
in  favor  of  defendant,  plaintiff  appeahL  Re- 
versed. 

On  the  trial  of  the  case,  end  after  It  had 
been  submitted  to  the  Jury  before  verdict, 
they  requested  further  Instractlons,  which 
were  objected  to  by  defemtant  Plaintiff 
then  requested  an  Inatmctlon  In  writing, 
which  was  refused  by  the  conrt  because  adt- 
ed  for  aftw  the  Jury  bad  retired. 

W;.  T.  Honston,  for  appellant  F.  V.  Bra- 
han,  for  app^Iee. 

WHITFIELD,  0.  J.  In  respect  to  the 
right  and  duty  of  the  court  to  give  fnrtber 
Instructions  to  the  Jury  after  they  have  re- 
tired, the  principle  is  stated  to  be  this  in 
2  Enc.  PI.  &  Prac.  283-285,  Inclusive:  That 
the  court  may  give  the  Jury  any  instruction 
necessary  to  the  accomplishment  of  Justice 
in  the  case,  at  any  time  before  the  verdict 
la  received,  of  its  own  motion;  and,  second- 
ly, upon  request  of  the  Jnry;  and,  thirdly, 
that  where  the  Jury  requests  further  Instruc- 
tions  It  is  "not  only  the  right  but  the  duty, 
oif  the  court  to  relnstmct  upon  any  question 
of  law,  arising  from  the  facts  proven,  on 
which  they  say  they  are  In  douMf*;  and,  fur- 
ther, '^hat  this  practice  Is  to  be  commended, 
since  Its  results  tend  to  a  correct  and  rapid 
administration  of  justice";  and,  lastly,  it  is 
there  stated  that  by  the  weight  of  authority 
It  Is  held  that  although  the  court  may  have 
given  further  Instmctions  at  the  request  of 
the  Jury,  it  should  also  give  additional  in- 


stmctions, by  way  of  explanation  or  modifi- 
cation. If  reqnoted  by  one  of  the  parties. 
In  note  1  on  page  283  of  said  volume  the 
rule  In  Mississippi  la  set  out  The  cases  of 
Duncan  v.  State,  49  Miss.  S31,  Taylor  t. 
Manley,  0  Smedea  &  M.  305,  and  Randolph 
V.  Qovan,  14  Smedes  &  M.  9,  are  referred  to. 
In  Duncan's  Case  no  request  for  instme- 
tions  was  made  by  either  party,  written  or 
oral.  In  Taylor  v.  Manley  the  court  had  ad- 
journed for  the  day,  and  the  Jnd^,  In  the  al>- 
sence  of  botb  parties,  and  without  their  eon- 
sent  at  the  request  of  the  Jury,  gave  them 
a  charge.  Under  onr  practice,  this  was  er- 
ror, of  course.  In  the  case  of  Randolph  t. 
Govan  there  was  no  request  by  either  party, 
but  a  request  again  by  the  Jury.  In  our 
state,  under  Rev.  Code  1892,  S  732,  the  Judge 
can  only  instruct  the  Jury  upon  the  prin- 
ciples of  law  appUcable  to  the  case  at  the  re- 
quest. In  writing,  of  either  party.  Applying 
the  principles  which  we  have  cited  from  the 
Encyclopaedia  of  Pleading  &  Practice,  the 
law  in  this  state,  under  our  practice,  is  that 
It  is  not  only  the  right,  but  the  duty,  of  the 
court,  where  the  ends  of  Justice  so  require, 
to  give  the  Jury,  at  any  time  before  the  ver- 
dict is  received,  any  further  instructions, 
which  correctly  state  the  law,  that  may  be 
requested  by  either  party  In  writing.  The 
principles  which  we  have  quoted  apply  fully 
In  this  state,  provided  only  the  condition  pre- 
scribed by  onr  statute  be  complied  with;  that 
Is  to  say,  provided  the  Instructions  be  re- 
quested by  either  of  the  parties  In  writing. 
If  so  requested  in  writing  by  either  party, 
and  If  the  Instmctions  be  correct  the  objec- 
tion of  the  other  party  is  immaterial.  The 
court  sits  to  give  the  Jury  the  tew  as  it  really 
Is,  as  applied  to  the  facts  of  the  case;  and  It 
Is  not  within  the  power  of  either  party,  by 
objecting,  to  prevent  the  conrt  from  giving 
such  further  charges,  if  they  be  correct  and 
if  they  be  requested  In  writing  by  the  other 
Bide.  The  additional  charge  asked  In  this 
case,  in  writing,  by  the  plaintiff,  was  correct, 
on  the  facts  of  the  case,  and  tiie  court  exred 
In  not  granting  it 
Reversed  and  remanded. 


(a  Miss.  421) 
WRIGHT  T.  STATE. 
(Supreme  Court  of  Mississippi   April  8,  1908.) 

CRIMINAL  LAW— OBJECTIONS  TO  BVIDBNCB 

— 8DPP1CIKNCT. 
1.  A  conviction  will  not  be  reversed  for  error 
in  admitting  oral  testimony  of  a  couferaion  by 
defendant  when  the  only  confession  made  was 
in  writing,  where  it  appears  that  ttoth  on  the 
trial  of  the  issue  as  to  the  admissibility  of  the 
confes^n  by  the  court  alone,  and  on  the  sub- 
sequent examination  before  the  Jniy.  dtfend- 
ant  made  no  objection  of  any  kind  until  after 
all  the  witnesses  had  been  examined  when  he 
merely  moved  "that  all  the  testimony  taken  by 
the  state  be  excluded." 

Appeal  from  Circuit  Court;  Warren  Connr 
ty;  Geo.  Andoson,  Judge. 
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Henry  Wrleht  WM  convicted  of  wrecking 
a  tralD  ODd  appeals.  Affirmed. 

On  the  trial  It  was  shown  ttiat  defendant 
hod  made  a  confession,  wbicb  had  been  taken 
down  by  a  stenograpber,  and  written  out  and 
■tgned  by  defendant  Tbis  wilting,  which 
was  sbown  to  have  been  In  conrt.  In  the  pos> 
Msadon  of  the  district  attorney,  was  not  In< 
trodaced  In  eTtdraee^  but  oral  evidence  was 
Introduced  to  prove  tbe  same  confession. 
There  was  also  some  cTidence  introduced  by 
defendant.  In  the  absence  of  tba  jury,  tend- 
ing to  show  that  tbe  confession  was  not  vol- 
ontary.  The  opinion  contains  a  further  state- 
ment of  tb»  facts. 

Dabney  Marshall  and  B.  B.  Mount,  for  ap- 
pellant. J.  N.  Flowers,  Aast  Atty.  Gen.,  tor 
tbe  State. 

CALHOON.  J.  On  conalderation  of  the 
admlBsIblUty  of  evidence  of  a  confesalon,  in 
the  absence  of  the  Jury,  the  state  produced 
Ave  witnesses.  Early  In  the  testimony  of  the 
first  of  these.  It  appeared  that  the  confession 
was  taken  down  by  a  stenographer.  These 
stenographic  notes,  extended,  were  shown  to 
be  in  conrt  All  the  evidence  showed  that 
the  confession  was  In  writing,  signed  by  the 
defendant  but  no  objection  was  made  to  the 
oral  testimony.  The  defendant  then  intro- 
duced two  witnesses  and  rested.  So  the 
whole  testimony  covo-s  more  than  10  pages 
of  this  typewritten  record.  There  had  been 
up  to  this  time  no  hint  of  any  objection. 
Then,  however,  we  find  in  the  record  these 
words,  **The  defense  here  moved  that  all  of 
the  testimony  taken  by  the  state  be  exclud- 
ed," with  no  suggestion  of  tbe-ground  on 
which  the  motion  was  based,  an»fvhlcb  was 
overruled.  To  reverse  for  this  would  be  to 
encourage  an  intolerable  practice.  Tbe  whole 
examination  was  then  gone  over  with  the 
Jury  in  the  box.  vritta  full  cross-examination, 
as  It  was  before  tbe  court  in  the  first  In- 
stance, without  any  objection,  when,  at  the 
end  of  prolix  examinations  of  witnesses 
about  tbe  confession,  we  find  another  gen- 
eral motion  to  exclude,  with  no  reason  given. 
Courts  have  some  rights  and  tbe  public  has 
some  rights  In  tbe  disposition  of  public  busi- 
ness. This  court  will  take  notice  of  rulings 
on  objections  to  qnesttons  in  the  examina- 
tion of  witnesses,  currently  made,  when  no 
reason  for  the  objection  Is  given,  If  the  rea- 
son be  obvlons.  But  it  will  not  do  so  In  an 
Instance  like  this,  where  the  objection,  how- 
ever obvious,  comes,  at  the  end  of  tedious  ex- 
aminations. In  a  motion  to  exclude.  More- 
over, here  it  must  be  assumed  that  no  hurt 
could  possibly  have  been  done  the  defendant 
The  writing  vras  there  In  court  subject  to  the 
demand  of  either  side,  and  It  Is  not  produced 
to  show  any  variance  from  the  oral  evidence. 
Astute  counsel  wonld  have  done  ttaia  If  they 
saw  any  help  In  It. 

Affirmed. 


(«  ns.  40) 

KDfBIA  T.  STATB. 
(Supreme  Court  of  Florida,  Division  A.  Uareh 
10.  1908.) 

GBnaNAL  UIW— APPEAL— RSCORD-OfOnON 
IN  AKRSST. 

1.  Motions  In  arrest  of  judgment  form  part 
of  the  record  proper,  and.  when  evidenced  to  on 
appellate  court  only  In  aoA  by  a  bill  of  excq^ 
tions,  cannot  be  recognired  or  considered  by 
such  court  Kelly  v.  State,  44  Fla.  — ,  83 
South.  230,  approved  and  foUowsd. 

(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court,  Jackson  County; 
Lucius  3.  Reeves;  Judge. 

Anderson  Kimble  was  convicted  of  break- 
ing and  entering  a  building  with  intent  to 
commit  a  ftolony,  and  brings  error.  Affirmed. 

W.  BL  B.  Smith,  for  plalntilf  In  error.  Wll- 
llam  B.  Lamar,  Atty.  Gen.,  for  the  State. 

SHAOKLEFOBD,  J.  At  tbe  spring  term, 
1902,  of  the  circuit  conrt  of  Jackson  county, 
the  plaintiff  In  error  was  Indicted,  tried,  and 
convicted  of  the  crime  of  breaking  and  en- 
tering a  building  with  Intent  to  commit  a 
felony,  and  was  sentenced  to  be  confined  at 
hard  labor  in  the  state  prison  for  the  period 
of  two  years.  A  reversal  of  this  judgment 
la  sought  by  writ  of  error. 

Three  errors  are  assigned,  but  the  first  two 
are  expressly  abandoned  by  counsel  for  plaln- 
tUT  In  error  In  his  brief,  and  hence  are  not 
ttefore  us  for  consideration.  The  third  and 
only  orror  assigned  which  Is  argued  Is  based 
upon  the  overruling  by  the  trial  court  of  tbe 
motion  In  arrest  of  judgment  made  by  de- 
fendant This  assignment  cannot  be  con- 
sidered, for  tbe  reason  that  it  has  no  proper 
foundation  In  tbe  record.  Tbe  motion  in 
arrest  of  judgment  la  evidenced  to  this  conrt 
only  In  and  by  the  bill  of  exertions  when 
it  Is  matter  of  record,  and  should  have  been 
induded  in  the  record  proper  In  the  case,  and 
we  are  not  authorised  to  recognise  it  when 
so  presented.  Kelly  v.  State,  44  Fla.  — ^  88 
South.  285;  Osldwell  t.  Sta1»,  4S  Fla.  — ^  80 
South.  814. 

Finding  no  error  In  the  record,  the  Jndg^ 
ment  of  the  oonrt  below  Is  fara«by  affirmed. 


(«  ru.  BO) 

HcORAT  r.  STATB. 

(Sapreme  Court  of  Florida.  Division  A  Uarch 

10.  1903.) 

CRIMINAL    UkW— DIRECTINQ  VERDIGT^DIB- 
CRBTION—LARCKNT. 

1.  Section  1088,  Bev.  St.  1882.  proWdlng  for 
the  direction  of  a  verdict  by  the  trial  judge  ap- 
plies only  to  dvil  cases,  and  does  not  extend  to 
criminal  trials.  Boykin  v.  State,  24  South. 
141,  40  Fla.  484,  approved  and  followed. 

2.  While  the  trial  jodKe  would  have  the  right 
after  all  the  evidence  in  a  criminal  case  had 
been  submitted,  if  he  was  dearly  satisfied  that 
all  of  said  evidence  wonld  not  warrant  or  sop- 
port  a  verdict  of  guilty,  to  instruct  tbe  jury  to 
acquit  this  is  a  matter  resting  entirely  within 
tbe  discretion  of  the  judge,  oind  ixnertor  otii 

Digitized  by  VjOOQ I 


6 


84  SOUTHBBN  RBPOHTBR. 


(Aid. 


be  predicated  upon  his  failure  or  refusal  so  to 
do. 

8.  Eridence  examined,  and  tonnd  snffldeut 
to  support  the  Terdkt 

(Syllabus  hj  tb9  Court) 

Error  to  Oircolt  Ck)iirt;  Alachua  County; 
William  S.  Bullock,  Judge. 

James  McGray  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

0.  G.  Thomas,  for  plaintiff  In  error.  Wil- 
liam B.  LAmar,  Atty.  Gen^  for  the  State. 


8HAGKLEF0SD,  J.  At  the  spring  term, 
1002,  of  the  circuit  court  of  Alacfana  coimty, 
the  plaintiff  In  error  (hereinafter  referred  to 
as  the  defendant)  was  Indicted,  tried,  and 
convicted  of  the  ixlme.of  larceny  of  one  book 
of  cash  checks  or  certificates  of  the  valne  of 
¥50,  and  was  sentenced  to  be  confined  at 
hard  labor  In  the  state  prison  tot  the  period 
of  two  years.  A  reversal  of  this  Judgment 
is  sought  by  writ  of  error. 

The  first  error  assigned  Is  based  upon  the 
refusal  of  the  trial  court  to  direct  the  Jiiry  to 
return  a  verdict  of  not  guilty.  In  passing 
upon  this  point  it  Is  sufficient  to  say  that 
section  1088,  Rev.  St  1892,  providing  for  the 
direction  of  a  verdict  by  the  trial  Judge,  ap- 
plies -only  to  civil  cases.  Boykln  v.  State, 
40  Fla.  484,  24  South.  141.  While  the  trial 
Judge  would  have  the  right,  after  all  the  evi- 
dence in  a  criminal  case  had  been  submitted, 
if  he  was  clearly  satisfied  that  all  of  said 
evidence  would  not  warrant  or  support  a 
verdict  of  guilty,  to  Instruct  the  jury  to  ac- 
quit this  is  a  matter  resting  entirely  within 
the  discretion  of  the  trial  Jndge,  and  no  error 
can  be  predicated  upon  his  failure  or  refusal 
so  to  do.  However,  in  the  case  at  bar  there 
was  evidence  tending  to  show  the  guilt  of 
defendant  hence  it  was  eminently  proper 
for  the  Jiu7  to  pass  upon  It  snd  say  by  their 
verdict  whether  they  tomH  the  defendant 
guilty  or  not  guilty. 

The  other  errors  assigned  are  to  the  effect 
that  the  verdict  was  contrary  to  the  evidence 
and  to  the  weight  of  the  evidence,  contrary 
to  law,  and  contrary  to  the  instracttons  of 
the  court;  and  all  of  said  errors  may  be  con- 
sidered together.  A  careful  examination  of 
all  the  evidence  discloses  the  following  state 
of  fac>ts:  A  checkbook  contatnli^  50  checks, 
payable  to  bearer,  and  of  the  value  of  ¥1 
each,  the  same  being  the  property  of  the 
Gainesville  &  Gulf  Railway  Company,  a  cor- 
poration, was  delivered  by  a  clerk  employed 
in  the  office  of  the  auditor  of  said  company 
to  a  conductor  of  said  company  to  be  deliv- 
ered by  him  to  one  George  Cloversettle. 
Said  conductor  placed  the  envelope  contain- 
ing said  checkbook,  and- which  envelope  was 
sealed  up  and  addressed  to  the  said  Clover- 
settle,  In  the  mall  box  of  the  ba^ge  car  of 
the  train  of  which  said  conductor  had  charge. 
The  defendant  was  an  employ^  of  said  com- 
pany, and  was  running  on  said  train  with 
said  conductor  on  said  day  said  checkbook 


was  banded  to  him,  and  had  access  to  the 
mall  box  in  which  the  same  was  placed. 
Two  days  afterwards,  when  the  package  was 
missed,  said  conductor  asked  the  defendant 
If  he  had  seen  any  of  the  checks  contained  In 
said  book,  and  he  replied  that  he  had  not. 
A  deputy  sheriff,  on  searching  the  bouse  of 
defendant  under  a  search  warrant  found 
tiiereln  seven  of  said  checks,  which  were 
Identified,  of  which  five  were  claimed  by  the 
wife  of  said  defendant  and  two  by  his  moth- 
er-lU'Iaw.  Another  employ^  of  said  company 
testified  that  on  the  night  of  the  14th  and  on 
the  morning  of  the  16th  of  AprU,  1902,  the 
defendant  gave  him  at  three  different  times 
checks  to  have  cashed  for  him— aggregating 
fifteen  in  all.  None  of  this  testimony  la  con- 
tradicted. The  defendant  was  the  only  wit- 
ness introduced  in  his  behalf,  and  he  testl- 
fled  that  one  Jones  had  handed  blm  fonrteen 
checks  to  get  cashed  for  him.  and  that  he 
(the  defendant)  bad  given  five  of  said  checks 
to  bis  wife  and  two  to  his  mother-in-law, 
telling  them  that  the  checks  belonged  to  a 
man  by  the  name  of  Jones,  but  If  they  want- 
ed to  use  them.  It  would  be  all  right 

We  are  of  the  opinion  that  the  testimony 
Is  sufficient  to  sustain  the  verdict  and,  fol- 
lowing the  long-established  practice  of  this 
court,  we  must  refuse  to  disturb  It  Scar- 
borough T.  State,  39  Fla.  486,  22  South.  720; 
Browning  v.  State,  41  Fla.  271,  26  South.  639. 

We  have  examined  the  charges  given  by 
the  court  and  find  that  they  state  Uie  law 
applicable  to  the  case  correctly,  and  that  the 
verdict  of  the  jury  Is  not  contrary  thereto. 
None  of  the  errors  Is  well  assigned,  and  the 
Judgment  of  the  court  below  must  be  af- 
firmed. 


(U6  Ala.  (39) 
SOUTHERN  EX.  00.  t.  HOWELL. 
(Sivreme  Court  of  Alabams.   Ftoh.  28.  1903.) 

HASTHR  AND  BBRTANT^RAILROAD  BRAKB- 
HAN— INJURIES— DBRAIUiBNT  OF  CAR- AD- 
MISSIBILITY OF  BVIDENCB-PROPRIBTY  OF 

INSTRUCTIONS. 

1.  In  an  action  by  a  brakeman  for  injnHes 
from  the  derailment  of  a  car  he  testified  that  be 
recrived  InBtriictions  from  the  conductor  by  a 
talsfram  signed  by  M.,  and  that  ha  bad  lost  the 
telegram,  and  could  not  produce  it  Held,  that 
any  ground  for  an  objection  that  it  was  not 
shown  that  the  telegrani  had  been  signed  by  M., 
or  who  Af.  was,  was  removed  by  plaintiff's  fur- 
ther testimony  that  it  was  signed  by  iLt  the 
train  dispatcher,  and  that  plaintiff  saw  the  op- 
erator hand  it  to  the  coodactor. 

2.  Ad  obieetion  that  the  telegram  spoken  of 
by  plaintiff  was  not  the  original,  bot  a  mere 
copy,  was  untenable,  as  it  did  not  appear  from 
the  evidence,  or  from  jndicial  knowledge  of  the 
methods  used  in  train  dispatching,  that  any 
copy  was  made. 

3.  The  contents  of  the  telegram,  and  tiie  fact 
of  its  delivery  to  plaintiff,  were  rdevant  as 
tending  to  show  that  plaintiff,  when  Injnred, 
was  acting  within  the  scope  of  his  employment 
and  on  an  assurance  of  the  track's  good  condi- 
tion, which  tended  to  acqnit  him  of  negligence 
in  not  discovering  the  ot>struction  which  caused 
the  accident 
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4.  As  fnrnifllilQg  data  for  tbe  assessment  of 
damages  in  a  personal  Injoir  action,  it  is  proper 
for  plaintiff  to  prove  what  he  earned  while  i& 
the  service  of  a  previous  employer. 

5.  Under  Oode,  I  1749.  proridbig  that  an  em- 
ployer shall  be  liable  for  a  personal  injur?  to  a 
servant  as  if  the  latter  were  a  stranger,  where 
the  Injury  is  caused  by  the  negligence  of  any 
other  servant  havins  charge  of  "any  part  of  the 
track  of  a  railway,  it  is  uot  essential  that  the 
defective  track  occasioning  injury  to  a  brake- 
man  should  be  finished  or  In  charge  of  the  reg- 
ular section  foreman ;  but  if  it  has  reached  such 
a  stage  of  constrnctlon  as  to  become  "the  track 
of  a  railway,"  and  has  been  adopted  for  oae,  the 
case  is  within  the  statute,  regard iess  of  whether 
the  Diligent  employ^  Is  the  aeetion  foreman  or 
a  oonabnctioD  foreman. 

0.  Id  an  action  by  a  railroad  brakeman  for  In- 
juries from  the  derailment  of  a  car  owing  to 
an  obstruction  near  the  track,  erideDce  consid- 
ered, and  held  to  require  eubnusslon  to  the  Juiy 
ot  the  questions  whether  the  couatniction  fore- 
man was  in  charge  of  the  track,  and  was  negli- 
gent in  failing  to  discover  or  remove  the  ob- 
struction, and  also  whether  the  obstruction  had 
existed  long  enough  to  have  enabled  the  person 
in  charge  to  have  dlseorared  it 

7.  In  an  action  by  a  railroad  brakeman  for 
Injuries,  instrnctioiis  that,  If  the  jury  believe  the 
evidence,  they  must  find  for  defendant  "on  the 
second  count  of  the  complaint"  and  "on  the 
third  count  of  the  complaint,"  are  Improper,  as 
tending  to  mislead  the  jury  into  thinking  It 
tiieir  duty  to  render  a  verdict  with  toetiaX  ref- 
eroice  to  tiie  particular  counts. 

8.  bi  an  action  by  a  brakeman  for  Injuries 
from  the  derailment  of  a  car,  caused  by  an  ob- 
struction near  the  track,  the  defendant  com- 
pany pleaded  that  plaintiff  was  riding  on  the 
front  of  a  car  for  the  purpose  of  watching  for 
obstructions  on  the  track,  and  negligently  rode 
with  his  leg  over  the  side  of  the  car,  and  failed 
to  noti^  any  one  that  the  obstruction  mention- 
ed fn  the  complaint  waa  In  dangerous  proximity 
to  the  track,  ffcftf.  that  to  sustain  the  plea  It 
was  necessary  to  find,  not  only  that  plaintiff 
was  ne^igent  In  riding  with  his  leg  outside  the 
car,  but  also  that  be  was  negligent  in  failing 
to  give  notice  of  the  obstracoon. 

9.  Id  an  action  by  a  brakeman  for  injuries 
from  the  derailment  of  a  car,  occasioned  by  an 
obrtruction  near  the  track.  In  which  contribu- 
tOTT  negligence  ia  pleaded,  the  measure  of  plain- 
tifrs  diligence  is  the  probable  conduct  of  a  man 
of  ordinary  prudence  ander  like  circumstances; 
and  questions  whether,  by  tiiat  test,  he  was  at 
fanlt  in  riding  with  his  fee  outside  of  the  car, 
or  in  failing  to  perceive  and  give  warning  of  the 
obstHK^oD  (he  being  stationed  as  a  lookout  at 
the  time),  were  for  the  jury. 

10.  In  an  action  by  a  brakeman  for  Injuries 
from  the  derailment  of  a  car  on  whldi  he  waa 
riding  with  his  leg  hanging  over  the  side,  an  fn- 
■tmction  that  a  brakeman,  even  in  discharge  of 
his  duties,  has  no  right  to  assume  a  poEdtion  of 
ob^ous  danger,  and.  If  he  does  so,  and  suffers 
iitJiirj,  has  only  himaelf  to  blame;  that  there 
are  certain  pontions  on  a  train  known  to  be 
eztradangeroue,  each  as  where  a  brakeman  sits 
on  the  brake-beam  of  a  car  with  his  legs  hang- 
ing down  between  the  cars,  and  if  one  volun- 
tarily goes  into  such  a  place,  and  is  injured,  he 
haa  no  one  to  blame  out  himself;  and  that 
plalntilTa  position  was  voluntarily  assumed,  and 
the  jury  are  to  determine  whether  it  waa  neces- 
sary, etc.— is  properly  refused  as  argumentative. 

11.  In  an  action  by  a  brakeman  for  injuries 
from  the. derailment  of  a  car,  caused  by  an  ob* 
atmctioD  near  the  track,  an  Instruction  that  in 
riding  on  the  car  with  his  leg  on  the  outside 

filaintiff  assumed  the  risk,  is  properly  refused, 
t  not  having  been  shown  that  the  daiucer  of  de- 
railment by  the  obstruction  was  obviona  to  or 
was  nnderatoofl  by  plaintiff. 

f  4.  Bse^ilaniagiB,  VOL  If,  Cent  XHg.  |  Wl, 


12.  Where  a  requested  charge  was  erroneous 
as  invading  the  Jury's  province,  a  modification 
by  the  court,  not  erroneous  in  itself,  was  not 
ground  for  reversal. 

Appeal  from  City  Court  of  Birmingham; 
Oliaa.  A.  Senn,  Judge. 

Action  for  injuries  hj  W.  H.  HowdU,  a 
brakeman,  agaiuat  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de> 
fendant  appeals.  AiDrmed. 

The  offtiOon  states  the  material  ftiets  re- 
lating to  the  aOmfsslon  ot  ezclnston  of  evi- 
dence. 

The  f  (blowing  special  written  charges  were 
sequested  )sy  defendant;  and  separatelr  le- 
fuaed  by  the  court,  namely:  **(!)  If  the  Jury 
belteve  all  tiw  evidence  In  this  case,  they 
must  find  a  verdict  for  the  detaidant**  **^) 
If  the  jury  beUere  all  the  evidence  In  this 
case,  ttaey  must  find  a  verdict  for  the  defend- 
ant on  the  second  count  of  the  complaint 
(4)  If  the  Jury  believe  all  the  evidence  In  tbla 
case,  they  must  find  a  verdict  for  the  defend- 
ant on  the  thlxd  count  at  tiie  comi^alnt.*' 
"(7)  The  court  cbarges  tba  Jury  that  If  tbej 
believe  tram  the  evidence  that  the  crow-tie 
which  caused  the  derailment  of  tbe  car  was 
left  at  a  safe  distance  from  the  track  by  tlie 
servants  of  the  defendant,  and  that  It  was 
subsequently  placed  In  dangerous  proximity 
thereto  by  the  employte  of  tbe  mining  oom- 
jtany  t^eratiDg  tbe  mines  at  tlut  point;  and 
not  by  tbe  employte  of  tbe  defmdant;  and 
that  this  caused  the  accident  to  plaintiff, 
then  they  must  find  a  verdict  for  the  defend- 
ant <8)  If  the  Jury  believe  firom  tbe  evi- 
dence that  the  crosehtle  causlug  the  derail- 
ment of  the  train  was  fat  tbe  clear  ot  tbe 
cars  passing  on  the  track,  and  that  the  em- 
ployte  of  tbt  mining  conq^ny.  In  removing 
slate  or  refuse  ftom  the  trade,  buried  one 
end  of  It  and  xals«I  the  othn  end  up  so 
that  it  would  strike  the  car,  and  that  this 
was  tbe  cause  of  the  accident  and  Injury  to 
plaintiff,  ttxm  tbey  must  find  a  verdict  for 
the  defendant**  "(11)  The  court  chai^ree  the 
Jury  that  If  they  believe  from  ttie  evidence 
that  idalntlff  iraa  riding  on  ttie  car  wltb  Ua 
leg  over  tbe  side  of  tbe  car,  on  tbe  outside 
thereof,  and  that  the  Injury  to  talm  resulted 
in  whole  or  in  part  therefrom,  then  they  must 
find  a  verdict  for  the  defendant  (1^  The 
court  ehargea  fbe  Jury  Ibat  Oie  evidence  In 
tbis  case  shows  that  plalntifl  was  riding  the 
car  with  his  leg  on  tbe  outside  thweof,  and 
the  law  Is  that  In  assuming  this  position  be 
assumed  tbe  risks  Inddent  tiiereto,  and  can- 
not recover  in  this  actltni.  (18)  Tbe  court 
charges  tbe  Jury  that  It  Is  negligence  per  se 
for  a  brakeman  to  tide  on  a  ear  wltb  his  leg 
banging  outside  of  the  car,  and,  if  he  Is  in* 
Jured  In  that  pmltlon  1^  reason  thereof,  then 
be  cannot  tecovw  In  an  action  tta  damages 
for  such  inju^."  **(1{9  If  the  Jury  lidlcFve 
from  the  evidence  tbxt  plalntifl  saw  tbe 
cross-tie  twenty  yards  abeaO,  and  -failed  to 
signal  the  engineer  or  glve  'blm  warning  of 
tbe  obstroction,  and  that  tbis  coaMbute^ 
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prozlmatel7  to  bis  own  Injury,  tben  tbey 
mnat  find  a  verdict  Dor  the  defendant."  "(17) 
Tlie  conrt  cbargea  the  Jury  tbat  If  th^  be- 
Here  tiom  tbe  evidence  that  plaintiff  saw  tlie 
croaa-tle  twenty  yards  ahead,  and  Iha^  In 
his  judgment,  it  was  clear  of  the  cars,  bnt 
that  he  was  mistaken  in  his  judgment,  and 
that  this  mistake  of  Judgment  on  his  part 
caused  him  to  fall  to  warn  the  engineer,  and 
that  this  contributed  proximately  to  his  own 
Injury,  then  they  must  And  a  verdict  for  the 
defendant  riSQ  If  the  Jury  believe  from  the 
evidence  that  plaintiff  saw  the  cross-tie 
twenty  feet  ahead,  and  failed  to  signal  the 
engineer,  or  give  warning  of  the  obstruction, 
and  that  this  contributed  proximately  to  his 
own  Injury,  then  they  must  find  a  verdict  for 
the  defendant  (18)  Tbe  court  charges  the 
Jury  that  J.  A.  HOneycutt  was  not  in  charge 
or  control  of  the  railroad  track  or  of  the 
roadbed  of  ttw  defendant  at  the  place  where 
this  accident  occurred,  at  the  time  of  the 
acddent"  "(22)  I  diarge  you,  gentlemen  of 
the  Jury,  that  a  brakeman  or  switchman, 
even  though  In  discharge  of  bis  duties,  and 
even  thou^  ordered  by  bis  sujiertor  to  do  so, 
has  not  the  right  to  assume  a  position,  or  go 
into  a  place  wherein  and  whereby  be  Incnra 
an  obvious  danger,  and,  if  be  does  so,  and 
thereby  snflera  Injury,  he  has  only  himself  to 
blame.  Furthermore,  I  charge  you  that 
there  are  certain  places  on  a  reUroad  car,  en- 
gine, or  train  which  are  known  to  be  extra- 
dangerous,  such  as  tbe  pilot  of  an  engine, 
and  there  are  certain  positions  or  attitudes 
on  such  en^ne,  train,  or  car  known  to  be 
extradangerous,  such  as  where  the  brakeman 
sits  on  the  brake-beam  of  a  car  In  a  train 
with  his  legs  hanging  down  between  cars; 
and  If  one  unnecessarily  and  voluntarily  goes 
into  such  a  place  or  occupies  such  a  posi- 
tion, and  Is  thereby  Injured,  lie  has  no  one  to 
blame  but  himself.  I  charge  yon  further 
that  the  particular  position  occupied  by  the 
plaintiff  In  this  case,  namely,  that  of  sitting 
on  the  cax  with  his  leg  hanging  over  tbe  cor- 
ner and  down  the  aide  of  the  car,  was  volun- 
tarily assumed  by  him.  Was  it  necessary? 
He  claims  it  was.  The  defendant  denies 
this,  ^fou  are  to  determine  that  question  by 
the  evidence.  And  did  this  particular  atti- 
tude of  sitting  with  Ids  leg  hanging  over  Oie 
car  expose  him  either  to  an  obvious  hazard, 
or  to  an  extnundinary  hasard  of  which  he 
ought  to  have  been  apprised?  If  so.  your 
verdict  should  be  for  title  defendant  for  it  is 
not  disputed  that  but  for  this  position  or  at- 
titude of  the  plaintiff,  he  would  not  have 
been  Injured."  "(29)  The  conrt  charges  the 
Jury  that  there  Is  no  evidence  In  this  case 
tending  to  show  that  Honeycntt  was  gidlty 
of  any  negligence,  whilst  in  tbe  exercise  of 
his  superintendence  of  tbe  rqiaira  or  main- 
taining of  the  railroad  tra(^  which  contrlb- 
ated  proximately  to  tiie  Injuzy  of  the  plain- 
tiff. (80)  If  the  Jnry  believe  from  the  evi- 
dence that  the  plaintiff  waa  negligent  in  rid- 
ing with  bis  leg  outside  of  tbe  car.  and  that 


this  contributed  ivoxlmatoly  to  Us  own  In- 
Jury,  then  they  must  find  a  verdict  for  the 
defendant  (31)  The  court  charges  the  Jury 
that  if  tbey  believe  from  the  evidence  that 
the  i^aintlff  was  guilty  of  negligence  In  not 
perc^vlng  the  obstruction  in  dangerous  prox- 
imity to  the  track,  or  that  he  saw  Uie  ob- 
stmctlon  and  was  negligent  In  not  saving 
proper  signal  to  the  engineer  to  stop  or  check 
the  train,  and  that  this  contributed  proxi- 
mately to  his  own  bijury,  then  they  must 
find  a  verdict  for  the  defendant"  The  court 
gave  at  defradant's  request  charge  28,  as 
follows:  "If  the  Jury  bdleve  from  the  evi- 
dence that  the  plaintiff,  when  injured,  was 
riding  on  the  car  In  a  sitting  position,  with 
his  leg  hanging  over  the  end  or  side  of  the 
car,  and  that  this  position  was  both  volun- 
tarily and  unnecessarily  assumM  and  main- 
tained by  him,  and  that,  but  for  his  occupy- 
ing this  position,  he  would  not  have  been 
injured,  your  verdict  must  be  for  the  defend- 
ant"  Tbe  court  tiien  stated  to  the  Jury,  In 
reference  to  charge  28,  as  follows:  "Gentie- 
men.  In  giving  thto  charge,  I  want  to  call 
your  attention  to  one  or  two  words  I  think 
might  mislead  you  [reading  charge].  That  Is 
all,  but  I  call  your  attention  to  what  I  told 
you  a  while  ago— 'voluntarily  and  unneces- 
sarily.* Of  course,  if  he  had  some  other 
place  to  ride  equally  as  good  and  safo*,  why 
then  It  would  not  be' necessary;  and.  If  it 
was  obviously  dangerous,  it  was  not  neces- 
sary. It  la  never  necessary  to  a  man  to  do 
an  obviously  dangerous  thing.  So  the  words 
^voluntarily  and  unnecessarily'  are  to  be  tak- 
en with  the  eq;tlanation  I  have  given  you." 
To  the  qualifying  of  said  charge  No.  23,  as 
wen  as  to  the  refusal  of  the  several  charges 
requested  by  defendant,  separate  exceptions 
were  reserved  by  defendant. 

Smith  &  Weatherly  and  E.  D.  Smith,  for 
appellant.  J.  T.  Olover,  Lee  J.  Marx,  and 
Lane  &  White,  for  appellee. 

SHABPB,  J.  This  action  Is  broni^t  under 
the  employe's  liability  act  (Code,  |  1749)  to 
recover  for  injuries  rocelved  by  plaintiff,  who 
was  a  brakeman  on  defendant's  train,  by  the 
deraUmoit  of  a  coal  car,  which,  with  otiier 
coal  cars,  was  b^ng  pushed  by  an  engine 
towards  a  coal  tipple,  and  along  an  unfin- 
shed  track  leading  from  tbe  main  line  to  tbe 
tipple.  At  the  time  of  tbe  acddoit  plaintiff 
\ras  assigned  to  the  duty  of  giving  signals 
from  the  front  of  the  train  to  the  engineer, 
and  in  performing  that  service  he  sat  on  the 
front  of  tiie  end  car,  with  his  1^  outside 
the  car's  bed.  Wbile  In  that  position  the  end 
or  "grease  box"  of  the  car  axle  caught  on 
the  upward  projecting  end  of  an  unused 
cross-tie  which  lay  outside  the  rails  with  its 
other  end  Imbedded  tu  earth  or  refuse  from 
a  mine,  and  the  car  was  thereby  thrown  ftom 
the  track,  and  against  another  car  which 
was  standing  on  an  adjacent  track,  and 


plaintiff's  leg  was  crushed  in 
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The  defendant  ideaded  the  general  Issne, 
and  specially  that  platotlg  waa  guilty  of  neg- 
Ugrace  wblcb  contributed  to  bli  Injury,  In 
tbat  "he  was  riding  on  the  car  In  front  for 
tbe  purpose  of  vatchlng  for  obstructions  on 
tlie  track,  and  vbile  eo  riding  negligently 
rode  witb  his  leg  over  tbe  aide  of  tbe  car 
and  cm  tbe  outside,  and  failed  to  notify  any 
one  on  tbe  train  that  tbe  obstruction  men- 
tioned in  said  complaint  was  on  or  in  dan- 
gerous inoxlinlty  to  the  track,  as  it  was  bis 
duty  to  do  in  tiie  premlaes." 

While  being  examined  as  a  wltnou,  plaln- 
tlff  testified,  in  substance,  tbat  befwe  tbe 
train  want  on  tbe  new  track,  and  on  tbe  same 
morning,  be  recelred  instructions  from  tbe 
conductor  by  a  telegram  "wtaicb  stated  tbat 
tbey  wanted  two  cars  placed  at  No.  4  drift, 
and  tiiat  tbe  track  was  all  O.  K.;  tbe  tele- 
gram being  signed  by  Mr.  Moody,  tbe  train 
dispatcher."  On  defendant's  objection  and 
motion,  this  testimony  was  ruled  out,  and 
plaintiff  then  testified  with  reference  to  his 
loss  of,  and  his  inability  to  produce,  tbe  tel- 
egram. "Tbereapon  [quoting  from  Ibe  bill 
of  exceptions]  defendant  objected  to  the  wit- 
ness testifying  as  to  the  tel^pram,  upon  tbe 
ground  that  Ibe  evidence  was  illegal,  irrele- 
vant, and  Inunaterlal*  and  was  not  the  best 
evidence,  and  that  thero  was  no  evidence  to 
show  tbe  tel^ram  bad  been  signed  by  Ur. 
Moody;  ma  was  there  any  evidence  to  diow 
who  Mr.  Moody  was;  and  upon  tbe  ground 
tbat  tbe  tel^am  «poken  of  by  flie  witness 
was  not  tbe  original  telegram,  but;  If  any- 
thing, was  a  mere  copy."  Tbe  court  overrul- 
ed tbe  objectkm,  and  tbe  witness  was  aUow- 
ed  without  further  objectloa  to  testify  "that 
tbe  tele^am  qwken  of  was  handed  to  him 
by  the  conductor  of  bis  train,  who  said,  *Here 
is  your  woA  order;  tbe  tetck.  is  all  right;* 
and  that  tbe  telegram  was  signed  by  Mr. 
Moody,  tbe  train  dispatcher,  and  Instmcted 
them  to  idsce  two  cars  at  No.  4  drift,  and 
stated  that  tbe  track  on  which  the  accident 
bappmed  was  all  O.  K.;  tbat  he  saw  tiie 
oiwrator  at  Goalburg  hand  the  telegram  to 
the  oondnctor."  Tbe  grounds  of  tbe  objec- 
tion did  not  go  to  Ibe  suffldoicy  of  the  proof 
relating  to  tbe  loss  of  tbe  paper  containing 
tbe  message,  and  were  each  untmalde.  Those 
going  to  tbe  authenticity  of  tbe  telegram 
were  met  by  the  testimony  above  quoted,  glv- 
po  subsequent  to  the  objection.  Tbat  any 
ei^  of  the  tOIegmm  was  made  does  not  ap- 
pear from  flw  evidence  or  from  Judicial  or 
common  knowledge  of  methods  used  In  tbe 
business  ot  train  dispatching.  Tbe  contento 
of  the  telegram  and  tbe  fact  of  Ito  delivery 
to  the  ptaintlflF  were  relerant  as  tending  to 
show  that  plaintiff,  when  Injured,  was  acting 
in  the  scope  of  lUs  employment  and  as  an 
assurance  of  the  track's  good  condition  it  had 
a  tendwcy  to  acquit  lilm  of  lUgUgenee; 

As  furnishing  data  for  tbe  assessment  of 
damages,  It  was  proper  for  tbe  plalntlfl  to 
prove  Us  former  capacity  to  work  and  to 
earn.  Seaboard  Mfg.  Co.  t.  Woodson,  96  Ala. 


878,  11  South.  733.  For  that  punKwe  evi- 
dence of  what  he  earned  while  In  the  service 
of  the  Birmingham  Southern  Ballroad  Com- 
pany was  admissible.  No  good  reason  exlsta 
for  limiting  such  proof  to  eanilngs  in  tbe  im- 
mediate employment  wherein  the  Injury  Is 
received. 

One  species  of  negligence  made  actionable 
by  tbe  act  referred  to  Is  tbst  of  any  person 
In  tbe  service  of  tbe  employe  who  has  charge 
or  control  "of  any  part  of  the  track  of  a 
railway."  To  bring  a  case  within  this  pro- 
vision It  Is  not  essential  that  tbe  track  oc- 
carionlng  the  injury  should  be  finished  or  in 
charge  irf  Ibe  regular  section  foreman.  It  it 
has  reached  such  stage  of  construction  as  to 
become  **tbe  track  of  a  railway,"  and  has 
been  adopted  for  use,  though  Irregularly,  neg- 
ligence of  the  employfi  In  chaige  of  It,  re- 
gardless of  whether  be  be  what  is  known  as 
a  section  foreman  or  a  construction  fweihan. 
Is  chargeable  to  the  employer.  Here  th^  is 
evidence  tending  to  show  tbe  track  in  ques- 
tion, though  unfinished,  had  been  used  for 
hauling  coal  every  two  or  three  days  for  fif- 
teen or  twenty  days;  tbat  during  that  time 
Honeycutt,  the  construction  foraman,  had 
charge  of  tiie  track  for  tbe  purpose  of  build- 
ing It  and  keeping  it  in  order  while  it  was 
being  operated,  though  at  times  when  be  was 
absent  It  was  In  charge  of  bis  assistant;  that 
Honeycutt  worked  at  tbe  track  <m  the  day 
of  tbe  accident,  and  that  morning  told  the 
cwductor  of  ^IntUTs  train  the  track  in 
question  was  all  right,  and  ttiat  be  could 
use  It  to  place  can  at  tbe  tipple.  This  evi- 
dence waa  not  all  tree  from  contradiction, 
but  it  placed  esdnslvely  within  tbe  province 
of  the  Jury  the  question  ot  whetbor  Honcsy- 
cntt  was  In  charge  of  tbe  track  and  was  neg- 
ligent In  such  way  as  to  bind  the  company 
In  this  action,  by  his  fallura  to  discover,  or 
to  remedy  aftor  discovery,  the  dangei:  attend- 
ing the  position  ot  tbe  cross-tie;  and  this 
whether  the  tie  was  placed  in  that  position 
by  employ^  of  the  mining  company  or  not, 
provided  It  had  remained  so  long  mough  to 
have  enabled  whoever  was  to  diarge  of  tbe 
track  to  have  discovered  tbe  tie  and  the  dan- 
ger attendant  upon  Its  position,  whl(di  latter 
question  also  was  for  the  Jury.  In  all  or 
s(Hne  of  these  hiqulries  defendsnf  s  charges  1, 
4.  7,  8,  19,  and  29  would  each  have  invaded 
the  Jury's  provtoce. 

A  good  ground  for  refusing  charge  S,  which 
Is  applicable  also  to  charge  4,  Is  that  It  im* 
piles,  and  might  have  misled  the  Jury  to  be- 
lieve. It  was  their  duty  to  render  a  verdict 
witb  special  reference  to  tbe  particular  count 
mentioned,  and  such  a  verdict  the  law  did 
not  require.  It  Is  not  equivalent  to  an  In- 
Btmctlon  merely  negativing  a  right  to  recover 
on  tbat  count  Mobile  &  Ohio  B.  Oo.  v. 
George,  M  Ala.  199.  10  South.  146;  L.  & 
N.  B.  R.  Co.  V.  SandUn,  126  Ahi.  686^  28 
South.  40;  Dorsey  v.  Hie  State  (Ala.)  88 
South.  850. 

In  plea  2  platotUTi  act  ot  rldk^  ;irith  hn^ 
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leg  outside  the  car  Is  Dot  averred  to  bare 
been  of  Itself  negligence  (xtntrlbutlug  prox* 
Imately  to  bis  Injory,  but  It  is  tbat  act  com- 
bined wltb  and  coalescing  witb  a  negligent 
faUnre  on  his  part  to  giTe  notice  of  the  ob- 
struction wbicb  is  set  up  as  constituting  con- 
tributory negligence.  Tbe  negligent  faUnrft 
to  give  sncb  notice  was  by  tbe  averments 
made  material  to  be  ^oved,  and  wltbout  a 
finding  of  tbat  fact  the  defenm  presented  by 
the  plea  could  not  have  been  established. 
See  King  t.  Peoples  Bank.  127  Ala.  266,  28 
South.  668;  Bienville  Water  Supply  Co.  r. 
City  of  Mobile,  125  Ala.  178,  27  South.  781; 
Birmingham,  etc.,  Co.  v.  Baylor,  101  Ala.  488, 
18  South.  793;  Highland,  etc.,  B.  Co.  t. 
Dnsenberry,  94  Ala.  413,  10  South.  274;  Arm- 
strong V.  Montgomery  St  Ry.  Co.,  123  Ala. 
283,  26  South.  840;  LouIsrUIe  &  Nashville  R. 
Co.  V.  Mothershed,  97  Ala.  261, 12  South.  714. 
Refused  charges  11,  12,  13,  23,  80  and  31— 
tbe  last  because  of  the  altemattve  character 
of  Its  avennenta— Ignored  tbe  necesdty  of 
sncb  finding  by  tbe  Jury. 

Another  objection  to  charges  11,  12,  and 
18,  and  which  applies  to  charges  16,  17,  and 
18,  is  tbat  tbey  each  Improperly  assumed  tbat 
on  the  facts  hypothesized  therein  contribu- 
tory n^Ugence  was  Imputable  to  the  plain- 
tlfP  as  a  le^'I  conclusion.  The  suflBcdency  of 
his  diligence  Is  measurable  by  tbe  probable 
conduct  of  a  man  of  ordinary  prudence  and 
Judgment;  as  it  would  have  been  under  like 
circumstances,  and  wheOier,  by  that  test, 
,  he  was  at  fault  either  in  respect  of  bis  posi- 
tion on  the  car  or  fKt  his'  Callnre  to  perceive 
and  give  warning  of  the  danger  of  striking 
tbe  crosatle  was  for  tbe  jxay,  and  not  the 
court,  to  determine.  Failure  to  recognise  tbe 
height  of  the  cross-tie  and  tbe  probability  of 
its  touching  the  car,  may  have  been  n^i- 
^nce  on  the  part  of  the  person  charged  par- 
ticularly with  tbe  duty  of  looking  after  the 
track's  condition,  though  a  like  failure  on 
the  part  of  one  occupying  the  p<»Ition  and 
having  tbe  duties  of  a  brakeman  might  not 
be  negligent  Bee  Magee  t.  North  Paa  Goast 
B.  do.,  78  CaL  430,  21  Pac.  U4,  12  Am.  St 
Rep.  60. 

Charge  22  contains  several  propoBltlons, 
some  of  which  are  abstract,  there  bdng  no 
evidence  to  which  they  are  referable.  That 
charge  as  a  whole  la  improperly  argumenta- 
tive. 

Unless  the  danger  of  dotiUment  by  the  pro- 
jecting tie  was  obvious  to  or  was  understood 
by  the  plaintiff,  he  could  not  have  lieen-held 
to  have  assumed  the  risk  of  such  derailment 
as  was  assumed  by  refused  charge  12.  Os- 
borne V.  Alabama  Sted  &  Wire  Go;  C^la.) 
83  South.  687. 

Given  charge  'US  invaded  the  Jury's  prov- 
ince, and'  iftiould  have  been  refused.  The 
court  bad  not'  tUe  right  to  qualify  It  lAit  tb4 
qualification  placed  on  it  by'the  tourt  in  its 
oral  chi^ge  was  not  otherwise  Improper,  and, 
since  the  qualification  ^mounted  onfy'lo  a 
eorr^loD  of  a  bad  wrltteii  dtarge.  It  .la  not 


ground  for  reversal.  Planters',  etc.,  Co.  v. 
Thurston,  83  Ala.  255, 0  South.  268. 

Mo  reversible  error  appearing  tlie  Jadg- 
ment  will  be  affirmed. 


<       (US  Ala.  <SD 
ASHFOBD  et  al.  v.  ASHFORD  et  aL 

(Supreme  Court  of  Alabama.    Feb.  28,  1903.) 

■JBOTU BNT-AOVBRSB  POSSBSSION  OF  ADHIN- 
I8TRAT0B-KN0WLEDGB  OV  HSIR8— CO-TON- 
ANTS-PR^DHPnON  AS  TO  CHARACTER  OF 
POSSBSSION  — aVIDBNCB  —  ASSIONHBNTS  OF 

BRROR. 

1.  Where  an  administrator  takes  and  holds 
the  lands  of  the  decedeot,  assamlug  that  he  has 
power  to  do  bo,  when  in  fact  he  has  no  euch 
power,  hts  possession  la  not  adverse  to  the  heirs, 
since  he  holds  the  lands,  not  as  his  own,  hut 
as  tbe  lands  of  the  estate,  in  clear  recso^tion 
of  the  title  of  the  heirs. 

2.  Where  an  admlDistrator  took  and  held  the 
lands  of  the  decedent  withoat  anthority,  assum- 
ing that  he  had  power  to  do  so,  and  subse- 
qneDtly  repudiated  tbat  he  held  them  in  his  of- 
ficial capacity,  and  claimed  that  he  hdd  them 
In  his  indlvEdaal  right,  euch  repudiation  wonld 
not  operate  to  give  an  adverse  character  to  his 
possession  unless  a  knowledge  thereof,  not  mere 
notice,  was  brooKht  home  to  the  hrirs. 

3.  Where  one  holding  lands  In  his  oflldal  ca- 
pacity as  administrator  passed  possession  over 
to  his  wife,  bat  continaea  to  resiae  thereon,  and 
there  was  no  visible  change  of  possession,  and 
no  repudiation  of  the  original  charact^  of  his 

EDssession  hronght  to  the  knowledge  nC  the 
eirs,  such  possession  of  the  wife,  however 
long,  wonld  not  be  adverse  to  them. 

4.  In  ejectm«it  by  heirs  against  parties  claim- 
ing title  by  reason  of  the  adverse  possession  of 
their  grantor,  who  was  claimed  to  have  been 

{>nt  in  possession  by  her  husband,  the  admin- 
Btrator,  the  petition  of  tbe  latter  for  an  order 
to  sell  snch  lands,  and  the  orders  and  proceed- 
ings bad  thereon,  were  admissible,  not  only  to 
show  that  he  was  the  Bdmioistrator,  but  also 
that  he  took  and  held  possession  up  to  tbe  time 
his  wife  was  alleged  to  have  been  pat  In  pes* 
seeslon  as  administrator. 

5.  On  an  issue  as  to  whether  heirs  had  no- 
tice that  their  co-tenant  in  possession  claimed 
possession  adversely  to  them.  It  was  competent 
to  show  that  the  faoaband  of  snch  co<ten«nt  in 
possession,  who  was  the  administrator  of  the 
estate,  gave  in  uie  land  for  taxation,  and  iiald 
the  taxes  thereon  as  the  land  of  such  estate, 
and  held  hlnwelf  OBt  as  being  in  possession  as 
administrator. 

6.  It  was  error  to  allow  a  witness  to  testify 
lhat  F.  knew  that  C.  was  In  possesdon  of  the 
land  sued  for,  and  claimed  it  as  her  own,  as 
such  was  a  palpable  conclusion  of  fact 

7.  The  possession  of  one  tenant  In  common 
Is  prima  facie  presumed  to  be  the  possession  of 
idl,  and  does  not  become  adverse  to  the  co-ten- 
ants nnlesB  tbey  are  actually  ousted,  or  unless 
tixB  adverse  character  of  the  possession  of  the 

fine  is  actually  known  to  the  others,  or  unless 
t  is  so  open  and  notorious  in  Its  hostility  and 
ezcluaiveness  as  to  put  the  others  on  notice. 

8.  Assignments  of  error  that  "tbe  court  erred 
In  refusing  to  give  the  i^rges  requested  1^ 
plaintiff  numbered  from  1  to  19,"  and  "the 
court  erred  in  giving  charges  numbered  from  20 
to  46,"  are  too  general  to  bring  under  revie^w 
the  stated  nombers. found  in  the  transcript,  and 
appellants  can  take  nothing  thereby  unless  each 
Of  <^arges  1  to  19  should  nave  been  glveni'  and 
each  Of  those  from  20  to  45  dould  have  been 
refused. 


^4.-89S  Adverav  FMsMsio^i  vid.  L  Cast.  Dig.  I 
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Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Osceola  Kyle,  Judge. 

Ejectment  by  T.  T.  Ashford  and  otben 
against  A.  K.  Aahfwd  and  otbera.  From  a 
jndgmait  Ua  dofendants,  plaintiffs  appeal 
Berened. 

1>efeiidaDta  pleaded  Ihe  geneial  issue  and 
adverse  possession.  All  the  parties  claimed 
title  from  one  Tbomas  Asbford,  who  at  the 
time  of  bis  death  owned  the  land  sued  tor. 
T.  T.  Ashford  was  the  grandsont  and  the  oth- 
er plaintiffs  were  great-grandchildren,  of 
lliomaB  Ashfturd.  A.  B.  Ashford,  one  of  the 
defendants,  was  a  son  of  Thomas  Ashford, 
and  was  administrator  of  his  estate.  A.  B. 
Ashford,  after  his  father's  death,  and  while 
he  was  In  possession  of  said  land,  married 
Carrie  T.  Ashford,  who  was  the  derlsor  of 
ttie  other  defendants  in  the  case.  After  the 
purchase  by  B.  O.  Asbford  of  A.  B.  Asbford's 
Interest  In  the  land  at  execution  sale^  B.  O. 
Asbfwd  transferred  and  assigned  to. Carrie 
T.  Ashford  0ie  sherUPs  deed  by  indorsement 
as  fcdiows:  **For  and  In  constdoatton  of 
^000.00,  oDe  thousand  dollais.  to  me  in  hand 
paid,  I  hereby  transfer  the  within  deed  to 
Gairie  T.  Ashford  to  have,  hold  and  forerer 
possess.  Xarch  17,  1S76.  [Signed]  BL  C. 
Ashford.**  The  other  facts  are  sofltdently 
shown  hy  the  opinion. 

David  A  Grayson,  for  appellants.  Kirk, 
Garmlchael  &  Bather,  for  appellees. 

HcCLBLLAN,  C.  J.  Adverse  poasesslra 
of  land  against  the  title  Is  always  wrongful 
until  Its  long  continuance  has  ripened  tiUe 
In  the  disseisor.  But  it  by  no  means  follows 
t^t  every  wrongful  possession  Is  adverse 
to  the  true  owner.  Whether  a  wrongful  or 
unauthorized  possession  is  adverse  depends, 
among  other  considerations,  upon  the  charac- 
ter  of  the  claim  under  which  It  is  held.  It 
must  be  hostile  to  the  whole  world.  It  must 
be  a  claim  of  right  against  all  persons.  It 
most  not  be  in  subserviency  to  In  reeogni- 
tiou  of  the  titie  of  the  true  owner.  If  there 
is  recognition  of  the  true  title,  the  possession 
Is  not  adverse  to  that  titie,  howevw  wrong- 
ful ot  unauthorized  It  may  be  In  ev^  other 
aspect  Thus  If  A.  takes  poBsesslon  of  the 
land  of  B.  and  holds  It  as  and  assomlng  to  be 
the  i^ent  of  B.,  when  he  Is  not  B.*s  agent, 
or  being  the  agent  of  B.,  but  without  Au- 
thority as  such  to  enter  upon  and  hold  his 
principal's  land,  his  possession,  though  wrong- 
ful and  unauthorized,  Is  no  more  adverse  to 
B.  tlian  if  he  were  In  fact  the  latter's  agent 
and  duly  authorised  to  take  and  hold  posses* 
■ion  for  him.  So  where  the  administrator  of 
an  estate  assumes  that  he  has  power  and  an* 
tbority  in  that  capacity  to  take  possession 
of  the  lands  of  the  decedent  and  hold  them, 
and  does  take  and  htdd  them  under  the  sup- 
posed authority  of  his  office  of  administrator, 
though,  under  the  particular  conditions  at 
ttw  estate,  be  itt  fiact  bas  no  such  power  vx 
antborltT;  .bis  possfMlon,  wnmgful  and  an- 


antborized  as  It  Is,  is  not  adverse  to  the  heirs 
of  the  decedent,  since  be  holds  the  lands,  not 
as  his  own,  but  as  the  lands  of  the  estate, 
and,  of  necessary  consequence.  In  clear  rec- 
ognition of  the  titie  of  the  heirs;  and  his 
possession  can  never  become  adverse  to  tbem 
so  long  as  he  claims  to  hold  it  In  bis  repre- 
sentative capacity.  The  inquiry  in  all  such 
cases  Is  not  whetiier  the  administrator  baa  a 
right  by  virtue  of  his  office  to  the  possession, 
but  whether  in  point  of  fact  he  assumed  such 
right  and  claimed  to  hold  under  It  The  va- 
lidity vel  non  of  his  claim  Is  Immaterial. 
Its  hostility  vel  non  to  the  heirs  is  the  in»- 
portant  and  controlling  Issue.  Its  quality  as 
being,  or  not  In  denial  of  the  title  of  the 
heirs,  and  not  Its  quality  as  being,  or  not 
rightful  and  authorized,  determines  whether 
the  possession  by  him  under  it  Is  adverse  to 
them.  That  such  a  claim  is  not  hostile  to, 
but  In  rendition  of,  the  heirs*  title,  and 
that  possession  taken  and  held  under  it  la 
not  adverse  to  tbem.  seem  altogether  clear. 
We  therefore  deem  it  nnneoeesary  to  deter- 
mine in  this  case  whether  A.  B.  Ashford  had 
the  dght,  as  administrator,  to  take  and  bold 
possession  of  the  land  sued  for.  That  he  did 
take  possession  In  1866,  Immediately  after 
he  was  appointed  administrator,  is  proved 
b^ond  controvosy.  That  he  has  been  in 
possession  from  that  time  to  the  trial  of  this 
cause,  continuously  and  uninterruptedly,  there 
is  at  least  a  tendency  of  the  evidence  to 
show.  The  Jury  having  a  right  to  find  Id 
line  with  this  tendoicy,  a  further  inquiry  of 
importance  to  be  submitted  to  them  was 
whether  he  entered  upon  and  took  possession 
of  the  premises  and  bas  eontlnned  to  hold 
them  as  administrator,  claiming  In  that  ca- 
pacll7,  whether  he  had  any  sneb  right  or  not 
as  administrator.  If  they  fonnd  that  bis 
claim  was  based  only  upon  bis  assumed  right 
as  administrator,  and  that  his  possession 
under  that  elatm  has  eontlnued  throughout 
the  years  that  have  passed,  that  possession 
could  not  be  adverse  to  the  heirs  of  bis  In- 
testate who  prosecQte  this  suit  and  they 
should  have  fonnd  for  the  plaintiffs.  If  he 
at  any  time  repudiated  this  capacity  In  which 
he  took  possession,  and  afterwards  claimed 
to  hold  in  his  individual  right,  such  repudia- 
tion would  not  operate  to  give  an  adverse 
charade  to  Uls  possession  unless  and  an  til 
a  knowledge  of  such  repudiation  was  brought 
home  to  the  heirs— not  mere  notice,  but 
knowledge.  Again,  If  he  took  possession  as 
administrator,  or  at  any  time  h^d  possession 
in  that  capacity,  and  while  in  possession  mt* 
der  that  claim  of  right  he  actually  passed  the 
possession  over  to  bis  wife,  but  continued  as 
before  to  reside  on  the  land,  and  there  were 
no  visible  marks  of  any  change  of  posses- 
sion from  him  to  his  wife,  a»d'  no  repudia- 
tion by  him  of  the  original  character  of  his 
possession,  brought,  to  the  knowledge  of  the 
heirs,  they  would  still  be  entitled  to  recover 
against  Mm  and  against  those  now  claiming 
uadsr  lier,  howerar  lone  nKh  josseaetoBiOi 
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the  wife  may  have  contlnTied  befwe  suit 
brought  It  was  therefore  competent  for  the 
plaintiffs  to  prove,  not  only  against  the  de- 
fendant A.  E.  Ashford,  but  also  against  the 
defendants  now  claiming  under  his  deceased 
wife,  that  he  took  possession  as  administra- 
tor, and  that  he  held  possession  as  such  ad- 
ministrator at  the  alleged  Inception  of  the 
wife's  possession.  There  could  scarcely  be 
better  evidence  that  he  took  possession  as  ad- 
ministrator, and  so  held  it  at  the  time  It  Is 
claimed  the  wife's  possession  began,  than  his 
petition  to  the  probate  court  for  an  order  to 
sell  the  lands  for  division  among  the  heirs 
of  the  intestate,  and  the  orders  and  proceed- 
ings had  thereon  at  his  Instance;  and  this  pe- 
tition and  these  orders  and  proceedings 
should  have  been  received  ta  evidence  not 
only  for  the  limited  purpose  for  which  they 
were  received— to  show  that  be  was  the  ad- 
ministrator—but to  show  further  against  all 
the  defendants  that  the  possession  was  taken 
and:  held  up  to  the  time  his  wife  Is  alleged 
to  have  been  put  In  possession  as  administra- 
tor of  the  estate  of  plaintiffs'  ancestor.  The 
court  erred  in  so  Umitiny  the  effect  of  this 
evidence. 

Moreover,  the  case  was  tried  below  on  the 
theory  that  the  defendants'  devisor,  Mrs.  O. 
T.  Ashford,  the  wife  of  the  defendant  A.  B. 
Aahford,  had  acquired  title  to  the  land  in 
controversy  by  adverse  possession  against 
these  plalntlfits.  It  was  shown  that  whatever 
possession  she  originally  acquired  was  taken 
under  Dr.  B.  C.  Ashford.  He  was  an  heir 
of  Thomas  Ashfofd,  deceased,  the  ancestor 
of  the  plaintiffs  and  of  A.  B.  Ashford.  As 
Nch  heir  he  bad  title  to  an  undivided  one- 
fourth  interest  In  this  land.  A.  B.  Ashford 
had  title  to  the  same  Interest,  and  the  plain- 
tiffs* Immediate  ancestors  had  title  severally 
to  the  other  two  one-fourth  tntnestai  A,  E. 
Asbford's  one-fourth  interest  was  sold  un- 
der execution,  and  purchased  by  Dr.  B.  G. 
Ashford,  nominally  at  least  The  latto*  then 
bad  two  undivided  one-fourth  Interests.  He 
then  undertook  to  convey  whatevCT  Interest 
he  acquired  at  execution  sale  to  Mrs.  O.  T. 
Ashford,  the  wife  ot  the  defendant  in  exe- 
cution. It  was  then  that  abe  entered  npos 
whatever  possesslou  sbe  ever  acquired  from 
Dr.  Ashford.  A.  B.  Ashford  and  the  other 
defendants  undertake  to  testify  broadly  and 
roundly  that  Dr.  Ashford  then  put  Mrs.  G. 
T.  A^ord  In  possesaton  of  the  whole  prop- 
erty, and  that  thereafter  until  her  death,  in 
1897,  she  held  the  pMses^on  of  the  whole 
adversely  to  all  the  world.  We  supptwe  that 
it  was  intended  by  these  witnesses  to  depose 
that  she  then  took  possession  of  this  tract 
of  land  In  its  entirety— all  Interests  In  It— 
and  so  held  It  to  her  death.  But  there  Is, 
to  say  the  least,  abundant  evidence  in  tbe 
ease  to  authorize  the  jnry  to  conclude  that, 
even  If  she  did  take  and  hold  possession  of 
tbe  whole  tract,  It  was  only  tai  her  Capacity 
as  a  teoant  in  common  claiming  title  only 
to  tbe  one^oorth  undivided  ■  Interest  orig- 


inally owned  by  A.  B.  Ashford,  sold  on  exB- 
cutlon  against  blm  about  1874,  and  purchased 
by  Dr.  Ashford  and  by  the  latter  undertaken 
to  be  conveyed  to  Mrs.  C.  T.  Ashford  in 
1876.  And  Indeed  when  Mrs.  C.  T.  Ashford, 
more  than  20  years  after,  approached  her 
end,  she  undertook  to  dispose  of  her  whole 
estate  by  last  will,  and  In  that  Instrument 
expressly  devises  as  her  whole  estate  in  this 
land  an  undivided  Interest  therein.  So  that, 
to  put  the  case  most  favorably  for  defend- 
ants, It  was  for  the  jury  to  say  whether  Mrs. 
C.  T.  Ashford  entered  In  1875  as  a  tenant  In 
common  with  the  plaintiffs,  and,  if  they  found 
that  she  did  so  enter,  to  say  further  whether 
her  possession  as  such  tenant  in  common  was 
ever  converted  Into  a  holding  by  her  adverse 
to  her  cotenants,  such  as  would  start  the 
running  of  the  statute  of  limitations  or  pe- 
riod of  prescription  against  them.  Upon  this 
Issue  a  vital  inquiry  was  whether  these  co- 
tenants  ever  had  any  notice  of  this  change 
in  tbe  character  of  Mrs.  Ashford's  possession, 
and  in  determining  this  issue  of  notice  v^ 
non  It  was  competent  for  the  plaintiffs  to 
prove  in  rebuttal  of  the  evidence  tending  to 
show  such  notice  that  throughout  all  these 
years  A.  E.  Ashford,  living  on  the  land  with 
hia  wife,  the  said  C.  T.  Ashford,  gave  in 
the  land  for  taxation  and  paid  the  taxes 
upon  it  as  tbe  land  of  the  estate  of  Thomas 
Ashford,  deceased;  that  he  did  this  as  ad- 
ministrator; and  that  even  after  the  death 
of  his  wife  he  beld  himself  out  to  them  as 
being  in  possession  of  tbe  land  as  tbe  ad- 
ministrator of  Thomas  Ashford's  estate.  All 
this  was  evidence  bearing  upon  the  inquiry 
whether,  under-  all  the  circumstances  sur- 
rounding and  pertaining  to  the  poaseaslon  ot 
the  land  from  1860  to  the  death  of  Mrs. 
Ashford,  the  plaintlfh  had  any  notice  that 
her  possession  bad  ceased  to  be  in  recognt- 
tion  of  their  common  title,  and  had  become 
adverse  to  them.  If  Mrs.  Afford  ever  did 
claim  in  hostlUty  to  them— of  whlcb  we  can- 
not aay  less  than  that  there  la  tba  ^veat 
doubt— there  would  be  more  room '  for  eon- 
chidlng  that  they  had  notice  of  It,  had  not 
A.  E.  Ashford  been  himself  all  along  upon 
the  land,  claiming  possession  of  It  as  ad- 
mlniatratcH',  paying  taxes  on  It  as  the  land 
of  the  estate,  and  In  general  assuming,  right* 
folly  or  wrongfully,  to  represent  their  undi- 
vided Interests  In  the  land.  Upon  another 
trial,  therefore,  tbe  letters  of  A.  GL  Ashford 
to  Tom  Ashford,  the  fact  that  he  all  along 
gave  the  property  In  for  taxes  and  paid  taxes 
upon  it  as  tbe  property  of  the  estate,  and 
aU  his  other  acts  and  doings  going  to  show 
that  be  was  or  claimed  to  be  In  possession 
of  the  land  as  administrator,  should  be  re- 
ceived tn  evidence  In  rebuttal  of  tbe  claim 
made  tbat  plaintiffs  bad'  notice  of  Mr&  Ash- 
ford's possession  in  hostility  to  them. 

The  court  erred  In  allowing  tbe  witness 
A.  E.  Ashford  to  testify  ttiat  "Fred  Ashford 
knew  that  Garrle  T.  Ashtord  was  tn  posses- 
sion ot  the  land,  sued  fw,  claiming  It  as  tier 
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own."  TUB  was  a  palpable  condaslon  of 
fact  The  witness  could  not  have  absolutely 
known  the  fact  he  thus  aaaumed  to  depose 
to  at  all.  His  conclusion  that  It  edsted  was 
necessarily  arrived  at  by  Inference  from  other 
tacts,  and  it  was  for  the  jury,  and  not  for 
him.  to  draw  whatever  dednctlons  In  this  re- 
gard such  other  facts  warranted. 

That  part  of  the  court's  goieral  charge 
wUch  was  In  this  language^  *'If  when  Mrs. 
Carrie  T.  Ashford  wait  into  possession  under 
the  deed  from  Dr.  E.  C.  Ashford.  if  she 
claimed  the  whole  interest  In  the  land  sued 
fw.  her  claim  to  the  whole  lands  could  ripen 
into  a  title  of  adverae  possessfon,"  Is  ftinl^ 
in  assuming  that  Dr.  Aditord  executed  a 
deed  to  Mn.  Ashford.  It  also  has  a  tendency 
to  mlalead  the  jury  to  the  conelnsion  that 
tin  poaaeBslon  of  one  tenant  In  comaaon  may 
be  adTerse  to  the  title  of  anotiier  without  an 
actual  ouster  of  tiie  other,  and  without  a 
knowledge  of  an  adverse  claim  of  ownership 
on  the  part  of  Uie  tenant  in  common  In  poa* 
sessloD  b^nff  broimht  home  to  the  tenant  out 
of  possession..  The  law  Is  wdl  settied  that 
the  possession  of  one  tenant  In  cconmon  Is 
prima  fbcte  presumed  to  be  the  ponesslon  of 
all,  and  that  it  does  not  become  adverse  to 
the  co-tenanto  unless  tbey  are  actually  oust- 
ed, or,  abort  of  this,  nntess  the  adverse  char- 
acter of  Ibe  poesessttm  of  one  is  actually 
known  to  the  others,  ox  the  possession  of  the 
one  Is  so  apai  and  notorious  In  Its  hostility 
and  exdusiveness  as  to  put  the  other  tenants 
on  notice  of  Its  adverse  character. 

The  following  are  the  assignmente  of  er^ 
ror  harlng  rtf  ermce  to  the  action  of  the  court 
on  requests  for  InBtrocttons:  "The  court  err- 
ed in  refusing  to  give  tiu  charges  raanested 
by  ptaintlfl  numbered  from  1  to  19."  '"The 
court  erred  in  giving  charges  numbered  fr<nn 
20  to  These  assignments  are  too  gen- 
eral to  bring  under  review  the  several  char^ 
ges  bearing  the  stated  numbers  found  in  the 
transCTipt  Tba  aniellanto  oould  take  noth^ 
iug  by  these  asslgmnente  severally  unless 
each  of  charges  1  to  10  should  have  bem  giv- 
en, and  each  ot  those  from  20  to  45  should 
have  been  retosed,  whldi  is  not  the  caaew 
We  wm  tberefore  not  oonsidv  the  i^edal 
charges  given  and  refused. 

Eeversed  and  ronanded. 
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OFFICIAIi  BOND-CONTRACT  TO  RBLBAaS 
8USBTT— PUBLIC  POLICY— INDBMNIPICATION 
OP  SURKTT—C0N8IDBRATI0N  — CONDITION- 
CONSTRUCTION— PUBLIC  BXAHINBR—BXAHI- 
NATION  OF  ACCOUNTB-ADmSSIBILITT  OF 
BVTOBNCB— DBFBCTIVa  PLHJWOINDBR  OF 
ISSUlr— BVTBOT. 

1.  A  complaint  for  a  breach  of  a  contract  Btip- 
Dlating  f<v  the  release  of  a  snretr  on  the  bond 
of  the  chief  clerk  in  the  Department  ot  Agricul- 
ture in  consideration  of  the  anrety's  note,  and 
for  relmborsement  of  the  snret;  to  the  amonnt 
of  the  note,  which  falls  to  allege  how  the  re- 
lease Is  to  bo  effected,  leaving  it  open  to  assump^ 


tion  that  It  was  by  payment  of  the  snretr's  lia- 
bility to  the  state,  Is  not  demurrable  as  disclos* 
ing  an  agreement  against  public  policy. 

2.  The  complaint  not  disclosing  that  anything 
was  in  fact  due  the  state  on  the  bond,  but 
merely  alleging  that  the  defendant  Commission- 
er of  Agricnlture  "r^resented"  such  to  be  the 
fact,  was  not  demurrable  as  showing  that  the 
surety's  note  was  merely  given  in  consideration 
of  bis  own  debt,  and  that  the  agreement  to  re- 
imburse him  was  without  eoneideration. 

8.  The  State  Commissioner  of  Agriculture 
contracted  with  a  surety  on  the  bond  of  his 
chief  clerk  that,  in  conBideratioD  of  the  surety's 
note,  he  would  release  the  surety  from  liability 
on  the  bond,  and  would  refund  the  amount  of 
the  note  to  the  surety  as  "fast  as  I  can  spare 
the  same  from  my  salary  as  State  Agricultural 
Commissioner."  Beld,  that  a  complaint  by  the 
surety  in  a  suit  begun  after  the  commissioner's 
term  had  expired  was  not  demurrable  for  fall- 
ing to  disclose  that  the  commissioner  could 
spare  the  money  from  his  salary,  as  that  stipa- 
latlon  (mly  fixed  the  time  for  performance. 

4.  Where  the  bill  of  exceptions  falls  to  show 
any  exception  reserved  to  the  ruling  on  a  mo- 
tion to  strike  part  of  the  complaint,  that  ruling 
cannot  be  reviewed. 

6.  The  fiLct  that  the  Examiner  of  Public  Ac- 
counts has  made  au  examination  of  the  accounts 
of  a  certain  department  is  iKwable  by  parol. 

6.  In  a  suit  by  a  sure^  against  the  State 
Agricultural  Commissioner  for  breach  of  a  con- 
tract to  reimburse  the  surety  for  money  paid  on 
the  bond  of  the  chief  clerk  in  the  department, 
in  view  of  a  liability  ascertained  by  the  Ex- 
aminer of  Public  Accounts,  evidence  that  the 
examiner  had  made  an  examination  of  the  ac- 
counts of  the  department  was  relevant  as  a  dr- 
cumstance  influencing  the  transaction  between 
the  parties. 

7.  It  was  proper  to  admit  the  examiner's  tes- 
timony of  admissions  made  by  the  commission- 
Mr  that  he  had  caused  entries  to  be  made  In  the 
department's  books  showing  sales  of  fertDlser 
tax  tags  which  were  not  sold,  the  evidence 
bearing  on  the  issue  as  to  whether  there  was  in 
fact  au  Indebtedness  of  the  chief  clerk  to  the 
state. 

&  A  surety  on  the  bond  of  the  chief  clerk  In 
the  Department  of  Agriculture,  on  being  told 
by  tiie  commlssioDer  that  the  chief  clerk  was 
indebted  to  the  state,  gave  his  note  to  the  com- 
missioner to  discount  The  commissioner  pro- 
cured the  signature  of  the  other  surety,  and  dis- 
counted the  note.  Sdd,  in  an  action  by  the  first 
surety  against  the  commlssioueron  an  agreement 
to  reimburse  the  snretr  for  the  amount  paid  on 
the  note,  that  the  variance  between  the  allege- 
tioa  of  the  complaint,  describing  the  note  as 
signed  by  plaintiff  only  and  the  note  itself, 
showiug  two  signatures,  was  immaterial,  the 
note  being  but  collaterally  involved. 

9.  In  an  action  by  a  surety  on  the  bond  ot 
-the  chief  clerk  tu  the  Department  of  Agricul- 
ture against  the  commissioner  for  breach  <^  a 
contract  to  reimburse  the  surety  for  money  paid 
on  the  bond,  in  pursuance  of  a  liability  aseer-  . 
tained  by  the  Examiner  of  Public  Accounts,  the 
examinee's  official  report,  made  subsequent  to 
the  aereement  for  reimbursement,  was  objec- 
ttonsble  as  res  Inter  alios  acta,  there  being  noth- 
ing  in  the  statutes  i»roviding  for  sndi  report 
which  gives  it  effect  as  evidence. 

10.  If  a  plea  on  which  issue  Is  joined  be  prov- 
ed, the  Issue  must  be  determined  In  favor  of 
the  defendant  without  regard  to  whether  the 
plea  Is  good  or  bad. 

Appeal  from  Circuit  Court,  Bollock  Coun- 
ty; A.  A.  Evans,  Judge. 

Action  by  O.  M.  Hanson  against  L  F.  Cul- 
ver, which,  on  tbe  death  of  Hanson,  was  re- 
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vlved  In  the  name  of  S.  J.  Caldwell  as  ad- 
ministrator. From  a  judgment  for  plaintiff, 
defendant  appeals.  IteTersed. 

The  complaint  was  in  three  counts,  as  fol* 
lows: 

Count  1.  "The  plalntUT  claims  of  the  de- 
fendant the  sum  of  $2,000,  for  this,  to  wit, 
that  heretofore,  to  wit,  on  the  3d  day  of  Au- 
gust, 1886,  the  defendant  was  elected  Com- 
missioner of  Agriculture  of  the  state  of  Ala- 
bama for  the  term  of  two  years,  beginning 
on  the  1st  day  of  September,  1896,  and  end- 
ing on  the  Slst  day  of  August,  1898;  that  on 
the  1st  day  of  September,  1896,  the  defend- 
ant entered  upon  the  discharge  of  the  duties 
of  said  office  of  Commissioner  of  Agricul- 
ture, and  continued  to  be  such  commissioner 
and  to  discharge  the  duties  of  such  office  dur- 
ing the  full  term  of  years  to  which  be  had 
been  elected  as  aforesaid;  that  D.  F.  Ses- 
ahniB  was  appointed  by  the  defendant  as 
chief  clerk  In  the  Department  of  Agriculture 
of  the  state  of  Alabama;  that  plaintiff  was 
one  of  the  sureties  on  the  official  bond  which 
said  Sessions  bad  executed  as  such  clerk; 
that  on  or  about  the  l&tb  day  of  September, 
1807,  the  defendant  who  was  then  and  tiiere 
tho  Oommtsrioner  of  Agricuttote  of  the  state 
of  Alabama  as  aforesaid,  represented  to  the 
plaintiff  that  said  Beacons  was,  as  nich 
derk.  Indented  to  tba  state  of  Alabama,  and 
{bat  the  plaintiff  and  the  other  sureties  on 
the  said  bond  of  said  Sessions  were  liable 
for  such  Indebtedness.  And  plaintiff  arers 
that  defendant  was  also  liable  for  such  In- 
debtedness of  said  Sesslona,  tt  ai^  such  In- 
debtedness really  existed.  In  consequence  of 
these  statements  and  representations  made 
the  defendant  the  plalntlfl  and  defendant 
entered  Into  ttie  following  contract  and  agree- 
ment to  wit  the  plaintiff  agreed  to  execute 
and  deliver  to  the  defoidant  Us  (the  plain- 
tiff's) negotiable  promissory  note  for  one 
tbonsand  dollars,  payable  at  the  First  Na- 
tional Bank  of  Montgomery,  Alabama,  thirty 
days  after  date,  to  the  order  of  the  defend- 
ant; and  tiie  defendant  agreed  that  upon  the 
ezecntkm  .and  delivery  to  him  of  raid  note 
he  would  release  the  plaintiff  from  liability 
on  the  bond  of  said  Sessions  as  such  deift  In 
the  D^wrtment  of  Agilcultnre,  and  that  be 
(the  d^endanO  would  repay  to  the  plaintiff 
tbe  sun  of  one  thousand  dollars  during  bis 
term  of  office  as  Commissioner  of  Agricul- 
ture of  ttie  state  of  Alabama.  And  plaintiff 
states  and  stct  that  be  has  complied  wltl^ 
all  the  terms  and  ivorlslons  of  said  contract 
and  agreement  on  bis  part,  that  he  executed 
And  dellTeKd  the  Said  note  for  one  thousand 
vtollars  to  the  defendant  vbleh  was  due  and 
payable  as  aforesaid,  and  that  he  (plaintiff) 
^ald  said  note  In  full  at  Its  maturity  on  Oc- 
tober  IB.  1897.  But  plaintiff  stetes  and  arers 
that  said  defendant  has  Inoken  his  said  con- 
tract and  agreemott  In  tbls:  tiiat  although 
defmdant  obtataied  the  sum  of  one  thousand 
collars  on  and  from  the  proceeds  of  said 


note,  yet  he  has  not  repaid  to  plaintiff  during 
defendant's  said  term  of  office  as  Commis- 
sioner of  Agriculture  the  said  sum  of  (me 
thousand  dollars,  nor  any  part  thereof,  and 
plaintiff  arers  that  said  sum  of  one  thousand 
dollars,  with  the  Interest  thereon.  Is  stUl  due 
to  plaintiff,  and  Is  unpaid,  to  the  damage  of 
the  plaintiff  as  afweeaid.'* 

Count  2.  "Plaintiff  claims  of  defendant  the 
sum  of  two  tbonsand  dollars  as  damages  for 
tbe  breach  of  a  contract  mtered  Into  by  and 
between  the  plabatlff  and  the  defendant  on 
or  about  the  IBtb  day  of  September,  1897, 
wb«eln  and  whereby  the  defendant  In  con- 
sideration of  tbe  execution  and  delirery  to 
him  of  the  tdaintilTs  negotiable  promissory 
note  for  one  thousand  d(dlars,  i^abte  at  tbe 
First  Kational  Bank  of  Montgomery,  Ala- 
bama, tiilrty  days  after  date,  agreed  and 
promised  to  release  plaintiff  from  HablHty  as 
a  surety  on  a  certain  official  bond,  executed 
by  D.  F.  Sessions  as  chief  clerk  in  tiie  ofllce 
of  the  Department  of  Agriculture  of  the  state 
of  Alabama,  and  to  repay  to  tbe  plabitlff 
during  the  term  of  office  of  the  defendant  as 
Ommilssloner  of  Agriculture,  to  wit  during 
the  period  from  the  1st  di^  of  September, 
1896,  to  the  Slst  day  of  September,  1888,  the 
said  sum  of  one  thousand  dollars.  And  plain- 
tiff arers  that  be  executed  and  detlrmd 
said  note  to  the  defendant  who  was  paid  or 
recelred,  to  wit  one  tiumsand  dollars  there- 
on; that  plaUitiff  paid  saKt  note  In  fall  at  Ite 
maturity  on  October  16,  1887,  bnt  that  said 
defendant  has  broken  said  contract  1&  tbla. 
Tlx.:  that  although  often  requested  so  to  do, 
he  did  not  repay  to  plaintiff  said  sum  of 
mon^,  or  any  part  thereof,  during  bis  term 
of  <^ce  as  Omimlssloner  of  Agrlcoltnre  of 
tbe  state  of  Alabama,  and  the  said  defendant 
wholly  refuses  and  n^ecte  to  pay  to  tbe 
plaintiff  the  said  warn  of  money,  or  any  part 
thereof,  to  tbe  damage  ot  the  platottff  as 
abore  stated.** 

Count  8.  This  count  Is  substantially  the 
same  as  the  second  comit  exo^  tiiat  it  seta 
ont  the  contract  as  copied  ta  tlie  (Opinion. 

The  defendant  demurred  to  the  sereral 
connta  upon  tbe  grounds:  (1)  That  the  agree- 
ment alleged  was  Illegal,  and  contrary  to  pub- 
lic policy;  {2)  that  It  did  not  q^pear  that 
then  was  any  constdaation  for  said  con- 
tract; (8)  that  it  svpeared  therefrom  that 
tbe  plaintiff,  ta  the  execution  of  tbe  note 
thereto  referred  to,  was  arranging  tin  pay- 
ment of  a  debt  for  wtaidi  he  was  liable,  and 
it  does  not  appear  that  there  was  any  lia- 
bility therefor  on  tbe  part  of  the  defendant 
and  the  agreement  then  made  by  deftadant 
and  stated  ta  said  count  Is  shown  to  be  with- 
out any  con^eratlon  whatever.  The  follow- 
ing additional  ground  of  demurrer  was  as- 
signed to  the  third  count  namely:  (4)  Tbe 
said  coont  does  not  show  that  ttie  defendant 
was  at  any  time  able  to  spare  the  amonnt 
claimed  from  his  salary  as  Ckmunlssloner  of 
■Agricnltnrfc    These  demurrers  w«e  over^ 
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The  Judgmmt  entrj-  showa  fliat  a  motion, 
waa  made  to  strike  a  portion  of  the  com- 
plaint and  that  the  motion  waa  OTCcniled; 
Imt  the  bai  of  exceptloiui  makea  no  ref«- 
cnoe  to  thia  moUon  and  the  nUag  tberecm. 

J.  6.  Cowan,  assistant  esamlnes  of  pnbUe 
accoimta,  was  examined  as  a  witness  for 
plHliitllf,  and  waa  asked  this  unestion:  "Did 
yon  make  an  official  examination  of  the  books 
ct  the  Oommlsflloner  of  Agrlcoltare?"  The 
d^endant  objected  to  said  qnestUni,  because 
tt  called  for  secondary  evidence  without  a 
predicate  being  laid  therefor,  which  objection 
was  OTerruled,  and  defendant  excepted.  The 
wltttesa  jrepUed  that  he  had  made  such  ex- 
amination about  August  or  September,  1S97. 
The  witness  then  Identified  his  report  of  said 
examination  addressed  to  the  Ooremor  of 
Alabama,  and  dated  September  17,  1687*  and 
the  same  was  otttxeA  in  erldenee  by  plain- 
tiff. The  Pendant  objected  to  Its  Introduc- 
tion on  the  ground  that  It  was  inegal«  irrele- 
rant,  res  inter  alios  acta,  and  not  evidence 
agaiiut  the  defendant  This  objection  was 
overruled. 

At  the  request  o£  the  idalntlff  the  court 
charged  tiie  jury,  "If  you  believe  the  evi- 
dence^  you  will  find  for  the  plataitifl,"  to  the 
giving  of  which  defendant  excepted. 

D.  S.  Bethune  and  Norman  &  Baldwin,  for 
appellant  L.  M.  Moseley  and  Bioore  & 
Teague,  for  appellee. 

BHABFH,  J.  G.  U.  Hanson  bronght  this 
suit,  and  berdn  will  be  referred  to  as  "plain- 
tiff.*' After  obtaining  Judgment  he  died, 
and  the  appeal  Is  taken  as  against  the  admin* 
istrator  of  his  estate.  Plain  tiff  and  another 
wen  Burettes  on  the  official  bond  of  the 
chtef  deA  In  the  X>epartment  of  Agricul- 
ture,  and  defendant  waa  OommlsBloner  of 
Agricnltnre,  Tbe  chief  clerk  died,  and 
fltbortly  thereafter  the  Bxamlno'  of  PubUc 
Acoonnte  entered  upon  an  examination  of 
accounte  in  tbe  Department  of  Agriculture, 
and  bMddentally,  upim  tiie  Investigation  then 
lud.  plalntUFs  co-surety  paid  tbe  state, 
through  defendant  94,000  on  an  indebtedness, 
real  or  sivposed,  amounting  to  a  little  more 
tbma  96,000^  and  whlcb  defoidant  claimed 
accrued  on  account  of  acts  and  conduct  of 
the  chief  <derfc,  and  not  of  himself.  Plaintiff, 
being  requested  by  defendant  to  pay  or  as- 
sist in  paying  another  fl,O0O,  at  first  objected, 
but  those  two  reached  a  mutual  understand- 
ing wbereby  plaintiff  gave  his  note,  payable 
to  defendant  who  was  to  sell  tbe  same,  and 
apply  the  proceeds  on  the  balance  supposed 
to  be  due  the  state,  and  at  tbe  aame  time 
defendant  gave  Ihe  plaintiff  the  writing  here 
sued  on,  which  is  as  follows:  "UnltHa  Springs 
Ala.  Sept  15tb  1887. .  Becelved  of  G.  M. 
Hanson  his  noto  for  one  thousand  dollars  i>ay- 
able  one  m<mth  from'  date  at  First  National 
Bank  of  Montgopiery  Ala.  and  I  agree  with 
Um  that  Oila  win  relieve  him  entirely  of  all 
claim  against  him  as  surety  on  bond  of  the 
Iftto  D.  F,  Sessions  as  chief  clerk  of  Agilcut 


tnral  Department  State  of  Ala.  and  I  agree 
to  refund  'same  to  said  G.  M.  Hanson  as  fast 
as  I  can  spare  same  from  uiy  salary  as  State 
Agricultural  Ckmunlsrioner.  [Signed]  L  F. 
Culver."  Falling  In  an  attempt  to  raise  mon- 
ey on  tbe  note  as  originally  made,  defendant 
without  plaintiff's  knowledge,  obtained  there- 
on the  signature  of  platotifl*s  co-surety,  then 
had  the  note  discounted,  paid  tbe  state  the 
proceeds,  and  plaintiff  aft^wards  paid  the 
note.  The  breach  alleged  of  defendant's 
agreement  Is  a  failure  to  r^ond  according  to 
Ite  terms. 

Treating  first  of  the  questions  raised  by  the 
demurrer,  it  Is  to  be  observed  that  the  com- 
Idaint  Is  silent  as  to  how  the  defmdant  was 
to  perform  that  part  of  tbe  agreement  which 
stipulates  for  the  relief  of  plaintiff  from  lia- 
bility on  the  clerk's  official  bond,  and  that 
neither  In  the  agreement  Itself  as  Bet  out  in 
the  third  count  nor  In  other  parts  of  the  com- 
plaint, Is  there  anything  Inconsistent  with  a 
contemplated  discbarge  of  that  liability  by 
payment  to  the  state,  or  In  some  other  possi- 
ble way,  involving  no  offense  to  public  pol- 
icy. But  that  anything  was  due  the  state 
from  the  clerk  and  his  sureties  Is  not  dis- 
closed by  the  complaint  the  averments  being 
merely  that  defendant  "represented"  such 
to  be  tbe  fact  end,  for  all  that  appears  in 
the  complaint  tbe  liability  from  which  the 
plaintiff  was  to  be  relieved  may  have  been 
that  existing  Inchoatoly  by  reason  of  his 
suretysli^  Irrespective  of  a  breach  of  the 
bond.  These  averments  do  not  warrant  the 
assumption  that  the  note  which  purports  to 
form  the  consideration  of  the  agreement  in 
suit  was  a  mere  provision  for  paying  the 
plalntUTs  own  debt  Prima  facie  the  note 
giveo  defendant  Is  a  consideration  for  Ua 
agreement. 

Defendant's  promise  to  refund  la  not  void 
for  uncertainty.  It  Is  not  condltlozwd  upon 
defoidant'a  ability  to  spare  from  bis  salary, 
but  that  event  Is  named  only  to  fix  a  time 
for  performance.  The  stipulation  In  that  re- 
gard was  meant  only  to  give  the  defendant 
a  reasonable  time  to  acquire  from  the  ex- 
pected source  tbe  money  to  be  refunded,  and 
not  to  acquit  him  of  the  obligation  to  refund 
In  case  he  found  It  toeonvenlent  to  spare 
money  from  that  source.  When  It  can  be 
done  consistently  wltb  the  expcessed  inten- 
tion of  the  parties,  contracto  maet  be  given 
a  construction  liy  which  they  wlU  be  upheld, 
rather  than  defeated;  and  this  rule  haa  been 
ap^Ued  In  cases  closely,  analogous  to  tbe 
present  one.  See  Nunez  v.  Dautiel,  19  WalL 
060,  22  D.  Ed.  18t;  Lewis  v.  Tipton,  10 
Ohio  St  88,  76  Am.  Dec  488;  Ubsdell  t. 
Cunningham,  22  Ma  124;  Aones  t.  Elsler, 
8  Kan.  184.  It  must  be  held  as  a  legfM  conr 
QlmUen  that  a  zeaaonatde,  time  tor  perform- 
ing the  stipulation  In  quesUon  had  expired 
beton  the  Inlnglng  -of  this  suit  which  oc- 
currence was  long  after  cassation  of  defend- 
ant's official  term  and  aalary.  The  demur- 
rers were  ittoperly  overruled. 
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The  bill  of  ezceptlons  falls  to  show  any 
exception  reserved  to  the  ruling  on  defend- 
ant's motion  to  strike  part  of  the  complaint, 
and  conseqaently  that  ruling  cannot  be  re- 
viewed. Holley  T.  Coffee,  123  Ala.  406,  26 
South.  239. 

It  was  proper  to  allow  the  examiner  to 
testify  he  made  the  examination  of  accounts, 
etc.  That  fact,  considered  apart  from  the 
examiner's  report,  was  provable  by  parol,  and 
was  relevant  as  a  circumstance  attending,  and 
probably  materially  Influendng,  the  transac- 
tion between  these  parties. 

It  was  also  proper  to  admit  the  examiner's 
testimony  of  admissions  made  by  defendant 
to  effect  that  be  had  caused  entries  to  be 
made  In  the  department's  books  showing  sales 
of  fertilizer  tax  tags  which  were  not  sold. 
That  evidence  bore  on  the  issue  as  to  wheth- 
er there  was  In  fact  an  Indebtedness  of  the 
chief  clerk  to  the  state. 

The  note  plaintiff  gave  was  but  collaterally 
Involved  In  this  suit,  and  the  fact  that  It  bore 
two  signatures,  instead  of  one,  as  Indicated 
by  the  complaint,  did  not  make  a  material 
variance.  The  objections  to  the  introduction 
of  that  note  and  those  made  to  the  writing 
sued  on,  were  not  well  taken. 

The  examiner's  official  report,  however, 
should  have  been  excluded.  It  appears  to 
have  been  subsequent  to  the  agreement  be- 
tween these  parties,  and  as  to  them  was 
subject  to  objection  as  res  Inter  alios  acta. 
There  Is  nothing  in  the  statutes  providing 
for  such  reports  which  gives  them  effect  as 
evidence  of  facts  with  which  they  deal. 

The  second  plea  Is  as  follows:  "The  want 
of  consideration.  In  that  the  contract  made 
by  the  defendant  was  made  solely  to  Induce 
the  plaintiff  to  pay  the  debt  due  by  D.  F. 
Sessions  as  chief  clerk  in  the  Department  of 
Commissioner  of  Agriculture  of  the  stato  of 
Alabama,  for  which  debt  the  plaintiff,  as  one 
of  the  sureties  on  the  bond  given  by  the  said 
D.  F.  Sessions  as  such  clerk,  was  liable,  and 
that  the  note  referred  to  in  the  complaint 
was  given  by  the  plaintiff  for  the  purpose  of 
being  discounted,  and  the  proceeds  thereof 
applied  to  the  payment  of  the  debt  of  the 
Baid  D.  F.  Sessions  due  as  aforesaid."  Sub- 
stantially the  same  facts  are  set  up  in  the 
third  plea  as  constituting  a  failure  of  consid- 
eratloD  for  defendant's  agreement  to  refund. 
The  sufficiency  of  these  pleas  Is  not  a  ques- 
tion presented  by  the  record.  They  were 
neither  demurred  to  nor  replied  to,  and  the 
rule  Is  tiiat,  If  a  plea  on  which  issue  is  Joined 
be  proved,  tbe  Issne  should  be  determined  In 
favor  of  tbe  defendant  without  regard  to 
whether  the  plea  is  good  or  bad.  Wellman 
V.  Jones,  124  Ala.  580,  27  South.  418;  Taylor 
V.  Smith,  104  Ala.  637.  16  South.  629;  Win- 
ter v.  Pool,  100  Ala.  e03, 14  South.  411;  West- 
ern Assurance  Co.  v.  Hall,  120  Ala.  547,  24 
South.  936,  74  Am.  6t  Eep.  48.  It  la  enough 
to  say,  without  setting  out  tbe  erldence,  that 
defendant's  testimony  tends  to  support  all 
the  fact!  averred  In  these  pleai^  and  a  like 


tendency  Is  found  in  plaintiff's  own  testi- 
mony, wherein  be  stated,  among  other  things, 
that  "said  note  was  made  for  the  purpose 
of  being  discounted  to  enable  the  defendant 
to  raise  the  money  to  pay  on  the  deficit  of 
tbe  said  D.  F.  Sessions  as  clilef  clerk  In  the 
Department  of  Agriculture."  In  view  of  the 
pleading  and  evidence,  the  charge  requested 
by  tbe  plaintiff  should  have  been  refused, 
and  the  Jury  should  have  been  allowed  to 
determine  whether  the  facts  required  a  flpd* 
ing  for  the  plaintiff  or  for  the  defendant 
Berersed  and  remanded. 


(lis  Ala.  (14} 

KANSAS  (HTT,  M.  &  B.  R.  CX>.  t.  WEEKS. 

<Snpreme  Conrt  of  Alabama.    Dec.  18,  1002.) 

RAILROADS  —  INJURIES  AT  CROSSING  —  OON- 
TRIBUTORT  NBOLIOBNCE  —  EVIDBNCB  —  IN- 
STRUCTIONS —  CB08S-BXAHINATI0N  —  NEW 
TRIAL. 

1.  Qnestion  asked  a  witaess  sums  for  Injuries 
received  at  a  railroad  crossing,  "Wbere  was  the 
first  point  at  which  the  train  could  be  seen,  on 
account  of  th6  bushes  there  at  tbe  point?"  was 
cot  objectionable  as  calling  for  a  conclusion. 

2.  Rulings  on  testimony  and  requests  for  char^ 
ges  bearing  solely  on  counts  of  the  coin^lalnt 
on  which  the  court  subsequently  gave  afflrma- 
tive  charges  for  defendant  could  not  have  pref< 
udiced  defendant. 

3.  In  an  action  against  a  railroad  for  Injuries 
at  a  crosdng,  d^ndant  introduced  certain 
statements,  written  out  by  ita  agent,  and  signed 
by  plaintiff  and  those  with  her.  statlngthat 
they  did  not  stop  and  look  and  listen.  Plain- 
tiff and  others  testified  that  she  did  stop  and 
listen.  The  agent  testified  that  he  wrote  down 
what  was  told  him.  Held  proper  to  ask  tbe 
agent,  on  eross-exandnatlon,  it  he  "knew  at  that 
time  [when  he  wrote  out  the  statements]  it  was 
necessary  to  look  and  listen  before  you  went  on 
the  track." 

4.  Instmctiona  toat  though  plaintiff  stopped 
sufficiently  near  the  track  to  listen  and  did 
Usten  for  an  approaching  train,  but  heard  none, 
and  thongh  she  was  under  no  duty,  under  the 
circumstances,  to  stop  at  a  point  from  which 
she  could  see  whether  a  train  was  coming,  yet 
she  would  still  be  guilty  of  negligence.  If  a  inan 
of  ordinary  care,  stopping  where  she  stopped, 
and  listening  for  a  train,  would  have  heard  the 
approach  of  the  train,  were  properly  refused,  as 
holding  plaintiff  responsible,  not  for  what  she 
did  or  failed  to  do,  but  for  the  failure  of  her 
act  to  accomplish  its  purpose. 

G.  The  fact  that  one  injured  at  a  railroad 
crossing  was  not  driving  at  the  time  Is  proper 
to  be  considered  in  determining  whether  she 
was  negligent  In  not  alighting  from  the  wagon 
and  somg  forward  to  see  If  a  train  was  ap- 
proaching. 

On  Rehearing. 

6.  Plaintiff  and  those  riding  with  her  testified 
they  stopped  aboot  60  feet  from  a  crossing  to 
listen  for  trains.  They  could  not  see  along  the 
track  at  that  point,  on  account  of  bushes,  nor 
until  within  26  feet  of  it.  They  did  not  stop 
again.  The  approach  to  the  track  was  steep 
and  narrow.  Juat  as  the  horses  were  stepping 
on  the  track,  the  train  which  struck  them  was 
seen  less  than  200  feet  away.  Plaintiff  knew 
a  train  was  about  due.  Two  of  plaintiff's  sons 
and  a  nephew,  who  were  further  away,  tes- 
tified to  hearing  the  train  coming.  A  state- 
ment written  out  by  defendant's  agent,  and 
signed  by  plaintiff,  stated  that  they  did  not  stop 
to  look  and  listen.  There  was  some  evidence 
that  the  agent  had  perverted  what  was  told 
him.  Verdict  went  for  plaintift  BtU  vnr  to 
refoa*  a  new  trial.  ^  j 
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Appeal  from  Oinmtt  Court,  Marion  Ooub- 
ty;  Bd.  B.  Almon,  Judge. 

Artlon  Martlia  Ana  Week*  against  Oe 
S^anaaa  dty,  Memphis  ft  Birmingham  Ball- 
road  Company.  Judgment  tat  ^IntMf,  and 
defendant  anneals.  Reversed. 

This  was  an  action  to  recover  damages  tor 
personal  Injuries  received  at  a  pabllc  road 
crossing.  The  lames  snbmitted  to  the  jnry 
were  those  ot  Diligence  on  the  part  of  the 
defendanrs  employes  In  charge  of  the  train, 
and  contrlbntory  negligence  of  plaintiff. 
The  evidence  for  plaintiff  showed  that  the 
accident  occurred  about  8  o'clock  In  the  after- 
noon on  a  cold  day;  that  plaintiff  was  riding 
In  a  wagon  drawn  by  two  horses;  that  she 
and  her  hosband  were  in  front,  and  another 
person  Jjist  behind  Uiem;  and  that  plaintiff 
was  familiar  with  the  crossing  and  Ita  snr- 
ronndings.  Plaintiff  and  the  two  who  were 
with  her  in  the  wagon  testlfted  that  they 
stopped  the  wagon  and  listened  for  approach- 
ing trains  at  a  point  about  50  yards  from  the 
track— at  a  point  where  trees  and  bashes  ob- 
structed the  view  of  the  track;  that,  hearing 
no  train,  they  drove  on,  and  stopped  again 
at  the  edge  of  the  right  of  way,  about  SO 
feet  from  the  track,  at  a  place  where  the 
view  of  the  track  was  obstructed;  that  they 
listened  there,  and  heard  no  train;  that  they 
did  not  stop  again,  and  did  not  see.the  train 
nntll  the  horses  were  on  the  track;  that  aft- 
er passing  the  edge  of  the  right  of  way  for 
■  distance  of  20  or  25  feet,  and  for  a  space 
25  or  SO  feet  in  width  next  to  the  track, 
there  were  no  bushes,  and  the  view  along  the 
tnck  was  nnobstmcted.  The  plaintiff  testi- 
fied that  she  always  beard  the  train  at  Win- 
field,  a  few  miles  from  the  crossing,  when- 
ever she  paid  any  attention  to  It,  and  that 
she  knew  a  train  was  about  due.  Two  of 
plaintiff's  sons  and  a  nephew  and  another 
witness  testified  to  hearing  the  noise  of  the 
api>roaching  train  for  a  considerable  distance 
—several  miles— before  it  reached  the  cross- 
ing, and  to  hearing  It  leave  Wlnfleld,  about 
two  miles  from  the  crossing.  These  wit- 
nesses were  further  from  the  crossing  and 
from  the  train  than  plaintiff  and  those  with 
her.  A  few  days  after  the  accident,  plaintiff 
and  those  with  her  In  the  wagon  signed  a 
statement,  and  swore  to  it  before  a  magis- 
trate, stating  that  they  did  not  stop  to  look 
and  listen  before  going  on  the  track.  Other 
idiases  of  the  evidence  are  shown  by  the 
opinion.  The  jury  rendered  a  verdict  in  fa- 
vor of  tbe  plaintiff  for  the  sum  of  |1,000. 
Defendant  made  a  motion  for  a  new  trial, 
upon  the  ground,  among  others,  that  the  ver- 
dict was  contrary  to  the  weight  of  the  evi- 
dence, which  motion  was  overruled. 

Walker,  Tinman,  Campbdl  &  Walker,  tor 
tppellaat  Danld  Collier,  for  appdlob 

McOLBLLAW,  01  J.   The  question  pro* 
ponnded  to  Mrs.  Weeks  as  a  witness  In  her 
•wn  behalf,  "When  wu  ttie  flnt  point  at 
SA8or-a 
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which  the  tndn  conUl  be  leflu  on  aceottnt 
flte  boshes  tbero  at  the  polntl"  was  sot  ob- 
Jecttonabtob  Tba  <Meo  at  tia  proposed  tea> 
tlmony  was  to  show  bow  neariy  the  bnshM 
about  which  she  had  testified  extended  along 
Urn  road  which  she  was  traveling  np  to  the 
traA  ot  the  railway.  She  had  already  taa- 
tUed  that  an  approaching  train  could  not  be 
seen  through  these  hushes.  Of  necessary 
consequence,  a  person  approaching  tbe  rail- 
way would  have  to  clear  th^  before  be 
could  see  along  the  track.  The  question  was 
intended  merely  to  fix  this  point  of  clearance 
with  refwence  to  the  track—Its  distance  from 
the  track— and  It  called  tos  no  mere  c<»icIo- 
slon  of  the  witness.  It  Is  the  same  char- 
acter of  qnestkm  as  that— "whetho*  there 
was  carve  enough  to  prevent  seeing  along  the 
track  through  tbeta"— held  to  have  been  prop- 
erly allowed  In  Birmingham  Mineral  Bail- 
road  Co.  T.  Harris,  98  Ala.  326,  336, 18  South. 
877. 

Some  questions  were  reserved  on  the  trial 
Involving  rulings  of  the  trial  court  on  pro- 
posed testimony  and  requests  for  chsrges 
bearing  solely  upon  counts  of  the  complaint 
upon  which  the  court  subsequently  gave  af- 
firmative charges  tat  the  defendant  It  Is 
obvious  that  these  rulings  could  not  have 
prejudiced  the  defendant,  the  anjiellant  here, 
and  we  wlU  not  further  discuss  them. 

Stephens,  an  agent  of  the  defendant,  wrote 
out  and  had  the  plaintiff  and  the  persons 
who  wore  with  her  at  the  time  of  the  Ipjury 
complained  of  was  received  sign,  certain 
statements  as  to  the  facts  of  the  occurrence. 
In  these  It  was  set  down  that  the  plaintiff 
and  Qiese  persons,  all  whom  wwe  traveling 
in  a  wagcm,  did  not  atop  and  look  and  listen 
for  trains  as  ttiey  approached  the  tnu^ 
These  statements  woe  adduced  in  evidence. 
Some  question  was  made  by  plaintiff  as  to 
whether  they  set  forth  tiie  facts  as  given 
Stephens  by  the  persons  purporting  to  make 
them,  eqpeclally  in  relation  to  stopping  and 
listening  for  trains,  and  the  plalntlS  and 
the  persons  with  her  all  testified  m  the  trial 
that  they  did  stop  and  listen  before  going 
upon  lite  track.  Sti^hens  was  introduced  by 
defendant  to  support  the  Integrity  of  the 
statemento  as  written  out  by  libn,  and  his 
testimony  was  to  the  effect  that  he  aet  down 
the  facts  as  stated  to  him  by  these  parties. 
Clearly,  the  bias  and  Interest  and  fairness  of 
St^hens  was  Involved  somewhat  in  this 
connection.  PlalnttfTs  theory  was  that  he 
had  perverted  what  was  told  him,  to  the 
favor  of  the  railroad  company,  and  there 
was  some  evidence  In  support  of  this  Idea. 
Under  these  drcumstances,  we  cannot  doubt 
that  It  was  competent  for  the  plaintiff,  on 
cross-examination  of  Stephens,  to  show  by 
him  that  he  was  aware  at  the  time  he  wrote 
the  statement  of  the  Importance  to  the  com- 
pany of  negativing  therein  that  plaintiff  and 
her  companions  stopi)ed  and  listened  before 
attempting  to  cross  the  track.  The  court 
did  not  err,  therefore,  In  allowing  plaintlS 
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to  ask  btm  on  croBS-examinatlim  wbetfaer  be 
"knew  at  tbat  time  It  was  necesBary  to  look 
ana  listen  before  yon  vent  on  tbe  track,  or 
persons  going  on  tbe  track.*' 

On  tbe  eridcnce  b^nre  them,  It  was  open 
to  tbe  }nr7  to  find  tiiat  the  plaintiff,  ap- 
proacblng  tbe  railway  along  a  public  ipad  In 
a  two-borse  wagon,  sbqiped  about  SO  feet 
ftom  tbe  crossing  to  Usten  for  trains;  tbat 
sbe  conld  not  see  along  tile  track  from  tbat 
point,  because  of  bnsbes;  tbat  tbeee  buabes 
extended  np  so  nearly  to  the  track  tbat  per- 
sons In  tbe  wagon  conld  not  see  along  tbe 
track  until  they  were  within  about  20  feet 
of  It,  tbe  team  beliuc  witbln  S  or  10  feet  of 
the  track;  tbat  tbe  approach  to  tbe  crossing 
was  steep,  tbe  track  b^ng  npon  an  8-foot 
embankment,  and  the  approach  being  only 
20  or  26  feet  In  length;  that  tbe  apiiroach 
was  narrow,  and  Its  sides  woe  ste^;  tbat 
It  was  nearly  at  the  foot  of  this  approach 
that  plaintiff  stopped  the  wagon  and  listened 
few  trains;  tbat  she  heard  no  train,  and 
thereupon  drore  on  np  the  apiiroach,  and 
only  discovered  th»  train  when  the  team  was 
in  the  act  of  stepi^ng  on  the  trackr  that  the 
train  was  then  160  or  200  feet  away,  and 
collided  with  her  wagon  before  sbe  could  get 
it  across.  On  this  state  of  case,  and  upon 
tbe  doctrine  declared  in  Oa.  Pae.  By.  Co.  t. 
Lee,  02  Ala.  262,  287,  268,  0  South.  280.  we 
bold  tbat  It  was  a  Question  of  Cact  for  tiie 
jury  whether  plaintiff  was  ne^lgent  In  not 
Btoppli^  to  look  and  looking  fbr  trains  aft- 
er the  T^lcle  bad  reached  a  pt^t  from 
which  sbe  could  hare  seen  along  tbe  track. 

Km  can  we  affirm,  as  matter  of  law,  as- 
suming, as  the  Jury  had  a  right  to  find,  that 
plalntUTs  tmly  duty,  under  all  the  drcum- 
stances,  was  to  stop  near  to  the  track  and 
listen  for  approaching  trains,  that  she  was 
negligent  In  stopping  to  listen  at  the  edge 
of  the  right  of  way,  about  60  feet  from  tiie 
track,  instead  of  coming  nearer.  Ifbat,  too, 
was  a  question  of  tact  for  the  jury,  and 
not  one  of  law  tor  the  court 

Several  charges  requested'  by  tiie  defend- 
ant and  refused  were  to  the  effect  or  In- 
volved tiie  idea  that  altiiongib  Ihe  plaintiff 
stopped  sufficiently  near  tiie  tradi:  to  listen, 
and  did  listen,  for  sounds  of  an  approaching 
train,  but  heard  none,  and  although  she  was 
under  no  duty,  under  the  inrtleular  clrcum- 
Btuices,  to  stop  at  a  point  from  which  she 
could  see  whetiier  a  train  was  coming,  yet 
sbe  would  still  be  guilty  of  negligence,  If  a 
man  of  ordinary  care  and  prudence,  stoippiug 
at  tbe  point  at  which  sbe  sb^ped,  and  listen- 
ing for  a  train,  would  have  beard  the  ap^ 
proach  of  tbe  train  which  collided  with  her 
vehicle  at  the  crossing.  Tbese  charges  were 
essentially  argumentative  In  character,  and 
their  obvious  tendency,  was  to  gauge  Mrs. 
Weeks'  act  in  stopping  and  listening  In  re- 
spect of  care  and  prudence,  or  the  revene. 
by  Ite  results,  and  not  by  Its  Inherent  quali- 
ties, to  hold  her  responsible,  not  for  what 
she  did  or  failed  to  do,  btit  for  the  failure 


of  her  act  to  accomplldtt  Ita  purpose,  and 
this  though  tiie  act  itself  vras  all  the  law 
required  of  her.  Tbe  charges  wwe  properly 
refused. 

Tbe  fact  tbat  the  plaintiff  vras  not  driving 
tte  team  on  tbe  occasion  In  question  was 
proper  for  tbe  omsldmtlon  of  the  Jury  In 
determining,  qpon  tbe  whole  evidence, 
vhetber  she  was  wanting  la  due  care  In  not 
alighting  from  tbe  vragon  and  going  forward 
on  foot  to  a  point  whence  she  conld  see 
whether  a  train  was  approaching;  hut  her 
^nre  to  do  so  cannot  be  affirmed,  as  mat- 
ter  of  law,  to  have  constituted  necUgence  on 
her  part  The  charges  requested  by  defend- 
ant bearing  oa  this  matter  were  thoefore 
bad. 

On  Behearlng. 

Tbe  Judgment  in  this  case  vras  affirmed 
originally.  Upon  further  consideration  on 
tiie  ai^llcation  for  rehearing,  we  have  reach- 
ed tiie  conclusion  that  the  trial  court  erred 
la  ovamllng  the  motion  for  a  new  trial 
based  on  the  evidence  going  to  show  plain- 
tiff's contrlbnt««y  negligence.  Ballway  Oo. 
V.  Oay,  108  Ala.  288, 19  South.  800;  Teague 
V.  Bass,  181  Ala.  422,  81  South.  4;  Power  Oa 
T.  Owens  (Ala.)  83  South.  8;  So.  By.  Co.  v. 
Lollar  (Ala.)  38  South.  82. 

The  Judgment  overruling  motion  for  new 
trial  and-fbe  Judgment  for  plaintiff  will  be 
reversed.  A  Judgment  vrill  be  here  entered 
granting  said  motion,  and  the  cause  will  be 
remanded. 


am  AIM.  tu) 

BOBINSON  V.  iBTNA  FIRB  INS.  00. 

(Sapreme  Court  of  Alabama.    Feb.  28,  1903.) 

DJBURANCB  —  INTENTORIBS  —  PRESKRVATION 
—IRON-SAPS  CULUSB  —  BREACH  —  PORPKI- 
TURB-DBBiANO  INTBNTORIBS— UNBARN- 
BD  PRBUIUU— RBTBNTION  — BVIDBHCB-AU- 
THORITT  OF  AGBNTS. 

1.  Where  a  policy  peqnired  Iiwared  to  keep 
his  hooka  and  inventorlea  In  an  Iron  safe,  ana 
provided  that  tbe  poliey  should  b«  Toid  for  In- 
flored'a  failure  to  produce  snch  lUTratories  for 
the  inspection  of  the  company,  and  In  an  action 
on  the  poli(T  it  was  not  contested  but  tbat  tbe 
inventories  bad  been  destroyed  by  reason  of  a 
breach  of  the  Iron-safe  danae,  huurer'g  failure 
to  douand  an  Inspection  of  the  inventories  did 
not  preclude  it  from  enforcing  a  fOrfdtnre  for 
breaob  of  snch  iroa-safe  clause. 

2.  Where,  in  an  action  on  a  policy,  Inmircr 
had  no  knowledge  prior  to  tbe  loss  of  plaintiff's 
violation  of  an  iron-safe  clause,  tbe  fact  tbat 
Insurer  retained  the  unearned  portion  of  tiie  pre- 
mium for  the  unexpired  term  of  tiie  policy  after 
loss,  did  not  preclude  it  from  Insisting  on  a  for- 
feiture for  breach  of  such  clauae. 

S.  Where.  In  an  action  on  a  policy,  plalntIS 
contended  that  defendant's  agents  had  waived 
a  ftirfeltDK  for  breach  of  an  iron-safe  daase, 
evidence  of  audi,  agents  that  tbey  had  no  otbar 
authority  than  that  expressed  in  their  commla* 
slon,  and  that  they  were  not  eathorised  to  ad- 
jQst  losses  or  accept  notice  of  lots  ot  inven- 
twles,  was  admissible. 

Appeal  from  City  Court  qC  UontgomMry; 
A.  D.  Sayre,  Judge. 
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Action  by  Thomas  Boblnson  against  Uio 
^tna  Fire  Insurance  Company.  From  a 
Judgment  In  fkiTor  at  defendant  plain  tig  ap- 
peals. Affirmed. 

The  Iron-safe  clause  referred  to  In  the 
opinion,  by  reason  of  a  violation  of  which 
defendant  claimed  that  the  policy  had  been 
forftited,  was  in  words  and  figures  following: 
"Warranty  to  keep  books  and  inventories 
and  to  produce  them  in  case  of  loss.  The 
following  covenant  and  warranty  is  hereby 
made  a  part  of  this  policy:  lat  The  assured 
will  take  a  complete  Itemized  Inventory  of 
Btock  on  hand  at  least  once  in  each  calendar 
year,  and  unless  such  Inventory  has  been 
taken  within  twelve  calendar  months  prior 
to  the  date  of  this  policy,  one  shall  be  taken 
in  detail  within  SO  days  of  issuance  of  this 
policy,  or  this  policy  shall  be  null  and  void 
from  such  date,  and  upon  demand  of  the  as- 
sured the  unearned  premium  from  such  date 
shall  be  returned.  2nd.  The  assured  will 
keep  a  set  of  books,  which  shall  clearly  and 
plainly  present  a  complete  record  of  bual- 
nesa  transacted,  including  all  purchases,  sales 
and  shipments,  both  for  cash  and  credit,  and 
from  date  of  inventory  as  provided  for  in  the 
first  section  of  this  clause,  and  during  the 
continuance  of  this  policy.  3rd.  The  assured 
wUI  keep  such  books  and  Inventory,  and  also 
the  last  preceding  inventory.  If  snob  has  been 
taken,  securely  locked  In  a  fire  proof  safe  at 
nlgbt,  and  at  all  times  when  the  building 
mentioned  in  this  policy  Is  not  actually  open 
for  business,  or,  falling  this,  the  assured  will 
keep  such  books  and  Inventories  in  some 
place  not  exposed  to  a  fire  which  would  de- 
stroy the  aforesaid  building.  In  the  event 
of  failure  to  produce  such  set  of  books  and 
inventories  for  the  inspection  of  this  compa- 
ny, this  policy  shall  become  null  and  void, 
and  such  failure  shall  constitute  a  perpetual 
bar  to  any  recovery  thereon."  It  was  claim- 
ed for  plaintiff  that  this  iron-safe  clause  had 
been  waived  by  Warren  &  Stuart,  defmd* 
ant's  agents  who  issued  the  policy,  by  reason 
of  a  conversation  between  plaintiff  and  War- 
ren, the  day  after  the  fire,  in  which  plalntlfl 
stated  to  Warren  that  he  had  saved  his  books, 
but  his  inventories  had  been  destroyed  by  the 
fire,  and  Warren  replied  that  that  was  bad. 
but  be  supposed  it  would  be  all  right  if  he 
could  show  fmn  his  books  what  his  stock 
of  goods  was  worth,  which  the  plaintiff  said 
he  could  do.  The  fire  occurred  October 
22,  1886.  On  October  28,  1898.  defendant's 
adjuster,  tme  Bills,  came  to  Investigate  the 
loss,  etc.,  and  he  (for  defendant)  and  the 
plaintiff  entered  into  an  agreement,  styled  a 
"ntmwalver  agreement,"  which  provided  that 
any  action  taken  by  the  company  In  Investi- 
gating the  cause  of  fire  and  Investigating 
and  ascertaining  the  amount  of  loss  and  dam. 
age  to  the  property  of  the  plaintiff  caused  by 
said  fire  should  not  waive  or  Invalidate  any 
of  the  conditions  of  the  policy.  The  deposi- 
tion of  the  plaintiff  was  also  taken  by  satd 
Bills  OB  or  about  October  28tli,  In  wbith 


plaintiff  stated  that  the  Inventories  were  de- 
stroyed by  fire,  and  that  tals  bo(AB  were  oor> 
rect,  and  the  value  of  his  stock  was  fl,90O. 
There  was  testimony  tending  to  show  that 
after  the  signing  of  the  nonwaiver  agree- 
ment the  adjusts  ezamlned  the  books  with 
the  ^Intlff  fbr  some  time,  and  gave  them  to 
the  pla&atifl  to  post  up  part  of  the  cashbooks 
which  had  not  been  posted;  that  the  plaintiff 
took  the  books  home*  and  posted  them,  and, 
on  brining  them  back,  the  adjuster  called 
his  attention  to  the  iron^afe  clause,  and  stat- 
ed that,  because  be  had  not  kept  thai;  he 
declared  the  policy  forfeited,  and  would  pay 
nothing.  The  commission  from  defendant  to 
Warren  ft  Stuart  appointed  them  agents  tor 
d^endant  at  Montgomery  and  vidnlty,  "witii 
foil  power  to  receive  proposals  tcx  insurance 
against  loss  or  damage  by  Are,  to  act  as  sur- 
veyor, or  to  app(^  aurvcgron  of  buildings 
to  be  Insured  or  containing  property  to  be 
insured,  and  insurance  thereon  to  make  by 
policies  sliced  by  defendant's  preridentv**  etc 
The  certlflcato  issued  to  Warren  ft  Stuart 
by  the  Secretary  of  State  on  January  iS,  ISBS, 
certlfled  that  Warren  ft  Stuart  "is  a  doly 
appointed  agent  ot  the  Mtm  Insurance  Com- 
pany, and  I  therefore  Issue  tlila  certlflcato  to 
sold  Warren  ft  Stuart,  anUioriilng  them  to 
transact  the  business  of  said  company  In  fhls 
stote  for  and  during  the  year  1898.'* 

Ounter  ft  Ounter,  for  appellant.  Gtordon 
Hacdonald  and  Cha&  P.  Jones,  for  appellee. 

DOWDELL,  J.  Questions  of  law  Involved 
in  this  case  were  practically  all  settled  when 
here  on  former  appeal.  Bobinson  v.  ^tna 
Ins.  Co.,  128  AJa.  477,  30  South.  665.  There 
seems  to  be  no  substantial  difference  between 
the  evidence  then  and  now.  The  evidence 
without  dispute  showed  a  breach  of  the  Iron- 
safe  clause  contained  in  the  policy  sued  on, 
and  which  avoided  the  contract  unless  there 
was  a  waiver  of  the  breach.  Under  appro- 
priate InstructloDs,  the  question  of  waiver, 
being  one  of  fact,  was  submitted  to  the  Jury, 
and  a  verdict  rendered  in  favor  of  the  de- 
fendant The  breach  of  the  Iron-safe  clause 
was  In  the  failure  of  the  plalntUf  (appellant 
here)  to  keep  his  inventories  as  provided  In 
said  clause,  whereby  said  InventoKes  were 
destroyed  In  the  fire  that  occasioned  the  loss 
of  the  property  Insured. 

The  first  contention  of  counsel  for  appel- 
lant is— and  we  quote  from  brief  of  counsel- 
that  "there  was  no  forfeiture,  by  the  terms 
of  the  policy,  from  the  violation  of  the  clause 
requiring  the  inventories  to  be  kept  In  the 
iron  safe,  or  other  place  not  exposed  to  fire 
on  the  premises."  This  contention  is  based 
upon  the  proposition  that  no  demand  was 
made  upon  the  plaintiff  by  the  company  for 
an  inspection  of  the  inventories,  and  this  prop- 
osition is  rested  upon  that  provision  In  the 
policy  which  reads  as  follows:  "In  the  event 
of  failure  to  produce  such  set  of  books  and 
inventories  for  the  inspection  of  the  company, 
this  policy  shall  bec<g|a^,^^^^^^vfti^^ 
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Shall  constitute  a  perpetual  bar  to  an:^  re- 
covery tbereon."  The  iuBisteuce  Is  that  a 
failure  to  produce  must  necessarily  be  pred- 
icated upon  a  demand  made,  and  tbat  It  waa 
not  shown  In  evidence  that  any  demand  was 
made.  The  law  never  requires  the  doing  of 
a  useless  thing.  It  was  shown  by  the  plaintiff 
himself  that  the  inventories  were  destroyed 
In  the  fire,  and  a  demand  to  produce  for  In- 
spection was  thereby  rendered  useless,  and 
wholly  unnecessary.  Moreover,  the  defend- 
ant company  had  a  right  to  stand  on  the  war- 
ranty contained  in  the  Iron-safe  clause,  and 
set  up  In  bar  of  the  suit  a  breach  of  that 
warranty,  without  any  demand  to  produce  the 
books  and  inventories,  where  there  was  no 
waiver  of  such  breach. 

The  second  contention  in  argument  is  that 
at  the  time  of  the  loss  under  the  policy  a  part 
of  the  premium  on  the  policy  was  unearned, 
and  that  the  company  could  not  retain  the 
unearned  portlota  of  the  premium,  and  at  the 
same  time  claim  a  forfeiture  of  the  policy. 
There  la  no  merit  in  this  contention.  After 
the  destruction  of  the  property,  the  policy 
ceased  to  be  a  continuing  Insiurance  agalnat 
loss  by  fire,  and  the  stipulated  amount  of 
the  Insurance  became  a  debt  due  to  the 
Insured,  unless  the  policy  bad  been  rendered 
'invalid  by  reason  of  a  breach  of  the  terms 
of  the  contract  on  the  part  of  the  assured. 
There  Is  no  pretense  of  knowledge  or  notice 
to  the  company  prior  to  the  loss,  and  while 
the  policy  remained  a  continuing  Insurance, 
of  the  plalutlft's  violation  of  the  Iron-safe 
clause,  and  consequently  no  room  for  the 
application  of  the  principle  contended  for 
that  a  retention  by  the  company  of  the  un- 
earned portion  of  the  premium  is  inconsistent 
with  a  claim  of  forfeiture  of  the  policy. 
There  la  nothing  in  the  contract  of  Insurance 
which  required  a  repayment  by  the  company 
to  the  assured  of  any  portion  of  the  prepilum 
after  the  policy  ceased  to  be  a  continuing 
Insurance  by  reason  of  the  destruction  of  the 
property  by  fire,  before  It  could  set  up  as  a 
defense  the  breach  of  warranty  contained  In 
the  provision  as  to  the  books  and  inventories. 
Nor  is  any  such  condition  imposed  under  any 
principle  of  law. 

There  is  nothing  In  the  exceptions  reserved 
to  the  court's  rulings  on  the  admission  of 
evidence.  The  evidence  by  Warren  that 
Warren  &  Stuart,  as  agents  of  the  defend- 
ant company,  had  no  other  authority,  as  such 
agents,  than  that  expressed  in  the  commis- 
sion, was  clearly  relevant  and  It  was  com- 
petent for  the  witness  to  so  state,  without 
any  infringement  of  the  rule  as  to  stating 
conclusions.  It  was  equally  competent  for 
the  witness  to  state  that  he  bad  no  authority 
as  agent  to  adjust  losses,  or  to  accept  no- 
tice of  loss  of  Inventories.  It  is  not  made  to 
appear  from  the  record  tbat  the  statement 
involved  a  construction  by  the  witness  of 
the  commission  to  the  witness  as  agent 

The  court  in  the  charges  given  at  the  re- 
qoosC  of  the  defendant,  and  in  its  refusal  to 


charge  as  requested  by  the  plalntUf,  acted  in 
conformity  with  the  law  of  the  case  as  laid 
down  on  the  former  appeal  and  as  herein- 
above stated.  We  have  carefully  considered 
both  the  given  and  refused  charges,  and,  as 
there  are  quite  a  number  of  them,  and  since 
no  purpose  is  to  he  subserved  by  treating  of 
them  in  detail,  we  content  ouneives  with 
what  we  have  said  above. 

We  find  no  error  in  the  record,  and  the 
Judgment  will  be  affirmed. 
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MASTER  AND  SERVANT— PERSONAL  INJURIES 
-COMPLAINT— SUFFICIENCY— BVI- 
DENCB— ADMISSIBIUT7. 

1.  Counts  in  an  action  for  peAonal  injoriea, 
alleging  that  they  reBulted  from  having  con- 
formed to  the  orders  of  a  foreman  under  whom 
plaintiff  was  working,  to  whose  orders  he  was 
bound  to  conform,  and  that  they  were  caused  by 
the  negligence  of  sucli  foreman,  who  was  in  the 
service  of  oefendant,  and  in  the  exercise  of 
Buperiatendence  Intrusted  to  him  by  defendant, 
were  sufficient,  under  Code,  8  1740,  snbd.  3. 
providing  that  an  empioyer  Is  liable  for  injuries 
to  an  employ^  causefi  by  the  negligence  of  any 
person  in  his  service  to  whose  orders  such  om- 
p\oy4  at  the  time  was  bound  to  conform,  if  the 
injuries  resulted  from  his  having  bo  conformed. 

2.  A  count  against  an  employer  for  personal 
Injuries,  alleging  that  plaintiff  was  injured  by 
the  negligence  of  another  employe,  who  was  in 
charge  of  the  work,  while  acting  nnder  the  or- 
ders of  such  employs,  and  that  plaintiff  was 
hoand  to  conform  to  the  orders  of  such  em- 
ploy6,  who  was  his  superior  and  in  charge  of 
the  work,  was  insuffloient,  under  Code,  §  1749, 
Bubd.  2,  providing  that  an  employer  is  liable  for 
injuries  to  an  employ^,  caosed  by  the  negli< 
gence  of  any  person  in  his  service,  who  has  any 
superintendence  intrusted  to  hhn,  whilst  In  the 
exercise  of  such  superintendence. 

3.  Such  count  was  also  bad  under  subdivision 

8. 

4.  A  count  in  an  action  against  an  employer 
for  personal  Injuries  alleging  that  they  were 
caused  by  the  neKligence  of  another  person  in 
the  service  of  defendant  who  had  superin- 
tendence intrusted  to  him,  whilst  In  the  exercise 
of  such  superintendence,  was  sufficient  under 
subdivision  2. 

6.  Counts  in  an  action  against  an  employer 
for  personal  Injuries  alleging  that  they  were 
caused  by  the  negligence  of  a  foreman  who 
negligently  ordered  plaintiff,  while  taking  down 
a  broKcn  piece  of  shafting,  to  take  out  the  bolts 
and  faateaings  which  held  soch  shafting  and  pul- 
ley in  place,  without  in  any  way  tying  such 
shafting  to  prevent  It  from  falling,  sufficiently 
alleged  such  foreman's  negligence. 

6.  Plaintiff,  while  employed  by  defendant  as 
a  millwright  suffered  the  lose  of  a  finger  be- 
cause of  the  alleged  negligence  of  defendant's 
foreman.  In  an  action  for  snch  injuries,  he  t«:t- 
tified  that  before  be  went  to  work  for  defend- 
ant his  business  was  that  of  a  blacksmith,  and 
that  the  loss  of  his  finger  made  him  slow  and 
clumsy  wltib  his  work,  and  decreased  his  earn- 
ing capacity  In  that  profession.  Held,  that  ft 
was  not  error  to  allow  him  to  testify  that  he 
was  discharged  by  defendant  from  his  position 
as  blacksmith,  which  position  be  held  after  the 
Injnry,  on  the  ground  that  he  was  too  stow. 

7.  In  an  action  against  an  employer  for  per- 
sonal injuries  caused  the  alleged  Degliaence 
of  defendant's  foreman  In  ordetijig  plaintiil. 
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while  engaged  in  taking  down  a  broken  piece  of 
shaftinK,  to  take  out  the  bolts  and  fastenings 
which  held  the  shafting  and  pulley  in  place,  it 
was  not  eiTor  to  allow  plaintiff  to  testify  that, 
•0  far  Bi  he  coald  lee,  it  was  not  dangerous 
to  take  out  such  bolts;  defendant  haviiig  al- 
leged that  plaintiff  contributed  proximately  to 
his  injnries  by  taking  on'.,  the  bolts,  when  he 
knew  or  shoQld  have  known  tiiat  w  ao 
ing  the  shafting  and  pnll^  woold  falL 

Appeal  from  Circnit  Court,  Gftllioiin  Gotin' 
ty;  John  Pelham,  Judge. 

Action  by  J.  8.  Bartlett  against  the  South- 
em  Car  &  Fotindry  Company  for  personal 
injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

The  several  counts  of  the  complaint  con- 
strued In  the  opinion  alleged  the  date  of  the 
injury  and  Its  nature  and  character,  and  that 
plaintiff  was  in  defeudanf  s  employment  as  a 
millwright.  The  negligence  charged  In  Hie 
counts,  respectively,  is  as  follows: 

Count  1.  Plaintiff  was  "so  working  under 
one  Arthur  Bradley,  as  plalntiCTs  foreman, 
to  whose  orders  he  was  bound  to  conform 
and  did  conform  In  the  work  in  which  they 
were  engaged;  that  said  injury  resulted 
from  his  having  ao  confOTmed  to  said  orders; 
that  they  were  engaged  In  taking  down  a 
bcoken  piece  of  shafting,  to  which  was  at- 
tached a  large  pulley.  Said  shafting  and 
pulley  were  some  12  or  15  feet  from  the 
ground.  And  said  foreman  negligently  or- 
i&red  and  directed  plaintiff  and  others  en- 
gaged In  the  work  to  take  out  the  bolts  and 
fastenings  which  held  said  shafting  and  pul- 
ley In  place,  without  in  any  way  tying  said 
shafting  to  prevent  it  from  falliug.  That 
when  plaintifl  put  bis  hand  tturough  the  open- 
ing In  said  pulley  to  tie  a  rope  to  It  for  the 
purpose  of  letting  it  down,  it  fell  and  caught 
plaintiff's  forefinger  of  his  left  band  between 
the  rim  of  the  pulley  and  the  end  of  the 
shafting  and  pinched  It  off;  tbat  said  injury 
was  caused  by  the  negligence  of  said  fore- 
man, who  was  in  the  service  of  defendant, 
and  in  the  exercise  of  superintendence  In- 
trusted to  blm  by  defendant." 

Counts.  Tbat  on  said  date  **plataitlff  was 
working  for  defendant  under  one  Arthur 
Bradley  as  his  foreman,  and  at  the  time  of 
said  injury  was  engaged  wltb  others  work- 
ing under  said  foreman,  in  taking  down  a 
piece  of  broken  shafting  to  which  was  at- 
tached a  large  pnUey;  that  said  shafting  and 
pulley  were  some  12  or  16  feet  from  the 
ground,  and  the  means  which  the  defendant 
provided  for  taking  it  down  was  a  large  rope 
which  was  to  be  thrown  over  a  plate  above 
said  shafting  and  pulley,  and  made  fast  to 
said  pulley,  so  that  It  could  be  lowered  by 
'degrees  and  not  allowed  to  fall;  that  said 
foreman  was  in  the  employ  of  defendant  and 
bad  the  superintendence  of  taking  said  shaft- 
ing and  pulley  down  Intrusted  to  liim.  and 
whilst  In  the  exercise  of  such  superintend- 
ence negligently  failed  to  tie  or  have  said 
rope  tied  to  said  pulley  and  shafting  before 
the  CAsteoliigi  whtett  held  the  said  pnUer  tod 


shafting  in  place  were  taken  loose,  and  neg- 
ligently ordered  and  directed  plaintiff  and 
others  engaged  In  said  work  to  take  out  the 
bolts  and  fastenings  which  held  said  pulley 
and  shafting  in  place,  before  tying  said  rope 
to  said  pulley.  And  plaintiff  avers  that  the 
taking  out  of  said  bolts  and  fastenings  before 
said  rope  was  tied  to  said  pulley  left  it  with 
nothing  to  bold  It  except  the  pressure  of  Its 
ends  against  the  flanges  to  which  It  had  been 
bolted,  and  in  a  dangerous  condition,  being 
liable  to  fall  on  receiving  the  sUgbtest  Jar, 
and  when  plaintiff  attempted  to  tie  the  said 
rope  to  said  pulley,  It  did  fall  and  caught 
plaintiff's  finger,"  etc.  Tbat  ttie  bolts  which 
held  said  shafting  and  pulley  in  place  were 
taken  out  before  said  rope  was  tied  to  said 
pulley,  and  by  reason  of  this  negligence, 
plaintiff  received  his  said  Injury. 

Count  4.  "That  at  the  time  of  said  injury 
plaintiff  was  working  for  defendant  under 
one  Arthur  Bradley  as  his  foreman,  and  was 
engaged  with  others  In  taking  down  a  broken 
piece  of  shafting  to  which  was  attached  a 
large  pulley;  that  said  Bradley  had  superin- 
tendence of  plaintiff  and  also  of  the  work  of 
taking  down  said  piece  of  broken  shafting; 
that  plaintiff  was  bound  to  conform  to  the 
orders  of  said  Bradley,  who  was  also  in  the 
employment  of  said  defendant,  and  did  so 
conform  at  the  time  of  snid  Injury;  that  said 
Bradley,  while  In  the  exercise  of  such  super- 
intendence over  plaintiff  and  over  the  work 
in  which  he  was  engaged,  to  wit,  in  taking 
down  said  piece  of  broken  shafting,  negli- 
gently ordered  and  directed  plaintiff  to  take 
the  bolts  and  fastenings  out  of  said  piece  of 
broken  sbafting  before  tying  It  In  any  man- 
ner to  prevent  it  from  falling,  and  negligently 
ordered  and  dlKcted  plaintiff  to  tie  said  piece 
of  broken  sbafting  after  the  bolts  and  fasten- 
ings were  tak^  out;  tbat  tdaintiff  was  bound 
to  conform  to  the  orders  of  said  Bradley;  that 
plaintiff  complied  wltb  said  order  and  while 
he  was  la  the  act  of  doing  so  said  piece  of 
broken  shafting  fell  and  caught  plaintiff's 
finger,' '  etc. ;  that  plaintiff  was  injured 
through  the  said  negligence  of  said  foreman 
In  giving  said  orAer. 

Count  6  "Plaintiff  av^  that  his  forefinger 
was  mashed  off  by  the  falling  of  a  piece  of 
broken  shafting  wltb  a  large  pulley  on  It; 
tbat  said  sbafting  fell  and  said  Injury  was 
indicted  by  reason  of  the  negligence  of  de* 
fendant's  employd,  Arthur  Bradley,  who  was 
in  charge  of  the  work  of  taking  down  a  piece 
of  broken  shafting  at  defendant's  plant;  that 
said  injury  resulted  to  plaintiff  while  acting 
under  the  orders  of  defendant's  said  employ^, 
who  bad  charge  of  said  work,  and  while  con- 
forming thereto;  that  plaintiff  was  bound  to 
conform  to  the  orders  of  defendant's  said 
employ^  who  was  his  superior  and  in  charge 
of  the  work  of  taking  down  said  shafting." 

The  defendant  demurred  to  count  1  uiwn 
the  following  grounds:  (1)  It  does  not  snffl- 
ci«itly  appear  fcom  said  count  that  plain- 
tiff's Injuries  resulted  from  hla  baring  coni 
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formed  to  the  orders  of  defendant  or  defend- 
ant's foreman.  (2)  It  does  not  appear  that  It 
was  necessary  for  plaintiff  to  bare  put  hla 
hand  through  said  opening  In  said  pulley. 
(3)  It  does  not  appear  from  said  count  bnt 
that  plaintiff  was  guilty  of  negligence  in 
sticking  his  hand  and  fingers  through  said 
opening  In  said  pnlley.  (4)  It  does  not  snffl- 
dently  appear  from  said  count  that  defend- 
ant or  its  foreman  was  guilty  of  any  negli- 
gence, such  as  would  entitle  plaintiff  to  re- 
cover. (5)  It  was  the  duty  of  the  plaintiff 
and  others  engaged  In  the  work  to  hare  tied 
said  shafting  to  prevent  It  from  falling,  be- 
fore taking  out  the  bolts  and  fastenings, 
which  held  said  shafting  and  pulley  in  place. 
(6)  For  plaintiff  to  jrat  lils  hand  through  the 
opening  in  said  puUey,  when  it  was  In  a 
falling  condition,  without  the  same  being  tied 
or  Bee II red  in  any  way,  was  negligence,  for 
which  the  plaintiff  cannot  recover.  (7)  It 
was  the  duty  of  said  plaintiff  to  have  tied 
or  fastened  the  said  pulley  before  taking  out 
the  bolts  secnring  the  same,  without  any  or- 
ders from  said  foreman  to  that  effect  (8) 
It  does  not  appear  from  said  count  tliat  said 
plaintiff  was  not  aware  of  the  tact  that  said 
pnlley  and  shafting  were  not  tied  secure.  (8) 
It  appears  from  said  count  that  fhvxe  was  a 
perfectly  safe  way  to  have  done  the  work, 
1.  e.,  tying  the  pulley  and  shafting  before 
taking  out  the  bolts  fastening  or  holding  the 
same,  and  that  plaintiff  chose  an  obvlonaly 
dangerous  way  by  doing  the  contrary. 

Substantially  the  same  grounds  of  demur- 
rer were  interposed  to  the  second  and  fourth 
counts  of  the  complaint  as  to  the  first 

The  ground  of  demurrer  to  the  fifth  coont 
were  as  follows:  (1)  It  does  not  appear  from 
said  count  what  was  the  negUgence  of  said 
defendant  or  Its  employ&  (2)  It  does  not 
snfltdently  appear  that  defendant  was  guilty 
of  any  negllgeice  such  as  will  entitle  plain- 
tiff to  tecovet.  (8)  How  or  wherein  the  de- 
fendant waa  guilty  of  negligence  la  not  suf- 
ficiently averred.  (4)  It  Is  not  averred  that 
said  employ^  under  whom  plaintiff  was  act- 
ing, was  defendanfB  foreman,  to  whose  or* 
ders  plaintiff  was  bound  to  conform,  and  that 
he  was  Injured  from  having  so  conformed. 
(5)  It  does  not  appear  but  that  the  employfi 
of  defendant,  who  is  alleged  to  be  guilty  of 
said  negligence,  was  a  mere  cola  borer  with 
plaintiff,  (d)  It  does  not  sufficiently  appear 
why  said  shafting  fell.  (7)  It  doea  not  ap- 
pear that  plaintiff  was  injured  while  acting 
under  the  orders  of  defendant  or  its  fore- 
man, to  whose  orders  he  was  bound  to  con- 
form, and  was  Injured  from  having  so  con- 
formed. (8)  It  does  not  state  who  was  the 
employe  of  defendant  to  whose  orders  plain- 
tiff was  bound  to  conform,  or  that  said  em- 
ploye's name  Is  unknown  to  plaintiff. 

These  demurrers  were  overruled,  and  the 
trial  was  had  on  issue  Joined  on  pleas  of  not 
guilty  and  contributory  negligence. 
-  The  opinion  anflldently  ahowa  the  niUngi 
on  evMoKe  and  ohargoi. 


J.  J.  Willett  for  appellant.  Matthews  & 
Whiteside,  for  appellee. 

HARALSON,  J.  1.  The  complahit  consist* 
Ing  of  four  counts,  1,  2,  4  and  S,  Is  drawn 
under  subdivisions  2  and  3  of  the  employer's 
liability  act  (Oode,  {  1748).  The  first  count 
stating  that  plaintiff  was  working  for  de- 
fendant as  a  millwright  engaged  In  repairing 
machinery  at  the  defendant's  plant  In  Aiml*- 
ton,  Ala.,  averred  that  while  "so  working  un- 
der one  Arthur  Bradley,  as  plaintHTs  fore* 
man,  to  whose  orders  he  was  bound  to  con- 
form and  did  conform  in  the  work  in  which 
they  were  engaged,  that  said  Injury  resulted 
from  his  having  so  conformed  to  said  or- 
ders." After  specifying  the  Injury  the  plain- 
tiff received,  the  count  concludes,  "that  said 
Injury  was  caused  by  the  negligence  of  said 
foreman,  who  was  In  the  service  of  defend- 
ant, and  In  the  exercise  of  superintendence 
Intrust^  to  him  by  the  defendant"  These 
averments  are  sufficient  to  bring  the  count 
well  under  the  third  subdivision  of  said  act 
and  the  demurra*  to  It  was  properly  over- 
ruled." K.  O.  M.  B.  R.  Oa  v.  Burton,  97 
Ala.  240,  12  South.  88;  Dant^er  r.  De  Bar- 
deleben  G.  &  I.  Co..  101  Ala.  800,  S14,  14 
South.  10,  22  L.  B.  A.  S61;  Bear  Oreek  U. 
Co.  T.  Parker  (Ala.)  82  South.  700. 

The  fourth  count  la  also  suffldent  In  Ita 
averments  to  meet  the  roQulrements  of  said 
subdivision  8  pf  said  act,  and  was  properly 
sustained  as  against  the  demurrers  filed  to  It 

The  fifth  count  does  not  state  a  cause  of 
action  within  the  statute.  If  the  count  was 
Intended  to  make  a  case  under  subdivision  2 
of  the  employer's  liability  act  It  la  bad  for 
the  reason  that  it  does  not  aver  that  Bradley 
had  any  sup^lntendence  intrusted  to  him,  or 
was  negligent  while  In  the  exercise  of  super- 
intendence. Considered  with  referenoe  to 
subdivision  8,  the  count  to  atoo  bad,  because 
it  does  not  aver  tiiat  Bradley  gave  any  order 
or  what  order  he  gave,  or  that  he  waa  negli- 
gent in  giving  the  order,  If  he  gave  any. 

The  second  count  appears  to  have  been 
filed  under  subdivtoion  2  of  said  act  It  al- 
leges very  fully  that  the  Injury  to  the  plain- 
tiff waa  caused  by  reason  of  the  negligence 
of  Arthur  Bradley  In  the  service  or  employ- 
ment of  tlie  defendant  who  had  eapwinteod- 
ence  Intrusted  to  btm,  whilst  In  the  aerdoe 
of  such  superintendence.  The  demnirer  to  it 
was  also  properly  overruled. 

2.  Each  of  the  counts  1,  2  and  4  were  as 
full  In  the  averments  of  the  negligence  of  the 
defendant's  employ^,  Arthur  Bradley,  as  to 
required.  They  each  set  forth  a  substantial 
and  legal  cause  of  action.  We  have  fre- 
quently held  that  very  general  averments  of' 
negligence  falling  but  little  abort  of  mere  con- 
clusions, meet  the  requirements  under  our 
system  of  pleading.  Mary  L.  G.  &  B.  Co.  t. 
OhambliBS.  97  Ala.  171,  11  South.  897;  A. 
6.  8.  R.  Co.  T.  Davto,  110  Ala.  S72,  24  Southw 
862;  Armstrong  t.  Monlgomery  6.  B.  Oo., 
128  Ala.  298,  its  Sooth.  Stt;  O-of  O.  R.|Ga 
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T.  Fosbee^  128  Alt.  200:  27  Sontb.  lOOQ;  B. 
&  B.  Go.  T.  Ciwert  (Ala.)  81  Bootb.  978;  B. 
O.  IL  Oo.  T.  PaAer,  flimra;  IL  ft  O.  B.  Oo. 
T.  CtooEge,  M  Ala.  214, 10  South.  US. 

&  It  la  aaaigiMd  as  error,  that  ttw  eoutt 
permitted  tiie  plalntut  agatort  tba  oliJectloQ 
of  d^endant,  to  teattt^,  that  be  waa  dlidiaiv 
ged  by  dafendant  from  bis  posltk>n  aa  bla^ 
■mltb,— whlcb  podtion  bo  held  after  hla  fln- 
ga  waa  cut  off,— on  the  grotnid  that  be  ma 
too  alow. 

The  lOalntlff  had  teatlfled,  that  before  he 
went  to  vork  for  the  company,  bla  bnalneea 
waa  that  of  a  blackamttb;  that  the  Ion  of 
a  part  of  hta  finger  deereaoed  hla  eanUng  ca- 
pacity In  that  xmofeaalon;  that  he  bad  not 
been  able  to  make  oa  much  pn  day  alDce  he 
recdved  bla  Injury;  that  he  easily  earned 
bom  98  to  96  per  day  before  be  went  to 
woA  for  the  company;  that  the  part  of  the 
flnger  maataed  off,  waa  the  part  of  tt  Out 
wwked  In  the  handle  of  the  tonga  and  ancb 
Bko  toola,  and  the  loaa  of  It  made  St  dlfflcolt 
to  handle  aneh  toola;  tlwt  It  made  him  alow 
and  cinmay  with  hla  work,  aa  he  had  often 
to  atoop  orer  and  pick  np  a  piece  vt  Iron 
with  both  bauda,  on  aoeoont  of  tba  loaa  ct 
the  Anger,  and  that  hla  eamli^  capadty  bad 
fliereby  been  decreaaed  1^  about  <mo-f  onrtb. 
He  also  teatlfled.  that  since  bis  tnjnry  he  had 
worked  for  deftndant  aa  a  bladumtOi,  and 
rocelTed  92JBQ  per  day,  and  defendant  bad 
paid  blm  .$2  per  day  before  bla  Injury. 

There  waa  no  error  In  aUowIn^  thla  erl- 
dance  to  go  to  the  Jury,  in  connection  with  all 
the  evidence,  aa  tending  to  show  the  nature 
and  extent  of  the  injury  plaintiff  recelTed. 
If  it  caused  him  to  be  alown  and  leaa  effi- 
cient in  Ua  earning  capacity,  aa  tt  tended  to 
abow,  tt  waa  competent  to  bis  ctmaldered  for 
Oat  purpooe.  The  fact  that  defendant  gare 
the  plaintiff  employment  at  82.00  a  day  after 
hla  injury,  and  then  discharged  him  because 
be  was  too  alow  with  his  work,  waa  In  cor- 
roboration of  idalntUTa  testimony,  that  the 
Injury  decreaaed  hla  earning  capacity  aa  a 
bbt^Bmltb,  In  that  tt  made  tt  troublesome 
for  Um  to  handle  bla  tonga  and  thereby  dla- 
atrie  him  to  do  tiie  aame  amount  of  work, 
and  was  leaa  efficient  In  his  *T"»'"g  capacity, 
atnoa  than  before,  the  injury. 

N«  waa  there  erm  In  allowing  the  plain- 
tiff to  testify,  that  ao  far  aa  be  could  aee, 
tt  was  not  dangeroua  to  take  out  the  bolta 
that  hdd  the  pulley  to  the  ahufUng.  main- 
tut  bad  teatlfled  that  Bradley  had  told  him 
to  take  the  bolta  ont.  In  defendantfa  alxtb 
plea,  It  waa  aet  up,  that  plalntifl  contributed 
prozfmately  to  hta  Injurtea  by  taking  ont 
theae  bolta,  when  be  knew  or  abonld  have 
known  that  by  ao  doing,  the  ataaftlng  and  pulr 
ley  would  falL  He  bad  just  teatUled  that 
be  did  not  know  the  shafting  waa  brokm 
-nntU  it  fell  and  cut  his  finger  off,  add  tt  waa 
not  illegal  for  him  to  testify  as  a  fact,  that 
ao  far  aa  be  could  aee  It  waa  not  dangeroua 
to  tako  out  tlie  bolts  wlOHiat  tying  vjf  the 
pulley.  It  .waa  certainly  not  inconveteat  to 


dany  knowledge  of  a  fact  with  ^leh.  aa  a 
matter  of  defenae,  he  waa  charged  by  da* 
fradant 

4.  The  court  gave  15  cba^Eea  for  the  de- 
fendant; and  all  that  were  requested  except 
the  affirmative  charges.  The  plaintiff  re- 
quested no  chargea.  Thoae  gtren  for  defend- 
ant cohered,  and  were  Intmded  to  api^  to 
tibe  different  phaaea  of  defenae  aet  iv  by  de- 
fendant VbB  affltematlve  charges  were  prop- 
erty refused,  since  there  was  direct  conflict 
In  tbo  evidence  on  material  laauea  tiered  by 
the  plaintiff  and  the  defendant 

Vor  the  error  In  overruling  the  demurrer  to 
the  fifth  count,  let  the  judgment  be  reversed 
and  the  cause  remanded. 

Beveraed  and  remanded. 


CM  i3aL.au 

DEAL  V.  STATB. 
(Supreme  Court  of  Alabama.    Feb.  28,  1903.) 

ASSAULT  WITH  INTENT  TO  MVRDBR— ADUI8- 
8IBIUTT  OF  BVIDBNCS-CRBDIBILITT  OF 
WITNBSS-^ROFRIBTT  OF  INSTRUCTIONS. 

1.  In  a  prosecutioB  for  aBsaolt  with  intent  . 
to  murder,  a  wltcesa  testified  that  defendant 
and  his  accomplices  Sed  after  the  assault.  He 
waa  then  allowed,  over  defendant's  objection,  to 
testify  that  one  of  them  went  in  the  direction  of 

e  market  place.  Other  evidence  showed  that  a 
few  moments  after  the  assault  defendant  was 
at  the  market  place,  and  admitted  the  assaolt, 
and  said  he  hoped  he  bad  killed  his  victim. 
HeU,  that  this  latter  evidence  furnished  suffi- 
cient identification  of  defendant  as  the  person 
who  fied  to  the  market  place,  so  as  to  render 
the  evidence  admissible. 

2.  In  a  prosecution  for  assault  wltii  Intent  to 
murder,  a  qnesttoo  asked  by  defendant  of  one 
of  bis  witnesses  as  to  what  office  the  witness 
held,  and  who  made  the  arrest,  is  jwoperly  ex- 
cluded, as  inquiring  after  immaterial  facts. 

8.  Where,  In  a  prosecntion  for  assault  with 
Intent  to  murder,  no  predicate  has  been  laid 
tor  impeaching  the  person  assaulted,  defendant's 
proof  as  to  what  statement  was  made  by  such 
person  as  to  who  Injured  him  was  properly  ex- 
cluded. 

4.  Under  Code.  1 178S,  providing  that  the  con- 
viction of  an  infamous  crime  goes  to  a  witness' 
credibility,  and  section  1796  providing  that  a 
witness  may  be  examined  touching  his  convic- 
tion of  a  crime,  the  statOj  In  a  criminal  prosecn- 
tion, has  a  right  to  examme  defendant's  witness 
tondiing  his  conviction  of  burning  a  ginhonse. 

6.  In  a  prosecution  for  assault  with  intent  to 
murder,  an  tnatrorHon  that  if  the  Jury  believe, 
beyond  a  reasonabW  doubt,  that  defendant  as- 
saulted the  injured  person  with  int«it  to  mur* 
der  him,  they  must  find  dtfeudant  girilty,  is 
proper. 

6.  Where  the  bill  of  receptions  does  not  dis- 
close what  the  court  charged  orally,  an  instruc- 
tion that  the  written  charges  given  at  defend- 
ant's request  are  not  in  conflict  witii  the  gen- 
eral charge,  cannot  be  held  nroneous. 

7.  Defendant's  requested  instruction  that,  if 
there  is  any  one  fact  arising  ont  of  the  evidence 
sufficient  to  create  a  reasonable  doubt,  then  he 
should  be  acquitted,  is  properly  refused  as  hav- 
ing AO  undue  tendency  to  withdraw  the  jury's 
attention  from  the  whole  to  particular  parts  of 
the  evidence,  as  going  to  the  creation  of  a  rea- 
sonable doubt 

8i  Defendant's  requested  instruction  that,  be- 
fore he  could  be  convicted,  the  Jnir  must  be 
satisfied  to  a  moral  certainty  not  only  that  the 
woof  Is  comdstent  with  his  guilt,  but  wholly 
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•ion,  and,  unless  they  are  so  convinced  of  tbe 
defendant's  guilt  that  they  would  each  Tentare 
to  act  upon  that  decision  upon  matters  of  the 
highest  concern,  they  mnBt  acquit,  is  properly 
refused,  as  involved  and  argumentative. 

9.  Where  the  only  evidence  of  an  attack  made 
by  the  injured  person  on  accaeed  relates  to  a 
time  preceding  the  assault,  accused's  requested 
instruction  that,  if  tbe  injured  person  attacked 
blm  Just  before  tbe  fight,  then  ne  had  a  right 
to  defend  himself,  if  the  injured  person  was  the 
assailant  and  accused  could  not  nave  retreated 
without  increasing  his  danger,  and  was  without 
fault  in  bringing  on  the  difficult?,  is  properlj 
refused. 

10.  Defendant's  requested  inatmctioD  that  he 
was  without  faalt  in  bringing  on  the  difficulty 
is  properly  refused  as  unwarrantably  with- 
drawing an  iasne  from  the  jury,  the  evidence 
tor  the  state  tending  to  show  tiiat  defendant 
and  his  accomplices  approached  the  injured 
person,  and  attacked  bim  simnltaneonsly. 

11.  An  instmction  that,  if  the  injured  person 
assaulted  accused  at  the  time  of  the  fight,  the 
jury  might  consider  his  previous  conduct  toward 
accused  in  determining  how  much  force  was 
necessary  to  repel  the  assault,  unless  accused 
was  at  fault  in  btinging  on  tbe  difficulty,  is 
properly  refused  as  argumentative,  and  as  giv- 
ing undue  prominence  to  tbe  previous  eondnct 
of  the  injored  person. 

12.  Where  tbe  state's  evidence  shows  that  ac- 
cnsed  and  bis  accomplices  approached  tbe  tai- 
jored  person,  and  simultaneously  attacked  bim, 
instructions  to  acqnlt,  and  that.  If  the  jnry  be- 
lieve that  the  injured  person  attacked  accused, 
and  that  accused  was  without  fault  In  bringing 
on  the  difficulty,  then  they  cannot  convict, 
though  tbey  may  find  that  accused  used  unnec- 
essary force,  are  proper^  refused,  as  Invading 
tbe  province  of  tbe  Jnry. 

13.  Where  the  evidence  tends  to  show  that  ac- 
cused and  his  accomplices  combined  to  murder 
tbe  injured  person,  an  instrnction  that  evidence 
with  reference  to  tbe  accomplices  cannot  be 
considered,  except  In  so  far  as  It  explains  tbe 
conduct  of  accused  at  and  prior  to  tbe  difficulty, 
is  properly  refused. 

14.  The  state's  evidence  showed  that  accQsed 
and  his  accomplices  approached  the  injured  per- 
son, and  simultaneonsl^  attacked  bim  with 
knives.  Defendant's  evidence  showed  that  be- 
fore the  affray  tbe  injured  person  bad  pursued 
accused  with  a  drawn  knife,  and  that  shortly 
thereafter,  as  accused  was  passing  the  injnrea 
person,  the  latter  caught  accused  by  the  collar, 
and  knocked  him  to  his  knees,  whereupon  the 
assault  with  the  knife  was  committed.  Beld, 
thst  accused  was  entitled  to  have  an  instruc- 
tion that,  if  be  was  free  from  fault  in  bringing 
on  tbe  difficulty,  he  was  under  no  duty  to  re- 
treat, unless  he  could  have  done  so  without  in- 
creasing his  danger,  or  with  reasonable  safety. 

Appeal  from  Circuit  Court,  Henry  County; 
John  P.  Hubbard,  Judge. 

Henry  Deal  was  convicted  of  aasanlt  wltb 
Intent  to  murda,  and  appeals.  Beversed. 

The  conrt  ^ve,  at  the  reqneat  ot  the  state, 
the  following  apecial  written  charneB,  tIs.: 
"(1)  The  court  ebargea  tbe  Jury  that  If  th^ 
believe,  from  12ie  evidence  In  this  case,  be- 
yond a  reasonable  doubt,  that  the  defendant 
on  the  Ist  day  of  Febnuury,  1902,  assaulted 
Monroe  Hatcher  vith  ttie  Intent  to  murder 
him,  then  tti^  must  find  the  defendant  guilty 
as  chafed.  (2)  The  court  chargea  the  Jury 
that  the  written  chargea  given  at  the  request 
of  tbe  defendant  in  this  case  are  not  In  con* 
fllct  with  the  general  cbai^  of  the  court" 
The  court  refuaed  to  defendant  the  following 
special  written  charges  requested  by  him 


separately,  namely:  *'(4)  If  there  is  any  one 
fact  arlidng  out  of  the  evidence  which  is 
sufficient  to  create  a  reasonable  doubt  In  the 
mind  of  the  jnry,  then  the  jury  should  find 
the  defendant  not  guilty.  (6)  The  court  char^ 
ges  the  jury  that,  before  tbe  Jury  can  con- 
vict the  defendant,  they  must  be  satlsfled  to 
a  moral  certainty  not  only  that  tbe  proof  la 
consistent  wltb  the  defendant's  guilt,  but 
that  it  la  wholly  inconsistent  with  every  oth- 
er rational  conclusion,  and,  unless  tbey  are 
so  convinced  by  the  evidence  of  defendants 
guUt  that  they  would  each  ventnre  to  act  up- 
on that  decision  upon  matters  of  the  highest 
concern  and  importance  to  his  own  interest, 
then  tbeymustflnd  thedefendant  notguU^." 
"(7)  If  tbe  jury  believe  from  the  evidence 
that  Hatclier  was  angiy  with  Deal,  and  had 
attacked  him  with  a  knife  Just  before  the 
flgbt,  then  Deal  had  the  right  to  defend  him- 
self wltb  whatever  force  was  reasonably  nec- 
essary to  repel  the  aasaalt.  If  tbe  Jury  fur- 
ther find  that  Hatcher  was  the  aasallant  at 
the  time  of  the  difficulty,  and  if  you  further 
find  that  Deal  could  not  have  retreated  with- 
out Increasing  Us  danger,  or  with  reasonable 
safety,  and  that  Deal  was  without  fault  In 
bringing  on  tbe  difficult.  0)  If  the  jury 
believe  from  tbe  evidence  that  Hatcher  at- 
tacked Deal  at  the  time  of  the  dlfflcnlty,  thai 
you  must  find  the  defendant  not  guilty,  un- 
less you  believe  beyond  a  reastmable  doubt 
that  Deal  used  more  force  than  was  reason- 
ably neoesaaiy,  or  unless  yon  furtfaa  be- 
lieve that  Deal  could  have  retreated  with 
reasonable  safety,  or  without  increasing  hla 
perlL  Dml  was  without  fault  In  tolnglng  <m 
the  dlfflcnlty.  ^)  If  the  jnry  believe  from 
the  evidence  that  Hatcbw  assanlted  Deal  at 
tbe  time  of  tbe  dlfflcnlty,  then  they  may  con- 
sider the  previous  conduct  of  Hatcher  to- 
ward Deal,  If  they  had  had  any  previous  In^ 
tttcourse,  In  determining  how  much  force 
was  necessary  to  repel  the  aasanlt,  unless 
they  believe  that  Deal  was  at  fftnlt  in  bring- 
ing on  tbe  dlfflcnlty.  (m  If  the  jury  believe 
the  evidence  In  this  case,  they  must  find  Uie 
defendant  not  guilty.  (11)  If  the  Jnry  be- 
lieve from  the  evidence  that  Hatcher  attack- 
ed Deal  at  the  time  of  the  dlfflcnlty,  and 
that  Deal  was  without  fault  In  bringing  on 
the  difficulty,  then  tbey  cannot  convict  tiie 
defendant  of  assault  to  murder,  although 
you  may  find  that  Deal  used  more  force  In 
repelling  the  difficulty  than  was  reaaonably 
necessary.  (12)  If  the  defendant  was  tree 
from  fault  in  bringing  on  the  difficulty,  thai 
he  was  under  no  duty  to  retreat,  unless  you 
believe  he  could  have  retreated  without  lit 
creasing  Ua  dangw,  or  wlfli  rmsonable  safe- 
ty. (18)  The  jury  are  not  antbmlzed  to  con- 
sider the  evidence  wltb  reference  to  Keahey 
and  Harman,  except  in  so  far  as  tt  may  tend 
to  explain  the  oondnet  of  Deal  at  and  prior 
to  the  dlfflcuHy." 

B.  D.  Crawford,  for  appelant  Kaaaey 
Wilson,  Atty.  Gen.,  for  tbe  Stated  i 
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SHARPS),  J.  Defendant  irat  tried  Mpa- 
ntdy  on  an  indictment  charging  him  and 
Keahey  and  Harman  jointly  with  an  asaanlt 
with  intent  to  mnrder  Hatcber.  EMdene* 
for  the  state  tended  to  show  that  the  three  so 
Indicted  approached  to  where  Hatcber  Btood, 
and  at  tbe  same  time  attacked  him  vlfli 
knlTea,  and  that  dtfeodant  cut  Hatetaer'a 
neck,  and  each  of  tbe  others  cat  his  clothes. 
For  the  defense  there  was  evidence  tending 
to  show  that  on  the  same  aftonoon,  but  be- 
fore the  partiea  met  In  the  cnttlns  affiray, 
Hatcber  had  cursed  d^ndant,  and  had  pnr^ 
sued  him  with  a  drawn  knife;  that  ahortly 
thereafter,  aa  defendant  waa  passing  Hatch- 
er, the  latter  caught  dtfendant  In  tbe  collar, 
and  knocked  btan  to  bis  knees,  and  that  then, 
while  Hateher  waa  on  him,  defendant  .drew 
his  knife,  and  cut  Hatcher. 

A  wltnesa  who  had  testified  tiiat  defend- 
ant KeahcQT,  and  Harman  fled  after  assanlt- 
Ing  Hatchor,  was,  against  defendant'a  ob- 
jection allowed  to  testify  that  one  of  them 
went  across  tbe  street  In  the  direction  of  a 
market  place.  If,  to  render  this  statement 
admissible  as  evidence,  it  was  necessary  to 
Identify  the  person  so  testified  about  as  be- 
ing the  defendant  sn<A  Identification  was 
fivaiished  by  evidence  subsequently  istio- 
doeed,  which  tended  to  sbow  defendant  was 
at  that  market  place  a  few  minutes  after 
the  cutting,  and  tha«  said  he  had  cut  Hatcb- 
er, and  hoped  he  had  killed  him. 

Defendant  asked  one  of  his  witneBses 
what  office  he  the  witness  held,  and  who 
made  the  arrest  An  objection  to  this  ques- 
tioD  was  properly  sustained.  The  matter 
inquired  of  was  immaterial. 

Xo  predicate  having  been  laid  for  impeach- 
ing Hatcher,  the  court  properly  refused  to 
allow  defendant  to  prove  what  statement 
waB  made  by  Hatcher,  after  tbe  difficulty,  as 
to  who  cut  liim.  The  proof.  If  made,  would 
have  been  of  hearaay. 

Section  1796  of  the  Code  gave  the  state  a 
right  to  examine  a  witness  for  defendant 
touching  his  conviction  for  crime.  The  fact 
that  the  witness  had  been  convicted  for  burn- 
ing a  ginbouse  went  to  his  credibility.  Code, 
I  1796. 

The  first  charge  given  at  the  state's  In* 
stance  was  plainly  correct 

Wtfat  the  court  charged  tbe  jury  orally  is 
not  shown  by  the  bill  of  exceptions,  and 
therefore  It  cannot  be  seen  that  there  was 
any  conflict  between  the  oral  charge  and  tbe 
charges  given  In:  writing.  In  the  absence  of 
an  affirmative  showing  that  there  was  such 
conflict  the  giving  of  charge  2  for  tbe  state 
cannot  be  deemed  erroneous.  Home  Protec- 
tion of  North  Ala.  v.  Whidden.  103  Ala.  203, 
IS  South.  667;  Davis  v.  State  (In  US.)  33 
South.  817. 

With  a  single  exception,  to  be  hereinafter 
noted,  the  charges  refused  to  tbe  defendant 
were  each  bad. 

Charge  4  had  an  undue  tendency  to  with- 
draw tbe  consldnatlon  at  tbe  jury  from  the 


whole  to  particular  parts  of  tbe  evidence  as 
going  to  tbe  creation  of  n  reasonable  doubt 

Charge  5  la  Involved  and  argumentative. 
Amoa  v.  Bute,  12S  Ala.  61,  26  South.  ti2i. 

The  only  evidence  of  an  attack  with  a 
knife  made  by  Hateher  had  relation  to  a 
time  preceding  the  difficulty  in  which  the 
defendant  cut  bim.  Charge  7  Improperly 
predicates  a  right  to  cnt  Hatcher  in  the  last 
dlfflcol^  on  account  of  what  had  occurred  In 
tbeflrst 

Charge  B  asserta  ttiat  *'Deal  was  without 
fault  In  bringing  on  the  difficulty,'*  and  so 
unwarrantably  pn^^osed  to  withdraw  from 
tbe  jury  the  question  of  whan  waa  the  fault 

Charge  9  la  argumentative  and  gives  un- 
due prominence  to  tbe  conduct  of  Hatch^ 
as  exhibited  previous  to  the  cutting. 

Charges  10  and  11  would  each  have  In- 
vaded the  jury's  province^ 

If,  aa  the  evidence  tends  to  abow,  there 
was,  aa  between  defendant  and  Keahey,  and 
Harman,  a  combination  of  purpose  and  ef- 
fort to  cnt  and  murder  Hatehar,  defendant 
la  responsible  for  the  acts  of  Keahey  and 
Harman  In  carrying  out  that  purpose,  as 
well  as  for  his  own  acte;  hence  tbe  limita- 
tion which  charge  18  purported  to  place  on 
the  effect  of  tiie  evidence  having  reforace 
to  Keahey  and  Harman  vaa  an  Impropw 
one; 

In  view  of  the  wl^iole  evidence,  and  espe- 
cially of  that  phase  of  It  favoztag  the  de- 
fense, the  driendant  was  entitled  to  have  the 
jury  instructed,  as  proposed  1^  charge  12, 
that  "If  the  defendant  was  free  from  fault  In 
bringing  on  the  difficulty,  then  be  was  under 
no  duty  to  retreat  unless  yon  believe  be 
could  have  retreated  without  Increasii^  his 
danger,  or  with  reasonable  aafety."  See  De 
Arman  v.  State,  71  Ala.  861;  Blah.  New 
Crlm.  Law,  1 876.  Tbe  refusal  of  this  charge 
was  error,  for  which  the  judgment  will  be  re- 
versed. 

Beveraed  and  remanded. 


(U6  Ala.  tn) 

GILULAND  et  al.  v.  R.  G.  DUNN  &  CO. 
(Supreme  Court  of  Alabama.    Feb.  28,  1903.) 

NOTES  —  CONSIDERATION  —  EVIDBNGB  —  WIT- 
NKSaSS  —  KXAMINATION  —  CROBS-BXAHI^A- 
TION—INSTRUCnONS-CONDDCT  OF  COUNSEL 
^ASSIGNUBNTS  OF  ERROR— WAITER. 

1.  Question  asked  witness  on  cross-examina- 
tion whether  he  had  givoa  like  testimony  on  a 
certain  issae  on  a  former  trial  was  iwoper. 

2.  Question  asked  witness,  "Did  yon,  on  the 
former  trial,  testify  to  any  alteration  in  this 
note?"  was  not  objectionable  for  assamtng  the 
fact  of  a  former  mal. 

3.  On  an  issue  whether  a  note  was  given  In 
consideration  of  a  promise  of  plaintiff's  aeent  to 
refrain  from  prosecntiog  a  party  criminaliT,  the 
agent  could  testify  that  he  had  no  aathority  to 
make  such  a  promise. 

4.  If,  in  view  of  the  evidence,  a  charge  given 
at  the  reqnest  of  one  of  the  parties,  aiu  which 
la  abstractly  correct  hu  a  tendency  to  mislead 
the  jnry,  the  other  party  should  request  a  prop- 
er charge.  ^  . 
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6.  Defendants  ooiild  not  complain  of  the  ac- 
tion of  plaintiff's  counsel  in  arguing  a  point 
of  law  to  tbe  jur^  instead  of  to  the  court,  and 
in  80  doing  making  an  incorrect  BBsertlon  aa 
to  the  law,  where  counsel  for  d^^dant  aifued 
the  same  matter  to  the  jarj. 

6.  Question  whether  the  evidence  anpporta  the 
Terdlct  as  to  amount  will  not  be  conBidered  for 
the  first  time  on  appeal. 

7.  AselgnmentB  of  error  not  notieed  la  appel- 
lant's brief  are  waived. 

Appeal  from  Olreiilt  Oonrt  Cliambem  Oonn- 
ty;  N.  D.  Denson,  Jvdge. 

Actum  on  a  note  b7  B.  O.  Dnnn  ft  Co. 
agidnst  C.  H.  OlllUand  and  ottien.  Judgment 
tot  plaintiff,  and  ^fendtnts  appeal.  Afflnn- 
ed. 

The  conrt,  at  plalntifTs  request,  charged 
the  Jury  that  "aatborlty  to  an  agent  to  collect 
a  debt  does  not  give  him  authority  to  promise 
to  do  an  unlawful  thing." 

Barnes  &  Duke,  for  appellants.  Graham  ft 
Stelner,  for  appellee. 

8HAEPE,  J.  One  of  tbe  Issues  In  this 
cause  being  wbettier  tbe  notes  sued  on  had 
been  altered  after  tbelr  execution,  and  one 
of  defendants  having  testified  there  bad  been 
such  alteration,  tbe  plalntUf  had  tbe  right  to 
have  blm  state  on  cross^xamtnation  whether, 
on  a  former  trial  of  the  same  cause,  he  gave 
like  testimony.  His  omission  on  tbe  first  trial 
to  assert  a  matter  so  vitally  affecting  hie 
liability  was  a  fact  relevant  to  tbe  credibility 
of  this  witness,  since  from  bis  silence  at 
that  time  there  Is  a  possible  Inference  that 
up  to  the  time  of  that  trial  at  least  there 
had  been  no  such  alteration.  Tbe  inquiry  ad- 
dressed to  the  witness  was,  "Did  you,  on  the 
former  trial,  testify  to  any  alteration  in  this 
note?"  and,  because  there  bad  been  adduced 
no  evidence  of  a  former  trial.  It  may  t>e  that 
tbe  question  involved  a  technical  violation 
of  tbe  rule  which  forbids  the  framing  of  a 
question  so  as  to  assume  tbe  existence  of 
facts  of  which  there  is  no  evidence.  It  Is  tbe 
danger  of  misleading  the  Jury  and  tbe  wit- 
ness as  to  facts  which  might  affect  the  case 
that  this  rule  seeks  to  obviate.  Here  tbe 
fact  assumed  by  the  question,  viz.,  that  tbere 
bad  been  a  former  trial  of  tbe  case,  was  a 
mere  Incident  of  tbe  main  fact  Inquired 
about,  and  of  Itself  was  Incapable  of  mislead- 
ing either  witness  or  Jury  to  tbe  prejudice  of 
defendant 

Another  issue  tried  was  whether  tbe  notes 
were  given  in  consideration  of  a  promise 
made  through  plalntifTs  agent  Hare  to  re- 
tnln  from  prosecuting  W.  H.  Gilliland  crim- 
inally. If  Hare's  agency  did  not  extend  to 
making  such  promise  In  behalf  of  plaintiff,  his 
lack  ot  authority  in  that  regard  la  a  circum- 
stance tending  to  corroborate  his  testimony  in 
denial  of  such  promise.  For  tbe  purpose  of 
such  corroboration  it  was  proper  to  allow  Hare 
to  testify  be  bad  no  antbortty  from  plaintiff 
to  make  tbe  promise.  In  Williamson  v.  Ty- 
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son,  lOB  Ala.  644,  17  South.  330,  It  was  held 
that  one  who  seeks  to  avail  himself  of  a  con- 
tract made  by  another  aa  his  agent  Is  bound 
by  tbe  representations  made  and  methods 
employed  by  the  agent  to  effect  that  contract. 
The  charge  givra  at.  plaintiff's  request  was 
not  opposed  to  that  principle,  but  it  asserts 
another  principle  which  Is  abstractly  correct 
If,  In  view  of  the  evidence  in  this  case,  It  bad 
a  tendency  to  mislead  the  Jury,  that  tmdency 
could  have  been  corrected  by  a  charge  wblcb 
tbe  defendants  were  privileged  to,  but  did 
not,  request  Tbe  giving  of  the  charge  In- 
volved no  OTor. 

Though  plaintiff's  counsel,  ta  breach  of  pro- 
priety, addressed  an  argument  as  to  the  law 
of  tbe  case  to  the  Jury,  bistead  of  to  tbe 
coort,  and  bi  so  dfring  made  what  may  have 
been  an  erroneous  assertion  as  to  the  law, 
the  defendants  are  not  In  position  to  com- 
plain ct  tbe  court's  action  in  permltth^  tbat 
ailment,  because,  as  tbe  bill  of  ezeeptlens 
shows,  "tbe  counsel  ,for  the  defendants  had 
ai^ed  this  same  matter  to  the  Jury." 

In  the  trial  court  no  question  appears  to 
have  been  made  as  to  whether  the  evidence 
supported  the  verdict  as  to  amount,  and,  pre- 
sented for  tbe  first  time  here  without  excep- 
tion on  ruling  of  that  court  that  is  nfftka 
matter  for  review  or  for  reversal  of  tbe  Judg- 
ment McKenzle  v.  McColl,  S  Ala.  516; 
Moore  v.  Bradford,  Id.  SCO;  Drake  v.  Johns- 
ton, 50  Ala.  1;  Rltch  v.  Thornton,  66  Ala. 
309. 

Asslgnmente  of  error  relating  to  Judgments 
on  the  pleadings,  not  having  been  noticed  In 
BppellantB'  brief,  are  considered  as  waived. 

Judgment  affirmed. 

DOWDELL,  J.,  not  ■tttIn|^ 


Citt  J 
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(Snpreme  Court  of  Alabama.   Feb.  28,  190S.) 

MORTOAOBB-PATHBNT^WRITTBH  ACKNOWI^ 
^aifSNT— PAROL  CONTRADICTION— WIT- 
NBSSBS  —  BIAS  —  INSTRUCTIONS  —  RBTUSAL 
—JOINT  EXCEPTION. 

1.  In  an  action  for  the  wrongful  takhig  of 
personalty  defendant  Jnatified  under  a  mort- 
gage upon  which  he  claimed  there  was  an 
amount  still  due.  It  appeared  that  on  tiie  day 
after  the  taking  the  parties  had  an  accounting, 
and  the  mortgage  was  surrendered  to  plaintiff, 
with  an  indorsement  that  it  was  "paid  In  full 
as  shown  by  the  receipts,"  the  dates  and 
amounts  of  which  were  stated.  Held,  that  it 
was  competent  on  crosa-examhiation  of  plaintiff 
to  ask  him  if  he  had  paid  the  interest  on  tiie 
mortgage  debt,  and  to  show  that  plaintiff  was 
not  entitied  to  one  of  the  credits  evidenced  by  a 
receipt  and  by  tbe  Indorsement  and  that  by 
mistake  the  Item  of  Interest  had  not  been  con- 
sidered in  the  accounting. 

2.  Under  the  express  provisions  of  Oode  1886, 
S8  1850,  1860.  plaintiff  should,  on  motion  of  de- 
fendant, have  been  required  to  produce  the  re- 
ceipts if  he  bad  them  in  court  and  was  snhjeet 
to  nonsnit  for  failure  to  do  SO. 

3.  That  defendant  bad  sued  plaintiff  on  a 
note  was  ImmateriaL 

4.  On  cross-examination  of  plalntilTa  witness 
defendant  was  entitled  to  ask  nlm 
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ansrr  about  belos  med  br  defendaDt,  as  tend- 
lag  to  show  bias  or  i^artiality. 

5.  A  noDi  Xpert  iritoess  maj  testify  that  a 
mnle  Is  blind. 

6.  A  motion  to  exclude  a  statement  part  of 
which  is  competent  does  not  raise  the  question 
of  the  admissibility  of  a  specific  part  of  the 
statement  as  to  which  the  witness  was  alleged 
to  be  incompetoit  to  testify. 

7.  Upon  an  issne  as  to  whether  a  mortgage 
had  been  paid,  entries  on  books  of  the  mortga- 
gee showing  amounts  paid  on  the  mortgage  oy 
the  mortgagor  were  inadmissible  in  the  araence 
of  any  showing  that  they  were  ever  assented  to 
as  correct  by  the  mortgagor,  or  that  at  or  abont 
the  time  they  were  made  witness  knew  them  to 
be  correcL 

&  Where  the  bill  of  exceptions  recited  that 
defendant  reqnested  the  court  to  give  the  fol- 
lowing charges,  numbered  from  one  to  nine, 
all  of  which  charges  the  court  refused,  and  de- 
fendant sevumlly  and  separately  excepted,  it  did 
not  appear  that  the  court  was  requested  to  give 
separately  each  of  the  charges,  but  the  excep- 
tion was  to  a  refusal  to  give  all  of  them  as  a 
wbole,  and  hence  nnarailmg,  unless  all  should 
have  been  given. 

9.  Where,  upon  an  issue  as  to  whether  a 
morteage  had  been  paid,  oTldence  as  to  ioterest 
on  the  mortgage  debt  was  excluded,  a  charge 
that  the  mortgage  carried  with  it  intarsat  from 
Iti  data,  and  that  the  debt  waa  not  jwld  tmtU 
the  interest  due  waa  paid,  was  objectionable  ai 
abstract 

Appeal  from  Cltf  Court  of  Beesemer;  B. 
C  Jones,  Judge. 

Action  by  T,  B.  Cnmdiigham  agaliut  J.  W. 
Barden  to  recover  damages  for  the  wrongful 
taking  of  one  mnle,  one  wagon,  and  a  aet  of 
hameas.  The  defendant  pleaded  the  gen- 
«nl  laaue,  and  also  a  special  plea  Justifying 
the  taking  under  a  mortgage  he  held  upon 
the  property,  on  which  defendant  claimed 
there  was  a  balance  doe  when  the  property 
waa  taken.  Ghaige  ^  refecred  to  In  the 
ajfinloa,  waa  as  follows:  '*t  diarge  you,  gen- 
tlemen of  the  Jury,  that  the  mortgage  car- 
rlea  with  It  from  the  law  date  of  the  note  the 
Interegt  <ji  8  per  cent  per  annmn.  and  you 
most  be  satlafled  from  the  eridom  that 
piBitit«ff  had  paid  the  face  of  flie  note  and 
Interest  then  due,  before  It  could  be  claimed 
as  paid."  From  a  Judgment  tor  plaintiff, 
defendant  appeals.  Beveraed. 

Plnkney  Scott,  for  appellant  Bates  ft 
Smith,  for  appellee. 

TT80N,  J.  One  of  the  material  Issuea  pre- 
sented by  the  pleading  was  whether  there 
waa  anything  due  upon  the  mortgage  ex- 
ecuted by  plaintiff  to  defendant,  and  nnder 
which  the  defendant  undertook  to  Justify 
his  taking  of  the  property.  Street  r.  Sin- 
clair, 71  Ala.  110.  On  this  Isaae  there  was 
conflict  in  the  evidence.  The  evidence  In 
behalf  of  plalnttlf  tended  to  show  that  he 
had  oveipald  the  mortgage  debt  before  the 
alleged  trespass  was  committed,  while  that 
offered  In  behalf  of  defendant  tended  to  show 
that  he  bad  not,  and  that  tliere  waa  some- 
thing due  upon  the  mortgage.  It  was  without 
dispute  that  on  the  next  day  after  the  tok- 
Ing  of  the  property  by  defendant  the  plain- 
tiff went  to  the  place  of  business  of  defend- 
ant, and,  after  an  accounting,  the  mortgage 


waa  surrendered  to  the  plahitlfl  atta  having 
bad  Indorsed  on  It  the  foUowlng  words.  "^Id 
In  full,  as  shown  by  receipts  produced,"  and 
also  the  dates  and  amounts  of  the  receipts. 
This  hidiHrsement.  and  the  teetfipts  mentioned 
In  it,  were  not  condnslTe  upon  defendant  hat 
were  clearly  open  to  exidanattoo.  modifica- 
tion, or  otmtradlctlan  by  parol  evidence.  1 
Brick.  Dig.  860,  ||  809-10;  Oravlee  t.  Lamp- 
kin.  120  Ala.  210^  ai  South.  756.  It  was. 
therefore,  clearly  competent  tor  the  def entont 
on  croaa-ezaminatlon  of  plaintiff  to  ask  him 
If  he  had  paid  the  Interest  on  the  mortgage 
debt  Upon  the  same  principle  he  had  the 
right  to  show  1^  the  witness  Scott  that  plain- 
tiff waa  not  entitled  to  one  of  Uw  credits 
claimed  by  him,  although  It  was  Indtnsed 
upon  the  mortgage  and  evidenced  by  a  re- 
celiit  Nor  did  the  accounting  resulting  in 
the  Indorsement  above  quoted,  being  placed 
upon  the  mortgage  and  a  surrender  of  that 
paper  to  plaintiff,  preclude  the  defendant 
from  showing  that  there  waa  a  mistake  In 
allowing  the  credits  claimed  by  the  plaintiff, 
or  from  showing  that  the  Item  of  Interest 
which  he  was  oitttled  to  upon  the  mortgage 
debt  was.  by  mlatake,  not  taken  Into  con- 
sideration In  the  accounting.  The  transac- 
tion Involved  no  more  than  a  statement  of 
the  account  between  the  parties  and  the 
atrUclng  of  a  balance,  to  which  both  agreed. 
Aa  to  what  that  balance  was,  and  whether 
tn  favor  of  the  plalntlfl  or  defendant,  the  evi- 
dence was  in  conflict;  the  plalntUTs  evi- 
dence tending  to  show  that  it  was  In  Mb 
favor,  while  that  adduced  In  behalf  of  de- 
fendant that  it  was  In  bis.  If  it  had  been 
shown  without  dispnte  that  the  balance 
struck  waa  in  plalutUTs  favor,  we  apprehend 
that  this  fact  would  not  be  entitled  to  any 
greater  probative  force  than  It  would  be  bad 
the  action  been  brought  by  plaintiff  against 
defendant  to  recover  a  balance  dtie  to  him 
ui>on  a  stated  account  And,  bad  such  been 
the  action,  the  balance  shown  would  have 
been  only  prima  facie  correct  subject  to  Im- 
peachment or  falBlflcation  in  whole  or  In 
part  Ware  v.  Manning,  86  Ala.  238.  5  South. 
682;  Bice  v.  Schloss.  90  Ala.  416.  7  South. 
802;  Sloan  v.  Oulce.  77  Ala.  884.  U  plain- 
tiff had  the  receipts  in  court  he  should  have 
been  required  to  produce  them  on  motion  of 
defendant;  and,  failing,  should  have  been 
nonsuited.    Sections  1859  and  1860,  Code  896. 

The  action  of  the  court  in  refusing  to  per- 
mit defendant  on  crose-examination  of  plain- 
tiff, to  show  that  be  (defendant)  had  sued 
him  (plaintiff)  upon  the  guano  note,  was 
proper.  That  fact  was  Immaterial,  and 
would  have  shed  no  light  upon  the  iasuea  In- 
volved. However,  the  defendant  on  cross- 
examination  of  Norris,  should  have  been  al- 
lowed to  ask  him  "if  be  was  not  pretty  hot 
about  being  sued"  by  defendant  as  tending 
to  show  hla  bias  or  partiality.  Drum  r.  Hat^ 
riaon,  83  Ala.  884,  8  South.  715. 


We  are  clearly  of  the  opinion  that  it  does 
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pert  In  order  to  testify  that  a  mule  ia  blind. 
Whether  a  witness,  expert  or  nonexpert,  can 
testify  that  the  blindness  was  caused  by  a 
lick  In  the  eye,  we  need  not  decide.  That 
question  la  not  raised,  since  the  motion  to 
exclude  the  statement  of  the  witness,  a  part 
of  which  was  competent,  did  not  point  out 
the  supposed  objectionable  statement  Davis 
T.  The  State,  131  Ala.  10,  31  South.  069;  Bay 
V.  The  State,  126  Ala.  9,  28  Sontb.  634.  and 
cases  there  cited. 

The  evidence  failing  to  disclose  that  the 
entries  on  the  books  of  defendant  showing 
the  amounts  paid  by  plaintiff  on  the  mortgage 
debt  were  ever  assented  to  by  plaintiff  as  be- 
ing correct,  or  that  the  witness,  at  or  about 
the  time  the  notices  were  made,  knew  their 
contents,  and  knew  them  to  be  correct,  the 
exclusion  of  the  entries  from  evidence  was 
proper,  but  not  upon  the  ground  urged  In  the 
objection.  Boiling  t.  Fannin,  97  Ala.  619, 
621,  12  South.  59. 

The  bill  of  exceptions  recites  that:  **After 
all  the  testimony  was  In,  the  defendant  then 
asked  and  requested  the  court  to  give  to  the 
Jury  the  following  written  charges,  numbering 
consecutively  from  one  to  nine.  AH  of  said 
charges  the  court  refused  to  give,  and  which 
the  defendant  there  and  then  In  open  court 
severally  and  separately  excepted."  We  feel 
constrained  to  hold  that  this  does  not  show 
that  the  court  was  requested  to  give  sepa- 
rately each  of  the  charges,  but  that  It  was  a 
request  to  give  all  of  them  as  an  entirety, 
and  that  the  court  refused  them  as  a  whole, 
and  not  each  one  separately;  and  therefore 
the  exception  reserved  to  the  action  of  the 
court  was  general,  and  la  unavailing,  unless 
all  of  the  charges  should  have  been  given. 
McGehee  v.  The  State,  52  Ala.  224;  Smith  v. 
The  State,  130  Ala.  95,  30  South.  432;  Alston 
V.  The  State,  100  Ala.  51,  64,  20  South.  81; 
MUUken  v.  Maund,  110  Ala.  332,  20  South. 
810.  Pretermitting  any  reference  to  the 
merits  of  all  the  chaises  except  the  one  num- 
bered 9,  it  la  entirely  clear  that  it  was  prop- 
erly refused  on  account  of  being  abstract,  the 
evidence  as  to  interest  on  the  mortgage  debt 
having  been  excluded. 

For  the  errors  pointed  out,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

(136  Ala.  681) 

BFTHKA  et  al.  T.  BETHEA  et  aL 

(Supreme  Court  of  Alabama.    Feb.  28,  1903.) 

PARTITION— SALES—VACATION— INADEQUACY 
OP  PRICE— ERRORS  IN  DESCRIPTION. 

1.  Where  land  was  sold  In  partition,  after  un- 
usual advertisement,  In  the  presence  of  a  large 
crowd,  containing  persons  of  ample  means,  sev- 
en or  eieht  of  wnom  took  part  in  the  bidding, 
for  f9,500,  an  application  to  set  such  sale  aside 
on  an  upset  bid  of  an  advance  of  $.500,  and  on 
evidence  of  real  estate  agents  that  the  value  of 
the  property  ranged  from  |11,000  to  116.660, 
was  properly  demed. 

2.  Where,  at  a  sale  in  partition,  persons  In- 
terested in  the  sale  stated  that  a  part  of  the 
land  not  covered  by  the  description  would  pass 
by  the  sale,  and  the  purchaser  made  no  ohjefr 


tion  that  the  description  did  not  cover  all  the 
property,  an  application  by  an  adult  party.  In- 
terested In  the  sale,  to  set  it  aside  by  reason  of 
a  mistake  in  such  description,  will  be  denied. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Bill  by  Kate  Bethea  and  others  against 
Theodore  Bethea  and  others  for  partition. 
From  an  order  denying  an  application  to  set 
aside  a  sale  of  the  property,  Theodore  Bethea 
and  another  appeal.  AMrmed. 

At  the  sale  the  property  was  purchased  by 
one  of  the  defendants  to  the  bill  (Henry 
Bethea)  for  $9,500.  Mamie  and  Theodore 
Bethea,  parties  to  the  suit,  filed  objections  to 
the  conflrmatlon  of  the  sale  on  the  grounds 
(1)  that  the  property  sold  at  a  price  greatly 
diBproportloned  to  its  real  value;  (2)  that  at 
a  resale  largely  more  than  $9,500  would  be 
bid  for  the  property  by  a  solvent  purchaser; 
(3)  that  a  portion  of  the  property  in  which 
the  parties  were  Interested  was  not  included 
In  the  decree  of  sale.  Fourteen  witnesses 
were  examined  in  support  of  these  objec- 
tions, who  valued  the  property  at  various 
sums,  ranging  from  $11,000  to  $16,650.  Ten 
of  these  witnesses  were  real  estate  agents  In 
the  city  of  Montgomery.  The  evidence  show- 
ed that  a  guaranty  had  been  filed  by  a  sol- 
vent person  that  the  property  would  bring 
at  resale  at  least  $10,000,  and  that  she  had 
histructed  her  agent  to  bid  that  much  at  the 
sale. 

Watts,  Troy  A  Coffey,  for  appellanta  Bl- 
more  ft  Elmore,  for  appellees. 

DOWDBLL,  J.  We  approve  the  reasoning 
and  concur  In  the  conclusions  of  the  learned 
judge  who  tried  this  case.  We  are  sattsfied 
to  adopt  as  the  opinion  of  this  court  the 
opinion  accompanying  the  decree,  and  copied 
Into  the  transcript,  and  which  is  as  follows: 
"The  sale  is  shown  to  have  been  fairly  made, 
after  unusual  advertisement,  and  In  the  pres- 
ence of  a  large  crowd,  and  some  of  whom 
were  men  of  ample  means,  and  seven  or 
eight  of  whom  took  part  In  the  bidding.  The 
property  was  offered  In  lots,  and  then  as  a 
whole.  As  a  whole,  it  brought  $9,50a  Per- 
sons who  desired  to  buy  would  pay  no  more. 
In  the  face  of  such  a  showing,  the  opinion  of 
real  estate  dealers  cannot  be  taken  for  much. 
The  minors  interested  in  the  property  ask 
for  a  confirmation.  Adult  parties  oppose 
cnnfirmatlen  on  two  grounds  (mere  opinion 
as  to  value  having  been  eliminated):  (1)  An 
advance  offer  of  $500;  (2)  a  mistake  In  the 
description  of  the  property.  The  advance 
offer  is  not  enough.  If  sales  were  to  be  set 
aside  on  such  considerations,  confidence  in 
them  wodld  be  diminished,  bidders  would  be 
discouraged,  and  amounts  realized  diminish- 
ed. Oraffam  v.  Burgess,  117  U.  B.  180,  6 
Sup.  Ct.  686,  29  L.  Ed.  830;  Parker  v.  Bluff- 
ton,  108  Ala.  140,  18  South.  038;  Olennon  v. 
Mlltentght,  86  Ala.  455,  5  Sontb.  772.  The 
property  was  wld  according  to^e  fleacdp- 
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tloD  furnlsbed  by  the  mnnlmraita  ut  tltlew 
The  parUa  complaMng  of  tbe  sale,  being 
ml  JnriSf  stood  bj.  Tbey  made  no  sngges- 
tlou  at  a  fact  known  to  tbem  until  the  sale 
bad  berai  elaborately  advertised  and  made. 
And  a  portion  of  the  testiniony  tends  to 
show  that  at  the  sale  one  of  the  parties  ask* 
ing  to  have  it  set  otide  made  a  statement 
that  the  part  not  covered  by  the  description 
would  pass  by  fbe  sale  then  made.  This 
party  denies  that  be  made  any  such  state- 
ment and  his  dmlal  Is  accepted  as  true. 
Bnt  there  can  be  no  donbt  that  snch  state- 
ment was  made  by  other  persons  Interested 
In  the  sale.  There  was  no  dMuurrer  to  such 
statement,  and  It  most  be  presumed  that  It 
was  acted  on  by  persons  In  attendance  as 
possible  Udders.  This  leaves  the  complain- 
ing  parties  In  the  attitude  of  specnlatlnK  on 
the  possible  resnlte  of  a  mistake  which  was 
known  to  them.  This  cannot  be  allowed. 
The  parchaser  Is  satisfied  with  hla  title*  and 
the  court  must  be.** 
The  decree  will  be  aflBrmed. 


aS6  Aim.  m) 

POFB  V.  OLENS  FALLS  INS.  00. 

(Supreme  Court  of  Alabama.    Feb.  28.  1003.) 

FIRB  INSURANCH  —  INSURABLB  INTBRHST  — 
AOBNT-CONDITION  OF  INSURBR'8  TITLED- 
DUTT  TOASCERT.UN-^&FFIRMATIVB  CHARQB 
— HARMLKSS  BRROR. 

1.  The  agent  taking  an  application  for  a  fire 
policy  is  not  required  to  ascertain  the  exact 
nature  of  insured'a  title,  and  the  company  ia 
not  precluded  from  setting  up  proTialons  In  the 
policy  declaring  it  to  be  void  If  Insured's  In- 
terest be  other  than  unconditional  and  sole  own- 
ership, etc,  merdy  because  he  did  not  look  into 
the  title. 

2.  If  the  only  effect  of  a  rejoinder  to  a  repli- 
cation ia  to  raise  an  issue  already  made,  no  harm 
can  result  to  plaintifE  by  the  overruling  of  a 
demurrer  to  it 

3.  In  a  suit  on  a  fire  policy,  the  plea  set  np 
breaches  of  provisions  in  the  policy  making  it 
void  if  Insured's  interest  was  other  thsn  un- 
f!onditional  and  sole  ownership.  The  rmlica- 
tion  set  op  that  the  agent  was  ftUly  advised 
of  plaiotiirs  interest,  etc.  The  only  evidence 
In  support  of  this  allegation  was  plaintiff's  own 
testimony  that  she  informed  the  agent  that  a 
third  party  had  a  mortgage  on  the  property. 
The  mortgage  had  in  fact  been  foreclosed,  and 
defendant  was  merely  tenant  of  the  third  par- 
ty. Beld  that,  the  repUcation  not  b^g  support- 
ed by  proof,  uie  affirmative  charge  for  defend' 
ant  was  properly  given. 

4.  A  mortgage  bad  been  foreclosed,  and  the 
period  for  redemption  had  expired;  but  the  sec- 
retary of  the  mortgagee,  a  corporation,  had  ex- 
pressed a  willingnesB  to  accept  the  debt  doe. 
notwithstanding.  Held,  that  the  mortgagor  had 
no  insurable  interest  in  the  property. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Osceola  Kyle,  Judge. 

Action  by  Lucy  D.  Pope  against  the  Glens 
Falls  Insurance  Company.  The  lower  court 
gave  the  general  affirmative  charge  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

This  was  an  action  on  a  fire  lusurance  poI- 
ley  In  Code  form.  Pleas  6  and  7  set  np,  re- 
spectively, breaches  of  the  conditions  of  the 
policy  declaring  same  void  **lf  the  Interest 


of  the  Insured  be  other  than  unconditional 
and  sole  ownership,"  and  *1f  the  subject 
of  Inscrance  be  a  building  on  ground  not 
owned  by  the  Insured  tn  fee  edmple."  Repli- 
cations 2  and  4  to  these  pleas  set  up  that 
the  agent  of  defendant  who  Issued  the  polI<^ 
knew  and  was  fully  advised  by  plalntifF  of 
the  true  character,,  nature,  and  condition  of 
her  possesion,  tltl^  and  ownership  of  said 
property,  and  with  such  knowledge  Issued 
the  policy.  Demurrers  to  these  replications 
were  overruled.  Replication  6  to  pleas  6  and 
7  set  np  that  the  policy  was  Issued  by  one 
Jos^h  E.  Cooper,  who  was  the  agent  of  de- 
fendant, and  at  the  time  of  the  Issuance  of 
the  policy  he  knew  or  ought  to  bave  known 
full  well  the  true  condition,  character,  and 
nature  of  plaintiff's  title  and  ownership  of 
said  property,  and  that  plaintiff  made  no 
formal  application  for  the  Issuance  of  said 
policy,  but  the  same  was  issued  by  said 
agent  on  his  own  knowledge  and  Informa- 
tion. Demurrers  to  this  replication  were  sus- 
tained. Defendant  set  up  by  way  of  re- 
joinder to  replications  2  and  4  that  plaintiff's  , 
Intnest  when  the  policy  was  Issued  was  the 
statutory  right  to  redeem  from  a  foreclosure 
sale  under  a  deed  of  trust,  which  rl^t  of 
redemption  had  expired,  without  being  exer- 
cised, before  the  fire.  A  demurrer  to  this 
rejoinder  on  the  ground  that  It  simply  set 
up  a  want  of  Insurable  Interest,  which  Issue 
had  already  been  raised  on  the  third  amend- 
ed plea  and  other  pleadings,  was  overruled. 
Plaintiff  then,  by  way  of  surrejoinder,  set 
up  that  her  rigfit  of  redemption  had  been  ex- 
tended by  the  Southern  Building  &  Loan 
Association,  the  cestui  que  trust  in  the  deed 
of  trust  and  the  purchaser  at  the  foreclosure 
sale,  and  ttiat  she  did  bave  an  Insurable  in- 
terest In  the  property  at  the  time  of  the  fire 
and  when  the  policy  was  Issued.  On  this 
surrejoinder  defendant  took  Issue.  The 
proof  showed,  without  conflict,  that  at  the 
time  the  policy  Was  Issued  there  was  on  the 
property  a  deed  of  trust  to  Joseph  Martin 
for  the  benefit  of  the  Southern  Building  & 
Loan  Association,  which  had  been  foreclosed, 
and  the  property  twught  in  by  the  cestui  que 
trust,  to  whom  the  trustee  had  made  a 
deed.  The  statutory  right  of  redemption  had 
not  expired  when  the  policy  was  Issued.  It 
had  expired  when  the  property  was  burned. 
Plaintiff  testified  to  agreements  between  her 
and  the  Southern  Building  &  Loan  Associa- 
tion extending  the  time  for  redemption.  The 
plaintiff  testified  that  she  did  not  apply  to 
Mr.  Cooper,  the  agent,  for  Insurance  on  the 
house;  that  she  applied  to  him  for  Insurance 
on  her  furniture;  that  he  asked  her  If  the 
house  was  hers,  and  she  told  him  yes,  but 
the  Southern  Building  &  I^an  Association 
had  a  mortgage  on  It;  that  Cooper  told  her 
that  It  made  no  difference,  and  that  he  could 
Insure  It,  which  he  did,  and  she  accepted  It, 
without  making  any  formal  written  applica- 
tion; that  at  the  time  she  did  not  know 
herself  that  the  mwtgage  hadHwen  fore- 
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closed.  Tlie  ngent,  Cooper,  denied  that  she 
told  him  there  wns  a  mortgage  on  the  prop- 
erty, or  that  he  had  any  information  what- 
ereron  the  anbject 

S.  8.  Pleasants,  for  aM»ellant  Cooper  St 
Foster  and  B.  W.  Walker,  for  appdlee. 

DOWDELL,  J.  This  Is  an  action  on  a  fire 
Insurance  poUcy,  and  the  complaint  is  In 
Code  form.  The  snbseqaent  pleadings  con- 
Bisted  of  pleas,  replications  thereto,  rejoin- 
ders, and  surrejoinders,  with  the  usual  ac- 
companiment of  demurrers  at  the  different 
stages  of  the  pleadings.  The  assignments 
on  the  rnllngs  of  the  court  are  numerous,  but 
only  the  assignments  relating  to  the  rulings 
on  demurrer  to  replication  nambered  6,  and 
demurrer  to  rejoinder  nambered  S,  and  to  the 
giving  of  the  affirmative  chaise  at  the  re- 
quest of  the  defendant,  are  indsted  on  in 
argument  To  the  questions  raised  by  these 
assignments  of  error,  we  confine  our  con- 
sideration and  discussion. 

It  is  conceded  that  there  can  be  no  recov- 
ery by  the  plaintiff  if  she  had  no  Insurable 
interest  in  the  property  destroyed  at  the  time 
of  the  loss,  and  this,  as  a  legal  proposition, 
seems  to  be  well  settled.  Loventhal  v.  Home 
Ins.  Co.,  112  Ala.  117,  20  South.  419,  83  L. 
R.  A.  258,  67  Am.  St  Bep.  17.  This  defense 
was  set  up  by  amended  plea  No.  S,  and  Issoe 
was  taken  on  this  plea.  The  ruling  on  the 
former  appeal  in  this  case  (Pope  v.  Olens 
Falls  Ins.  Oa,  80  South.  496)  was  to  the  ef- 
fect that  the  breach  of  the  condittons  plead- 
ed in  pleas  numbered  6  and  7  would  defeat 
a  recovery,  unless  the  agent  who  issued  the 
policy  was  Informed  of  the  truth  as  to  the 
title  at  tlie  time  the  policy  was  issued.  Up- 
on the  second  trial  the  plaintiff  sought  to 
meet  the  defenses  set  up  In  these  pleas  by 
averments  in  replication  5  that  the  defend- 
ant's agent  "ought  to  have  known  full  well 
the  true  condition,  character  and  nature  of 
plaintiff's  title  and  ownership  of  said  prop- 
erty," etc.,  without  averring  any  duty  on 
him  to  obtain  such  knowledge;  and,  in  the 
absence  of  averment  showing  a  duty  resting 
upon  the  agent  to  the  Insured,  we  know  of 
no  law  makiqg  It  incumbent  on  the  agent  to 
make  voluntary  search  of  the  fitle,  when  its 
conditloQ  Is  not  In  any  way  called  to  his  at- 
tention. The  doctrine  of  implied  knowledge 
from  mere  notice  of  facts  which,  if  diligent- 
ly Inquired  Into  and  prosecuted,  would  lead 
to  knowledge.  Is  without  application  in  a  case 
like  the  one  before  us.  ■ 

Rejoinder  No.  3  to  replications  2  and  4  set 
up  that  plaintiff's  interest  when  the  policy 
was  issued  was  the  statutory  right  to  re- 
deem from  a  foreclosure  sale  under  a  deed 
of  trust  which  statutory  right  had  expired 
before  the  loss  by  fire  occurred.  The  only  In- 
sistence is  that  the  rejoinder  set  up  mat- 
ter already  raised  by  other  Imum  made  in 


the  case,  and  for  that  reason  ought  to  have 
been  stricken.  If  its  only  effect  was  to  make 
an  issue  already  made,  no  Injury  could  possi- 
bly result  to  the  plaintiff  in  overruling  the 
demurrer.  If  error.  It  was  error  without  in- 
jury, and  would  tbvefore  fomlah  no  ground 
for  reversal. 

The  issues  made  up  were  framed  on  first 
second,  and  third  pleas,  replications  2  and 
4  to  pleas  6  and  7,  r^oinder  No.  3  to  replica- 
tions 2  and  4,  and  surrejoinders.  The  ro- 
plies  to  pleas  6  and  7  were  by  way  of  con- 
fession and  avoidance.  The  breach  of  con- 
ditions as  alleged  In  these  was  not  denied, 
but  to  avoid  the  legal  effect  of  such  breach, 
new  matter  was  set  up  in  the  replication  to 
the  effect  "ttiat  the  agent  was  fully  advised 
of  plaintiff's  Interest  In  said  property,  etc.. 
and  knew  the  nature,  kind,  and  character 
of  plaintiff's  possession,  ownership,  and  in- 
tereet  In  the  same,  and  with  such  knowledge, 
and  knowing  of  the  true  state  of  bee  title, 
issued  said  policy  to  plaintiff,"  etc.  The 
only  evidence  offered  in  support  of  this  alle- 
gation was  the  testimony  of  plaintiff,  and 
her  statement  was  that  she  Informed  the 
agent  that  the  Southern  Building  &  Loan 
Association  had  a  mortgage  on  the  property, 
when,  as  a  matter  of  fact  at  the  time  of 
her  statement  the  mortgage  had  already 
been  foreclosed,  and  the  building  and  loan 
association  was  the  ownw  of  the  property, 
and  the  plaintiff  was  merely  its  tenant 
The  allegations  were  wholly  unsupported 
by  the  proof.  The  averments  of  the  pleas 
being  confessed,  and  the  matter  pleaded  In 
avoidance  not  being  supported  by  any  proof, 
the  affirmative  charge  requested  by  the  de- 
fendant was  properly  given.  Under  the 
evidence  the  plaintiff  had  no  insurable  Inter- 
est in  the  property  at  the  time  of  the  fire, 
and  for  this  reason  the  afflrmative  charge 
was  properly  given  for  defendant  as  re- 
quested. All  that  can  be  made  of  the  evi- 
dence In  regard  to  the  insurable  Interest 
claimed  by  the  plaintiff  la  that  the  secre- 
tary of  the  building  and  loan  association 
expressed  a  willingness  to  accept  the  debt 
due,  notwithstanding  the  time  for  redemp- 
tion had  expired.  This  was  no  contract  that 
the  plaintiff  could  have  enforced  at  law  or 
In  equity  against  the  association.  It  was 
without  consideration  and  rested  In  parol. 
It  was  void  under  the  statute  of  frauds.  A 
person  can  have  no  Insurable  interest  where 
his  only  right  arises  under  a  contract  which 
Is  void  or  unenforceable  either  at  law  or  in 
equity.  2  Joyce  on  Ins.  892.  See  Essex 
Savings  Bank  v.  Merlden  Ins.  Co.  (C!onn.)  17 
Atl.  930,  IS  Atl.  324,  4  L.  R.  A.  769. 

In  what  we  have  said  above,  we  are  not 
to  be  understood  as  Intimating  that  a  statu- 
tory right  of  redemption  would  constitute 
an  Insurable  Interest  This  question  is  not 
Involved,  and  we  therefore  do  not  decide  It 

Afflnned* 
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THOMFSON  v.  NEW  SOUTH  COAL  00. 
et  al. 

(Snpreme  Ooort  of  Alabama.   Fab.  28.  1903.) 

ORAl^  LAND  CONTBACTS-8TATUTB  OF  FRAUDS 
—  StTKFICIBNCT  OP  mBHORANDUlC  —  FART 
PATUENT  OF  PURCHA8K  PBICB-BSTOPPBL. 

1.  When  a  contract  tor  the  sale  of  land  is 
shown  the  blU  for  a  spedfic  performance 
thereof  to  be  obnoxioas  to  the  statute  of  frands, 
the  more  appropriate  mode  of  taking  advantage 
of  this  is  by  demnrrer. 

2.  Coder  Code  1896.  f  2152,  proriang  that 
a  central  for  the  sals  <ft  land,  required  to  be 
in  writing,  most  be  signed  by  the  party  to  be 
diazved,  or  his  agent  lawfully  authorized  In 
writuig,  a  contract  made  by  an  agent  without 
authority  In  writing  from  ms  prinapal  Is  void. 

8.  An  agent  entered  into  and  signed  a  con- 
tract for  w  sale  of  land  without  writt«i  aa- 
thmrity  from  his  principal,  and  received  from 
the  jmrchaser  a  small  checic,  made  out  to  the 
priueipal,  and  bearing  a  snbseonent  data  to  diat 
of  the  contract  This  check  the  agent  attached 
to  the  a>ntract  and  forwarded  to  the  principal, 
who  indorsed  It  and  retained  the  money.  Held, 
that  the  check  did  not  constltate  part  of  the  con* 
tract  so  as  to  make  It  binding  when  indorsed 
by  tile  principal. 

4.  An  agent  made  a  contract  for  the  sale  of 
land  without  written  authority,  and  received  H 
check  for  part  of  the  price,  made  out  to  hi» 
principal,  and  containing  the  words  "part  pay- 
ment on  coal  lands.'*  This  check  was  forward- 
ed to  the  principal,  who  Indorsed  and  collected 
tt  Held  that  since  the  check  did  not  adequate- 
ly describe  Uie  kmd,  ft  waa.  not  a  sufficient 
memnandum  of  tile  sale,  within  the  atatnte  of 
fraods.  even  if  the  Indorsement  amounted  to  a 
subscription,  vritUn  the  meaning  of  the  statute, 

5.  U^er  the  statute  requiring  a  contract  for 
the  sale  of  lends  to  be  in  writing,  and  signed 
by  the  party  to  be  charged  or  by  his  aothonxed 
agent  unless  tke  whole  or  part  of  the  purchase 
price  be  paid,  and  the  porcnaser  pnt  in  possea- 
^n,  the  payment  of  part  of  the  price  under  an 
oral  contract,  without  placing  the  purchaser  in 
possession,  does  not  take  the  contract  oat  of 
the  statute. 

6.  A  seller  le  not  estopped  from  Invoking  the 
statute  of  frauds  as  a  defoise  to  a  salt  for  spe- 
dfie  performance  of  an  oral  contract  for  the 
■ale  of  land  by  the  fact  that  he  has  rec^ved 
and  retained  part  of  tiie  i»loe. 

Appeal  from  Chancery  Court,  Jefferaon 
County;  John  C.  Carmlchael,  Chancellor. 

Suit  by  W.  W.  Thompson  against  the  New 
South  Gf)al  Company  and  others.  From  a 
decree  raatalnlng  a  demurrer  to  the  bill, 
plaintiff  appeals.  Affirmed. 

The  bai  sought  the  aq^eciflc  perform- 
ance of  the  following  contract,  which  the 
bill  alleged  waa  made  by  Montgomery  as 
agent  for  the  New  South  Coal  Company, 
taamely:  "Birmingham,  Ala.,  Feb.  18th, 
1901.  To  Whom  It  may  Concern:  I  have 
this  day  sold  to  W.  W.  Thompson  87S  acree 
of  land  In  Walker  county,  Alabama,  being 
tbe  same  land  now  leased  to  Ellis  Brothers 
by  tbe  New  South  Coal  Company,  and  sold 
subject  to  said  lease,  more  fully  described 
as  follows:  [Here  follows  a  description  of 
the  land]  under  authority  as  per  letter  of 
Lb  B.  McFarland  copy  of  which  Is  attached 
hereto,  at  and  for  the  sum  of  $8.00  per  acre 


^  1.  8es  Frauds.  Statute  of,  vol.  3S,  Cut  Dtg.  | 


and  the  additional  sum  of  $330  as  commis- 
sion to  me.  Payable  as  follows:  ¥2,683.33 
In  cash  on  delivery  of  deed  and  aatlsfactory 
title  and  the  balance  In  two  notes  of  f 2,833.- 
88  each  payable  In  one  and  two  years  from 
date  of  said  dellreiT  bearing  Interest  at 
eight  per  cent  per  annum.  Bald  W.  W. 
Thompson  reserving  the  right  to  pay  up  said 
notes  at  any  time  upon  giving  tUrty  days* 
notice.  To  bind  this  sale  sakl  W.  W. 
Thompson  has  paid  me  the  sum  of  f2S0.00 
by  check  payable  to  the  New  South  Coal 
Gompany,  receipt  of  which  is  braeby  ac- 
knowledged, this  February  iStii,  1901. 
[Signed}  J.  A.  Montgomery.** 

Tbe  lett»  referred  to  In  said  tiontract  is 
as  follows: 

"Memphis.  Tenn.,  Feb.  IStb,  1901.  X  A. 
Montgomery,  Birmingham,  Ala.— Dear  Blr: 
We  have  your  favor  of  the  17th  of  February 
and  wish  to  accept  your  terms  as  to  the 
sale  of  flie  876  acres  in  so  ftr  as  ira  can- 
that  is,  om-  president  Judge  Latham,  Is  now 
in  California;  we  have  not  a  mojorl^  of  di- 
rectors now  In  Memphbi,^  and  it  wHI  be  sev- 
onl  weeks  before  they  will  return  and  I 
can  have  a  meeting  that  will  fbrmally  an- 
tborise  this  sale.  I  am  satlsfled  that  when 
we  can  have  this  meeting  they  will  do  as 
I  suggest,  but  I  do  not  want  to  make  now 
an  agreement  witliout  authority.  I  suggest, 
however,  that  yon  go  ahead  and  get  up  tbe 
abstract  at  our  expense  of  this  land,  and 
proceed  to  do  all  we  can  mitO  the  return  of 
Judge  Latliam.  As  to  tbe  balance  of  this 
rtzteen  hundred  acre  tract,  it  occurs  to  me 
that  the  whole  tract  would  furnish  a  better 
basis  for  the  pla<^g  of  bonds,  than  only  a 
portion,  and  I  hope  that  before  we  finally 
con<^de  this,  that  you  will  be  able  to  g< 
them  to  take  the  whole  sixteen  hundred 
acres.  Very  truly,  [Signed]  L.  B.  McFar- 
land. 

'*We  will  expect  to  make  some  provision 
In  our  deed  to  purchaser  giving  us  access  to 
the  B.  B.  f balance  of  our  land  and  prop- 
erty. Joint  use  of  tra«k  tbey  build.  [S^ed] 
McF." 

Tbe  bill  alleged:  That  In  accordance  with 
said  agreement,  and  to  bind  the  same,  com- 
plainant gave  said  Montgomery,  as  agen^ 
his  check  for  f2S0,  as  follows:  '"Birming- 
ham, Ala..  Feb.  19,  1901.  First'  National 
Bank  of  Birmingham:  Pay  to  the  order  of 
New  South  Coal  Company  f  2S0.00  Two  Hun- 
dred and  Fifty—part  payment  on  coal  lands 
— Dollank  [Signed]  W.  W.  Thompson.'* 
And  that  this  check  was  sent  hy  Montgom- 
try  to  the  New  South  Company,  and  the 
money  collected  thereon  by  said  company 
and  retained  it  The  bill  also  showed  a 
readiness  and  willingness  on  complainant's 
part  to  comply  with  the  contract,  and  a  fail- 
ure and  refusal  on  defendant's  part  to  recog- 
nize the  seme  or  comply  therewith.  Other 
averments,  so  ftir  as  material  to  the  ques- 
tions discussed,  are  shown  in  the  opinion. 
Among  other  demurrers  interposed  tberetp 
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were  the  following:  "(1)  Thexe  is  no  eqvity 
in  said  blU  of  complalnL  (2)  Said  bUl 
shows  that  said  alleged  agreemoit  sought  to 
be  specifically  enforced  Is  void  under  the 
statute  of  frauds."  These  demurrers  were 
sustained,  and,  complainant  declining  to 
amendt  his  bill  was  dismissed,  and  he  ap- 
peals, 

Ledbetter  &  Johnston,  for  appellant 
Walkf^r,  Tillman,  Campbell  &  Walker,  for 
appellees. 

TYSON,  J.  The  bill  In  this  cause  seeks 
the  specific  performance  of  a  contract  for  the 
sale  of  lands  alleged  to  hare  been  entered  In- 
to between  complalnaut  and  the  respondent 
New  South  Goal  Company,  and  to  have  tbelr 
rights  In  and  to  the  lands  adjudged  aopertor 
to  the  claim  of  the  respondents  Oomwell  and 
Lopex  under  and  by  virtue  of  a  certain  lease 
executed  by  the  New  South  Coal  Company  to 
Ellis  Bros.,  and  assigned  by  ElUs  Bros,  to 
Oomwell  and  Lopez.  It  la  clear  from  the 
averments  of  the  bill  that  complainant  predi- 
cates all  his  r^hte  against  Cornwell  and 
Lopez  upon  hla  right  to  have  the  alleged  con- 
tract between  him  and  the  respondent  coal 
company  declared  binding  and  efficacious. 
No  other  or  Independent  eanlty  Is  asserted  or 
attempted  to  be  enforced  i^lnst  them.  So, 
then,  the  question  is,  do  the  facts  alleged 
show  a  right  to  a  specific  performance  of  the 
alleged  contract  against  the  coal  company? 
If  they  do  not,'  confessedly  the  complainant 
la  not  entitled  to  any  relief  whatever. 

One  of  the  objections  taken  to  the  bill  by 
demurrer  Intorposed  by  the  coal  company, 
which  was  sustained,  Is  that  the  alleged  con- 
tract npon  which  the  complainant  relies  is 
void  under  the  statute  of  frauds.  The  con- 
tact relied  on  by  complainant  is  shown  1^ 
the  bill,  and  If,  as  shown,  it  is  obnoxious  to 
the  statute  of  frauds,  that  defense  may  be 
appropriately  set  up  by  demurrer.  Indeed, 
"a  demurrer  Is  the  more  approtnlate  mode  of 
taking  advantage  of  it."  BoUlng  v.  Mnn- 
cbus,  05  Ala.  558;  Phillips  v.  Adams,  70  Ala. 
878;  3  Mayfleld'B  Dig.  p.  847.  {  336.  What 
is  that  contract?  It  is  an  agreement  made 
with  one  J.  A.  Montgomery,  who  alone  sub- 
scribes It,  'uot  as  the  agent  or  representative 
of  any  one,  but  as  an  individual;  and  that, 
too,  without  authority,  as  shovrn  hy  the  letter 
referred  to  In  it,  which  is  also  made  an  ex 
blblt  to  the  bill,  even  If  It  be  conceded  that 
McFarland,  the  writer  of  1^  was  authorized 
by  the  coal  company  to  write  it.  It  cannot  be 
doubted  that  if  the  contract  with  Montgom- 
ery was  made  with  him  as  the  ^^t  of  the 
coal  company,  and  he  undertook  by  that  In- 
strument to  bind  that  company,  In  order  to 
do  so  he  must  have  been  "lawfully  authorized 
in  writing";  and,  unless  he  was  so  author- 
ized, any  contract  made  by  him,  as  agent 
for  his  principal,  vritb  respect  to  a  sale  of 
the  lands,  is  void  under  the  statute  of  frauds 
iMCtlon  219%  Code  1886).  Linn  t.  McLean, 


85  Ala.  2S0,  2S5,  4  South.  777;  Johnston  t. 
Jones,  86  Ala.  286,  4  South.'  748;  Hutton  t. 
WUliams,  85  Ala.  508,  76  Am.  Dec.  287. 

Donbaess  fbr  the  purpose  of  avoiding  the 
force  and  effect  of  the  statat^  the  estoppel 
alleged  In  the  bill  is  pleaded.  Indeed,  it  could 
have  been  pleaded  for  no  other  purpose,  ac- 
cept to  give  effect  to  the  contract  by  way  of 
ratification  of  the  act  of  Montgomery,  the  al- 
leged agent  of  the  coal  company,  In  the  mak- 
ing of  It  The  facts  relied  upon  to  constitute 
the  estoppel  may  be  stated  to  be  these:  That 
the  check  which  complainant  delivered  to 
Montgomery  as  the  cash  payment  was  pa^ble 
to  the  coal  company,  and,  after  being  sent  with 
the  contract  to  and  received  by  that  company, 
was  Indorsed  by  it,  and  the  money  collected 
upm  it  and  retained.  One  theory  seems  to 
be  that  the  Indorsement  of  the  check  was  a 
sufficient  subscription  by  the  coal  company 
of  the  contract  within  the  purview  of  the 
statute.  Of  course,  if  this  be  sound,  the 
retention  by  the  defendant  of  the  money  col- 
lected upon  it  Is  of  no  consequence.  If  it  be 
true  that  tba  Indorsement  by  the  company  of 
its  name  across  the  back  of  the  check  was  the 
equivalent  of  Its  subscription  of  the  ccmtract, 
under  the  statute,  this  made  the  contract  its 
in  fact  just  as  though  It  had  affixed  its  name 
at  the  bottom  of  It  and  tliere  would  be  no 
need  for  the  invocation  of  the  doctrine  of  es- 
toppel. But  we  do  not  think  the  check  was 
any  part  of  the  contract  Itself,  although  it 
may  have  been  attached  to  It  They  ore  not' 
only  separate  and  distinct  pieces  of  paper, 
but  separate  and  distinct  obligations.  The 
check  was  a  sequence  to  the  contract  and 
constltnted  no  part  of  It  It  was  nothing 
more  than  the  payment  of  a  part  of  the  pur- 
chase money  after  the  terms  of  the  contract 
had  been  fully  agreed  upon,  reduced  to  vnlt- 
Ing,  and  signed  by  Montgomery.  It  came 
into  existence,  necessarily,  after  the  contract 
had  become  a  completed  executory  one.  la- 
deed,  the  dates  oi  the  two  papers  show  tbia 
to  be  BO. 

The  tact  that  the  check  vras  atteched  to 
the  contract  did  not  make  it  a  writing  con- 
taining any  part  of  the  negotiations  leading 
up  to  and  resulting  in  the  contract  and  there- 
fore does  noi  bring  the  case  In  that  cate- 
gory of  cases  In  which  several  writings  con- 
taining the  negotiations  between  the  parties 
culminate  In  an  agreement  of  sale.  White  v. 
Breen,  106  Ala.  158, 18  South.  69,  82  L.  R.  A, 
127.  There  Is  nothing  on  its  face  that  shows 
it  was  given  in  part  payment  for  the  partic- 
ular lands  described  In  the  alleged  contract 
It  Is  true,  it  does  conteln  the  wwds  "pert 
payment  on  coal  lands,"  bnt  what  lands  are 
there  referred  to  would  have  to  be  ascerteln- 
ed  by  resort  to  parol  evidence  which,  of 
course,  could  not  be  done.  It  Is  therefore 
not  In  and  of  itself  a  sufficient  memorandum 
of  the  sale  of  the  lands,  within  the  requisites 
of  the  statute.  If  it  be  conceded  that  the 
indorsement  by  the  coal  company  of  the  check 
is  a  subscription,  within  the  meaning  of  the 
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statute.  Nelson  t.  Shelby  MfK.  &  Imp.  Ga, 
Oe  Ala.  KIB,  11  Soath.  -e«S.  88  Am.  8L  Itop. 

lift 

Etaving  shown  tbat  the  allied  contract  was 
Toid  on  account  of  being  obnoxious  to  tlie 
statute  of  frauds,  and  that  the  Indorsem^t 
of  the  check  did  not  Import  Talldlty  Into  it. 
and  was  not,  In  and  of  Itself,  a  sufficient 
memorandum  of  sale,  we  shall  next  consider 
the  question,  did  the  acceptance  of  the  check, 
the  collection  of  the  money  upon  It,  and  Its 
retention  as  purchase  money,  upon  which,  of 
course,  may  be  predicated  a  verbal  promise 
on  the  part  of  the.  coal  company  to  make  the 
sale,  bare  the  efCect  of  avoiding  a  compli- 
ance with  the  statute?  In  other  worda^  does 
the  fact  of  the  payment  alone  ot  a  portion 
of  the  purchase  money  bring  tbe  parol  con- 
tract of  sale  within  the  exception  prescribed 
by  the  etatnte?  The  statute  requires  that 
"every  contract  tor  the  sale  of  lands,  tene- 
ments or  hereditaments  or  of  any  Interest 
therein,  except  leases  for  a  term  longer  than 
<Mie  year,  unless  the  purchase  money  or  a 
portion  thereof,  be  paid  and  the  purchaser 
be  put  In  possession  of  tbe  land  by  the  seller," 
most  be  "in  writing  and  subscribed  by  the 
party  to  be  charged  therewith  or  some  other 
person  by  him  thereunto  lawfully  authorized 
In  writing."  It  will  Ipe  noted  that  not  only 
the  payment  of  the  purchase  money,  or  a 
portion  thereof.  Is  necessary,  but  that  the 
purchaser  t>e  put  In  possession  by  the  seller, 
in  order  to.  come  within  tbe  exception.  Speak- 
ing to  this  point,  it  was  said  In  Heflln  v. 
Milton,  68  Ala.  357:  "The  present  statute 
contains  an  exception  of  the  only  parol  con- 
tract for  the  lease  or  sale  of.  lands  which 
can  be  withdrawn  from  Its  operation.  Tbe 
exception  is,  when  the  purchase  money,  or  a 
portion  thereof.  Is  paid,  and  tbe  purchaser 
put  In  possession  by  the  seller.  Tbe  two 
facts  most  concur— the  payment  of  the  pur- 
chase money,  or  a  part  thereof,  and  the  pla- 
cing of  the  purchaser  In  possession.  Tbe  one 
without  the  other— the  possession  without 
paying  part  or  the  whole  of  the  purchase 
mon^.  or  p&jiag  the  purchase  money  or  any 
part  thereof  without  letting  into  possession- 
will  not  satisfy  the  requirements  of  the  stat- 
ute. The  introduction  of  exceptions  to  the 
statute  of  frauds— the  departure  from  its  let- 
ter and  poUey  by  courts  of  equity  to  pre- 
vent parties,  through  fraud,  from  escaping 
performance  of  contracts  they  were  In  sound 
morality  bound  to  perform— was  much  regret- 
ted. •  *  *  The  purpose  of  the  present 
statute  is  the  exception  of  tbe  only  parol  con- 
tract for  tbe  lease  or  sale  of  lands  which 
can  be  withdrawn  from  its  general  words. 
No  other  can  be  Introduced  or  recognized  by 
judicial  decision."  In  the  conclndhig  part  of 
the  opinion  It  Is  further  said:  "Thm  must 
be  a  contract  or  agreement  In  writhig,  or  a 
note  or  memorandum  thereof  in  writing,  sub- 
scribed by  the  party  to.  be  diarged,  or  by 
his  agent  tbereonto  lawfully  authorized  In 
writing,  or  the  concurring  acts  of  part  per- 
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formance  expressed  In  the  statute,  to  avoid 
Its  operation.  If  there  be  not,  however 
strong  may  be  the  parol  evidence  that  the 
contract  was  made,  that  It  was  assented 
to  and  acc^ted,  the  party  Is  not  bound,  and 
cannot  be  chafed.  There  can  be  no  relaxa- 
tion of  the  requlsltl(»is  of  the  statute  with- 
out introducing  the  mischief  intended  to  be 
avoided."  See,  also.  Manning  v.  PIppen,  95 
Ala.  S87,  11  South.  56;  Nelson  v.  Shelby  Mfg. 
&  Imp.  Co.,  supra.  Tbere  la  no  pretense  that 
the  complainant  was  ever  put  In  possession 
of  the  land. 

The  remaining  question  to  be  determined 
is  whether  the  acceptance  of  the  money  with 
full  knowledge  that  it  was  paid  on  account 
of  the  attempted  sale  by  Montgomray  estops 
the  coal  company  from  asserting  tbe  invalid- 
ity of  the  contract  In  Clanton  v.  Scruggs, 
95  Ala.  279,  283.  10  South.  757,  768,  It  is  said: 
"One  party  to  an  Invalid  executory  agree- 
ment Is  not  entitled  to  hold  the  other  party 
to  the  agreement,  Just  as  if  it  had  been  orig- 
inally valid,  because  tbe  latter  has  received 
the  benefit  of  a  part  performance  by  the 
former.  The  fact  that  one  of  the  parties  to 
such  an  agreement  has  acted  on  the  faith 
of  its  validity  does  not  raise  up  an  estoppd 
against  the  other  party  to  deny  that  it  is 
binding  on  him.  A  mere  breach  of  promise 
cannot  constitute  an  estoppel  In  pals.  •  •  • 
An  executory  agreement  which  Is  void  undejr 
the  statute  of  frauds  cannot  t>e  made  efiTectual 
by  estoppel  merely  because  It  has  been  acted 
on  by  the  promisee,  and  has  not  been  per- 
formed by  the  promisor.  •  •  •  Such  a 
rule  of  estoppel  would  take  the  sting  out  of 
the  statute  of  frauds,  and  defeat  Its  manl- 
fest  purpose."  In  White  v.  Levy,  93  Ala.  481, 
9  South.  164,  Justice  McClellao,  speaking  to 
this  proposition,  says:  "To  admit  tbe  doc- 
trine elaborated  In  argument,  that  defendant 
is  estopped  to  set  up  the  statute  of  frauds 
here  l}ecauBe,  while  his  contract  was  not  In 
writing,  yet  be  did  promise  to  occupy  the 
premises  as  a  tenant  for  the  term  commen- 
cing November  1,  1889,  and  failed  to  notify 
plalotier  to  the  contrary,  the  consequence  be- 
ing that  she  lost  opportunity  to  secure  an- 
other tenant,  would  be  to  utterly  destroy  the 
statute.  It  Is  directed  against  this  class  of 
promises,  entailing  in  most  Instances  Just  this 
character  of  detriment  to  the  promisee.  The 
position  Is  wholly  untenable."  This  principle 
was  fully  and  distinctly  recognized  in  Nelson 
T.  Shelby  Mfg.  &  Imp.  Co.,  supra,  where  the 
purchaser,  who  had  not  been  put  into  pos- 
session, was  allowed  to  recover  back  the  pur- 
chase money  he  had  paid  to  the  seller.  Had 
the  seller  In  that  case,  who  accepted  the  pur- 
chase money  from  the  plaintiff,  been  estopped 
to  Invoke  tbe  defense  of  the  statute  of  frauds 
by  reason  of  that  fact.  It  la  entirely  clear 
that  a  recovery  could  not  have  been  had  by 
the  plaintiff.  Indeed,  the  main  ground  upon 
which  his  right  to  do  so  was  placed  was  that 
his  vendor  had  not  subscribed  a  note  or  mem- 
orandum In  writing,  within  the  rMolrements 
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ot  the  statntefl,  and  therefore  the  contract  be- 
ing TOld  by  the  very  terms  ot  the  Btatute, 
neither  party  was  bonnd  by  It  The  contract 
being  nnenforceable  either  at  law  or  In  eq- 
uity, the  vendor  was  deemed  to  have  money 
which  in  equity  and  good  conscience  belonged 
to  the  plaintiff.  See,  also,  Hlcfca  t.  Swift 
Creek  MUl  Co.  (Ala.)  31  South.  947,  57  L.  E. 
A.  720;  Junkins  t.  Lovelace,  72  Ala.  903; 
Browne  on  Stat  of  Frauds  (5th  Ed.)  S  461. 

The  decree  sustaining  the  danurrer  must 
be  affirmed. 

(106  La.  MS) 

LINKSWILBK  t.  HOFFMAN.    (No.  14,412.) 
(Snpreme  Court  of  Louisiana.    March  18, 
1908.) 

DBBD-OONSIDSRATION^PAROL  BTIDBNOn- 
ANmnUHENT— DUBBB^IiSSION 
BBTOND  UOIBTT. 

1.  Where  an  act  of  coove/ance  recites  the 
consklaratlon  of  the  sale  to  m  a  certain  sum 
named  "and  other  valnable  conaideratiotiB,"  it 
ts  competent,  in  an  action  to  annul  the  sale  for 
lesion  beyond  moiety,  to  show  by  parol  testi- 
mony what  the  true  consideration  was. 

2.  All  the  more  is  this  so  where  the  petition 
tfharges  that  duress  and  threats  were  practiced 
on  the  vendor  hj  the  vendee,  snd  that  the  ven- 
dor was  misled  iuto  signing  the  act  and  where 
the  answer  denies  any  deception  or  misleading 
of  the  vendor  and  denies  the  doreas  and  threats 
averred. 

3.  Where  lesion  beyond  moiety  is  alleged  to 
Invalidate  a  sale,  the  value  of  we  proper^.  In 
the  state  in  which  it  was  at  the  time  of  the 
sale,  is  the  criterion,  and  against  this  is  to  be 
measored  the  considerations  received  or  en- 
joyed by  the  vendor,  and  which  constltnted  tiie 
moving  cause  to  him  to  part  with  his  property, 
and  the  value  of  the  same  to  him  at  the  time. 

4.  Where  the  purchase  of  property  by  a  ven- 
dee is  shown  to  have  "been,  really,  but  a  part 
of  a  business  arrangement  planned  and  agreed 
to  between  the  parties,  and  various  moving 
causes  entmd  Into  the  transaction  besides  the 
sum  or  thing  named  as  the  consideration  of  the 
sale,  the  action  to  rescind  the  sale  for  lesion 
beyond  moiety  will  not  under  the  circumstan- 
ces here  disciMed,  be  ■nstained. 

(S^bvi  by  the  Court) 

Appeal  from  Judicial  District  Court,  Parish 
of  Calcasieu;  Edmund  Denis  MUler,  Jadge. 

Action  by  George  Linkswiler  against  J.  H. 
Hoffman.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

McCoy  &  Mobs,  tot  appellant  CUne  & 
Ollne,  for  appeOee 

BLANCHARD,  J.  This  was  an  action  to 
set  aside  and  annul  a  sale  of  immovable  prop- 
erty on  the  ground  of  lesion  beyond  moiety. 

Plaintiff  and  Perley  Stafford  were,  in  the 
beginning  of  the  year  1000,  owners  of  record 
of  1,040  acres  of  rice  lands  in  the  Parish  of 
Calcasieu,  which  they  had  purchased  in  1887 
from  Yalery  Ledoux  for  ¥12,00a00,  to  be  paid 
iQ  ten  equal  annual  payments  with  interest  at 
the  rate  of  8%  per  annum  from  date  of  sale. 

They  had  paid  nothing  on  the  land— the 
instalments  maturing  In  1898,  1890  and  1900 
not  having  been  met 
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Plaintiff  and  Stafford  also  owned  at  that 
time  (the  begitming  bf  1900)  each  ah  un- 
divided one-fourth  interest  In  and  to  a  cer- 
tain pumping  plant  canal,  etc.,  situated  near 
their  tract  of  land,  ifcnown  aa  the  Linkswiler, 
Stafford,  St  Germain  and  Uarquet  Canal— 
St  Germain  and  Marquet  being  the  owners 
of  the  other  two  undivided  fourths. 

This  canal  and  pumping  plant  was  In  a 
bad  way.  It  had  been  a  disappointment  to 
its  owners,  and  St  G^main,  who  represented 
himself  and  Marquet  (a  non-resident)  had  re- 
fused to  i>ermlt  tiie  plant  to  be  operated  any 
longer  as  a  going  concern. 

The  lands  plaintiff  and  Stafford  owned 
were  dependent  for  irrigation  upon  the  canal, 
and  without  Irrigation  and  drainage  the  lands 
were  of  little  value  for  rice  growing. 

It  thus  became  necessary  for  plaintiff  and 
Stafford  to  buy  out  the  Interest  of  St  Ger- 
main and  Marquet  in  the  canal  and  pump- 
ing plant  In  order  to  save  themselves  from 
serious  flnandal  disaster  which  threatened. 

But  they  had  no  money  either  to  buy  out 
St  Germain  and  Marquet  nor  to  enlarge 
and  extend  and  Improve  the  canal  property, 
which  was  necessary  to  make  it  pn^table, 
nor  to  meet  their  Indebtedness  to  Ledoux  for 
the  purchase  price  of  their  land,  nor  yet  to 
pay  the  expenses  of  cultivating  tbe  land  In 
1900  and  subsequent  years. 

They  were,  thus.  In  pressing  need  of  flnan- 
dal assistance.  This  they  sought  from  the 
defendant  who  referred  them  to  other  par- 
ties. But  they  failed  to  make  arrangements 
with  these  other  partlei,  and  returned  to  ttt9 
defendant 

Then  It  was  that  the  plaintiff,  Stafford  and 
defendant  entered  into  a  written  agreement 
which  bears  the  date  of  January  10,  1900, 
and  which  seems  to  have  vaguely  embodied 
the  understanding  they  had  comtf  to  at  that 
time. 

Hoffman  would  not  agree  to  go  In  with 
them  In  their  plans  of  canal  extension  and 
improvement  unless  they  purchased  the  In- 
terest of  St.  Germain  and  Marquet  In  the  ex- 
isting canal  and  pumping  plant,  and  also  se- 
cured tbe  right  of  way  for  further  canal, 
drainage  and  Irrigation  purposes  over  other 
lands  In  the  vldnlty,  so  as  to  carry  out  the 
plans  which  the  parties  had  formed  and 
agreed  to  between  themselves.  Therefore,  it 
was  that  the  contract  of  January  10,  1900, 
bound  plaintiff  and  Stafford  to  purchase  the 
St  Germain  and  Marquet  Interest  in  the 
canal  and  pumping  plant  and  to  secure  tbe 
additional  rights  of  way  required. 

And  the  said  contract  then  stipulated  that 
these  Interests  and  rights  of  way  should  be 
transferred  to  Hoffman  without  encumbrance, 
and  that  there  should  also  be  transferred  to 
him,  with  all  encumbrances  thereon,  the  tract 
of  1040  acres  of  land,  which  plaintifl  and 
Stafford  bad  bought  from  Ledoux,  and  on 
which  they  still  owed  the  entire  purchase 
price  of  $12,000.00,  secured  by  vendor's  lien. 

Another  obligation  which  plaintiff  and 
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Staflord  aBSumed  In  the  contract  was  to  erect 
an  additional  pumping  outfit  on  tbe  line  of 
tbe  caoal,  at  a'  place  to  be  agreed  on,  of 
tfofficlent  capacity  to  flood  and  Irrigate  cer- 
tain other  leads.  Of  the  expenaea,  taoweTer, 
of  thla  additional  pnmplng  outfit  so  to  be 
■erected,  Hoffman  waa  to  bear  one-half  and. 
In  addition,  a  sum  the  amoont  of  which  was 
>^  blank  (afterwards  ascotalned  to  be  91,' 
600.00}  of  the  other  half. 

Thus,  the  greater  part  of  the  expense  of 
this  second  pumping  plant  was  to  be  borne  bj 
Hoffman,  though  the  obligation  to  erect  It 
was,  by  the  contnuit,  placed  tiie  plaintiff 
and  Stafford. 

Then  the  contract  stipulated  that  Hoffman, 
who  Is  named  in  It  as  the  party  of  tbe  second 
part,  should  couTey  back  to  Llnkawiler  and 
Stafford  an  undivided  one-half  Interest  in  and 
to  the  property  thus  acquired  by  him— lands, 
canals,  pnmplng  plants,  rights  of  way,  etc.— 
retaining  for  himself  a  T^dor's  privilege  up- 
on the  same  to  secare  him  the  reimburse- 
ment of  a  loan  of  ¥8,600.00,  which  be  bound 
himself  to  make  to  them. 

There  was  anotber  stipulation  to  the  ef- 
fect that  as  a  further  consideration  for  the 
loan  of  tbe  ¥8,500.00,  Linfcswlier  and  Stafford 
were  to  give  Hoffman  a  bill  of  sale  of  cer- 
tain personal  jnxiperty,  and  a  lien  upcm  the 
rice  crops  grown  on  their  lands. 

Hoffman  made  the  loan  of  $8,500.00  to 
Unkswiler  and  Stafford,  less  a  dlsoonnt  of 
12X,  which  the  parties  agzeed  on,  preaomaMy 
In  lieu  ot  Interest 

Linkswiler  and  Staffi^d  pore  based  the  half 
Interest  of  6t  Germain  and  Marquet  In  the 
canal  and  pumping  plant  This  they  did  for 
16,000.00,  of  which  92,000.00  was  paid  In 
cash,  and  It  was  stipulated  that  the  remain- 
ing ¥4,000.00  was  to  be  paid  out  of  the  water 
rents  of  the  lands  watered  by  the  canal. 

The  $2,000.00  was  paid  out  of  the  ¥8,600.00 
loan  from  Hoffman,  and  tbe  ¥4,000,00  defer- 
red payment  was  settled  out  of  the  water 
rents,  under  Hoffman's  management  of  the 
canal  and  pumping  plant 

Following  their  purchase  of  tbe  Interest  of 
8t  Germain  and  Marquet  In  the  canal,  Llnks- 
wUer  and  Stafford  executed  a  deed  of  con- 
veyance to  Hoffman  of  the  1,040  acres  of 
land,  and  also  of  the  canal  and  pumping  plant 

The  act  redtee  tbe  consideration  of  this 
transfer  to  be  ¥8i600-00  "and  otber  valuable 
ccmslderations  to  us  In  hand  paid  by  John 
H.  Hoffman."  The  act  also  recites  that  the 
land  was  sold  "subject  to  all  Incumbrances." 

At  that  time  the  Incumbrances  on  the  land 
were  the  ¥12,000.00  due  Ledoux  with  interest, 
and  unpaid  tax  liens. 

On  the  same  day  tliat  tbe  land  and  canal 
and  pumping  plant,  was  thus  conveyed  to 
Hoffman,  by  another  Instrument  of  writing 
Unkswiler  and  Stafford  conveyed  to  him 
what  purports  to  be  a  sale  of  13  mules  and  6 
iiones.  the  act  reciting  "being  the  same  now 
In  nse  by  ns  upon  oui  rice  farm  In  Oalcasieti 
Parish.** 


The  consideratlOD  of  this  transfer  Is  re- 
cited to  be  "one  dollar  and  other  valoable 
conslderattons." 

The  evidence  shows  that  the  stock  thus 
sold  never  passed  Into  the  possession  of  Hoff- 
man, was  never  demanded  by  him,  and  has 
alwasrs  remained  in  the  possession  and  om 
of  Llnkswiier  and  Stafford. 

It  was  a  nominal  sale  only— a  mere  paper 
title;  a  bill  of  sale. 

In  the  autumn  of  1901,  some  eighteen 
months  subsequent  to  the  sale  of  the  land 
and  canal  plant  to  Hoffman.  Llnkawller 
brought  the  present  action  to  annul  the  sale. 

It  seems  that  Stafford  declined  to  embark 
In  a  law  suit  with  Llnkswiier  against  Hoff- 
man, and  this  resulted  in  Llnkswiier  purchae- 
lug  tbe  hiterest  of  Staflord  In  wbateveit 
rights  they  had  under  the  contracts  which 
had  been  entered  Into  with  Hoffmsn.  Tble 
purchase  took  place  a  short  time  before  the 
present  suit  was  filed. 

It  took  the  form  of  a  conveyance  from 
Stafford  to  Llnkswiier  of  an  undivided  half 
Interest  in  and  to  the  1,040  acres  of  land  and 
the  canal  outfit  with  subrogation  of  right! 
and  actions  against  Hoffman. 

In  his  petition  UnkswUer  recites  bis  ver> 
slon  of  the  transactions  of  himself  and  Staf- 
ford with  Hoffman,  and  charges  that  the  latr 
ter,  knowing  of  the  financial  stress  upon 
them,  took  advantage  of  the  same,  and  com- 
pelled them  to  agree  to  the  contracts  and 
sales  hereinbefore  mentioned. 

He  averred  the  value  of  the  property  con- 
veyed to  Hoffman  was  ¥SO,000.00;  that  tbe 
half  Interest  Hoffman  was  entltied  to  retain 
was  worth  half  of  that  sum;  and  that  the 
only  considmtlon  he  or  Stafford  ever  re- 
ceived for  the  conveyance  of  the  said  half 
interest  to  Hoffman  was  tbe  makli^  of  the 
loan  of  ¥8.SO0;0O  to  them  at  the  dlsoonnt  oC 
12%. 

He  allied  the  conveyance  was  fraodnlen^ 
null  and  void  for  want  of  condderation,  for 
lesion  beyond  moiety  and  becaoae  secured  bf 
duress,  threats  and  fear  of  financial  ruto. 

Defendant  denied  all  these  averments,  and 
set  forth  at  length  his  version  of  the  transac- 
tions between  hlmfldf  and  Unkswiler  and 
Stafford. 

He  represented  the  same  were  entered  In* 
to  In  good  faith,  and  that  plaintiff  and  Staf-  . 
ford  were  fully  aware  of  their  purport  and 
effect  and  entered  into  the  same  freely  and 
of  their  own  will;  that  the  land  Llnkswiier 
and  Stafford  had  bfiugbt  from  Ledoux,  and 
for  which  they  still  owed  the  entire  purchase 
price,  was  unproductive  and  practically  value- 
less without  tbe  expenditure  of  large  sums 
of  money  for  drainage  and  other  improve- 
ments, and  that  this  Llnkswiier  and  Stafford 
were  unable  to  do;  that  aft^  soliciting  aid 
from  othov  tbey  came  to  him  and  it  was  at 
-their  request  that  he  consented  to  become 
the  owner  of  one-half  of  the  land  and  of  the 
irrigating  plant  near  it;  that  he  advanced 
them  money  to  meet  thdr  presslncdebtab  «» 
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aumed  payment  of  half  the  debt  doe  to 
Ledoux  for  the  land,  consented  to  use  his 
own  credit  and  skill,  and  undertake  the  Im- 
provement and  management  of  the  canal 
property,  advancing  money  to  meet  operating 
expenses,  etc.,  and  undertaking  to  drain  and 
render  available  for  rice  culture  the  land  to 
be  owned  by  them  In  common— he  one  un- 
divided half,  they  the  other-and  making  cer- 
tain Improvements  upon  the  same;  that  he 
carried  out  all  of  these  undertakings  on  his 
part,  assumed  management  of  the  canal 
property,  made  It  profitable,  whereas  It  had 
been  unprofitable  before,  and  greatly  In- 
creased Its  value;  that  be  became  the  active 
manager  of  the  farming  and  Improvement 
operations  upon  their  joint  lands  and  of  the 
business  connected  therewith,  and  expended 
large  sums  of  money  In  furtherance  of  the 
same;  and  that  these  things  and  obligations 
on  his  part,  together  with  the  loan  of  $8,- 
500.00  which  he  made  to  them,  constituted 
the  true  consideration  of  their  transfer  to 
him  of  a  half  Interest  In  the  land  and  canal 
property. 

Subsequently  plaintiff  amended  his  peti- 
tion, averring,  among  other  things,  that  since 
the  salt  had  been  instituted  he  (plaintiff)  bad 
paid  to  defendant  the  amount  of  the  loan 
$8,500.00,  made  to  him  and  Stafford.  He 
also  withdrew  the  word  "fraudulent"  where 
It  appeared  In  his  orlgljia]  petition,  and  for 
"erroneous  and  fraudulent?*  in  one  paragraph 
of  the  petition,  he  substituted  "misleading." 

The  judgment  of  the  court  below  rejected 
plaintlfrs  demand  and  be  appeals. 

Ruling-~Many  matters  appear  in  the  record 
whlcb  it  is  not  considered  necessary  to  allude 
to  In  this  opinion.  We  notice  only  those 
deemed  of  importance  In  stating  and  sus- 
taining the  conclusion  to  which  the  Court 
has  come. 

There  was  no  error  on  part  of  the  trial 
judge  In  permitting  the  introduction  of  parol 
testimony  to  show  what  entered  Into  the  con- 
sideration of  the  sale  made  to  the  defendant 
by  the  plaintiff  and  Stafford  on  January  27, 
1900,  which  was  the  sale  attacked  for  lesion 
beyond  moiety. 

The  act.  Itself,  mentioned  $8,500.00  and 
"other  valuable  considerations  to  us  In  hand 
paid  by  Jno.  H.  Hoffman"  as  the  reason  or 
consideration  for  making  it,  and  It  also  men- 
tioned that  the  land  conveyed  was  sold  sub- 
ject to  encumbrances. 

It  was  competent  to  show  by  parol,  under 
the  allegations  of  both  the  petition  and  an- 
swer, what  the  other  considerations  were, 
what  the  moving  cause  for  making  the  con- 
veyance was,  what  the  encumbrances  resting 
on  the  land  were.  Jackson  v.  Miller,  82  La. 
Ann.  432;  Dickson  v.  Ford.  88  La.  Ann.  736; 
Rev.  Civ.  Code,  art.  1900. 

Plaintiff  averred  and  showed  that  the  $8,- 
500.00  was  really  a  loan.  Defendant  admit- 
ted this.  His  object  in  taking  title  to  one 
undivided  half  of  the  property  vras  to  secure 
itf  mborsemoit  at  the  loan  of  $8,600.00.  He 


was  to  reconvey  this  half  to  his  vendors 
when  they  paid  the  amount  of  the  loan. 

The  consideration  for  the  conveyance  of 
the  other  tmdlvlded  half  was  not  set  fortli 
in  the  act,  nor  in  the  preceding  contract  of 
January  10th,  1900,  and  as  there  were  otb&c 
considerations,  and  the  statement  was  made 
in  the  act  of  sale  that  there  were,  and  aa  the 
petition  of  plaintiff  charged  the  consideration 
set  forth  in  the  act  was  misleading,  and  that 
duress,  threats,  etc.,  were  resorted  to  by  de- 
fendant  to  procure  bis  <plalntlff'8)  and  Staf- 
ford's signatures  to  the  same,  It  was  entirely 
competent  to  show  by  parol  the  real  cause 
superinducing  to  the  sale  to  defendant  ot 
that  half  of  the  property  which  was  to  be 
and  remain  his  In  full  ownership. 

The  evidence  negatives  altogether  tiie 
charge  of  duress  and  threats,  on  part  of  HofC' 
man,  practiced  on  the  plaintiff  and  Stafford, 
and  there  is  no  proof  sustaining  the  aver* 
ment  that  they  were  misled  Into  signing  the 
contracts  to  their  detriment,  or  that  there 
was  any  error  on  tbelr  part  as  to  the  nature 
and  object  of  the  contracts. 

Lesion  is  defined  by  the  law  to  be  the  In- 
jury suffwed  by  one  who  does  not  receive 
a  fall  equivalent  for  what  be  gives  In  a  com- 
mutative contract,  and  the  remedy  given  for 
this  injury  Is  founded  on  its  being  the  ef- 
fect of  Implied  error  or  imposition.  Rev. 
Civ.  Code,  art  1860. 

To  relieve  a  vendor  on  account  of  lesion 
the  consideration  be  receives  for  the  transfer 
must  be  shown  to  be  less  than  one-half  of 
the  value  of  the  Immovable  property  sold. 
Rev.  Civ.  Code.  arts.  1861,  2580. 

And  when  lesion  is  alleged  to  invalidate 
a  sale,  the  value  of  the  property.  In  the  state 
In  which  It  was  at  the  time  of  the  sale,  must 
be  the  criterion  (Rev.  Civ.  Code,  arts.  1870, 
1871,  2500)  and  against  this  mnst  be  meas- 
ured the  consideration  received  or  enjoyed 
by  the  vendor,  and  which  constituted  the 
moving  cause  to  him  to  part  with  his  prop- 
erty, and  the  value  of  the  same  to  him  at 
the  time.  And,  In  this  connection,  it  is  per^ 
misslble  to  take  Into  consideration  the  dr^ 
cnmstances  by  which  the  vendor  is  surround- 
ed and  give  weight  to  the  same  In  deter- 
mining the  value  of  the  property  to  him  at 
the  time  he  mokes  the  sale.  Copley  v.  Flint, 
16  La.  887;  Parker  v.  Talbot,  87  La.  Ann. 
24. 

Numerous  witnesses  testified  as  to  the  val- 
ue of  the  property  at  the  time  of  the  sale. 
Their  estimates  differ  widely.  Consideration 
of  the  evidence  on  this  point  leads  us  to  the 
conclusion  that  the  District  Judge  was  sub- 
stantially correct  when  he  adopted  $15.00  per 
acre  as  the  fair  value  of  the  land  at  the  time, 
and  $12,000.00  as  the  valuA  of  the  canal  and 
pumping  plant. 

The  land  at  $15.00  per  acre  bad  a  valuatloh 
of  $15,600.00.  Itils,  added  to  the  value  of 
the  canal  and  pnmplng  plant,  i^ves  $27,600.- 
00  aa  the  a^i'egate  sum  of  the  whole  prop- 
erty at  the  date  of  the  sale^ 

Digitized  by  Google 


We  are  finnly  convbiced  tbla  was  Its  foil 
Tftlne  to  UnkBwller  ftnd  Stafford  nndor  the 
drcuniBtances  hy  which  they  were  then  sur^ 
toanded.  and  a  fair  market  Taloetlon  without 
regard  to  those  drcomstancet. 

Only  an  nadlTided  half  of  the  iffoperty 
was  really,  as  wo  hare  seen,  sold  to  Hi^- 
mai>— he  holding  the  other  undivided  half 
merely  as  seenrlty  tw  the  loan  of  f^600.00 
made  to  Llnks^ller  and  Stafford. 

The  land  was  then  encombered  with  ^12,- 
000^  of  mor^ge  Indebtedness  to  Ledouz, 
pert  of  which  had  matured  and  was  unpaid. 

In  purchasing  a  half  of  the  land,  Hoflteian 
did  so  subject  to  the  encumbrance  on  It 
Thte  left  him  to  pay  (0,000.00  to  Ledoux  with 
Interest  The  etldence  shows  he  Is  meeting 
this  d^t  (one-half  of  the  whole)  as  It  ma- 
tores. 

Then  he  ondertook  to  pay  f 1,600.00  mora 
tiian  his  half  of  the  expense  of  erecting  an 
additional  pumping  plant  on  the  canal. 

These  two  Items  aggregate  97,600.00.  or 
within  «200.00  of  the  entire  value  of  half 
of  the  land  at  $15.00  per  acre.  Yet  there 
can  be  no  lesion  except  where  the  price  giv- 
en la  less  than  one-half  of  the  value  of  the 
thing  given. 

In  the  above  calculation  we  have  omitted 
the  Interest  that  was  running  on  the  notes 
Ledoux  held,  and  which  operated  as  a  mort- 
gage on  the  land. 

Figuring  on  the  sale  as  a  whole,  we  find 
the  property— land  and  canal  outfit— worth, 
as  shown  above,  $27,600.00.  This  made  the 
half  Interest  Hoffman  acquired  vrorth  |1S,- 
800.00. 

To  constitute  lesion  beyond  moiety  the 
price  given  must  be  shown  to  be  less  than 
one-half  of  the  value.  The  half  of  $18,800.00 
Is  $6,000.00.  Less  than  the  letter  sum 
would  be  lesion.  Bat.  as  shown  above,  the 
price  paid  by  Hoffman,  or  which  he  under- 
took to  pay,  was  $7,600.00,  without  calculat- 
ing accruing  interest  on  the  Ledoux  notes. 
This  $7,600.00  la  alone  $700.00  more  than  the 
leslon-beyond-molety  figure,  and,  therefore, 
the  attack  on  the  sale  most  tell. 

But  there  were  oth^  considerations  which 
entered  Into  the  transactions  between  these 
parties. 

HofCman  undertook  the  superintendence 
and  management  of  the  canal  and  pumping 
plant  Including  the  enlargement,  extension 
and  improvement  of  the  system. 

He  entered  upon  these  duties  and  as  the 
result  of  his  management  the  property,  there- 
tofore unprofitable,  became  profltable,  and 
out  of  their  share  of  the  profits  Llnkswller 
and  Stafford  were  enabled  to  pay  and  did 
pay  St  Germain  and  Marquet  $4,000.00,  rep- 
resenting the  balance  of  purchase  price  of- 
tbelr  Interest  In  the  canal  and  pumping  plant 
known  as  the  Llnkswller,  Stafford,  St  Ger- 
main and  Marquet  canal. 

For  bis  management  Hoffman  received  no 
■alary. 

Hoffman  was  wanted  Into  the  concern  be- 
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cause  he  was  a  man  of  money  and  credit  and 
he  was  apected  to  use  and  did  use  his  mon- 
ey and  credit  In  advancing  the  Interest  and 
(derations  of  the  canal  property.  This  was 
another  consideration  entering  Into  the  tcans* 
actions  of  the  parties  and  a  moving  cause 
to  consent  thereto  on  psrt  of  Unkswller 
and  Staffwd. 

Llnkswller  accepted  the  benefit  of  these 
dealtaigs  with  Hoffman  for  nearly  two  years 
before  instituting  snlt  He  received  his 
share  of  the  profits  under  the  contract  and 
permitted  Hoffman  to  expend  time,  skill 
and  money  without  protest  and  as  a  result 
Hoffman  claims  to  be  $3,417.63  out  of  pock- 
et 

The  sale  which  la  attacked  was,  really, 
only  a  part  of  a  business  arrangement  be- 
tween the  parties.  They  wen  to  own  Joint- 
ly the  canal  pnwerty.  Improve  It  extend  It 
make  It  more  valuable  and  render  It  profit- 
able: they  were  to  become  owners  in  Indl- 
vlsion  of  the  1,040  acres  of  land,  which  wet* 
to  be  drained  and  irrigated  and  made  a 
productive  rice  fiirm. 

As  Stafford  testified,  the  parties  partici- 
pating, himself,  Llnkswller  and  Hoffman, 
were  "to  pot  tbelr  shoulders  to  the  wheel" 
and  make  the  thing  pay,  or  hold  to  the 
property  until  It  could  be  disposed  of  to 
good  advantage.  It  was  a  business  venture 
that  they  entered  upon,  and  It  turned  out 
to  be  a  successful  one. 

It  looks  to  OS  like  a  case  where  HoCFman's 
money,  credit  and  skill  were  Invoked  to  save 
a  falling  concern  and  did  save  It  The  bur- 
den of  the  risk  of  failure  was  upon  him. 
He  had  more  to  lose  than  the  othw  two. 
Their  position  was  already  precarious,  not 
to  say  desperate. 

Defendant  set  up  in  his  answer  that  Llnks- 
wller and  Stafford,  In  selling  the  1,040  acres 
of  land  to  him  by  the  deed  dated  January 
27,  1000,  Intended  to  convey  the  E.  %  of 
Section  21  and  the  W.  %  of  Section  22.  but 
by  error  It  was  written  the  W.  %  of  8.  21 
and  the  B.  ^  3.  22.  He  prayed  for  Judg- 
ment correcting  this  error. 

The  evidence  establishes  the  raror  com- 
plained of,  and  the  trial  Judge  was  aboot 
to  decree  the  correction  of  the  same  when 
he  discovered  that  Perley  Stafford,  one  of 
the  vendors,  was  not  a  party  to  the  solt 

Whereupon,  he  ordered  the  case  reopened 
BO  that  Stafford  could  be  made  a  party  to 
the  suit  for  the  purpose  solely  of  correcting 
the  description  of  the  land  contradictorily 
with  him.  This  was  objected  to  by  plaintiff 
and  he  complains  here  of  the  action  of  the 
Judge. 

Stafford,  himself,  did  not  object  On  the 
contrary,  he  consented  to  being  made  a 
party  defendant  for  the  purpose  named, 
acknowledged  service  and  waived  citation, 
and  filed  an  answer  admitting  the  clerical 
error  In  the  description  of  the  lead  and 
consented  to  Judgment  correcting  same^ 

Whereupon  Judgment  was  prmiQunced  n- 
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Jecting  plaintiff's  demand  t<a  the  annulment 
of  tbe  sale,  and  ordering  correction  of  the 
error  of  misdescription  of  tbe  land  couTeyed. 

Since  Stafford  does  not  complain  of  his 
having  been  made  a  party  defendant,  nor 
of  the  judgment  against  him  ordering  tiie 
correction  of  tbe  description  of  tbe  land, 
and  since  plaintiff's  position  was  not  altered 
to  bis  dlsadvanb^  by  bringing  Stafford 
into  the  case  for  tlw  purpose,  we  bare  con- 
cluded to  overlook  whatever  of  Irrc^larlty 
of  practice  there  may  have  been  In  making 
Stafford  a  party  defendant— this  In  the  in- 
terest of  avoiding  a  possible  second  law 
suit 

For  the  reasons  assigned,  tbe  judgment 
appealed  from  Is  afiBrmed. 

aw  La.  968) 

LAPORTE  V.  LAPORTE  et  al.    (No.  14.447.) 

(Supreme  Coart  of  Lonlaiaoa.    March  16, 
1903.) 

AOENT— MONEY     HAD     AND  RHOBIVBD— AO- 
COUNTING— APl»HAi-R  EM  AN  D~SIMU- 
LATHD  BALE-BVIDBNCB. 

1.  The  burden  ia  on  the  agent  to  show  what 
dlfiposition  be  bas  made  of  money  which  he 
admits  bavijw  received  for  his  orincipaL 

2.  Where  the  interests  of  jasnce  seem  to  re- 
gaire  it,  cases  will  be  remanded  for  further 
trial. 

3.  A  sale  alleged  to  be  simulated  ia  set  aside, 
tbe  court  being  satisfied  of  its  Emulated  char- 
acter. 

(Syllahns  hj  the  Ctonrt) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  John  St.  Paul,  Judge. 

Action  by  Joseph  F.  Laporte  against  Syl- 
vester J.  and  Bmlly  U.  I^aporte.  Judgment 
for  defendants,  and  plaintiff  appeals.  Be* 
versed. 

William  Joseph  Wagnespack,  for  appellant. 
Eossutb  V.  Richard,  for  appellees. 

PROVOBTT,  J.  The  plaintiff  brings  this 
suit,  in  bis  quality  of  forced  heir  of  bis- 
mother,  to  set  aride,  as  simulated,  a  sale 
made  by  his  mother  to  the  defendants,  his 
brother  and  sister,  of  36  shares  of  the  capital 
Ktock  of  the  New  Tork  Consolidated  Gas- 
light Company,  and  to  recover  his  third  of 
said  shares  of  stock,  or,  In  the  alternative, 
the  value  thereof,  alleged  to  be  |2,400.  He 
demands,  furthermore,  one-third  of  ^,600, 
alleged  to  have  been  left  In  the  possess  Ion  of 
the  defendant  Sylvester  Laporte  by  the 
mother,  and  not  yet  accounted  for. 

The  statement  of  the  facts  of  the  case  be- 
gins with  the  death  of  the  father  of  the  liti- 
gants, In  January,  1897.  His  estate,  amount- 
ing to  ?20,4G6.22,  was  partitioned  by  the  sur- 
viving widow  and  her  children  among  them- 
selves; the  widow  taking  one-half  as  sur- 
vivor In  community;  the  present  litigants, 
■each  one-Blxth.  In  the  partition  the  widow 
got  the  36  shares  of  stock  in  question,  plus 
12.134  In  cash,  and  f2,265  In  bank  certificates 
eqnlvslent  to  cash.  She  turned  over  ev^y^ 


thing  to  her  son  Sylvester;  she  knowing 
nothtaig  abont  business,  and  the  state  of  her 
health  not  permitting  her  to  attend  to  any 
business.  Plaintiff  was  the  elder  son,  but 
was  at  serious  disagreement  with  hto  mother, 
as  tbe  result  of  bickerings  growl&g  out  of  the 
fact  that  he  bad  married  a  Protestant,  to  tbe 
dls^easure  of  bis  mother,  who  was  a  devout 
Catholic.  Tbe  two  brothers  were  married, 
and  bad  homes  of  th^  own.  The  daughter 
lived  with  her  mother.  From  the  fact  tikat 
tbe  rent  was  910  a  month,  we  Infer  that  tiielr 
establishment;  wblcb  consisted  of  tbemselTes 
and  one  servant,  and  a  hired  nurse  when 
there  was  one,  was  on  a  moderate  footing. 
Mrs.  Laporte  was  economteiL  Sylvestv  for. 
nished  mon^  for  the  home  ezpoises  as  need- 
ed. 

One  montii  ex&cQj  aftw  tbe  partition  the 
sale  In  question  was  made.  The  motive  In 
making  this  sale  conld  not  have  been  to  ia- 
vest  the  price  to  better  advantage.  The 
shares  of  stock  -wen  a  good  Investmoit; 
yielding  8  per  cent  dividends  per  annnmi 
paid  quarterly.  Th^  were  irorth  9187  per 
share,  or  96,012.  on  the  maricets  of  the  world, 
and  tite  price  of  the  sale  was  9100  par  share, 
or  93,600.  It  could  not  have  been  tiiat  Mrs. 
Laporte  needed  ready  money,  for  she  was 
economical  and  her  eq)enBes  woie  small;  and 
just  one  muitii  previously  she  had  put  all 
tbe  remainder  of  her  fortune,  9^^800,  tn  the 
hands  of  Sylvester,  in  cash,  and  nothing 
shows  that  fbe  funds  were  not  still  Idle  In 
bank.  '  The  Inference  strong  that,  appre- 
bending  her  span  of  life  might  be  short,  she 
wished  to  place  the  pn^orty  beyond  the 
reach  of  the  obnoxious  son. 

Sylves^  borrowed  from  a  bank  98,000  on 
the  joint  note  of  himself  and  sister,  and  took 
a  notary  to  tiie  house  of  bis  mother;  and  tbe 
act  of  sale  was  passed  In  doe  form,  and  the 
money  paid  In  the  presrace  of  the  notary  and 
witnesses.  The  sale  was  passed  in  the  din- 
ing room.  As  soon  as  it  was  completed,  the 
son  escorted  the  idck  mother  back  to  her 
bedroom;  sbe  carrying  the  bundle  of  mon^. 
Thereafter  the  daughter,  companion,  and 
nurse  at  the  mother  never  saw  this  money. 
Sylvester  says  that  be  does  not  know  what 
the  mother  did  with  it,  except  that  a  month 
afterwards  she  gave  him  91^200  in  payment 
of  a  judgment  which  some  time  before  the 
daughter  had  obtained  against  her  for  serv- 
ices as  nurse.  Tbe  datighter,  by  the  way, 
had  not  beard  of  this  payment  up  to  the  trial 
of  tills  case,  four  years  afterwards.  Tbe 
money  was  boirowed  and  the  note  executed 
on  the  2d  of  July,  1897.  The  next  day,  on 
the  3d.  the  note  was  paid;  the  loan  transac- 
tion having  been  effected  at  a  cost  of  SO 
cents.  Sylvester  Laporte  Is  a  business  man. 
and  knew  that  the  shares  of  stock  could  be 
transferred  just  as  validly  without  the  ex- 
pense of  taking  a  notary  to  the  house  of  his 
mother,  and  Imposing  upon  his  sick  mother 
the  trouble  of  the  execution  of  a  notarial  act- 
He  was  the  custodian  of  the  ent^  fortuneiof 
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Us  mother— cash  and  all.  The  eaemony  of 
conntlng  the  93,000  In  the  ivesence  of  tbe 
notary  and  witnesses  would  seem,  therefore, 
to  hare  been  a  nseless  one.  It  wooM  look 
rery  modi  as  if  the  object  of  all  these  forms 
had  berai  merely  to  glre  exilac  to  the  tnansao- 
tion. 

When  asked  how  die  piM  for  her  half  of 
tbe  shares  of  stock,  BmDy  Laporte  answereA 
that  she  paid  for  It  wllh  her  own  moneVi 
horlted  from  her  father.  When  asked  where 
she  kept  that  mon^,  she  answered:  "I 
don't  care  to  aaswee  that  question.'*  And 
when  forced  to  answer,  she  said  she  had 
glvoi  it  in  the  hands  of  her  brother  8yl- 
Teetrar.  Tbe  fact  Is  that  she  had  on  that  day 
91,1M.S1  to  her  credit  In  bank,  bnt  that  tbe 
money  was  not  used  at  all  in  makfaig  the  par- 
chase. 

Plaintiff  did  not  know  of  the  borrowing  of 
tbe  98,000  until  after  the  case  had  been  sub- 
mitted. At  his  request  tbe  case  was  reopen- 
ed to  admit  the  evidence  on  tiw  subject  of 
this  transaction.  Tberevpon  the  defendant 
B^rester  Laporte,  who  on  the  first  trial  had 
not  toetifled,  took  the  stand  and  testified  at 
considerable  length.  He  exphUned  all  about 
the  loan  of  98.000*  bnt  said  not  s  word  about 
tiie  return  of  the  money  to  ttie  bank  the  next 
day.  E^iovledge  of  thb  payment  came  to 
the  plaintiff  after  the  case  had  been  again 
submitted,  and  a  second  time  the  case  was 
re-opraed  at  hts  request  to  admit  further  eT^ 
dence^  At  this  third  hearing*  Laporte  ez- 
plalittd  Qkat  the  98.000  paid  by  him  to  tbe 
bank  was  not  the  same  money  he  had  used  In 
making  the  sale,  but  was  money  ho  had  In 
his  bank  box  at  the  time  be  borrowed  the 
98,600  from  the  bank,  and  that  the  money  in 
his  bank  box  had  been  borrowed  by  him 
flmragh  the  Intennedlary  of  a  man  who  had 
dnce  committed  suicide,  and  that  the  dead 
man  had  rinsed  to  reveal  to  him  the  name 
of  tiie  lender. 

When  called  upon  to  produce  the  books  in 
wfaicb  be  kept  the  account  of  his  mother's 
affairs,  or  the  memoranda  he  must  have 
made  in  the  course  of  the  bualness,  these 
books  or  memoranda  bad  been  either  burnt 
or  k»t,  and  he  could  not  remembi»  partle- 
ulan,  but  had  to  resort  to  estimates. 

We  have  no  hesitation  whatever  In  holding 
that  the  sale  was  a  ^ulation.  and  that  It 
most  be  set  adde^ 

Oa  Vie  other  part  of  Hie  demand,  plaintiff 
to  eoaect  tn  his  oontontton  that  the  burdoi  Is 
on  the  defendant  Bylv«ter  Laporte  to  ao< 
count  tor  the  moneys  received  by  him  for  his 
mother,  namely,  94,380  at  one  time,  and 
91300  at  another.  From  the  present  state 
of  the  record,  the  court  would  have  to  give 
Judgment  against  Sylvester  Laporte  for  a 
considerable  amount  on  this  demand.  He 
has  contented  himself  with  making  vague 
and  general  statements  and  giving  estimates, 
Instead  of  making  a  gennlne  effort  to  pro* 
dnee  tbe  facts  before  the  court  He  and 


Ills  sister  know  who  tbe  phyddana  and 
nurses  were  who  were  employed,  and  how 
much  was  paid  to  them.  The  books  of  the 
debenture  company  ought  to  be  accessible. 
If  no^  the  fact  of  th^  Inaccessibility  ought 
to  be  shown.  On  this  demand  the  case  has 
really  not  yet  beoi  tried.  We  wQl  remand  it 
for  that  purpose^ 

Plaintiff  la  entitled  to  Judgment  against 
the  defendante  in  soUdo  fOr  one-third  of  the 
price  at  which  tbe  latter  sold  the  shares  of 
stodi;  ^us  l^ial  interest  from  tte  day  of  the 
sale,  but  in  coming  to  raider  fUs  Judgment 
we  are  met  with  this  difBcuHy:  The  mother 
made  a  will  by  wMch  die  gave  to  Bmlly  La- 
porte 9400  and  to  Bylvester  Laporte  $70(^  by 
way  of  extra  porQcm.  In  the  settlement  be- 
tween the  parties,  thhi  has  to  be  reckoned 
with.  The  defendants  contend  that  the  en- 
tire fortune  ot  the  mother*  apart  from  bonae- 
hold  furniture,  coosiated  of  ^Oa  Judging 
from  the  record,  tiiis  Is  very  wide  of  the 
mark;  bat  vrtut  the  true  altnatlim  may,  on 
further  trial,  be  proved  to  have  been,  tUs 
court  does  not  know.  In  this  condition  of 
tbe  record,  the  court  deems  it  wlstt  to  re-' 
mand  the  whole  case  for  the  settlement  of 
tbe  accounts  between  tiie  parties,  wifli  leave 
to  both  parties  to  amend  their  pleadings. 

It  is  tber^oce  prdwed,  adjudged,  and  de- 
creed that  the  Ju^ment  a^ealed  from  be 
set  aside,  and  that  the  sale  made  by  Cath- 
erine Laporte  to  Bylvester  J.  Laporte  and 
Emily  M.  Laporte  tm  the  2d  July.  188T,  of 
86  shares  ot  stotdc  of  tiie  New  York  Consoli- 
dated Oadlght  Company,  be  set  aside  and 
anuolled,  as  a  pure  simulation,  and  that  this 
ease  be  remanded  for  further  trial,  with 
leave  to  botii  parties  to  amoid  tiielr  plead' 
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ynnriaT.r  f.  HOMER  COMPRESS  &  MFO. 

GO.    (No.  14,481.)* 

CBnirone  Court  of  Loolriana.   March  2.  1906.) 

IHJDBT  TO  BHPLOTfr-DBraOTmB  APPU- 
AKGB8. 

1.  PlaintlfTs  minor  son,  a  day  laborar,  was 
Inetantly  killed  wlille  engaged  Is  tlie  service  of 
defendant,  assistlog  In  ine  work  of  placing  in 
position  a  heavy  ateam  boiler.  It  is  diown 
that  with  proper  appliances,  skill  and  care  the 
work  could  bavs  been  done  io  saf^.  Becansi 
of  tbe  want  of  these  defendant  Is  held  liable^ 

(Syllabus  Iv  the  Court) 

Appeal  from  Judicial  District  Cotirt,  Par- 
ish of  Olaibome;  John  ISiomas  Watkins, 
Judge,  vice  Benjamin  P.  Edwards,  Judges 
recused. 

Action  by  Teemer  Klmbdl  against  tbe 
Homer  Compress  &  Manufacturing  Company. 
Judgment  for  deCendan^  and  platntlfl  ap- 
peals. Reversed. 

McOIendon  &  Seals,  for  appellant.  Rich- 
ardson ft  Richardson,  for  appellee. 
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BLANGHARD,  3.  Bebee  Klmbell,  a 
young  negro,  nineteen  years  of  age,  was  em- 
ployed as  a  day  laborer  by  defendant  com- 
pany. 

Tbe  company  waa  engaged  In  putting  In 
boilers  for  Its  compress,  and  tbe  employment 
of  Klmbell  was  In  connection  wltb  tbla  work. 
He  and  fire  or  six  other  negro  men  were  so 
employed  under  tbe  direction  of  white  men 
In  the  service  of  the  defendant 

Klmbell  was  entirely  tnoperienced.  He 
bad  been  In  tbe  aerrioe  of  the  company  lesi 
than  two  days. 

Two  boilers  had  been  brought  by  rail  to 
tbe  town  of  Homer,  where  the  compress  was 
being  erected. 

They  were  unloaded  from  the  cars  on  a 
platform  located  beside  tbe  track. 

Adjacent  to  this  platform,  and  across  It 
from  the  railroad,  was  a  partially  constructed 
brick  boiler  bouse— a  part  of  the  compress. 

The  boilers  were  to  be  transferred  across 
the  platform  and  into  the  boUer  house,  where 
they  were  to  be  set  permanently  in  position. 

The  platform  supported  the  boilers  up  to 
tbe  front  entrance  of  the  boiler  house,  tbe 
front  wall  of  which  was  left  Incomplete  so 
as  to  admit  the  boilers. 

On  the  Interior  of  tbe  boiler  house  what  la 
called  "cribbing"  had  been  erected,  which 
was  designed  to  support  tbe  boilers  after  leav- 
ing tbe  platform  and  while  on  their  way  to 
their  permanent  location  inside  the  boiler 
house. 

The  first  of  the  boilers  bad  been  trans- 
ferred over  the  platform  and  through  the 
entrance  on  to  tbe  cribbing  within.  It  was 
being  pushed  and  rolled  end  ways.  On  top 
of  the  cribbing  were  placed  two  ellla,  and 
on  these  sills  were  placed  small,  round,  wood- 
en sticks  to  act  as  rollers. 

On  to  these  rollers  the  boiler  was  pushed, 
and  while  within  tbe  boiler  house  and  be- 
fore reaching  the  place  of  Its  location,  con- 
trol was  lost  of  it,  it  rolled  from  the  cribbing 
wltb  great  force  and  violence  and  brought  up 
against  tbe  south  wall  of  the  boiler  bouse, 
where  It  caught  and  pinioned  and  instantly 
crushed  to  death  Bebee  Klmbell. 

This  suit  Is  the  sequel.  It  was  brought  by 
the  father  and  mother  of  the  boy,  who  are 
people  In  lowly  circumstances.  They  claim 
damages  in  tbe  sum  of  $5,000.00  for  and  on 
account  of  bis  death,  and  a  small  sum  for 
wages  due  him. 

The  averment  is  made  that  the  casualty 
was  the  result  of  gross  negligence  and  want 
of  skill  on  part  of  the  superintendent  and 
foreman  of  defendant  company,  under  whom 
Klmbell  worked,  and  to  whose  orders  he 
was  subject 

It  is  further  averred,  substantially,  that 
there  was  want  of  proper  appliances  to  do 
the  work  wltb  safety  to  those  employed  In 
its  execution;  that  proper  protection  to  the 
laborers  against  Injury  was  not  provided; 
that  Klmbell  was  inexperleuced  to  the  knowl- 


edge of  the  officials  of  the  company  who 
hired  blm;  that  the  danger  to  which  he  was 
exposed  was  not  apparent;  and  that  he  bad 
not  been  warned  against  danger. 

Tbe  exception  of  no  cause  of  action  filed 
was,  we  think,  properly  overruled. 

The  answer  of  defendant  admits  the  em- 
ployment of  Klmbell  and  that  he  was  killed 
while  assisting  In  the  work  of  placing  the 
boiler.  Denies  all  tbe  allegations  tending  to 
fasten  liability  upon  it  and  avers  that  while 
In  no  way  responsible  for  the  casualty  the 
company  did,  as  an  act  of  charity,  donate 
tbe  burial  expenses  of  the  deceased,  pur- 
chased the  coffin  and  other  things  to  give 
him  a  decent  burial  and  paid  for  same  with 
the  distinct  understanding  with  the  plaintiff' 
herein  (father  of  tbe  boy)  that  there  would  be 
no  claim  or  litigation  on  account  of  the  ao 
ddent 

The  case  was  tried  by  Jury,  who  returned 
a  verdict  by  9  to  3  In  favor  of  the  defendant 
rejecting  tbe  demands  of  the  plaintiff. 

Tbe  latter  appeals. 

Bullng— It  is  not  necessary  to  notice  that 
part  of  tbe  answer  of  defendant  relating  to 
what  the  company  did  in  the  way  of  paying 
the  burial  expenses  of  tbe  deceased,  further 
than  to  say  It  in  no  way  meets  the  require- 
ments of  Rev.  ClT.  Oode,  art  3071,  in  respect 
of  those  essentials  necessary  to  constitute  a 
transaction  or  compromise  for  preventing  or 
putting  an  end  to  a  lawsuit 

We  rise  from  a  study  of  the  evidence  con- 
vinced that  a  showing  has  been  made  which 
entitles  plaintiff  to  recover. 

The  work  of  removing  the  first  boiler,  from 
where  the  railroad  unloaded  It  to  tbe  place 
designed  for  it  inside  the  boiler  house,  was 
not  done  with  that  regard  for  the  safety  of 
the  laborers  employed  in  that  service  which 
should  have  been  the  case. 

The  boiler  became  dangerous  because  of  its 
weight  and  unwieldiness  after  being  placed 
npon  the  cribbing  inside  the  boiler  house. 
Sufficient  care  was  not  taken  to  prevent  Its 
getting  beyond  control  and  rolling  off  the 
crib  work  and  falling  down  into  tbe  space 
left  between  the  crib  work  and  the  south 
wall. 

This  could  have  been  prevented  by  filling 
that  space,  which  was  only  a  few  feet  wide, 
wltb  crib  work  of  the  same  height  and 
strength  of  that  upon  which  the  boiler  rested, 
and  placing  upon  it  sills  like  those  used  on 
tbe  cribbing  where  tbe  boiler  was.  The  evi- 
dence la  the  additional  cost  of  this  would 
have  been  only  a  few  dollars. 

Or  it  coald  have  been  prevented  by  using 
beams  placed  slanting,  one  end  of  same  rest- 
ing against  the  top  of  the  wall,  the  other 
end  under  tiie  boiler.  These  would  have 
acted  as  safety  props  and  caught  the  boiler 
when,  on  account  of  losing  its  equilibrium, 
it  began  to  move  or  roll  towards  one  side  or 
the  other. 

It  was  the  duty  of  the  master  to  have  fore- 
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Been  Jnst  what  did  take  place,  to  have  ap- 
prehended dauger  from  that  Bource,  aad  to 
hare  guarded  against  it 

The  traosferring  of  the  boiler  to  Its  place 
could  easily  have  been  effected  In  safety  to 
all  engaged  In  the  work. 

The  second  boiler  was  transferred  and 
placed  without  accident  or  Injury  to  any  one, 
and  in  doing  it  timbers  or  beams  were  placed 
obUqnely,  as  described  aboret  with  (me  end 
resting  agalnat  tbe  wall  and  the  other  against 
the  boiler. 

The  soperintendent  of  defendant  company, 
on  the  stand  as  a  witness  for  the  defense, 
admitted,  on  cross-ezamlnatlon,  that  such 
beams  were  so  placed  when  he  came  to  put 
the  second  boiler  In  place,  and  that  they 
were  put  there  to  prevent  the  boiler  from 
rolling.  And  he  further  admitted  that  noth- 
ing of  the  kind  was  used  in  the  attempt  to 
place  in  position  the  first  boiler. 

While  he  endeavors  to  minimize  the  effect 
these  beams,  In  bis  opinion,  had  or  would 
be  expected  to  have,  the  fact  remolns  that 
they  were  used  the  second  time  and  the 
boiler  placed  without  accident,  while  they 
were  not  used  the  first  time  and  accident 
and  Injury  and  death  did  occur. 

He  testified  the  placing  of  the  beams,  In 
tbe  work  of  putting  tbe  second  boiler  In  place, 
did  away  with  the  scotches  used  in  the  pla- 
cing of  the  first  boiler,  and  that  It  was  the 
scotches  which  let  the  first  bolter  slip  and 
caused  it  to  roll  off. 

Tbe  answer  raises  no  Issue  of  contrlbntory 
negligence  on  part  of  the  dead  man. 

Neither  does  It  raise  any  issue  involving 
the  "fellow  servant"  doctrine. 

But,  anyhow,  there  Is  not  sufficient  evi- 
dence to  exculpate  the  company  on  these  Is- 
sues, were  the  same  raised. 

This  brings  us  to  the  question  of  damages- 
how  much  to  award. 

Article  2315  of  the  Revised  Olvll  Code,  as 
amended  by  the  Act  of  1884,  gives  two  causes 
of  action  to  the  surviving  parents  of  a  minor 
child,  who  has  met  with  violent  death  under 
circumstances  which  entail  liability  upon  the 
person  or  corporation  In  whose  service  such 
child  was  at  the  time. 

One  cause  of  action  Is  that  which  tbe 
parents  Inherit  from  the  child.  Such  a  cause 
of  action  is  declared  on  when  the  parents 
sue  for  such  damages  as  the  child.  Itself, 
could  recover  on  account  of  Its  sufferings, 
had  It  recovered.  Rice's  Case,  61  La.  Ann. 
114,  24  South.  791. 

Tbe  other  cause  of  action' Is  that  which  the 
law  gives  to  the  parents  themselves— to  re- 
cover the  damages  sustained  by  them  by  the 
death  of  tbe  chUd. 

We  understand  the  present  suit  to  embrace 
both  actiouR.  But  the  boy  Klmbell  was  In- 
stantly killed;  his  skull  was  crushed  be- 
tween the  boiler  and  the  brick  wall.  He  did 
not  live  to  suffer  and  then  die,  leaving  a 
heritable  claim  to  his  parents  aitoing  on  ac- 
count of  bis  sufferings. 


As  to  tbe  other  cause  of  action,  consider- 
ing  all  the  circumstances  (unnecessary  to 
detaU)  which  enter  into  the  case  and  which 
affect  the  question  of  compensation,  we  have 
concluded  to  allow  plaintiffs  the  sum  of  one 
thousand  dollars— this  to  include  the  small 
amount  which  was  dne  the  deceased  as  wages. 

For  tbe  reasons  assigned,  It  is  ordered,  and 
decreed  that  the  verdict  and  Judgment  ap- 
pealed from  be  set  aside  and  annulled,  and 
It  is  now  adjudged  and  decreed  that  plaintiffs 
do  have  and  recover  of  tbe  defendant  one 
thousand  dollars,  with  6%  Interest  thereon 
from  this  date,  and  all  costs  in  both  courts. 


a09  La.  867) 

BROWN  V.  CITY  OF  BATON  ROUGE.  (No. 
14,023.)« 

(Supreme  Court  of  Lonlsiaoa.   Nor.  17,  1902.) 

ICUNICIPAL  IHPROVBMBNTS-GONTRAOT  FOR 
SBWER— ABANDONMENT  BT  CONTRACT- 
OR—RIQHTS  OF  CITY  BNOINEER. 

1.  Where  the  parties  to  a  contract  for  con- 
structing a.  system  of  sewerage,  anticipating 
possible  cavings  of  banks  and  errors  in  grades, 
agree  that,  in  the  event  of  their  occurrence, 
the  resulting  rights  and  obligations  of  the  par- 
ties shall  be  referred  to  and  adjusted  by  the 
chief  engineer,  and  the  expenditures  and  losses 
shall  be  charged  to  the  party  in  fault,  or  ai 
provided  for  by  the  provisions  of  the  contract, 
the  contract  remaining  in  force,  the  contractor 
is  not  justified  in  abandoning  the  work,  throw- 
ing up  the  contract,  and  ignoring  the  method 
of  adjustment  fixed  by  the  contract 

2.  Where,  during  the  execution  of  a  contract 
tor  tbe  construction  of  a  system  of  sewerage 
(or  the  city,  the  chief  engineer  has  reason  to 
believe  tiiat  a  portion  of  pipe  laid  and  back- 
filled has  been  placed  on  a  wrong  grade,  and 
under  the  terms  of  the  contract  the  contractor 
Is  under  obUgiition  to  ob^  the  ordws  of  the 
engineer  as  to  the  work  Imperfectly  constroct- 
ed,  tbe  enginew  has  the  authorfty,  on  the  re- 
fnsal  of  the  contractor,  to  uncover  the  pipe  to 
have  the  same  done  b^  other  parties  under  his 
supervision.  Such  action  Is  not  -an  ousting  of 
the  contractor  from  the  work  and  the  taking 
in  charge  of  the  same  by  the  city. 

3.  The  contractor  for  the  construction  of  a 
system  of  sewerage  for  a  city  will  not  be  per- 
mitted, by  abandoning  tbe  work  at  a  selected 
stage,  to  place  himself  In  a  better,  and  tbe  city, 
without  unit  on  its  part.  In  a  worse,  position 
than  the  parties  would  have  occupied  had  the 
contract  been  fully  executed. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  Court,  Par- 
ish of  Bast  Baton  Rouge;  H.  F.  Brunot, 
Judge. 

Action  by  Linus  W.  Brown  against  the  ctty 
of  Baton  Rouge.  Judgment  for  defendant 
and  plaintlfl  appeals.  Affirmed. 

Oharles  0.  Bird  and  B.  A.  O'SalUvan,  for 
appellant,  T.  Jones  Gross.  City  Atty.,  A>r 
app^ee. 

NIOHOLLS,  O.  J.  On  tbe  14tfa  of  August, 
1900,  the  plaintiff  entered  Into  a  contract 
wltb  tbe  city  of  Baton  Rouge,  wboeby  be 
agreed  for  tbe  consideration  stated  therein 
to  fandsh  at  his  own  cost  and  expense  all 
the  necessary  materials  and  labor  (except 
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aa  was  apedaBy  excepted  In  the  contract), 
and  to  excavate  for,  and  build  In  a  good  firm 
BDd  substantial  manner,  the  sewers  indicated 
In  a  plan  then  on  flie  in  the  office  of  the 
engineer  in  dbarge  of  sewerage,  and  the  con- 
necttoDs  and  appurtenances  of  every  kind 
complete,  of  the  dimensions,  In  the  manner, 
and  under  tbe  conditions  speclfled;  and  fur- 
ther agreed  that  tbe  engineer  In  charge  of 
the  worlc  should  Inspect  or  cause  to  be  in- 
spected the  materials  to  be  furnished  and 
tbe  work  to  be  done  under  the  contract,  and 
to  see  that  the  same  ^ould  correspond  wltta 
the  specifications  attached  therebx 

He  agreed  to  receive  as  full  compensation 
for  furnishing  all  materials,  labor,  and  tools 
used  In  building  and  constructing,  excavat- 
ing, and  back-fllUng,  and  in  all  respects  com- 
pleting tbe  work  and  appurtenances  In  the 
manner  and  under  the  conditions  spedfled, 
and  as  full  compensation  for  all  loss  or  dam- 
age arising  out  of  the  nature  of  the  work, 
or  from  the  action  of  the  elements,  or  from 
any  unforeseen  obstructions  and  difficulties 
which  might  arise  or  be  encountered  la  tbe 
prosecution  of  tbe  same,  and  for  all  expenses 
incurred  by  and  In  consequence  of  the  sus- 
pension or  discontinuance  of  the  work,  and 
for  well  and  faithfully  completing  tbe  same, 
and  tbe  whole  thereof,  according  to  tbe 
specifications  and  requirements  of  the  engi- 
neer under  them,  certain  prices  specified  and 
fixed  in  the  contract.  Tbe  plaintiff  com- 
menced work  under  the  contract  in  August 
1900,  but  did  not  complete  it.  On  the  25tb 
of  October  be  dismissed  his  force  of  labot^ 
ers,  removed  the  tools  and  Iquplements  of 
construction,  and  abandoned  the  work,  and 
on  the  10th  of  November  instituted  the  pres- 
ent action  against  the  city  of  Baton  Bouge. 
The  action  of  the  plaintiff  In  abandoning 
work  was  preceded  by  considerable  coae- 
spondence  between  himself  and  CoL  Hart- 
ford, the  engineer  In  charge,  and  between 
himself  and  the  mayor. 

On  Octo'ber  19th  he  wrote  to  tiie  latter, 
saying  "he  had  tbe  honor  to  address  him  con- 
cerning tbe  hardships  he  bad  encountered 
and  tbe  serious  loBses  he  had  sustained 
through  his  representatives  [the  representa- 
tives of  the  city]  in  connection  with  the 
work  he  was  executing  for  him  [the  ci^]; 
that  he  did  so  with  reloctance,  but  that  he 
felt  the  interest  of  all  concerned  was  ma- 
terially effected;  that  he  attached  a  state- 
ment, which  partially  contained  the  hardships 
he  had  encountered,  and  which  were  caus- 
ing not  only  a  direct  loss  to  htm,  h\it  ma- 
terially affecting  tbe  character  and  value  of 
the  work.  He  requested  that  the  mayor  and 
mestb^rs  of  tlte  board  of  publle  works  would 
-glvp:tbls  matt^  itbelr  earliest  consideration, 
.with  a  ,vlew  of  reaching  arrangements-  jwhece- 
by  .  the  :recurrence  ;<>f  the  .  errors  wo^ld  be 
.avoided,  and  a.  ^t,  equitable,:  and  satisfac- 
tory remunefal^  would  be  aocorded>*tHni  to 
eover  leases  be  had  sustained  in  (Mmseqiience 
thereof." 


The  statement  referred  to  contained  a  list 
of  wrong  grades  which  he  alleged  had  been 
given  him  at  different  dates  between  August 
26th  and  October  ICth  (both  IncloslTe),  and 
which  required  blm  to  make  alterations  cax^ 
rying  with  them  delays  and  additional  ex- 
pense. 

In  this  statement  he  mentioned  a  communi- 
cation from  Col:  Hartford  to  himself  of  date 
15th  of  October,  directing  him  "to  restore 
a  certain  displaced  pipe  reported  to  be  below 
grade,"  and  calling  bis  attention  In  that  con- 
nection to  article  28  of  the  specifications  gov- 
erning tiie  work;  also  to  a  written  com- 
munication to  bim  on  the  same  day  from 
Hartford,  directing  that  "no  more  trenches 
shall  be  opened  more  than  800  feet  in  ad- 
vance of  pipe  laying,  and  that  the  woA  shall 
be  completed  as  It  is  carried  out" 

Also  to  a  direction  in  writing  upon  tiie 
same  day  that  in  tunneling  for  sewers  no 
more  tunneling  must  be  resorted  to  except 
under  the  restrictions  named  In  article  11  in 
the  specifications,  and  stating  that,  "where 
pipe  is  not  laid,  and  excavation  was  then  In 
progress,  the  entire  work  must  be  open,  cut, 
and  properly  braced."  He  also  In  this  state- 
ment complained  that  he  had  not  been  per- 
mitted on  certain  occasions  to  work  on  Sun- 
day and  at  night,  and  that  the  result  of  not 
having  been  permitted  to  do  so  was  tbe  cav- 
Ings  in  of  the  trench,  which  could  have  been 
avoided.  In  reference  to  the  order  given  by 
C!oI.  Hartford  on  the  16th  of  October  that 
"the  pipe  reported  displaced  should  be  re- 
stored to  grade,"  he  said  that  while  he  was 
taking  steps  looking  to  the  execution  of  the 
order,  and  to  ascertaining  how  tbe  chief 
engineer  desired  this  done,  he  was  Informed 
that  the  latter  was  arranging  to  do  that 
work  himself;  that  he  called  upon  Col.  Hart- 
ford, and  discussed  matters  with  ,  him,  but 
that  daring  the  interview  no  mention  wha^ 
ever  was  made  by  him  as  to  bis  engaging 
men  and  placing  them  on  the  work;  neltber 
had  he  received  any  commimication  advising 
that  he  bad  any  such  Intention;  that  on  tbe 
16th  of  October  a  gang  of  three  men  under 
a  foreman  had  been  placed  on  tbe  work  by 
order  of  the  chief  engineer;  that  this  ap- 
peared to  him  to  be  an  unprecedented  pro- 
ceeding, and  a  violation  of  contract;  that  be 
bad  not  been  placed'  in  default,  and  there 
was  no  occasion  for  so  placing  him,  as  he 
had  carried  out  bis  contract  as  thoroughly 
and  fntelllgentiy  as  was  possible,  and  the 
placing  of  this  foreman  and  three  men  aiwn 
the  work  would  appear  to  be  tbe  most  vicious 
act  possible.  ■ 

Beferrlng  to  the  dJriection  given  to.hlm  that 
no  more  trenches  must  be  opened  more  than 
300  feet  in  advance  of  pipe  laying,  and  that 
the  work  should  be  completed  as  it.wa^  car^ 
ried  on,  ,b6  declared  It  to  be  an  arbitrary 
ruling"  on  th^  part  of  the  chief  engineer,  In 
that  the- .  contractor  was  governed  entirely 
as  to  tbe  opening  of  a  tteh'ch'  ahea(]  of  pipe 
laying  by  Uie  r«)0^;t#J?I'^f^\o,*!5gi**^'« 
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gan^a  employed;  tliat  wltb  a  gang  of  40  men 
tbey  could  not  be  placed  In  800  feet;  It  would 
require  a  longer  distance;  and  he  bad  yet  to 
learn  of  an  loatance  where  the  contractor 
was  restricted  to  thla  distance,  as  this  was 
governed  entirely  by  the  force  he  employed; 
that  consequently  he  conld  not  agree  to  ex- 
ecute the  work  with  sncfa  restrictions. 

With  reference  to  the  restriction  contained 
in  the  direction  as  to  tunneling,  he  declared 
that  this  was  also  a  most  arbitrary  ruling; 
that  he  had  consulted  freely  with  the  chief 
engineer  as  to  the  methods  to  be  adopted  In 
deep  cuts,  and  bad  been  advised  that  there 
would  be  no  objection  to  tannellng;  in  fact 
he  considered  and  adviaed  that  It  was  the 
only  metb<}d  that  conld  be  adopted  and  em* 
ployed  economically  in  deep  cuts,  and,  fur- 
ther, It  was  the  usual  practice;  that  be  would 
coQBider  the  restrictions  contained  in  this 
communication  a  violation  of  the  understand- 
ing reached  between  the  chief  engineer  and 
himself  in  connection  with  ttiat  matter. 

He  claimed  that,  had  no  changes  nor  de- 
lays been  occasioned  in  the  laying  of  the 
pipe  through  the  deep  cuts  on  South  Boule- 
vard, it  would  have  been  kept,  as  It  properly 
should,  directly  up  to  the  finished  excavation, 
but  that  the  changes  and  errors  In  grade  and 
the  refusal  to  allow  the  work  to  progress  on 
nights  or  on  Sundays  had  necessitated  the 
leaving  of  these  biiw  and  tunnels  open  en- 
tirely too  k>ng,  and  bad  occasioned  the  ex- 
isting condition  of  caving;  that  in  aewer 
work,  DO  matter  of  what  magnitude,  it  must 
not  be  restricted  as  to  the  time  when  the 
work  should  be  done,  either  as  to  the  hour 
of  the  day  or  night,  Sundays  or  holidays,  and 
any  restrictions  on  the  contractor  as  to  the 
hour  of  the  day  or  tlie  day  of  the  week  tbat 
he  should  ezeeote  the  work  practlcally  ten* 
dered  impossible  any  satisfactory  www  com- 
pletion. 

On  the  22d  of  October  the  plafaitlff  wrote 
another  letter  to  the  mayor  and  board,  in 
which,  after  referring  to  this  fonner  one  of 
the  Idth,  and  the  subjectmatter  thereof,  he 
•aid:  • 

"A  very  thorough  consideration  of  all  the 
facta  as  now  developed  in  connection  with 
the  work  leads  me  to  submit  to  yon  the  only 
proposition  that  I  can  see  my  way  clear  to 
make,  and  In  making  these  pn^osltlona  I  am 
actuated  by  a  desire  to  have  your  City  pro- 
vided wltb  a  property  constructed  sewerage 
system,  within  a  reasonable  cost  notwith- 
standing the  errors  and  Impediments  which 
had  already  been  made  in  connection  with 
the  work,  and  also  to  avoid  unnecessary 
trouble  and  expense.  My  contract  Is  l^^lly 
annulled  by  the  acts  of  your  representatives, 
but,  with  a  view  of  providing  a  satisfactory 
s^utlon  of  the  matter,  and  securing  greater 
benefite  to  all  conc^ned  I  propose  as  follows: 
For  the  work  done  to  date  you  to  pay  me 
actual  cost  and  10%  and  I  to  proceed  with 
the  work  under  the  direction  and  control  and 
management  of  Col.  Hartford  with  my  fdrce 


and  plant,  and  puA  Uie  worit  to  eomi^tio& 
as  rapidly  as  possible  on  a  baals  of  10%  on 
actual  cost  of  the  work. 

"2nd.  For  all  work  done  to  date,  you  to 
pay  me  the  actual  cost  and  10%  and  I  to 
proceed  with  the  work  with  my  organized 
force  and  plant  and  pnsfa  it  to  completion  as 
quickly  as  possible  and  to  have  the  entire 
control  of  the  execution  of  the  work  tndud- 
ing  the  establishing  of  all  lines  and  levels 
the  positive  elevations  at  Initial  points  and 
scope  to  be  given  by  CoL  Hartford  in  writ- 
ing,  and  I  to  execute  the  work  accordingly. 
The  cost  of  the  work  to  be  paid  for  by  the 
City,  and  I  to  receive  as  compensation  for 
my  services  the  difference  in  cost  of  the  work 
to  be  done  and  the  prices  contained  In  my 
bid  for  the  work.  Under  which  management 
your  City  would  secure  a  properly  executed 
system,  and  the  cost  would  not  materially  ex- 
ceed that  contemplated.  In  making  this 
proposition  I  do  not  prejudice  any  of  my 
rights  In  the  matter  should  the  propositloD 
not  be  accepted.  I  shall  await  your  pleasure 
in  the  matter  up  to  7  a.  m.  Tuesday,  October 
28rd,  1900." 

On-  the  23d  of  Octobw,  iiie  plalntUI  wrote 
another  letter  to  the  mayor  and  board.  In 
which  he  referred  to  his  former  letter  of  the 
19th  of  October,  and  Its  object  and  purpose. 
He  stated  that,  the  board  not  having  adopted 
any  measures  having  for  their  object  the 
amelioration  of  the  hardships  or  granting  him 
any  redress,  he  had  thought  It  wise  to  ad- 
dress them  again  on  October  22d,  and,  sub- 
mitting the  fact  that  ttetc  representatives 
had  legally  annulled  his  contract  he  submit- 
ted two  propositions  (without  prejudice  to  his 
rtgbtiO  tm  the  racecution  of  the  vrotk,  ad- 
vising ttiem  that  he  would  await  thdr  action 
Qntil  7  a.  m.,  October  23,  1900  (that  day); 
that,  the  matter  being  of  snch  moment, 
prompt  and  Immediate  action  was  necessary, 
as  he  could  not  continue  the  work  under  the 
hardships  then  existing.  He  stated  he  had 
tailed  to  receive  any  reply  to  this  communica- 
tion, and,  in  accordance  with  the  advices  con- 
tained In  his  letter  of  the  23d,  he  had  with- 
held his  forces  from  further  work,  but  that 
he  would  hold  them  there  until  7  a.  m.,  Octo- 
ber 2Sth,  before  disbanding  them,  and  «ctend 
further  opportunities  for  the  board  to  con- 
sider the  matter  with  a  view  of  reaching  a 
satisfactory  adjustment;  tiiat  lie  reserved  all 
his  rights  in  the  premises. 

On  the  20tfa  of  October,  the  plalntlfE  wrote 
another  letter  to  the  mayor  and  board  in 
which  he  said: 

"Yonr  verbal  proposftioh  for  me  to  pre- 
sume work  at  once  and  accept  mich  monetery 
consideration  for  past  loss  as  may  be  deter^ 
mined  due  me  by  dedalon  of  sewerage  ex- 
perte  has  received  my  earnest  consideration. 
I  cannot  entertain  the  proposition  for  the 
reason  that  I  bare  no  guaranty  that  I  would 
not  be  subjected  to  a  continuance  of  the  de- 
lays  and  errors  In  grades  and  restrictions  as 
to  irtuB  Z  shall  wor^  and  tte^plaiilng  joi 
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men  on  my  work  ad  libitum— acta  not  em- 
braced tn  my  contract  and  under  which  no 
-work  of  this  character  can  be  executed;  and 
for  me  to  accept  your  proposition  mider  these 
circumstanced  would  be  prejudicial  to  all  In- 
terests involred." 

The  plaintiff  on  that  day  discharged  bla 
force  and  withdrew  from  the  work. 

A  number  of  attempts,  but  without  result, 
were  made  between  that  date  and  the  10th 
of  NoTember  looking  to  an  adjustment  of 
the  claims  advanced  by  plahatlff,  or  proposi- 
tlona  made  by  him  to  resume  the  work,  but 
under  conditl<BiB  other  than  tbose  of  tba  eon- 
tract 

On  December  11th  the  city  of  Baton  Rouge 
made  a  contract  with  Guild  &  Go.  for  the  con- 
sideration, specified  therein,  to  furnish  at 
their  cost  and  expense  all  the  necessary  ma- 
terials and  labor  (except  as  specially  provid- 
ed for),  and  to  excavate  for  and  build  the 
sewers  Indicated  in  the  plan  then  on  file  in 
the  office  of  the  engineer  of  the  dty  of  Baton 
Rouge,  and  the  connections  and  appurtenan- 
ces thereof,  in  the  manner  and  under  the  con- 
ditions specified. 

The  terms  and  conditions  and  specifications 
of  this  contract  were  substantlaUy  the  same 
as  those  which  bad  been  made  by  the  city 
with  the  plaintiff.  The  sewers  appear  to 
have  been  completed  imder  tbis  contract 

On  the  26tb  of  October— the  day  after  the 
plaintiff  had  withdrawn  and  disbanded  his 
force,  as  he  had  stated  he  would  do  In  his 
letters  prior  to  that  date— Hartford,  tlie  chief 
engineer,  had  writtrai  to  him  th«  following 
communication: 

"Under  Article  2&th  of  the  spedflcatlons  of 
your  contract  with  the  dty  of  Baton  Rouge 
for  the  construction  of  sewers,  you  are  here- 
by notified  that  there  la  unnecessary  delay 
In  the  prosecution  of  the  work.  You  are 
hereby  notified  and  directed  to  take  such  nec- 
essary measures  as  will  secure  satisfactory 
completion  of  the  work  under  your  contract 
following  explldtly  the  specifications." 

The  plaintiff  acknowledged,  on  the  28th  of 
October,  recdpt  of  tills  conmiunlcation,  and 
in  his  letter  of  acknowledgment,  among  other 
things,  said: 

"You  no  doubt  know  from  the  communica- 
tion which  I  had  tbe  honor  to  submit  to  the 
Board  of  Public  Works  under  date  of  Octo- 
ber 19th  In  which  I  fully  set  forth  my  griev- 
ances and  the  hardslilps  Z  have  endured  at 
your  hands  and  the  hands  of  those  under  you, 
to  say  notlilng  of  my  verbal  complaints  to 
yon  that  no  contractor  could  possibly  com- 
plete the  work  or  continue  It  for  the  most 
limited  time  under  such  circumstances. 

"In  case  of  any  unnecessary  delays  in  tbe 
opUilon  of  the  Engineer  he  shall  notify  the 
Oontractor  In  writing  to  that  effect  If  the 
Contractor  shall  not  within  five  days  there- 
ntter  take  such  measures  as  will  In  the  Judg- 
ment of  the  Engineer  Insure  the  satisfactory 
completion  of  the  woric,  the  Bnglneer  under 
authority  from  the  City  may  tlien  .notify  the 


Contractor  to  discontinue  all  work  under  this 
contract  and  it  Is  hereby  agreed  that  the 
Contractor  Is  to  Immediately  respect  said  no- 
tice and  stop  work,  and  cease  to  have  any 
right  possession  of  the  ground.  Tbe  En- 
gineer shall  thereupon  have  the  power  to 
place  such  and  so  many  persons  as  he  may 
deem  advisable  by  contract  or  otherwise  to 
Complete  the  work  herein  described,  and  to 
use  such  materials  as  he  may  upon  the  line 
of  the  work  or  to  procure  other  material  for 
the  completion  of  the  same  and  to  charge  the 
expense  of  said  labor  and  materials  to  the 
aforesaid  contractor,  and  the  expense  so  char- 
ged shall  be  deducted  and  paid  by  the  party 
of  the  first  part  [the  dty]  out  of  such  money 
as  may  be  then  due  or  at  any  time  tho'eafter 
become  due  to  said  contractor,  under  and  by 
virtue  of  the  agreement  or  any  part  thereof, 
and  In  case  such  expense  Is  less  than  the  sum 
which  would  have  been  payable  under  tbis 
contract  If  the  same  had  been  completed  by 
the  party  of  the  second  part  [the  plaintiff], 
he  shall  be  entitled  to  receive  the  difference, 
and  In  case  such  expense  Is  greater,  the 
party  of  the  second  part  [the  contractor,  tbe 
plaintiff]  shall  pay  the  amount  of  the  excess 
so  due." 

Tbe  contract  between  the  plaintiff  and  the 
dty  was  not  "for  and  in  consideration  of  the 
price  and  sum  aggregating  forty-five  thou- 
sand dollars,"  as  alleged  In  the  petition. 
Forty-five  thousand  dollars,  or  so  much  there- 
of as  might  be  necessary,  was  the  amount 
set  aside  by  the  city  for  the  construction  of 
a  system  of  sewerage  and  drainage.  The 
amount  to  be  expended  for  the  system  was 
not  to  exceed  946,000,  bat  it  might  be  less. 

The  plaintiff  bound  Iilmself  to  complete 
the  work  In  Its  entirety  under  a  plan  pro* 
posed  to  It  by  Col.  Hartford  at  certain  pricea. 
but  tbe  exact  amount  of  the  work  to  be  done, 
and  of  the  material  to  be  furnished,  and  the 
exact  cliaracter  of  the  material  furnished  to 
be  used  were  not  definitely,  but  only  gener- 
ally and  approximately,  fixed  therein.  These 
factors  being  uncertain,  the  price  to  be  given 
for  the  execution  of  tbe  entire  system  could 
not  be  fixed  in  round  numbers  for  the  whole 
by  antidpation.  Tbe  work  conslstbig  prin- 
cipally of  the  furnishing  and  laying  of  pipes 
of  certain  sizes  and  material  tn  troches  of 
various  depths  and  widths  and  refilling  the 
trenches,  the  contractor  agreed  to  excavate 
trenches  of  varying  depths  and  widths,  to 
furnish  and  lay  therein  plpea  of  a  particular 
material  and  size,  and  to  refill  the  excava- 
tions for  certain  specified  amounts. 

The  eight-Inch  clay  pipe  sewer,  laid  and 
complete,  0  to  6  feet  deep,  per  lineal  foot  28 
cents;  6  to  8  feet  deep,  per  lineal  foot,  30 
cents;  8  to  10  feet  deep,  per  Ihieal  foot.  88 
cents;  and  so  on  down  for  excavations  20 
feet  or  more  in  depth,  the  price  increasing  at 
each  2  feet  of  depth  in  the  same  manner. 

For  lO-incb  clay  pipe  sewer,  laid  and  com- 
plete, and  other  sizes  of  clay  pipe  sewer,  laid 
and  complete^  from  10-lacb  ufr  to>B4-Iiich  olay 
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pipe  sewer,  laid  and  complete,  different  prices 
per  lineal  foot,  the  prices  varying  and  In- 
creasing for  each  Increasing  size  of  pipe  and 
eacli  2  feet  la  the  depth  of  excavation. 

The  contract  fixed  contingently  the  increas- 
ed price  which  was  to  be  paid  ahoold  cast* 
iron  pipes  of  different  sizes  be  snlMtltoted 
for  the  samc-slzed  clay  pipes. 

The  prices  for  certain  substantively  de- 
scribed appurtenances  of  the  system— such  as 
manboteB,  flush  tanks,  etc.,  vers  spedflcally 
fixed. 

In  a  letter  of  October  30th  the  plaintiff 
wrote  to  the  mayor  and  board  as  follows: 

"Appreciating  the  estranged  relations  which 
cannot  probably  be  avoided  between  your  en- 
gineer and  myself,  due  to  the  measures  I 
have  been  forced  to  take,  and  with  a  view  of 
arranging  a  satisfactory  compromise,  and 
avoid  all  further  trouble  and  expense,  I 
would  submit  a  proposition  whereby  you  pay 
me  actual  cost  and  10%  on  all  work  I  have 
performed,  and  the  actual  cost,  with  no 
profit  to  me  on  all  the  materials  and  tools  I 
have  In  hand  for  the  work,  which,  according 
to  the  statements  annexed,  would  be  as  fol- 
lows: 


Actual  moaer  on  worlc  performed  |13.380  15 

20%  on  amount   1,338  01 

Actual  cost  of  materiala  anil  toola  on  band 
and  paid  b>r   1,S09  U 

Total  amount  due  (16,027  7S 

Paid  by  Gttr  on  aocovnt.   6,460  M 

Balasoe  dae   |10,ST?  68 

"You  to  accept  my  ordfer  for  payment  on 


materials  and  tools  which  are  Id  band  but  not 
paid  fov-amovntlng  to  96,126.35." 

In  a  later  letter  be  wrote: 

"Understanding  that  It  Is  the  desire  of  the 
Board  in  order  to  amicably  settle  the  matters 
now  before  it,  and  setting  aside  all  otber 
propositions  made  by  me,  I  submit  a  definite 
and  fixed  sum  that  I  will  accept  In  full  settle* 
ment  I  submit  the  following: 

J  have  paid  ont  for  labor  plant  and  ma- 
terlala  now  In  tlia  work  and  on  hand 
and  actually  paid  tor  by  me  $14,T?0  SI 

I  have  raceWed  on  account  of  the  work....    6,450  04 

Leavlns  a  difference  of  I  9,330  47 

"TbSs  Is  the  actual  difference  existing,  and 
I  am  willing  to  accept  this  amount  losing  my 
profit  on  same  and  over  two  months*  work." 

In  one  of  the  letters  written  by  the  plain- 
tiff to  the  mayor  tendering  propositions  of 
settlement,  the  additional  10  per  cent  be- 
yond actual  cost  mentioned  therein  is  re- 
ferred to  as  "being  to  cover  the  extraordinary 
eipense  which  the  errors  of  the  inspectors 
forced  him  to  incur." 

In  their  brief  plaintiffs  counsel  say: 

"The  city  is  hidebted  to  the  plaintiff  In  the 
sum  of  $20,896.86  for  work  actually  perform- 
ed and  materials  and  plant  actually  used, 
and  In  the  additional  sum  of  fO.OOO,  being 
the  profit  he  would  have  realised  had  he  been 
permitted  to  complete  his  contract,  and  the 
farther  sum  of  $2,500  that  he  would  have 
made  by  making  the  necessary  connections, 
between  the  resldoices  and  the  sewer  sys- 


tem; making  a  total  of  $32,39Q.86,  less  $5,- 
430.04  paid  on  account   •   •  * 

"The  plaintiff  rests  his  right  to  abandon 
his  contract  and  demand  payment  for  work 
done  and  profits  he  would  have  realised,  on 
the  grounds  that— 

"First  By  the  action  of  the  city  in  em- 
ploying engineers  who,  either  through  Ig- 
norance or  design,  furnished  htm  with  grades 
and  levels  so  erroneous  that  he  was  put  to 
continual  extra  expense,  his  labor  disorgan- 
ized, and  every  impediment  placed  In  his  way 
to  prevent  his  successfoUy  completing  his 
contract. 

"Second.  By  the  city,  through  its  officers, 
taking  possession  of  his  work,  uncovering 
without  cause  the  pipes  laid  in  such  a  man- 
ner as  to  Insure  the  breaking  of  each  length 
of  pipe  as  It  came  to  view,  clearly  evincing 
their  intention  of  'breaking  the  contractor.* 
•    •  « 

"The  plaintiff,  in  his  petition,  alleges  'that 
even  with  the  delays  and  errors,  your  pe- 
titioner was  willing  and  anxious,  having  the 
means  at  hand,  to  continue  and  complete  said 
work.'  The  testimony,  not  only  of  the  plain- 
tiff, but  also  that  elicited  from  every  witness 
placed  on  the  stand,  shows  that  this  allega- 
tion Is  true.  It  cannot  be  denied  tliat  In- 
numerable errors  were  committed,  which 
were  dally  costing  the  plaintiff  sums  of 
money  to  repair;  and,  although  all  his  bills 
up  to  the  trial  of  the  cause  bad  been  'turned 
down,'  still  he  was  In  hopes  that  at  some 
future  day,  when  the  work  was  completed, 
the  city  authorities  would  relmburae  him. 
Plaintiff,  for  the  errors  and  changes,  could  not 
legally,  without  putting  himself  in  default 
have  given  up  the  contract  The  law  is  clear 
and  positive  that  for  acts  done  by  the  con- 
tractor which  may  t>e  compensated  in  dollars 
and  cents  the  contract  must  not  be  voided. 
The  contract  Itself  had  made  provision  for 
extra  work  due  through  the  faults  or  the 
errors  of  the  city,  and,  though  the  officials 
were  apparently  deternUned  the  plaintiff 
should  not  get  compensatkm,  still  the  agree- 
ment was  there. 

"But  though  these  errors  would  not  Justify 
the  voldance  of  the  contract  they  go  a  great 
way  to  Indicate  the  methods  adopted  towards 
the  contractor,  and  throw  abundant  light 
upon  the  acts  of  the  dty,  when  causes  Justify- 
ing avoidance  of  the  contract  were  shown. 
The  allegations  of  the  petition  show  that 
the  abandonment  of  the  contract  was  not 
based  exclusively  on  the  errors  and  changes 
made  by  the  city,  but  on  more  serious  legal 
grounds." 

Counsel,  having  made  this  statement  in 
their  brief,  chaise  that  the  defendant,  with- 
out cause,  took  possession  of  the  works  un- 
lawfully, and  exposed  the  pipes  in  the  trench 
from  20  to  26  feet  deep  in  such  a  manner  as 
to  Insure  the  breaUns  ot  each  piece  as  It 
came  to  view. 

Counsel  also  attribute  the  whole  of  theL 
Utigatlon  and  loss  to  »>6^tlfr^?fOOte^le 
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legal  refusal  0t  the  engineer  to  permit  work 
to  have  been  done  on  Sunday,  October  13th. 
Tbey  dalm  that  the  contractor  had  the  right 
to  wwk  on  that  day,  that  there  was  no  law 
prohibiting  such  work,  and  that  there  was 
nothing  in  the  contract  giving  the  city  power 
to  prohibit  It 

In  order  to  folly  understand  the  altuatloa 
of  the  parties  to  this  litigation,  It  Is  neces- 
sary that  certain  provtslons  of  the  contract 
additional  to  those  hereinbefore  referred  to 
should  be  stated.  Under  the  subheading  of 
"Excavation  of  Trench,"  the  eleventh  sec- 
tion or  article  of  the  specifications  of  the 
contract  declares,  among  other  matters,  that: 

"The  trench  shall  be  excavated  along  the 
line  designated  by  the  Engineer  and  the  depth 
necessary  for  laying  the  sewer  or  sub-drain 
at  the  grade  given  by  him.  *  *  *  In  case 
the  trench  be  excavated  at  any  place  except 
at  points  below  the  proper  grade,  it  shall  be 
refilled  to  grade  with  sand  or  loam  thorough- 
ly rammed  without  extra  compensation,  un- 
less the  excavation  be  ordered  by  the  Engi- 
neer. No  tunneling  will  be  allowed  except 
by  written  permit  with  restrictions  from  the 
Engineer. 

"The  Engineer  stiall  have  the  right  to  limit 
the  amount  of  trench  that  shall  be  opened 
or  partly  opened  in  advance  of  the  completed 
sewer,  and  also  the  amount  of  trench  left 
unfilled.  In  soft  ground  or  where  In  the 
opinion  of  the  Engineer  the  soil  Is  of  such 
nature  as  to  endanger  the  alignment  of  the 
sewer,  the  trench  shall  be  excavated  to  such 
depth  below  and  then  brought  back  to  grade 
by  suitable  flillog  of  dry  earth,  sand  or  con- 
crete, or  in  such  manner  as  the  Engineer  may 
direct  and  for  this  work  the  contractor  shall 
receive  no  extra  compensation." 

In  the  twentieth  section  it  Is  declared  that 
"earth  slips  and  caves  Into  the  trench  must 
be  refilled  and  stamped  In  the  same  manner 
as  the  trench  proper  without  extra  compen- 
sation." 

In  the  twenty^flfth  section  of  specifications 
It  Is  declared,  under  the  subheading  of  "Final 
Inspection":  "In  general  the  work  shall 
comply  with  these  spectfications,  and  if  found 
not  to  be  80  in  any  respect  It  shall  be 
brought  to  the  proper  conditions  by  cleaning 
pointing,  or,  If  necessary,  excaVatiug  and  re- 
building all  at  the  expense  of  the  Contractor. 
But  If  It  be  found  after  uncovering  any  pipe 
or  other  work  at  the  order  of  the  Engineer 
that  no  defects  exist  or  that  a  defect  was  not 
due  to  the  fault  of  the  Oontractor,  then  the 
expense  of  It  shall  be  borne  by  tlie  City." 

The  twenty-sixth  section  of  the  specifica- 
tions, under  the  subheading  "Oeneral  Pro- 
visions," declares  that:  "If  any  alteration  In 
the  plan  dlredied  by  the  Engineer  diminish 
the  quantity  of  the  work  to  be  done,  they 
shall  not  constltnte  a  claim  for  damages  nor 
for  anticipated  profits,  and  any  Increase  or 
decrease  shall  be  paid  for  or  deducted  ao> 
ecwdlug  to  tba  qoftnttty  actnally  done,  and  at 


the  price  established  for  the  work,  under 
the  contract  The  work  shall  be  prosecuted. 
In  such  manner  and  form  as  at  many  dif- 
ferent points  at  such  time  and  with  such 
force  as  the  Engineer,  may  determine  from 
time  to  time,  during  the  pn^ess  of  the 
work.  *  *  •  Bhould  It  become  necessary 
to  restore  stakes  marking  grades  or  lines  de- 
stroyed or  displaced  through  the  carelessness 
of  the  Contractor  or  any  of  his  employes, 
such  restoration  shall  be  at  the  expense  of 
the  contractor.  If  any  person  employed  by 
the  contractor  on  his  work  shall  appear  to 
be  Incompetent  or  disorderly,  he  shall  be- 
discharged  Immediately  at  the  requisition  of 
the  Engineer,  and  shall  not  be  employed  again 
on  the  works." 

The  twenty-eighth  section  of  the  specifica- 
tions, under  the  subheading  of  "Imperfect 
Work,"  declares  that:  "When  any  work  or 
material  la  found  to  be  Imperfect  whether 
passed  upon  by  tlte  Inspector  or  not,  ihe  said 
work  shall  be  taken  up  and  replaced  by  new 
work,  without  delay  at  any  time  prior  to- 
final  acceptance.  If  the  contractor  shall  be 
notified  by  the  Engineer  of  any  requirements 
or  precautions  neglected  or  omitted,  or  of  any 
work  improperly  done,  he  shall  at  once  rem- 
edy the  same,  and  If  he  fail  to  do  so,  th& 
Engineer  under  the  direction  of  the  City  shall 
perform  such  work  at  the  Contractor's  ex- 
pense and  deduct  all  costs  from  amounts  due- 
or  to  become  due  by  the  Contractor." 

The  tlilrtleth  section  of  the  spedficationa,. 
under  the  subheading  of  "Extra  Work,"  de- 
clares that:  "If  any  work  of  the  general 
nature  of  the  work  herein  contracted  for,  but* 
for  doing  which  a  bid  has  not  been  spedally 
made  shall  need  to  be  done,  the  Contractor 
shall  do  the  same  under  the  direction  of  the 
Engineer  and  shall  receive  tha%for  the  actual 
cost  of  ' labor  and  material  used  as  shown  by 
satisfactory  vouchers  plus  ten  per  cent  for 
superintendence  and  use  of  tools,  but  he  shall 
not  be  entitled  to  receive  payment  for  any 
work  as  extra  work  unless  ordered  by  the- 
Engineer  to  do  the  same  as  such." 

By  the  thirty-third  specification  It  Is  de^ 
clared  that:  "The  Engineer  In  charge  shall 
have  the  final  decUon  of  all  matters  In- 
dispute.  Involving  the  character  of  the  work, . 
the  compensation  to  be  made  therefor  or  any 
question  arising  under  this  contract  He- 
shall,  as  representing  the  City,  have  the  op- 
tion of  making  any  changes  in  the  line,  grade,, 
plan,  form,  disposition,  dimensions,  quantity 
ot  material  of  the  work  herein  contemplated, 
either  before  or  after  construction  is  be^n,. 
and  all  other  explanations  or  directions  neces- 
sary for  carrying  out  or  completing  sati»- 
factorlly  the  dltierent  descriptions  of  work 
contemplated  and  provided  for  under  thl»- 
contract  will  be  given  by  the  Engineer." 

The  thlrty-fbnrth  section  declares  that  thr 
coBtractor  mdst  perform  the  work  contra<*t' 
ed  for  strictly  according  to  these  speclflca* 
tkma,  and  folJov  at  all  times  without  a*^ 
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my  all  orders  and  Imtructlons  of  the  eii«i- 
jieer  \n  the  proaecntloii  and  completion  of 
the  work,  and  every  part  thereof. 

By  the  thirty-flfth  section  It  la  provided 
that  the  engineer,  on  the  Ist  of  each  month, 
or  within  five  days  thereafter,  daring  con- 
struction, will  estimate  the  amopnt  of  work 
completed  during  the  preceding  month  ao- 
ccffding  to  theae  speclflcatlonB,  and  85  per 
cent  of  the  amount  due  beyond  the  reserva- 
tion herein  made  will  be  paid  the  contract- 
or on  or  before  the  15th  of  each  month  for 
the  work  of  the  preceding  month. 

When  the  contract  shall  have  been  com- 
pletely performed  on  the  part  of  the  con- 
tractor, the  engineer  shall  proceed  to  niake 
flnal  measurements  and  estimates  of  the 
same,  and  shall  certify  to  the  same  to  the 
city  council,  who  shall,  except  for  cause, 
iia«ln  specified,  pay  the  contractor,  on  or 
before  the  fifteenth  day  after  such  comple- 
tion of  the  contract,  the  balance  which  shall 
be  found  due,  excepting  such  sum  as  may 
be  lawfully  restrained  under  any  provision 
of  the  contract 

The  plaintiff  acknowledges  to  have  re- 
ceived $6,450  on  account,  and  it  Is  declared 
in  the  Judgment  of  the  district  court  (though 
th»e  Is  nothing  In  the  record  sustaining  this 
jtatement  beyond  the  statement  Itself)  Hxat 
"since  the  institution  of  the  suit  the  plabi- 
tUf  admitted  other  credits,  aggregating 
abont  $4,500."  According  to  tills,  the  plain- 
tiff lus  received  upon  the  contract  $9,EH>0. 

The  work  covered  by  plaintiffs  contract 
was,  beyond  question,  impeded  during  Its 
«xecation  by  cavings  In  at  different  times  of 
the  banks  of  the  trenches,  and  by  alterations 
of  the  grades  first  given  to  him  by  the  as- 
-slstant  engineer  and  his  Bubordlnates,  em- 
ployes of  the  dty.  These  cavlnga  and  al- 
•teratfons  carried  with  them,  as  a  conse- 
quence, ontlays  and  expenditures  of  money 
by  the  contractor  which  otherwise  would 
not  have  been  called  for.  We  discover 
nothing,  however,  In  the  record  indicating 
a  desire  or  intention  on  the  part  of  the  en- 
glneer  in  charge  of  the  work  or  his  asstst- 
ants,  through  ttieir  conduct  to  injure  the 
plaintiff,  and  force  him  for  self-defense  to 
abandon  his  contract  If  the  contractor 
has  afiy  rightful  deinand  against  the  dty,  It 
most  rest  upon  a  basis  other  than  thla. .  We 
do  not  think  that  the  directions  glveh  by  the 
chief  engineer  to  the  plaintiff  in  regard  to 
the  work,  which  are  complained  of  by  the 
latterasbavli^been  arbitrary,  famished  blm 
-any  legal  ground  for  complaint  The  snb- 
)ect-matters  thereof  were  placed  under  his 
-control  and  antborlty  by  the  »press  terms 
Ajt  the  contract  We  perceive'  nothing  ar- 
bitrary In  the  exercise  of  the  autiioMty. 
^e  ^n^lneer  cla&ns  that  to  have  given  the 
plaintiff  any  greater  latitude  than  he  did, 
would  bate  resulted  prejudicially  to  both 
4iarties^  Kod-'  i^e  are  not  prepared  to  soy 
that  tills  pnpositMw  la  not  «aU  fOvBdeO.'  , 


The  auctions  of  grades  and  the  cav- 
ings of  banks  are  matters  which  almost  ne- 
cessarily occur  In  the  execution  of  sewerage 
work.  They  may  be  occasioned  by  the  fault 
of  the  contractor,  by  that  of  the  engineer 
or  bis  assistants,  or  by  that  of  nelth^,  bat 
may  result  from  unforeseen  difficulties  or 
unavoidable  accidents.  A  ^dlng  of  the 
contract  will  sbow  that  their  possible  or 
probable  occurrence  was  contemplated  by 
both  of  the  contracting  parties,  and  that 
In  the  event  of  their  occurrence  the  rights, 
the  obligations,  and  the  remedies  of  each 
were  precisely  fixed  by  special  clauses  ac- 
cording to  the  facts  of  different  cases.  The 
different  clauses,  whether  they  were  wise 
or  unwise,  judldous  or  injudidoua,  bound 
both  Bides.  The  plaintiff  was  well  aware 
what  his  rights  and  his  remedies  were,  as 
resulting  from  troubles  of  that  character, 
for  he  presented  the  claims  which  he  ad- 
vanced arising  therefrom  for  adjustment 
and  settlement  to  the  chief  engineer,  as 
provided  for  in  these  clauses.  The  district 
judge,  in  his  reasons  for  Judgment  correct- 
ly observes  that  plaintifTs  complaints  on 
these  particular  grounds  were  not  urged  by 
him  In  his  pleadings  as  the  cause  for  Ills 
abandonment  of  the  work;  that  on  the 
contrary,  his  petition  recited  tliat  "he  was 
willing  and  anxious,  having  the  means  at 
hand,  to  continue  and  complete  his  work, 
when,  on  the  16tb  of  October,  said  city, 
through  its  officers  and  agents,  actually  vio- 
lated the  contract  by  appearing  on  the 
work  with  a  body  of  men,  and,  despite  the 
violoit  protests  of  petitioner,  taking  charge 
of  said  work  without  giving  petitioner  any 
notification,  and  for  direct  violation  of  the 
letter  and  spirit  of  the  contract" 

The  appellant  states  In  argument  that  his 
various  claims  were  all  "turned  down"  by 
tile  chief  engineer,  bat  this  is  not  correct 
A  portion  of  them  were  allowed  and  a  por- 
tion disallowed,  bat  this  was  done  after 
the  abandonment  by  plaintiff  of  the  work, 
and  therefore  was  not  the  Impelling  or  In- 
fluendag  cause  for  that  act  We  do  not 
think  that  the  action  of  the  chief  engineer 
on  the  13th  of  October  In  sending  a  foreman 
with  several  men  to  a  particular  portion  of 
the  work,  and  having  them'  uncover  a  por- 
tion of  pipe  which  bad  bfeen  laid  there,  with 
a  view  to  examine  the  condition  of  the  same, 
and  to  place  it  in  proper  position,  was,  as 
claimed,  a  "taking  charge  of  the  work"  by 
the  city,  and  an  ou^ng  of  himself  from 
further  iM-osecution  of  the  work,  as  asserted 
by  the  contractor.  His  (wuftsel  correctly 
advised  him  on  tbat'sabject'a'fta-  this  fact 
'had  taken  place.  The  pipe  at  the  place  re- 
ferred to  was  Improperly  '  laid.  'Whether 
the  fault  for  the  sftme  irae  that  of  the  con- 
tractcHT  or  that  of  the  engineers  or  Inspect- 
ors, It  necessarily  had'  to  be  set  right  at 
once.  The  work  could  not  be  contifitied 
nn]e«8"lte  ctrtfectibii  Bttaenild  be  madb.-  At 

Digitized  by  Google 


48 


84  SOUTHEItX  REPOBTEB. 


may  1>e  that  the  city,  tbrougli  its  employes, 
was  at  fault  In  respect  to  tbe  grade  of  tbis 
piece  of  pipe,  and  also  for  the  breaking  of 
the  same  in  the  act  of  nncoverfng  It;  bat 
those  were  qaestIon§  which  were  to  be  set- 
tled under  and  through  the  proTlslons  of 
the  contract  The  fact  Itself  remained  that 
the  pipe  had  to  be  set  right,  and  the  engi- 
neer had  the  unqnestlonable  right  to  order 
this  done  by  the  contractor.  Tbe  order  to 
that  effect  wu  leeelTed  by  plalntUTs  rep- 
resentatlTe  at  the  work  (he  himself  being 
absent  In  New  Orleans  at  the  time),  and. 
while  he  did  not  positively  refnse  to  obey, 
be.  In  a  written  answer,  laid  the  blame  of 
the  errw  upon  the  d^,  and  impliedly  raised 
an  lasne  aa  to  the  antfaority  of  the  engineer* 
under  the  drcamstances,  to  issue  13ie  order. 

Tbere  li  no  doubt  of  the  fact  that  this  last- 
mentioned  letter  waa  banded  to  the  plaintiff 
on  bis  return  to  Baton  Boree,  and  tbat  the 
nbJect-mattOT  of  the  correspondence  was  thai 
discussed.  Plahktlff  denies  Oat  he  refused 
at  that  Interview  to  ob^  the  order,  but  tbe 
district  Judge  held  that  under  tbe  evidence 
tile  fact  of  refusal  was  established.  We  have 
examined  the  testimony  on  the  subject  care- 
fully, and  we  do  not  see  bow  tbe  Judge  could 
have  reached  any  other  conclusion  than  be 
did.  naintUt,  retDSIng  to  correct  the 
grade  of  tbe  jdpe,  deariy  placed  himself  In 
tbe  wrong,  and  warranted  and  Justified  the 
dty  In  makbv  tihe  particular  correction  it- 
sdf.  The  contractor  ooold  not  complain  of 
tiiat  act  as  per  se  Tlolatlng  tiie  contract,  and 
as  being  an  undertaking  1^  tbe  dty  to  take 
chaise  Itself  thneafter  of  the  further  execu- 
tion of  tbe  work  gmerally  In  Hen  and  place 
of  tbs  plaintiff.  If  plalstlfl  Onally  readied 
the  condnslon  tbat  ttilB  was  the  immediate 
legal  effect  of  this  act,  be  erred.  The  re- 
fusal by  tbe  contractor  to  correct  the  error 
complained  of  was  a  yiolation  by  him  of 
his  own  duty.  It  placed  the  dty  In  a  position 
to  avail  itsdf  of  tbat  fiict  as  a  ground  for 
orating  the  plaintiff  from  further  continuance 
of  Hui  work;  but  ft  was  for  tbe  dty  Itself 
to  decide  whether  It  would  avail  Itself  of 
tbat  right  It  was  not  forced  to  fallow  tbat 
conrs&  Tbe  plaintiff  himself  oould  not  faislst 
tiiat  It  should  do  80,  and  base  a  legal  right 
qpon  a  legal  fiiult  and  wrong. 

The  twenty-ninth  section  of  the  spedflcs^ 
tlons  has  no  bearing  upon  the  Question.  The 
action  taken  by  the  dty  was  not  the  equiva- 
lent of  tbat  called  for  and  antiunised  by  tbat 
section.  The  dty  engineer  did  not  noti^  tiie 
contractor  to  disGontinns  bis  work  Immediate- 
ly under  the  contract  The  uncovering  of 
tiie  pipe  and  the  placing  of  the  same  1^  the 
dty  at  tbe  proper  grade  left  the  contractor  at 
perfect  liberty  to  proceed  with  the  execution 
of  his  mtk;  but  it  Is  apparent  that  be  had 
made  up  bis  mind  that  he  could  not  carry 
out  tbe  contract  under  the  existing  terms  and 
conditions  without  loss  to  himself.  That  this 
la  ao  Is  dearly  sbowa      tbe  wbola  tt  Us 


later  correspondence  with  tbe  dty  auth(^< 
ties.  It  Is  clear  that  the  plaiutlff  liad  r^iched 
tbe  conclusion  that  the  power  and  authori^ 
conferred  upon  tbe  chief  engineer  with  his 
consent  were  bound  to  result  disastrously  to 
himself,  and  that  he  therefore  determined  to 
proceed  no  further  In  the  premises. 

The  city  was  perfecUy  willing  that  be 
should  continue  his  work,  urged  him  to  do  so, 
and  offered  to  have  the  claims  which  be  ad- 
vanced adjusted  and  settled  amicably  by  an 
expert  oi  sewerage  matters;  but  be  dedlned 
the  offer.  The  dty  was  gtillty  of  no  wrong 
towards  tbe  plaintiff,  and  therefore  be  could 
not  by  abandoning  hia  contract  wHbout  any 
fault  on  its  part,  after  a  mere  partial  execu- 
tion of  tbe  same,  acquire  a  position  relative 
to  tbe  dty  superior  to  and  more  advantt^eons ' 
to  himself  than  he  would  have  hdd  bad  ha 
carried  the  contract  to  com^etion.  He  can- 
not make  a  omtract  wbldi,  if  completed  ac- 
cording to  Its  exact  terms  and  conditions, 
would  be  a  disastrous  one,  a  source  of  profit 
and  emt^ument  to  himsdf  cutting  (so 
far  as  he  was  concerned)  the  contract  at  some 
selected  stage,  and  by  so  doing  force  tbe  ottiet 
contracting  party,  through  no  oror  of  Its  own, 
to  complete  tbe  work  throiu;b  other  persons 
with  a  disadvantage  to  itself,  on  the  contract 
taken  to  Its  entirety,  which  It  would  not  oth- 
erwise have  suffered.  The  dty  bad  tiie  right 
to  deal  with  tbe  wotk  as  a  whole,  and  to 
have  tbe  work  fully  executed  at  tbe  prices 
fixed  to  tbe  contract  taken  to  their  entirety. 
The  dty  claims  tbat  such  was  tbe  result  of 
plalntifTs  actions  in  tbe  premises.  It  eontaite 
that  tbe  amonntt  whldi  It  has  beoi  compelled 
to  pay  to  Oulld  A  Go.  to  complete  the  sewer, 
added  to  tbat  which  ft  has  actoally  paid  to 
the  ptalntU,  has  forced  It  tato  an  eaqpendl- 
tnre  greater  than  that  whldi  It  would  have 
beoB  called  upon  to  pay  to  platotlff  for  tbe 
entire  woriE  on  tbe  terms  and  couUtiona  <^ 
toe  contract;  that  the  plaintiff  under  sam^ 
Is  legally  liable  to  It  for  tbe  difference^  and 
to  due  course  should  be  made  to  pay  tiie 
same. 

The  situation  of  the  parties  towards  each 
other,  considered  from  tills  standpdnt  waa 
not  attempted  to  be  shown  by  tin  defendant 
nor  ta  tbe  same  disclosed  by  the  record. 
The  right  to  reoovw  tbta  alleged  balance^  If 
due,  was  reserved  to  defoidant  by  tiia  Jodg- 
ment  of  the  district  court 

The  preeent  action  -warn  prematurely  broogbt 
upon  the  erroneous  theory  that  the  defsndant 
bad  violated  ito  ctmtract,  and  that  idatotUT 
was  oititied  to  demand  damages  ftom  tiie 
dty.  He  did  not  sue  for  any  amomit  wbldk 
m^t  be  due  blm  under  tiie  contract  Plain- 
tiff's  demand,  to  manna  and  term  as  brout^t,. 
and  upon  tbe  cause  of  action  declared  upon, 
waa  deflnltdy  r^ected  and  dismissed  by  tha 
district  court  to  tiie  Judgment  appealed  from. 

We  see  no  error  therein,  and,  for  tbe  rea- 
sons hereto  assigned,  it  is  bercfaiy  t**T"m^ 
with  coats  to  both  courts. 
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SMART  T.  BIBBINS.   (No.  14,407.)* 

OSnpreme  Coart  ot  Lonisiaoa.    Jtme  80,  1902.) 

LSSION—DBFINITION— ACTION  FOR  RXLIBF^ 
VBNUB. 

1.  Lesion  U  the  injury  suffered  by  one  who 
does  not  receive  a  full  equivalent  for  what  fa« 
giTes  in  a  commutatiTe  contract. 

2.  In  actions  brought  for  relief  against  lesion, 
tbe  pivcbaser  may,  if  lesion  beyond  moiety  be 
estaolisbed,  elect  eitb^  to  surrender  the  prop- 
erty or  to  have  the  sale  confirmed  on  paying 
tiie  foil  Talue. 

8.  It  Is  permiarible  to  me  to  avoid  a  rale  for 
lesion  in  the  court  of  the  sitiu  of  the  proper^, 
because  the  action  ia  one  In  rerendlcation  of 
real  proi>erty. 

4.  Tbe  adaptability  of  the  land  tn  question 
tor  a  site  for  an  irrigating  pnmping  plant  is 
one  thing;  Its  availability  for  snch  pur^se 
another  thine.  If  adaptability  is  neutralized 
by  nonavailability,  growing  out  of  the  fact  that 
the  tract  is  cut  off  from  tbe  wattt  sapply  b7 
the  lands  of  others,  adaptabUi^  coants  for 
litfle  or  nothing  in  determining  value. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  CJourt,  Parish 
of  Acadia;  Conrad  De  BaUIon,  Judge. 

ActlOD  ^  William  O.  Smart  against  Charles 
A.  Bibbing.  Judgment  tor  plaintiff,  and  de* 
fendant  appeals.  Modified. 

Philip  J.  Ghappuls,  tor  appellant  8toi7 
ft  Pngh  and  George  B.  Smart,  tor  appellee. 

BLANOHARD,  J.  Plaintiff  sues  to  annul 
the  sale  of  64  and  a  fraction  acres  of  land  on 
the  ground  of  lesion  beyond  moiety. 

He  Qjade  the  sale  to  defendant  in  June, 
1899,  for  the  price  of  one  hundred  dollars. 

Be  now  alleges  the  land  to  have  been  ot 
tbe  value  at  that  time  of  ¥2,265.90. 

He  represents  he  was  ignorant  of  tbe  value 
of  the  property  and  was  Imposed  upon,  as  to 
Its  value,  by  defendant 

prayer  Is  for  the  rescission  of  the  sale, 

Tbe  suit  was  brought  In  the  Parish  where 
tbe  land  Is  situated. 

Defendant  being  a  resident  of  another 
Parish,  filed  an  exception  to  tbe  Jurisdiction 
of  tbe  court,  ratlone  personse. 

His  contention  la  the  snlt  should  have  been 
brought  in  tbe  coiurt  of  bis  domlclL 

This  exception  was  orermled,  and  with 
reservation  of  his  rlgbts  theremider,  defend- 
ant answered  denying  tbe  lesion  complained 
of  and  tbe  avmnent  of  Imposition  made  by 
plaintiff. 

Should,  bowever,  lesion  be  found  to  exist 
he  asked  for  delay  to  decide  whether  to  sur- 
render tbe  land  to  plaintiff  and  demand  tbe 
return  of  the  price  paid,  or  to  make  up  the 
toBt  price  of  the  sale,  retaining  the  land. 

There  was  Judgment  setting  aside  the  sale 
and  ordering  the  property  restored  to  plain- 
tiff, upon  payment  by  htm  to  defendant  of 
the  one  hundred  dollars,  Its  price,  with  legal 
Interest  from  the  date  of  sale. 

TtM  Talue  of  the  land,  at  the  date  of  the 
sale,  was  fixed  by  tbe  Judgment  at  $1,294.80; 
and  defendant  was  granted  thirty  days  from 
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final  Judgment  within  whUih  to  decide  wtaatl^ 
er  to  ke^  the  property  by  paying  tbat  prices 
lees  what  had  already  been  paid,  or  to  aor^ 
render  it  to  plaintiff. 
Defendant  appeals, 

LeMon  is  defined  to  the  Code  to  be  tbe  to- 
Jury  snffmd  by  one  wbo  does  not  rec^e  a 
full  equivalent  for  what  be  gives  to  a  com- 
mutative contract  Tbe  remedy  given  for 
this  injury  la  founded  on  ito  being  the  effect 
of  toipUed  error  or  Imposition,  for,  to  every 
commutative  contract  equlvalente  are  sup- 
posed to  be  given  and  rec^ved.  Oiv,  Code, 
arts.  1860,  2S89. 

In  sales  of  iounovable  proper^  the  vendor 
may  be  relieved  If  the  price  given  be  lesti 
than  one  half  of  tbe  value  of  tbe  thing  sold. 
Civ.  Code,  art  1861. 

In  actions  brought  tor  relief  agaliut  lesion, 
tbe  purchaser  may;  If  lesion  be  established, 
elect  ^ther  to  resctod  tbe  side  or  to  have  it 
confirmed  on  paying  the  full  value.  Olv, 
Code,  arts.  IfiTT,  2581. 

Should  he  decide  to  keep  the  thing  by  mak- 
ing iq^  the  Just  price,  be  must  pay  the  tntet- 
est  on  tbe  additional  iwice  from  the  day 
when  the  rescission  was  demanded  (Olv.  Oode^ 
art  259S9,  not  from  the  date  of  the  sale  It- 
self, as  the  Judgment  aniealed  from  errone- 
ously holds. 

The  question  first  arising  Is,  did  the  trial 
conrt  have  Jurisdiction?  Must  the  suit  have 
been  brought  at  the  domleU  of  defendant  or 
was  It  permissible  to  bring  It  to  the  Parish 
whexe  the  land  Is  sttnated? 

We  answer  these  queriu  as  toe  District 
Judge  did.  His  court  had  Jurisdiction.  It 
was  permissible  to  bring  tbe  suit  to  tbe  court 
of  tbe  situs  of  the  property,  because  the  ac- 
tion is  one  to  revendicatlon  of  real  property. 
Code  Prac.  art  163. 

Bevendlcation  means  to  reclaim;  to  de- 
mand the  restoration  of. 

When  a  vmdor  dalms  reedsslon  of  the  sale 
he  has  made  on  the  ground  of  lesion  beyimd 
moiety,  bis  action  Is  to  effect  one  to  tedalm 
tbe  pn^erty;  he  demands  Ito  restoration  to 
him  on  retunilng  the  inadequate  price  he  has 
received. 

The  lesion  being  estabUsbed,  the  purchaser 
may  elect  ^ther  to  Burreoder  the  pnq^erty  <ar 
keep  it  on  making  up  a  Just  price.  But  this 
Is  at  bis  option.  It  Is  pwsonal  to  him. 

Because  be  has  tois  ri^t  does  not  detnict 
from  the  character  of  the  action  the  plaintiff 
has  brought  as  one  of  revmdlc^lon  of  real 
property.  See  McBCensle  v.  Bacon,  S8  La. 
Ann.  764;  Maduet,  Bxeentor,  v.  Toyes,  80 
La.  Ann.  1404. 

Hence,  tbe  suit  Is  to  no  soiae  what  de- 
fendant's coanBel  claims  for  it;  vis.:— one  to 
compel  the  pondiaser  to  elect  whetoer  he 
will  retato  the  land  by  making  up  the  Just 
price,  or  snrroider  It 

Tbe  questton  next  arising  Is,  vas  thwe 
lesion  beyond  moiety? 

This  is  a  qnestioD  ot  fact  to  be  determined 
firom  the  evldotosk.  ^  i 
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We  hold  wltb  tbe  District  Judge  there  was 
such  lesion.  The  property  was  worth  much 
more  than  double  the  price  defendant  paid 
for  it— worth  it  at  the  time  tbe  sale  was  con- 
sammated. 

Bnt  our  appreciation  of  the  evidence  has 
not  lead  to  the  conclusion  that  the  land  was 
of  the  valae  of  twenty  dollars  pee  acre  at  tbe 
date  of  the  sale,  as  was  held  by  the  trial 

Judge. 

Two-thirds  of  the  tract  Is  low  swampy 
land,  covered  the  entire  year,  or  nearly  so, 
with  water,  and  the  remainder  Is  not  first 
class  tillable  land  suitable  for  the  best  re- 
sults attainable  in  rice  culture.  Where  the 
land  Is  situated,  is  the  rlce-growlng  region  of 
the  state. 

The  adaptability  of  the  tract  as  the  site 
for  a  pumping  plant  In  connection  with  an 
Irrigating  canal  Is  conceded,  bnt  being  prac- 
tically surrounded  by  tbe  lands  of  defendant 
and  his  partner  and  co-owner,  W.  H.  Gary, 
and  being  cut  off  from  the  Mermentau  Hirer, 
the  source  of  water  supply  for  a  pumping 
plant  and  Irrigation  canal,  by  the  lands  of 
defendant  and  his  co-owner,  It  would  not  be 
available  for  a  pumping  plant  ezc^t  by  con- 
sent of  the  owners  of  the  adjoining  land. 

Thus,  the  river,  wMcb  is  distant  a  quarter 
of  a  mile  from  the  laud  in  controversy,  could 
not  be  reached  without  digging  a  canal  serosa 
the  Intervening  lands  of  Bibblus  and  Caiy. 
Nor  could  other  properties  In  tbe  vldnlty  be 
Irrigated  by  means  of  a  pumping  plant  lo- 
cated on  the  laud  in  question  except  through 
canals  excavated  across  lands  owned  by  oth- 
er people.  Non  constat  that  the  plahitltr,  if 
restored  to  the  ownership  and  possession  of 
tbe  trac^  could  utilize  It  as  a  pumping  sta* 
tlon  by  obtaining  a  right  of  passage  over  the 
adjoining  lands  to  tbe  river,  the  only  source 
of  water  supply,  or  over  adjoining  lands  for 
an  Irrigating  canal  to  supply  water  to  nelgb- 
boring  rice  farms. 

This  being  the  situatJon,  tbe  consideration 
of  the  value  of  the  land  Is  necessarily  re- 
stricted to  the  Inquiry  what  were  lauds,  of 
the  character  this  tract  iei  shown  to  be,  worth 
In  that  neighborhood  in  1800,  disconnected 
with  the  idea  of  adaptability  as  tbe  situs  of 
a  pnm^ng  plant 

Taking  the  whole  testimony,  pro  and  con, 
and  averaglns  the  same  on  values,  tea  dol- 
lara  per  acre  wonld,  we  think,  bave  been  a 
good,  sound  price  for  the  tract  plalntlfr  sold 
ttefendant  at  the  date  of  the  sale  In  June, 

1800: 

'  We  understand,  and  so  boM.  that  defend- 
ant's appeal  la  from  the  Judgment,  (1),  find- 
ing lesion  beyond  nurtety  and  rescinding  the 
sale  because  ef  It,  and,  (2).  fbdng  fhB  value 
of  tbe  land  at  tw^ity  dcHlars  tier  acre. 
'  In  our  tlew,  fala  appeal  AlUb  ob  tbe  fltat 
and  succeeds  on  tbe  seccmd.  ■  ' 
-  "Tlift  -Mb  h  Held  void  oh  lecoftnt  of  tiie 
lesion  averred,  and  In  tbe  option*  defendant 
&«('«r  snnreDdeHng  tlie>  land,  or  retaining  It 
on  making  up  a  Just  price,  that  price  la  hdd 


not  to  be  twenty  doUars,  but  ten  dollaia  per 

acre. 

It  is,  therefore,  ordered,  adjudged  and  de- 
creed that  BO  much  of  tbe  Judgment  appealed 
from  as  decrees  tbe  setting  aside  of  the  sale 
of  tbe  land  made  In  June.  1899,  by  plaintiff 
to  defendant  and  orders  the  restoration  of 
tbe  property  to  tbe  possession  of  the  plain- 
tiff upon  the  payment  by  him  to  defendant 
of  one  hundred  dollars  wltb  legal  Interest 
from  tbe  date  of  sale  (with  reservation  to 
plaintiff  of  the  right  to  claim  rents),  be  af- 
firmed. 

It  la  further  ordered,  etc..  that  In  other 
respects  tbe  Judgment  appealed  from  be 
amended  so  as  to  fix  the  true  value  of  the 
land  In  controversy,  at  the  date  of  tbe  sale, 
at  tbe  sum  of  Six  Hundred  and  for^-seven 
&  ^*/ioe  DoUara,  Instead  of  Twelve  Hun- 
dred and  ninety-four  &  >«/ioo  Dollars,  and 
defendant  is  granted  thirty  days  after  this 
Judgment  becomes  final  within  which  to  de- 
cide whether  to  surrender  the  property  to 
plaintiff,  or  keep  the  same  on  paying  said 
sum  of  Six  Hundred  and  forty-sev^  & 
'•«/ioo  Dollars  to  plaintiff,  vrltb  legal  interest 
from  the  date  this  suit  was  filed,  February 
2,  1901,  less  tbe  price  of  one  hundred  dollars 
originally  paid. 

It  la  further  ordered,  etc.,  that  the  costs  of 
the  lower  court  be  bome  by  defendant;  tliois 
of  appeal  by  plaintlft. 

OOILa.  no) 

80UTHBBK  DBVSLOPMENT  00.  t.  DX7- 
BBOOA.  et  aL   (No.  UML) 
(Supreme  Oonrt  of  LouMana.   March  16; 
1908.) 

AFPBAIr-^ABTIBB. 

1.  The  vendor  called  in  warranty  In  a  peti- 
tory action,  even  though  he  has  taken  upon 
himself  the  defense  of  the  suit  in  the  lowtf 
court,  may  restrict  his  appeal  to  the  Jvdgmast 
obtained  against  him  by  his  vendee  on  the  war- 
ranty, and  in  such  case  he  need  hot  make  tiie 
plaintilt  in  the  main  suit  a  parly  to  the  ap- 
peal 

2.  Anderson  t.  Oade,  10  La.  SW,  distin' 

gulshed. 

(Syllabus  by  the  Court) 

Oertiorarl  to  Court  of  A^cteal,  Fourth  Olr- 
cuit  Parish  of  Orleans. 

Action  by  the  Southern  Development 
Company  against  A.  V.  Dubroca.  Tbe  New 
Orleans  Pacific  Railroad  Oompany  was  call- 
ed In  warranty.  Judgment  -for  plalntUt, 
and  the  warrantor  appealed  to  the  Court  of 
App^l.  which  dismissed  tbe  ^appeal,  and  It 
applies  for.  certiorari  or  writ  of  review. 
Judgment  of  Court  of  Appeal  set  aside. 

Lteven  De  Poorter  (Howe,  Spencer  A 
Cocke,  of  counsel),  for  applicant  Thomas 
J.  Keman  and  Samuel  G.  Laycock,  for  re- 
spondents.  ^  ' 

PROTbSTT,  J.  The  ^uthem  Deyel(«^ 
ment  Company  brought  a  petitory  action 

f  L  &M  AppMd  ana  Brr«r.  t»lX  l^r^f^jt^ii- 
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against  A.  V.  Dahnea..  The  latter  called  In 
warranty  bla  Tendor,  the  New  Orlaana  Pa- 
cific Railway  Oompany.  Tbla  last  enepted 
peranptorlly  to  the  call  In  warranty,  al- 
leging that  the  sale  had  been  made  with  ex- 
chision  of  warranty  and  at  the  pnrchaseT'e 
rtRk  and  peril,  he  knowing  the  danger  et 
eviction.  The  warrantor  did  not  atop  there, 
boweTer,  bnt  went  on  and  pleaded  that; 
In  case  the  peremptory  exception  was  over- 
ruled, then  it  Joined  In  and  ad(9ted  as  Its 
own  the  defendant's  answer  to  the  plaintUTs 
snlt  On  tin  main  demand  thoe  was  Jndg- 
meat  In  favor  of  plalntUF  a^ilnst  defendant; 
and  on  the  demand  In  warranty  tiiere  ms 
judgment  In  Cstot  of  the  defendant  against 
the  warrantor  condemning  the  latter  to  re- 
store the  price.  From  the  latter  Judgment 
the  warrantor  aiq^ealed.  It  did  not  appeal 
tnm  the  Judgment  In  favor  of  plaintiff  and 
against  dtfendant  The  appeal  was  by  p»- 
titlott,  and  was  limited  strictly  to  the  Jodg- 
ment  rendered  on  tbe  warranty.  The  plain- 
tiff was  not  aAed  to  be  cited,  uid  was  not 
elted;  deftadant  alone  was  cited.  On  mo- 
tion, ttie  Oonrt  of  Appeal  dlnalasea  tbe  ap- 
peal for  want  of  proper  partlea,  iKddtaif 
that  tbe  plaintiff  In  the  main  actUm  was  a 
necessary  party  to  tbe  appeal. 

The  matter  before  the  oonrt  InyolTed  two 
Utlgatlona  or  eases-one  between  the  plain- 
tiff and  the  defendant,  namely,  tiie  petitiny 
artlon;  one  between  the  defendant  and  the 
warrantor,  namely,  ttie  call  la  warranty. 
Tliere  were  really  two  Judgments— one  In 
teTor  ot  plaintiff  against  defendant,  and 
one  in  favor  of  defendant  against  the  war- 
rantor. The  two  were  not  lnterd^»aident, 
or  necessarily  so  connected  that  one  could 
not  be  right  and  tbe  other  wrong,  one  stand 
and  the  otber  ftill.  Tbe  aeeond  (that  In 
favor  of  the  defndant  against  the  war- 
rantor) was  dependent  upon  the  flrat  (In 
favor  of  idalstlff  i^alhat  the  defendant);  but 
tbe  convme  was  not  true;  the  first  was 
not  dependent  iqwn  the  aeoond.  It  conld 
well  Bland  while  the  otber  fisll.  It  conld 
be  pafeetly  right;  and  ttw  oOier  wrong. 
Such  being  the  case,  we  do  not  see  why  the 
warrantw  could  not  appeal  from  the  Judg- 
ment In  favor  of  tbe  defendant  without 
mpeaUng  from  tito  Jndgment  In  favor  ci 
the  plaintiff.  It  might  -well  be  that  tbe 
Judgment  in  favor  of  tbe  plaintiff  ma  so 
evidently  correct  as  to  make  an  appeal  fran 
It  morally  wrong,  and  subject  tiie  appellant 
to  damage*  as  for  a  trlvoloiu  anwat; 
wbereas  that  in  favor  of  tbe  defmdant 
might  at  the  same  time  be  so  palpably 
wrrag  as  to  be  sure  of  reversal  on  appeal. 
We  do  not  see  why  the  warrantor  conld 
not  appeal  from  tbe  second  Judgment  alone» 
and  have  nothing  to  say  with  reference  to 
tbe  other.  And  that  i«  what  it  did.  It 
limited  its  appeal  strictly  to  the  Jndgment 
in  fkvor  of  the  defendant  To  that  Jndff- 
ment  tbe  plaintiff  was  not  tmly  not  a  necea- 
aaiy  party,  but  was  not  a  party  at  all.  It 


was,  Uiorefore^  not  necessary  to  dte  this 
plaintiff,  and  the  dismissal  of  the  appeal  tor 
failure  to  do  so  was  error. 

There  is  nothing  opposed  to  ttds  in  tbe 
case  of  Anderson  v.  Cade,  10  l4t.  260.  In 
that  case  th^  waRbntor,  who  had  taken 
upon  himself  the  defense  of  the  salt,  ap- 
pealed from  tbe  Jadgment  as  a  whole— that 
Is  to  say,  both  In  so  far  as  It  condemned 
the  defendant  and  as  it  condemned  himself; 
bnt  he  failed  to  perfect  theappeal  as  against 
the  plaintiff  by  giving  bond,  so  that  the  ap- 
peal remained  exclusively  against  the  de- 
fendant; who  himself  had  not  appealed. 
The  arocal  was  dismissed,  the  court  hold- 
ing that  1^  appealing  the  whole  case  tbe 
warrantor  had  led  the  defendant  to  believe 
that  on  the  appeal  he  was  going  to  conttoue 
to  defend  the  whole  suit;  and  that  having, 
by  appealing  from  the  whole  Judgment, 
elected  to  defend  tbe  whole  suit  on  the  ap* 
peal,  as  he  had  done  to  flie  lowtf  court,  he 
could  not  shift  his  portion,  and  defend  <mly 
the  suit  against  himself,  thus  doing  an  in- 
justice to  tbe  defendant  That  this  was  tbe 
sole  ground  of  the  dlsmisaal  of  the  appeal 
fully  ajvears  from  the  reasons  of  the  court 
which  are  aa  finllows: 

"The  vendors  might  have  avoided  contest- 
ing the  claim  of  the  plaintiff  on  tiie  slave, 
and  contented  them  selves  with  denying  their 
liability  In  warranty.  Tbey  bav^  howevw, 
thought  it  safer  to  assume  the  defoise  of 
their  vendee,  and  thus  relieve  him  from  the 
necesalty  of  undertaking  It  himttdf.  It  is 
useless  to  inquire  whetiier,  on  fttillng  In 
tits  attnnpt  to  defend  bim»  tiiey  were  bound 
to  contest  the  plaintUTs  claim  beCwe  tbla 
oonrt  Thciy  have  made  their  electkm,  and 
the  defendant  was  informed  of  it  by  the 
citation,  which  made  him  and  the  plato- 
tlff  both  appellees.  Had  this  been  othcv- 
wise,  the  defendant  must  have  considered 
wiietiwr  It  was  bis  intwest  to  suspend  bis 
right  on  the  Judgment  he  had  obtained 
against  his  vendors  by  appealb^  from  that 
of  the  plaintiff,  decreeing  tbe  sale  of  the 
dave^  which  was  tbe  basts  of  his  own.  He 
was  relieved  from  this  cmisldraatlon  by  the 
conduct  of  his  vendors,  who,  having  under- 
taken his  defense  In  the  court  below,  de- 
tvmlned  on  eontlnnlng  It  in  this.  Through 
ttuSr  own  laches  It  now  appears  tbat  tbe 
error  which  tbey  allege  the  district  court 
committed  cannot  be  corrected.  Their  ap- 
peal bedng  now  dismissed  as  to  the  plaintiff, 
and  the  year  having  elapsed,  the  defendant 
cannot  appeal.  The  Judgment  is,  therefor^ 
final  both  against  the  defendant  and  the 
appellants,  throngb  the  laches  of  tbe  latter. 
Can  they  now  be  heard  in  «ii«H«itwiti£f  any 
interest  in  a  defense  wlilch  they  have  as- 
sumed, and  ttierehy  relieved  the  defendant 
ttom  the  obligation  of  undertaking?  It  ap- 
pears to  us  it  is  now  too  late.  In  unde^ 
taking  to  defend  thdr  vendee  In  both  courts, 
if  tiiey  have  not  waived  any  exemption  ttom 
tbe  obligation  of  doing  m  xc^i^|^|^g||^ 
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the  character  in  which  they  effected  the 
sale,  they  have  Incurred  the  obligation  to  In- 
demnify blm  fi-om  the  consequences  of  their 
negligence." 

In  the  instant  case  the  warrantor  carefully 
avoided  doing  what  In  that  cqse  was  made 
the  basis  of  tbe  judgment  of  the  court  In  dis- 
missing the  appeal.  He  distinctly  restricted 
his  appeal  to  the  Judgment  on  the  warranty, 
thereby  giving  the  defendant  full  warning 
that  the  Judgment  on  the  main  demand  was 
to  be  left  to  stand,  and  affording  defendant 
full  opportunity  to  prosecute  a  separate  ap- 
peal If  he  thought  advisable  to  take  one. 

The  Judgment  of  the  Court  of  Appeal  dis- 
missing the  appeal  is  set  aside,  and  the  case 
is  remanded  to  be  proceeded  with  according 
to  law. 


aw  9H) 

Succession  of  UAY.    (No.  14,601.) 
(Supreme  Court  of  LouiBiana.    March  16, 
1903.) 

WILL-CONSTRUCTION— PRAYER  FOR  NULLITY 
—DISPOSABLE  PORTION. 

1.  Tbe  testator  provided  In  his  will  as  fol- 
lows:  "Should  my  wife  die,  I  want  her  portion 
to  go  to  my  daughter.  Shonld  daughter 
die,  I  want  ner  share  to  go  to  my  wife."  If  by 
this  he  meant  that,  in  case  one  of  his  legatees 
died  before  be  did,  the  other  should  take  the 
entire  estate,  the  will  Is  irreproachable.  If, 
on  the  contrary,  he  meant  that  at  the  death 
of  the  legatee  first  d^ing  the  other  should  take 
the  estate,  the  will  contains  a  prohibited  sub- 
stitution, and  is  null.  The  scale  banging  even 
between  these  two  interpretations,  It  is  made 
to^epoDderate  in  tavor  of  the  validity  of  the 

2.  Under  a  prayer  for  the  nnility  of  the  will 
on  the  ground  that  the  disposable  portion  is 
exceeded,  tbe  court  may  decree  a  reduction  to 
the  disposable  portion. 

(Syllabus  by  tbe  Ojart.) 

Appeal  from  (Tlvll  District  Court,  Pariah  of 
Orleans;  John  St.  Paul,  Judge. 

In  the  matter  of  tbe  succession  of  Eugene 
May.  From  a  Judgment  estabUsUng  the 
will,  the  proponenta  of  nullity  appeal.  Af- 
firmed. 

Edward  James  Thilborger  and  John  J. 
Finney,  for  appellants.  Jamea  McGoniiell, 
Jr.,  for  appellees. 

PROVOSTT,  J.  The  following  wiU  of  the 
de  cujus  is  said  to  contain  a  substitution,  and 
to  be  null: 

*'New  Orleans.  April  0,  1S84.  ■ 
"As  I  am  about  to  leave  tbe  dty  for  a 
short  time,  I  have  concluded  Id  the  event  of 
accident  to  make  this  my  olographic  will: 

"I  appoint  without  bond  as  my  executors 
my  faithful  friends,  Geo.  W.  Booth,  Tbos. 
McO.  Hyman,  and  Isodore  6.  Richards. 

"I  bequeath  to  my  daughter,  Mattle  May, 
wbose  mother  was  my  first  wife— Victoria 
N.  Richards— and  to  my  present  wife:  Mattle 
ti.  CnnolDgham,  all  of  which  I  die  possessed; 
they  to  share  alike,  1.  e.,  one  half  to  each,  ex- 
cept I  want  enough  reserved  to  support  my 
mother  during  her  Ufa  time,-  Should  my 


wife  die,  I  want  her  portion  to  go  to  my 
daughter,  Mattle  May.  Should  my  daughter 
die,  I  want  ber  share  to  go  to  my  wife. 

"My  drug  store,  No.  93  Canal,  I  went  sold 
to  the  best  advantage  without  delay. 

"I  ask  each  of  you  three  gentlemen  to  per- 
sonally look  Bitter  the  comfort  of  my  child. 
"[Signed]  Eugene  May." 

This  will  Is  valid  or  not,  according  to  the 
Interpretation  that  Is  placed  upon  the  clause, 
"Should  my  daughter  die,  I  want  her  portion 
to  go  to  my  wife.  Should  my  wife  die,  I 
want  her  share  to  go  to  my  daughter."  If 
this  clause  is  made  to  mean,  "should  my 
daughter,"  or  "should  my  wife,  die  before  I 
do,"  the  will  is  valid.  If  it  is  made  to  read 
"at  the  death  of  my  daughter"  and  "at  the 
death  of  my  wife,"  the  will  contains  a  pro- 
hibited substitution,  and  is  null,  A  provision 
by  which  a  second  legatee  Is  to  take  at  the 
death  of  tbe  first  is  a  substitution.  Bead 
this  will  and  ponder  over  It  as  we  may,  and 
no  answer  comes  to  the  question  which  of 
the  above  meanings  was  Intended  by  tbe  tes- 
tator. From  tbe  opening  sentence  of  the  will 
one  would  Infer  that  the  Instrument  was 
merely  intended  as  a  temporary  affair,  to 
bridge  over  the  short  absence  of  the  testator 
from  the  city;  and  from  this  a  shrewd  con- 
jecture might  be  formed  that  the  uncertain 
event  with  reference  to  which  the  testator 
used  the  subjunctive  "should"  was  the  death 
of  that  one  of  the  two  legatees  who  should 
die  first;  but  this  would  be  a  mere  c<m- 
Jecture,  and  might  be  wrong. 

Tbe  proponents  of  the  nullity  assimilate 
the  case  to  those  where,  as  In  the  Harper 
Case,  2  La.  Ann.  377,  the  legacy  was  to  a 
second  legatee  in  case  the  first  died  wlthot^ 
issue.  But  the  cases  are  fundamentally  dif- 
ferent. In  those  cases  tbe  eveot  on  the  hap- 
pening of  which  the  legacy  was  to  pass  to 
tbe  second  legatee  was  known.  In  the  In- 
stant case  the  whole  difficulty  Ilea  in  the  as- 
certalnment  of  this  event— whether  It  was 
to  be  the  death  of  the  testator  himself  or 
that  of  the  legatee  who  should  first  die. 

Finding  no  means  of  solving  this  doubt, 
the  court  mast  obey  the  Injimctlon  of  article 
1718,  ClT.  Code,  and  make  the  scales  pre* 
ponderate  In  favor  of  the  validity  of  the  will. 
Succession  of  Meunler,  62  La.  Ann.  8S,  26 
South.  776,  48  L.  R.  A.  77. 

Tbe  nullity  of  the  will  is  asked  on  tbe  fur- 
ther ground  that  the  legacy  to  the  wife  ex- 
ceeds tbe  legitime.  This  Is  groand  for  re- 
duction, not  for  nullity  (Olv.  Code,  art  17&2; 
Oueydan  t.  Montagne  [La.]  3d  South.  61), 
and  the  Judgment  of  the  district  court  made 
the  proper  redaction.  But  It  la  contended 
that,  tbe  prayer  being  only  for  nullity,  and 
there  being  no  prayer  for  reduction,  the  court 
cannot  decree  reduction,  but  must  reject  the 
demand  eiitirely.  On  tbe  principle  that  the 
greater  indudes  the  less,  reduction  may  be 
decreed  under  the  prayer  for  nuUlty.  Ouey- 
dan T.  Montagne,  supra. 
•  -The  Judgment  appealed  from  la-afflrmed.  i 
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GLA0SEN  T.  8ANDEQS,  Sheriff,  et  at  (No. 
14.591.) 

(Sapreme  Coart  of  LoniBlazuL    March  16, 
1903.) 

H0MB8TBAD-O0CDPANCT— LBASBD  lAHD. 

1.  Occupancy  u  a  nddence  te  om  ot  the 
eondttioiu  essantlml  to  nutain  a  right  of  lunoa- 
•tead. 

2.  If  a  pereoD  cuts  ofF  part  of  hU  lot  from 
the  premises  od  which  be  has  his  dwelliog 
house,  and  leases  it,  he  loses  his  right  of  home- 
stead to  that  portion  leased. 

S.  Plaintiff  owned  three  bouses.  He  resided 
lo  one,  and  be  leased  the  others.  He  retained 
the  homestead  to  that  part  of  the  land  only 
on  which  the  house  In  which  he  residea  is  sit- 
oated. 

4.  He  cannot  snccessfully  claim  the  leased 
pn^iertr  as  part  of  the  homestead,  as  it  is  not 
the  oecnpancr  intended  by  the  following  lan- 
goago  of  the  Constitution:  Tlia  homestead 
"owned      the  debtor  and  occupied  1^  him. 

(SrUabns  by  the  Ck>nit) 

Appeal  from  Judicial  District  Oonrt,  Par- 
iah of  St  Maty;  Albert  Campbell  Allen. 

Action  by  John  P.  Clausen  against  Jobn 
B.  Sanders,  sherU^  and  otlioa.  Jndgment 
for  plalnti^  and  defendants  appeal.  Re- 
Tersed. 

Mentz  &  Borah,  for  appellants.  Henry 

Mayer,  for  appellee. 

BRBAUX,  J.  Plaintiff  claims  a  home- 
stead on  real  estate  in  the  town  of  Franklin, 
St.  Mary.  The  property  which  he  claims 
as  his  bomestead  was  seised  by  defendant 
for  a  debt  due  by  plaintiff  to  defendant  firm. 
Plaintiff  procured  an  injunction  preventing 
the  sale  of  tbe  property  seized.  In  his  pe- 
tition he  averred  that  tbe  lot  has  a  front  of 
75  feet  on  Wilson  street,  by  a  depth  of  100 
feet  boonded  east  by  Third  street,  sooth  by 
Jot  of  Tessero,  and  west  by  lot  of  William 
Unrpby,  with  Improrements  thereon. 

He  averred  further  that  he  bought  the 
property  for  9550,  and  that  after  his  pnr- 
i^ase  he  erected  small  buildings  thereon, 
wfalcb  cost  him  abont  $800,  and  that  tbe 
property  Is  not  worth  over  the  amount  of 
these  two  sunm,  via.,  $1,860. 

PUrintlff  Is  a  workingman  of  very  limited 
meanst  and  is  the  tead  of  a  family  depend- 
ent opon  Um.  The  Issue  Is  whether  he  has 
abandoned  his  homestead  on  that  portion 
wblch  defendant  caused  to  be  seiaed. 

DefCndanta  and  appdtanta  urge  that  plain- 
tiff had  divided  hla  lot,  and  ceased  to  occupy 
that  portlOD  which  appellant  the  Jndgment 
creditor  had  seised;  that  he  had  bnllt  a 
botise  on  the  p(ntlon  not  seized,  In  which  he 
redded,  and  tiiat  a  fence  s^tated  tbe  prop- 
er^ tliat  was  seized  from  that  which  bad 
not  been  seized;  that  the  plaintiff  rented 
oat  the  aeiaed  portion  to  hia  tenants. 

The  record  shows  that  plaintiff  lets  Mit 
two  amall  houses  on  his  lot.  adjacent  to  that 
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seized— one  for  $12  a  month,  and  the  other 
for  $4  a  month. 

Tbe  plaintiff  bought  tbe  whole  lot  some 
time  ago.  His  contention  Is,  that  be  leased 
part  of  the  whole  occupied  by  him  is  not  an 
abandonment  of  bis  homestead. 

The  record  discloses  that  he  bought  the  lot, 
and  afterward  built  two  small,  cheap  houses, 
as  before  mentioned;  that  he  lets  the  two 
small  bouses,  and  tbe  other  he  occupies. 
There  Is  a  fence  separating  his  own  house 
from  those  be  lets,  but  they  are  all  on  the 
same  lot  originally  bought  by  plaintiff,  as 
before  mentioned. 

Appellee  moved  to  dismiss  the  appeal  for 
want  of  jurisdiction.  The  case  falls  within 
tbe  terms  of  article  85  of  the  Constitution  of 
1898,  which  provides  that  the  Supreme  Court 
shall  have  appellate  Jurisdiction  in  all  suits 
on  the  merits,  including  homestead  exemp- 
tions. There  Is  no  merit  in  appellee's  motion 
to  dlamlsa  the  appeal.  It  Is  overruled. 

On  the  Merits. 

It  is  made  an  Imiiwratlve  condition,  in  or- 
der that  the  owner  may  secure  his  home- 
stead, that  It  is  actually  owned  and  occupied 
by  blm  as  a  residence. 

Defendants  admit  all  that  plaintiff  In  In- 
junction claims  as  necessary  to  a  bomestead 
exemption,  and  aver  that  plaintiff  would  be 
entltied  to  tbe  exemption  claimed,  were  It 
not  that  he  has  separated,  a  part  of  his  land 
from  that  be  now  occupies,  by  a  fence,  and 
that  be  leases  this  adjoining  portion  thus 
separated  to  two  tenants.  There  Is  no  ques- 
tion raised  in  regard  to  bis  right  to  a  home- 
stead on  the  property  actually  occupied  by 
him. 

The  contentions  on  tbe  part  of  defendants 
and  appellants  are  that  he  (the  debtor, 
Clausen)  has  ceased  to  occupy  tbe  leased 
land  as  a  homestead,  and  that  In  consequence 
tbe  right  of  homestead  to  the  leased  portion 
ceased,  and  It  became  subject  to  seizure. 

The  appellee,  claiming  tbe  homestead  on 
his  leased  land,  urges  that,  although  he  had 
leased  part  of  tbe  land,  he  yet  remained  In 
possession. 

There  are  no  decisions  upon  the  subject 
pronounced  by  tbe  courts  of  this  state.  There 
are  decisions  In  Jurisdictions  in  other  states 
holding  that,  if  premises  are  occupied  by  tbe 
owner  as  a  residence  for  himself  and  family, 
the  right  of  homestead  remains,  although  the 
property  Is  used  for  other  purposes.  Thus  it 
has  been  decided  that,  notwithstanding  a 
building  Is  used  partly  for  other  purposes, 
it  may  yet  be  a  homestead,  if  occupied  as 
before  mentioned.  American  &  English  Bncy. 
of  Law.  vol.  15  (2d  Ed.)  p.  582. 

"But  In  some  states,  though  not  In  all, 
where  there  are  two  or  more  bouses  on 
lands  owned  by  a  debtor,  and  be  resides  In 
one  and  leases  the  others,  he  can  acquire 
tbe  homestead  in  that  part  of  tbe  land  only 
on  which  the  honse  In  which  he  resides  It 
■Ituated."  Id.  p.  S82. 
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"Ajid  generally  where  a  debtor  resides  on 
a  tract  or  lot  of  land,  aod  owna  another  tract 
he  has  leased,  he  cannot  claim  the  latter  as 
a  part  Of  the  homestead,  erai  fhongb  it 
adjoin." 

We  have  examined  the  decisions  cpon  tbe 
subject  In  the  Lawyers'  Reports  Annotated, 
and  fonnd  that  the  trend  of  the  decisions  Is 
in  consonance  with  the  decisions  referred  to 
in  the  Encyclopsedla,  before  mentioned. 

The  langnage  of  the  Constitution  of  this 
state  is  "owned  by  the  debtor  and  occupied 
by  him."  Article  Const  1896.  (Italics 
oars.) 

If  a  debtor  leases  the  whole  of  the  prem- 
ises, he  has  no  right  to  a  homestead  exemp- 
tion. All  the  decisions  In  other  states  agree 
upon  tbe  subject  It  follows.  If  he  cuts  off 
a  portion  of  his  premises  by  a  fence,  and 
leases  it,  there  Is  no  good  reason  why  the 
rule  should  not  apply  to  the  leased  portion. 

The  law  and  the  evidence  being  In  favor  of 
John  B.  Sanders,  sheriff,  et  al.,  appellants, 
and  against  John  P.  Clausen,  appellee,  the 
Judgment  appealed  from  is  avoided,  annulled, 
and  reversed. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  tbe  writ  of  injunction  sued  out 
be  dissolved  at  cost  of  plaintiff  and  appel- 
lee In  both  courts,  and  the  sheriff  of  the 
parish  of  St  Mary  is  ordered  to  proceed  with 
advertising  and  selling  the  property  by  him 
seized  under  the  writ  of  fl.  fa.;  the  same 
(1.  e.,  the  property  seized)  not  being  exempt 
from  Mdznre  nnder  the  taomeBteed  lav. 

aos  La.  »») 

BAHAH  V.  STSWABT  BROS.  *  00.  et  aL 

(No.  14,885.) 
(Supreme  Court  of  Lonlstana.    Jan.  B,  1903.) 

dTATION  — VAUDITT  — SHBRIFF'S  RETURN  — 
NULUTT  OF  JUDOHBNT— HVIDBNCB-8BRV< 
ICS  OF  CITATION-OBJBCTIONB-BHTRT  OF 
JUDOMBICT. 

1.  The  citation  in  a  case  most  not  be  con- 
founded with  the  sherifTs  return  upon  the  cita- 
tion, which  recites  his  own  actions  in  the  mat- 
ttt  of  the  service  tiiereof.  Tbe  dtation  may  be 
good,  thoosh  the  return  for  some  reasons  be  Ir- 
regular, wfiile  the  return  may  be  perfect  in  Its 
recitals,  yet  the  citation  be  null. 

2.  In  an  action  for  nullity  of  judgment  for 
want  of  citation,  the  plalntllf  must  make  his 
attack  by  negativing  ue  existence  of  tibe  acts 
themselves  upon  which  by  law  the  citation  is 
made  to  rest  He  should  not  aimply  attack  the 
recitals  of  the  sheriff's  return. 

S.  The  role  that  the  acts  of  the  sheriff  must 
be  evidenced  by  hli  official  return,  and  not  by 
the  testimony  of  third  parties  who  may  be 
cogmzaot  of  them,  does  not  exclude,  In  an  ac- 
tion for  nullity  of  judtpment,  parol  teatiraony 
taken  to  support  tbe  intation  as  to  collateral 
facts,  not  involving  the  actions  of  the  ^eriff, 
but  existing  Independently  of  the  retunijand 
in  regard  t»  which  the  return  was  silent  Thus, 
where  tile  sheriff  returns  that  he  has  made  the 
service  upon  the  defendant,  A.  B.,  by  deliver- 
ing at  his  residence,  six  miles  from  the  court- 
house, at  a  certain  time,  certified  copies  of  the 
petition  and  citation  to  his  wife,  Hn.  A.  a. 
(A.  Bl  b^ng  absent  at  tiie  time  from  Us  resi* 
dence),  parol  evidence  Is  admissible  fa  show 
antmatlvetr  that  A.  B.  had  had  but  <Hte  raal- 


dence,  which  was  that  where  the  service  wae 
made;  that  A.  B.  was  a  married  man;  that 
his  wife  was  over  14  years  of  age;  and  that 
she  resided  with  him. 

On  Rehearing. 

4.  Where  a  defendant  has  had  actual  service 
of  citation  made  upon  him,  but  tlirough  a  cita- 
tion addressed  to  mm  which  contained  only  the 
initlalB  of  his  name,  he  should,  if  he  wishes  to 
object  do  so  before  confirmation  of  default 
He  cannot  reserve  the  objection  to  be  used  as 
a  ground  for  an  action  of  nullity,  esneeUily 
where  he  does  not  deny  as  a  fact  mat  ae  was 
the  party  who  signed  the  note  sued  upon. 

0.  The  law  requires  that  final  judgments 
should  be  signed  by  tbe  judge,  but  does  not 
exact  that  the  physical  act  of  sigiung  should 
be  made  in  <H>en  court  Article  543  of  ue  0>de 
of  Practice,  however,  requires  that  they  be  read 
In  open  court  Until  signed  and  read,  they  are 
inchoate — inoperative  as  judgmenta— and  no  ex- 
ecution can  issue  upon  them. 

(SyilabUB  by  tbe  Court) 

Acticm  "bj  Andrew  J.  Bi^m  against  Stew- 
art BroB.  ft  Co.  and  others.  Judgment  for 
defendants,  and  plaintiff  appealed  to  flie 
Court  of  Appeal,  which  modified  the  judg- 
ment, and  def  oidanti  ap^  for  certiorari  or 
writ  at  review  to  the  Court  ot  Appeal,  liodl- 
fled. 

William  H.  McCiendon,  for  applicanta. 
Clay  Blllott,  for  respondent 

Statement  of  the  Case. 

NIOHOLLS,  O.  J.  Stewart  Broa.,  the  ap- 
plicants In  this  case  fw  a  writ  of  tevtew^ 
set  out  In  their  petition  upon  Tblch  ther  rel^ 
ff»r  reversal  as  follows: 

"Before  stating  the  error  complained  of. 
In  order  that  this  court  may  more  readily 
understand  tbe  issues  involved,  a  brief .  lA- 
stunfi  of  the  case  Is  given: 

"Stewart  Bros,  obtained  a  Judgment 
against  A.  J.'Baham  in  the  district  Court  for 
Tangipahoa  on  the  29th  of  April,  1893,  for 
three  hundred  and  eighty-seven  dollars  and 
thirty  cents,  vrlth  Interest  from  December  18, 
1891.  This  was  a  judgment  on  confirmation 
of  default 

"In  tbe  year  1900,  execution  was  issued 
upon  said  Judgment  and  the  property  de- 
scribed in  the  petition  of  A.  J.  Baham  was 
seised  and  advertised  for  sale.  The  petition 
of  A.  J.  Baham  for  Injunction  and  to  annul 
the  judgment  of  tbe  district  court  was  filed 
December  22,  1900. 

"Stewart  Bros,  filed  a  plea  of  prescription 
of  one  and  five  years  in  bar  of  {ilalnturs  ac- 
tion for  nullity  of  the  Judgment  The  plea 
was  referred  to  tbe  merits. 

"The  Injunction  was  tried  in  June,  1801. 
The  court  rendered  oral  judgment  A  mo- 
tion for  a  new  trial  was  granted.  The  case 
was  tried  in  October,  1901,  and  judgment 
was  rendered  by  the  district  court  and  ^iga- 
ed  January  10,  1902.  rejecting  plaintiff's  de- 
mand to  have  tbe  judgment  annulled,  but 
sustaining  his  injunction  on  the  ground  that 
the  writ  of  fi.  fa.  was  prematurely  issued; 
tiiexe  being  no  evidence  that  a  notice  of  tiie 
judgment  against  Baham  had  ex^r  been  a^- 
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ed  on  Idm.  From  this  Judgmm^  Babam, 
pmnfUf  ta  Injunction,  appealed  to  tbe  Oonrt 
of  Anieel.  Tbe  Oourt  of  Appeal  perpetuated 
.the  Injunction  and  dacraed  the  nnlBty  of  tbe 
judgment  upon  the  gnnmd  stated  In  their 
opinion  and  decree^  to  wit: 

"  The  flberura  retain  on  tbe  dtation  In 
the  caae  of  Stewart  Brm  ft  Ox  t.  A.  J. 
Babam  reads;  "Received  In  office  April  S, 
188S,  this  Citation,  together  with  eertUled 
wpj  of  aame  and  certified  eoj/j  of  plalotiflB' 
petition,  and  on  tbe  8tb  day  of  said  month 
and  year  werveA  said  copy  of  this  citation 
and  oertlfled  copy  of  i^intlfCa'  petition  on 
dtfendant.  A.  J.-  Baham,  by  ddlmlttf  aame 
to  his  wtfe^  Mrs.  A.  J.  Babam,  at  bis  resl- 
doice,  A.  J.  Baham  beliag  abaent  at  tbe  time, 
which  fact  I  learned  by  Interrogating  the 
said  Mrs.  A.  J.  Baham,  residing  six  miles 
from  the  coortbouae.  I  now  make  ttda  my 
rBtnm  on  Ibe  12th  day  of  same  m<mtb  and 
year.  This  my  r^ort.  [S^ed]  BL  B.  Dees, 
Deputy  Sheriff." 

"  The  return  of  tbe  sheriff  doss  not  show 
-a  SDffldent  serrlca  ondw  artkfle  189  of  tiie 
Code  of  Practtoe.  It  ahoiUd  baTs  stated, 
"made  at  tbe  nsnsl  place  of  domicile  or  real' 
dence  by  deUrerlng  tliem  to  a  person  appar- 
ently above  fbe  age  of  fonrtoen,  living  In 
tbebooae.*"" 

An  examination  of  the  record  shows  that 
Andrew  J.  Baham  obtained  from  tbe  district 
court  for  the  pariah  «f  Tangipahoa  aa  la- 
Jimetlon  agabnt  the  sale  of  certain  property 
of  Ma  whlcb  was  seized  by  Stewart  Bros,  ft 
Ca  in  execntlon  of  a  jcdgment  wMeh  they 
.had  obtained  against  hba  on  the  29th  of 
AprQ,  1893.  In  addition  to  bis  prayer  for  re- 
lief against  the  sale  of  bis  pnqiarty,  be  pzmy^ 
ed  that  tbe  jndgmevt  be  decreed  null  and 
void.  Id  Mb  petition  be  averred  that  the 
dtatloo  which  lasned  In  that  caae  did  not 
mention  defendant's  name;  that  there  was 
•BO  servloe  ta  citation  made  on  petttkmer; 
fbat  tbe  serviee  of  dtation.  relied  upon  waa  a 
domlelBary  one,  and  tai  hla  retmm  the  depaly 
wiiaM  stated  that  service  was  made  by  de- 
Bveiy  on  petitioner's  wife,  "Ifm  A.  J.  Ba>- 
Aam";  that  Ma  wife's  nune  was  Loeinda  a 
■Babaai,  and  she  did  aot  lnfiinin  tbe  depnl7 
tbat  ber  bnaband  waa  "BCr.  A.  J.  Babam"; 
tbttt  the  return  did  not  ahow  that  the  aerrlee 
was  made  "at  tbe  nanal  i^ce  of'  domicile  or 
rcAlflOce  of  petitioner,"  nor  that  tbe  same 
was  aerved  by  ddirary  **npon  a  peraoB  above 
tbe  age  of  Conrtecn  years  living  In  the  aame 
bonse."  Under  reservation  .of:  thaae  partt^ 
nlar  obiectioDB,  he  oontingentiy  nrgM  that 
-the  judgment  wfilch  was  rendered  waa  oN 
tateed  by  defaillt,  and  faUed  to  Biibwi4hat  de- 
fendant bad  been  rtgalaily  cited,  and  .tbAt 
•mmce  than  ten  days  bad  elapsed,  and  that; 
defendant  tailing  to  appear,  a  Jn^pnoit  of 
dafiralt  was  rendered  against  defendant  In 
ii^vw  of •  fbe  ptafntUb. 

-  That:  aMdiioOgment  waa  nafrienOend  Iqr 
jtha  JvdgtjiB  open  count  :-..J.  j  ■  . 
.-■.UndeRHMiecKitlw  ol  tiuee  jA^ectlMsj.lie 


mved,  alioDld  the  Judgment  not  be  held  to  be 
nnU,  fliat  ttie  execution  and  sdnue  were  Il- 
legal, aa  no  notice  of  judgment  bad  bem 
given  blm.  Stevut  BrM.  ft  Oo.  exerted 
tliat  tbe  jndgmsnt  sought  to  be  annulled  had 
acquired  tbe  ft>rce  (tf  res  judicata;  that  plain- 
tiffs petltlrai  disclosed  no  gronnd  for  Injnnc- 
tiui,  Ms  r«nedy,  if  any  he  had,  being  by  ap- 
peal. 

Under  zesemtlon,  be  answered,  pleading 
first  tbe  genraal  Issue.  He  averred  that  tbe 
judgment  attadrad  was  legally  roidered;  that 
It  was  a  final  judgment,  valid  In  law;  that 
dtfendant  In  tbe  suit  was  l^lly  dted  there- 
in; that  tbe 'deputy  slieriff  was  well  acquaint- 
ed with  tbe  wife  of  tbe  defendant;  that  tiie 
Bald  wife  waa  at  the  time  of  service  more 
than  14  yeara  of  ag^  and  waa  Uvii^  at  tbe 
time  in  ttie  aame  bouse  wllb  ber  buaband  at 
bla  resldoice  in  tbe  pailah  of  Tangipahoa; 
that  Iwr  legal  bmne  waa  that  of  ber  bnaband; 
that  tiie  judgment  ms  rendered  by  default, 
but  the  same  waa  r^Ular  In  form;  tbat  a 
note  of  teetimooy  was  taka,  and  the  aame 
was  r^nlariy  tried  in  open  oourt;  tbat  Ibe 
judipnent  is  la  tiie  form  adopted  and  used 
in  all  tbe  courts  of  tbe  <Uatric^  comprising 
tbe  parishes  of  St  Tammany,  Waeblnghm, 
Tenglpabcn,  St  Hetoia,  and  Livingston,  for 
more  than  80  years  past;  Ibat  tbe  judgioait 
waa  read  aloud  and  in  audlDile  vc^  In  open 
court  by  the  minute  derfc  of  aaid  court  on 

tlu  —  day  of  Ainll,  1898,  and  tb»  aame 

was'read  and  signed  by  tbe  presiding  judge, 
Bobert  B.  Bold,  In  open  oomt,  dttlng  upon 
tbe  benCh,  on  the  day  ot  H»  date,  In  presence 
of  the  officers  of  tbe  court  and  members  of  tbe 
bar,  while  tbe  court  waa  In  session;  that  the 
judgment  was  duly  recorded  on  May  i,  189% 
and  said  recwdhig  operated  aa  a  l^al  notice 
of  judgment  to  Ibe  dtfeudant;  tbat  ttie  writ 
of  fl.  flu  wifidi  bad  issued  was  l^ally  tesued, 
and  defendant  bad  notloe  of  aald  judgment 
before  same  iras  Issued,  bu^  if  be  hsd  not, 
tten  Ibe  right  to  notice  was  barred  by  tlie 
jveseiSpttra  of  five  years;  that  if  It  ibonOA 
be  belA  that  d^endant  bad  not  been  gtrai  no- 
tice of  jtidgmoit  prlcv  to  the  IssuMg  of  tbe 
writ,  and  bia  rl^t  to  require  notice  bad  not 
been  prescribed,  tben  defendant  had  been  giv- 
en uoUee  the  judgment  on  December  21, 
19oa,  29  days  before  the  ffiing  of  tbe  answer 
tbe  defendant  in  InjunctiCHi,  and  the  plea 
of  wa»t  of  notice  coidd  no  longer -frvaU  Mm; 
that  plalntUf  Md  repeatedly  acknowle^;ed 
die  debt  to  Stonlut  Broa,  ft  Co.  alnce  tbe  judg- 
ment bad  been  rendered,  and  promised  to 
pay  the  same;  that  plaintiff  In  injmictJon 
bad  by  lapM  of  time  waired  all  InteirmBlltteB, 
If  any  thwe  ware;  tiut  be  lulled  defmdant 
ln<4njunctlon  into  security,  and  was  abualng 
Ms-  benevoleiice  by  -Itadbig  ■  an  -  injunction 
against  a  debt  wUcb'be  had  repeatedly  ac- 
knowledged; fluit  taft-waa-  eotltted  to  dam- 
ages yrb\tih  be  Claimed  tta  a  wrongfid  Injunc- 
tion/ The  district  codrt  vsjtoted  the  dttnhnd 
for-.tbtf  nulUty  cC  tbd  judgment;  >but  sdstftln- 
edthelBjnnotlon  agalast  tha-sal 
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erty  on  tlie  grcnmd  tbat  the  -vrait  of  fl.  fa.  bad 
Isaoed  prematurelj.  It  set  aride  tbe  writ  and 
the  stiEure  made  under  It  Babam  appealed 
to  the  Goort  of  AweoL  Defendaots  answez^ 
ed  tlie  appeal,  praying  tbat  the  Judgment,  In 
so  far  ai  it  had  decreed  the  vrit  of  fl.  fa. 
which  had  Imed  to  baro  been  prematore,  and 
had  set  aside  the  same  and  the  Bckure  under 
It,  he  annnlled  and  reremed.  The  Conrt  of 
Appeal  amended  the  Judgment  of  the  district 
court  by  wnnniiing  tfao  Judgment  against  A. 
J.  Baham.  It  otherwise  affirmed  it  The 
Court  of  Appeal  In  rendering  Judgment  de- 
clared It  was  unnecessary  to  pass  upon  any 
Issue  raised,  otiier  tiian  that  of  want  of  clta>- 
tion,  and  did  not  do  so  furUur  than  to  re- 
ject certain  panrt  eridrace  which  the  district 
conrt  Iiad  permitted  to  be  introduced  tn  sap- 
port  of  the  citation  which  bad  been  made 
in  the  case. 

Opinion. 

The  .particniar  remedy  through  which  the 
plaintUT  sedks  relief  In  the  present  case  Is  an 
Injunction  coupled  with  an  **actlon  of  nullity 
of  Judgment"  He  does  not  appeal  from  the 
Judgment  To  warrant  the  rendering  of  a 
Judgment  in  favor  of  a  plaintlif  by  a  district 
court  It  is  necessary  that  tJaere  shall  be 
proper  and  sufficient  evidence  before  It  in  his 
fSTor  upon  the  merits  of  th«  cause,  and  also 
propn  and  snffldent  evidence  before  It  tliat 
the  proceedings  have  been  such  as  to  Justly 
It  tn  takhig  action.  If,  notwlthstaodbig  tlwre 
be  not  Bucb  evldrace  bet6re  it,  the  conrt  ren- 
ders Judgmoit,  the  party  cast  In  the  action 
and  a^lered  by  the  Judgment  Is  entitled 
either  to  appeal  from  the  Judgment,  or  to 
have  it  amiulled  through  an  action  of  nul- 
li^;  the  particular  ronedy  to  which  he  should 
have  recourse  being  determined  1^  tbe  special 
drcD instances  of  the  case.  The  remedies  are 
coDtnflled  hy  different  rules,  and  the  rights 
of  the  litigants  are  to  a  very  cmislderable  ex- 
tent affected  by  the  shape  In  which  they  are 
presented.  Bird  t.  Cain,  6  La.  Ann.  flSl. 

Fkdntiff  In  InJuBCtkm,  Andrew  J.  Baham, 
charges  that  the  Judgment  rendered  against 
him  In  favor  of  Stewart  Bros.  &  Co.  is  a 
nullity  for  tbe  reason  that  be  was  not  legally 
cited.  That  cause  Is  express^  assigned  in 
article  006  of  the  Oode  of  Practice  as  a  ground 
fior  an  action  of  nullity,  dtatitm  being  (Oode 
Prae.  art  206)  tbe  essoitlal  ground  of  all  civil 
actions. 

Oltatlon  is  acMHupllBbed  In  two  ways:  First 
In  person  wbra  ttie  dtatkm  and  petition  are 
delivered  to  the  defendant  Oode  Prac.  art 
188.  Second.  At  the  domicile  when  copies  of 
the  citation  and  petition  are  left  at  the  nsnal 
place  of  domicile  or  residence  of  tbe  defend- 
ant If  be  be  absent  ^  ddtv«rlng  Qiem  to  a 
firee  person,  apparentiy  above  tbe  age  of  14 
years,  living  in  the  house.  Oode  Prac  art 
189. 

If  the  copies  ot  petition  and  eitatbm  wne, 
as  a  matter  of  fact  "left  at  tiie  usual  domicile 
or  residence  of  the  defendant,  be  being  ab- 


sent tiier^tom  at  tbe  time,  by  ddlvering  them 
to  a  free  person,  apparently  above  the  age 
of  fourteen  years,  living  in  the  bouse,"  tbe  de- 
fendant, Baham,  was  In  reality  legally  dted, 
and  tiie  subsequent  proceedings  tOuld  not 
and  should  not  be  annulled  for  want  of  dta- 
tlon. 

In  his  petition  for  annulment  Babam  does 
not  allege  as  a  fact  that  he  had,  or  ever  bad 
had,  mwe  than  one  domldle  or  residence; 
stUI  less,  that  ct^les  were  not  1^  at  bis 
nsnal  residence.  He  does  not  allege  that  he 
was  not  absent  frwn.hls  residence  at  that 
time,  nor  that  the  person  to  whom  the  cc^ieo 
were  deltvowd  was  not  bis  wife,  nor  that 
she  was  not  a  person  over  14  years  ot  age; 
nor  that  she  was  not  "apparently  so";  nor 
does  he  pretend  that  ble  wife  was  not  living 
in  the  house  wltii  him. 

Instead  of  denying  the  existence  of  the 
facts  in  tile  case  giving  rise  to  a  legal  dta- 
tion,  and  auttaorlztog  primarily  a  Judgment 
of  default,  and  a  subsequent  confirmation  of 
the  same,  he  llmlto  and  confines  his  attacks 
to  the  return  whidi  the  sheriff  made  In  re- 
spect to  the  dtatlon,  and  seeks  to  utilise 
the  slips  which  be  avers  the  sheriff  made 
therein.  The  dtatlon  Is  a  matter  separate 
and  distinct  from  the  sherUTs  return.  A 
dtetion  may  be  thorongfaly  legal,  while  the 
return  may  fall  in  making  the  redtals  tbe 
sheriff  ou^t  to  make;  and.  on  the  other 
hand,  the  return  may  be  beyond  crltiduut 
and  yet  the  fact  be  that  no  lc«al  dtation  baa 
been  made.  Adams  v.  Bastle,  86  La.  Ann. 
101;  O'Hara  v.  Independence  Oa^  42  Im. 
Ann.  227,  7  South.  S38;  Civ.  Code,  art  1762; 
State  V.  Boeder,  44  La.  Ann.  mo^  11  South. 
816. 

The  dtatlon  itself  Is  tin  Important  legal 
fact  upon  which  12m  validity  ot  the  Judg* 
mmt  rest^  wliUe  the  retora  Is  slmp^  'Evi- 
dence" In  respect  to  that  fact 

If  tiie  sheriff,  through  Inadvertence,  neg- 
Ugenco,  or  Ignorance,  falls  to  make  the  red- 
tals wUch  properly  should  have  been  made^ 
but  none  tiie  less,  plalntUTs  counsel  and  tbe 
court  act  iqion  It  and  Jndgmmt  is  rmdeted 
apcKi  it  the  defendant  on  appeal  Is  author^ 
ised  to  take  advantage  of  tbe  mere  absence 
of  tbese  redtels,  and  have  tbe  Judgment  set 
aside- as  having  be«i  roidered  upon  Inmtf- 
fldent  evidence  as  to  the  fact  ot  dtetUm; 
the  whole  subject-matter  ot  dtatlon  In  tbat 
case  b^ng  apparmt  upon  tiie  return.  But 
where  tbe  defendant  instead  of  appeaUng, 
has  recourse  to  an  action  of  nullity,  be  must 
leave  the  mere  recitals  of  the  return  wbldi 
tbe  court  below  dealt  with  merely  as  an  evi- 
dence of  tbe  tftcts  connected  with  tiie  cita- 
tion. He  must  go  bade  of  tiie  return  of 
the  dieriff,  and  attedc  and  tender  an  Issue 
as  to  the  existence  'of  the  fiicte  which  tbe 
law  made  necessary  to  constitote  a  dtatlon. 
He  may  still  use  tiie  sheriff's  return  and  Ite 
redtals  as  evidence  in  aid  of  his  claim  tiiat 
no  dtetion  had  been  made,  but  that  return, 
with  Ite  redtal^  no  Ibnger  baSi 
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effect  which  It  would  have  had,  had  the  ob- 
jection been  raised  on  appeal.  The  plaintiff 
BUij  be  In  a  position,  when  the  attack  la 
made  npoa  the  citation  Itself,  to  meet  the 
attack,  rebnt  It.  and  sustain  the  citation. 
Whether  he  will  be  able  to  do  this  wlU  de- 
pend upon  the  facta  of  each  special  case. 

Let  JIB  come  to  the  case  before  ua.  It  ap- 
pean  from  the  sherUTs  return  that  he  had 
the  neceasar^  coplea  In  his  hands;  that  he 
wwt  with  them  to  defendantfs  actual  resi- 
dence; that  he  found  he  was  absent  from 
bis  residence  at  that  time;  that  be  there- 
npon  dsUvered  the  copies  there  to  bis  wife, 
Mrs.  A.  J.  Baham,  living  in  the  house  with 
him,  the  bouse  being  six  miles  from  the 
coDrtbooae. 

Flaintlfl  in  Injdnctlon  does  not  conttovot 
the  truth  of  titieae  recttala,  but  Insists  that 
the  dtatim  itself  was. not  good,  because  the 
sherUt  fails  to  state  in  his  return  that  the 
BOTlee  was  made  at  the  uanal  phuie  of  domi- 
cile of  Baham,  and  to  say  that  the  person 
upon  wbom  the  service  was  made  uses  upon 
a  person  above  the  age  of  14  years. 

The  only  objection  whldti  he  makes  by  way 
of  afflnnative  allegation  la  that  his  wite  waa 
named  Lucinda  G.  Baham.  and  she  did  not 
tell  the  sheriff  (a  fact  which  he  did  not  aa- 
sert)  that  her  name  was  Ura.  A.  J.  Baham. 

In  GolUns  V.  Walling.  6  La.  Ann.  703,  this 
court  said:  "It  Is  proper  that  aberUCa  dwnld 
on  all  occasions  f<dlow  the  words  of  the 
Code  of  Practice,  but.  whenever  the  returns 
made  eonqily  snbstnntlaUy  with  the  law,  the 
refusal  to  give  them  eflbct  on  purely  technical 
grounds  would  amount  to  a  denial  of  Jnstiee." 
We  do  not  think  that  a  party  dundd  tw  pw- 
mlttod,  by  failing  to  appear  and  miUte  de- 
fense when  called  into  court  through  a  cita- 
tion to  whifdi  no  real  objecttons  could  be 
made,  to  bide  Ids  time  to  take  adrantage  ol 
mere  noniecitals  In  a  sherUTs  return  of  facts 
which  actually  existed,  and  which  he  could, 
and  perhaps  should,  have  inserted  therein. 
It  would  be  an  easy  and  c<mTenient  method 
to  avoid  the  paymrat  of  Just  debts. 
.  On  the  trial  of  this  case  in  the  district 
eonrt  the  defendants  in  injunction  placed  the 
deputy  sheriff  who  made  the  return  upon  the 
stand  as  a  wltnesa,  ancb  over  objection  of 
plaintiff  in  injunction,  be  muK  perndtted  to 
testify  to  the  fact  that  he  knew  Baham  and 
hia  wife;  that  ahe  waa  at  the  time  <tf  the 
aervice  over  14  years;  that  the  reslduice  of 
the  partiea  was  about  six  miles  from  the 
courthouse;  tbat  the  parttes  bad  been  living 
there  ftir  8  or  10  years.  Tlie  otdectlons  made 
were  that  the  sherltCs  return  could  not  be 
altered,  varied,  or  contradicted  or  eked  out 
by  paroL 

We  do  not  think  the  testimony  offwed  and 
receiTed  did  alter,  vaxy,  or  cmtradlet  tba  re- 
turn. It  slmidy  supplied  affirmative  pnxtf  of 
the  existence  of  certain  ooUatoal  facta  in- 
dependent of  the  return,  and  as  to  which  it 
was  silent. 


It  is  perfectly  true  that  the  sherifE  must 
himself  furnish  proof,  through  his  official  re- 
turn, of  what  his  own  acta  have  been  in 
execution  of  a  citation  placed  in  his  hands. 
For  instance,  the  testimony  of  a  third  par- 
son who  may  have  accompanied  the  sheriff 
while  servfaig  the  citation,  and  knew  precisely 
what  had  taken  place,  would  not  be  permit- 
ted to  be  substituted  for  the  sheriff's  re- 
turn. The  sheriff  must  officially  return  bis 
own  actions.  But  what  was  done  here  waa 
not  to  prove  by  parol  evidence  and  by  a 
third  person  any  act  of  the  sheriff,  but  ow> 
talu  facts  which  existed  as  facts  independent- 
ly and  aeparately  from  anything  he  had  done. 
The  sheriff  returned  tluit  he  had  served  the 
papers  upon  the  wife  of  Mr.  Baham.  That 
fact  had,  of  course,  to  be  established  by  the 
sherUT  himself.  But  the  age  of  Mrs.  Baham 
at  that  time  was  a  fixed  fact,  totally  inde- 
pendmt  of  any  act  done  by  the  sheriff  in  mak- 
ing the  service,  and  provable  by  anybody  who 
knew  her  age.  State  v.  Banm,  51  La.  Ann. 
1120^26  South.  67. 

If  her  age  had  been  averred  by  plaintiff 
to  be  qndM  14  years  (which,  as  a  fact,  it  was 
noQ  that  was  a  matter  which  could  be  shown 
dehors  flie  return  by  any  legal  proof.  The 
aame  thing  could  be  said  aa  to  proof  of  tb.e 
party  to  whom  the  copies  were  delivered  as 
being  the  wife  of  Baham.  Had  that  fact 
been  doded.  It  could  be  abown  to  have  been 
true.  Bo.  also,  the  fact  Itaelf  that  Baham 
had  actually  lived  in  the  house  at  which 
the  serrlce  was  made  for  nine  or  tm  years 
could  be  shown,  certainly  in  the  absence  of 
any  allegation  that  he  had  bad  another  resi- 
dence. 

The  witness  who  was  called  to  give  thla 
teetlmony  was  the  d^uty  sheriff  himself 
who  had  made  the  serrlcb  He  was  not  call- 
ed on  to  contradict  or  Inreak  down  bis  re- 
turn, but,  on  the  contrary,  to  Sustain  it  by 
way  ot  rebuttal  to  an  attatft  made  upon  it 
in  an  actton  of  nullity.  State  v.  Favre,  61 
La.  Ann.  441,  SB  South.  98;  State  t.  Baum, 
61  La.  Ann.  1120,  26  South.  67. 

He  testified  to  no  new  act  In  tiie  matter  of 
the  service,  nor  did  he  al^  by  his  testimtmy 
any  act  which  the  return  oovoed.  We 
think  the  testimoiqr  .was  iwop«1y  received. 
See  WoodUef  v.  Logan,  SO  La.  Ann.  440.  28 
South.  716;  State  t.  Baum.  61  La.  Ann. 
1120,  26  South.  67.  Indepehdentiy  of  tUIs 
testimony,  we  are  of  tiie  opinloif  that  the  Te- 
ll^ sought  being  through  an  action  of  null- 
ity, we  could  and  should  fairly  presume 
that  the  residence  referred  to  in  the  return 
was  the  actual  and  only  residence  of  the  de- 
fendant, and  that  bia  wife  was  ovw  14  years 
of  age,  in  the  absence  of  any  allegations 
n^tlvlng  these  facts.  Whiting  v.  Hagerty, 
6  Lb.  Ann.  686-687;  OolHns  v.  Walling.  6 
La.  Ann.  708.  We  may  observe  in  refoence 
to  a  sheriff's  return  that  the  only  require- 
ramts  expressly  p<dnted  out  by  the  Oode  of 
Practice  are  those  specified  in  articles  201- 
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203.  The  others  seem  to  zMt  on  ]iiriq>n> 
dence  based  npon  what  Is  InferentfaUy  called 
for  by  article  189. 

We  think  that  the  Cotirt  of  Appeal  erred 
In  holding  that  the  defendant  was  not  le- 
gally dted  In  this  case,  and  tn  annulling  the 
Judgment  rendered  therein  on  that  ground. 

For  the  reasons  herein  assigned,  it  is  or^ 
dered,  adjudged,  and  decreed  that  the  Judg- 
ment of  the  Court  of  Appeal  herein  brought 
up  for  review  be,  and  the  same  is  hereby, 
annuUtfd,  aToided,  and  reversed;  and  it  is 
further  ordered,  adjudged,  and  decreed  that 
the  Judgmoit  of  the  dtotrlct  court  which 
was  annulled  and  reversed  by  the  Judgment 
of  the  Court  of  Apiteal  herein  Just  reversed 
and  ammlled  be,  and  the  same  la  her^»  af> 
Armed. 

BLANOHABD,      concura  In  the  decree. 

On  Application  for  Rehearing. 

(March  80.  19080 

MICHOIiLS,  a  J.  In  Ua  appllcatton  for 
a  zehearlng.  the  plaintiff  In  Injunction,  Ba- 
ham,  urges  that  the  Supreme  Court  must 
have  orerlooked  ctanae  4  of  article  606  of 
the  Code  of  Practice,  which  recites  express- 
ly as  one  of  the  grounda  for  an  action  of 
nullity  the  case  whwe  the  defendant  has 
not  bem  legally  dted,  and  has  not  entered 
appearance,  J<^ned  Issue,  or  had  not  a  reg- 
ular Judgment  by  default  taken  against  htm. 
He  farther  urgra  tbat  the  Suprane  Court 
overlooked  two  of  the  grounds  upon  which 
be  attacked  the  judgment  In  favor  of  Stew- 
art Bros.  &  Co.;  one  being  that  the  citation 
of  tbe  case  only  mentioned  the  initial  letto 
of  tbe  defendant* a  name,  wUch  was  not  a 
substantial  compliance .  with  the  require- 
ments of  article  179  of  tbe  Code  of  Practice, 
to  tbe  rifect  tbat  tbe  citation  mint  mention 
the  name  of  the  defendant;  the  othor,  thAt 
flie  Judgmoit  was  not  read  and  signed  In 
open  court  Counsel  say  that,  tbe  Judgment 
of  the  district  court  having  been  against  A. 
J.  Baham,  it  was,  when  appealed  to  the 
Oonrt  of  Appeal,  the  duty  of  the  latter  court 
to  have  passed  upon  all  his  potnts  (dtlng 
Vlllars  V.  Faivre,  86  La.  Ann.  888;  Bauxet 
V.  Bamset  88  La.  Ann.  668),  and,  the  Oonrt 
of  Ai^ieal  having  failed  to  do  so  In  conse< 
quen<»  of  the  conelnalon  it  reached  aa  to 
the  nullity  of  tbe  dtaticm,  the  Supreme 
Court  should,  on  review,  have  itself  disposed 
of  an  the  iBsnes  raised  In  tbe  petition  for  in- 
junction. 

In  the  decision  hereinbefore  rendered,  we 
confined  our  review  to  tbe  issue  which  bad 
been  disposed  of  by  tbe  Court  of  Appeal  in 
its  Judgment 

Article  101  of  the  Constitution  declares 
that  "if  the  whole  record  be  sent  op  the 
court  shall  decide  the  whole  matter  in  con- 
troversy in  tbe  same  manner  as  If  It  had 
been  on  appeal  directly  to  the  Supreme 
Court" 


We  ace  therefore  in  a  position  to  pass  OD 
the  whole  case,  and  we  will  consider  all  the 
questions  which  he  seeks  to  have  reviewed. 
Before  doing  so,  we  will  say  that  tbe  court 
did  not  overlook  the  fourth  clause  of  article 
006  of  the  Code  of  Practice,  as  supposed. 
Beyond  dlqiute,  the  want  of  citation  to  a 
defendant  Is  good  ground  for  an  action  of 
nullity;  >ut  when  such  an  action  Is  brought; 
it  must  be  based,  as  the  article  Itself  de* 
dares,  upon  the  fact  that  the  defendant  was 
in  fact  not  cited,  not  upon  the  fact  that  the 
aherlir,  in  his  return  of  the  s^vlce  of  dta- 
tion,  may  have  omitted  stune  statement 
which  should  have  appropriately  been  in- 
serted therein.  If  the  fact  omitted  in  the 
return  should  have  been  tbe  action  of  the 
shOTiff  hlmsdf,  and  whtdi  no  one  but  be 
could  certify  to,  tbe  dtatlon  Itsdf  would 
fall  with  the  return,  but  not  If  the  fact 
omitted  should  have  been  a  collateral  fact 
tn  respect  to  which  the  sheriff  had  no  qwcfal 
Individual  knowledge,  but  which  was  known 
to  and  oonld  be  aa  well  established  by  ttdrd 
parttes  as  1^  him.  The  sheriff  ahonld  litm- 
self  state  in  his  return  upon  whom  he  makes 
Bwvlce,  for  tbat  shows  the  act  of  the  abetlff, 
but  If.  after  redtlng  the  fact  that  he  bad 
made  the  service  upon  a  wife,  he  falls  to 
say  that  she  was  apparentiy  ow  14  years 
of  age,  that  fact  could  be  estaUlsbed  by 
any  cmnpetent  evidence  dehors  the  return. 
Counsel  fails  to  api»eclate  the  dtflerenoe  be- 
tween tha  existence  of  a  thing  and  the  avi- 
dence  to  establlab  It  State  v.  Boeder,  44 
La.  Ann.  1010, 11  South.  816. 

We  see  no  reason  to  change  the  vlewa 
irtilch  we  have  announced  <m  this  snbfect 

We  pass  now  to  the  other  matters  re- 
ferred to.  It  having  been  established  that 
a  petition,  with  a  dtatlon  accompanying  tbe 
same^  addressed  to  A.  J.  Baham,  was  served 
upon  Vm  wife  <tf  A.  J.  Baham,  It  waa  Us 
duty,  If  he  was  not  the  party  coneoned  In 
the  subject-matter,  to  have  appeared  in  tbe 
district  conrt  and  excepted  to  the  cMatlai. 
Having  failed  to  do  so,  and  pwmitted  a 
Jndgmoit  by  defttnlt  to  be  entered  npoa  tbe 
citation  as  made,  he  acquiesced  In  tba  same, 
and  could  not  raise  tbat  Objection  late. 
The  matte  was,  at  best  the  snl^ect  <tf  a 
dilatory  exception.  Plaintiff  in  Injtaielton 
eveu  now  dees  not  pretend  that  lie  was  not 
In  fact  the  party  whose  name  was  signed  to 
the  note  sued  on,  and  against  whom  Stewart 
Bros,  ft  Co.  had  a  legal  right  to  proceed. 

We  n^  come  to  the  objection  tiiat  tbo 
Judgment  was  not  signed  or  read  In  open 
court  The  signature  of  a  judge  to  bis 
Judgment  is,  of  eoursot  necessary,  but  we 
know  of  no  law  which  requires  tiiat  the 
physical  act  of  slgnli^r  should  be  done  In 
open  cmat  The  decisions  of  this  oonrt  are 
dgned  In  the  consultation  room,  never  In 
open  session.  They  are  always  read  in  open 
coort,  as  artlde  MS  of  the  Code  of  Practice 
requires  this  to  be  done,  A  judgment  signed 
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oat  of  conrt  does  not  become  completed  and 
«p«aOTe  as  a  joAnnent  nntll  read  In  (v»en 
court  It  li  Incboate,  but  not  noil.  Wben 
icad  Jn  open  court,  tbe  flact  that  It  may  bavo 
been  signed  In  the  derk^a  olBoa  or  tfsewbere 
to  a  matter  of  no  OMiseanenc&  In  tbe  pre*- 
ent  case  It  vonld  seem  tbe  Jodgment  waa 
■tgned,  bat  It  vaa  not  read  In  <q»en  eomrt; 
Bxecutloii  upon  It  vu  therefore  hot  war- 
ranted, and  the  district  court  properly  sn»> 
tdned  tbe  fatjoncatm.  The  gronnd.  bovever, 
v^on  which  tbe  iQjnnctltm  was  anatalned 
flbovld  have  been  placed  farther  back  than 
the  faUnre  to  give  notice  of  Judgment  The 
indgment  of  tbe  district  conrt  left  the  plaln- 
tilb  In  the  sidt  In  position  to  issue  a  new 
execntkm  after  merely  giving  a  notice  of 
Jodgmait  To  that  extent  there  was  arm. 
No  execution  could  Issue  under  existing  con- 
ditions. , 

Tbe  Judgment  rendered  must,  before  be- 
coming executory,  be  read  In  open  court 
While  we  affirm  the.Jndgment  of  the  district 
conrt  perpetuating  the  Injunction  which  Is- 
sued against  tbe  execution  taken  out  by 
Stewart  Bros.  *  Co.  against  A.  J.  Baham» 
we  amend  tbe  same  by  adjudging  and  d»- 
oeelQg  that  tbe  execution  which  Issued  in 
tUa  matter  was  llli^l  and  unjnstlfled,  ftff 
the  reason  that  the  alleged  Judgment  upon 
which  It  Issued  was  Inchoate— not  a  com- 
pleted and  operative  Judgment— by  reason  of 
Its  not  having  been  read  In  opea  court  and 
we  heteby  ronand  tbe  cause  to  the  dUrtrlct 
court;  the  said  Judgmrat  to  be  read  in 
open  court  before  execution  can  Issue  there- 
upon. It  Is  further  ordered,  adjudged,  and 
decreed  that  the  judgment  heretofore  ren- 
dered In  this  case  by  this  conrt  remain  un- 
disturbed, except  In  so  far  aa  it  Is  modified 
br  tbe  present  decree. 


(IM  La.  mz) 

BKcessIon  of  JACOBS.  (No.  14,223.)* 

(Bn^eme  Court  of  Loaiilana.   Jan.  19,  1903.) 

WILL-UBNTAL  CAPAOITT-BVIDENCB-CHANOB 
OF  HIND— UNDUB  INFI/UBNCn. 

1.  At  the  moment  of  the  confection  of  the 
will  the  testatrix  was  sound  and  of  dlepoelng 
mtnd. 

2.  Her  acts  and  utterances  preceding  the 
data  of  hCT  will  and  after  that  date  are  not 
sttdi  as  to  Indicate  tiiat  she  most  have  been 
Insane  at  the  moment  her  win  was  made. 

8.  Tbe  testatrix's  change  of  mind  snddeoly 
and  nnexpectedl7  Is  not  necessarily  evideQce 
of  mental  alienation,  as  there  was  notblng  In 
tbe  change,  as  made,  showing  that  her  ^nd 
waa  affected  with  inaanity. 

4.  In  reference  to  the  undue  influence,  there 
was  no  such  Influence  exercised  as  invalidates 
the  wIU,  either  at  the  time  of  its  confection  «r 
prior  thereto. 

(Syllabni  by  the  Court.) 

Appeal  from  Civil  District  Court  Parish  of 
Orteans;  John  St  Paul,  Judge. 

•AshssriDS  dnM  Itarch  Hi,  UOk 


In  the  matter  of  tbe  succession  of  Pauline 
Jacobs.  Action  by  the  h«lrs  for  tbe  annnl- 
nent  of  the  wUL  Judgment  tax  defendants 
and  itttervMiaa^  and  tbe  belrs  appeaL  Af- 
firmed. 

Thomas  B.  Borier  and  Charles  Louqu^ 
for  appellants.  Cooper  A  Walsbe,  for  aih 
pellee  executor.  Bock,  Walsbe  &  Buck,  for 
Intervening  appellees, 

BBEATJX.  J.  Mrs.  Pauline  Jacobs,  wife 
of  Thomas  B.  Jacobs,  of  this  city,  died  tes- 
tate. She  left  property  valued  at  about 
970,000.  Her  husband  owned  very  UtUe  of 
the  world's  goods.  He  was  a  aick  man.  Her 
legal  heirs  brought  this  suit  for  the  annul- 
ment of  her  will. 

She  was  married  to  Thomas  B.  Jacobs  in 
the  year.  1882.  There  are  no  children  Issue 
of  the  marriage^  Her  legid  heirs  are  her 
aunts,  cousins,  and  an  uncle  in  Germany. 

For  some  time  prior  to  her  death  she  was 
an  Invalid,  and  absent  for  medical  treatment 
In  Mexico,  Battle  Creek,  Mich.,  and  Chicago. 

While  she  was  a  patient  In  a  s^tarium 
at  Guadalajara,  Mexico,  she  made  a  will  in 
the  olographic  form,  dated  February  12, 1900, 
In  which  she  bequeathed  all  of  her  property 
to  her  husband  (exc^  the  cost  of  a  tomb 
to  be  erected  to  receive  the  remains  of  her 
late  father  and  his  Immediate  family,  her 
huabaud,  and  bers^. 

The  climate  of  the  mountains  of  that  conn- 
try  was  not  favorable  to  her  recovery.  She 
and  her  husband  left  for  Battle  Creek,  Mich. 
At  San  Antonio  they  were  met  by  Dr.  C  W. 
Jacobs,  a  hrother-In-law  of  the  testatrix. 

In  passing  through  New  Orleans  they  sto]^ 
ped,  because  of  the  physical  condition  of  the 
testatrix,  for  a  day  or  two,  at  a  hotel.  They 
did  not  repair  to  their  home  In  that  city. 

A  few  days  after  her  arrival  at  the  Battle 
Creek  Sanitarium  her  attending  physician 
found  that  her  Illness  was  tuberculosis  of 
the  intestines.  He  advlaed  to  take  her  to 
another  place  for  medical  treatment  aa  It 
seems  that  they  are  not  thoroughly  prepared 
at  the  Battle  Creek  Sanitarium  to  take  charge 
of  patients  suffering  vritb  the  disease  before 
mentioned. 

She  waa  brought  to  Chicago,  and  there 
placed  In  a  malson  de  8ant&  When  about 
to  leave  Battle  Creek  some  misunderstand- 
ing arose  about  necessary  funds  to  defray 
her  expenses,  which  caused  her  some  dis- 
pleasure and  Irritation.  She  was  of  a  nerv- 
ous temperament  She  wrote  to  her  aunt 
one  of  the  plaintiffs,  to  come  and  take  her 
home;  that  her  husband  bad  left  In  the 
same  strain  she  wrote  to  a  cousin. 

A  short  time  after  her  arrival  at  Chicago, 
while  a  patient  at  the  Mercy  Hospital,  she 
wrote  another  will,  and  bequeathed  tbe  bulk 
of  her  property  to  her  relatives,  and  a  house 
and  lot  to  her  husband. 

About  this  time  the  aunt  before  referred 
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to,  alleging  that  the  testatrix  was  ondoly  re- 
strained of  her  liberty  by  the  huBbaod  and 
brother-in-law,  that  she  was  confined  in  the 
Lake  Side  Hospital  In  the  city  of  Chicago, 
and  that  her  relatives  were  not  permitted  to 
Bce  her,  sued  for  a  writ  of  habeas  corpus. 

The  authorities  of  the  hospit^  were  also 
made  parties  defendants. 

The  Judge  to  whom  the  writ  was  ad- 
dressed as  a  witness  testified  that  he  deemed 
It  proper  to  appoint  a  reputable  physician  to 
examine  Mrs.  PauUne  Jacobs,  and  to  ascer- 
tain her  mental  and  physical  condition,  and 
to  ascertain  whether  or  not  she  was  unduly 
restrained,  as  alleged  In  the  petition  for  a 
habeas  corpus. 

The  physician  appointed  testified  at  some 
length,  and  on  his  report,  and  after  a  per^ 
sonal  examination  at  the  hospital  by  the 
Judge  into  the  fticts  charged,  the  court  de- 
clined to  grant  the  application.  We  excerpt 
the  following  from  the  testimony  of  the 
physician,  Dr.  Wm.  B.  Quine,  dean  of  the 
College  of  Physicians  and  Surgeons  of  Chi- 
cago. He  called  professionally  on  Mrs. 
Jacobs  In  June,  1900,  and  examined  her  in 
consultation  with  Dr.  Henderaon,  who  is  the 
medical  head  of  the  Imtltntloii,  tIs.,  the 
Mercy  Hospital: 

"Acting  under  the  Instructions  of  Judge 
John  Gibbons,  I  also  Interrogated  Mrs. 
Jacobs  as  to  the  status  of  relations  to  her 
husband.  She  told  me  there  was  no  estrange- 
ment  between  her  and  her  husband.  I  asked 
her  if  she  had  any  objections  to  her  hus- 
band's TlBlting  her.  She  told  me  that  she 
would  be  glad  to  hare  him  Tislt  ber.  I  asked 
her  if  she  would  object  to  living  with  ber 
husband.  She  told  me  she  would  not,  pro- 
vided she  could  have  peace  and  freedom  from 
annoyance.  I  asked  her  why  she  made  the 
condition  as  to  peace  and  protection  from 
annoyance— whether  or  not  it  was  her  hus- 
band who  annoyed  her.  She  answered  that 
there  was  a  family  quarrel  in  relation  to 
the  estate  which  she  was  expected  to  leave 
when  she  died.  I  asked  ber  If  there  was 
any  estrangement  or  quarrel  between  her 
and  ber  other  relatives.  She  told  me  there 
was  not;  that  she  loved  ber  relatives;  but 
they  annoyed  and  excited  and  pestered  her 
by  exciting  conversations  referring  to  her 
estate  and  to  her  husband.  She  was  on  all 
three  occasions  [referring  to  bis  different 
visits]  of  a  disposing  mind  and  memory." 

After  tbe  will  before  referred  to  had  been 
made— that  of  May  30,  1900— there  were  con- 
versations held.  Plaintiffs  charge  that  plain- 
tiffs' brotber-ln-Iaw,  the  doctor  before  re- 
ferred to,  and  ber  late  husband,  said  that 
Mrs.  Pauline  Jacobs  was  not  In  a  sane  state 
of  mind,  and  that  she  would  have  to  make 
another  will. 

Plaintiffs  also  charge  that  on  the  19th  of 
the  month  of  May  the  late  Mrs.  Jacobs  was 
transferred  to  tbe  Mercy  Hospital.  On  the 
6tb  of  June  she  was  carried  by  force,  and 


contrary  to  her  will,  to  the  Washington 
Boulevard  House,  and  that  on  the  11th  of 
June— the  day  after  she  had  executed  the 
will  here  attacked— flbe  was  rushed  to  the 
Lake  Side  Hospital,  and  on  tbe  Slst  of  July 
to  the  Straeder  House,  and  from  there  back 
to  New  Orleans. 

The  complaint  of  these  plaintiffs  is  that  all 
these  removals  In  the  city  of  Chicago  had 
for  purpose  on  the  part  of  the  husband  and 
brother  to  keep  away  her  relatives  from  her. 

This  brings  us,  in  narrating  the  facts,  to 
the  will  of  toe  llto  of  June,  1900,  which  will, 
as  well  now  state,  was  written  and  signed 
by  toe  testatrix  in  accordance  with  the  re- 
qtilrements  of  the  laws  of  tbe  state  ctf  Illi- 
nois. 

The  win  was  prodaced,  and  it  was  probated 
here,  after  having  observed  toe  usual  pro- 
ceedings in  admitting  a  foreign  will  to  pnh 
bate  and  in  ordering  Its  execution. 

This  will  is  attacked  on  the  ground  that 
toe  testatrix  was  not  sane;  that  toe  legatee, 
toe  late  husband  of  Mrs.  Jacobs,  and  his 
brotoer,  tbe  doctor,  before  named,  brought 
frand  and  otoer  reprehensible  tofluences  to 
t>ear  on  toe  testatrix,  toat  annuls  it  under 
toe  terms  of  toe  law. 

In  reference  to  toe  will  of  tbe  lltb  of 
June,  1900— toe  last  will— toe  uncontradicted 
testimony  Informs  us  that  two  physicians 
(one  a  prominent  alienist  In  charge  of  toe 
mental  and  nervous  disease  wards  of  tbe 
Alexlan  Brothers'  Hospital  and  of  toe  Mi- 
chael Beese  Institution,  and  a  writer  of 
special  works  upon  insanity,  and  toe  other 
her  attending  physician  in  Chicago  at  toe 
time)  were  satisfied,  after  having  made  aa 
examination  of  Mrs.  Jacobs*  mental  condition, 
that  she  was  mentally  capable  of  making  a 
will,  and  it  was  toen  toe  will  was  made.  Be- 
fore her  will  was  drawn,  Mrs.  Jacobs  stoted 
to  the  witnesses  to  toe  will  that  she  wanted 
all  her  property  to  go  to  her  husband. 

There  were  two  wills  drawn  on  the  llto 
of  June,  1900.  After  tbe  first  will  had  been 
signed,  it  was  discovered  she  had  not  signed 
her  name  to  the  will  as  It  was  written  la 
the  body  of  the  will.  She  left  out  her  mid- 
dle or  family  name,  "Pllger,"  In  signing,  and 
it  was  also  found  that  her  husband's  name 
was  to  tbe  will  as  executor.  Mrs.  Jacobs 
stated  when  tbe  will  was  read  to  her  toat 
she  wished  Mr.  Charles  F.  Buck  to  be  ber 
executor.  The  will  was  torn  to  pieces,  and 
another  was  prepared  to  strict  accord  wito 
ber  request,  precisely  as  toe  first  had  beeo 
drawn,  except  toat  Mrs.  Jacobs'  name  was 
toserted  In  tbe  will  in  the  forth  in  wblch 
she  had  written  her  name  to  the  first  will, 
so  toat  when  she  signed  her  name  to  the 
second  will  ber  signatore  conformed  to  her 
name  as  It  was  to  toe  body  of  the  will,  and 
at  ber  special  instance  toe  name  of  Mr. 
Charles  F.  Buck  was  put  In  toe  second  will 
as  her  executor.  After  the  last  will  was 
drawn.  It  waa  read  over  to  the  testatrix 
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carefully,  word  by  word,  and  thereafter  It 
was  signed  by  her.  She  again  declared  tbat 
It  WHS  her  will. 

Mrs.  Jacobs  was  sittlDg  in  her  bed  at  the 
time,  and,  as  the  confection  of  the  will  took 
about  two  hours,  from  a  sitting  position  she 
would  He  back  on  the  pillow.  The  testatrix 
gave  Tery  little  outward  evidence  of  suffer- 
ing, and  she  gave  every  evidence  of  knowing 
all  ttiat  was  done  In  her  presence.  The  per- 
sons present  were  Mr.  Buck,  Dr.  Davis,  her 
attending  physician,  Dr.  Clevenger,  Miss  Ed- 
ith Byrne,  her  nurse,  and  Mr.  Mapledorem. 
The  latter  (Mr.  Mapledorem,  an  attorney  at 
law  of  repute)  swore  that  he  and  Mr.  Buck 
said  to  the  experts  before  referred  to  that 
under  no  circumstances  would  there  be  any 
attempt  to  have  a  will  made  by  Mrs.  Jacoba 
unless  tbey  flrat  assured  Hr.  Buck  tbat  she 
was  in  a  condltkm  to  transact  basfnesB  and 
make  a  will. 

This  witness  further  says:  "I  wish  to  state 
right  here  that  It  was  the  emphatic  wish  of 
Mr.  Buck  and  myself,"  as  pressed  to  the 
experts,  "that  they  should  give  a  fair  and  un- 
biased opinion  of  Mrs.  Jacobs'  mental  condl- 
tion,  no  matter  what  It  might  be;  that  we 
wanted  to  know  If  she  was  In  a  mental  con- 
dition to  esecute  a  will,  and,  If  Bbe  was  not, 
or  If  there  was  a  doubt  about  ber  being  able 
to  execute  a  will,  they  would  have  notbing 
to  do  with  Ita  confection." 

This  witness  also  testifies: 

"Mrs.  Jacobs  appeared  to  me  to  be  a 
woman  who  bad  suffered  a  great  deal.  She 
was  emaciated.  She  bore  evidence  of  being 
a  sick  woman,  but  at  the  same  time  she  was 
perfectly  ratloDal,  and  of  Bound  memwy  and 
mind." 

Mr.  Buck,  the  executor,  well  known  and 
highly  considered  by  every  one,  t^tlfied  tbat 
upon  receipt  of  a  tel^am  signed  by  Mrs. 
Jacobs  he  left  for  Chicago,  and  that  upon  his 
arrival  In  tbat  city  he  was  told  that  Mrs. 
Jacobs  desired  to  make  a  will;  that  he  called 
iq>on  Mrs.  Jacobs. 

"She  said  she  sent  for  me,  and  wished  to 
see  me.  They  made  me  make  a  will  at  the 
other  place,  and  I  want  to  change  It*  I  said. 
That  Is  what  I  believe  I  was  sent  for.'  I 
spoke  as  quietly  as  I  could,  she  being  111. 
She  recognized  me  perfectly,  and  understood 
what  I  Bald,  and  her  answers  were  rational 
and  clear.  Returning  later  ou  the  same  day. 
the  will  was  executed." 

Mr.  Buck  substantially  corroborates  the 
statement  of  the  other  attorney  present,  and 
dwells.  If  anything,  at  greater  length  upon 
the  facts  and  circumstances  attending  the  ex- 
ecution of  the  will. 

The  physician  in  chaise  of  the  Mercy  Hos- 
pital and  attending  surgeon  at  the  Alex- 
lan  Brothers'  Ho^ltal,  Dr.  J.  D.  Murphy, 
is  not  of  the  opinion  of  the  other  witnesses. 
He  says  she  was  suffering  from  mental  de- 
lusions and  fears  of  Injury,  and  was  non 
compos  mentis  to  transact  business  of  any 
kind  Intelligently. 


He  also  testified  Hiat  be  la  not  an  alienist 
or  expert  In  mental  dtBeaaea,  and  that  he  only 
stated  facts. 

Plaintiffs,  in  the  brief,  invite  attention  to 
their  question,  propounded  under  commission 
on  cross-examination  of  physicians  of  Chica- 
go: "If,  without  cause  or  reason,  a  testatrix 
changes  her  mind,  would  you  consider  that 
she  was  of  sound  and  disposing  mind,  or  that 
she  had  a  mind  or  will  of  her  own?"  And 
they  also  call  our  attention  to  the  answer 
made  by  one  of  the  exports,  to  which  we  will 
refer  further  on. 

The  testatrix  returned  to  her  home  In  Xew 
Orleans,  where  she  received  medical  treat* 
ment  Dr.  Dyer  testified  that  on  her  return 
from  Chicago  to  New  Orleans  she  "seemed 
perfectly  sane  at  times,  and  at  other  times 
her  mind  seemed  to  wander."  Dr.  Levy,  her 
attending  physician,  testiflea  positively  that 
she  was  absolutely  sane. 

For  the  sake  of  some  brevity,  other  facts 
will  be  referred  to  in  our  opinion. 

The  judgment  of  the  district  court  r^ect- 
ed  plaintiffs'  demand.  Tbey  appeal. 

Opinion. 

We  would  have  to  lose  all  confidence  In 
human  testimony  were  we  to  hold  that  at  the 
date  the  will  was  made,  and  In  the  presence 
of  the  witnesses  who  have  testified,  the  acts 
of  the  testatrix  and  her  utterances  were  such 
as  to  indicate  ber  testamentary  Incapacity. 

Witnesses  of  the  highest  respectability  buI>- 
stantlally  agree  hi  the  statement  that  she 
was  entirely  rational;  that  her  conversation 
was  connected,  and  to  tbe  point;  and  that 
ber  dictation  of  the  will  gave  every  evidence 
of  soundness  of  mind  and  memory.  Preced- 
ing the  two-hours  sitting  In  her  room,  held 
near  the  side  of  ber  bed,  she  received  the  at- 
torney, Mr.  Buck,  with  whom  she  was  ac- 
quainted, and  conversed  with  him  Intelligent- 
ly. 

She  said  to  him  that  she  expected  him,  and 
desired  to  make  ber  testament.  Under  the 
authorities,  as  we  read  them,  If  she  had  been 
afflicted  with  the  dementia  some  time  prior 
to  dictating  her  will,  and  had  recovered,  the 
will  would  still  be  valid.  The  evidence  shows 
that  at  tbe  time  her  will  was  drafted  she  had 
Intelligfflice  to  follow  her  Interest,  and  to  re- 
fer specially  to  her  property.  A  short  time 
previous  she  had  spoken  of  ber  relatives  In 
terms  of  affection.  She,  as  we  appreciate  the 
testimony,  none  the  less  chose  her  busband  to 
be  beneficiary  of  her  bounty.  Her  dictation 
convinced  those  present  of  the  integrity  of 
her  mind. 

We  will  not  dwell  at  length  upon  the  juris- 
prudence of  England  and  of  our  own  country 
upon  tbe  subject  They  are  sufficiently  indi- 
cated in  the  following  decisions,  and  tbe  de- 
cisions cited  In  support  of  their  texts.  Kings- 
bury V.  Whltaker  et  al.,  32  La.  Ann.  1056, 
83  Am.  Rep.  278;  Godden  T.  ExecntorB  of 
Burk^  36  La.  Ann.  161, 

The  jnrlBpmd^ce  of  France  an4.  the  vlewa 
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ot  French  commentators  are  equally  as  clear 
and  determinative  of  Ue  iBsues. 

Aside  from  all  Ides  ot  Abatractloa  falta  d» 
Interdiction,  it  ■ufOcee  tout«  idfie  d'lnterdlctkm, 
tor  Uie  TBlldltT  ot  the  II  eufflt,  pour  U  v»lidlt6 
testament  that  tb»  testa-  d'an  testament,  que  !• 
tor  vaa  sound  ot  mind  teatsteur  alt  6t6  sala 
at  tbe  moment  of  tlie  d'esprit  an  moment  de  la 
ooBfeetloa  ot  tlia  vUL       eonfoctlon  de  eet  aote. 

Fusier-Hennaa,  toL  L  | 

a.  p.  19. 

We  quote  from  Laurent,  TOlume  11,  page 
163.  This  author  goes  even  further: 

It  does  not  BuSlce  to  II  ne  suSIt  done  pas  de 

prove  that  the   testator  proaver  quo  le  testatenr 

vas  In  a  state  of  meatal  £talt  dans  un  Mat  ha- 

allenaUon,    It   must    be  bltual  de  dftmence,  U  taut 

abowa  that  bis  Insanltr  prouver  de  plus  que  sa 

was  vltboat  Inold  inter-  lolle  <talt  lans  Intorvalle 

vali;  that  la  to  aar.  tlut  Inolde.  o'est-a-dlre  qu'elle 

It  was  parmaneBt  Malt  pemuuienta. 

The  question  here  suggests  Itself,  -mB  tin 
testator  at  any  time  anterior  to  the  date  of 
her  testament  In  a  atate  of  dementia,  on  ac* 
count  of  which  ber  will  should  be  decreed 
null?  We  think  not 

She  was  flighty  at  times,  delirious  nnd«r 
the  Inflaence  of  opiates,  byst^cal,  nervous, 
but  not  absolute  Insanew  At  all  other  times 
she  was  rational  and  calm.  We  tblnk  this 
sufficiently  epitomises  the  testlmmy  of  the 
witnesses,  except  one  of  the  physldans,  under 
whose  medical  treatment  she  was  for  about 
seven  days,  some  days  prior  to  the  date  of 
tbe  testament  This  physician  (Dr.  Murphy) 
Is  not  an  expert  In  treatment  of  diseases  of 
the  mtod.  Besides,  he  deeUned  to  answer 
questloDg  propounded,  for  the  reason  that  he 
is  not  an  expert  In  dementia  cases,  and  said 
that  be  confined  himself  to  stating  facts. 
Th^  (the  facts  stated  by  him)  do  not  relate 
specially  to  tbe  mental  condition  ot  tbe  tes- 
tator, and.  It  follows,  did  not  sustain  bis 
statement  regarding  her  asserted  InsaMty, 
The  other  phyridans  and  experts  who  testi- 
fied sustain  the  view  that  she  was  compos 
mentis  during  Ibe  whole  time  that  she  was 
In  Chicago,  and  at  all  times  after  ber  retnm 
to  her  hone  In  this  dty. 

We  have  no  reason  to  can  In  question  tbe 
testimony  of  tbe  physldans  and  experts  wbo 
thought  that  Ibe  testatrix  was  sana  Tbdr 
testimony  Is  to  be  weighed  and  considered 
as  other  testimony  In  arrlTii^  at  a  ctmclnslon, 
but  not  ftnrgetting  all  the  warnings  nsoally 
urged  against  expert  testimony. 

Plaintm  and  their  counsel  were  carefol 
and  searching  In  their  questions.  A  question 
written  by  able  counsel,  perhaps  currente 
calamo,  inquired  of  one  of  the  wltnrases  (Dr. 
3.  D.  Murphy)  If  he  knew  the  expert,  nam* 
big  blm  (an  ex^rt  in  whom  d^endants  placed 
great  confidence,  a  highly  prominent  alienist, 
an  BuQior  of  several  books  upon  the  subject 
of  mental  diseases,  to  whom  we  have  before 
referred): 

**TelI  us  what  his  reputation  is,  relative  to 
his  capacity  and  reliability?  What  do  yoa 
know  of  his  having  had  charge  of  an  Insane 
asylum?  What  do  yon  know  of  his  having 
been  confined  for  Insanity?  When  and  where 
did  be  become  Insane  7' 


To  which  witness  answered  that  be  was 
acquainted  with  this  expert.  His  reputation 
was  good.  He  knew  of  bis  having  had  charge 
of  an  Insane  asylum,  but  never  knew  of 
bis  having  been  confined  for  insanity. 

It  does  not  appear  whether  or  not  the  ex- 
pert ever  heard  of  the  inquiry.  On  the  cross- 
examination  of  this  expert  under  commission, 
to  which  we  have  already  referred  In  our 
statement  of  facts,  be  declined  to  answer  a 
cross-Interrogatory,  probably  hastily  pro- 
pounded to  him.  He  said  It  contained  a  con- 
tradiction. 

To  quote  from  tbe  answer: 

"I  am  unable  to  answer  tills  question.  It 
is  too  Involved,  and  appears  to  contain  con- 
tradictions. I  cannot  conceive  of  any  one  do- 
ing anything  without  a  cause  or  reason.  The 
question  appears  to  me  like  a  trap,  which 
would  enable  a  misconstruction,  no  matter 
which  was  the  question  answered.  It  was  a 
trap." 

PlaintiffB  urge  that,  as  Indicated  by  tbe 
cross-interrogatory.  It  cannot  be  conceived 
why  a  person  should  change  her  mind  with- 
out cause  or  reason.  The  objection  on  this 
ground  meets  with  an  answer  In  the  follow- 
ing quotation  from  the  French: 


Proof  of  Inaaaltr  of 
mind  of  the  testator  ot 
nature  to  afford  ground 
to  pronounce  de  piano  the 
nulUtr  ot  the  vUl,  doea 
not  sanclentlr  result 
from  the  morbid  state  ot 
the  testator  at  th*  mo- 
ment ot  the  conteeUou  of 
the  teatanmit.'whMilt  w* 
pears  that  naltber  the  na- 
ture ot  the  pain  nor  Its 
elieet  on  tba  mental  ta- 
ealtles  ot  th*  teatatoi  are 
constant,  eren  It  tbe  dla- 
poalUon  ot  the  taata- 
mant  were  to  attest  oa 
Ua  part  ludden  ohaacea 
ai  the  mlBd  Bneineetealr. 
wbUtt  th*  aot  ta  drafted. 


"Bt  la  prenve  de  Ifa- 
aanlt«  d'esprit  dn  testa- 
teur,  de  nature  a  tUra 
prononoer  de  piano  la 
nullitt.  du  testammt,  ne 
rtonlte  pas  eufBaammeat 
de  rctat  morbid*  do  t**-- 
tateur  au  moment  d*  ta 
eontectlon  da  t*stameBA, 
qoaad  a'allleara  nl  la  na- 
ture du  mal,  nl  son  In- 
fluence sur  lea  laenlttfs 
mAntal**  du  fstatenr  a* 
aont  constaotsa.  «t  alovs 
mSme  qu*  le*  dlsposltlMis 
de  aon  teatamoDt  attas- 
teralent  Ae  sa  jmt  dea 
ehangement*  bmsqne*  d* 
TolontI  sarvaaua  penOaat 
la  iMaetloo  de  I'acte." 
Fniler-nerman,  vol.  L  p. 
ttl.  NO.  4L 

We  do  not  Uilnk  we  should  assume  that 
she  changed  her  mind  without  cause  or  rea- 
son, for  tbere  la  nothing  In  the  change,  or  ita 
nature,  denoting  tbe  dementia  urged  by  plali^ 
tlfCa 

The  testatrix  was  subjected  to  undue  In- 
fluence^ Is  the  n^  charge  of  plalntlffa  against 
tbe  husband  of  tiie  testatrix  and  ber  brother^ 
in-law. 

A  Wife  may  reasonably.  In  company  with 
her  husband,  leave  this  country,  and  go  to 
Mexico,  In  search  of  health.  Finding  no  re- 
lief, she  may  well  return,  and  hastily  as  pos- 
sible go  to  a  sanitarium  in  this  country.  If 
the  diagnosis  of  her  disease  suggests  that 
another  change  should  be  made,  the  least 
she  can  do  is  to  follow  tbe  advice  of  ber 
physkdan. 

On  the  way  domestic  Infelicity  may  arise, 
as  In  this  case,  while  the  testatrix  and  her 
husband  were  at  Battie  Greek.  If  it  were  tp 
be  said  that  It  sometimes  arises  l)etween  hus- 
band and  wife,  not  iH,  In  moving  from  place 
to  place,  while  travelhig,  it  would  not  al- 
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way*  encoQDter  a  denlaL  BmilMUMl  and  irUe 
may  find  tbeli  way  to  Oblcago,  and  while 
tbere  seek  comfort  In  different  hotels  and 
hoeitltala.  The  wife  may  be  hnrried,  at  the 
Instance  o£  her  bnshand,  against  her  wlafaes, 
from  tiie  boipital  to  a  hotel,  without  being 
under  compulsion.  She  may  meet  her  r^- 
ttres,  raske  a  will  ta  part  tn  thetr  faror,  and 
afterward  change  her  mind  In  this  r^rd, 
and  execute  another  will,  setting  aside  the 
first. 

A  Change  of  Intentlcm  of  Itidf  Is  not  erf- 
deuce  of  undue  inflnence. 

"The  matter  of  nndae  Inflnence  In  wflls 
made  by  a  hneband  or  wife  In  favor  of  the 
other  la  beset  by  peculiar  difficulties.  It  la, 
on  the  one  hand,  impolitic  to  allow  Inquiry 
Into  the  particular  relations  ot  the  parties, 
and,  on  the  other,  hard  to  follow  such  inquiry; 
birt  the  general  principle  prevails.  It  Is  es- 
tablished, however,  that  tbere  are  no  pre- 
sumptions arising  from  the  Telations."  Eng- 
lish ft  American  Enc.  of  Law,  toL  '27,  p.  612. 

The  testimmy  In  this  case  does  not  support 
the  ehaige  that  the  wlf^  owing  to  the  treat- 
ment recelTed,  was  rendered  Incapable  of  ex- 
ecuting her  will. 

Jodged  by  the  laws  of  Louisiana,  pUUntUfs 
have  not  sustained  their  suit 

Oaptation  and  an^^estlon,  as  laid  down  in 
Zerega  t.  Podval,  40  La.  Ann.  618,  IS  South. 
476,  are  not  among  the  causes  of  nullity. 

The  legacy  hunters  of  antiquity,  especially 
in  Rome  in  her  days  of  prosperity,  encounter- 
ed the  satire  ot  poets  and  phflosophers.  They 
sought  to  put  an  end  to  the  rose,  to  the  flat- 
tery and  obBeqaiousness  of  those  who  sought 
to  oirlcb  themselves  thereby.  It  led  to  liti- 
gation that  was  almost  as  objectionable  as 
the  evil  complained  of;  to  scandalous  suits, 
it  is  stated.  In  course  of  time  it  was  made 
part  at  tbe  Coutome  de  Paris  <to  end  the 
number  of  attacks  on  wills),  which  was  ftie 
law  here  xmier  French  domination,  that  proof 
is  not  to  be  admitted  of  dispositions  made  In 
hatred,  anger,  snggeatlon,  or  ctqrtation.  This 
torond  a  place  In  the  Louisiana  Code  of  1808| 
and  has  since  remained  as  part  a€  oat  laws. 
Gtv.  Code,  art  1402. 

Hie  Code  Napoleon,  basis  of  the  Louisiana 
Code^  saya  nothing  of  captation  or  suggestion. 
Nme  the  less,  the  compilers  of  the  Louisiana 
Code  of  1808  hdd  on  to  the  old  law  In  toeee 
tn  lYance  pitor  to  the  Code  Napoleon,  and  re- 
tained the  provlsfon  r^rdlng  captation. 

But,  after  an,  the  will  here  was  not  nun 
under  any  system  ot  laws.  If  the  Code  of 
Louisiana  were,  like  the  Code  Napoleon,  si- 
lent upon  the  snhjeet^  the  wlU  would  none  the. 
less  be  legal,  as  the  evidence  does  not  show 
lltat  fraud  and  vitdence  were  resorted  to  in 
order  to  compel  the  testatrix  to  execute  her 
wfll,  nor  does  It  show  'Qiat  ttm  husband  re- 
sorted to  eaptatktti  and  anggestlon  to  Inflnencei 
the  testatrix. 

Flaintifrs  Invoke  the  laws  of  the  place 
where  the  will  was  executed.  The  testatrix 
resides  here.  Her  property  was  In  this  state, 


and  the  wOI  was  executed  to  be  encnted  In 
this  state,  and  in  consequence  the  laws  ot 
this  state  govern. 

But  conceding  ttiat  the  laws  of  nitnols 
should  govnn,  plaintiffs  then  flnd  scant  sup- 
port In  the  laws  of  that  state  as  interpreted 
by  her  courts. 

"Undue  Influence  must  be  connected  with 
the  execution  of  the  will,  tn  order  to  afford 
ground  for  suit  to  have  it  decreed  null.** 
Brownfield  v.  Brownfield,  43  111.  153. 

"Undue  influence  must  be  connected  with 
tile  execution  of  the  will,  and  bear  directly 
upon  the  testatrix  at  the  time  the  will  is 
made."  Pooler  v.  Gristman  (111.)  84  N.  B.  68. 

We  have  given  close  and  careful  atteatlou 
to  this  case,  and  leave  It  thoroughly  convinced 
that  the  law  and  the  evidence  do  not  sostaln 
plaintiff's  demand. 

By  reason  of  the  law  and  the  evidence  be- 
ing In  favor  of  defwdante,  the  judgment  ap- 
pealed from  is  affirmed. 


(US  Lm.  lOtS) 

B.  K  WILLIAMS  ft  CO.  t.  BIENTBimTK 

et  al.   (No.  14,8310* 
(Supreme  Court  of  LouMana.   Feb.  2,  1908.) 

8ALB~FAILURB  TO  DELIVBH— DAUAQBS. 

1.  When  there  has  been  a  violation  of  a  con- 
tract to  deliver  Inmber  of  specified  grades  and 
stipulated  qnantltj  within  a  time  named,  the 
party  to  whom  the  dellvny  was  to  be  made  is 
entitled  to  recover  the  amount  of  the  losses  he 
has  sustained  and  the  iffofits  of  which  he  has 
been  deprived. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  District  Court,  Pariah 
of  Polnte  Conpte;  L.  B.  Claiborne.  Judge. 

Action  by  B.  B.  Williams  ft  Co.  against 
Susie  S.  Blenvenue  and  husband.  Jn^ment 
for  defmdante,  and  plaintiffs  appeal.  Mod^ 
fled. 

Albhi  Provosty  (Plerson  ft  Plerson,  of 
counsel),  for  appeHants.  Tolst  ft  Hewea,  for 
appellees. 

BLANCHARD,  J.  Defendant,  a  married 
woman,  separate  In  property  from  her  hus- 
band, owned  a  saw  mill,  which  she  operated 
through  the  agency  of  her  husband.  This 
mill  was  In  the  Parish  of  Point  Coupde. 

Plaintiffs  were  wholesale  and  retail  deal- 
ers In  lumber,  buying  and  selling  same  under 
contract  and  exporting  lumber  abroad.  Their 
place  of  business  was  the  City  of  New  Or- 
leans. 

On  the  3l9t  of  May.  1899,  these  parties  en- 
tered Into  a  contract,  under  the  terms  of  which 
defendant  was  to  sell  and  deliver,  at  her  cost, 
at  a  landing  or  place  of  shipment  on  the 
Mississippi  river,  her  mill's  entire  output  of 
cypress  lumber. 

She  engaged  that  this  output  would  not  be 
less  than  seventy-flve  thousand  feet  per 
monUL 


^tebMrfiif  lUroh  SO,  908. 

f  L  8m  DunagM,  voL  18^  C«Dt.  Dts.  i 
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The  term  of  tbe  contract  was  twdve 
mouths,  so  that  the  obligation  ondertaken  by 
tbe  defendant  vaa  the  dellv&ry  of  nine  hun- 
dred thousand  feet  of  lumber,  all  told,  in  In- 
stallments of  not  lese  tban  serenty-flTe  tboa- 
sand  feet  per  month. 

The  grades  of  lumber  stipulated  for  were 
based  upon  the  grading  of  the  Southern  Cy- 
press Lumber  Association,  a  copy  of  which 
was  attatdied  to  and  made  part  of  the  con- 
tract. 

The  Iclndfl  ot  lumber  tbe  contract  called  for 

were;— 

Flntand  second  gn&a.  .eonstltutlng  one  classUIcatlon 

Selects   "       another  " 

O^-tles   '*      tbe  third  *' 

The  weight  of  tbe  first  and  second  grade 
and  that  of  the  select  grade  was  not  to  ex- 
ceed three  pounds  per  foot,  board  measure. 
The  cross-ties  could  be  green, 

FlainttfCs  were  to  pay  for  one  inch  lumb» 
of  tbe  first  and  second  grade  $18.00  per  M. 
feet  B.  M.;  for  Inch  and  a  quarter  and  inch 
and  a  half  lumber  of  the  first  and  second 
grade,  $19.00  per  M.  feet;  for  two  inch,  two 
and  a  half  and  three  loch  lumber  of  the  first 
and  second  grade  $20.00  per  M.  feet. 

They  were  to  pay  for  Inch  lumber  of  the 
"select"  grade  $12.00  per  M.  feet;  for  inch 
and  a  quarter  and  inch  and  a  half  lumber  of 
the  same  grade  $13.00  per  M.  feet;  for  two 
inch,  two  and  a  half  inch  and  three  inch 
lumber  of  the  same  grade  $14.00  per  M.  feet 

For  cross-ties  they  were  to  pay  $9.00  per 
M.  feet,  B.  M. 

Payments  made  In  pursuance  of  the  con- 
tract were  to  be  subject  to  a  cash  discount 
of  two  per  cent. 

The  purcbasera  (plaintiffs)  were  to  send  an 
Inspector  to  inspect  tbe  lumber  whenever  fifty 
thousand  feet  or  more  of  lumber  of  either 
of  the  grades  should  be  at  the  river  landing 
ready  for  delivery. 

Not  less  than  forty  per  cent  of  all  the  lum- 
ber engaged  was  to  classify  as  first  and  sec- 
ond grade. 

Not  more  than  thirty  per  cent  was  to  class 
as  "selects  grade. 

This  left  thirty  per  cent  of  the  lumber 
to  class  as  croes-ttes. 

On  June  12th  following,  the  contract  was 
modified  by  an  agreement  on  part  of  plain- 
tiffs to  receive  the  lumber  at  any  landing 
on  Old  rtrer  (a  tributary  at  tbat  point  of  tbe 
Mississippi  river)  whenever  tbe  stage  of  wa- 
ter in  Old  river  permitted  boats  and  bsrges 
to  navigate  tbat  stream.  Otherwise  tbe  deliv- 
ery was  to  be  made  on  the  banks  of  the  Mis- 
sissippi river. 

At  tbe  same  time  tbe  contract  was  further 
modified  In  this  respect  viz.— 

Williams  &  Co.  agreed  to  waive  the  per- 
centages of  lumber  to  be  furnished  as  set 
forth  in  tbe  original  contract  to  tbe  extent  of 
ten  per  cent.,  to  be  divided  equally  among 
the  three  grades  named,  to-wlt^-Flrst  and 
SeccHid,  Stiect  and  Gross-tiea. 


A  further  modification  toofc  place  later,  the 
purport  of  which  was  that  the  obligation  of 
Williams  &  Co.  to  send  an  inspector  to  in- 
spect tbe  lumber  whenever  fifty  thousand  feet 
or  more  should  be  at  the  landing  ready  for 
delivery,  was  eliminated  from  tbe  contract, 
and,  in  lieu  thereof,  defendant  agreed  to  de- 
liver the  lumber  under  tbe  contract  on  the 
batture  at  Williamspoit,  a  landing  on  Old 
river,  and  were  to  construct  a  ramp  there 
and  other  necessary  appliances  for  placing 
the  lumber,  and  were  to  pUe  the  lumber  on 
tbe  batture  as  directed  by  the  plaintiffs. 

And  the  lumber  so  piled  was  to  be  taken 
up  every  thirty  days  by  the  plaintiffs,  who 
were  to  advance  fifty  per  cent  of  the  con- 
tract price  on  same— the  remainder  to  be  paid 
when  tbe  lumber  was  shipped  out  Williams 
&  Co.  were  to  have  a  representative  in  the 
locality  of  the  mill  who  was  to  direct  the 
piling  and  classing  of  the  lumber.  This  de- 
livery of  lumber  at  Willlamsport  as  above, 
Instead  of  at  Smithland  on  the  Mississippi 
river,  a  few  miles  away,  was  to  continne  only 
so  long  as  tbe  stage  of  water  in  Old  rlvw 
permitted  tbe  shipment  of  lumber  by  barge 
from  that  stream. 

A  further  modiflcatioa  Is  claimed  by  plain- 
tiffs In  this,  to-wit:— that  defendant  was  to 
provide  and  deliver  sltop  grade  of  lumbar 
at  an  agreed  price  of  ten  dollara  per  M.  feet; 
Instead  of  cross-ties  at  $9.00  per  M.  feet— 
this  modification  taking  place  after  delivery 
of  a  considerable  quantity  of  cross-ties  had 
been  made  and  accepted,  and  the  shop  grade 
of  lumber  to  be  In  lieu  of  further  deUvery  <tf 
cross-ties. 

Defendant  disputes  entirely  the  modification 
thus  claimed  as  to  substitution  of  shop  grade 
lumber  for  cross-ties. 

Over  the  execution  of  tbe  contract  as  made 
and  modified,  trouble  arose  between  the  pa^ 
ties,  resulting  in  this  litigation. 

Tbe  contention  of  plaintiffs  la  tliat  they, 
themselves,  complied  fully  vrith  tbelr  obli- 
gations under  tbe  contract,  but  that  def^d- 
ant  did  not,  and  her  violations  of  the  same 
have  caused  them  damages,  which  they  figure^ 
all  told,  at  the  sum  of  $3,398.93. 

Their  complaint  against  the  defendant  Is 
that  she  failed  to  furnish  the  quantity  of 
lumber  called  for  by  the  contract;  that  she 
was  put  In  default  In  respect  to  same;  that 
she  delivered  only  5C6.7C0  feet  of  lumber  ia- 
stend  of  900,000  feet;  that  by  her  fafiure  In 
this  regard  she  caused  plaintiffs  a  loss  in 
profits  of  $3,126.04;  that  in  loading  one  of 
the  barges  she  furnished  lumber  not  of  tbe 
grade  called  for  by  the  contract  and  short  in 
quantity,  causing  plaintiffs  a  loss  under  this 
bead  of  $203.00;  and  tbat  on  another  occasion 
she  failed  to  supply  the  quantity  of  lumber 
requisite  to  load  a  barge,  which  was  at  the 
landing  under  a  contract  limited  as  to  time 
with  tbe  owners,  by  which  plaintiffs  agreed  to 
pay  freight  for  the  use  of  the  barge  on  220,- 
000  feet  of  lumber  at  $3.60  per  iL  feet,  whetl^ 
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er  tbat  much  lumber  was  actually  loaded  on 
the  barge  or  not,  and  that  In  thla  way  plain- 
tiffs suffered  a  loss  of  $65.89. 

Defendant  pleaded  the  general  Issne;  spe- 
cially denied  any  default  on  her  part  in  the 
matter  of  the  execution  of  the  contract;  and 
claimed  in  reconvention  against  plaintiffs 
9300.37  as  per  ttendzed  statement  annexed  to 
her  answer. 

There  was  judgment  for  plaintiffs  for  (520.- 
85,  with  interest,  on  the  main  demand,  and 
for  defendant,  on  her  reconventlonal  demand, 
for  $222.83,  with  Interest 

Plaintiffs  appeal  and  In  this  Court  defend- 
ant aaka  amendment  of  the  judgment  reject- 
ing in  toto  plaintiffs'  demands. 

Bullng— The  issue  is  one  of  fact 

The  evidence  sustains  plalotlffii'  amteo' 
tlons  In  the  main. 

The  defendant  did  not  live  up  to  her  con- 
tract even  from  its  very  Inception. 

She  (her  husband  acting  toe  her)  evinced 
no  proper  appredatlon  of  the  obligations  she 
had  assumed,  nor  of  the  legal  effect  of  tiie 
agreement  she  had  entered  into. 

She  deliberately  Included  in  the  agreement 
made  with  plaintiffs  fifty  thousand  feet  of 
a  desirable  grade  of  seasoned  lumber,  rep- 
resented at  the  time  to  be  already  sawed  and 
at  the  mill,  which  was  to  be  delivered  to 
plaintiffs  as  part  of  the  900,000  feet  of  Itim- 
ber  mntracted  for,  and  yet  she  sold  and  de- 
livered this  lumber,  or  the  most  of  it  to  an- 
other party. 

Her  contract  with  plaintiffs  went  Into  ef- 
fect from  and  after  May  31st,  1890,  and  un- 
der it  she  bound  herself  to  deliver  the  output 
of  her  mill,  which  was  not  to  be  less  than 
75,000  feet  per  any  one  month  during  the 
term  of  one  year,  and  yet  the  first  delivery 
of  any  sort  was  not  made  until  August  Slst, 
three  months  from  the  date  of  the  contract, 
and  she  then  delivered  only  cross-ties^  the 
lowest  and  most  undesirable  grade  of  lumber 
Included  in  the  contract  and  even  then  only 
S0,464  feet  Qt  fbMt  grade  ot  lumber  waa  de> 
livered. 

Although  in  the  contract  she  made  no 
mention  of  a  reservation  for  other  contracts 
prevlonsly  entered  into  with  other  parties, 
and  did  Include  In  the  contract  entered  Into 
with  plaintiffs  the  entire  output  of  tbe  mill, 
we  find  In  a  letter  written  by  her  husband 
to  plalntifb  on  the  24tb  of  June,  tbe  state- 
ment; **I  bare  just  commenced  sawing  on 
our  contract  Owing  to  having  some  ash 
timber  to  saw  up  under  contract  previous 
to  yours,  I  could  not  commence  sooner." 
And  we  find,  farther,  that  whatever  cy- 
press lumber  was  sawed  about  that  time 
was  not  delivered  to  plaintiffs,  for  one  of 
the  members  of  plaintiffs'  firm  (Ooleman) 
went  in  the  latter  part  of  July,  up  to  the 
mill  to  see  why  defendant  was  not  furnish- 
ing lumber  under  the  contract  and  found 
no  lumber  there  suitable  to  go  on  tbe  con- 
tract except  cross-tleai 
34S0.-6 


Though  the  contract  called  for  the  deliv- 
ery of  75,000  feet  per  month,  plaintiffs  were 
not  able  to  get  under  it  a  single  plank  be- 
fore SepL  2^  1899,  nearly  four  montbs 
after  the  date  of  the  contract 

The  letters  of  defendant  to  plaintiffs, 
forming  the  Initiation  of  the  contract  and 
leading  up  to  tbe  same,  contain  the  state- 
ment that  the  timber  from  which  the  lum- 
ber was  to  be  manufactured  had  been  un- 
dercut (deadened)  for  18  months,  the  sap 
was  out  of  it  and  the  lumber  cut  from  it 
would  be  almost  dry  and  free  from  sap 
edges,  worm  holes,  etc.,  and  the  contract 
itself  stipulated  that  the  lumber  was  not  to 
weigh  over  three  pounds  to  the  foot,  board 
measure,  which  meant  dry  or  seasoned  lum- 
ber, and  yet  the  only  lumber  plaintiffs  were 
ever  able  to  obtain  was  green  and  not  such 
as  was  in  contemplation  when  the  contract 
was  made,  but  which  plaintiffs  were  com- 
pelled to  take  in  order  to  fill,  as  best  they 
could,  their  engagements  based  upon  tbe 
contract 

Although  the  contract  stipulated  tbe  per- 
centage of  the  higher  grades  to  be  deliv- 
ered under  it  (afterwards  changed  in  her 
interest),  these  conditions  were  not  com- 
piled with,  and  throughout  the  entire  term 
of  the  contract  delays  and  failures  of  ful- 
fillment were  tbe  rule. 

We  find  that  the  aggregate  totala  of  lum- 
ber delivH^  were  565,760  feet  as  against 
900,000  feet  defendant  contracted  to  deliver. 

Of  the  665,760  feet  delivered,  we  find 
that  218,734  feet  were  of  the  classification 
known  as  first  and  second  grade;  144,958 
feet  were  of  the  classification  known  as 
"select"  grade;  114,740  feet  were  of  what 
is  called  "shop"  grade;  and  87,828  feet  wen 
of  the  croBS-tle  grade. 

The  total  shortage  In  ddlverles  was  8S4,- 
240  feet 

The  apportionment  of  the  deliveries,  as 
fixed  in  tbe  contract,  for  the  different  grades, 
was  40  per  cent,  for  the  first  classification, 
30  per  cent  for  the  second,  and  30  per  cent 
for  the  third. 

This  was,  by  a  subsequent  modification  of 
the  contract  reduced  10  per  cent  to  be  di- 
vided equally  among  the  three  grades. 

On  this  basis  of  calculation  348,000  feet  of 
lumber  of  the  first  classification  (first  and 
second  grade)  should  have  been  delivered, 
and  261,000  feet  of  the  second  classification 
(selects)  should  have  t>een  delivered.  This 
left  a  shortage  In  the  first  classification  of 
129,266  feet  and  a  shortage  in  the  second 
classification  of  116,042  feet. 

The  aggregate  of  shortage  in  these  two 
classifications  is  245,308  feet  and  this  de- 
ducted from  the  total  shortage  on  the  con- 
tract to-wit:— 334,240  feet  leaves  a  balance 
of  88,932  feet  which  stands  for  the  shortage 
In  the  third  classification  of  lumber  under  the 
contract  as  modified. 

We  find  the  preponderance  of  tlte  testi- 
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mony  to  mutaln  plalntUV  contenttoi  that 
the  cnns-tles  were  eliminated  from  the  con- 
tract in  Norraiber,  188%  and  **Bliop**  srade 
of  lumber  at  yiO.00  per  VL  aabatitnted  In 
their  place,  and  thereafter  the  only  croaa- 
tiea  TeoaWed  were  aome  that  liad  been  got- 
ten oat  before  tbe  modified  agreement  was 
made. 

We  find  that  plalntiflB  Ud  not  default  In 
any  material  reapect  In  the  obllgatlona  they 
aaanmed  under  tbe  contract,  e^edally  In 
view  of  tin  condltiona  wblch  defendant, 
berself,  tiad  brought  about,  and  that  ttie 
fault  for  the  trouMe  which  aroae  In  the  ex- 
eeutloB  of  the  contract  Uea  at  tbe  door  at 
the  defendant,  who  waa  again  and  again 
put  In  default  by  plalntlffii  In  rev>ect  to 
the  obllgatlona  abe  had  aaanmed  under  the 
contract. 

PlalntUft  are  entitled  to  tecor&r  tbe 
amount  of  flu  losaea  tb^  bare  auatalned 
and  tiie  proflti  of  whleta  Otay  have  been 
dcprlTcd.  Ber.  Cttv.  Gode,  art  1964. 

The  lumber  waa  Intended  for  tbe  8t 
Loula  market  Flrat  «nd  aecond  gradeo 
were  worth  there  at  the  time  f8S.OO  pa*  If. 
feet;  aeiecta  «29.00  per  H.  feet;  '*abop** 
grade  $24.60  per  M.  feet 

The  contract  prleea  of  llieae  grades  were, 
respectlrely.  $18.00.  $18.00  and  $10.00  per 
II.  feet 

To  these  prices  must  be  added  the  coat  of 
transportation,  handling,  selling,  etc.  In  St 
LoulB,  which,  to  be  on  the  safe  aide,  we 
will  put  at  $7.00  per  M.  feet 

On  this  basis  we  figure  out  plalntltti^ 
loeses  on  Ist  and  2nds  at  $904.66;  on  "se- 
lects" at  $1,044.87;  on  "shops"  at  $666.09. 

Total  lose  of  profits  $2,616.22. 

Tbe  item  for  $66.88  in  plalnturs*  original 
petition  and  that  for  $208.00  In  their  anp- 
plemental  petition  are  dlaallowed. 

Of  the  Items  going  to  make  up  defend- 
ant's denial^  In  reconTentlon  of  $300.87, 
the  first,  fourth  and  sixth,  aggregating 
$80.64,  are  allowed. 

For  the  reasons  aaalgned  It  la  ordered  and 
decreed  that  the  Judgment  appealed  from 
be  amended  by  Increasing  the  amount  allow- 
ed plalnturs  from  fire  hundred  and  twenty 
ft  dollars  to  two  thousand,  six  hnn- 

dred  and  alxteen  A  >Vi*t  dollars,  with  le- 
gal Interest  thereon  from  the  16th  of  No- 
vember, 1900.  until  paid,  and  by  decreasing 
the  amount  allowed  defendant  on  her  de* 
mand  In  reconvention  from  two  hundred 
and  twenty-two  A  o/ioo  dollara  to  ninety 
dc  'Vioo  dollara,  with  legal  Interest  there- 
on from  the  6th  of  December,  1900;  and  that 
as  thus  amended  the  said  Judgment  be  af- 
firmed—costs  of  the  main  action  In  the 
court  below  and  all  costs  of  the  appeal  to  be 
borne  by  defendant;  thooe  of  the  reconven- 
tial  demand  in  tbe  court  below  to  be  borne 
by  plaintiffs. 

rsOVOSIZ.  J,  recused. 


K  BBPOBTBB.       ■    -  (La. 

LEWIS  tt  aL  V.  HOLMES.   (No.  14,343.)* 
(Saprema  Court  of  Louisiana,   llarch  2,  1808.) 

CONTRAOIV-BRBACH— DAHAOBS-^TIOM  BT 
HUSBAND  AND  WIFB. 

1.  Damages  are  recoverable  for  deprivation  of 
Intellectnar  enjoyment  and  for  mental  wattering, 
resulting  from  the  breach  of  a  contract 

2.  In  compntiDK  such  damasss  for  the  breach  ' 
of  the  contract  of  a  fashionable  milliner  to  fnr- 
nlah  the  dresses  for  the  tronssean  of  a  bride  of 
wealth  and  hlsh  sodal  itandlox,  the  coart  will 
take  into  consideration  not  luone  the  dtoap- 

Kintment  of  the  bride  In  not  having  the  dresses 
time  for  the  wedding,  and  her  mortification 
and  hamillation  in  going  to  her  btubsod  on- 
proTided  with  a  suitable  ironiiunn.  bat  also  the 
fact  tiiat  entertainments  had  been  planned  tn 
her  honor  on  her  wedding  tour,  and  at  her  a^ 
riral  at  the  home  of  her  bnsband,  which  en- 
tertainments ilie  would  have  to  tango  tor  want 
of  the  droMBS. 

8.  When  both  tiM  husband  and  tbe  wife  are 
parties  plalntlll  to  the  salt  and  the  claim  sned 
on  belongs  to  one  w  the  other,  the  defendant 
Is  without  interest  to  urge  ttiat  the  claim  be> 
longs  to  one  of  the  qwnses  in  particular,  and 
that  the  suit  abonld  have  been  brought  distinct- 
ively in  tbe  name  of  the  owner  of  me  daim. 
(Syllahas  by  the  Court) 

Appeal  from  Olvll  District  Oourt.  Pariah 
of  Orleans;  Thomas  0.  W.  BlUa,  Judge. 

Action  by  Anna  M.  Lewla  and  others 
against  D.  H.  Holmes.  Judgment  for  plaln> 
tiffs,  and  defendant  appeala.  AtDrmed. 

HcGloskey  ft  Benedict  tor  appeUaut 
John  Wagner  and  Benjamin  Bice  Forman, 
fiurapp^leei. 

FBOVOSTT,  J.  On  tbe  6th  of  April,  ICra. 
Anna  Lewis,  living  at  Yoakum,  TeXn  tele- 
graphed to  D.  H.  Hotanea^  the  moat  teab* 
ionable  millinery  establishment  <tf  the  dty 
of  New  Orleans,  as  follows: 

"Can  yon  make  me  five  drcaaea  by  tlie 
seventeenth?  Answor  quick.**  And  D.  H. 
Holmes  answered:  **Tes.  can  make  dresses 
by  seventeenth,  aa  wanted." 

Ura.  Lewis  immediately  shipped  to  D.  H. 
Holmes,  by  exprem,  tbe  materlala  for  the 
dresses,  which  had  been  bought  from  the  D. 
H.  Holmee  establishment  a  few  days  before. 
On  the  8th  (rf  April  abe  wrote  to  D.  H. 
Holmes,  explaining  that  Oie  dresses  were  tor 
her  daughter,  who  was  to  be  married  on  the 
18th,  and  that  the  dresses  would  have  to  bo 
at  Yoakum  by  the  17th,  and  insisting  that  D. 
H.  Holmes  let  her  hear  from  them  at  oaeo. 
On  tbe  12th  she  telegraphed  to  D.  B. 
Holmes:  "Wire  me  In  r^lard  to  dreases  at 
once."  On  the  18th  D.  H.  Holmes  tele- 
graphed to  her:  "Will  ship  wedding  dress 
to-morrow,  balance  on  the  19th."  On  the 
same  day  she  telegraphed  to  D.  H.  Holmes: 
"Daughter  leaves  19th.  Unst  have  dressea 
before.  Ship  Inunedlately.  High  water  may 
delay  arrival."  On  tbe  same  day  she  tele- 
graphed to  tbe  firm  of  Hoen  ft  Dnth,  In  New 
Orleans,  ber  friends:   "See  Holmes.  Hurry 

•Rebesring  denied  U«rcti  SO.  19(K1. 
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up  my  wMTk.  I/Ola  leares  19ttu  Mnst  have 
dressee  Immediately."  D.  H.  Holmes  an- 
swered by  mail  to  the  effect  that  they  could 
not  ship  the  dresses  before  the  19tb,  but 
that,  If  Mr8.  Lewis  preferred,  they  could 
ship  them  to  the  bride's  destination.  On  the 
14th  D.  H.  Holmes  shipped  the  wedding 
dress.  It  reached  Yoakum  on  the  16th. 
The  yonng  lady  was  to  marry  a  man  of 
wealth  and  of  bigfa  social  standing,  and  she 
herself  belonged  to  the  same  high  social 
rank.  On  her  wedding  tour  she  was  to  visit 
ttie  city  of  Mexico,  and  other  cities,  where 
entertainments  in  her  honor  were  planned, 
and  the  dressee  had  been  ordered  in  pre- 
vision of  these  fonctlona.  Coming  from  the 
leading  millinery  establishment  of  the  lead- 
ing dty  of  the  South,  the  dress  should  faave 
been  a  thing  of  beauty,  delightful  to  a  young 
bride  to  wear.  It  proved  to  be  four  inches 
too  short  in  front,  and,  to  use  the  words  of 
the  yonng  lady:  "It  was  Just  like  wearing 
a  short  rainy-day  skirt,  with  an  immense 
train  behind."  At.  this  discovery  tbe  ex- 
pectant bride  was  overcome  by  disappoint- 
ment and  chagrin.  She  had  to  be  held  up 
while  her  mother  and  two  friends  undertook 
to  rectify  the  garment,  and  she  took  to  her 
bed.  What  could  be  done  was  done,  but  the 
gown  continued  to  be  one  inch  too  shwt  in 
front,  and  the  bride  was  ashamed  to  wear 
It;  though  forced  by  necMSity  to  do  so. 

Mrs.  Lewis  tel^rapbed  at  once  to  D.  H. 
Holmes:  **Sklrt  four  Inches  short  Length 
should  be  forty-three  Inches.  See  to  others." 
The  next  morning  (the  17th)  she  telegraphed: 
"Do  not  ship  other  dresses  until  further 
notice."  But  on  tbe  evening  of  the  same 
day  she  telegraphed:  "Send  dresses  to 
Toakum  not  later  than  19th.  without  fall." 
On  tbe  next  day  (the  ISth)  D.  H.  Holmes 
mafled  tbe  following  letter: 

"New  Orleans,  April  18th,  18»-. 

*'Mrs.  A.  M.  Lewis.  Yoakum,  Texas- 
Dear  Madam:  Through  your  telegram  of  re- 
cent date  we  learned  to  our  surprise  that 
the  dress  was  found  four  Inches  too  short 
We  followed  measurements  furnished  by 
yourself  In  making  It  fwty-twD  Inches,  hence 
we  do  not  feel  ouraelves  responsible  for  the 
mistake.  As  the  telegram  states  the  skirt  Is 
four  Inches  too  short  we  will  require  for 
the  other  dresses  forty-six  Inches.  The  quan- 
tity of  material  furnished  will  not  make  tbe 
dresses  and  the  definite  Instructions  which 
were  expected  have  not  been  received,  so 
we  have  stopped  work  until  we  hear  from 
you  more  definitely  concerning  them. 

"We  enclose  bill  of  telegrams,  as  we  are 
not  responsible  for  the  payment  of  same. 

"Respectfully,  D.  H.  Holmes." 

On  the  25th  Mrs.  Lewis  wrote  to  D.  H. 
Holmes,  telling  falm  that  if  the  dresses  were 
not  forthcoming  they  would  be  left  on  his 
bands;  and  on  the  28th  D.  H.  Holmes  re- 
turned the  dress  goods  as  they  had  been  sent 
to  them,  without  their  having  been  even  un- 
folded. 


The  bride.  It  seems,  was  counting  abso- 
lutely upon  having  tbe  dresses,  and  found 
herself  entirely  unprovided  for  the  enter- 
tainments incident  to  her  wedding  tour  and 
to  ber  arrival  at  the  home  of  her  husband 
In  Louisville,  Ky.  For  want  of  suitable 
dresses,  she  had  to  forego  these  entertabi- 
ments,  and  to  declioe  all  invitations  In  tbe 
several  cities  she  visited,  and  in  fact  to  cut 
short  her  bridal  tour;  ail  to  her  great  cha- 
grin and  mortification  and  humiliation. 
This  suit  is  brought  to  recover  damages  for 
tbe  breach  of  the  contract  to  make  and  de- 
liver the  dresses. 

The  only  excuse  offered  by  D.  H.  Holmes 
for  not  having  fulfilled  tbe  contract  Is  that 
contained  In  the  letter  of  tbe  18th,  tran- 
scribed above,  namely,  tbat  as  tbe  wedding 
dress  was  42  Inches,  and  was  4  Inches  too 
short,  the  other  drrases  would  have  had  to 
be  made  46  Inches,  and  tbat  there  tras  not 
enough  material  to  make  tbem  of  that  length; 
In  other  words,  tbat  the  telegram  misled 
him.  But  the  fact  Is  that  what  misled  falm 
was  hla  own  erroneous  Impression  tbat  the 
wedding  dress  bad  been  made  42  Inches, 
when  It  had  been  made  only  38  inches.  Hla 
plain  duty,  und»  the  circumstances^  was  to 
use  the  telegraph  for  obtaining  further  In- 
formation. Besides,  the  telegram  was  receiv- 
ed by  him  on  the  16tfa,  by  which  date  the 
dresses  should  have  been  about  ready  fcv 
shipment  whereas  the  scissors  had  not  yet 
gone  into  their  materlala  We  think  the 
contract  was  violated,  and  tbat  the  only 
question  must  be  with  teference  to  tbe 
amount  of  damages. 

The  law  governing  the  matter  of  damages 
In  cases  of  this  kind  is  found  in  article  1034 
of  the  Civil  Code,  as  follows: 

"When  the  debtor  has  been  guilty  of  no 
fraud  or  tttd  faith,  be  Is  liable  only  for  inch 
damages  as  were  contemplated,  or  may  rea- 
sonably be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  at  the  time  of 
the  contract.  By  bad  faith  In  this  and  tbe 
next  rnie.  Is  not  meant  the  mere  breach  of 
faith  in  not  complying  with  tbe  contract  but 
a  designed  breach  of  It  for  some  motive  ot 
toterest  or  ill  wIlL" 

Althougfa  the  general  rule  Is  that  damages 
are  the  amount  of  the  loss  ttie  creditor  has 
sustained,  or  of  the  gain  of  which  he  has 
been  deprived,  yet  there  are  cases  In  which 
damages  may  be  assessed  without  calculat- 
ing altogether  on  tbe  pecuniary  loss,  or  the 
privation  of  pecuniary  gain,  to  the  party. 
When  the  contract  has  for  its  object  the 
gratification  of  some  intellectual  enjoyment 
whether  In  religion,  morality,  or  taste,  or 
spme  convenience  or  other  legal  gratification, 
although  these  are  not  appreciated  In  money 
by  the  parties,  yet  damages  are  due  for  their 
breach.  A  contract  for  a  religious  or  charlta- 
lile  foundation,  a  promise  of  marriage,  or  an 
engagement  for  a  work  of  some  of  the  flue 
arta,  are  objecte  and  examples  of  this  rule. 

In  the  assessment  of  damages  ^ander  tfalib 
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mle,  as  well  !n  cases  of  oflFenses,  quasi 
offeoses,  and  quasi  contracts,  mncb  dlacre- 
tfon  must  be  left  to  the  Judge  or  Jury,  while 
In  otticr  cases  they  bare  none,  but  are  bound 
to  give  such  damages  under  the  above  rules 
as  will  fully  iDdemnlfy  the  creditor,  when- 
ever tbe  contract  has  been  broken  by  the 
fault,  negligence,  fraud,  or  bad  fallb  of  fbe 
debtor. 

No  damages  are  demanded  In  connection 
wltb  the  wedding  dress,  the  claim  being 
predicated  exdusWely  upon  the  failure  to 
famish  the  four  other  dresses.  In  comput- 
ing tbe  damages  the  allowance  must  be  re- 
stricted to  what  may  reasonably  be  held  to 
have  been  within  the  contemplation  of  the 
parties  In  entering  Into  the  contract  The 
contract  was  to  furnish  the  dresses  In  time 
for  the  wedding  on  the  19tb.  D.  H.  Holmes 
must  be  held  to  have  known  that,  if  the 
dresses  were  not  finished  by  that  day,  the 
bride  would  be  keenly  disappointed.  Also 
that  the  bride  would  need  the  dresses  for  tbe 
festivities  Incident  to  her  wedding  and  im- 
mediately following,  for  which  it  Is  custom- 
ary for  brides  to  provide  themselves  with  a 
trousseau. 

In  gauging  this  Obsappointment  of  tbe 
bride  the  surroundlag  circumstances  must, 
as  a  matter  of  course,  be  considered.  And 
one  of  these  Is  tbe  fact  that  entertainments 
were  planned,  and  that  for  want  of  tbe  dress- 
es these  entertainments  would  have  to  be  giv- 
en up;  and  another  Is  taer  humiliation  In  go- 
ing to  her  husband  unprovided  with  a  suit- 
able trousseau.  We  do  not  think  that  the 
amount  of  $575,  fixed  by  the  district  Judge, 
is  excessive. 

Wltb  the  demand  for  damages  plaintiffs 
have  coupled  a  demand-  that  D.  H.  Holmes 
be  condemned  to  receive  back  tbe  wedding 
dress  and  return  the  $78,  the  price  thereof. 
Such  as  the  dress  was,  it  was  accepted  and 
worn.  The  proposition  to  return  It,  and  get 
back  the  price,  is  therefore  without  merit 

Defendant  excepted  that  be  was  not  put 
In  default,  and  that  the  petition  does  not  al- 
lege that  he  was.  The  contract  was  one 
which,  from  Its  nature,  could  not  be  usefully 
fulfilled  after  the  date  fixed  for  its  fulfill- 
ment. Putting  In  default  was,  therefore,  un- 
der express  provision  of  article  1933,  Civ. 
Oode,  mmeceasary.  But,  if  it  was  necessary, 
defendant  was  put  in  default  by  the  tele- 
gram. 

The  exception  that  the  suit  Is  not  brought 
in  the  name  of  the  proper  plalntlfF  Is  with- 
out merit  The  husband's  joining  In  the  suit 
was  a  sufficient  authorization  of  the  wife. 
Lawes  v.  Chinn,  4  Mart.  (N.  S.)  388;  Dunn  v. 
Woodward,  11  La.  Ann.  265;  Evans  v.  De 
Lisle,  24  La.  Ann.  248;  Succession  of  Payne, 
25  La.  Ann.  202;  Jumouvllle  v.  Sharp,  27 
La.  Ann.  461.  The  contrary  of  this  has  nev- 
er been  held,  and  was  not  held  in  the  case 
of  Hayes  v.  Dugas,  51  La.  Ann.  447,  25 
South.  121.  There  the  husband  had  not  Join- 
ed In  the  snl^  but  bis  presence  in  this  suit 


bad  been  sought  to  be  supplied  by  an  allega- 
tiou  on  the  part  of  the  wife  In  her  petition 
that  her  husband  joined  her  in  the  suit 
This  allegation  made  by  the  wife  was  held 
not  to  be  an  authorization  by  the  husband. 
As  a  matter  of  course,  it  was  not  It  was 
the  mere  Ipse  dixit  of  the  wife,  and  not  the 
act  of  the  husband.  In  the  Instant  case  the 
husband  himself  Joins  In  the  suit,  and  it 
would  be  strange  If  the  act  did  not  amount 
to  an  authorization  to  the  wife  to  bring  the 
suit 

Both  the  husband  and  wife  are  parties  to 
the  suit  and  the  judgment  will  be  res  Judi- 
cata as  to  both.  Under  these  circumstances, 
we  cannot  see  what  concern  defendant  has 
with  tbe  question  of  whether  the  damage  oc- 
curred before  or  after  the  marriage,  or  in 
Louisiana,  or  in  Texas,  or  In  Kentucky,  or 
fell  Into  the  community  of  acquets  and  gains 
or  not  or  whether  the  wife  or  the  husband 
was  tbe  proper  person  to  stand  in  judgment 
in  the  suit  The  exception  of  want  of  proper 
party  plalntifr  was,  therefore,  properly  over^ 
ruled. 

There  being  sufficient  evidence  without  the 
testimony  of  the  wife  or  of  the  husband,  or. 
Indeed,  of  both,  the  question  of  the  com- 
petency of  these  witnesses  to  testis  need  not 
be  considered. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
affirmed. 


aOQ  La.  103«) 

JOHNSON  T.  MARX  LEVY  &.  BRO.  et  aL 

(No.  14,199.)* 

(Supreme  Court  of  Louisiana.    Dec.  15,  1902.) 

EVIDENCE— FAILURE  TO  PRODUCE— PRE3UMP- 
TIONS  —  CONTRACTS  —  PARTNERSHIP  —  BS- 
TOPPBIi-FRAUDULENT  CONVBYANCB. 

1.  When  effective  proofs  are  within  the  reach 
of  a  party  and  he  fails  to  produce  them,  a  pre- 
sumption is  raised  that  they  would,  U  produced, 
make  against  bim. 

2.  Whatever  a  party  should  know  and  has  op- 

Krtunitr  of  knowing,  he  is  presumed,  as  to 
locent  third  persons,  to  have  known, 

3.  As  parties  hold  themBelveB  out  to  a  com- 
monit?,  or  permit  this  to  be  done,  so  will  they 
be  bound  on  their  contracts. 

4.  If  one  lends  his  name  as  a  partner,  or  suf- 
fers hia  name  to  be  used  in  the  business,  he  is 
responsible  to  third  persons  as  a  partner,  tor 
he  may  Induce  third  persons  to  give  credit  to 
the  concern  which  otherwise  it  wonid  not  en- 
joy. 

5.  When  the  fact  of  the  continuing  partner- 
ship is  clearly  diown,  and  that  which  was  done 
for  which  liability  Is 'claimed  is  one  of  mat^ 

acts  of  the  same  or  similar  character,  well 
known  to  the  party  sonclit  to  be  charged,  plain- 
tiff will  not  be  required  to  show  that  he  knew 
of  the  continuation  of  the  partnership,  or  of 
such  party's  knowledge  of  the  particular  act  In 
quesLiou  from  which  liability  is  claimed  to  re- 
sult 

6.  The  law  holda  parties  to  their  allegationa 
of  record.  Such  averments  are  the  highest  evi- 
dence against  those  who  make  them.  Nor  will 
they  be  permitted  to  deny  or  contradict  that 
which  th^  thus  solemnly  declare  In  a  judicial 

•RAearios  denied  Hareh  80,  IMS. 
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proceeding.  While  this  rale  la  not  withoat  its 
exceptions,  the  case  presented  does  not  fall 
withm  the  exceptions. 

7.  A.  contiact  made  between  a  debtor  and  his 
creditor,  from  which  results  a  preference  to  the 
latter  over  other  creditors,  ana  the  creditor  bo 
favored  knew  of  the  insolvency  or  embarrasBed 
condition  of  the  debtor,  will  be  set  aside  ai 
fraQdoleot 

(Syllabus  by  the  Goort) 

Appeal  from  Cltll  District  Conrt.  Parlali 
of  Orleans:  John  St  Paul,  Judge. 

Action  by  Emmanuel  Johnson  against 
Marx  Levy  &  Bro.  and  others.  Judgment 
for  plaintiff,  and  defeodantB  appeaL  Affirm- 
ed. 

LajEaroB  &  Ltice,  for  appellanta  Jacques 
Lerjr  and  Mrs.  Sarah  Levy.  Frank  Mc- 
Gtoin.  tax  appellee^ 

BLANGHABD,  S.  Plaintiff  Is  the  holder 
of  a  promissory  note  for  ^,000.00  and  In- 
terest, executed  in  June,  1808,  by  Joseph 
Well  &  Co.,  made  payable  to  their  own  order 
and  due  one  year  after  date. 

The  note  la  endorsed  In  blank  by  the  mak- 
ers and  also  by  Marx  Lezy  &  Bro. 

The  endorsement  of  tbe  latter  firm's  name  le 
by  Armand  Levy— thus  "Marx  Xiery  ft  1^., 
-p.  Armand  Levy." 

The  note  was  acquired  by  plaintiff  before 
Its  maturity  and  the  consideration  of  Its 
transfer  to  falm  by  Joseph  Well  &  Co.  was 
an  Indebtedness  of  f 1,000.00  for  loaned  money 
which  the  firm  owed  him  and  which  had  ma- 
tured, and  a  further  loan  of  93,000.00  In 
cash,  which  the  plaintiff  made  to  them  at  the 
time  the  note  was  executed. 

Having  caused  the  note  to  be  protested  for 
non-payment  at  Its  maturity,  plaintiff  brought 
this  action  against  the  two  firms,  and  against 
those  persons  whom  he  averred  to  be  the 
Individual  members  of  the  firms,  te  recover 
against  them  In  solldo  the  amount  of  the 
note  with  Interest 

He  cumulated  with  this  demand  one  for 
tbe  annulment  of  certain  transfers  of  ptop- 
erty  made  by  Armand  Levy  to  his  mother, 
which  are  alleged  to  have  been  either  fraud- 
ulent simulations,  or  else  contracts  made  in 
fraud  of  his  rights  as  a  creditor,  and  Injurl- 
ons  to  him.  The  allegation  Is  made,  in  this 
connection,  that  the  acts  thus  done  were 
with  the  design  of  enabling  Armand  Levy, 
who  was  Insolvent,  to  tbe  knowledge  of  his 
mother,  to  defeat  the  pursuit  of  bis  creditors. 

Those  who  are  alleged  to  liave  composed 
tbe  firm  of  Joseph  Well  &  Co.  are  Joseph 
and  Daniel  Well  and  Armand  Levy.  There 
was  no  dispute  as  to  this,  and  judgment  by 
de&nlt  against  them  In  solldo  was  confirmed 
and  no  appeal  taken  therefrom. 

But  that  firm  had  failed  In  business  and  Its 
members  being  Insolvent  the  judgment 
against  them  avails  plaintiff  nothing. 

Those  alleged  to  have  composed  ttie  firm 
of  Maxx  Lev7  &  Bro.  at  the  time  of  the 
endoraement  of  the  note  were  Jacques  Levy 
itf  8t  Lonla*  Ma,  and  Mrs.  Sarah  Frank, 


widow  of  Marx  Levy,  deceased,  Sarah  Levy. 
Harriette  Levy,  Armand  Levy  and  Florence 
Levy,  a  married  woman— the  four  latter  be- 
ing the  children  and  heirs  of  Marx  Levy. 

The  firm  bad  originally  been  composed  of 
Marx  Levy  and  his  brother  Jacques  Levy. 
It  had  been  engaged  In  business  for  many 
years. 

Marx  Levy  died  In  November,  1896.  There- 
after, plaintiff  contends,  the  business  of  tbe 
firm  in  the  old  name  was  conducted  for  more 
than  two  years  by  Jacques  Levy  and  the 
widow  and  heirs  of  the  dead  man  as  part* 
ners,  and  that  daring  that  time  the  endorse- 
ment of  the  firm  name,  sued  upon,  was  made 
by  Armand  Levy,  managing  partner,  wltb 
full  authority  in  the  premises. 

The  substantial  defense  set  up  by  the  Levyi 
Is  that  prior  to  the  time  tbe  endorsement  was 
made,  the  firm  of  Marx  Levy  &  Bro.  had  been 
dissolved  by  the  death  of  Marx  Levy,  and 
that  Armand  Levy  was  without  authority  to 
hind  the  firm,  or  Its  individual  members,  by 
such  act;  that  the  alleged  endorsement  was 
without  consideration;  that  It  was  an-  ac< 
oommodatlon  radnsement  so  far  as  Marx 
Levy  &  Bro.,  or  any  of  Its  members,  were  or 
are  concerned;  that  even  If  tbe  firm  of 
Marx  Levy  &  Bro.  was  still  existent  when 
the  endorsement  was  made  and  Armand 
Levy  was  a  member  of  It,  he  was  without 
authority  to  endorse  tbe  firm's  name  so  as 
to  bind  it,  or  its  members,  for  such  an  obli- 
gation; and  that  the  plaintiff  knew,  when 
he  took  the  endorsed  note,  tbe  endorsement 
was  withoat  authority  or  consideration. 

Their  defense  against  tbe  demaud  for  tbe 
setting  aside  of  the  transfers  made  by  Ar- 
mand I^evy  to  bis  mother  is  that  the  plaintiff 
is  vritbout  Interest  to  attack  tbe  transfers 
because  the  same  do  not  affect  injuriously 
any  rights  be  may  have,  and  it  Is  denied 
that  the  same  are  fraudulent  simulatloiw 
or  contracts. 

Tbe  judgment  of  the  trial  court  held  Jac- 
ques Levy  responsible  in  solldo,  with  the 
members  of  the  firm  of  Jos^h  Weil  &  Co., 
for  tbe  debt  declared  on  by  philntlff.  He  ap- 
peals. 

The  trial  court  further  held  that  the  trans- 
fers mude  by  Armand  Levy  to  his  mother 
were  fraudulent  preferences  given  the  moth- 
CT,  a  creditor,  and  Jacques  Levy,  a  creditor 
(the  latter  sharing  In  tbe  preference),  over 
tbe  plaintiff,  a  creditor,  and  annulling  the 
same  in  so  far  as  they  affect  tbe  plaintiff. 
From  this  part  of  the  judgment  the  widow 
and  Jacques  Levy  appeal. 

As  to  the  demand  of  the  plaintiff  for  judg- 
ment In  solldo  against  Mrs.  Sarah  Frank, 
widow  of  Marx  Levy,  Sarah  Levy,  Harriette 
Levy  and  Florence  Levy  for  the  debt  sued 
for,  the  same  was  rejected.  This  was  tanta- 
mount to  holding  that  said  parties  were  not 
members  of  the  firm  of  Marx  Levy  &  Bro. 

From  this  latter  portion  of  tbe  judgment 
the  plaintiff  has  not,  In  this  proceeding,  ap- 
pealed.  ^  j 
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BnHng—Tlie  death  of  Haix  iMrj  In  1886 
dlnolTed  tbe  then  axlatlDg  partnenbip  of 
Mux  Lerr  &  Bxo.  Tbe  firm  w«re  buyen 
and  selletB  of  taonea  and  mnlu  and  con- 
ducted bualneaa  on  a  large  scale. 

Armand  Levy  was  the  son  of  Man  Levy. 
It  does  not  appear  tbat  he  had  been  admltp 
ted  as  a  member  of  the  firm  prior  to  his. 
fatfaet^B  death,  bat  he  certainly  had  maeh  to 
do  with  condnctlng  tbe  buslneaa. 

We  find  tbat  tbe  year  before  his  father 
died  the  firm  executed  a  power  of  attorney 
to  him  wherein  authority  iras  glren  blm  to 
make  deposits,  draw,  sign  and  ondone  notes, 
checks  and  bUla  of  exchange,  to  draw  what> 
erer  moneys  the  firm  then  had  or  might 
thereafter  have  on  deposit  and,  generally,  to 
transact  all  of  the  business  of  the  firm  In  its 
name,  place  and  stead.  The  place  ot  busi- 
ness of  the  firm  was  the  City  of  New  Or- 
leans and  MaEX  Levy  and  Armand  Levy 
Uved  there:  Jacqnea  Levy,  the  brother  ot 
Marx  Levy  and  tbe  other  member  of  tbe 
firm,  was  a  non-restdent  of  tbe  8tat&  Hm 
lived  at  8t  Louis,  and  was  In  tbe  Bto<^  buy- 
ing and  selling  bnslness  in  that  Olty,  m  its 
vicinity. 

Following  tbe  death  of  Blarx  Levy,  hia 
children  and  heirs  being  all  of  age,  they  and 
their  mother  opened  his  snccesslon.  They 
rqireiented  be  left  an  estate  aU  of  whldt 
was  community  in  character  and  that  he 
left  debts  to  be  paid. 

The  widow  annonnced  her  ace^tance  of 
the  oommnnlty,  and  the  heirs  their  unoondl* 
tlonal  acceptance  of  the  succession. 

They  prayed  for  recognition  of  Mrs.  Levy 
aa  widow  In  community  and  as  each  entitled 
to  one  half  of  the  property  In  full  owner- 
sblpk  and  to  the  usufruct  of  the  other  half. 
Th^  farther  prayed  for  recognition  of  tbe 
b^ra  (naming  them)  aa  sole  heirs  at  law  of 
the  deceased  and  as  soch  entitled  to  half  of 
hia  estate,  subject  to  the  usnfraet  ot  th^ 
motbCT;  and  that  th^—tfaelr  mother  and 
themselves— be  put  Into  possession  of  the 
property  of  the  estate  as  owners,  etc 

A  Judgment  of  the  court  followed  In  ac- 
cordance  with  this  prayer. 

On  the  same  day  this  petition  was  mO' 
■mted  to  the  Judge,  and  the  day  before  tbe 
Judgment  smdlng  Into  possesdon  was  sign- 
ed, BCrs.  Levy  and  ber  two  vnmarried  dau^ 
ters  executed  a  power  of  attorney  to  tbe  son 
and  brother  Armand  Levy.  Tbe  married 
daughter  did  not  sign  this  act  of  procuration 
because,  presumably,  of  her  absence  In  New 
York,  whore  she  lived.  Jacques  Levy  did  not 
sign  It  because,  presumably,  of  bis  absence 
In  St  Louis,  where  he  Uved. 

This  power  of  attorney,  it  is  claimed  by 
tbe  defense,  only  authorized  Armand  Levy 
to  conduct  the  liquidation  of  the  business 
ot  the  late  firm  of  Marx  Levy  &  Bro. 

As  we  appreciate  Its  terms,  It  did  much 
more  than  this.  It  not  only  gave  him  power 
of  liquidation  and  settlement  of  the  affairs 
of  the  Arm,  but  authorised  him  "to  represent 


them  and  each  of  tSuBia  In  an  bnstawss  mat- 
ters and  concerns  in  which  th^,  or  each  of 
them,  may  now  or  hereafter  be  interested: 

*  *  *  to  draw,  endorse  and  accept  bills  of 
exchange,  make  dieCks  and  draw  mon^  out 
of  bank  or  banks  wherein  the  same  may 
have  been  or  will  be  deposited  in  tbe  name 
m  for  account  of  constltuenta  or  of  the  afore- 
said firm;  •  •  •  to  receive  and  attend 
to  all  sh^mento  or  consignments  of  mer- 
chandise <a  live  stock  that  may  be  made  to 
constituents,  or  the  aforesaid  firm,  either  ftor 
their  own  account  or  risk  or  tliat  of  others, 
and  to  pursue  the  InstructlonB  €fC  the  owit 
era  or  olliers  interested  her^  relative 
thereto;  to  receive  and  acknowledge  notices 
of  protest  (Mt  all  or  any  bills,  drafta  <nr  prom- 
IssOTy  notes  to  which  the  said  constltnenhi 

*  *  *  may  be  a  party;  to  act  fbr  said  oaa- 
stituenta  and  be  their  aubstltato  In  all  cases 
wherein  they  or  either  of  them  may  be  ap- 
pointed tiie  agent  of  others;  *  *  •  and 
generally  to  do  and  perform  all  and  every 
other  act  matter  and  thing  whatsoever  aa 
shall  be  requisite  and  necessary  toucfali«  at 
concerning  the  affairs,  business  and  con- 
cerns of  ^e  said  constltnent^  or  of  aald  late 
firm,  as  fully,  amply  and  eflteetnally  •  •  • 
as  th^,  tbe  said  constltnents,  could  or  might 
do  if  personally  present" 

A  power  to  act  fm  anotber  eonld  hardly 
be  full«  ttan  this.  It  wmt  Car  b^ond  the 
mere  Uqnldation  of  a  dissolved  partnership. 
It  was  a  cuitlnnation  of  tbe  powo*  which 
Armand  Levy  had  received  from  Marx  Levy 
&  Bro.  ivlor  to  the  death  of  Marx  Levy. 

The  evidence  shows  that  following  the 
ezecntion  of  tbe  power  of  attmney,  Armand 
Levy  conducted  the  business  for  five  or 
■Ix  months  at  the  old  stand-  tn  the  name 
of  Mux  Levy  ft  Bro.  During  this  time  ho 
sold  the  stock  on  band  and  realized  large 
snma  of  mon^.  and  be  also  bought  otiur 
stock  and  sold  tbe  tame. 

There  was  no  change  of  signs,  letter 
heads,  printed  envelopes,  or  firm  stgnatnre. 
Peres  v.  Oo.,  47  La.  Ann.  1882. 17  BonUi. 
86A,  Nowhoe  and  on  no  occasion  did  be 
rign  "Marx  Levy  ft  Bro.  In  llqnidatlMi.** 
It  was  merely  Matx  Levy  ft  Bro.  Nor  was 
any  notice  of  dissolution  of  the  firm  ever 
given. 

Subsequently,  their  stables  were  leased  and 
tbe  offioa  of  Marx  Levy  ft  Bra  was  le- 
moved  to  the  establishment  of  Joseph  Well 
ft  Co.,  of  which  firm  Armand  Levy  had  be- 
come a  member.  Tbwe  tbe  firm  (tf  Marx 
Levy  &  1^.  continued  nntU  tbe  failure  of 
Joseph  Weil  ft  Oo. 

The  bank  account  of  the  firm  remained 
unchanged  and  checks  weore  always  signed 
in  the  old  firm  name.  Thla  continued  f<w 
nearly  two  years  and  a  half  afttf  tbe  death 
of  Marx  Iievy.  The  City  Dhrectmr  for  1887 
and  1898  both  gave  the  firm  as  a  going  con- 
cern, not  merely  In  liquidation,  and  stated 
tbe  membersbjp  of  the  same  to  be  the  Bstato 
of  Marx  Levy  and  Jacques  Feres 
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r.  By.  Co.,  47  Lb.  Ann.  1302.  17  Sontb.  SCO. 

Wltbln  the  year  following  tbe  death  of 
hla  father,  Armand  Leyy  recalls  remitting 
to  Jacques  Levy  alone  from  169,000.00  to 
966,O0a0O.  This  was  (say)  at  the  rate  of 
15,000.00  per  month,  or  fl,250.00  per  week 
going  in  this  channel  alone.  And  these  large 
snma  were  forwarded  In  the  shape  of  ex- 
^nge  twnght  at  the  various  banks  in  New 
Oileans  and  the  checks  paying  for  same  were 
signed  in  the  name  of  Man  Levy  Ss  Bro. 

It  la  in  evidence  that  besides  its  deal- 
ings with  the  banks  there  woe  dealings 
with  commercial  firms  In  tbe  name  of  Marx 
Levy  ft  Bro. 

Aiid  daring  tbewa  two  or  more  yean  fol- 
lowing tbe  death  of  Marx  Levy,  the  firm  of 
Marx  Levy  Se  Bro.  engaged  In  an  extensive 
*VtlBg~  basfness  with  and  for  the  benefit 
of  Jos^b  Well  &  Co. 

"Kiting"  In  commercial  parlance  means 
ttie  Iwodlng  by  one  commercial  firm  to  an- 
other of  Its  credit  Thus,  one  Mendly  firm 
would  borrow  firom  another  its  check,  draft, 
note,.  bQl  or  endorsonent  to  tide  over  an 
Immediate  necessity  for  money.  And  when 
occasion  arose  the  other  firm  would  retom 
the  favor. 

The  evidence  establishes  that  "kiting"  ob- 
tains as  a  GQstpm  In  tba  OUj  of  New  Or- 
leans. 

This  "kiting"  bnslneBs,  so  far  as  tbe  firms 
ot  Marx  Levy  A  Bra  and  Joseph  Well  A 
*Go.  were  concerned,  had  been  going  on  be- 
tween the  firms  for  years  prior  to  tbe  death 
ot  Marx  Levy.  It  oontlnned  on  an  exten- 
sive scale  after  his  death.  When  Well  ft 
Co.  wanted  an  accommodation  of  this  kind, 
Armand  Levy,  sometimes  in  his  own  name, 
sometimes  in  the  name  of  Marx  Levy  & 
Bro.,  woold  draw  on  Jacques  Levy  or 
Jacques  Levy's  firm  in  8L  Louis.  Well  ft 
Oou  would  hare  such  drafts  bills  discount- 
ed and  use  the  proceeds.  Jacques  Levy 
would  pay  tbe  drafts  at  St  Lools,  and  to 
recoup  himself  or  bis  firm  would  draw  back 
on  Joseph  Well  ft  Co.,  or  Marx  Levy  ft  Bro. 
In  New  Orleans,. 

These  drafts  averaged  about  three  tboo- 
sand  each,  but  the  aggregate  of  the  same, 
to  quote  Armand  Lev^  himself,  "ran  up  Into 
the  hundreds  of  thousands.** 

These  drafts  and  their  payment  by 
Jacques  Levy,  or  bis  St  Louis  house,  suffice 
to  fasten  upon  Jacques  Levy  knowledge  of, 
and  acquiescence  in,  the  fact  that  the  firm 
of  Marx  Levy  ft  Bro.  (of  which  be  was  a 
member)  was  still  a  going  concern  In  New 
Orleans,  and  its  manager  In  that  City  was 
naing  the  firm  name  and  credit  to  aeeoBH 
modate  friendly  concerns. 

Most  of  these  accommodations  were  in 
the  form  of  bills,  checks,  or  drafts,  but 
sometimes  the  favor  was  extended  in  the 
shape  of  the  endorsement  of  Marx  Levy  ft 
Bro.  on  notes. 

Such  an  accommodation  was  extended 
Well  ft  OOL  when  Armand  Levy,  tm  Marx 


Levy  ft  Bro.  endorsed  the  not^  given  to  the 
plaluUff;  and  It  is  established  that  he  did 
the  'Same  on  other  notes  which  passed  to 
other  parties  and  were  paid  with  the  full 
knowledge  at  least  of  Jacques  Levy  and  the 
mother  of  Armand  Levy. 

The  contention  of  the  defendants  that  the 
accommodation  drafts  drawn  on  Jacques 
Levy  by  Armand  Levy  were  In  the  name 
of  the  latter  alone,  is  negatived  by  the  tes- 
timony. Many  of  them,  were  drawn  by  him 
in  tbe  name  of  Marx  Levy  ft  Bro. 

If  It  were  as  defendants  contended  for, 
tbe  evidence  was  accessible  to  them  to  show 
it  conclusively.  They  took  tbe  testimony  of 
Jacques  Levy  under  commission,  and  as  be 
had  paid  tbe  drafts  he  had  them  in  his  pos- 
session, and  the  best  evidence  as  to  the  man- 
ner of  thdr  drawing  would  have  been  the 
production  of  the  drafts  themselves.  This 
was  not  done.  His  counsel  did  not  call  for 
them. 

When  ^ective  proofs  are  within  the  reach 
of  a  party  and  he  falls  to  produce  them,  a 
presumption  Is  raised  that  they  would.  If 
produced,  make  against  him.  Best  on  EM, 
p.  277;  Pmyn  v.  Tonng,  Sheriff,  KL  La.  Ann. 
ft20,  26  South.  126;  Orescent  OUj  Ice  do. 
V.  Brmann,  86  La.  811. 

Tbls  exchange  of  drafts  went  on  up  to 
the  date  of  the  failure  of  Joseph  WeU  ft 
Co.,  and  when  the  latter  house  failed  it  owed 
Marx  X^evy  ft  Bra  a  balance  on  this  account 
of  something  more  than  ¥86,000.00. 

Joe.  Weil  testified  that  he  received  on  an 
average  two  checfca  a  week,  <^  this  kind, 
drawn  In  tbe  name  of  Marx  Levy  ft  Bro. 
Each  check  of  this  character,  so  drawn,  serv- 
ed to  notify  tbe  commercial  public  that  Marx 
Levy  ft  Bro.  was  a  going  ctmcem,  that  Ar- 
mand Levy  was  Its  active  manager,  and  that 
It  was  accommodating  with  Its  name  and 
credit  Joseph  WeU  ft  Oa 

That  these  things  were  taking  place  and 
Jacques  Levy  and  the  mother  and  sisters 
of  Armand  Levy,  whcne  poww  of  attorney 
he  held  practically  for  all  purposes,  did  not 
know  It  Is  preposterous.  The  reccnd  teoas 
wltii  facts  and  drcumatances  that  brou^t 
home  to  them,  or  should  have  brought  home 
to  them,  knowledge  that  Armand  Levy  was 
conducting  business  In  the  name  of  Marx 
Levy  ft  Bra  vrlth  themselves  and  him  as 
partners,  and  holding  that  fflzm  out  to  flw 
world  as  a  going  concern. 

Bapei^aUy  will  it  not  do  tor  Jacques  Levy 
to  say  he  was  Ignorant  of  what  was  being 
done  in  New  Orleans  by  Armand  Levy  In 
the  firm's  name.  It  was  his  business  to 
know.  Besides  his  knowledge  of  It  derived 
from  the  drafts  he  paid  In  St  Louis  drawn 
in  the  firm's  name,  be  came  to  New  Orleana 
on  several  occasions  while  these  things  were 
going  on,  stopped  in  the  same  house  with 
Armand  Levy  (the  residence  of  the  tatter's 
mother)  and  made  hla  business  head-quarters 
in  the  same  place  where  Armand  Levy  was 
conducting  the  firm's  affairs.    The  books 
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w«tB  there.  He  sfaonid  luiTe  acquainted  hlm- 
mU  wltb  what  they  showed. 

Whatever  a  party  ehoold  know  and  has 
opportunity  of  knowins,  he  ts  presumed,  aa 
to  lnno<!ent  third  persona,  to  have  known. 
Hoyt  T.  Spragiie.  103  U.  S.  637.  26  L.  Ed. 
58S;  Cady  t.  Shepherd.  11  Pick.  408.  22  Am. 
Dec.  879;  B.  B.  Ca  T.  Schuyler,  84  N.  T. 
69. 

Jacauee  Levy,  by  permitting  bis  name  to 
remain  In  the  partnership.  Imparted  to  It  a 
credit  It  might  not  otherwise  have  obtained. 
He  permitted  Armaud  I^ery  to  do  business  as 
though  the  old  firm  were  still  a  going  con- 
cern. He  thus  consented  to  the  holding  of 
himself  out  to  the  community  as  still  a  part- 
ner, and  as  juirtles  hold  themselves  out  to  a 
community  so  will  tbey  be  bound  on  their 
contracts.  Perez  t.  By.  Ca,  47  La.  Ann. 
1892, 17  South.  869. 

If  one  lends  bis  name  aa  a  partner,  or 
suffers  his  name  to  be  used  in  the  bualnesB, 
lie  ta  responslhle  to  third  persons  as  a  part- 
ner, for  he  may  induce  third  persons  to  give 
credit  to  the  firm  or  establishment  which 
ottierwlae  it  would  not  enjoy.  Grleff  & 
Byrnes  r.  Boudousqule  &  Fortler,  18  La.  Ann. 
631.  89  Am.  Dec.  698;  Baldey  ft  Lightner 
T.  Brackenrldge,  39  La.  Ann.  668,  2  South. 
410;  Houston  River  Canal  On.  ▼.  Kopke,  106 
La.  609,  81  South.  156. 

When  the  fact  of  continuing  partnership 
la  clearly  sbovrn,  and  that  which  was  done 
for  which  llablU^  is  claimed  Is  one  of  many 
acts  of  the  same  or  similar  character  well 
known  to  the  party  sought  to  be  charged, 
plaintiff  wUl  not  be  required  to  show  that 
he  knew  of  the  coutiuuation  of  the  partner- 
ship, or  of  such  party's  knowledge  of  the  par- 
ticular act  in  question  from  which  liability  la 
claimed  to  result  Robertson  t.  De  Llzardl, 
4  Bob.  814. 

While  this  principle  of  law  la  weU  estab- 
lished the  case  does  not  stand  alone  upon  Its 
Invocation.  Johnson,  the  plaintiff,  testified 
that  he  looked  upon  the  firm  as  conUnuing 
and  had  no  knowledge  tending  to  show  other- 
wise. He  had  known  the  house  a  long  time 
as  prominent  in  business  In  the  City  in  which 
lit  lived.  Mark  Johnson,  father  of  the  plain- 
tiff, and  who  effected  the  loan  In  question 
tos  his  eon,  testifies  that  Marx  Levy  A  Bro. 
was  considered  to  be  a  going  concern,  other^ 
wise  he  would  not  have  accepted  their,  en- 
dorsement on  the  note  as  sufficient  security. 
And  there  was  a  letter  from  Well  &  Co.  to 
Mark  Johnson  offering  Maix  Levy  &  Bro. 
aa  security  for  the  loan  they  solicited,  and  In 
tte  letter  -the  firm  of  Marx  Levy  &  Bro.  is 
spoken  of  aa  an  existing  partnership,  and  It 
Is  mentioned  that  its  members  are  the  heirs 
Of  Marx  Levy,  mule  merchants,  and  Jacques 
Levy,  of  the  National  Stock  Yards  of  St. 
Olalr  County.  Illinois.  It  is  further  stated 
In  the  letter  that  the  firm  "are  gllt-edged." 
This  letter  Is  dated  the  same  day  the  note 
med  on  Ii  dated. 


Bnt  the  moat  fwrnal  evidence  found  In  the 
record  demonstrating  that  the  firm  of  Marx 
Levy  &  Bro.  was  continued  after  the  death 
of  Marx  Levy,  with  his  widow  and  heirs 
taking  his  place  in  the  firm,  and,  along  with 
Jacques  Levy,  constituting  a  new  partner> 
ship,  are  the  Judicial  admissions  of  those 
parties  contained  in  two  suits  instituted  in 
the  Civil  District  Court  for  the  Parish  of 
Orleans. 

In  March,  1897,  three  months  after  Man 
Levy's  death,  a  suit  was  brought  against  one 
Mitchell  by  Marx  Levy  &  Bro.  (not  Marx 
Levy  &  Bro.  In  liquidation,  but  simply 
"Marx  Levy  A  Bro.")f  and  the  petition 
starts  out  with  declaring  that  they  are  "a 
firm  domiciled  and  doing  business  in  this 
City  and  composed  as  will  be  detailed  in  the 
pleadings  to  be  hereafter  flied."  The  peti- 
tion invokes  one  of  the  conservatory  writs 
and  its  auctions  had  to  be  verified  by  oath. 
So,  Armand  Levy  made  tl»  oath  and  In  It 
he  depoaes  he  Is  a  member  of  the  flrm  of 
Marx  Levy  &  Bro.  and  that  all  the  avef^ 
ments  of  the  petition  are  true. 

He  was  not  a  member  of  the  old  flrm  of 
Marx  Levy  A  Bro.,  and.  therefore,  could 
only  be  a  member  of  the  new  firm  continued 
In  the  old  name  by  the  widow  and  heirs  of 
Marx  Levy,  and  the  survlvlog  partner  <tf  the 
old  firm— Jacques  Levy. 

It  does  not  appear  that  any  subsequent 
pleading  was  filed,  as  the  petition  promIsei\ 
would  be  done,  giving  the  names  of  those 
who  composed  the  then  existing  flrm  of 
Marx  Levy  &  Bro.,  but  the  case  went  to 
Judgment  and  under  such  Judgment  In  Ite 
favor  the  flrm  of  Marx  Levy  A  Bro.  caused 
property  to  be  seized  and  advertised  and 
sold— the  advertisement  giving  the  caption 
♦*Marx  Levy  A  Bro.  vs.  T.  J.  Mitchell." 

Subsequently,  In  March,  1688,  sixteen 
months  after  Marx  Levy's  death,  the  flrm  of 
Marx  Levy  A  Bro.  again  resorted  to  law 
and  Inatltnted  ault  against  Mrs.  Matilda 
Moas  and  husband  to  recover  the  amount  of 
a  promlasory  note  given  In  1894.  The  opeiif 
Ing  paragraph  of  this  proceeding  le  u  foK 

l0W8>- 

"The  petition  of  Marx  Levy  A  Bro.,  a  flrm 
domiciled  and  doing  business  in  this  City, 
and  composed  of  Jacques  Levy,  a  resident 
of  the  City  of  St  Louis,  Mo.,  and  the  widow 
and  heirs  of  the  late  Marx  Levy,  to  wit:— 
Mrs.  Sarah  Frank,  widow  of  the  said  de> 
ceased.  Misses  Marie  and  Harrlette  Levy, 
resldonts  of  this  City,  Mra.  Florence  Levy, 
wife  of  Geo.  W.  Ketch,  by  her  said  husband 
herein  duly  aided  and  authorized,  a  resident 
of  tiie  City  of  New  York,  and  of  Armand 
Levy,  a  resident  of  the  City  of  New  Or^ 
leans.** 

Along  In  the  petition  Is  this  further  alle- 
gation:— 

"That  all  the  members  of  your  petitioner's 
firm  are  above  the  age  of  majority,  ex- 
cept  Armand  Lerz  who  baa  been  emau^ 
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pated  and  relieved  of  all  disabilities  which 
attach  to  minors,  under  and  by  Tlrtne  of  a 
Jndginent  of  this  Honorable  Coort" 

Now.  the  note  sued  upon  In  the  Instant 
caw,  iB  dated  June  18,  189S,  Jnst  tbree 
months  after  this  last,  precise,  solemn  judi- 
cial declaration  of  these  very  defendants 
themselves  that  the  firm  of  Marx  hery  & 
Bro.  was  still  doing  business  In  New  Or- 
leans and  that  they  were  members  of  it. 

It  will  be  observed  that  these  suits  by  the 
firm  of  Marx  Levy  &  Bro.  were  not  merely 
acts  of  administration  in  the  process  of  liqui- 
dation of  the  affairs  of  the  old  firm. 

They  were  avowedly  suits  by  a  new  firm, 
called  after  the  name  of  the  old,  and  of 
which  new  parties,  to  wit:  Mrs.  Levy,  her 
three  daughters  and  her  son,  along  with 
Jacques  Levy  of  the  old  firm,  were  Judicially 
declared  to  be  members. 

The  law  holds  parties  to  their  allegations 
of  record.  Sach  averments  are  the  highest 
evidence  against  those  who  make  them. 
Nor  will  they  be  permitted  to  deny  or  con- 
tradict that  which  they  thus  solemnly  de- 
clare in  a  judicial  proceeding.  Gaudet  v. 
Gauthreaux,  40  I^.  Ann.  1S9,  3  South.  64S; 
Williams  V.  Gilkeson  Sloss  Co.,  46  La.  Ann. 
1017,  13  South.  394. 

While  tills  rule  Is  not  without  Its  excep- 
tions, the  case  here  presented  does  not  fall 
within  any  of  the  same. 

We  bold  it  fully  established  that  either  the 
old  firm  of  Marx  Levy  &  Bro.  was  continued 
aftw  the  death  of  Marx  Levy,  with  his  wld* 
ow  and  heirs  and  Jacques  Levy  as  partners, 
or  that  a  new  firm  was  organized  bearing  the 
old  nam^  with  the  parties  named  as  mem- 
bers. 

We  bold  It  further  established  that  Jacques 
Levy  was  fully  cognizant  of  the  accommo- 
dations the  firm  was  extending  to  Joseph 
Well  A  Co.,  such  as  the  loan  of  Its  credit  by 
Mils,  drafts,  checks  and  endorsements^  and 
aoqulesced  In  same  during  a  long  period  ot 
time,  or  else  failed  to  put  a  stop  to  It,  or  to 
give  notice  In  the  business  community  where 
these  things  were  done  that  he  would  not  be 
responi^e. 

In  consequence,  he  is  bound  by  these  acts 
of  Armand  Levy  his  fellow  partner.  Rev. 
CiT.  Code,  arts.  ISll,  1816.  1817;  Bank  t. 
Weston  (N.  T.)  54  N.  B.  40,  40  L.  R.  A.  S47; 
Beach  T.  State  Bank,  2  Ind.  488;  Darling  v, 
March,  22  Me.  184. 

We  pass  no  opinion  upon  the  liability  vel 
non  of  the  other  members  of  the  firm,  for 
the  reason  that  the  plalntlit  has  not  appealed 
from  the  decree  below  releasing  them. 

In  April,  1899,  Armand  Levy  executed  five 
different  acts  of  sale  to  hta  mother,  purport- 
ing to  tnmtet,  together,  bis  entire  interest 
In  the  property,  real  and  personal,  of  the 
estate  of  his  deceased  father.  These  acts 
were  all  jiassed  on  the  same  day  and  constl- 
tnted  a  disposition  omniom  bonorum  by  Ar- 
mand Levy- 
He  was  hopelessly  Insolvent  at  the  time 


to  the  knowledge  of  bis  Tendee  and  Jacqnea 
Levy. 

His  mother  was  his  creditor.  The  Inten- 
tion of  the  parties  was  to  place  the  property 
beyond  the  pursuit  of  Armand's  creditors  and 
give  his  mother  and  Jacques  Levy,  also  his 
creditor,  a  preference. 

One  of  the  acts  of  sale,  purporting  to  con- 
vey his  Interest  in  valuable  real  estate  in 
the  City  of  New  Orleans,  recites  that  the 
consideratiDn  is  ^,699.84,  for  which  the  rea- 
dee  executed  two  notes,  each  for  ^1,819.67, 
due  one  at  four  years  the  other  five  years 
from  date,  with  5%  interest  These  notes 
were  passed  to  Jacques  Levy  and  therein  lies 
the  preference  extended  to  him. 

These  several  acts  were  held  by  the  trial 
Judge  to  be  fraudulent  contracts  and  we 
quite  agree  with  him  in  that  conclusion. 
And  the  parties  to  them  were  in  bad  faith. 
Hence  the  purcliaser  Is  entitled  to  no  restitu- 
tion, unless  it  be  proved  that  the  considera- 
tion enured  to  the  benefit  of  the  creditors  of 
Marx  Levy  &  Bro.,  and  this  is  not  shown. 
Barker  v.  PhllUpa,  11  Bob.  190;  Ohaife  t. 
GUI,  43  La.  Ann.  1054,  10  South.  861;  Rev. 
Civ.  Code,  art  1982. 

Besides,  Mrs.  Levy  paid  nothing  to  be  re- 
stored, and  It  is  not  shown  that  Jacques 
Levy,  to  whom  the  notes  were  sent,  has  dis- 
posed of  them.  So  far,  then,  as  the  parties 
hereto  are  concerned,  this  branch  of  the  case 
must  be  disposed  of  as  though  the  notes  axe 
still  the  property  of  Jacques  Levy. 

The  proper  Judgment  to  have  been  render- 
ed was  one  setting  aside  the  sales  in  so  far 
as  they  affected  the  plaintiff  herein,  and  do- 
creelng  that  the  property,  which  was  the  ob- 
ject of  the  sales,  or  Its  value  to  the  amouht 
of  plaintiff's  claim,  be  applied  to  the  payment 
of  plaintiff.  Rev.  Civ.  Code,  art  1977;  Suc- 
cession of  Schnltz,  89  La.  Ann.  506,  2  South. 
47. 

This  would  leave  to  Mrs.  Levy  the  option 
to  satisfy  plaintiff's  demand,  or  to  surrender 
the  property  to  the  sheriff  to  be  sold.  Lucas 
T.  D'Armond,  11  La.  Ann.  168.  Amendment 
of  the  Judgment  Is  asked  by  appellee. 

For  the  reasons  assigned.  It  Is  ordered,  ad* 
Judged  and  decreed  that  the  Judgment  of  the 
District  Court  In  so  far  as  it  condemns 
Jacques  Levy  tu  soUdo,  with  the  members  of 
the  firm  of  Joseph  Weil  &  Co.,  to  pay  and 
satisfy  the  demand  of  the  plaintiff  as  herein 
set  up,  be  affirmed. 

It  is  further  ordered,  Ac.,  that  the  m- 
mainder  of  the  Judgment  of  the  District 
Court,  In  so  far  as  the  same  has  been  ap- 
pealed from,  be  amended  so  as  to  read  as 
follows:— It  Is  adjudged  that  the  conveyances 
made  by  Armand  Levy  to  Mrs.  Sarah  Frank 
Levy  in  five  several  acts  passed  before  Chas. 
A.'Bntler,  notary,  on  April  1,  1899,  of  his  In- 
terest in  certain  real  and  personal  property 
described  in  said  acts,  are  fraudulent  and 
unlawful  preferences  extended  to  the  said 
Mrs.  Sarah  Frank  Levy  and  Jacques  Levy 
over  the  plaintiff  I'ereii^.J^.f^  (^J^r^flgle 
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and  decreed  that  the  same  be  aroided  and 
annulled  in  so  far  aa  they  affect  the  plabatiff 
and  his  rights  as  adjudicated  and  determined 
In  this  canse,  and  that  the  interest  of  the 
said  Armand  Levy  In  said  property,  or  Its 
value  to  the  amonnt  of  plabitUTs  Judgment; 
be  applied  to  the  payment  of  the  Judgment, 
and  to  this  end  Mrs.  Sarah  Frank  Levy  has 
the  option,  within  thirty  days  from  the  time 
tbta  Judgment  becomes  final,  to  satisfy  plain- 
tiff's demand,  or  to  surrender  the  Interest  of 
the  said  Armand  Levy  in  the  property  to  the 
sheriff  to  be  sold,  and  if  she  does  neither,  it 
Is  ordered  that  the  Interest  of  the  said  Ar- 
mand Levy  In  the  property  be  seized  and 
sold  In  satisfaction  of  the  plaintiff's  demand 
as  liquidated  by  the  JodgmeDt  bwelii  ren- 
dered. 

It  Is  farther  ordered,  &&,  that  this  part  of 
the  Judgment  appealed  from  as  thns  amend- 
ed be  affirmed— CO  eta  of  both  courts  to  be 
paid  by  the  appellants. 


(109  lA.  10») 

GOODWIN  T.  BODCAW  LUMBER  OO.  et  ai 

(No.  14,321.)* 

(Siipreme  Oonrt  of  Loaislaoa.    Nov.  17,  1902.) 

PRESCRIPTION— WRONGFUL  DEATH— RIGHT  OF 
ACTION  —  PARTIES  DBFBNDANT  —  LEASED 
RAILROAD-CORPORATION  —  SALE  OP  PROP- 
ERTT. 

1.  An  actios  for  damages  resnlting*from  an 
oflFense  or  quasi  offense  is  prescribed  by  one 
year.  The  prescription  runs  aninst  minors, 
reservlnK  however,  to  them  tbdr  recourse 
^inst  their  tutors.    Civ.  Code,  arts.  3536, 

2.  The  ri^t  of  action  granted  to  tbe  widow 

and. minor  children,  nnder  artide  2315  of  Uie 
GiTll  Co'de,  for  damages  resoltlng  from  tiie 
death  of  the  husband  and  father,  by  the  fault 
of  another,  Is  i^ven  for  the  space  of  year  from 
Ite  death. 

8.  Whnre  the  locomotive  and  car  attached 
thereto  which  ran  over  and  killed  a  man  be- 
longed in  fact  to  a  particular  corporation,  and 
was  in  the  possession  and  under  the  control  of 
its  cmployfia^  another  corporation,  from  which 
it  had  bought  the  property,  with  which  the 
man  killed  had  no  connection.  Is  not  legally  re- 
spoQfllble  for  the  tort  by  reason  of  the  fact 
that  the  act  of  sale  of  the  iNroperty  was  not' res* 
istered  in  the  conveyance  book  of  the  parish 
where  the  tort  was  committed,  or  that  the  prop* 
erty  cbntinued  to  be  assessed  in  tiiat  paririi  id 
the  name  of  the  vendor,  ^e  nonreglstry  of 
the  act  of  sale  and  the  continued  assessment  in 
the  name  of  the  vendor  have  no  causal. relation 
with  the  act  of  killing.  The  cause  of  action  de- 
clared In  this  case  was  the  injury  to  tiie  de- 
ceased, not  the  misleading  Of  the  party  having 
the  ris^t  of  action  as  to  the  pnrty  agalpst  whom 
he  shoald  Institute  it  by  oonreiostry. 

4.  A  portion  of  the  stockholders  of  pne  cor- 
poration have  the  legal  right  to  oi^nlse  an- 
otiiet  eorporatloiv  and  the  corporation,  has  the 
legal  ri^t  to  sdl  a  part  of  its  property  to  the 
new  corporation,  or  to  the  individual  promoters 
thereof,  before  its  incorporation.  The  corpora- 
tion Is  s^rate  and  distinct  from  the  stock- 
holders. .,  Parties  harhig  claims-  of  no  :  kind 
against  either  the  first. corporation,  or  .its. prop- 
erty,' or  its  stocftholdera,  baVe  no  l^al  caQse  to 
complain. 

i.t^a  ...il — ■   I  .111  ,f  — 
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6.  The  fact  that  the  vendor  of  certain  nroT- 
ert:r  may  be  a  corporation  which  is  irreguiarij' 
or  illegally  organized  does  not  have  the  effect 
of  causing  the  property,  which  has  been  sold 
to  It  and  paid  for,  to  continue  to  be  the  pH^erty 
of  the  vendor,   uiv.  Code,  art.  170L 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  District  Court,  Par- 
ish of  Webster;  John  Thomas  Watklns, 
Judge. 

Action  by  Laura  J.  Goodwin  Indlvidoally 
and  as  guardian  against  the  Bodcaw  Lum- 
ber Company  and  the  Louisiana  &  Arkansas 
Railroad  Company.  Judgment  for  plaintiff 
against  the  lumber  company  and  for  defend- 
ant railroad.  From  the  Judgment  the  lumber 
company  appeals,  and  from  the  Judgment  in 
favor  of  the  railroad  company  plaintiff  ap- 
peals. Judgment  against  the  lumber  com- 
pany reversed,  and  Judgment  In  ttrnx  of  ttxt 
railroad  company  affirmed. 

Stewart  ft  Stewart,  Cor  plalntUCs.  Lynn 
Kyle  Watklns  and  Henry  iioon,  tor  de- 
fendant 

Statement  of  the  Oaee. 

NICHOLLS,  a  J.  This  suit  was  insti- 
tuted by  the  plaintiff  on  the  8d  of  Jane,  1890. 
It  was  brought  by  the  plaintiff  as  the  guard- 
Ian  of  the  three  minor  children,  issue  of  her 
marriage  with  Seaborn  Alonzo  Goodwin,  and 
on  her  own  account  Individually,  as  the  wid- 
ow of  said  Goodwin,  against  the  Bodcaw 
Lumber  Company,  whldi  was  alleged  to  be 
a  corporation  organised  under  the  laws  of 
Arkansas,  but  with  a  domicile  flxed  by  it 
for  the  state  of  LouiBiana,  with  L.  K.  Wat- 
klns as  its  agent  for  the  parposes  of  citation. 

The  demand  Is  for  Judgment  against  the 
defendant  in  favor  of  the  widow  for  t^e  sum 
of  $9,500,  and  in  favor  of  the  guardian  in 
behalf  of  the  minors  for  the  sum  of  $6,000. 

The  action  is  based  upon  allegations  that 
during  the  month  of  June,  1888,  the  said  Sea 
bom  A.  Goodwin  was  an  emplojrA  of  the 
Pine  Woods  Lumber  Company,  whlcb  was 
operating  a  latge  sawmill  in  Webst^  par- 
ish, and  as  employ^  of  said  company  had  a 
right  to  go  and  be  u[>on  the  premises  of  said 
company  and  Its  mlllyard.  That  the  Bod- 
caw Lumber  Company  was  operating  rail- 
road tracks  alongside  and  through  tbe  prem- 
ises of  the  Pine  Woods'  Lumber  Company 
and  its  millyards,  and  running  and  operating 
Its  locomotives  over  said  tracks. 

That  on'  the  17th  of  June,  1808,  the  said 
Goodwin,  while  an  employe  of  the  Pfne 
Woods  Lumber  Company,  started  from  his 
borne  near  the  mill  to  do  bis  work  In  the 
yairds  of  tiie  mill  company,  and  walked  to 
the  commissary,  and  from  tb^cfee  down  the 
pafb  alofig  the  track  of  said  railroad  -towards 
the  slab  shoot  elevator,  where  his  work 
was,  be  being  at  the  time  ehf^ged  in  mor- 
hig  tbe  -slabs  to  fhe  dry  bouse;'  and  Just  as 
he  reached  tlie  point  where  It  was  necessary 
for  him  to  be  on  the  track,  and  within  a  few 
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by  tbe  agent  and  wajfioyim  of  ttie  Bodcaw 
I^nmber  Company  came  rapidly  down  tbe 
track,  puidUiig  a  number  ot  box  cars  In  front 
of  tt,  and,  conUng  up  beblnd  said  Goodwin 
without  his  knowledge,  and  without  giving 
any  mmlng  of  Ita  approadi,  atmck  him  on 
the  hack  and  abouldera,  knocked  him  down, 
and.  after  dragging  him  about  the  dlitance 
of  three  car  lengths  along  the  tra<^,  ran 
over  him,  and  mangled  and  braised,  cut,  and 
Injured  falm  ao  that,  after  much  pain,  agony, 
and  suffering,  be  died.  That  his  death  was 
due  Bcdely  to  the  fault,  n^Mgenca,  reckless- 
ness, and  wantonness  of  the  defendant  com- 
pany. Its  agents  and  empldyfis.  That  he  was 
In  plain  view,  and  need  not  have  been  In- 
Jnred  If  proper  care  and  eantkm  had  been 
observed  1^  tiie  defendant  That  It  was 
running  Its  locomotive  throui^  tbe  pranlaes 
of  the  mill  company,  where  they  weD  knew 
the  employes  ot  the  mfll  company  were 
passing  and  repassing  over  ita  tracks,  as  thi^ 
had  a  right  to  do,  without  any  brakeman  on 
the  front  eiul  of  the  cars  (box  cars  being  In 
front  of  tbe  engine  to  keep  a  propw  kwkont 
In  front  and  to  nott^  flie  engineer.  That 
tbey  were  running  this  train  along  said  tracks 
doting  the  middle  of  tbe  day  at  a  rapid  rate, 
when  the  hands  of  the  mill  company  were 
working  npon  and  passing  about  tbe  yard, 
and  without  blowing  tbe  whistle  or  ringing 
tbe  ben.  That  no  warning  was  givm,  no 
bell  rung,  nor  whistle  sounded  to  notify  tbe 
deceased  of  tlio  approach  of  the  train,  and 
«C  his  danger,  as  ft  was  tb»  dn^  of  die 
opoators  to  doi.  That  tbe  flreman,  flag- 
san,  and  bnkeman  wwe  not  at  ibeAr  fooper 
porta  to  keep  Dm  prapw  lookout  end  g^v* 
the  proper  warning  and  signals.  That  no 
pneavtlons  whaisver  against  damage  woo 
■asd,  but  Am  managenwnt  of  the  train  waa 
nei^Ugent,  wanton,  and  recUees  to  snch  an 
aactent  as  to  be  eqntvalent  to  intentional  mls- 
dtfaC  Tliat,  if  erdtnaiy  aare  and  prudence 
bad  been  observed  by  the  iterators  of  the 
train,  tbe  accident  would  not  have  happened. 

Plaintiff  set  out  that  after  tbe  death  of  her 
hBriband,  and  before  she  had  learned  the  tme 
teeta,  tbe  defendant  paid  her  9B(KK  and.  tak- 
lag  advantage  at  lisr  distressed  mental  and 
flwMrfai  condition,  and  by  misrepresentation 
and  fUae  statement  of  facts,  induced  her  to 
algn  a  reeal^  acknowledging  tuU  payment 
of  her  claim  tat  all  damages  caused  1^  tb» 
detendant  In  UlUng  ber  husband,  which  r»- 
ceipt  was  signed  by  her  in  oxw  botti  of  4aw 
and  fact,  and  while  die  was  in  great  mental 
distress;  and  ttat  said  sum  should  be  al> 
Unrad  aa  a  creiUt  on  ber  claim  for  96J00ft, 
iMving  a'balaace  ot  «6,B0O. 

Tbe  detendant  answered,  pleading  tb»  go^ 
anU  Isanek 

Tbe  case  was  tried  before  a  Jury,  which  on 
tbe  S2d  day  of  September,  1900.  returned  a 
wdlet  for  tte  plaintiff  for  tbe  sum  ot  $2,500i 
▲  new  tilal  w*s  grAited  on  tbe  28tb  of  Sep^ 
tembcr  on  tbe  appUeatlon  of  tbe  defendant 

On  tba  ad  of  October,  1900^  tbe  plaintiff 


filed  an  amendal  petition.  In  which  abe  al- 
leged: That  Just  prevlouB  to  the  arising  of 
the  cause  of  action  set  forth  In  ber  OTlglnal 
petition  tbe  parties  emstltutlng  the  Bodcaw 
Lumber  Company  attempted  to  organise  an- 
other corporation,  Styled  the  "Louisiana  A. 
Arkansas  Ballroad,"  with  William  Buchanan 
president,  and  having  the  same  domicile  and 
tlio  same  agent  for  the  state  <A  Louisiana; 
the  said  corporation  being  organized  for  the 
purpose  of  receiving  and  exercising  tbe  raO- 
road  franchises  the  Bodcaw  Lumber  Com- 
pany. But  no  -record  of  tb»  transfer  of  said 
franchise  or  of  tbe  property  of  the  Bodcaw 
Lumber  Company  to  the  Louisiana  &  Ar- 
kansas Ballroad  bad  ever  been  made  in  Web- 
ster parish  or  in  the  state  of  Lonlstana,  nor 
had  Bald  LooliAana  &  Arkansas  Ballroad  any 
domicile  in  the  state  of  Louisiana,  or  any 
known  place  of  business  in  tbe  state;  hence 
fi»*nH«r  did  not  believe  said  concern  was  an 
actlre,  going  corporation,  with  the  rl^ta 
and  privileges  of  operating  In  Louisiana. 
However,  if  flie  court  should  bold  to  tbe  eon- 
trary,  she  bad  the  same  cause  of  aeUon 
against  it  that  Ae  had  set  oat  in  het  original 
petition  against  tbe  Bodcaw  Lomber  Com- 
pany. The  same  parties  being  abready  before 
tbe  eourt;  ahe  desbred  to  have  fliem  dted 
under  t2ie  name  of  the  Louisiana  A  AAansas 
RaUxoad,  and  to  liave  fhem  made  parties  de- 
fendant under  tiiat  name;  hence,  ad<vtinf 
all  tbe  aUeiatlons  snd  prayers  of  flie  orlgtaial 
petition,  she  prayed  further  that  the  said 
LonUdana  ft  Arkansas  Ballroad  Company  be 
made  party  drfendant  her^;  that  tbey  also 
be  Bcrved  with  a  copy  of  tbe  original  petition 
and  of  this  amendment  and  be  cited  to  an- 
•war  accivdlDg  to  law;  and  she  prayed  In  tbe 
alternative  that  If  tbe  court  should  flod  tiiat 
tbe  said  Louisiana  ft  Arkansas  Ballroad  was 
an  active,  going  oorporatim,  wltii  right  and 
privilege  to  operate  In  tbe  stete  of  Lonlslana, 
and  had  actually  acQolred  the  property  and 
franchises  ot  tbe  said  Bodcaw  Lumber  Com- 
pany, Ae  tiien.  In  that  erent  prayed  for 
judgment  against  the  said  Loolsbuia  ft  Ja^ 
kansas  Ballroad  on  the  same  tetme  as  she 
bad  In  ber  original  petition  pgroper  against 
the  Bodcaw  Lumber  Company.  She  prayed 
tor  all  other  orders  and  decrees  necessary, 
and  for  general  relief. 

A  citation  directed  "to  tiM  Louisiana  ft  Ar- 
kansas Ballroad  of  Webster  Parish"  was 
placed  In  the  bands  of  tbe  sheriff  of  that  par* 
Udi,  and  waa  retnmed  by  him  as  having  been 
reeelvM  on  the  17th  of  Novonber,  1000,  and 
executed  on  the  same  d^  by  banding  to  L. 
K.  Watklns  In  person.  A  second  cHation, 
sImUarly  directed,  was  returned  by  the  sher^ 
iff  as  having  beoi  snved  on  February  8^ 
19(0,  handbig  same  to  F.  H.  Drake  bi  per^ 
auL 

Hie  Bodcaw  Lumber  Company  excepted  to 
the  amended  petition  on  the  ground  that  tt 
came  too  bite,  and  changed  the  Issues,  ud 
made  new  parties,  and.  If  not  i^ected  <»» 
thoss  gBcand%  that  the  leeords  ud  evideilas 
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eddneed  on  tbe  trial  cibowed  that  tbe  Louia- 
lana  A  Arkansaa  Railroad  wa>  an  active,  go- 
ing corporation  at  the  time  Goodwin  -waa 
killed,  and  that  Its  agents  and  onployte  were 
in  charge  of  Uie  train  that  ran  over  him;  and 
the  amaidment  filed  In  making  l^t  company 
a  party  was  an  abandonment  of  the  dalm 
against  It  (the  Bodcaw  Lnmber  Company), 
and  an  effwt  to  substitute  new  parties,  and. 
If  no^  then  It  was  a  clear  misjoinder  of  par- 
ties under  the  statua  of  the  case.  It  prayed 
that  the  plaintiff  be  ordered  to  dismiss  the 
suit  as  to  the  Bodcaw  Lumber  Company, 
and.  If  not,  to  elect  against  which  company 
It  would  demand  Judgment,  as  the  demands 
against  both  were  Inconsistent 

These  exceptions  were  overruled,  and  the 
Bodcaw  Lumber  Company  filed  an  amended 
answer  to  the  petition,  pleading  a  general  de- 
nial. 

On  the  2l8t  of  February  1901.  the  Lou- 
isiana &  Arkansas  Railroad. pleaded  by  way 
of  exception  the  prescription  of  one  and  two 
years,  which  the  court  referred  to  tbe  merits. 

On  February  22,  1901,  tbe  Louisiana  &  Ar- 
kansas Railroad  answered  under  reservation. 

After  pleading  tbe  general  denial,  It  aver- 
red that  Goodwin  was  not  killed  by  its  fault, 
or  that  of  its  agent?  or  employte,  but  by  his 
own  want  of  care  and  prudence  In  placing 
himself  on  the  railroad  track  before  a  mov- 
ing train  of  cars;  and  that  he  was  grossly  in 
fault;  that  If  any  fault  at  all  was  to  be  at* 
trlbnted,  plaintiff  was  guilty  of  contributory 
n^Ugence;  by  his  carelessness  and  want  of 
prudence  bis  .  widow  and  children  -weee  pre- 
vented from  claiming  damages;  that  there 
were  other  walks  and  ways  and  regular 
places  from  these  for  parties  to  walk  and 
travel  on. 

It  further  pleaded  tbat  the  receipt  and  con- 
tract aUeged  by  plaintiff  was  freely  and  vol- 
untarily given  for  the  purpose  expressed,  and 
estopped  plaintiff  from  prosecuting  the  suit 

On  June  4,  1901,  the  plaintiff,  suggesting 
tbat  the  pleas  filed  by  the  Louisiana  &  Ar- 
kansas Railroad  were  inconsistent  and  could 
not  aU  be  tru^  aud  It  should  not  be  allowed 
to  ui^e  them  all  before  the  court  prayed 
that  it  be  ordered  to  dect  which  one  they 
would  attempt  to  prove,  and  on  which  It 
would  rest  that  defense  and  confine  their  evi- 
dence to  that  one. 

On  the  next  day  the  railroad  company  an- 
■wared  tbe  rule,  and,  alleging  that  It  had  set 
VP  no  plea  of  payment  in  the  case.  It  amend- 
ed Its  answer  by  striking  therefrom  all  alle* 
gatlons  In  regard  to  the  receipt.  It  declared 
it  tested  its  defense  on  the  plea  of  prescrip- 
tion filed  by  way  of  exception  In  tbe  case, 
and  answer  of  general  denial,  and  alternative 
plea  of  contributory  jiegllgence. 

On  December  4.  1901,  a  second  Jury  trial 
was  had,  ending  on  the  THi,  when  the  ]ury 
fetumed  a  verdict  in  fiivor  of  the  plaintiff  for 
the  sum  of  $6,60a  den  f6O(0  against  the  Bod- 
caw Lnmber  Company. 

-The  court  mdered  a  Jodgaeat  agaiost  the 


Bodcaw  Lumber  Company  according  to  the 
verdict  and  rendered  Judgment  in  favor  of 
the  Louisiana  &  Arkansas  Railroad  fleeting 
plaintiff's  demand  against  It 

The  Bodcaw  Lumber  Company  appealed 
from  the  Judgment  against  It  and  tbe  plain- 
tiff appealed  from  the  Judgment  In  favor  of 
the  Louisiana  &  Arkansas  Railroad.  The 
plaintiff.  In  answer  to  the  appeal  of  the  Bod- 
caw Lumber  Company,  prayed  that  the  Judg- 
ment be  increased  against  the  appellant  to 
the  full  amount  claimed. 

The  plaintiff  alleges  In  her  petition  that 
the  Bodcaw  Lumber  Company  was  a  cor- 
poration organized  under  the  laws  of  Arkan- 
sas. The  original  charter  of  the  company  la 
not  In  the  record,  bat  certain  amendments  to 
the  same  do  appear.  One  of  them  Is  evi- 
denced by  proceedings  of  a  meeting  of  stock- 
holders  held  on  the  8th  of  December,  1894. 
In  which  It  Is  declared  that  all  of  the  stock- 
holders were  present  their  names  being  giv- 
en. The  proceedings  show  that  at  that  meet- 
ing it  was  unanimously  resolved  that  article 
8  of  the  charter  of  the  Bodcaw  Lumber  Com- 
pany be  so  amended  ae  to  read  as  follows: 

"Third.  The  purposes  and  objecte  for 
which  this  corporation  Is  formed,  are  to  pur^ 
chase  timber  and  manofaoture  and  sell  lum- 
ber and  In  connection  therewith  to  buy,  sell 
and  own  real  estate  either  In  the  states  of 
Arkansas  or  Louisiana,  to  buy.  sell  and  own 
merchandise  and  carry  oa  the  business  of 
merchants.  In  either  of  said  states.  To  build, 
maintain,  operate  and  lease  railroads  for  the 
transportation  of  timber,  lumber  or  other 
property  of  this  corporation  in  either  of  ssid 
states  and  to  buy,  hold  and  dispose  of  and 
operate  saw.  shingle  and  planing  mllto  and 
any  otter  machinery  or  implements  in  con- 
nection therewith,  and  to  operate  and  run  the 
same  in  either  of  the  said  states  togetha 
with  the  prosecution  of  any  and  aU  matters 
connected  therewith,  or  In  anywise  Incidental 
to  the  effective,  and  proper  conducting  of  the 
manufacture  and  sale  of  lumber  In  either  of 
the  said  states,  including  tlie  establishing  and 
maintaining  an  office  and  agent  in  the  state 
of  Louisiana  In  order  to  comply  with  the  law 
of  the  state  of  Louisiana  in  relation  to  'For- 
eign corporations'  in  engaging  in  bustness  In 
said  state." 

By  the  certificate  of  tbe  president  and  di- 
rectors of  the  Bodcaw  Lumber  Company  at- 
tached to  these  proceedings  they  certlfled 
that  the  object  of  this  amendment  to  the 
charter  enlarging  tbe  powers  of  the  company 
"was  to  authorize  and  empower  It  to  buy, 
own,  and  sell  lumber,  timbw,  merchandise 
and  real  estate  in  tbe  state  of  Louisiana  In 
addition  to  Its  former  powers." 

At  this  meeting  the  stockholders  selected 
Mlnden,  In  the  parish  of  Webster,  as  the 
domicile  of  the  corporation,  and  authorised 
the  directors  to  appoint  an  agent  there  up- 
on whom  tlie  legal  service  might  be  served. 

Tbe  directors  on  the  same  day  appointed 
L.  K.  Watklns.  of  Hbidan,  .as.  such  agent 
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On  the  IStb  of  March,  1898,  a  onporatton 
known  aa  the  "Louisiana  &  Arkansas  Bail- 
road"  was  organized  In  Arkansas.  The  In- 
corporators of  this  corporation  were  stock- 
holders Is  the  Bodcaw  Lumber  Company, 
bat  some  of  the  stockholders  of  the  latter 
company  were  not  Included  among  them. 
The  object  of  tbe  Incraporatlon  was  declar- 
ed to  be  for  the  purpose  of  constructing,  ac- 
quiring by  purchase,  or  otherwise  owning 
and  operating  and  maintaining  a  railroad 
for  public  use  In  the  conveyance  of  per- 
sons and  iHwperty  from  a  point  on  the  St 
Lonis  Sonthwestem  Ballnnd  at  or  near 
£ftamps,  In  Lafayette  county.  Ark.,  ta  a 
sonOierly  direction,  to  a  point  on  the  souUi 
boundary  line  of  the  state  of  Louisiana, 
about  two  miles  east  of  the  southeast  comer 
of  the  county  of  Lafayette,  In  said  state, 
with  tbe  right  to  construct  or  buy,  own  and 
operate,  a  railroad  from  said  last-named 
point  In  a  southerly  direction  tbrough  tbe 
state  of  Louisiana  to  a  point  near  CSotton 
Vall^t  in  Webster  parish  and  state  of 
Loidiriana,  a  distance  ot  about  Ifi  miles  in 
the  state  of  IrfmMana,  to  there  unite  and 
Join  with  a  railroad  constructed  or  to  be 
constructed  from  said  Cotton  Yall^  in  a 
southerly  direction  to  tbe  town  of  Uinden, 
In  said  parish  of  Webster,  in  said  state  of 
LoulBlaDa,  said  route  to  pass  through  the 
counties  ot  Lafayette  and  Columbia  in  the 
state  of  Arkansas,  a  total  distance  of  24 
miles,  ot  thereabouts.  In  the  state  of  Arkan- 
sas, and  with  the  right  also  to  construct, 
buy,  maintain,  and  operate  tei^porary 
branch  lines  of  railroads  from  points  on  said 
main  line  throu^  the  counties  of  Lafayette 
and  Columbia  for  the  purpose  of  transport- 
ing logs  and  tlmbtf  to  mills  located  on  said 
main  line.  The  name  of  said  corporation 
shall  be  "Louisiana  &  Arkansas  BaUroad," 
and  ite  corporate  ezlstmce  shall  be  for  a 
period  of  six  years.  The  said  corporation 
In  canylnc  into  efCect  the  purposes  aforesaid 
iriiall  have  and  ezerdse  all  the  rights,  pow- 
ers, privileges,  and  authority,  and  be  sub- 
ject to  all  the  liabilities,  confmed  and  im- 
posed upon  like  corpora tlona  organised  un- 
der tbe  laws  of  the  state  of  Arkansas. 

It  la  intended,  under  and  by  vlrtae  of  flie 
articles  of  Incotporatlon  In  accordance  with 
sections  6148,  6888,  etc.,  of  chapter  180,  of 
Sandels  &  HOrs  Digest  of  the  Laws  of  tiw 
State  at  AAansas;  to  acquire  by  purchase 
an  mdsting  ralbnad  (untnc«nporated  at  pres- 
ent as  such)  now  In  operation  between 
Stamps,  Ark.,  and  said  point  on  the  south 
boundary  line  of  tbe  state  of  Arkansas  be- 
fore desolbed,  and  extending  into  the  state 
«f  Loulstana  in  the  direction  of  Cotton  Val- 
ley. 

The  capital  stock  of  the  said  oorpraatlcm 
was  dedared  to  be  ^iSOfiOO,  to  be  divided 
into  1^00  shares  ot  $100  each,  the  said 
amount  to  be  used  in  the  purdutse  of  tiie  ex- 
isting railroad  mentioned,  with  tbe  right 
«f  way,  motive  power,  and  other  property 


and  appurtenances  of  every  kind  and  de< 
scrlptlon,  and  which  amount  of  stock  to  the 
amount  of  fl50,000  bad  been  in  good  faith 
subscribed  by  the  persons  whose  names  were 
subscribed  to  the  act  of  Incorporation. 

A  copy  of  tbe  articles  of  Incorporation  of 
tbe  Louisiana  &  Arkansas  Railroad  was 
recorded  in  the  office  of  the  Secretary  of 
State  of  Louisiana  on  tiie  IStb  of  April,  1898, 
and  of  tbe  appointment  of  L.  K.  Watktas  aa 
agent  on  the  10th  of  June,  1888. 

At  a  called  meeting  of  the' board  ot  direct- 
ors of  the  Bodcaw  Lumber  Company,  held 
at  Stamps.  Arte,  on  the  18tb  of  March,  1^ 
It  was  agreed  to  olfer  to  sell  to  the  parties 
organizing  the  railroad  corporation  to  be 
known  as  the  Louisiana  &  Arkansas  Bail- 
road,  or  to  said  corporation  when  formed, 
all  the  property  carried  on  the  books  of  tlie 
Bodcaw  Lumber  Company  In  tbe  account 
known  as  the  Louisiana  &  Arkansas  BaU- 
road, including  rolling  stock,  rlgbta  of  way, 
and  all  property  of  every  nature  and  descrip- 
tion pertaining  to  said  railroad,  with  all 
rlgbta  of  way  for  railroad  owned  by  the 
Bodcaw  Lumber  Company,  for  tbe  sum  ot 
1200,000-1150,000  cash  and  |SO,000  by  note 
of  the  Louisiana  A  Arkansas  Ballroad,  In- 
t»est  payable  on  ot  before  two  years— and 
the  officer^  of  tbe  company  were  authorised 
to  make  and  consummate  tbe  sale. 

The  pn^erty  so  offered  tar  sale  was  aold 
and  transferred  by  the  Bodcaw  Lumber 
Company  to  the  Loulstana  ft  Arkansas  Ball- 
road  Company  on  the  1st  of  April,  1898. 

There  Is  no  evl^nce  of  the  sale  having 
been  registered  either  In  Louisiana  or  in 
Aritansaa  prior  to  the  killing  of  Goodwin. 

Tbe  pn^erty  sold  by  the  Bodcaw  Lum-, 
her  Company  to  the  Louldana  ft  Arkansas 
BailnMid  Company  was  paid  for  and  taken 
charge  of  by  the  officers  and  agenta  of  tbe 
latter  company,  on  tbe  1st  of  April,  1898, 
and  the  engtae  and  car  which  ran  ovor  and 
killed  Goodwta  was  at  that  time  iterated 
by,  and  under  tbe  control  o^  ita  officers 
and  employes.  These  officers  and  onployfis 
bad  hem  made  ainire  of  the  change  ot  owb- 
erahlp  and  of  employ&i  resulting  from  this 
sale. 

This  property,  together  wltli  other  prop- 
erty, was  returned  tot  assessment  In  Web- 
ster parish  ta  the  year  1898  ta  the  name  ot 
tbe  Bodcaw  Lumbw  Company,  by  J.  Q.  Fer- 
guson, a  stockholder  ta  this  tast-named  cor- 
poration. Being  on  the  stand  as  a  wltnesi^ 
be  was  asked,  **Tou  never  rendered  any  as- 
sessment tor  the  Loatatana  ft  Arkansas  BaU- 
road, did  yon?"  to  whldi  he  roplled:  "Z  nev- 
et  made  any  assessment  for  but  one  year. 
That  was  ta  188a  I  do  not  know  why  I  as- 
sessed it  to  the  Bodcaw  Lumber  Company, 
unless  U  was  because  they  did  not  buy— they 
had  not  8(dd-^ey>  owned  It  tmtU  March, 
189a**  In  the  year:  1809-  the  land  was  re- 
turned for  assessment  by  Ferguson  ta  the 
naqie  of  thO  'Bodqsw  ^Lumber  .Company.; 
The  property  ot  tbe  Louisiana  ft^ilirituuaai 
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Railroad  GompeiiT-  waa  retnrned  for  aaseaa- 
metit  to  the  state  of  Louisiana,  and  the  a»- 
aeesment  wai  by  the  state  board  forwarded 
to  the  parish  assessor  of  Webster  parish  for 
entry  on  the  record.  That  officer,  however, 
as  he  says,  for  his  own  conTenlence  and  that 
of  the  sberift,  ex  officio  tax  collector,  entered 
the  whole,  aa  It  had  been  entered  the  year 
before,  in  the  name  of  the  Bod  caw  Lumber 
Company.  Ferguson,  who  was  doing  busi- 
ness for  both  companies,  called  his  attention 
to  t2ilB  mor,  and  asked  for  alteration  and 
separation.  This  the  assessor  refused  to  do, 
as  the  entry  of  assessment  was  on  his  books. 
He,  however,  divided  the  taxes  between  the 
two  corporations,  giving  each  a  sepuate  re- 
ceipt for  the  part  due  by  It 

The  plalntUf'a  claim  that  nnder  the  state 
of  facts  shown  through  the  testlmray  and 
by  the  record  by  the  Bodcaw  Lumber  Oodh 
pany  both  companies  are  liable  to  damages. 

Her  contention  (If  we  understand  It  cor- 
rectly) Is  that  the  Bodcaw  Lumber  Company 
«nd  the  Louisiana  &  Arkansas  Railroad  Com- 
pany are  substantlaUy  one  and  the  same. 
The  two  companies  have  the  same  president, 
and  the  same  officers,  and  the  stockholders 
of  the  Louisiana  ft  Arkansas  Ballroad  Com- 
pany are  all  stockholders  In  the  Bodcaw 
Lumber  Company.  That  It  was  the  same 
corporation,  only  under  another  name. 
That,  If  she  committed  any  error  In  bringing 
the  suit,  It  was  not  the  bringing  the  wrong 
corporation  Into  court,  bnt  In  citing  it  under 
a  wrong  name,  and  that  it  was  a  matter 
susceptible  of  correction  by  an  amended  pe- 
tition and  service  nnder  the  proper  title 
name.  Bnt  that,  even  If  they  were  separate 
and  distinct,  the  Bodcaw  Lumber  Company 
having  been  once  tjbe  owner  of  the  railroad 
property,  and  having  had  the  control  and 
management  of  the  trains  thereon,  it  re- 
mained quoad  the  public  as  the  owner  of  tiie 
same,  and  responsible  legally  for  the  man- 
agement and  act  of  the  employfis,  for  the 
reason  that  no  registry  of  the  transfer  of  the 
property  bad  been  made  in  Louisiana  <paiM 
ticularly  In  Webster  parish)  at  the  time  of 
the  killing  of  Goodwin,  and  under  the  law 
the  transfer  was  null  and  void  as  to  every 
one  other  tiian  the  parties  themselves,  and 
toe  the  additional  reason  that  the  property 
stood  assessed  in  Vbt  name  at  that  time  and 
at  the  time  of  the  Institution  of  the  action. 

Plaintiff  further  urges  that.  If  there  was 
such  B  corporation  as  the  Louisiana  &  Ar- 
kansas Bailroad  Company,  It  had  not  com- 
plied with  the  laws  of  Louisiana  authorizing 
It  to  do  business  In  Louisiana;  that  It  had 
no  domicile  In  the  state,  and  no  known  place 
of  business;  and,  If  It  had  property  in  Lou- 
isiana, It  all  stood  recorded  and  assessed  In 
the  name  of  the  Bodcaw  Lumber  Company. 

The  Bodcaw  Lumber  Company  maintains 
that  It  had  parted  with  its  ownerahlp  of  the 
locomotire  and  car  which  ran  over  and  killed 
Goodwin,  and  that  the  same  was  not  la  tiw 


possession  or  control  of  its  officers  and  em- 
ployes when  the  accident  happened;  that,  od 
the  contrary,  they  were  In  the  possession  of 
and  under  the  control  and  management  of 
the  Louisiana  &  Arkansas  RaUroad  Company 
and  employes,  with  whom  it  had  eonnectloD 
neither  In  fact  nor  In  law. 

It  maintains  that  a  corporation  legally  or- 
ganized Is  held  In  law  to  be  a  person  distinct 
from  the  members  or  stockboldera  who  com- 
pose it,  and  It  follows  that,  even  though  the 
same  Individuals  may  be  tiie  Incorporators 
of  or  own  stock  In  two  separate  corporations, 
and  such  corporations  may  haTe  the  same 
individuals  as  officii,  this  fact  win  not  make 
one  of  such  corporations  liable  for  the  acts 
or  faults  of  the  other.  In  support  of  this 
position  Its  counsel  refer  the  court  to  Cook 
on  Corporations  (4th  Ed.)  |  1,  and  notes 
tham)n,  and  to  St  L.  8.  W.  By.  Co.  Gate 
City  Oo-Op.  Gro.  Co.  (Ark.)  66  8.  W.  706; 
also  that  corporations  chartered  according  to 
the  laws  of  another  state  are  recognised  In 
Louisiana,  and  do  not  have  to  register  and 
publish  charten  as  provided  for  tor  corpora- 
tions organized  In  Louisiana;  that  Act  No. 
149  of  ISOO  carried  bito  effect  article  286  of 
the  Constitution  of  1879,  and  was  the  law  In 
full  force  In  1898  In  reference  to  foreign  cor^ 
poratlons  doing  business  In  Louisiana;  tiiat 
article  264  of  the  Constitution  of  1898  being 
the  same  as  article  236  of  the  Constituti<m 
of  1879,  it  needed  no  new  law  to  carry  the 
same  Into  effect;  that  the  atockholdera  <Jt  the 
Louisiana  &  Arkansas  Railroad  Company  dU| 
not  Include  all  the  stockluflders  of  the  BoA- 
caw  Lumber  Company. 

Article  231S  et  seq.  of  Oie  Clrll  Code  de- 
clares that  every  act  whatever  of  man  that 
causes  damage  to  anothw  obliges  him  by 
whose  fault  it  happened  to  repair  It;  that 
every  person  Is  responsible  for  the  damage 
he  occasions,  not  merely  by  his  act  but  by 
bis  n^llgence,  his  imprudence,  or  his  want 
of  skill;  that  we  are  responsible  not  only  tat 
the  damage  occasioned  by  our  own  act  but 
for  that  which  is  caused  by  the  act  of 
sons  for  whom  we  are  answerable,  or  of  the 
things  which  we  have  In  our  cnsto^;  that 
masters  and  employera  are  responsible  f<^ 
the  damage  occasioned  by  tbelr  servants  and 
oveneen  in  the  exercise  of  the  functions  In 
which  they  are  employed.  The  "faults 
whlcb  the  plaintUf  declares  upon  as  glrlng 
her  a  cause  of  action  Is  not  a  fault  commit- 
ted  by  the  Bodcaw  Lumber  Company  In  not 
causing  the  title  of  the  property  which  It  had 
sold  and  transferred  to  the  Louisiana  &  At- 
kansaa  Railroad  to  be  changed  upon  the  rec- 
ords of  Webster  parish,  or  in  permitting  that 
property  to  continue  to  be  assessed  in  Ita 
own  name,  bnt  tbe  fault  arising  from  the  al- 
leged negligence  of  the  parties  In  possession 
of  and  operating  the  train  which  ran  over 
and  killed  Goodwin,  who  are  declared  t» 
have  been  the  officen  and  employes  of  the 
Bodcaw  Lomba  Company,  or,  as  they  oon- 
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taiA  la  atcnmeDt  the  Bodcaw  Luxaber  Com^ 
paji7i  actlDg  under  the  name  oi  the  louUlana 
A  Arkansas  Ballroad.  Company. 

The  evidence  establishes  the  fact  that  the 
parties  In  possession  ot  and  cperatbig  the 
ktcomotlTe  and  car  which  ran  orer  and  killed 
<3oodwln  were  officers  and  employ^  of  the 
LonlBiana  &  Arkansas  BaUroad  Company, 
If  the  act  coniplalned  of  was  a  fault  which 
gave  rise  to  damages,  that  corporation  was 
the  party  responsible  for  the  same.  If  the 
Bodcaw  Lumber  Company  bad  parted  with 
the  ownership  and  possession  of  the  property, 
and  the  parties  operatlDC  the  train  were  not 
Its  own  officers  and  empIoy&^  It  could  not  be 
beld  liable  In  damages,  onless,  by  reason  of 
aorae  exceptkmal  state  ot  tacts,  it  had  be- 
.ceme  responsible  for  the  acts  at  the  Iion- 
talana  ft  Aikansas  Ballroad  Company. 

The  act  prodiudng  the  injury  must  have 
been  the  fault  of  the  party  against  whom 
damages  are  claimed,  or  that  of  parties,  ftur 
whom  it  is  answorable  for  pn^terty  under 
their  control  and  custody  as  bucIl 

plaintifl  claims  that  the  LonlsiaU'  &  Ar- 
kuiBBfl  Ballroad  Company  Is  nothing  other 
than  the  Bodcaw  Lumber  Company  reorgan- 
ised under  another  name. 

There  have  beoi  instances  where  an  exist- 
log  corporation  has  reorganized  under  anoth- 
er name,  and  where  the  rights  and  claims 
against  the  original  corporation  at  the  time 
of  such  reorganization  have  continued  to  ex- 
ist unimpaired  against  the  cori»ratlon  under 
tlw  new  name  and  Ita  property;  but  we  are 
of  the  opinion  that  such  Is  not  the  condition 
of  filings  existing  In  Ibe  present  inslanc& 
The  Bodcaw  Lumber  Company  was  unqnes- 
tlmably  a  legal  corporation  ot  Arkansas,  and 
la  so  alleged  to  be  tai  plaintiff's  petition.  The 
corporation  bad  property  both  in  Louisiana 
and  tn  Arkansas.  The  corporation  was  sepa- 
rate and  distinct  from  its  stockholders.  The 
fact  that  certain  IndivJdnals  were  stockhold- 
ers  in  that  corporation  was  no  legal  impedt 
ment  to  flieir  organizing  and  bdng  stockr 
holders  of  a  s^nite  and  distinct  corpora- 
tion. The  Bodcaw  Lumber  Company  bad 
tiie  legal  to  sell  to  a  part  of  its  stock- 
boldcm  aa  Indhidnals,  or  to  a  corporation 
wMch  their  stockholders  had  organized,  a 
part  of  Ita  property,  whether  hi  Louisiana  <a 
Ariamsaa, 

Plaintiff  had  no  legal  right  to  onnplain 
ot  that  action,  for  she  had  no  existing  claims 
(>UU  lesa  rigbts)  at  that  time  against  the 
first  corporation!  If  thera  was  any  defect 
ixnder  tbe  laws  of  Arkansas  as  to  the  man- 
ner of  the  organization  of  the  Louisiana  & 
Aricausaa  Railroad  Company,  it  would  by  no 
means  follow  that  the  Bodcaw  Lumber 
Company  would  conttoue  to  own  property 
which  tt  had  sold  to.  that  sni^KMed  corpo- 
ration, and  for  whit^i  it  bad  been  paid. 
The  ownership  would,  at  all  erents,  pass  oat 
«f  the  Bodcaw '  Lumber  Company  to  the 
Siromotera  of  the  Louisiana  it  Arkansas 


Ballroad  Company,  or  to  the  individual  mem- 
bors  of  this  last-named  company.  (In  this 
case  these  xuwmoters  and  ludivldnal  mem- 
bers were  Identical.)  The  Bodcaw  Lumber 
Company  could  neither  In  law  nor  In  oqtisty 
retain  both  the  price  and  the  properly,  and 
It  has  never  claimed  the  right  to  do  sou 
While  the  Bodcaw  Lumber  Company  was  a 
ccffporation,  It  waa  not  a  public  railroad  cor- 
poration; tbat  la  to  sevi  a  cmiporatlos  or- 
ganized with  the  rights  and  obligationa  of 
a  corporation  created  for  and  to  be  operated 
for  the  public  use.  Some  of  Its  stockhold- 
ers evidently  desired  that  it  should  become 
such,  but  some  did  not  The  corporation 
therefWe  sold  a  portion  of  its  property  to 
these  particular  atockholdm  to  enable  them 
to  carry  out  their  wishes. 

The  Bodcaw  Lumbar  Company,  influenced 
by  this  motive,  had  the  right  to  stil  out;  but 
it  had  no  1^1  rights  and  waa  under  no 
legal  obligations,  after  selling,  to  contn^  the 
purchaser  In  the  dli^idtkm  of  the  property. 
There  was  no  condition  attadied  to  the  pur- 
chase that  the  pnqierty  sbould  be  made  use 
of  in  that  way.  The  Intentiona  of  ttie  pur* 
chaser  could  (without  the  posslbiUly  of  ob- 
lections  from  the  vendor)  be  altered  at  any 
time.  Olv.  Code,  art  1814L 

The  vendor,  after  the  sale,  had  no  connec- 
tion with  the  ^perty  sold  nor  with  the  pur- 
chasers and  was  In  no  way  concerned  there- 
with aa  to  what  they  might  horeafter  do. 

But  the  puantlff  says  that  titie  sale  of  this 
property  waa  registered  neither  In  Louisiana 
nor  Arkansas,  and  aa  to  all  but  the  parties 
themselves  the  sale  waa  null;  that,  if  null, 
the  ownership  of  On  property  and  the  poa- 
session  and  control  of  the  same  must  be  bdd 
to  have  continued  In  the  Bodcaw  Lumber 
Company.  The  Issue  involved  in  this  case 
is  not  one  of  "property."  The  plaintifl  nel- 
tber  at  tiie  time  of  the  organization  of  the 
Louisiana  ft  Arkansas  Ballroad  Company 
nor  at  the  date  of  fbe  sale  made  to  It  by 
the  Bodcaw  Lumber  Company  had  any 
claima  og  righto  against  this  last-named  cor- 
poration or  its  property.  It  had  Done 
against  Ito  prcq^erty  at  the  time  of  tUs  oc- 
currence which  gave  rise  to  the  litigatUm, 
nor  when  this  suit  was  instituted,  .nor  has 
ahe  now.  Q^be  action  is  not  a  real,  but  a 
personal,  action  arising  from  an  alleged  per- 
sonal tort.  In  which  the  questlDn  of  owner- 
shlp  and  possession  and  control  arise  only  in- 
cidentally toe  the  purpose  of  ascertaining 
who  was  responsible  legally  tor  the  fault 
and  Ite  consequences,  If  one  waa. committed. 
The  question  of  the  omership  of  the  prc^- 
erty  would  arise  should  plaintiff^  having 
obtained  a  Judgment  against  the  Bodcaw 
Lumber  Company,  seize  thia  pn^erty  as 
that  of ,  its .  Judgment  debtor  in  oppoal* 
tlon  to  the  cUilms  of  the  Louisiana  ft  Arkan- 
sas Inroad  Company,  but  not  In  deter- 
mining by  whose  act  it  was  actually  that 
Goodwin  was  killed. 
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The  ftct  tbat  the  Bate  tnm  the  Bodcaw 
Lumber  Company  to  tbe  Lonlsdana  ft  Ar^ 
kaneas  Ballroad  Company  was  not  registeiv 
ed,  or  tliat  the  property  contlnaed  to  be  as- 
aemed  in  Louisiana  in  tbe  name  of  the  fot^ 
mer  company,  or  that  the  latter  company 
was  not  r^nlarly  organized  In  Arkanaes, 
or  was  not  autborlaed  to  do  boslnesa  in 
Louisiana,  did  not  cause  the  locomotlTe  and 
car  which  killed  Goodwin  to  be  at  tbe  time 
of  the  accident  in  the  possestfon  of  and  un- 
der the  control  and  management  of  the  of- 
ficers and  employes  of  the  Bodcaw  Lumber 
Company.  They  had  no  effect  In  producing 
that  result,  and  did  not  alter  the  actual 
facts  of  the  case. 

The  only  effect  of  the  nonreg^stry  of  the 
sale  in  Louisiana  would  be  to  occasion  plain- 
tiff some  trouble  ai^  difficulty  in  ascertain- 
ing who  the  parties  were  who  were  at  faulty 
and  against  whom  she  should  bring  her 
action  for  damages;  but  this  was  a  difficulty 
following  the  killing,  and  had  nothing  to 
do  with  occasioning  It  The  two  faults  (If 
fault  there  was)  were  separate  and  distinct 
bom  each  other,  and  the  Bodcaw  Lumb^ 
Company  was  not  brought  Into  court  upon 
them  as  a  cause  of  acticm.  The  Bodcaw 
Lumber  Company  owed  no  legal  duly  to  the 
plaintiff  to  register  the  sale,  and  tbe  situa- 
tion and  condition  of  the  parties  towards 
each  other  or  the  luwperty  was  not  such  as 
to  btlng  into  action  the  legal  effects  of  non- 
registry  of  sales. 

We  are  of  the  opinion  that  tne  Judgment 
against  the  Bodcaw  Lumber  Company  here- 
in appealed  from  Is  oroneous,  and  should 
be  reversed  and  set  asid& 

We  now  direct  attention  to  the  Judgment 
In  favor  of  tbe  Louisiana  &  Arkansas  Ball- 
road  Company,  which  the  plaintiff  has  ap- 
pealed from. 

\  An  examination  of  the  pleadings  of  the 
amended  petition  will  sbow  that  the  theory 
of  the  plaintiff  was  that  tbe  T^t^iinrtflw^  & 
Arkansas  Ballroad  Company  was  nothing 
more  than  the  Bodcaw  Lumber  Company 
under  a  new  name.  Then  are  no  allega- 
tions chafing  It  as  a  distinct  and  separate 
corporation  with  negU^nce  and  reckless- 
ness; none  that  the  train  was  In  Its  pos- 
session, and  under  its  control  as  such.  All 
the  allegatlcms  of  the  petition  and  amended 
petition  are  directed  against  the  Bodcaw 
Lumber  Company,  and  the  object  of  the 
amended  petition  was  to  claim  Judgment 
against  tiiat  company  acting  under  the  name 
of  the  Louisiana  A  Arkansas  Ballroad. 

PlalntUTs  pleadings  and  prayers  did  not 
look  to  two  Judgments  against  two  separate 
corporations.  The  claim  advanced  againBt  it 
as  a  separate  corporatton  Is  InconalBtent 
wttii  the  position  taken  by  it  throu^out 
Neither  the  Indivldnal  stockholders  of  the 
Bodcaw  Iiumber  Company  nor  of  the  Louis- 
iana ft  Arkansas  Ballroad  Oompany  are  bo- 


fore  tbe  court  Tlie  view  which  we  take  of 
the  1^1  situation  makes  It  unnecessary  for 
us  to  decide  whether  tiie  plaintiff  had  the 
right  to  bring  the  Louisiana  ft  Arkansas 
Ballroad  Company  Into  an  ah%ndy  existing 
suit  against  another  corporation  by  means 
of  an  amended  petition,  or  whether  the  evi- 
dence taken  In  tbls  case  was  legally  admissi- 
ble under  the  pleadings.  We  are  met  at  the 
threshold  by  that  company's  plea  of  pre- 
scription. 

Conceding  that  tbe  company  was  legally 
brought  Into  court;  the  first  demand  made 
against  it  was  through  the  service  upon  It 
on  the  ■  day  of  — —  of  the  orl^nal  pe- 
tition. 

More  than  a  year  had  elapsed  at  that  time 
since  tbe  death  of  Goodwin. 

The  present  action  la  based  upon  Oiose 
provisions  of  article  231B  which  give  a  right 
at  action  for  damages  to  the  mtoor  children 
and  -fridow  of  a  deceased  person  where 
death  has  be«i  caused  by  tbe  fault  of  an- 
other. By  tbat  artide  the  right  of  action  is 
l^ven  "for  the  space  of  one  year  from  the 
death."  The  action  is  one  ez  delicto. 

By  article  85S6  of  the  Civil  Code  acticms 
resulting  from  offenses  and  quasi  offenses 
are  prescribed  by  one  year. 

By  article  8541  of  the  Code  tbls  prescrip- 
tion runs  against  minors  and  interdicted  per- 
sons, reserving  to  tiiem,  however,  thdr  re- 
course against  tiielr  tutors  or  curators. 

Article  3522  of  the  Code,  which  establish- 
es as  a  rule  that  minora  and  interdicted  per- 
sons cannot  be  prescribed,  modifies  the  gen- 
erality of  the  rule  1^  adding,  "except  in  the 
cases  provided  by  law." 

In  cases  like  tbe  present  tbe  right  of  ac- 
tion Itself  Is  conditioned  upon  Its  being  ex- 
ercised within  a  year  from  the  time  of 
death.  Ashbey  v.  Ashbey,  41  La.  Ann.  142. 
6  South.  546;  Ohlvers  v.  Roger.  50  ta.  Ann. 
67,  28  South.  100;  Huberwald  v.  Orleans  R. 
B.,  50  la.  Ann.  477.  23  South.  474;  Cox  v. 
Von  Ahlefeldt,  105  La.  643.  30  South.  176. 

We  are  of  the  opinion  tbat  the  demand 
against  tbe  Louisiana  &  Arkansas  Railroad 
Company  -ms  barred  by  tbe  prescription  of 
one  year. 

For  the  reasons  assigned  herein.  It  Is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment of  the  district  court  In  favor  of  the 
plaintiff  against  tbe  Bodcaw  Lumber  Com- 
pany, her^  appealed  from,  be,  and  the 
same  Is  h«%by,  annulled,  avoided,  and  re- 
versed, and  it  Is  now  ordered,  adjudged,  and 
decreed  tbat  plaintiff's  demand  against  tbe 
company  be,  and  the  same  Is  hereby,  reject- 
ed, and  her  suit  dismissed,  with  costs  In 
both  courts.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  Judgment  in  favor  of 
the  Louisiana  &  Arkansas  Ballroad  and 
against  the  platotlff  herein  appealed  from 
be,  and  the  same  Is  hereby,  affirmed,  wltb 
costo  In  both  courts. 
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'&>  visa.  36) 

ELLIS  T.  0REA.7ES,  DisL  Attj, 
MILLER  T.  SAMB. 

(Snpreme  Conrt  of  Misirii^pid.   April  18, 
1003.) 

SCHOOLS  —  OOVKRNMBm'  —  CONSTITUTION  AJL 
PROVISIONS-UNIFORMITY  OF  SYSTEM— SPE- 
CIAL STATUTE—SUPERSESSION  BY  GENERAL 
LAW— QUO  WARRANTO  —  OFFICERS  —  TRUS- 
TEES OF  8CB00LS. 

1.  Act  1888,  p.  173,  c  148.  appointing  desig- 
nated persona  aa  trustees  of  public  schools  in  a 
certain  town,  to  bold  office  for  20  rears,  and 
conferring  on  such  tmstees  exclosive  control 
over  the  schools,  and  giving  them  powers  not 
conferred  on  trustees  of  common  schoola  by  the 
general  lav,  Tiolates  Const  1869,  art  &  I  1, 
dedaritiff  it  to  be  the  daty  of  the  Leglamtore 
to  establish  a  ooif orm  astern  of  public  schoolsL 

2.  Code  1892,  S  4008,  proTiding  for  the  elec- 
tk>D  of  school  trustees  for  a  term  of  three  years, 
but  jffOTidinc  tbat  exlBtliig  trostees  of  separate 
■cbool  districts  should  remain  in  office  accord- 
ing to  the  terms  of  their  appointment,  did  not 
supersede  Act  1888,  c.  148,  appointing  desig- 
nated persons  as  trusteer  in  a  certain  town 
and  conferring  unusual  powers  on  tbem. 

3.  A  trustee  of  a  public  school  is  an  officer 
within  the  meaning  of  the  statate  providing  a 
remedy  by  quo  warranto  against  persons  un- 
lawfully holding  office. 

Appeal  from  Circuit  Court.  Copiah  Oounl7i 
Bobt  Powell,  Judge. 

Separate  actions  In  the  natore  of  quo  war- 
ranto upon  information  by  J.  H.  Greaves,  dis- 
trict attorney,  against  I.  N.  EUIs  and  against 
D.  M.  Miller.  From  judgment  remoTlng  de> 
fendants  trom  office,  they  appeal.  Affirmed. 

In  1888  the  Legislature  of  tbe  state  passed 
an  act  '*to  anthorlae  tbe  board  of  mayor  and 
aldermen  of  the  town  of  Hail^nra^  MlsaUh 
Blppf,  to  lasoe  the  bonds  of  the  town  for 
the  purpose  of  purcbaalnff  a  alte  and  erecting 
bolldlngB  thereon  tor  tbe  imbllc  schools  of 
aald  town,  and  for  other  purposea."  See 
Acta  1SS8.  p.  ns,  e.  14a  And  It  Is  agreed 
Oat  tbe  whole  act  la  a  part  of  agreed  facta» 
thoogh  not  set  ont  In  full  ben.  After  pro* 
Tiding  for  tbe  Isananee  of  fl6.000  In  bonds; 
fur  tbe  purpose  as  Indlrated  ia  tbe  act,  by 
tbe  board  of  mayor  and  aldermen  of  tbe  said 
town  of  Hailebnrst,  Ibe  rate  of  Interest  tbe 
time  tbe  bonds  sbould  mn,  etc,  and  giving 
tbe  mayor  and  board  of  aldennen  certain 
powers  therein  named  with  respect  to  tbe 
tben  school  bnUdlng^  tbe  act  proceeds.  In 
section  6;  aa  follows:  "Be  It  further  enacted 
tbat  L.  B.  Harris,"  etc.,  naming  ther^  32 
otbera,  X.  N.  QUs  being  one  of  them— "be 
and  tbey  are  hereby  appointed  a  bfwrd  of 
tmstea  of  tbe  public  schools  of  tiie  town  of 
Haslehurst,  and  shall  bold  tbelr  office  for 
twenty  yeara,  and  until  their  successors  are 
tiected:  provided  no  poraon  diall  h<^d  the 
office  of  trustee  unless  they  reside  within  the 
corporate  Undts  of  said  town,  and  In  case 
of  any  vacancy  caused  by  death,  resignation 
or  removal  frcan  llie  corporate  Umlta  of  tbe 
said  town,  or  from  any  other  cause,  tbe  re- 
maining monben  of  said  board  of  trustees 
ahaU  meet  on  the  flrat  Monday  In  Hay.  1888, 
and  organise  by  electing  a  president  and  aei^ 
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retary  who  shall  hold  their  office  for  one  year, 
and  a  majority  of  aald  board  shall  consti- 
tute a  quorum.  Ssld  board  may  meet  at  any 
time  upon  the  call  of  tbe  iWMl^t  Oniey 
shall,  on  the  flrat  Monday  of  May,  1888,  and 
annually  thereafter,  elect  by  ballot  aeven 
their  number,  who  shall  constitnto  a  board  of 
control  for  the  public  schools  of  said  tewn, 
■and  BhaU  hold  their  office  for  one  year,  and 
until  tbelr  sncceasfHv  are  elected." 

It  Is  agreed  tbat  L  N.  Bills  was  appointed 
a  member  under  tbe  original  act,  and  has 
been  a  member  of  the  board  of  trustees  ever 
since,  and  is  also  one  of  the  board  of  control 
authorized  to  be  selected  under  the  above 
act,  and  that  be  was  regularly  selected,  agree- 
ably to  tlie  proTlalona  of  the  aald  act,  by 
other  truateea.  It  la  also  agreed  tiiat  the. 
number  of  trustees  now  acting  Is  only  26, 
and  has  never  exceeded  tbat  number,  for  tbe 
reason  that,  when  the  trustees  originally  or- 
ganised nnder  aa3A  idiarter,  tbey  found  that 
all  of  the  balance  of  the  members  named  In 
said  charter  were  nonresidents  of  tiie  tewn 
of  HasMinrat,  and  not  eligible  under  tbe 
t«tms  of  tbe  cbarter  to  act  as  trustees.  Tbat 
since  aald  organisation  there  has  never  been 
any  electloD  of  trustees  to  fill  the  vacancies 
occasioned  by  the  Ineligibility  of  those  who 
were  nonresldaite  of  tbe  town,  but  the  orig- 
inal number  of  29  trustees  as  organised  nn- 
der tbe  act  haa  been  up,  except  perhaps. 
In  one  or  two  instances,  In  tbe  case  of  death 
or  removal,  the  vacancy  waa  not  promptly  fill- 
ed through  ovenlgbt  ex  Inadvertence. 

It  is  also  agreed  tbat  only  16  of  the  orlg^ 
Inal  trustees  who  organized  undw  the  orig- 
inal act  are  now  acting  as  sudi,  tbe  balance 
hnvlDg  died,  resigned,  or  moved  away,  and 
their  places  having  been  filled  vn6ee  the  act 
of  1888.  Since  the  Code  of  1802  waa  adopt- 
ed, .five  monbers  of  tbe  acting  board  bave 
been  elected  as  monbers  of  the  board  of  trus- 
tees, and  are  now  acting  as  such  with  said 
board,  and  their  actions  are  govoned  by  tbe 
act  of  1888,  and  not  by  the  Code  chapter  on 
schools. 

It  Is  also  agreed  that  In  1900,  t  N.  Bllla 
was  elected  aa  a  member  et  the  board  of  ald- 
ermen of  the  town  of  Haslehurst;  and  that 
be  qualified  aa  a  member  of  the  same,  and  is 
now  on  the  board  of  aldennen  of  tbe  town 
of  Haalehurst,  and  acting  In  that  capacity 
for  the  said  town,  and  la  also  a  member  of 
the  board  of  trustees  for  the  public  schools 
of  said  town.  It  is  also  agreed  tbat  by  Acts 
1880,  p.  186,  c.  186,  I  S,  the  following  power 
Is  given  tbe  board  of  contrcA  of  the  aald  town 
of  Hsal^urst,  of  which  Bills  Is  a  memtw, 
to  wit:  That  board  ttf  control  of  tlie  aald 
town  of  Haalehnrst  sbsll  annually,  prior  to 
the  time  the  board  of  mayor  and  aldermen 
of  tbe  said  town  makes  the  levy  for  the  cor- 
poratira  taxes  in  each  year,  make  an  esti- 
mate of  tbe  amount  of  money  neceasary  to 
carry  on  the  public -schools  of  the  town  of 
Haalehurst  for  the  ■"if^'ig  year,  and  It  shall 
be  tiie  duty  of  the  said  boud 
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Bldmoen  to  levy  a  tax  uptoi  the  persons  and 
property  of  tlie  niA  town,  tubject  to  otliar 
taxatbm,  snffident  to  raise  tbe  amount  so 
Eeported  to  them  t>y  the  said  board  of  con- 
trol, to  be  collected  the  same  as  othor  taxes 
are  now  collected;  said  anm  so  raised  to  be 
used  bj  said  board  of  control  to  carry  on  tiie 
public  schools  of  said  town,  Bbotdd  the 
board  of  control,  from  any  cause, .  fall  or 
neglect  in  any  year  to  make  and  report  said 
estimate  of  the  amount  of  money  necessary 
to  carry  on  the  pubUc  scho(ds,  then  tbA  board 
of  mayor  and  aldenoen  shall  make  sncb  levy 
as  win,  In  their  Judgment,  be  necessary  to 
carry  on  said  schools  for  the  ensuing  year. 
AH  of  the  foregidng  facts  are  agreed  to,  sub- 
ject to  objectkms  fw  Irrelerancy,  Incompe- 
tency, and  Insnffldent^. 

J.  S.  Sexton,  for  appellants.  B.  N.  BUller. 
for  appellee. 

WHITFIBLD,  0.  J.  The  learned  dicolt 
Judge  who  tried  this  ease,  said  In  the  course 
of  his  oplnton; 

"The  act  under  consideration  devolvee  large 
powers  upon  its  creatures,  the  trustees,  for 
a  long  pwiod  of  time,  so  long  that  with  tin 
average  man  the  appointment  would  be  for 
Ufe,  whldi  Is  Inhibited  by  the  Oonstltutlon— 
powOTB  which  vitally  affect  the  domestic  af- 
fairs of  the  pe<q>Ie  of  the  town  of  Haslehnrst; 
powers  which  hare  hlthoto  belonged  exclu- 
sively to  llie  local  municipal  government 
It  gtres  to  the  trostees  tlw  exclusive  control 
of  the  public  schools  of  tbe  town;  to  farm 
than  out,  and  teat  the  bulldtogs  according  to 
their  Judgment,  tm  a  polod  of  ten  years;  to 
appoint  teachers,  who,  nndear  the  law,  stand 
In  loco  parentis  to  the  educahle  diUdren  of 
the  town;  to  assess  an  annual  tax  upon  all 
the  ^operty  of  the  town,  leaving  to  tbe  peo- 
ple no  right  to  protest  at  the  ballot  hox  or 
elsewhoe,  and  only  the  poor  privilege  of 
footing  tht  Mlla.  With  so  la^  and  ImpoT' 
tant  a  part  ot  local  govenkaeot  destroyed, 
the  question  might  mil  be  asked,  could  not 
the  Legislature  abolish  an  municipal  offices; 
and  administer  the  municipal  govemmoit 
agents  of  its  own  appolntinent?  In  otter 
words,  is  flioe  such  a  thing  as  local  setf-gov- 
wnment  which  is  inherent  in  the  peoi^  and 
which  exists  Independent  of  constitutional 
guarantieB?" 

It  is  troe^  as  to  one  of  his  statements,  that 
the  execntlTe  board  of  control  of  tbe  Hazle- 
hnrst  Hltfi  School  did  not  actually  levy  the 
tax;  bnt  It  Is  made  the  "duty"  of  the  board 
of  mayor  and  aldermen  to  levy  the  tax  to 
meet  tti^  estimate;  so  that  practically  it 
comes  to  about  tiw-  satoe  thing.  The  eaumoy 
atton  1^  the  dvcnlt  Judge  of  the  extraordi- 
nary powers  conferred  by  this  act  is  strictly 
correct  In  all  otter  parttoolarSb 

On  tte  agreed  sttte  of  fttcts,  which  the  re- 
porter will-  set  out  In  fttll,  it  Is  enough  tai 
our  purpoBe<to  say  that  said  section  6  of  said 
act  of  - 1888  Skot  only  provides  for  inductimi 
Into  oflM.'*off>the  tf^steesi'but  cotifers- i^wn 


them  most  peculiar  and  extraordinary  pow- 
ers—powers wholly  different  from  the  powers 
conferred  upon  trustees  of  common  schools 
by  the  gmeral  law  in  force  at  that  time  or 
new.  The  purpose  of  the  Oonstttutton  ot 
1869,  art  8,  I  1,  dedartog  that  it  should  be 
tte  duty  of  tte  Legislature  to  establish  a  uni- 
form system  of  public  schools^  was  to  make 
tlie  system  uniform  In  all  that  r^ted  to  the 
executive  administration  of  tte  common 
schools  of  the  state.  The  purpose  was  to  se- 
cure a  uniform  administration  of  the  com- 
mon Bdiools.  It  was  meant  that  tte  **sy»* 
tern*"  should  be  administered  unltormly,  on  a 
uniform  plan,  the  same  throughout  the  state. 
It  Is  Impossible  to  conctilTe  bow  ttere  can  be 
any  such  uniform  system  whwe  tte  trustees 
of  some  ot  the  common  schools  are  chosen  la 
the  mode  provided  ftv  In  the  guteral  law, 
and  vested  only  vrttt  certain  powos  ttercdn 
prescribed,  carefully  limited  and  defined,  and 
the  trustees  of  ottors  confessedly  public 
schools,  parte  of  tte  eommon-sdiool  **sjst«n'* 
—are  not  only  chosra  In  a  wholly  dUCerait 
way  from  that  In  which  other  trustees  are 
choam,  but  also  given  the  power  to  povata- 
ate  ttemselvea  indefinitely;  practically  the 
power  of  taxation  also,  and  other  powers  not 
conferred  upon  trustees'  selected  under  the 
general  law.  The  object  of  tte  Oonstitutton 
waa  perfectly  plain,  and  no  amount  ot  state- 
ment can  eltiier  make  It  plainer  or  obscure 
that  plainly  declared  purpose. 

The  case  of  Wynn  v.  Btat^  67  Miss.  817,  7 
South.  864,  holds  only  tiiat  the  ^ovislon  of 
the  Constitution  of  1890  mider  consideration 
was  not  Infringed  by  a  statute  wlilch  related 
alone  to  the  mettod  by  which  county  superln- 
tendente  of  education  were  to  be  Inducted 
Into  offlcfc  It  was  then  said:  **EtXB  sdnrce 
from  which  he  derives  his  right  to  his  office 
has  no  connection  with  or  relation  to  his  du- 
ties In  office.  They  an  inreacrlbed  by  law, 
and  the  unif am  system  of  free  public  sdiools 
la  In  no  wear  depaident  on,  or  affected  by, 
how  tiie  oonaty  sopertotendent  gete  Into  €€■ 
flee.** 

Nor  does  the  case  of  Ohrlsman  t.  Olty  of 
Brookhaven.  70  Miss.  477.  12  Bontt.  4B8,  In 
any  way  conflict  wltt  our  view.'  The  only 
thing  held  by  that  case  is  slmjAy  ''that  'while 
tiw  LeglSlatnre  may  not-authoitEe  a  divrarion 
of  the  cAmmon-Bcfaool  fund,  it  may  empow^ 
local  autiiorities  to  provide  sdioris  outside 
tte  establlahed  ^rstem,  and  to  -pay  tterefw 
^  taxation." 

We  are  dealing  here,  not  wltt  a  school 
separate  and  Ind^iendent  of  the  oommon- 
Bidiool  system,  but  wltt  Just  that  very  ttlng. 
to  wit,  a  Ugh  school  which  is  a  part  and 
recognized  as  a  part  and  admitted  hy  the 
argument  of  oonnbel  fw  appellant  to  be  a 
part  of  tte-  oKemon-school  system  of  ttls 
Stet&  The  ijuestion  here  Is  not- 'What  tttt 
LegfsIAtore  might  do  as  to  eetSbUshlng  pri- 
vate schools  ontelde  of  the  q^stem  of  cwnmon 
schools,  but  whether,  in  deaHng  wltt  a  school 
confessedly  a  part  «t^4be  tree  AmmOHVlkQfrl 
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^Btem  of  tUB  vtAtt,  it  can  be  permitted  to 
clotlie  trustees  of  one  conunon  Bduxd  vltb 
extraordinary  powers  denied  to  tnuteei  of 
the  common-school  system  by  tbe  generml 
taw.  It  would  be  worse  than  Idle  to  attempt 
to  define  the  latter  as  not  Infringing  that 
uniformity  of  system  wblch  artlde  8,  f  1«  of 
tbe  Constitution  of  1869  ImperatlTdy  com- 
manded the  Legislature  of  the  state  "to  es- 
tablish." What  la  said  by  the  learned  conn- 
sd  tm  appellant  about  the  flrat  Legislature 
whldi  met  after  tbe  ad(9tl(m  of  the  GmsU- 
tntion  of  1869,  apjnoTlng,  in  tbe  acts  of  1870 
Inecffporatlng  Wbltworth  Gt^laga^  Meridian 
Female  College,  and  Winona  Female  OoUege, 
of  the  seleetlon  of  trustees  In  tbe  manner 
provided  Cor  by  tUs  act  of  1888,  Is  quite  be- 
side the  mark,  Tboae  institutions  were  col- 
leges, not  parte  of  the  common-scbo(d  sys- 
tem of  the  state,  and  of  course  ml^t  hsTS 
been  dealt  with  by  tlw  Legislature  -wittiont 
regard  to  the  inhttdtlffin  in  said  article  8, 1  1. 
of  the  Oonstltotton  of  188B. 

We  concur  entirely  with  the  court  below 
in  Its  holding  that  section  4008  of  the  Code 
of  1803  did  not  displace  the  act  of  1888.  and 
In  holding  that  the  trustee  of  a  public  sdiool 
Is  an  officer  within  the  meaning  of  the  stst- 
uto  providing  the  ranedy  by  quo  warrantOb 
We  say-  nottOng  as  to  the  ground  on  which 
the  learned  circuit  Judge  rests  his  oi>inlon  In 
tbe  case,  to  wit,  that  the  act  of  1888  violated 
fbB  fundamental  right  of  the  people  to  local 
home  rule.  He  has  reached  the  right  con- 
elasiai,  but  we  preter  to  rest  our  reason  tat 
that  ceneluslon  upon  tlie  ground  that  tbe  pro- 
vislona  of  the  act  of  1888  undw  review  plain* 
ly  Titrates  article  8,  |  1,  of  the  Oonatttntlon 
Hi  1860  in  req;>ect  to  0ie  estabBshment  of  a 
tmiform  system  of  public  sdioids,  and  are 
flierefore  unconatltutlonal  and  void. 

The  Judgment  In  both  cases  Is  affirmed. 


(IS  Mlw.  «S) 

JOHNSON  V.  JONDS. 

(Sapreme  Court  of  UisriaslppL    April  18^ 

1008.) 

BDSBaHD  AS  WXTrs  AOBNT-UABIXiITT  OT 
WWB. 

1.  Where  a  wife  le  known  to  be  tbe  principal, 
and  credit  for  goods  bought  through  aer  fine- 
band,  as  agent,  Is  extenoied  to  tier,  she  may. 
by  her  condnct  and  course  of  dealing,  «rtend 
ha  Kablllty  b^ond  the  scope  of  Code  18:^  f 
2208,  rendering  her  liable  for  suimliea  sold  to 
her  hnsband.  In  charge  of  her  plantatloD  as 
acent 

Appeal  from  Olrcnlt  Court,  Fenola  Connty; 
P,  H.  Lowrey,  Judge. 

Action  by  3.  H.  Jones  against  Emma  O. 
Johnson.  Judgment  tor  plalntUE,  and  de- 
fendant an>eala  AfOrmed. 
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A.  W.  Sliands,  for  appelant  L.  F.  Baln- 
water,  for  ^pellee. 

PBIOB,  J.  Jones  was  a  merchant  doing  a 
gsn«al  mercantile  business  in  the  town  ttf 
Oonrtny.  Mrs.  Emma  O.  Jtdmson  was  the 
wife  of  H.  H.  Johnson,  who  managed  and 
cultivated  his  wife's  plantation  during  the 
year  1890,  when  the  account  sued  on  was 
made  by  H.  M.  Johnson  with  Jones  for 
plantetloa  and  family  auppUea  There  was 
no  contract  between  Johnson  and  wife  In 
evidence  as  to  the  farming  opefations.  The 
husband,  with  tlie  wife's  means,  had  car* 
rled  on  her  fanning  operations  for  a  period 
of  several  years;  and  Jones  bad  for  several 
years  sold  family  and  plantation  supplies, 
and  charged  them  on  his  books  to  H.  M. 
Johnson.  H.  M.  JobnsoQ  was  insolvent,  and 
Jonea  had  no  notice  lhat  tbe  Imsband  was 
tarmlng  on  Us  own  account  For  the  years  of 
1888  and  1880  the  husband  had  gathered  the 
crops  tram  the  plantation,  and  applied  fbtm 
to  the  account,  without  ol^ectton  on  the  part 
of  his  wife,  who  lived  to  the  town  of  Oonrt- 
ny, and  was  often  to  and  about  tlie  store, 
and  purchased  a  portion  of  tbe  goods,  and  had 
knowledge  of  tbe  transactions.  Statomanto  of 
tiie  account  were  rendered  from  time  to  Um^ 
to  which  tlM  goods  were  charged  to  both  hus- 
band and  wife.  TbB  tmdlsputed  testbnony 
was  that  the  credit  was  extended  to  Urs. 
Johnson,  and  that  Jones  looked  to  her  for 
payment  Johnson  had  wage  hands  making 
the  crop,  and  they  were  fed  from  his  table. 
Tbe  defendant  lntrod«ed  no  testimony. 
From  a  Judgment  of  9108.70,  Urs.  Jobnsmi 
appeata  to  this  court 

Conosel  for  app^nt  reliea  upon  Porter  et 
aL  T.  Staten.  64  Miss.  421.  1  Booth.  487.  In 
that  case  the  wife  was  held  llaUe  sa  an  nn- 
disdosed  prhiclpal,  and  lier  liability  limited 
to  the  ddtite  contracted  for  the  purpose  of 
carryhig  on  tbe  business  to  which  ha>  means 
(the  plantation}  was  used.  But  to  tiiis  case 
the  wife  does  not  occupy  the  position  of  un- 
disclosed principal,  but  was  known  to  be  the 
owner  of-  the  farm,  and  the  credit  was  ex- 
tended to  her;  the  husband  being  insolvent 
TTnder  section  2203,  Code  1892,  the  wife  is  li- 
able for  supplies  sold  to  tbe  husband  when 
be  takes  charge  of  her  plantation  as  her 
agent  and  makes  crops  upon  It  and  buys  sup- 
plies without  any  contract  with  her  as  pro- 
vided to  the  section,  changing  the  agency 
thus  created.  Within  the  scope  of  such 
agency  are  embraced  family  supplies.  OroBs 
V.  PIgg,  78  MlBS.  286,  19  South.  235.  As  the 
wife  Is  under  no  disability  to  contract,  she 
may,  by  her  condnct  or  course  of  dealing, 
and  through  tbe  agency  of  her  husband,  ex- 
tend her  liability  beyond  tbe  scope  of  section 
2293  of  the  Code  of  1892.  Boss  v.  Baldwin 
et  at,  65  Miss.  670,  6  South.  111. 

The  case  Is  affirmed. 
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TBOWBRIDGE,  Major,  r.  SCHMIDT. 
(Supreme  Court  of  MisBiMippI.    April  13, 
1903.) 

MUNICIPAL  CORPORATIONS-BARRED  CUIUS 
-PAYMENT— ULTRA  VIRES— LIMITA- 
TIONS—DUTY  TO  PLEAD. 

1*  A  claim  against  a  municipal  corporation, 
barred  limitationa,  is  not  a  debt,  and  pay- 
ment of  It  amounts  to  the  giving  away  of  pub* 
lie  money,  and  is  ultra  vires. 

2.  It  is  the  plain  duty  of  a  municipal  board 
to  plead  the  statute  of  limitatioiu  when  it  can 
under  the  facta. 

Appeal  from  Circuit  Oourt,  Warrm  Coun- 
ty; Geo,  Anderson,  Judge. 

Petition  for  mandamus  by  Frank  A. 
Schmidt  against  W.  L.  Trowbridge,  mayor, 
etc.,  of  city  of  Vlcksbnrg.  Demurrer  to  eight 
pleaa  filed  by  defendant  sustained,  and  he 
appeals.  Reversed. 

Dabney  &  McCabe,  for  appellant  Henry 
&  Scudder  &  Mulligan,  for  appellee. 

CALHOON,  J.  Schmidt's  petlttoD  for  man- 
damus sets  forth  that  VIcksburg,  In  grading 
her  streets,  bad  damaged  his  real  estate; 
that  be  applied  to  ber  municipal  board  for 
compensation,  which  was  allowed,  and  $500 
ordered  to  be  paid  him,  and  the  clerk  Issued 
the  warrant,  but  that,  by  her  charter,  the 
treasurer  bad  to  approve  and  sign  it,  and  give 
check  for  It  on  the  city's  bank  of  deposit,  be- 
fore the  money  could  be  had;  and  that  the 
mayor,  who  was  also  treasurer,  refused  to  do 
tbls;  and  the  prayer  Is  that  he  be  compelled 
to  do  it,  by  peremptory  writ  of  mandamus. 
The  treasurer  filed  eight  pleas  to  this  peti- 
tion, all  of  which  were  demurred  to,  and  the 
demurrers  sustained.  We  do  not  disturb  this 
ruling  as  to  the  Ist,  2d,  4tb,  Gth,  Gtb,  and 
7th  picas,  but  concern  ourselves  with  the 
and  Sth. 

The  third  plea  avers.  In  proper  terms,  that, 
when  Schmidt  filed  bis  claim  for  allowance 
with  the  board,  It  was  barred  by  limitation. 
The  eighth  plea  sets  up  that  the  claim  of 
Schmidt  was  for  unliquidated  damages  for 
tort;  that  more  than  six  years  after  the  tort, 
he  brought  suit  on  it  In  tbe  circuit  court,  to 
which  suit  the  city,  as  was  its  duty,  plead- 
ed tbe  bar;  that  this  suit  Is  still  undisposed 
of;  and  that  pending  It  tbe  claim  was  pre- 
sented to  and  allowed  by  tbe  board. 

We  have  a  statute  (Code  1892,  S  27S5)  as 
follows:  "2755  (20SS).  Completion  of  Lbnita- 
tlon  Extinguishes  Bight  The  completion  of 
the  period  of  limitation  herein  prescribed  to 
bar  any  action,  shall  defeat  and  extinguish 
the  right  as  well  as  the  remedy;  but  the 
former  legal  obligation  shall  be  a  sufficient 
consideration  to  uphold  a  new  promise  based 
thereon."  We  find  the  following  In  Dillon  on 
Municipal  Corporations,  vol.  1  (4th  Ed.)  S 
504  (112):  "Defenses.  A  municipal  corpora- 
tion is  not  estopped,  after  a  warrant  upon  its 
treasury  has  been  issued,  to  set  up  tbe  de- 
fease of  ultra  vire$  or  fraud  or  want  or  faiU 
ure<^  eonnderation.  And  it  may  maintain  a 


bUl  in  equity  to  cancel  warrants  illegally  is- 
sued. Taxpayers  may  enjoin  the  Issue  of 
illegal  warrants  or  scrip."  Tbe  Italics  axe 
those  of  tbe  text  It  Is  Indisputable  that  ft 
municipal  board  cannot  lawfully  give  away 
public  money.  It  Is  certain,  also,  that  a  for- 
mer liability  extbigulsbed  by  the  bar  of  tbe 
statute  of  limitations  Is  no  debt  It  follows 
that  paying  it  is  giving  away  public  money, 
and  this  la  ultra  vires,  and  the  treasurer  may 
refuse  to  pay  It  Files  t.  McWlUlams,  40 
Miss.  57»:  Kleb3  T.  Board.  51  Miss.  878. 

No  question  of  compromise  payment  ap- 
pears in  these  pleadings.  It  will  be  time 
enough  to  settle  that  when  It  comes.  It  does 
appear,  however,  that  a  ease  Is  pending  In 
the  circuit  court,  and  was  when  the  aUow- 
ance  was  made  by  the  board,  involving  the 
very  question  of  the  bar  of  the  statute  of 
limitations  here  set  up.  Board  v.  Arright 
51  Miss.  667.  There  is  no  similarity  between 
the  case  before  us  and  the  case  of  a  claim 
within  the  power  of  the  board  to  pay,  and 
duty  audited  and  allowed.  It  is  the  plain 
duty  of  a  county  or  municipal  board  to  plead 
the  statute  of  limitationa  when  it  can,  under 
the  facts.  Bucta  boards  are  the  people's  trus- 
tees. 

We  think  there  was  error  In  sustaining  the 
demurrers  to  the  third  and  elgtatii  pleas.  Bih 
versed  and  remanded. 


m  Hiss.  424) 

GBOBOIA  STATE  BDILDINO  A  LOAN 
ASS'N  T.  GRANT  et  nz. 

(Supreme  Court  of  Mississippi  April  18, 1008.) 

BVILDmO  AND  LOAN  ASSOCIATIONS-LOANfr- 
PROVISIONS  A3  TO  PAYMENTS-- 
DSURY— BY-LAWS. 

1.  Stipulation  in  a  bond  given  on  the  borrow- 
ing of  money  from  a  building  association,  on 
the  security  of  stock  therein  and  a  mortgage 
that  "on  the  maturity  of  the  stock  so  advanced 
upon,  total  pavments  of  Installments,  Interest 
and  premium  snail  not  exceed  tbe  amount  of  the 
advance,  with  interest  thereon  at  the  hi^iest 
contractual  rate  per  annam  allowed  by  the  stat- 
ute of  the  state,''  entitles  the  borrower  to  the 
benefit  thereof  only  on  maturity  of  the  stock. 

2.  Provision  in  the  by-law  of  a  building  as- 
sociation that  where  its  loan  contracts  are  gov- 
erned by  taws  that  limit  the  aggregate  amount 
of  prenunm  and  interest  that  can  be  taken  on 
them,  only  so  much  of  the  [wemium  collected 
shall  be  taken  as  profits  by  It  as  will,  with  the 
interest  collected,  equal  and  conform  to  the 
highest  contractual  rate  of  interest  in  such  state, 
the  balance  of  tbe  premium  being  used  "at  set- 
tlement" in  ndnction  of  the  deM,  means  that 
the  botrowOT  Is  entitled  to  the  benefit  thereof 
only  on  final  settlement  after  maturity  of  the 
stock. 

3.  In  a  suit  to  have  a  contract  by  which  a 
stockholder  borrowed  money  of  a  building  as- 
sociation, declared  usurious,  he  is  not  entitled  to 
credit  on  the  principal  for  the  amount  paid  by 
him  in  his  diaracter  of  stockholder  on  the  ex- 
pense account  and  charges  for  fines  and  with- 
drawal fees. 

4.  A  by-law  of  a  building  association,  passed 
after  a  stockholder  obtains  a  loan  of  it,  cannot 
deprive  him  of  his  rights  against  it  on  account 
of  usury  in  the  contract  of  loan,  notwithstand- 
ing a  provision  that  he  would  be  bound  by  all 
by-laws  in  force  at  tha  time  of  Ua-contract  m 
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thareafter  adopted,  a  contract  waiving  the  usury 
laws  being  against  public  policy. 

Appeal  from  Gbancery  Court,  Hinds  Coun- 
ty; IL  C.  Conn,  CSiancellor. 

Suit  by  £.  M.  Grant  and  wife  against  tbe 
Georgia  State  Ballding  &  Loan  Association. 
From  tbe  decree  defendant  appeals,  and  com* 
plainants  proeecnte  a  cross-appeaL  Afflzmed. 

Dr.  B.  M.  Grant  and  bis  wife,  in  March. 
1896,  took  10  Btaarefl  of  stock  in  tbe  Gem^ia 
State  Building  &  Loan  Association.  In  April, 
18B6,  they  borrowed  $400  of  said  assodatlon. 
and  to  secure  this  loan  they  assigned  to  the 
association  tiie  10  shares  of  stock,  and  gave  a 
deed  of  trust  on  lands  in  Hinds  county.  Miss., 
where  they  lived.  The  stock  contract  is  evi- 
denced by  a  certlflcate.  which  Is  distinct  from 
the  loan  cratract.  In  December,  1896»  Mrs. 
Terry  and  her  husband,  who  owned  10  shares 
of  stock  in  the  said  association,  borrowed  of 
It  9600,  and  to  secure  this  loan  they  assigned 
their  stock  to  the  association,  and  gave  a 
deed  of  trust  on  lands  in  Hinds  county,  Miss. 
After  tbe  making  of  these  contracts,  Mr. 
and  Mrs.  Teny  sold  their  property  on  which 
flite  deed  of  trust  had  been  given  and  their 
stock  to  Mrs.  Grant,  upon  the  consideration 
ot  a  certain  amount  of  cash  paid  and  tiie  as* 
sumption  by  Mrs.  Grant  of  the  debt  of  tbe 
association.  The  contracts  in  both  cases  pro- 
vided for  the  payment  itf  6  per  cent  Interest 
and  0  per  cent  fixed  prmnlum  on  amount  ad- 
vanced. According  to  the  contracts,  these 
loans  were  payable  In  Savannah,  Ga.,  but 
according  to  the  by-lavs  of  the  asaodatlon  all 
payments  may  be  mads  to  local  agents  at  the 
option  of  the  borrower.  There  Is  also  a  pro- 
vision in  the  by-laws  that  tbe  local  agent  is 
to  be  the  agent  of  the  borrower,  and  not  of 
the  aasodatlon.  All  payments  of  tiiese  loans 
wKe  In  fact  made  to  the  local  agents  of  the 
asBodatlan  at  Jackson,  Miss.  The  contracts 
for  the  loans  were  made  at  Jackstm,  and  tiie 
mortgages  were  on  lands  In  Hinds  county. 
There  is  a  at^^tion  in  tbe  Terry  contract 
which  is  set  out  In  the  <^ilalcm  of  tbe  court, 
by  whleb  tbe  assoctatlon  agreed  that  irheh 
tbe  loami  were  paid  up  with  6  p»  cent  in- 
terest and  tbe  pranlum,  tbe  Interest  should 
not  exceed  the  highest  rate  of  invest  al- 
lowed by  tbe  law  of  the  state  where  the  con- 
tract was  made  or  the  sum  advanced.  After 
Qiia  contract  was  made,  tbe  assodatlMiadc^t- 
cd  an  amendment  to  Its  by-lavra  providing 
thalv  wboe  tbe  cratract  of  h»na  ef  the 
association  are  governed  by  the  laws  of  tbe 
state  that  limits  tbe  Interest  that  may  be 
chaqced  as  hkterest  and  premium,  <mly  so 
much  of  premium  will  be  taken  as  profits  as 
will,  with  interest  collected,  ctmfwm  to  the 
highest  rate  of  Interest  allowed  In  such  states 
on  the  sum  advanced.  El  M.  Grant  and  bis 
wUe  filed  tbe  bill  in  this  case  in  the  chan- 
oei7  court  of  Hinds  county,  Miss.,  seeking  to 
cancel  the  btrnds  and  notes  In  tha  two  loanSr 
and  to  satisfy  the  lims  of  the  trust  deeds 
given  to  secure  the  loons,  npcm  the  grounds 
that  bHcttb.  contracts  were  . vsurlous« .  illegal. 


and  void;  tbe  charge  in  the  bill  being  that 
the  payments  made  in  the  way  of  dues  on 
stock,  Intaest  and  premium  on  the  princi- 
pal of  the  debts  ovwpaid  them,  and  left  a 
balance  due  complalnante.  Answers  were 
filed  denying  the  charge  ot  usury,  and  Insist- 
ing that  the  contracts  are  solvable  in  the 
Btete  of  Georgia,  and  denying  that  they  are 
usurious  even  under  the  laws  of  MlsslsalppL 
On  the  final  hearing  the  cbancellw  held  that 
the  contracte  were  to  be  governed  by  tbe  laws 
of  the  stete  of  Mis^sslppi;  that  they  were 
usurious;  that  all  partial  payments  made  by 
way  of  interest  and  premium  should  be  cred- 
ited on  tbe  inrlnclpal  of  said  d^ts;  that  the 
amount  paid  on  tbe  eqjiense  account  and 
(barges  for  fines  and  withdrawal  fees  should 
not  be  credited  on  the  principal  of  the  debts; 
and  referred  the  case  to  a  commlssloncT  to 
state  the  account  on  this  basis.  The  com- 
mlsslonw  made  his  report  to  which  both 
complalnante  and  defmdant  excepted.  The 
court  overruled  the  exceptions,  and  rendered 
a  decree  fixing  the  amounte  due  In  each  caae, 
and  ordered  tbe  lands  sold  to  pay  It  From 
this  decree  defendant  appealed,  and  com- 
plainants prosecuted  a  cross-appeaL 

Williamson,  Wills  A  Groom,  for  appellant 
Frank  Johnston  and  Stirling  ft  Harris,  for 
appellees. 

WHITFIELD,  a  J.  The  only  proposition 
seriously  pressed  upon  na  by  appellant  is 
that  tbe  provision  In  the  bond  in  the  Twry 
caae  and  the  ifforlsion  In  tbe  by-law  In  tbe 
Grant  case,  property  construed,  each  means 
that  whenever  a  stocfchtrider,  hi  the  exercise 
ot  bis  legal  right  under  the  contract  to  with- 
draw, attempto  to  Wtthdnw,  he  is  entitled 
than,  however  long  prior  to  the  maturity  of 
the  stock  on  final  settlement,  to  have  the  ac- 
count so  taken  as  that  he  shall  only  pay,  by 
way  of  interest,  the  highest  legal  rate  al- 
lowed by  the  law  of  the  -stato  where  it  la 
Bought  to  be'  enforced.  The  section  In  tin 
bond  Is  as  follows:  "It  Is  farther  stipulated 
and  agreed  that  npon  the  maturity  .<tf  the 
stock  so  advanced  ivon,  total  paymente  ot 
InateUments,  intwest  and  inremlum,  shall  not 
aceed  the  amount  of  the  advance,  with-  in- 
terest thereon  at  tbe  highest  contractual  rate 
per  annum  allowed  by  the  statute  of  the 
Btete  aforesaid."  It  Is  too  plain  for  argu- 
ment that  tblB  meauB  that  the  stockholders 
shall  have  the  benefit  of  such  prorislon  only 
jspaa  the  maturity  of  tbe  stock  advanced  np- 
on. Tbere  Is  no  room  tot  construction;  the 
meaning  is  plain. 

The  by-law  referred  to  Is  as  follows— being 
section  12  of  article  6  of  the  by-lavra,  incor- 
porated May  24,  18B1:  "The  Board  of  Di- 
rectors, in  their  dlscretltm,  shall  have  power 
and  authority  to  make  such  contracte  with 
stockholders,  both  with  regard  to  stock  sub- 
scriptions and  withdrawal  privileges  and  ad- 
vances and  loans,  as  shall  seem  to  them  to 
the  best  interest  of  the  Association,  provided 
that  whererer  tbe  loan  cootracta  pf  thts  Afr|/> 
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soclatloD  are  governed  by  laws  that  limit  the 
aggregate  amount  of  premium  and  Interest 
that  can  be  taken  on  them,  only  so  much  of 
the  premium  collected  shall  be  taken  as  prof- 
Its  by  the  Association,  as  frill,  with  the  In- 
terest collected,  equal  and  conform  to  the 
highest  contractual  rate  of  Interest  In  such 
State,  the  balance  of  the  premium  being 
used,  at  aettleTnent,  in  reduction  of  the  debt." 
The  words  **at  settlement,"  in  this  by-law, 
mean  the  same  thing  as  the  words  "upon  the 
maturity  of  the  stock  advanced  upon"  In  the 
bond  given  by  Terry.  We  think  there  is  no 
room  for  construction  as  to  them,  and  that 
they  plainly  mean  that  the  only  case  In  which 
tiie  stockholders  would  be  entitled  to  the 
benefit  of  the  stipulation  in  the  bond  in  the 
coie  case,  or  the  provision  by  tiie  by-law  In 
tbe  oth^,  would  be  upon  final  settlement, 
when  the  stock  had  been  carried  to  matnrity. 
This  would  be  in  accordance  with  the  usual 
bnildhig  and  loan  scheme,  which  does  not 
contemplate,  usually,  anything  otbw  than 
carrying  the  stock  to  matnrl^,  and  ttnu  cohh 
pletlng  the  contract 

But,  apart  from  this,  it  Is  perfectly  plain 
from  tbe  testlmoi^  of  E.  W.  Bel!,  secretary 
of  the  aBBociatlon,  that  tbe  construction 
which  we  put  upon  tbe  by-law  and  the  stipu- 
lation In  tbe  iMud  is  Just  the  construction 
intended  by  the  association.  He  says  at  page 
106:  "Just  here  I  will  explain  that  In  the 
books  there  will  appear  in  red  ink,  at  the  «id 
of  each  fiscal  year,  the  amount  of  dividend 
apportioned  to  the  stock.  This  will  be  shown 
on  tbe  transcript,  bat  it  must  be  understood 
that  this  is  on^  a  tentative  credit,  and  goes 
to  the  stock  onip  in  case  it  it  carried  to  ma- 
turity. If  stock  Is  wltfadraMm  before  ma- 
tnrity,  it  doe*  not  receive  this  dtvidend  as  a 
credit,  hot  Its  withdrawal  value  to  asoortain- 
ed  b7  loan  fnnd  paymanta  with  Interart  for 
the  average  time  at  6  per  cmt"  Again,  he 
says  at  page  126:  "To  Ulustrate:  If  Mrs. 
Orant  was  In  good  standing  with  her  stodc, 
and  had  paid  all  arrearages  of  Int^iest  and 
preminfn,  and  wanted  to  buy  ont,  without 
using  the  stock,  she  would  hare  to  pay  9400, 
tbe  amount  of  the  adTance;  or,  If  she  wan^ 
ed  to  uae  fb»  stock  at  Its  withdrawal  valuer 
as  part  paynmt,  she  could  do  so;  but  she 
would  not  be  mititied  to  receive  any  part 
of  her  Interest  and  premium  pigments  in  re- 
dueiton  of  the  deM,  as  the  interest  allowed 
tOOD  the  loan  fund  payments  of  the  stock 
would  be  in  Ilea  of  her  rights  to  partidpate 
In  the  earnings  of  the  assocdation.  ThSa 
right  ehe  emrendera  w^n  the  eteeta  to  with- 
draw.'* 

Tbto  tihows  that  the  assodation  meant  pre- 
clBdy  irtiat  It  has  said,  and  what  they  have 
said  to  too  plain  for  dispute.  But,  farther 
than  tills,  these  two  contncto  have  been 
dealt  with  from  the  first  the  assodation 
upon  the  basto  of  only  allowing  the  benefit  of 
the  by-laws  and  tbe  stlpulatim  in  the  b<ma 
on  final  settlement  when  the  stodc  has  been 
csRled  to  matoilty.   Tba  asaoctotlon  wu 


proceeding  all  along  upon  the  construction  of 
Mr.  Bell,  which  Is  correct  We  liave,  there- 
fore, not  only  the  plain  provision  of  the  by- 
laws and  the  stipulation  In  the  bond,  but  also 
the  construction  placed  upon  It  by  the  secre- 
tary of  tbe  association,  who,  presumably,  to 
daily  making  hundreds  of  settlements  on  this 
construction.  But  we  iiave  added  to  this  the 
fftct  that  tlito  construction  lias  been  put  into 
practical  op^tion  In  both  contracts  under 
review.  The  counsel  for  appellants,  it  la 
true,  allied  at  the  bar  that  Mr,  Bell's  con- 
struction might  be  wrong.  And  so  It  might 
and  we  are  not  founding  our  opinion  upon 
Mr.  Bell's  construction,  but  simply  refer  to 
the  fact  that  he  has  so  construed  these  provi- 
sions of  the  bond  and  by-law  as  very  per- 
suasive of  the  intention  of  the  association  in 
the  matter.  Counsel  further  argued  that 
these  provisions  were  in  exact  harmony  with 
a  provision,  which  the  Supreme  Court  of 
North  Carolina,  in  the  Meroney  Case,  116  N. 
a  912.  21  8.  S3.  934,  47  Am.  St  Rep.  841,  said 
would  save  tbe  contract  from  tbe  taint  of 
usury.  Ttiat  opinion  on  tbto  subject  to  as  fol- 
lows: "It  may  not  be  improper  for  us  to  say, 
in  this  connection,  tliat  tbe  Insotlon  In  such 
contract  as  we  now  have  under  consideration 
of  a  stipulation  that  in  no  event  should  the 
aggregate  of  all  the  sums  to  be  paid  by  the 
borrower  {interest  being  ailowed  to  his  cred- 
it) exooed  the  man.  loaned  him  and  Interest 
theretm  at  8  per  euit  pw  annum  would  per- 
haps eaOieiy  reUeve  all  such  ttanaactions 
from  the  Imputation  of  being  nsnrioua.  The 
remedy  seons  maj*  It  to  InsiBted  with  great 
eonfldmoe  that  the  rate  of  Interest  wfalcb  be 
would  be  required  to  pay  If  he  and  hto  fel- 
low borrowers  would  carry  out  their  engage- 
ments wHI  be  much  less  than  9  per  cent  If 
tbat  be  true,  no  loss  can  come  to  the  lendm 
by  reason  of  the  Incorpontlon  of  socb  m 
sttpntotton  in  the  contract  It  would  be 
merely  to  make  that  a  part  of  the  oonb«et 
which  to  in  fact  an  Inducemait  to  it;  but  *■ 
inducemont  put  in  such  shape  as  to  be  of  no 
legal  effect  to  protect  the  borrower  from 
usurious  exaetlons,  Tbe  proposltftm  to  a 
sbnpto  one.  Let  the  uKm^-lendlng  eovpon- 
tions  that  under  ttie  gntao  of  building  and 
Icnn  assoctottons,  are  professing  to  loan  mon- 
in  a  complicated  and  somewhat  confuse 
tog  metiiod,  at  6  pw  cent  or  less,  insort  fai 
their  contract  a  binding  stipulation  to  the  ef- 
fect Aat  in  MO  event  will  they  exact  more 
than  8  per  cent,  and  all  trouble  and  difficulty 
will  vanish."  It  must  be  obvious,  vpon  the 
mere  reading  of  th'h  utterance,  that  it  Is 
vitally  diffoent  from  the  st^iutotion  to  tbto 
bond  and  by-Iftw.  What  the  Supreme  Court 
of  Nortil  GaroHua  said  was  that  if  the  ben- 
efit of  this  sort  of  provisit^n,  in  any  event, 
was  allowed  the  borrower,  then  It  would  save 
the  contract  tnm  the  tatot  of  usury;  that  is, 
on  withdrawal  as  wdl  as  at  maturity  of  the 
stock. 

On  the  whole,  we  tttnk  tiie  learned  ohan- 
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reached,  botb  on  appeal  and  crosihappeal  In 
both  cases. 

Th«A  Is  nothlngr  In  tbe  crosa-appeaL  The 
chancellor  correctly  disallowed  the  credits 
claimed  therein.  This  resnlts  from  the  dnal 
nature  of  the  building  and  loan  contract  In  a 
troe  hnlldlng  and  loan  association,  as  this  la. 
People's  B.  ft  L.  Ass'n  t.  Hawks  (Miss.)  82 
SonOi.  1001. 

We  only  add  that  the  by-law  In  the  Grant 
case  would  not  become  a  part  of  the  con- 
tract here,  for  the  reason  that  Mrs.  Grant 
had  the  legal  ri^ht,  before  it  teas  adopted* 
to  sne  for  and  recover  the  nsury.  This  rl^ht 
was  a  right  vested  by  law,  not  by  the  con- 
tract; and  It  was  not  competent  for  the  as- 
sociation, or  the  association  with  Grant  Joint- 
ly, to  change  or  alter  the  usury  late  of  the 
ttate  by  any  by-law  of  Its  own,  or  to  Impair 
rights  vested  in  Mrs.  Grant  by  vlrtne  of  that 
nsury  law  of  the  state  and  oar  decisions  con- 
struing It,  and  holding  Mrs.  Grant  entitled 
to  recover  the  Interest  In  an  action  at  law, 
or  have  It  allowed  in  equity.  Tbe  provision 
that  she  would  be  bound  by  all  by-laws  then 
In  force  or  tiiereafter  to  be  adopted  would 
bind  her  as  far  as  a  contract  could.  But 
ahe  could  make  no  contract  to  waive  the 
Dsnry  laws  of  tbe  state,  nor  could  any  by- 
laws adopted  after  bar  contract  was  made 
have  any  such  effect  Public  policy  forbade 
both.  Appellant  must  see  the  clear  distinc- 
tion. Appellant  says  the  effect  was  to  bring 
the  contract  within  the  law,  not  to  evade  It. 
Granted;  but  before  the  by-law  was  adopted 
Mrs.  Grant's  1^1  right,  law-conferred,  to  re- 
cover all  the  interest,  the  usury  having  aU 
ready  tainted  the  contract,  had  attached,  was 
a  valid  right,  and  oould  not  be  contracted 
away:  snob  a  contract  being  forbidden  to 
•b«  made  by  law.  • 

•   AfDrmed  on  appeal  and  eromtppeaL 
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liAWSENCB  T.  BTATBU 

(9iQz«me  Court  of  Florida,  Division  B.  March 
17. 1008.) 

OBXHINAI.  LAW— APPEAL— OBJECTIONS  TO  IN- 
fflRUCnONS— EVIDENCE— BXPBRIHBNT 
—MURDER— EVIDENCE. 

1.  Ohiectton  to  as  Instmction  of  the  court  to 
the  iarjt  based  upon  the  ounDer  of  delivery  of 
the  uubnctlon,  and  not  upon  its  substance,  can- 
not be  considered  when  the  record  does  not  dls- 
dose  the  maniwr  of  its  delivery,  and  it  is  de- 
scribed only  in  the  brief  <A  counseL  ■ 

2.  The  propriety  of  remarks  of  the  cout  to 
the  inry  not  excepted  to  in  the  court  below  will 
Dot  be  considered  here. 

3.  Bridence  of  an  experiment  whereby  to  test 
the  troth  of  testlmonv  that  a  certain  thing  oc- 
curred is  not  admissible  where  tbe  condltloaa  at- 
t»dins  tiie  alleged  occurrence  and  the  experi- 
ment are  not  shown  to  be  similar. 

'4.BvideDce  that  tbe  stepdaughter  bf  a  de- 
.  fendant  charged'  with  mnrder  was  shpt  by  Uie 
deceased  in  the  afcemooa  of  the  day  he. was 
kined  1«  admissible  as  tending  to  show  motive 
-1b  the  defendant.' 
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5.  An  alleged  error  of  the  court  below,  ap- 
pearing in  the  brief  of  coansel.  but  not  present- 
ed by  tbe  assignmeDts  of  error  filed  in  the  case, 
will  not  be  considered. 

6.  The  evidence  is  sufficient  to  support  tb» 
vodlct 

(Syllabus  by  the  Ooortl 

Error  to  Circuit  Court,  Walton  County;  Lu- 
cius J.  Reeves,  Judge. 

Tom  LawTence  was  convicted  of  mnrder, 
and  brings  errw.  Affirmed. 

Daniel  Campbell  ft  Son,  for  plalntifl  in  to- 
ror.  WilUam  B.  Lamar,  Atty.  Gen.,  tat  the 
State. 

MAXWELL,!.  The  plaintiff  in  anor  was 
convicted  of  tbe  crime  of  murder  in  tbe  sec- 
ond degree,  and  mad  oot  writ  of  enrar  from 
this  court 

His  first  assignment  of  aevt  is  based  up- 
on the  action  of  tbe  circuit  Judge  In  caution- 
ing the  Jury  that  *'tbe  Jury  are  wpected  to 
stay  awake  during  tbe  progreas  of  this  trial, 
and,  if  one  of  you  shonld  go  to  sleep  while  a 
witness  Is  testifying,  it  would  lie  a  ground 
fw  a  new  trial,  in  the  event  itf  a  cmtvlctUnL" 
It  is  urged  that;  in  delivering  this  instruc- 
tion, ttie  panse  of  the  trial  Judge  before  tbe 
words  'in  the  event  of  a  conviction"  tended 
to  produce  the  impression  upon  the  Jury  that 
tbe  Judge  thought  tiie  defendant  gnll^.  The 
manner  of  ttie  deUvory  of  this  caution  is  not 
reproduced  to  this  court,  nor  does  tbe  rec- 
ord attempt  to  describe  -it  But  even  if  the 
remark  as  made  by  the  Judge  was  improper, 
no  exceptkm  was  talcen  to  it  in  the  court  be- 
low, and  it  cannot  be  consldwed  Iters.  Gar- 
ner T.  State.  28  Fla.  118,  0  Sooth.  886.  28 
Am.  St  Bep.  282;  Roten  v.  State.  81  Fla. 
614,  12  South.  910;  People  v.  ShelteEs,  08 
Mich;  888.  SB  N.  W.  862;  Tass  t.  Town  of 
Waukesba.  80  Wis.  887.  68  N.  W.  280. 

The  second  and  sixth  assignments  will  be 
considered  together.  The  first  (rf  these  relates 
to  the  refusal  of  the  trial  court  to  admit  evi- 
dence as  to  the  dangerous  charactw  of  the 
deceased.  He  was  killed  by  a  shot  in  tbe 
back  while  sitting  with  companions  around 
a  ilj^t  at  night  The  testimony,  therefore, 
was  not  offered  in  aid  of  a  plea  of  self-de- 
fense, but  as  tending  to  .show  that  some 
third  person  may  have  been  the  assassin. 
The  sixth  assignment  complained  of  the  ac- 
tion of  the  court  In  exclndiog  from  tbe  Jury 
testimony  that  one  Will  Smith  and  the  de- 
ceased, Jesse  Johnson,  had  been  paying  at- 
tention to. the  same  girl,  and,  a  week  before 
be  was  killed,  Johnson  said  to  a  witness  that 
"Smith  is  trying  to  go  between  him  and  tbe 
girl,  and  that  he  was  going  to  do  something 
about  It,"  and  that  on  tbe  day  btfore  the 
shooting  he  said  to  the  witness,  **  'I  got  to 
do  tliat  thing;'  that  that  fellow  was  trying 
to  come  between  him  and  that  girl."  This 
testimony,  too,  is  offered  for  tbe  purpose  of 
showing  that  some  one  other  than  the  de- 
fendant had  a  motive  for  killing  Johnson. 
These  veiy  vagae  th«ato  ^^^^^[^ 
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tbe  deceased.  No  action  looking  to  their  ex- 
ocotlon  Is  shown,  nor  were  they  communi- 
cated to  Smith,  and  no  evidence  Is  offered 
tendlDK  to  show  that  Smith  did  in  fact  com- 
mit the  crime. 

The  question,  to  what  extent  one  charged 
with  a  crime  may  defend  b;  showing  some 
third  person  to  be  the  guilty  party,  lias  often 
been  before  the  courts,  and  Is  discussed  In 
the  following  cases:  Banks  t.  State,  72  Ala. 
522;  Levlson  v.  State,  54  Ala.  520;  State  t. 
Benndet.  53  Conn.  536,  4  Atl.  237,  55  Am. 
Rep.  155;  State  T.  Hawley,  63  Conn.  47,  27 
Ati.  417;  Commonwealth  v.  Abbott,  130 
Mass.  472;  State  v.  Davis,  77  N.  C.  483;  State 
V.  Gee.  92  N.  O.  756;  State  v.  Lambert  93 
N.  C.  618;  Ex  parte  Gilstrap.  14  Tex.  App. 
240;  Mnrphy  v.  State,  86  Tex.  Cr.  R.  24,  35 
S.  W.  174;  Crookham  v.  State,  5  W.  Va. 
510.  None  of  them  autliorlzeB  an  accused 
to  defend  by  raising  so  vague  a  suspicion  of 
guilt  in  another  as  1b  attempted  here,  and  the 
court  below  committed  no  error  in  excluding 
such  testimony. 

One  Mason,  a  state  witness,  bad  testified 
that  he  lived  120  yards  from  the  defendant's 
house,  on  the  opposite  side  of  It  from  that 
on  which  Johnson  was  killed;  that  be  heard 
the  shot  fired,  and  Just  afterward  heard  per- 
sons running.  One  passed  witness'  bouse. 
He  then  beard  another  running  beyond  de- 
fendant's bouse,  tram  the  direction  of  the 
bouse  of  one  Moore,  which  was  in  the  di- 
rection of  tbe  shooting,  and  some  one  stop- 
ped Juat  above  the  defendant's  house  and 
went  Into  his  gate.  The  defendant  offered 
the  testimony  of  one  Baty  to  the  effect  that 
he  had  gone  to  Mason's  house,  and  had  a 
man  run  from  Moore's  house  to  tbe  house 
of  defendant,  and  did  not  bear  bim,  except 
when  he  fell  over  a  stump.  This  testimony 
was  rejected  tbe  court,  and  this  ruling 
forms  tbe  basis  of  tbe  fonrth  and  fifth  assign- 
ments of  error. 

In  order  that  experimental  evidence  of  this 
nature  should  be  valuable,  or  even  admissi- 
ble, it  must  appear  that  the  ^periment  was 
performed  under  conditions  similar  to  those 
existing  at  tbe  time  of  the  event  to  be  test- 
ed thereby.  12  Am.  &  Eng.  Ency.  of  Law 
400  (2d  Ed.).  The  inference  sought  to  be 
raised  by  the  evidence  was,  of  course,  that 
Mason  heard  the  defendant  running  as  stat- 
ed, and  it  was  this  which  the  defendant 
sought  to  rebut  The  point  to  be  detmnlned 
by  experiment  was  whether  tbe  defendant 
could  be  heard  running  as  stated.  Whether 
the  runner  making  tbe  experiment  was,  as 
compared  with  tbe  defendant,  large  or  small, 
a  light  runner  or  a  heavy  one,  whether  tbe 
atraospheric  conditions  and  tbe  general  con- 
ditions as  to  noise  or  quiet  were  similar 
to  those  existing  when  Johnson  was  shot 
and  whether  the  sense  of  hearing  in  the  two 
men  was  equally  keen,  the  court  was  not 
Informed.  Evidence  of  tbe  test  was  there- 
tore  properly  excluded. 

It  Is  aaalgned  as  error  that  tbe  court  pe^ 


mitted  the  Introdnctlon  of  testimony  that 
the  deceased,  Johnson,  In  the  afternoon  of 
the  day  he  was  killed,  shot  the  stepdaughter 
of  the  defendant.  This  was  evidence  perti- 
nent as  showing  a  motive  for  the  act  char- 
ged against  the  defoidant  and  Its  admission 
was  proper. 

Under  an  assignment  based  upon  the  denial  ■ 
of  a  new  trial  by  the  court  below,  the  plaln- 
tifir  in  error  contends  that  the  verdict  is  not 
supported  by  tbe  evidence.  The  contention  is 
without  merit.  The  corpus  delicti  was  clear- 
ly shown  by  direct  evidence.  In  addition  to 
circumstantfal  evidence  along  the  lines  Indi- 
cated In  the  previous  pages  of  this  opinion, 
pointing  to  tbe  defendant  as  the  guilty  party, 
there  is  tbe  evidence  of  two  witnesses,  com- 
panions and  fellow  laborers  of  the  defend- 
ant who  testify  that  be  admitted  to  them 
that  he  had  killed  Johnson  for  being  a  bully 
and  for  shooting  bis  (the  defendant's)  step- 
daughter. 

This  disposes  of  all  the  &rTOte  alleged  on 
behalf  of  the  plaintiff  in  error,  except  one 
which  Is  not  presented  by  the  assignments  of 
error  filed  by  him  in  this  court  as  required 
by  section  1276  of  the  Revised  Statutes,  and 
which  is  therefore  not  considered  by  ua. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

(«  Fit.  m 

PITTMAN  V.  STATE. 

(Sapreme  Court  of  Florida,  Division  A.  March 
10,  1903.) 

CRIHINAIi  LAW— APPELLATE  PRACTICB— EX- 
CBPTIONS  TO  INSTRUCTIONS  —  NECESSITY — 
MOTIONS  IN  ARREST  OF  JUDOUBNT— BILL  OF 
BXCEPTIONB— BXCEPTINO  TO  CUARQES  EN 
MASSE. 

1.  The  long-settled  rule  here  Is  that  charges 
not  excepted  to  In  the  trial  court  cannot  be  aa> 
signed  as  error  or  oonsldered  in  an  an>dlati 

court 

2.  A  motion  In  arrest  of  Judgment  forms  part 
of  the  record  proper,  and  has  no  place  In  a  bill 
of  exceptions,  and  cannot  be  recosnized  or  con- 
sidered by  an  appellate  court  when  evidenced 
to  It  only  in  and  oy  a  bill  of  exceptions. 

3.  Where  one  general  exception  or  one  gen- 
eral assignment  of  error  Is  made  to  embrace  re- 
fusals to  give  two  or  more  requested  InBtmc- 
tions,  stating  separate  and  distinct  propositions 
of  law,  iS^  appellate  court  will  go  no  farther  in 
the  consideration  of  such  an  exception  or  as* 
stgmnent  of  error  after  discovering  that  any  <nie 
of  sndi  instnictiona  was  properly  refiued. 

(Syllabus  by  the  Gonrt) 

Error  to  Circuit  Oonrt  Jackson  Oonnty; 
Lucius  J.  Reeves,  Judge. 

Zack  Plttman  was  convicted  of  crime* 
and  brings  error.  Affirmed. 

J.  M.  Calhoun,  for  plaintifl  in  &ror.  Wil- 
liam B.  Lamar,  Atty.  Qen.*  for  the  State. 

TATLOR,  O.  J.  Tbe  plaintiff  In  error,  to- 
gether with  me  Harietta  Wood,  on  an  in- 
dictment charging  them  with  lewd  and  las- 
dvlovs  cohabitation,  were  tried  and  conTlct< ' 

f  S.  Bm  Criminal  Lav.  vid.  U,  OmLJ^  i  SNL. 
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ed  of  tbe  crime  of  foniicaUon  at  tbe  spring 
teem,  JSQS^  of  tbe  circuit  court  Jaclcson 
county,  and  from  the  sentence  pfononnced 
upon  Mm  tbe  plaintiff  in  error  sues  out  writ 
of  error. 

The  assignments  of  error  are  as  follows: 

First.  The  court  erred  In  refusing  tbe  cbar^ 
ges  1  and  2  asked  for  by  tbe  defendants. 

Second.  The  court  erred  in  giving  charge 
No.  4,  objected  to  by  tbe  defendants. 

Third.  Tbe  court  erred  In  refusing  to  grant 
the  motion  and  arrest  of  judgmoit  asked  for 
by  tlie  plaintiff  in  error. 

The  second  and  third  of  these  assignments 
of  error  cannot  be  considered  here,  for  the 
following  reasons:  Charge  No.  4,  tbe  giving 
of  which  is  assigned  as  tbe  second  error,  Is 
not  shown  by  tine  record  before  us  to  have 
been  in  any  manner  excepted  to,  and  tbe 
long-settled  rule  here  is  that  charges  not  ex- 
cepted to  in  tbe  court  below  cannot  be  as- 
signed as  error.  Coker  v.  Hayes,  16  Fla. 
StiS;  Godwin  v.  Bryan,  Id.  396;  Beed  v. 
State,  Id.  S64;  Meinbard  Bros.  &  Co.  v. 
Lilientbal,  17  Fla.  501;  Southern  Exp.  Co.  v. 
Tan  Meter,  Id.  783,  35  Am.  Rep.  107;  Stew- 
art V.  MUls,  IS  Fla.  57;  Williams  v.  State, 
32  Fla.  251.  18  South.  428. 

The  motion  in  arrest  of  Judgment,  the 
ov^Tuling  of  which  is  tbe  third  emNf  as- 
signed,  is  evidenced  to  us  in  the  transcript  of 
record  only  in  and  by  tbe  bill  of  exceptions. 
It  is  also  settled  here  that  a  motion  in  ar- 
rest of  Judgment  forms  part  of  tbe  record 
propa,  and  has  no  place  In  a  bill  of  excep- 
tions, and  cannot  be  recognized  or  considered 
by  an  appellate  court  when  evidenced  to  It 
only  in  and  by  a  bill  of  exceptions.  Caldwell 
V.  State,  43  Fla.  — .  30  South.  814;  Kelly  v. 
State,  44  Fla.  — ,  33  South.  235. 

Tbe  defendants  requested  the  court  to  give 
tbe  two  following  charges: 

"First  The  question  of  what  you  would 
think  about  the  example  that  was  set  by  tbe 
conduct  of  tbe  defendants  toward  each  other 
Is  not  befwe  you,  but  the  question  for  you  to 
determine  Is,  was  the  defendants'  conduct 
toward  eacb  ofbex,  at  the  time  alleged,  tlv- 
Uig  together  as  man  and  wife,  or  living  to- 
getber  as  though  tbe  marriage  relations  ex- 
isted? 

"Second.  Tbere  must  be  proof  of  at  least 
one  UUdt  Intercourse  by  the  defendants  and 
each  other." 

refusal  of  tiie  Judge  to  give  both  of 
fbeee  Instructlona  was  excited  to  In  one  gen- 
eral exception,  and  they  are  both  assigned  as 
error  in  one  general  assignment  of  error. 
Hbtt  settled  rule  here  Is  that  where  refusals 
to  ^ve  two  or  more  requested  Instructions, 
stating  separate  and  distinct  propositions  of 
law,  are  excepted  to  by  one  general  excep- 
tion, or  are  assigned  en  masse  in  one  gen- 
eral assignment  of  errw,  the  appellate  court 
will  look  no  further  after  discovering  that 
any  one  at  the  requested  Instructions  so  ex- 
cepted to  or  assigned  en  masse  was  pn^erly 
refused.   Bggart  t.  State,  40  Fla.  527,  2D 


South.  144;  McGoggle  v.  States  41  Fla.  525, 
26  South.  734,  and  casra  cited.  The  two  re- 
quested instructions  state  separate  and  dis- 
tinct propoBitlona  of  law,  and  we  think  the 
court  properly  refused  the  first  one  of  Hum, 
for  the  reason  that  It  Is  confused  and  mis- 
leading, and,  in  effect,  erroneously  took  away 
from  the  Jury  any  consideration  of  the  ques- 
tion of  the  example  set  by  the  conduct  of 
the  accused  in  their  illicit  Intercourse;  and, 
besides,  tbe  valid  feature  of  this  charge  bad 
been  already  fully  and  correctly  given  in  In- 
structions by  the  court  Having  found  the 
first  requested  InstructitMi  to  have  been  prop- 
erly refused,  and  governed  by  the  rule  above 
announced,  we  go  no  further  into  the  con- 
sideration of  tiie  first  assignment  of  error, 
but  to  adjudge  that  tbere  was  no  error  there- 
in as  alleged. 

Finding  no  wror  In  the  record,  tbe  Judg- 
ment of  the  circuit  court  In  said  cause  Is 
hereby  affirmed. 

(46  Fla.  1G7) 

Ex  parte  MORRIS. 
(Supreme  Court  of  Florida,  Diviaion  A.  March 
18.  1903.) 

CRIMINAL  LAW— CBRTIORARI— APPEAL  FROU 
JUSTICES'  COURTS-TRIAL  DB  NOVO. 

1.  When  there  is  an  appeal  In  a  criminal  case 
from  tbe  Judgment  of  a  justice  of  the  peace  to 
the  circuit  court,  a  trial  de  novo  is  had  in  the 
latter  court  on  tiie  affldarit,  warrant,  and  pro- 
ceedings of  the  Justice  court  returned  to  the 
circuit  court  ander  the  wovisions  of  sections 
2981  and  2982  of  the  Bevlsed  Statotes  of  FIotI- 
da,  aud  au  information  or  indictment  is  unnec- 
essary is  such  cases. 

(Syllabus  by  the  Court) 

Petition  by  Benjamin  F.  Morris  for  writ  of 
cwtlararl.  Denied. 

T.  P.  Lloyd,  for  petitioner. 

PER  GURIAU.  The  petitioner,  Benjamin 
F.  Morris,  flies  hia  petition  here  for  a  writ 
of  certiorari  to  the  drciilt  court  of  Citrus 
county,  alleging,  In  substance:  That  he  was 
arrested  and  tried  before  a  Justice  of  tbe 
peace  on  a  warrant  charging  him  with  the 
larceny  of  eight  hogs,  of  tbe  value  of  $0,  tbe 
property  of  ,W.  B.  Law.  That  a  Jury  was 
waived,  and' he  was  found  guUty  as  charged, 
and  sentenced  to  pay  a  fine  of  $100,  and,  In 
d^uJt,  to  be  confined  In.  the  comnum  Jail, 
at  hard  labor,  for  six  months.  From  tbls 
Judgment  and  sentence,  petitioner  appealed 
to  tbe  circuit  court  That  at  the  January 
term,  1808,  of  the  circuit  court  of  Citrus 
county,  the  case  was  docketed  and  tried  be- 
fore a  Jury  tta  the  offense  as  charged,  on  the 
affidavit  and  warrant  alone,  and  a  verdict 
of  guilty  was  rendered. 

A  motion  in  arrest  of  Judgment  was  made, 
embracing  several  grounds,  but  being,  In  sub- 
stance, that  be  was  tried  in  tbe  circuit  court 
on  the  affidavit  and  warrant  and  not  on 
an  information  or  indictment  and  that  the 
trial  was  had  without  Jurisdiction  and  with- 
out due  process  of  lav.  This  motion  was  de* 
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nied,  and  the  defendant  excepted  to  this  rid- 
ing. 

The  contention  here  la  that,  Inasmuch  as 
appeals  In  such  cases  must  be  tried  In  the 
circuit  court  de  novo,  no  such  a  case  could  be 
lawfully  triad  in  the  circuit  court  eic«pt  on 
an  information  or  Indictment,  and  that  the 
circuit  court  acquired  no  Jurisdiction  through 
or  by  the  warrant  and  affidavit. 

Section  11,  art  5,  of  the  Gonstltatlon,  gives 
the  circuit  courts  "final  appellate  Jurisdic- 
tion in  all  civil  and  criminal  cases  arising  in 
the  county  court  or  before  the  county  Judge, 
of  ell  misdemeanors  tried  In  criminal  coorts, 
of  judgments  or  sentences  of  any  mayor's 
court,  and  of  aU  cases  arising  before  Justices 
of  the  peace  In  counties  In  which  there  la  no 
county  court" 

Section  22,  art  6.  of  the  Oonstltntilon,  as 
amended  in  1897  (see  Laws  1895,  p.  867),  pro* 
vldes  that  "ap[>eal8  from  Justices  of  the  peace 
courts  in  criminal  cases  may  be  tried  de  novo 
under  such  regulations  as  the  Legislature 
may  prescribe." 

Article  8.  c  4,  pt  2,  tit  2,  Bev.  St  1895. 
St  2979  to  2982,  Inclusive,  prescribe  the  meth- 
od of  taking  appeals  from  a  Judgment  or 
sentence  of  a  Justice  of  the  peace  to  the  ap- 
pellate court  Section  2981  provides:  "The 
Judge  [Justice]  of  the  lower  court  from  which 
an  appeal  Is  taken  shall  make  especial  return 
of  the  proceedings  had  before  him,  and  shall 
cause  it  with  the  bond  aforesaid,  and  also  the 
affidavit,  warrant  and  return,  and  all  oth^ 
papers  pertaining  to  the  trial,  to  be  filed  in 
the  Bald  circuit  court  on  or  before  the  first 
day  of  its  next  t&na,  and  the  complainant 
and  the  witnesses  may  also  be  reoulred  by 
him  to  enter  Into  bond  to  appear  before  the 
said  circuit  court  at  the  time  aforesaid,  and 
to  abide  by  Its  order  therein."  Section  2982 
provides:  "The  circuit  court  shall  proceed 
to  try  all  cases  on  appeal  authorized  by  this 
article  de  novo  as  though  the  proceedings 
had  been  or^inally  begun  In  that  court." 
These  are  special  provisions  relating  to  spe- 
cial cases,  and  a  compliance  with  these  pro* 
visions  is  all  that  is  necessary  to  give  the 
circuit  court  Jurisdiction. 

Section  2887,  Bev.  St..  provides  that  "no 
person  shall  be  tried  for  a  felony  In  the  cir- 
cuit court  except  upon  Indictment  found  by 
the  grand  Jury,  but  every  misdemeanor  of 
which  the  circuit  court  has  Jurisdiction  may 
be  tried  upon  indictment  by  the  grand  Jury  or 
upon  InformatlDn  filed  by  the  duly  authorized 
prosecuting  officer  of  the  drcult  court";  but 
this  section  has  ref^nce  to  the  general  orig- 
inal Jurisdiction  of  the  circuit  court,  and  does 
not  include  misdemeanors  of  which  the  cir- 
cuit court  acquires  Jurisdiction  by  appeaL 
No  provision  of  our  Constitution  or  Bill  of 
Bights  warrants  the  conclusion  that  a  de- 
fendant who  appeals  from  the  sentence  or 
Judgment  of  a  Justice  of  the  peace  to  the 
circuit  court  has  a  right  to  be  tried  on  an  In- 
dictment or  Information  In  the  latter  court 
Section  10  of  the  De(daratlon  at  Bights  re- 


(La. 

lates  entirely  to  a  trial  for  a  "capital  crime  or 
other  felony,"  and  Justices  of  the  peace  have 
no  Jurisdiction  to  try  ^tber  capital  crimes 
or  other  felonies,  but  only  misdemeanors. 
When  the  provisions  of  section  2981  have 
been  complied  with— the  bond,  affidavit  war- 
rant, return,  and  all  other  papers  pertaining 
to  the  trial  have  been  filed  in  the  circuit  court 
—It  acquires  Jurisdiction  of  the  case,  and  is 
authorized  to  deal  with  it  ^a  though  It  had 
been  originally  instituted  tn  that  court,  and 
try  it  on  the  affidavit  and  warrant 

The  petition  for  a  writ  of  oertiwarl  U  de* 
Died. 


an  La.  1097) 
BRUNINQ  V.  OHADWICK.   (No.  14.887.)» 
(Supreme  Court  of  Louisiana.   March  2,  1906.) 

MtlNICIPAL  lUPROVBMENTS-CONSTRUCTION 
OF  SIDBWALKS-UABIUTY  OF 
PaOPBRTY  OWNER. 
1.  The  issues  In  this  case  are  similar  to  those 
hi  Kelly  v.  Cfaadwlck,  29  South.  290,  104  La. 
719.  and  tha  views  tiiere  esureiHed  are  adhued 
to. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  G.  W.  Bills,  Judge. 

Action  by  Henry  3.  Brunlng  against  SL  H. 
Chadwlck.  Judgment  for  plaintiff.  Defaut 
ant  appeals.  Affirmed. 

Oeo^  L.  Blight,  tat  appellant  Bode, 
WalBhe  &  Bock,  tat  appellee. 

PBOYOSTT,  J.  The  plaintiff  tnlnsa  tbla 
suit  to  recover  pom  the  defendant  an  amoonc 
allied  to  be  due  for  the  proportional  diare 
of  the  defend^t's  property  In  ttM  coat  of 
the  construction  of  sidewalks  along  the  front 
of  the  property  under  contracts  let  in  puretf- 
ance  of  ordinances  of  the  city  council  of  the 
city  of  New  Orleans,  where  the  property  is 
situated.  Defendant  filed  a  plea  of  no  canae 
of  action.  The  lower  court  snstained  this 
plea.  Thia  court,  however,  ovaroled  Hia 
plea,  and  ordered  the  case  to  be  proceeded 
with  according  to  law.  Thoeninn  defend- 
ant filed  an  answer,  In  which,  after  pleading 
the  gennal  denial,  he  makes  a  number  of 
special  defoisea  which  we  shall  take  up  and 
dispose  of  In  the  mder  In  wliicb  they  are 
presented  in  the  brief  of  defendant 

1.  That  no  cause  of  action  Is  stated  in  the 
petition.  This  point  was  consldefed  and  dis- 
posed of  when  the  case  was  before  this  court 
on  the  exception  of  no  cause  of  action.  10* 
La.  718,  29  South.  301. 

2.  That  the  ordinance  recited  In  the  plaln- 
tUTs  petition  was  never  passed,  and  that  no- 
tice of  intention  to  pave  the  street  was  not 
published  as  required  by  law.  Under  ex- 
press statute.  Act  No.  73  of  1876,  p.  117,  S 
S,  the  mayor's  action  in  tigning  the  contract 
for  the  paving  of  the  street  is  made  prima 
fade  proof  of  the  due  observance  of  aU  the 
antecedent  forma  and  requirements  ,of  the 

^Uhaarlng  dented  Marok  80,  IMS,  ^  ■  - 
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law.  It,  then,  tbe  grdlnance  wm  not  adopt* 
ed,  and  tbe  Intentlcm  to  pave  tbe  street  vaa 
not  pablldied,  the  bnrdm  iras  m.  tbe  plain- 
tiff to  show  thb  fact;  and  he  bai  not  done  ao. 

a.  Tbe  next  ground  of  defeoBe,  ai  we  un- 
derstand It.  la  that  In  the  bid  made  hj  the- 
onitractor  for  doing  the  work  of  which  tbe 
cost  la  now  being  claimed  tbe  street  on 
which  d^endantfa  pn^wrty  la  altvated  wat 
Indnded  with  another  street  on  which  de- 
fendant had  no  propert7t  whereas  under  tbe 
law  the  woi^  on  each  street  must  be  made 
the  sabject  of  separate  proceeffinga.  The 
Ud  was  of  80  much  per  cubic  yard  of  fllUng, 
per  lineal  foot  of  drain  pipe,  per  square  jaiA 
of  brick  paTement,  jfcr  thousand  feet  of  bmi- 
ber,  etc.  In  tbe  absence  of  proof  or  sugges- 
tion that  tbe  cost  of  these  things  was  not 
neceesaiUy  tbe  same  on  both  streets,  we  see 
no  merit  In  ttds  defense. 

^  6.  That  the  ordinances  and  laws  under 
which  tbe  wock  la  question  was  done  uid 
under  which  the  plaintiff  claims  are  Illegal, 
because  they  are  repugnant  to  tbe  provisions 
of  tbe  Constitution  of  the  United  States 
sgalnst  deprlrlng  a  person  of  bis  property 
witliout  doe  process  of  law,  and  against  de- 
nying tbe  equal  protection  of  the  laws;  and, 
fnrtiker,  because  by  requiring  ttiat  the  con* 
tnetor  Shall  not  employ  tm  the  work  any 
laborers  except  bona  fide  residents  of  the 
dty  of  New  Orleans,  tliese  laws  and  onU- 
nanees  violate  the  prorlslwis  of  the  0<Histl- 
tution  of  the  United  States  by  which  **the 
dtiaens  of  each  state  shaU  be  entitled  to  a;n 
die  prlvll^^es  and  immunities  of  cttissns  of 
ttie  several  states." 

These  questions  were  passed  on  adversely 
in  the  case  of  Kelly  r.  C^dwlck,  104  Uu 
719,  2&  South.  28S.  affirmed  by  tbe  Supreme 
Court  of  the  United  States  on  writ  of  eaot. 
28  Sup.  Ct  ITS,  47  L.  Ed.  — % 

6.  That  the  spedfleatlons  of  flw  advertise- 
ment calling  for  bids  m  the  work  wsra  not 
snflldently  psrtlcnlar  in  fbe  foUowliv  re- 
jects: First  that  bids  were  called  for  Da- 
vid street  and  Bienville  street  together,  ta- 
stesd  of  for  each  of  these  streete  separately; 
second,  that  the  amount  of  fllUng  Is  1^  to 
tlM  discretion  of  the  city  engineer;  third, 
that  tlie  number  of  feet  of  drain  p^  to  be 
laid  Is  not  spedfled.  As  tbe  advertisement 
calling  tea  bids  Is  not  in  tbe  reovd,  we  can- 
not tell  whether  It  embraced  two  streets  or 
only  one  As  t3ie  filling  was  to  be  paid  for 
per  cubic  yard,  and  tbe  pipe  per  lineal  foot 
we  fail  to  understand  why  it  is  claimed  that 
ttie  spedilcatlrai  was  -lacking  in  particularity. 

7.  The  next  defense  to  that  the  ordinance 
Is  illegal,  because,  first  tbe  spedfleatlons  and 
tbe  contract  provide  tliat  the  proper^  ownw 
shall  pay  for  tbe  work  done  in  front  of  lilB 
property,  Instead  of  proving  that  he  shall 
pay  hie  proportional  share  of  the  cost  of  tbe 
pavement  u  a  whole,  this  share  to  be  com- 
puted by  fbe  firontage  of  his  property;  and 
because,  second,  th"}  provide  alao  that  pay- 
ment shsn  be  made  by  tbe  ownw  on  tbe  eom- 


pletlon  and  acceptance  at  every  two  blocks, 
whereas  the  law  requires  that  payment  shall 
be  made  on  the  completion  of  tbe  wluAo 
work. 

On  this  point  Hie  ease  is  idraitical  with 
that  of  Kelly  v.  CbadwlCk.  KM  La.  719^  29 
South.  295.  We  adhere  to  the  views  tliere 
expressed. 

It  is  titierefore  ordered,  adjudged,  and  de- 
creed that  the  ji^gment  appealed  from,  in  so 
far  as  maintaining  the  l^lity  or  conatitn- 
tlonali^  of  tbe  ordinanoes  and  ocmtract  in 
question  Is  concerned,  be  affirmed,  with  costs 
in  both  eonrtiL 

CUB  La.  1D6&) 

OBAHAM  V.  WESTERN  UNION  TELE 
GRAPH  CO.  (NO:  14,B01.)* 

(Supreme  Court  of  Looiriana.   Feb.  16.  1908.) 

THLEGRAPH  COMPANY—FAILURH  TO  DSLITBR 
TELinoaAI^DAMAaBS— HBNTAL  ANGUISH. 

1.  Suit  against  a  telegrai;^  company  for  fail- 
iag  to  deliver  a  mesaafe  to  a  mother  annomicing 
the  mortal  illnesB  and  ai^roacUDg  death  of  a 
Rcm.  The  ault  was  dismissed  in  the  Court  of 
Ai^al  apoD  an  exception  of  "no  cause  of  ac- 
tion," for  the  reason  aBSfgoed  that  "mental 
pain  and  anguish  resulting  from  simple  action- 
able negligence  it  not  suflScient  baaia  for  an  ac- 
tUm  for  damages,  if  unattended  hj  injury  to 
peraon,  property,  health,  or  reputation.''^ 

Onie  exception  ahonld  have  been  ovemiled. 
Under  the  laws  of  Loidsiana,  it  is  not  weU 
grounded.  The  Judgment  is  rerased,  and  tlw 
cause  remanded  to  the  Conrt  of  Appeal,  to  be  by 
it  passed  on  upon  the  merits. 

ISyllabns  by  the  Court) 

Action  hy  John  M.  Orabsm  against  tbe 
Western  Union  Telegrapta  Onnpany.  Judg- 
ment for  plaintiff  was  revearsed  by  the  Ooort 
of  Appeal,  and  plaintiff  appUes  fw  eertls- 
rarl  or  writ  of  review. '  Judgment  et  Ooort 
of  Appeal  reversed,  and  cause  r^nanded. 

Horace  H.  White.  Obandler  O.  Lozenberg, 
and  William  0.  McLeod,  for  applicant.  Den- 
egre,  Blair  &  Den^re  and  WUUam  Wirt 
How^  tor  respondent 

Statement  of  the  Case. 

NICHOI.LS,  C.  J.  The  plaintiff  brought 
suit  In  tbe  civil  district  court  for  the  parish 
of  Orleans  against  the  defendant  company 
to  recover  damages  against  it  by  reason  of 
its  failure  to  promptly  transmit  and  deliver 
to  bis  wife  a  telegram  announcing  the  se- 
rious illness  and  approaching  death  of  ber 
son. 

The  damages  were  claimed  because  of 
"the  mental  pain  and  anguiHh"  occasioned 
the  motber  by  not  being  able  to  reach  tbe 
son  prior  to  and  after  his  death. 

The  district  court  rendered  Judgment  in 
favor  of  tbe  plaintiff  for  $2S0.  Defendant 
appealed  to  tbe  Court  of  Appeal,  and  the 
latter  court  sustained  an  exception  of  "no 
cause  of  action."  which -bad  been  filed  "on 
tbe  ground  that  mental  anguish  and  suffer- 
ing, unattended  by  any  injury  to  person, 
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propertTf  bealtta,  or  reputation,  remtltlnc 
from  Btmple  actionable  negligence,  Is  not 
mfflcient  basis  for  an  action  for  damages.** 

Ttae  correctness  of  tbat  Judgment  bas  been 
brongbt  for  review  to  this  court 

In  tbat  opinion  it  Is  said  tbat  tbe  doc- 
trine annomiced  by  It  Is  8iin>(nted  hy  tbe 
great  weight  of  authority  In  the  states  of 
tbe  Union  and  In  England,  tbongb  tbe  Su- 
preme Oonrts  of  Texas,  Alabama,  Indiana, 
Iowa,  Kentocky,  Korth  Carolina,  and  Ten- 
nessee bold  tbe  contrary  view. 

The  OTgan  of  tSte  court  <dted  the  states  In 
which  tbe  doctrine  which  It  rect^teed  as 
being  tbe  law  prevailed,  together  with  a 
long  list  of  adjudicated  cases,  and  extracts 
taken  from  the  same. 

The  principal  extract  Is  taken  from  Bat- 
ner  v.  Western  Union  Telegraph  Company, 
87  Pac.  1087,  decided  by  tbe  Supreme  Court 
of  Oklahoma,  hi  which  the  court  uses  tbe 
following  language:  "Some  [couto]  hold 
that  mental  anguish  Is  not  a  cause  of  action, 
but  Is  merely  a  dependent  incident  to  be  tak- 
en into  conslderatton,  in  addition  to  pecuni- 
ary damages  shown,  while  others  say  tbat  It 
Is  an  Independent  cause  of  action— a  distinct 
elemait  of  damages.  Some  hold  that  negli- 
gence auffldent  to  uphold  a  recovery  must 
be  willful ;  others,  tbat  simple  negligence 
win  suffice.  Some  i^botd  recovery  on  tbe 
ground  of  punishment;  others,  upon  tbe 
ground  of  compcnsattoiu  and  some  bleud 
both  grounds.  This  conflict  exists  only  be- 
tween courts  of  ttae  different  states  enter- 
taining this  view,  but  no  instance  Is  exhib- 
ited in  tbe  dedslons  of  a  single  state.  The 
Snpreme  Court  of  Texas,  In  the  course  of  its 
adjudications  upon  this  subject,  has  held 
both  title  affirmative  and  negative  of  all  tbe 
propostUons  above  enumerated.  Tbe  Ten- 
nenee  and  Alabama  cases  are  not  authority 
in  faw  of  plaintiff's  position,  because  they 
r^use  to  recognize  mental  pain  as  an  ele- 
ment of  damage.  They  hold  it  to  be  an  In- 
cident, merely,  to  be  taken  into  conslderatlOD 
in  addition  to  pecuniary  loss." 

In  Keater  v.  Western  Union  Telegraph  Co. 
(0.  C.)  6Q  Fed.  603,  the  Judge  who  rendered 
the  opinion,  after  adversely  criticising  the 
Judgment  of  the  Snpreme  Court  of  Texas  In 
SoBelle  v.  Western  Union  Telegraph  Com- 
pany, SB  Tex.  308,  40  Am.  Sep.  805,  In  which 
it  was  held  tbat  the  addressee  of  a  telegraph 
message  might  recover  compensatory  dam- 
ages for  mental  anguish  caused  by  the  fail- 
ure of  tbe  telegraph  company  to  promptly 
deliver  a  message  announcing  the  death  of 
the  plaintiff's  fatber,  and  smnmonfng  her  to 
his  funeral,  said:  "We  think  the  rule  first 
laid  down  by  the  Texas  court  Is  a  departure 
from  the  sound  and  safe  principles  of  the 
common  law.  Tbe  difflcully  of  estimating 
a  pecuniary  compensation  for  mental  an- 
guish la  Itself  a  sufficient  reason  for  the 
common-law  rule  in  preventing  a  recovery 
for  mental  anguish  in  actions  for  simple  neg- 
ligence or  breach  of  contract  Tbe  amount 


of  litigation  which  wouM  grow  out  of  the 
8d<4>tion  of  such  a  rule  would  be  Intolerable. 
Tbe  measure  of  damages  to  be  adopted 
would  be  so  Indeflnlto  and  indefinable  as  to 
subject  the  defendant  in  such  cases  to  flie 
possibility  of  great  oppression.** 

It  is  useless  for  us  to  Teter  to  declslona  of 
courts  exercising  functions  where  the  com- 
mon law  prevails  upon  a  subject-matter  In 
regard  to  which  we  have  to  be  controlled 
by  local  law.  In  France,  not  only  do  ma- 
torlal  injuries  fumlah  ground  tm  legal  ac- 
tions for  redress,  but  so,  also,  do  what  are 
there  referred  to  as  *^oral  Injuries."  Tbe 
doctrine  rests  there  upim  Jurisprudence.  In 
Louisiana  it  rests  upon  positive  statute.  A^ 
tide  1882  ot  the  Code  Napoleon,  which  re- 
lates to  offenses  and  quasi  offenses,  corre- 
sponds to  article  2315  of  our  Civil  Code,  and 
declares:  "Tout  ftilt  quelconqne  de  l*liomme 
qui  cause  &  antrul  nn  dommage  oblige  celul 
par  la  fante  dnqnel  11  est  ozrivfi  a  le  re- 
parer.**  Under  tbat  article  we  find  In  Dal- 
les &  TergA  authorities  to  tbe  following  ef- 
fect: 

Na  46.  **Un  dommage  mat^el  n*est  paa 
le  seule  qui  donne  ouvertnre  &  I'aeUon  en 
r^ratlon  11  sufflt  d*nn  Intfiret  moraL** 

Na  290.  **Que  to  prejudice  eausft  solt  ma- 
tdriel  ou  moral  la  xeqponsabfiltA  est  enoour- 
rue.** 

Nos.  107,  24SL  **Le  cbUbo  des  dommages 
totfirets  duB  &  la  veuve  et  aux  aiCans  de  la 
victims  d'nn  accident  de  chemln  de  fer, 
doit  fitre  bas6  non  senlement  snr  le  dom- 
mage materiel  par  enz  ^rouvA,  male  enctno 
sur  le  prejudice  moral  resultant  de  la  perte 
dtt  ptee  de  famllle  dea  affecttons  briades  at 
de  la  dooleur  sans  que  ntenmolns  la  somme 
solt  hoTs  de  ^portion  avec  la  perte  rMIo  et 
appreciable  &  prix  d'argent" 

No.  8^  "Lorsqu'il  y  a  prejudice  moral 
lea  tribunauz  dolvent  I'apprecl^  sulvant  lea 
regies  de  I'equitd.'* 

We  find  also  under  articles  1188-1148^ 
Code  Napoleon,  which  relate  to  eontracts^ 
the  following  authorities: 

Under  artlde  1149,  No.  6:  *%e  prQudlco 
moral  donne  Uen  ft  dea  dommages,  Interftte 
B'il  peut  etre  evaluA  d'mie  faoon  qndcon- 
que." 

Na  7.  **Le  senl  prejudice  moral  cause  par 
«cemple  par  un  appd  sans  fondement  sufflt 
pour  <tomier  lieu  &  des  dommages  totSrOts." 

No.  9.  "La  difficult^  de  determiner  retendu 
d'nn  iffejndlce  moral  par  exemple  celul  qui 
fait  soufTrlra  k  un  negoclant  le  prolet  de  sa 
signature  n'est  pas  un  motif  pour  les  Juges 
de  n'allouer  aucuns  dommages,  Intereto:  lis 
dolvent  en  pareil  cas  apprecler  le  prejudice 
suivant  les  regies  de  requite." 

Under  article  1133,  Code  Napoleon: 

Na  260.  "Le  prejudice  peut  etre  materiel 
on  moral.  Blen  que  le  prejudice  moral  ne  sa 
compose  pas  d'eiements  fadles  &  reaiim«  en 
chlffre  comme  le  prejudice  materiel  11  €a  dolt 
etre  tenu  compte." 

Na  261.  '*Alnal  llnexemtl«t<  tfuns  pro- 
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meaae  de  marriage  pent  donner  Ilea  ft  dea 
dommagea,  Inttrtta  awl  bten  loraqa'elle 
eanae  qd  prejudice  moral  que  lonqa'll  en  re- 
snlte  un  prejudice  matfirfel." 

Tbere  are  anthorlties  In  France  of  a  char- 
acter contrary  to  these,  bnt  these  are  few  in 
number. 

In  this  state  matters  have  not  been  per- 
mitted to  rest  on  Jndidal  opinion  as  to  what 
the  law  wonld  or  should  authorize^  The  law- 
maker bas  expressly  declared  In  article  1934 
of  the  CUtU  Code  tbat  there  are  cases  in 
which  damages  may  be  assessed  without  cal- 
culating altogether  on  the  pecuniary  loss  or 
privation  or  pecuniary  gain  to  the  party, 
Wbere  (the  article  says)  the  contract  has  for 
iti  oldect  the  gratlfleatlon  of  some  intellectual 
enjoyment;  whether  to  relU^lon,  morality,  <ff 
taste,  or  some  conrenlence,  or  ottier  legal 
gratlflcatlw,  although  these  are  not  appre- 
ciated to  money  by  tin  parties,  yet  damages 
are  due  tat  their  breach.  A  contract  for  re< 
Uglous  or  charitable  foundation,  a  promise  of 
marrli^  or  an  engagement  fm  a  work  of 
some  of  the  fine  arts,  are  ot^eeto  and  ez- 
amples  of  this  ktod-  In.  the  assessment  of 
damages  under  this  rule,  as  well  as  to  cases 
of  (Senses  and  quasi  offenses,  miudi  disere. 
tlon  must  be  left  to  the  Judge  or  Jury,  while 
to  other  cnsBB  diey  hsTe  none,  bat  are  bound 
to  give  such  damage^  under  the  abore  rules, 
as  wtU  fully  indemhlfy  the  creditor,  when- 
ever the  contract  has  been  broken  by  the 
touit  negligence  fraud,  w  bad  falfii  of  tiie 
debtor. 

It  wonld  be  difficult  to  view  of  this  dis- 
ttoct  recognition  of  the  fact  that  a  breach 
of  a  contract  resnlttog  to  a  loss  of  totel- 
leetnal  or  other  1^1  enjoyment  or  gratlflea- 
tlon mtltlea  a  party  to  an  action  for  dam- 
Mes,  to  assign  a  reaaon  why  a  breach  of  a 
contract  which  leads  op  not  only  to  a  depriva- 
tlott  of  legal  enjoyment  but  to  the  Infliction 
of  posftlTe  mental  suffering,  or  suffo-lng  and 
pain,  should  remain  without  legal  remedy. 

Menlsl  pato  and  suffering,  as  to  their  ex- 
istence, are  certainly  as  actual,  clear,  and 
poBltiTe  as  are  totellectual  enjc^ment  and 
gratlflcation,  and  the  former  are  as  susceptl- 
Ue  at  bdng  ascertained  and  ganged  as  are 
toe  latter.  If  a  contracting  party,  by  reaaon 
of  a  breach  of  contract  csn  be  made  legally 
reqionslble  for  damages  on  his  part  for  the 
"mortification"  or  the  loss  of  anticipated 
pleasure  and  enjoyment  which  his  default  has 
occasioned  the  other  contracting  party,  or  if 
a  man  who  has  used  harsh  and  Insulting  lan- 
guage to  another,  short  of  defamation,  can 
be  held  legally  to  respond  to  money  for  the 
humiliation  which  he  bas  caused  the  latter 
to  suffer,  no  good  reason  can  be  assigned 
why  mental  pain  and  suffering  coold  not  and 
staoold  not  furnish  equally  tlw  basis  for  a 
Judgment  for  damages.  The  existence  of 
physical  pain  as  the  result  of  a  bodily  wound 
IB  a  rai't  which  every  one  knows  and  recog- 
■Isas;.  but  the  extent  of  the  pain,  no  one  but 


the  sufferer  himself  cun  appreciate.  The  ex- 
istence of  mental  suffering  by  .a  parent  tar 
the  loss  of  a  child  Is  a  fact  so  unlTcrsal  and 
general  that  It  also  may  be  fairly  assumed 
and  recognized  as  ezlstlng  to  any  ^en  case^ 
to  the  absence  of  facte  and  drcumstonces 
tending  to  disprove  the  same.  The  extent  of 
the  distress  and  sorrow  may  not  be  suscep- 
tible of  direct  vat  exact  measurement  bnt 
enough  cortatoty  and  knowledge  of  tiie  dtna. 
tlon  can  be  estobllshed  through  the  totroduc- 
tlou  of  testimony  to  furnish  the  basis  for  a 
verdict  or  a  Judgment  Warner  r.  Olark,  45 
La.  Ann.  876,  IS  South.  208,  21  L.  B.  A.  602. 
Tills  court  has  declared  that  the  fact  Itaelf 
of  a  Ttolatlon  of  a  legal  right  can  to  many 
instances  support  an  action  for  damages, 
without  tlie  necessity  of  proof  of  the  latter. 
PowMs  T.  Florance,  7  La.  Ann.  625;  X>ndley 

Tllton,  14  La.  Ann.  283;  Caspar  t.  Froe- 
dame,  46  La.  Ann.  88. 14  South.  817;  FuseUer 
T.  Tdcerapb  Co..  SO  la.  Ann.  799,  24  South. 
274;  Wlmbish  t.  Hamilton,  47  La.  Ann.  254, 
16  South.  85& 

There  are  many  matters  from  whidi  re- 
anlting  injury  may  be  presumed  and  toforred 
on  proof  of  the  existence  of  the  things  them- 
selres,  teavlng  the  extent  of  the  injnry  and 
the  amount  properly  to  be  awarded  to  the 
party  suffering  the  Injury  to  l>e  determined 
by  the  sound  disoretlon  of  the  courts.  Un- 
dw  our  present  Judiciary  system,  granting 
relief  to  suitors  not  only  under  the  appellate 
Jurisdiction  of  this  court  bnt  under  Ito  sn- 
pOTisory  and  discretionary  revisory  powers, 
the  danger  of  oppression  is  remote. 

PlatotttF  has  referred  the  court  to  support 
of  his  application  for  a  revision  of  the  Judg- 
ment to  Sutherland  on  Damages,  pp.  2,  156- 
168;  So  Belle  t.  Western  Union  Tel.  Co.,  40 
Am.  Hep.  805;  Joyce  on  Blectrlc  Law,  c.  81; 
Wadswortb  v.  West  Union  Tel.  Co.,  88  Tenn. 

8  S.  W.  674,  6  Am.  St  Rep.  864;  Chap- 
man V.  West  Union  Tel.  Co.,  00  Ky.  265,  13 
8.  W.  880;  Toung  v.  Telegraph  Oo.,  107  N. 
C.  370,  11  S.  B.  1044.  9  L.  B.  A.  669,  22  Am. 
St  Rep.  883;  Mentzer  v.  West.  Union  Tele^ 
graph  Ga,  93  Iowa,  762,  62  N.  W.  1,  28  L.  R. 
A.  72,  67  Am.  St  Rep.  294;  to  articles  1934 
and  2315  of  the  Civil  Code,  and  to  Byrne  v. 
Gardner,  88  La.  Ann.  6;  Block  v.  McGulre 
&  Glontey,  18  La.  Ann.  417;  Lafltte  v.  N.  O. 
Oity  &  Lake  R.  Co.,  43  La.  Ann.  84,  8  South. 
701.  12  L.  R.  A.  337;  and  Caspar  v.  Pros- 
dame,  46  la.  Ann.  36,  14  Sonth.  S17.  To 
these  may  be  added  Wlmbish  v.  Hamilton, 
47  La.  Ann.  254,  16  Sonth.  866;  Llndsey  v. 
Tioga  Lumber  Co.,  108  La.  476,  82  South. 
464. 

The  Judgment  of  the  Conrt  of  Appeal, 
brought  up  herein  for  review,  is,  to  onr  opin- 
ion, erroneous.  For  the  reasons  herein  a*> 
signed.  It  is  hereby  annulled,  avoided,  and  re- 
versed, and  the  cause  is  hereby  remanded  to 
that  court,  to  be  it  passed  upon  on  the 
merits;  costs  of  this  appUcatioa  to  be  bona 
by  tlie  defendant 
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WU^ON  T.  WILaOX  et  al.    (No.  14,682.) 

(Supreme  Court  of  Louisiana.    March  80, 
1908.) 

aUCCBSaiON— PARTITION— SALE— PAYMENT  0» 
DEBTS. 

1.  The  interests  of  all  parties  concerned  re- 
quire that  the  entire  property  held  In  IndivlBion 
by  the  succession  of  the  mother  and  the  heirs 
of  the  predeceased  fathet^the  same  not  beintr 
susceptible  of  diTision  in  kind — should  be  sold 
in  order  to  effect  a  partition,  and  thereby  ena- 
ble the  administrator  of  the  succession  to  real- 
ize the  funds  necessaiy  to  enable  him  to  pay  Its 
debts. 

(^llabna  by  the  Court) 

Appeal  from  GlrU  District  Court,  Pariah  of 
Orieans;  Walter  B.  SommerrlUe,  Judge. 

Action  b7  James  Wilson,  IndlTldnatlT  and 
as  administrator,  against  George  W.  Wilson 
and  others.  Jndgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

James  B.  Rosser;  Jr.,  for  appellant  Hen- 
ry Renshaw,  for  appellee  Florence  Wilaon, 
Pierre  A.  Simmons,  Jr.,  curator  ad  hoc,  for 
appellee  T.  T.  B.  WUson.  Joseph  Brewer, 
for  app^lees  Ida  Otwr  and  Gewge  W.  Wilson. 

MONROE,  J.  In  1866  Samuel  Wilson  died, 
leaving  a  widow  In  commmilty,  and,  as  heirs, 
major  and  minor  children,  issue  of  bis  mar- 
riage; and  these  (the  widow  and  heirs)  were 
put  in  possesion  of  the  estate  acquired  by 
the  commmilt^  which  had  existed  between 
tbe  decedent  and  his  wife— the  heirs,  subject 
to  the  usufruct  of  their  mother.  That  estate 
owed  no  debts,  and  consisted  mainly  of  Im- 
movable property,  and  it  has  since  then  been 
held  in  indlTlslon. 

In  1900  the  widow,  Eliza  Jane  Wilson, 
died,  owing  seTeral  thousands  of  dollars; 
and  James  Wilson,  one  of  the  heirs  men- 
tioned, baring  been  app<^ted  admtnlBtrator 
of  h&e  succession,  brings  this  suit  In  that 
capacity  against  the  belrs  of  Samuel  Wil- 
son, for  the  purpose  of  effecting  a  partition 
of  the  property  thus  held,  and  thereby  mak- 
ing available  for  the  payment  of  Its  debts 
that  belonging  to  the  aucceaalon  of  which  he 
is  tbe  administrator.  He  alleged  originally 
that  he  appeared  both  individually  and  as 
administrator,  and  he  seemed  to  make  such 
appearance  not  only  for  the  purpose  of  con- 
senting, as  the  heir  of  Samael  Wilson,  to  the 
partition  sued  for  by  him  as  the  admlnlstra< 
tor  of  the  suocesaion  of  Eliza  Jane  Wilson, 
but  also  for  the  purpose  of  praying,  as  tbe 
heir  of  Eliza  Jane  Wilson,  for  a  partition,  as 
between  himself  and  his  coheirs,  of  the  prop* 
erty  of  ber  Buccesslon. 

Some  of  the  parties  made  defendant  ex- 
cepted tliat  he  was  without  right  to  bring 
tbe  suit,  either  as  administrator  or  indlvidu- 
slly,  and  the  exception  was  maintained  by 
the  district  court  Upon  appeal  to  this  court 
however,  it  was  held  that  the  action  was 
properly  brought  by  the  administrator  for  the 
purpose  stated,  and  that  the'  plaintiff,  in  his 
Individual  capacity,  might  be  considered  as 


eliminated.  In  the  course  of  tbe  opinion 
leading  to  this  conclusion,  it  was  said: 

"It  may  be  that  the  value  of  the  property 
sought  to  be  sold  to  effect  partition.  In  order 
that  the  share  of  the  soccesslon  may  be  ap- 
plied to  the  payment  of  its  debts.  Is  greatly 
In  excess  of  tbe  indebtedness;  It  may  be  that 
all  the  property  held  in  indlvision  sbould  not 
be  ordered  sold  in  the  partition  proceeding; 
It  may  be  that  the  administrator  can  get 
along  with  only  a  partial  partition  (that  Is 
to  say,  with  a  partition  of  part  only,  of  the 
property  held  in  Indi vision);  •  •  •  and 
It  may  be,  as  set  up  by  the  defense,  that  part 
of  the  property  scheduled  for  partition  may 
not  belong  to  the  succession.  But  these  mat- 
ters and  things  pertain  to  the  m^ts.  It  Is 
for  the  district  Judge  to  pass  upon  them 
there,  and  to  award  such  Judgment  as  may 
meet  the  exigencies  of  the  case,  and  be  prop* 
er  and  legal  under  the  showing  made.  But 
It  Is  not  for  him  to  dismiss  the  suit  entirely 
because  of  them.  They  do  not  strike  at  the 
foundation  of  the  right  tD  sue,  as  this  admin- 
istrator has  sued." 

The  case  was  accordli^ly  remanded  to  be 
tried  upon  its  merits.  Wilson  v.  Wilson,  107 
La.  139;  31  South.  643.  The  parties  before 
the  court,  otber  tlian  the  plaintiff  in  his  ca- 
pacity of  administrator,  are  the  children  and 
grandchildren  of  Samuel  Wilson,  viz.,  James 
Wllstrn  (the  plaintiff)  and  George  W.  Wllscm, 
surviving  sons;  Ida  Ober,  sole  heir  of  Mary 
Wilson  Ober,  deceased  daughter;  Laura 
Tonng  (Wilson)  Russ.  Stella  Caldwell.  Ed- 
win Shield)  Andrew  Brown  Johnson,  major 
heirs,  and  Eliza  Jane,  Robert  Alexander,  and 
Percy  Ray,  Wilson,  minor  heirs,  of  Robert 
Wilson,  deceased  son;  and  Thomas  Thorn* 
well  Bennett  and  Florence  Sheffield  Wilson, 
major  and  minor  heirs,  respectively,  of  Thom- 
as Wilson,  deceased  son.  Of  these,  Thomas 
Thomwell  Bennett  Wltoon  Is  an  absentee, 
represented  by  a  curator,  and  Florence  8fa^- 
fleld  Wilson  is  a  minor,  represented  by  a 
tutor  ad  hoc;  the  minor  children  of  Robert 
Wilson  being  represented  by  their  natural 
tutrix.  The  major  heirs  of  Robert  Wilson 
and  the  minor  heirs,  through  their  natural 
tutrix,  consent  to  the  partition  as  prayed  for. 
George  Wilson  and  Miss  Ober  made  no  oppo- 
sition, other  than  that  the  administrator  has 
no  right  to  demand  the  partition  and  sale  of 
more  property  than  may  be  necessary  for  the 
payment  of  the  debts  of  the  succession  of 
Eliza  Jane  Wilson,  and  that  a  certain  piece 
of  property,  described  In  the  petition,  Is  in 
litigation:  and  the  other  defendanto  admit 
their  filiation,  and  call  for  strict  proof. 

Upon  the  trial  the  administrator  offered  to 
prove  that  tbe  decedent  Eliza  Jane  Wilson, 
had  acquired  the  Interest  of  Thomas  Wilson, 
deceased,  in  the  succession  of  his  father,  and 
the  evidence  was  excluded  on  the  ground 
that  it  was  not  admissible  under  the  allega- 
tions of  his  petition;  and  to  this  ruling 
George  W.  Wilson  and  Miss  Ober.  as  well  as 
the  adminlstratfnr,  excepted.  Tbfi  prop^ty 
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said  to  lie  In  Uttgatlon  was  eliminated  hy 
consent,  and  has  since  been  bdd  to  belong 
to  F.  A.  Ober.  Wilson  t.  Ober,  109  La.  TUL 
33  SonOi.  744.  According  to  the  evidence 
Id  the  record,  the  succession  of  Bllza  Jane 
Wilson  owes  something  like  «6,000,  whilst 
the  property  held  in  IndlTlslon  with  the  heirs 
of  Samuel  Wilson  is  appraised  at  $37,850^ 
and  is  not  ansc^tlble  of  dlTlsion  In  kind. 
The  Judge  a  quo  rendered  Judgment  "order- 
ing a  partition,  by  Ucltatlon,  of  tbe  property 
mentioned  in  the  prayer  of  plalnttfT's  peti- 
tion, to  tbe  extent  of  about  $12,000  worth; 
off^ing  the  property  for  sale  in  the  order  in 
which  it  is  mentioned  In  said  petition.  That 
said  sale  be  made  at  public  auction.  •  •  • 
That  said  proptfty  be  sold  <n  trains  (nie> 
third  cash,  and  the  credit  portion,  if  any, 
on  terms  of  one  or  one  and  two  years, 
*  *  *  and.  for  tbe  shares  and  intemst  of 
the  minors,  on  such  terms  and  conditions  as 
tamlly  meetings  to  be  hereafter  cmivoked  In 
their  behalf  shall  fix  and  determine.** 
And  the  plaintiff  has  appealed. 

Opinion. 

The  plaintiff,  as  an  hebr  of  Bliza  Jane  Wil- 
son, had  no  standing  to  ask  for  the  partition 
of  the  property,  for  the  reasons  (1)  that  the 
succession  is  still  under  administration,  not- 
withstanding that  It  appears  that  the  heirs 
have  made  a  partial,  »trajudicial  partition 
tlie  movable  property;  and  (2)  that  It  Is 
being  administered  in  anothw  division  of  the 
court  than  that  in  which  the  Instant  suit  was 
filed.  He  was  th^efore  propwiy  eliminated 
as  a  plaintiff  suing  Individually,  and  he  final- 
ly elected  stay  In  court  as  plaintiff  only 
in  his  oCElclal  capacity.  It  IS'  not,  however, 
to  be  understood  that  he  has  been  Eliminated 
in  80  far  as  he  is  a  necessary  party  defend- 
ant in  the  oipacitr  of  an  of  Sanrad  Wil- 
son. 

The  petition  alleges  "that  tiie  only  property 
belonging  to  the  estate  of  the  deceased  [Eliza 
Jane  Wilson]  is  her  interest  In  the  commu- 
nity vcopatj,"  etc.;  and,  because  of  this  al- 
l^iatlon,  tbe  evidence  going  to  show  that 
MnL  Wilson  had  acquired  the  Interest  of 
ber  non  Tbmnas  Wilson  in  the  estate  of  his 
fiitber  was  excluded  upon  an  objection  made 
on  btfuUf  of  the  cbUdren  of  Thomas  Wilson. 
It  Is  orldent,  howevw,  that  the  cob^ia  and 
cod^endants  of  those  children  are  not  con- 
dnded  by  tbe  aUegatlons  in  tbe  plalntUTs 
petition,  and  their  rights  were  properly  re- 
served. 

OonsldaAng  the  main  questirai  (i.  e.,  wheth- 
er all  of  the  property  held  in  indlvlslon  by 
tbe  succession  of  Eliza  Jane  WUson  and  the 
heirs  of  Samuel  Wilson  should  be  sold  in  the 
present  proceeding),  it  seems  to  us  that  It 
ahoold  be  answered  in  the  affirmative.  . 

If  Ibe  entire  property,  when  sold  upon  the 
terms  stated  in  the  Ji^gm»t,  should  realise 
tbe  amount  at  which  It  Is  appraised  by  tbe 
expats,  the  cash  coming  to  the  soccesalon 
will  be  bat  little  more  than  Is  abscda^b^  re-' 


quired  for  the  payment  of  Its  debts,  whilst, 
If  but  $12,000  worth  of  property  is  sold,  the 
amount  of  cash  coming  to  the  succession  will 
be  but  one-third  of  tbe  amount  so  required. 
Upon  tbe  other  hand,  the  defendants  as  weU 
as  the  plaintiffs  seem  to  concur  in  the  view 
that  the  terms  mentioned  are  tbe  most  ad- 
vantageous for  all  parties  conc«ned;  and, 
as  the  plaintiff  and  others  of  the  owners 
have  expressed  their  nnwllllngness  to  hold 
the  property  In  common,  it  Is  clear  thal^  it 
the  sale  Is  not  made  at  this  tlm^  it  wHI  have 
to  be  made  later,  and  as  tbe  result  of  a  sep- 
arate proceeding,  thereby  Impoelng  an  addi- 
tional burden  of  «qiense. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  so  as  to  Include  and  ordw  to  be 
sold  all  the  property  described  In  the  peti- 
tion, save  that  Involved  In  tbe  litigation  with 
F.  A.  Ober,  and  so  as  to  reserve  to  the  co- 
heirs and  codefendants  of  the  cbUdreu  of 
Thomas  Wilson  the  right  to  show  the  aliena- 
tion of  his  Interest  in  the  succession  of  bis 
father,  and  the  acquisition  of  tbe  same  by 
bis  mother. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that,  as  so  amended,  said  Judgment  be 
affirmed;  tbe  costs  to  be  imid  1^^  the  mass 


am  La.  1080} 

SBLBBR  V.  TOUNG,  SherllC    (No.  14,621.) 

^Supreme  Court  of  Louisiana.    March  80, 
1903.) 
APPHAL— DISUIBSAI^ 

1.  trpon  the  failore  of  the  appellant  to  file 
the  transcript  within  the  proper  tim%  the  ap- 
pellee is  entitled  to  have  the  appeal  dismissed. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  District  Court,  Par- 
ish of  East  Baton  Bouge;  H.  F.  Brunot; 
Judge. 

Action  by  Baijamln,  Belbw  against  Jos^h 
T.  Young,  sheriff.  Judgment  Cor  defendant 
and  plaintiff  appeals.  Dlsmlued. 

J.  Henry  Sh^herd  and  Edward  B.  Wall, 
for  appellant  Charles  0.  Bird  and  Thomas 
J.  Keman,  for  appellee. 

On  Motion  to  Dismiss  Appeal. 

MONROB,  J.  This  suit  was  dismissed  In 
Ibe  district  court .  upon  an  exception  of  no 
cause  of  action.  Frcmi  the  Judgment  so  ren- 
dered, tbe  plaintiff,  upon  May  6,  1902,  took 
an  appeal  which  was  made  returnable  to 
this  court  "in  thirty  days."  Though  no  ap- 
plication was  made  for  an  ertenslon  ot  time, 
the  transcript  was  not  lodged  here  until 
NovembOT  8,  1902.  The  appellee  moves  to 
dismiss  the  appeal,  and  the  motion  must  pre- 
vail "Upon  the  failure  of  the  appellant  to 
file  the  transcript  within  the  proper  ttme,  the 
appellee  is  entitled  to  have  the  appeal  dis- 
missed.** State  ex  reL  Ludham  &  Bumham 
T.  Judge  ad  hoc,  1(M  La.  241,  28  South.  886; 
Mntoal  Loan  ft  Building  Associa^on  v.  Fir^ 
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African  Baptist  Church,  49  La.  Ann.  880,  21 
South.  517;  Id.  48  La.  Ann.  1458,  21  South. 
24;  Hudson  and  husband  v.  Garrett,  Sheriff, 
et  8lB^  47  La.  Ann.,  1534,  18  South.  6ia 


(i09  La.  lOSl) 

SCHWARTZ  et  aL  t.  LAEE.   (No.  14,684.) 

(Supreme  Ctourt  of  Louisiaoa.    March  30, 
1903.) 

FRBSCRIPTIOM— INTERRUPTION— UNSIGNED 
CITATION. 

1,  A  citation  not  signed  by  the  cleric  will  not 
interrupt  prescription. 

2.  The  Sf  llabua  in  the  case  Of  Flower  T. 
O'Connor,  17  La.  213,  criticised. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  CJourt,  Par^ 
Ish  of  Caddo;  Alfred  Dillingham  Land,  Judge. 

Action  by  Sophie  Schwartz  and  others 
against  John  Lake.  Judgment  for  defendant, 
and  plalntlCFs  appeal.  Affirmed. 

Sidney  Levy  Herold  and  Alexander  &  Wil- 
kinson, for  appellant  Sh^herd  &  Land,  for 
appellee. 

FROYOSTT,  J.  This  is  a  Bult  to  revive  a 
Judgment  On  ecception  the  first  citation 
aerved  on  the  defendant  was  held  to  be  de- 
fective, PlalntlfC  then  caused  a  second  cita* 
tlon  to  be  Issued  and  served.  Thereupon  the 
defendant  pleaded  the  prescription  ot  10  years 
applicable  to  Judgments.  Civ.  Code,  art 
3547.  This  prescription,  like  all  others,  may 
be  Interrupted  by  the  dtatlon  of  the  defend- 
ant Civ.  Code,  arts.  3547,  3518.  "A  legal 
Interruption  takes  place,"  says  the  latter  ar- 
ticle, "when  the  possessor  has  been  cited  to 
appear  before  a  court  of  justice,'*  etc.  This 
article  speaks  only  of  the  citation  of  the  pos- 
sessor, but  "the  same  rule  applies  to  the  pre- 
scription liberandi  causa."  White  v.  McQuil- 
lan, 12  La.  530.  The  10  years  following  the 
Judgment  sought  to  be  revived  expired  after 
the  service  of  the  first  citation,  but  before 
the  service  of  the  second.  The  question  is, 
therefore,  whether  this  first  citation  was  so 
defective  as  not  to  have  intompted  the  pre- 
scription. 

There  are  not  two  ways  of  citing  a  de- 
fendant There  is  bnt  one  way,  and  it  is  that 
provided  for  by  article  170  of  the  Code  of 
Practice.  Among  other  requisites  there  laid 
down  for  this  citation,  are  those  that  It  shall 
be  Issued  by  and  be  signed  by  the  clerk.  The 
first  citation  served  upon  the  defendant  now 
relied  upm  for  the  Interruption  of  the  pre- 
scription, consisted  In  a  duly  certified  copy 
of  the  petition,  accompanied  by  the  follow- 
ing document  or  pajier: 

"Mrs.  Sophie  Scbwarts  &  als.  vs.  John  Lake. 

"Na  7,899.  In  the  First  Judicial  District 
"Court,  Parish  of  Caddo. 

"To  John  Lake  of  the  Parish  of  Caddo. 

"You  are  hereby  cited  to  appear  In  the 
office  of  the  clerk  of  said  court  in  the  city  of 
Shreveport,  pariah  aforesaid,  and  comply  wltb 


the  demand  contained  In  the*  petition  of 
which  a  copy  is  hereto  annexed,  or  file  your 
answer  thereto  In  writing,  in  the  office  of  the 
said  clerk.  In  ten  days  after  the  service  here- 
of, with  one  additional  day  for  every  ten 
miles,  between  your  residence  and  the  (Ace 
of  the  said  clerk. 

"Witness  Honorable  A.  D.  Land,  Judge  ot 

said  Court  this  day  of  ,  A.  D.  190-. 

 ,  Clerk. 

"A  true  copy:   Attest  ■  ,  Clerk." 

This  paper  bore  the  seal  of  the  court,  but 
as  may  be  noticed,  was  not  signed  by  the 
clerk,  and  was  not  dated.  The  proof  ia, 
however,  that  those  of  the  blanks  In  it  that 
were  filled  were  so  filled  In  the  handwriting 
of  the  clerk,  and  that  It  was  served  In  per* 
son  on  the  defendant 

Unless  a  defendant  can  be  cited  without  a 
citation,  we  do  not  see  how  It  can  be  con- 
tended that  the  defendant  In  this  case  was 
cited.  This  unsigned  paper  was  certainly 
not  a  citation,  and  the  copy  of  the  petition 
was  not  a  citation,  and  the  two  together 
were  not  a  citation.  A  citation  la  an  order 
from  the  court  to  the  defendant  to  appear 
and  answer,  and  this  order  can  emanate 
only  from  the  clerk,  and  only  under  his  sig- 
nature. It  is  the  clerk's  signature  that  im- 
parts legal  life  to  the  document  called  a  "cita- 
tion." Without  the  clerk's  signature,  the 
document  is  nothing  more  than  mere  writing 
or  print 

Counsel  for  plaintiff  argues,  however,  and 
correctly,  that  this  court  has  made  a  dis- 
tinction between  citation  for  the  purpose  of 
serving  as  a  basis  for  Judgment  and  citation 
for  the  purpose  of  interrupting  prescription, 
emancipating  the  latter  from  the  strict  com- 
pliance with  requirements  ot  article  179, 
Code  Prac,  exacted  In  the  case  of  the  former. 
But  this  court  has  never  held,  and  could  not 
hold,  that  prescription  can  be  interrupted 
by  the  service  of  a  docnment  such  as  the  one 
here  in  question.  Let  ns  examine  tbe  caasB 
cited  by  plaintiff's  counsel. 

In  Satterly  v.  Morgan,  83  La.  Ann.  846) 
the  service  had  been  on  the  attorney  In  fact 
although  the  citation  had  been  addressed  to 
the  defendant  himself,  and  also  his  residence 
of  the  defendant  had  been  erroneously  givm. 
The  court  doubted  whether  the  citation  was 
not  good,  even  as  a  basis  for  Judgment  but 
held  that  It  was  certainly  good  for  the  por^ 
pose  of  Int^upting  prescription. 

In  Martinez  v.  Vives,  30  La.  Ann.  918,  the 
sole  defect  was  that  the  number  of  days 
within  wtiich  to  answer  had  not  been  specified. 

In  Blanc  v.  Dupre,  36  La.  Ann.  847,  the 
contention  was  that  the  administrator  who 
bad  brought  the  suit  was  without  authority 
to  do  so,  tiiB  appointment  having  been  null, 
and  that,  therefore,  his  suit  did  not  have 
the  effect  of  interrupting  the  prescription. 
The  decision  of  the  court  was.  In  effect  that 
the  administrator  was  an  o&ca  de  facto, 
and  that  therefore,  bis  salt  Jpt^rmptK!  tlw 
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prescription.  The  miffldeiu^  of  tlie  citation 

waa  not  involved. 

In  Flower  t.  O'Connor,  17  La.  213,  the  suit 
whereof  the  citation  was  relied  on  to  inters 
mpt  prescription,  had  been  brought  on  a 
partnership  claim  by  one  of  the  partners  of  a 
dissolved  partnership.  The  point  was  tbat 
the  plaintUT  bad  no  authority  to  r^resent 
the  Interest  of  his  former  partners,  and  that, 
therefore,  his  suit  had  not  interrupted  pre- 
scription as  to  this  interest.  The  coTirt  Iield 
that  it  had.  The  case  did  not  Involve  the 
raffldency  of  the  citation  in  point  of  fonn. 

In  New  Orleans  Canal  &  Banking  Com- 
pany V.  Tanner,  26  La.  Ann.  273,  all  that 
was  held  was  tbat  a  citation  by  a  de  facto 
clerk  Is  valid. 

In  Smith  V.  Taylor,  10  Rob.  138,  the  court 
simply  applied  the  maxim  of  "contra  non 
valentem  agere  non  currlt  prssscriptio,"  a 
principle  now  no  longer  recognized.  Cox  v. 
Von  Ablefeldt,  106  La.  543,  80  South.  176. 

In  White  v.  UcQnillan,  12  La.  630,  the 
court  held  tbat  a  citation,  otherwise  regular, 
would  interrupt  prescription,  notwithstanding 
tbat  the  copy  of  petition  served  was  not  cer- 
tified by  the  clerk.  As  we  read  this  decision, 
it  is  to  the  effect  that  the  copy  of  the  peti- 
tion is  not  required  to  be  certified. 

In  Leon  v.  Boulllet,  21  La.  Ann.  661,  the 
objection  was  that  the  citation  had  been  in 
English,  although  French  was  the  motha 
tongue  of  the  defendant,  and  be  was  entitled 
to  dtatlon  In  French.  This  was  a  mere  Ir- 
n^ularity,  which  default  would  have  cured. 
Same  case.  But  default  cannot  cure  want 
of  signature  by  tbe  (derk.  Anderson  t. 
Joiiett,  14  La.  Ann.  614. 

In  Elmore  v.  Ventress,  24  La.  Ann.  882,  all 
that  Is  held  is  tbat  want  of  or  defect  In  cita- 
tion is  cured  by  answering  the  merits  and 
tbat  the  curative  power  of  tbe  answer  relates 
back  to  the  citation. 

In  Driggs  V.  Morgan,  10  Bob.  llfi.  a  de- 
mand by  way  of  reconvention  was  held  to  In- 
terrupt prescription.  Of  course  It  does,  since 
It  Is  tbe  exact  equivalent  of  a  regular  citation. 

In  Barrow  v.  Shields,  13  La.  Ann.  67,  a 
regular  citation  on  a  premature  demand  was 
held  to  have  Interrupted  the  prescription  "for 
the  time  tbat  the  salt  lasted  after  tbe  maturi- 
ty of  tbe  note." 

These  are  all  the  cases  dted  by  plaln- 
tUTs  cDunseL  They  may  be  assumed  to  be 
tbe  strongest  that  can  be  found  In  our  Re- 
ports In  support  of  the  sufficiency  of  this 
dtatlon,  and  yet  what  have  we?  A  case 
when  tbe  court  doubted  whether  tiie  dta- 
tlon was  not  suffldently  formal,  even  as  a 
basis  for  judgment;  another  case  where,  as 
ve  understand,  the  court  held  tbat  tbe  dta- 
tlon was  not  defective;  another,  where  the 
defect  was  such  as  would  be  cured  by  de- 
fault; anotlier,  where  the  number  of  days 
wltbln  -wMdk  to  answer  bad  not  been  sped- 
fled— a  pnr^  technical  defect;  and.  Anally, 
we  have  several  cases  which  did  not  turn 
upon  the  anffidency  of  the  dtatlon  In  point 
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of  form,  but  upon  other  conslderatlonB  not 
here  Involved.  These  cases  are  certainly  not 
precedents  for  holding  tbat  the  unsigned 
paper  served  on  the  defendant  in  this  case 
was  a  dtatlon— no  matter  for  what  purpose. 

If  the  purpose  of  a  dtatlon  were  merely 
to  bring  home  to  the  defendant  knowledge  of 
tbe  claim  of  tbe  plaintiff,  perhaps  tbe  service 
of  a  copy  of  tbe  petition  might  suffice.  But 
the  purpose  is  to  convey  to  blm  the  moudate 
of  the  court  that  he  pay  the  debt,  and  noth- 
ing short  of  a  duly  authenticated  summons 
moving  directly  from  tbe  court  to  him  can 
answer  tbe  latter  purpose.  A  mere  copy  of 
the  plalntifTs  petition  will  not  do.  Tbe  peti- 
tion Is  tbe  act  of  the  plabitlfl;  It  Is  not  the 
act  of  the  court. 

This  court  has  never  Intended  to  say,  nor 
has  ever  said,  tbat  judidal  notice  of  the 
claim  of  a  plaintiff  brought  home  to  a  de- 
fendant otherwise  than  by  a  summons  ema- 
nating from  the  court  Itself  as  tbe  act  of 
the  court— that  Is  to  say,  by  a  dtatlon~can 
interrupt  prescription.  Any  such  doctrine 
would  be  In  the  teeth  of  the  CIvU  Code. 
What  is  said  by  the  court  arguendo  in  the 
case  of  Flower  v.  O'Connor,  17  La.  217, 
must  be  taken  with  tbat  qualification,  llie 
term  "judicially  notified,"  there  made  use  of, 
must  be  understood  to  mean  "Judicially  noti- 
fied" by  means  of  a  dtatlon;  for  this  Is  tbe 
only  mode  recognized  by  our  law  for  Inter- 
rupting prescription  judicially.  The  syllabus 
of  the  O'Connor  Case  has  been  repeated  in 
other  cases— perhaps  without  sufficient  atten- 
tion to  tbe  looseness  or  vagueness  of  its  lan- 
guage; but  tills  has  not  had  tbe  effect  of 
dianglng  the  law  In  this  matter  of  tbe  In- 
terruption of  prescription  by  judldal  demand 
as  contained  in  tbe  Codes  and  as  heretofore 
applied  by  this  court 

Perhaps  it  may  be  as  well  to  admit  that 
In  this  O'Connor  Case  the  court  suffered  It- 
self to  be  misled  by  the  passage  from  Foth- 
ler  quoted  in  the  decision.  That  passage,  as 
appearing  In  Potliler,  reeds  as  follows: 

"When  the  owner  of  part  of  an  estate  has 
brought  suit  In  revendlcatlon  for  tbat  part 
which  belongs  to  him  against  one  who  is  In 
possession  of  tbe  whole  by  virtue  of  a  just 
title,  this  suit  interrupts  the  possession  and 
the  course  of  the  prescription  only  for  the 
share  of  the  plaintiff.  Inasmuch  as  the  pos- 
sessor continues  to  hold  the  remainder  with- 
out disturbance,  the  time  of  the  prescription 
continues  to  run  In  bis  favor. 

"However,  If,  by  having  the  titles  of  the 
plaintiff  thus  communicated  to  him,  which 
titles  are  Joint  between  this  plaintiff  and  his 
co-owna^  tbe  said  possessor  has  been  inform- 
ed of  the  right  of  ownership  of  the  said  co- 
owners,  this  information,  which  puts  an  end 
to  the  good  faith  of  bis  possession  with  re- 
gard to  tbe  shares  of  these  co-owners  who 
have  not  yet  brought  suit,  interrupts  also 
and  stops  the  course  of  tbe  prescription  with 
regard  to  the  shares  of  the  said  co-owners. 

"Hence  It  Is  thai;  wl^^  s^.^«^n«^^^ 
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said  co-owners  bring  suit  against  this  poa- 

seatior  for  tbelr  Bharea,  If  he  pleads  against 
them  that  as  to  these  shares  prescription  bad 
run  In  his  favor  before  the  filing  of  snlt, 
they  will  be  jnstlfled  In  replying  to  him  that 
the  prescription  has  not  ran.  in  his  favor; 
that  it  was  interrupted  by  the  knowledge 
which  he  acqnlred  of  their  rights  of  owner- 
ship through  the  first  salt  brought  against 
him  wherein  tbelr  titles  were  communicated 
to  him." 

A  few  pages  bacli  (Be  la  Prescription,  voL 
8,  p.  404,  Ko.  34),  the  great  Jurist  had  said: 

"Under  the  Koman  law  It  sufficed  that  the 
good  faith  required  for  prescription  should 
have  characterized  the  possession  at  Its  com- 
mencement The  knowledge  which  the  pos- 
sessor might  have  afterwards  acquired  of  the 
thing  not  Iwing  his,  did  not  prevent  the  pre- 
scription from  running  in  his  favor. 

*1n  our  French  law  we  liave  departed  from 
the  Roman  law  on  this  point,  and  adopted  the 
mle  of  the  can<Hi  law,  accordtog  to  wblcb 
good  faith  Is  required  tot  the  entire  pre- 
scriptive period. 

"This  disposition  of  the  canon  law  is  very 
equitable.  The  possessor,  by  the  knowledge 
wblch  he  acquires  of  the  thing  not  being  his. 
Incurs  the  obligation  to  give  up  this  thing 
which  In  the  beginning  he  had  possessed  In 
good  faith.  This  obllgatlMi  springs  from  the 
law  of  nature,  which  forbids  us  to  keep  as 
our  own  property  that  belongs  to  another. 
This  obligation,  after  once  it  has  come  into 
existence,  continues  to  subsist  until  dlschar- 
gedi  and  prevents  the  prescription." 

Thus  It  is  seen  that  In  this  passage  the  ko- 
tbor  was  expounding  the  canon  law,  which 
in  his  time  was  the  law  of  France  in  this 
matter  of  the  Interraption  of  prescription; 
and  that  he  was  not  expounding  the  Roman 
or  civil  law.  It  Is  seen,  also,  that  betwerai 
the  two  systems  there  exists  In  the  present 
connection  this  radical  difference:  that  by 
the  canon  law  good  faith  is  required  for  the 
entire  term  of  the  prescription,  whereas  by 
the  Boman  or  civil  lalv  tt  Is  required  only  for 
its  commencement  It  Is  seen,  furthermore, 
that,  as  a  consequence  of  this  difference,  un- 
der the  (me  system,  knowledge  brought  home 
to  the  possessor  touching  the  Infirmity  of 
his  title  puts  an  end  to  the  prescriptloa  by 
putting  an  end  to  his  good  faith;  wha«as 
under  the  other  system  such  knowledge  does 
not  Interfere  wiOi  the  course  of  the  prescrlp* 
tlon.  Now,  the  Code  Napoleon,  art  2200,  and 
our  Code,  art.  8479,  have  adopted  the  Roman 
or  civil  law  In  this  matter.  "It  is  sufficient 
It  the  possession  has  commenced  m  good 
faith,"  says  this  article  3470.  "If  the  pos- 
session should  afterwards  be  held  in  bad 
faith,  that  shall  not  prevent  the  prescription." 

Arguendo,  in  this  O'Connor  Case,  the  court 
BSid: 

"It  Is  clear  from  tills  doctrine  of  Fotbler 
that,  in  order  to  determine  the  effect  and  ex- 
tent of  a  legal  interruption,  we  must  inquire 
more  parttcularly  Into  the  object  and  cause 


of  the  action  than  Into  the  tif^bt  of  tbe  plaii^ 
tiff,  the  manner  In  which  It  Is  prosecuted, 
and  the  craupetency  of  the  court  In  which  It 
Is  Instituted,  and  endeavor  to  ascertain  how 
far  the  knowledge  of  the  titles  on  which  the 
action  is  founded  has  been  brought  home  to 
the  defendant  by  the  judicial  demand;  and 
we  do  not  hesitate  to  conclude  that  If  It  be 
established  that  the  defraidant  has  been  judi- 
cially notified  of  the  titles  which  are  the 
foundation  of  the  demand  for  the  whole  of 
the  property  or  of  the  debt  so  as  to  acquire 
a  sulHclent  knowledge  of  the  rights  which  are 
sought  to  be  enforced  against  him  by  a  suit 
there  results  from  said  salt  a  legal  Interrup- 
tion In  favor  of  those  to  whom  such  rlj^tB 
may  belong." 

In  framing  the  ayllabUB  the  reporter  repro- 
duced this  language  as  representing  the  doc- 
trine of  the  case,  whereas  the  real  doctrine 
of  the  case,  the  part  of  the  reasons  for  Judg- 
ment directly  applicable  to  the  fact»-4t  will 
be  remembered  that  the  suit  was  by  a  mem- 
ber of  a  dissolved  partnership  to  recover  a 
debt  of  the  partnership— was  the  following: 

"A  sixth  exception  is  where  the  party  who 
has  acted  can  be  taken  to  have  done  so  not 
alone  in  his  own  interest  hut  also  In  that  of 
another,  who  has  tacitly  given  him  the  au- 
thority." 

For  this  legal  proposition  the  court  gives 
the  authority  of  Tropiong,  Duranton,  and 
Pardessus,  commentators  of  the  Code  Napo- 
leon, which,  as  stated  above,  has,  like  our 
Code,  adopted  In  this  matter  of  the  Intormp- 
tlon  of  prescription  the  B<anan  doctrtne. 

Bvldentty  In  that  part  of  the  argument 
adopted  by  the  reporter  for  his  syllabus  the 
court  had  been  betrayed  by  the  (Odlnarlly 
Infallible  auflurity  of  Pothler  Into  using  lan- 
guage appropriate  to  the  canon  law,,  where, 
for  lutermptlng  prescription.  It  suffices  to 
bring  a  man  before  the  tribunal  of  his  own 
consdenee;  1>ut  entirely  Inartistic  and  inapt, 
to  say  the  least,  in  an  eqioBitlon  of  the  cItH 
law,  where,  to  interrupt  the  prescription,  the 
tribunal  before  which  the  defendant  must 
be  brought  la  that  of  the  dvll  ma^strate. 
Hence  we  say  fliat  by  tiie  expression  "jud^ 
daily  notify"  the  defendant  the  court  must 
be  understood  to  have  meant  "Jndldally  no- 
tify" him  by  means  of  a  dtatlon.  because  no 
other  mode  of  judldAl  notification  totermpt- 
ive  of  prescription  Is  known  to  our  law. 

It  Is  thnefore .  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
affirmed. 


(lOt  Ul.  IMS) 
STATE  V.  JOHN.   (No.  14.771.) 

Supreme  Court  of  LooialaDa.    March  80* 
ld03.) 

CRIMINAL  LAW— APPBAlr-RBVISW— NBW 
TRIAL. 

1.  When,  In  a  criminal  case,  the  district 
court  overmles  a  motion  for  a  new  trial,  based 
upon  tiie  alle^Uon  that  the  Twdict  wasi  not 
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Jwrtlflcd  IjV  fha  «Tldetict,  Iti  nctlon  cftsoot  bt 
reriewod  m  the  Snpreme  Court 

Z  Complainta  of  the  cbarce  girm  by  ^ 
judge  In  a  criminal  caee,  prewnted  to  bim  for 
the  firat  time  apon  a  motion  for  new  trial,  will 
aot  be  conaidered  in  the  Sapiwm  Cooxt. 

(SjUaboa  hf  the  Conrt) 

^peftt  from  Judicial  District  Oonrt,  Parish 
of  Caddo;  Alfred  DUIlngbam  Land,  Judge. 

Nlcholai  J(diik,  tilaa  J<Aii  .ftruDO*  was  c<ni- 
vletad  ct  rteAwtoM  atolu  (ooda,  and  appeals. 
Afflrmed. 

Maplea  &  McDonald,  for  appellant  Walter 
Onion,  Atty.  Oen.^  and  J.  R.  land.  Diet 
Attj.  (Lewis  Gnlon,  of  cotinsd),  for  the  Stata^ 

Statement 

.  HONROB^  1.  Defendant  lutTliiff  been  con- 
Ticted  for  recelrlng  stolen  goods  knowing 
them  to  be  stolen,  appeals  from  a  aentenoe 
of  inqnlBtnunent  at  hard  labcff,  uid  preaoiti 
Ida  case  to  this  court  npon  a  bill  of  exceptiona 
taken  to  tba  mllng  of  the  judge  «  quo  nfoa* 
ing  a  new  trial. 

Tbe  grounds  alleged  In  the  motion  for  a 
new  trial  are  snbatantlally: 

Tbat  tbe  reidlet  la  oontnur  to  ttie  law  and 
the  evidence,  In  that 

(1)  Tbe  conrt  failed  to  charsa  tibe  Jnrr  as 
reqnlred  bj  law,  and  aa  reamsted  by  eoimad 
for  tbe  defendant  aa  to  the  presnmptlon  aris- 
ing from  the  nnoplalned  reoe^  and  poaee» 
rion  of  atolen  gooda. 

(S9  That  tlie  state  failed  to  abov  thai  tbt 
defndant  rec^nd  tbe  gooda  deacrlbed  In  tbe 
feMlictment  from  any  poraon  who  bad  stolen 
them,  *'but-dld  show  clearly  and  oondnslTely" 
tba  tlMCt  of  tbe  aame  by  tbe  defendant 

Oplnlcm. 

1.  No  bin  appears  to  haTo  beat  roaemd  to 
toe  diarge  wben  given,  or  to  tbe  refnaal  U 
the  court  to  give  tbe  epedal  charge  reqaested; 
and  tbe  connad  aay  In  thdr  brief:  *^e  were 
BO  oMifldent  that  the  legal  pnq>oelttono  argned 
to  tbe  Jory  were  accepted  by  them  that  we 
were  atadd  of  prejudicing  the  defeaiae  wltb 
0ie  Jury  by  exiawsalng  complaint  at  tbe 
charge;  hence,  however  inaofflelnit  the  charge 
waa,  we  are  wtthont  remedy."  Hie  condn- 
alcm  la  anatalned  by  tbe  mllng  of  this  conrt 
State  T.  Weston,  107  La.  40,  31  Sontb.  888. 

Sl  It  amteaia  from  tbe  bUI  tbat  the  conrt 
icfoaed  to  pomlt  file  defendant* a  eonnael.  np- 
on tbe  bearing  of  tbe  motion  for  new  trial,  to 
prove  1^  the  district  attorney  tbat  the  stoto 
bad  proyed  oa  flie  trial  certato  facta  point- 
tag  to  tbe  conctnslon  that  tbe  defendant  bad 
stolen  the  goods  which  he  was  charged  with 
having  received.  It  la  for  a  district  court 
and  not  fbr  this  court  to  determine  whether 
a  verdict  to  a  crlmto^  caae  ta  anatalned  by 
tbe  eridoice;  and  wben  tbe  district  conrt 
overmlea  a  motion  for  new  trial,  htddliv  toat 
the  verdict  ma  jnatlfled,  tbia  court  cannot  re- 
view Itt  GtmcloalfHiB,  even  though  to  a  bin 
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of  cocc^tlona  leaerved  to  aneh  mllng  la  «m- 
bodled  a  rtenmA  of  the  testimony  which  waa 
takoi  m  tbe  trial,  algned  by  tbe  district  at- 
torney and  comiael  tor  tbe  accused.  Stoto 
T.  MlUer,  107  la.  796,  82  Sontb.  .191. 

In  tbe  Instant  caae  tbe  blU  doea  not  con- 
body  a  reanmfi  of  the  testimony,  and  the 
Judge  a  quo  atotea  ttait  It  iraa  shown  that 
when  the  property  deacribed  to  tbe  lndlc^ 
ment  whl«b  bad  been  atolen  tram  a  freight 
car,  waa,  shortly  afterwards,  found  to  de- 
fendanra  atore,  be  at  flrat  asaerted  ttait  be 
had  pnrchaaed  It  aa  wonld  appear  from  hla 
Invoices^  and  tiien,  not  bdng  able  to  produce 
■the  tovoleee,  toat  be  had  bon^t  tt  from  a 
negro,  who  drove  up  to  bla  atore  aftw  mid- 
night and  that  wbUst  hla  oounael  argued 
that  tbe  latter  statement  waa  nntme,  the  Ju- 
ry b^eved  It  and  hence  bdleved  tbat  toe 
defendant  waa  a  receiver  of  stolen  goods,  and 
not  a  buriAar  or  ttiel 

The  appeal  really  ^eaenta  nothing  upon 
wWch  tola  court  can  act  and  the  Judgment 
appealed  from  la  affirmed. 


on  La.  lOM) 

MIOUBK  V.  DBLCAMBBB  et  aL  <Na. 

14,690.) 

(Supreme  Coart  of  LooIaiaDa.    March  80; 

1903.) 

BUGGBSSION— HOHOLOOATIOH  07  ACCOUNT- 
OONCLUSITBHESS-PBBSUUPTIONS. 

1.  A  jndgmeot  of  homologation  of  an  ae- 
coDDt  and  tableaux  of  dlstilbntion,  filed  by  an 
administrator  of  a  saccession,  doea  not  as  be- 
tween th«  sdminlstrator  and  the  heir,  conclnde 
the  latter  auless  It  ia  shown  he  waa  cited,  or 
made  aroearanoe  In  the  proceedings. 

2.  Under  tba  drcnmstances  of  this  caae  the 
presumption  aaiate  rite  acta  prtetumuutur  can- 
not be  invoked  to  wapfif  lack  of  proof  ot  cita- 
tion or  notice  to  tha  hdr,  or  of  wpoaranoe  br 

him. 

(gjllabna  by  the  Ooazt) 

Appeal  from  Ntoeteentta  Judicial  District 
Court  Pariab  of  Ibaria;  T.Don  rooter.  Judge. 

Action  by  Dominique  Mtgoea  agalnat  Lonla 
Delcambre  and  others.  Judgment  for  de- 
fendants, and  plalntliT  appeals.  Reversed. 

Weeks  ft  Weeks  and  J.  Sully  Martel,  for 
appellant  Waltw  J.  Bnrke  ft  Bzo.,  for  ap' 
pelleea. 

BLANCHARD.  J.  Judged  by  the  prayer 
of  his  petition,  plalntUTs  suit  is  one  to  set 
aside  and  annul  letters  of  administration 
which  Issued  to  defendant  Louis  Delcambre. 
purporting  to  show  that  he  had  been  appoint- 
ed administrator  oi  tbe  Succession  of  bis  de- 
ceased wife,  Mrs.  Adelaide  Landry  Delcam- 
bre. 

The  contention  is  that  toere  was  no  order 
appointing  Delcambre  administrate,  and 
that  therefore,  there  was  no  authority  for 
the  caerk  of  the  Court  or  his  deputy,  to  Issue 
the  lettera  aforesaid. 


ft  Sm  Bzaeator*  aod  Adndntotrater^  voL  H 
Ont  XHg.  H  lOMk  MS.  tm.  ^ 
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On  dw  rapposltlon  that  the  setting  aside 
and  annnlUng  of  the  letters  of  administra- 
tion wotUd  leave  the  appUcatloa  of  Loiils 
Delcambre  for  appointment  as  administra- 
tor still  pending,  plalntlffl  oppoBea  his  ap- 
pointment, prays  rejection  of  the  same,  and 
asks  to  he  appointed  administrator  himself. 

The  petition  avers  that  Mrs.  Adelaide  Lan- 
dry Delcambre,  grandmother  of  the  plaln- 
tUT,  died  In  1891  Intestate,  leaving  a  large 
estate,  consisting  of  real  and  personal  prop- 
erty and  credits,  the  greater  part  of  which 
pertained  to  the  community  of  acquets  and 
gains  which  had  existed  between  herself  and 
her  surviving  husband,  Lonia  Delcambre} 
that  she  left  children,  Issne  of  her  marriage 
with  Louis  Delcambre,  and  grandchildren,  Is- 
sue of  the  marriage  of  her  predeceased 
daughter,  Evlna  Delcambre.  with  Lnzin  Ml- 
gues;  that  plaintiff  Is  one  of  the  latter— 
that  la  to  say,  he  Is  the  son  of  the  said  S^lna 
and  Lozln  Mlgues;  and  that  he  Is  now  of  the 
full  age  of  majority  and  wishes  to  accept 
the  succession  of  his  grandmother  with  ben- 
efit of  inventory. 

Besides  the  averments  relating  to  the  al- 
leged unauthorized  appointment  of  Lonis  Del- 
cambre as  administrator,  the  petition  goes  on 
to  recite  divers  and  sundry  (barges  against 
him  in  connection  with  the  estate  of  his  de- 
ceased wife,  which  It  is  not  necessary  to  de- 
scribe or  notice  in  view  of  the  issue  which 
the  case,  In  its  present  fornix  presents  for 
determination. 

Defendant  interposed  as  an  exception  the 
plea  of  res  judicata.  The  averments,  upon 
which  the  plea  rests,  are  that  Louis  Del- 
cambre, acting  in  his  capacity  as  administra- 
tor of  his  deceased  wife's  succession,  filed 
an  account  of  his  gestlon  In  April,  1894,  In 
which  account  his  capacity  as  administrator 
was  specially  set  forth;  that  the  account  re- 
cited the  facts  relating  to  tiie  taking  of  In- 
ventories of  the  property  of  the  succession 
and  of  the  sale  of  propoly  belonging  to  It; 
that  a  projet  at  distribution  of  proceeds  of 
property  sold,  and  of  property  remaining  un- 
sold, among  creditors  and  heirs,  formed  part 
of  the  account;  that  to  these  proceedings 
the  plaintiff  in  the  present  suit,  being  then  of 
full  age,  was  a  party;  and  that  there  was 
final  Judgment  homologating  the  account  in 
all  particulars. 

The  contention  la  that  this  Judgment  es- 
tops plaintiff  from  now  disputing  the  regu- 
larity of  the  appointment  of  the  accountant 
as  administrator. 

When  the  exception  came  on  for  trial,  de- 
fendant (exceptor)  offered  In  evidence  (1)  the 
account  filed  by  Louis  Delcambre  as  admin- 
istrator of  the  succession  of  Adelaide  Landry 
Delcambre;  (2)  the  petition  of  the  adminis- 
trator accompanying  the  account,  together 
with  the  order  of  court  written  at  the  foot  of 
the  petition;  (3)  the  Judgment  of  the  court 
bomolcgatlng  the  account. 

The  ordw  of  the  Judge  endorsed  on  the  petl< 
tloa  accompanying  the  account  directed  Lnidn 


Mignee  to  be  appointed  tutor  ad  hoc  to  bla 
minor  <^ldren,  who  were  among  the  beizs  of 
the  succession,  and  directed  notice  to  Issue  to 
all  the  heirs  of  the  deceased,  Mra.  Adtiaide 
Landry  Delcambre,  as  tequhnd  by  law.  This 
la  presumed  to  have  meant  notice  of  the  fil- 
ing of  .the  account 

But  nelthOT  the  service  of  any  such  notice, 
nor  of  citation,  upon  any  of  the  heirs,  nor 
even  of  publication  of  notice  of  the  filing  of 
the  account,  was  shown  on  the  trial  of  the 
exception.  Nor  was  It  shown  that  the  plain- 
tiff herein,  nor  any  of  his  coheirs,  made  any 
appearance  in  the  proceedings  leading  up  to 
the  homologation  of  the  account 

There  was  Judgment  maintaining  the  ex- 
ception and  dismissing  plaintiff's  suit 

He  appeals. 

Rnllng— The  sole  Issue  before  the  Court  la 
the  correctness  oel  non  of  this  ruling  sustain- 
ing the  plea  of  ret  judicata* 

The  Judgment  lnterp(»ed  as  constituting 
the  thing  adjudged  does  not  conclude  the 
plaintiff  for  the  reason  that  he  la  not  shown 
to  have  been  made  a  party  to  the  proceed- 
ings leading  up  to  It 

He  was  of  full  age  at  the  time  the  accoxmt 
was  filed  and  the  law  required  him  to  t>e 
cited.  Unless  he  wore  cited  the  Judgment  of 
homolt^ation,  as  between  blm  and  the  admin- 
istrator, does  not  conclude  him,  and,  hence,  It 
(the  Judgment)  cannot  serve  aa  the  basis  of 
the  plea  of  rai  judicata.. 

Under  the  drcumstancea  of  this  case,  the 
comparatively  recent  date  of  the  Judgment 
the  existence  of  the  succession  record,  the 
parties  all  being  still  alive,  etc.,  the  presump- 
tion omnia  rite  acta  pratmnuntur  cannot  be 
Invoked  to  supply  lack  of  proof  of  citation  or 
notice  to  the  heirs. 

The  case  of  Gentile,  Administrator,  t.  Fo- 
ley, 3  La.  Ann.  146,  cited  eontra  by  the  ap- 
pellee, goes  only  to  the  extent  of  holding  that 
"after  twenty  years,  there  Is  a  presumption 
In  favor  of  every  Judicial  tribunal,  acting 
within  its  Jurisdiction,  that  all  persons  con- 
cerned had  due  notice  of  Its  proceedings." 

Here,  not  the  half  of  twenty  yeara  had 
elapsed  and  there  was  no  reason  why,  If  cita- 
tion had  issued,  it  could  not  have  been  shown. 
The  law  contemplates  a  record  being  kept  of 
the  Issuance  of  citation  and  its  service.  It  la 
required  that  after  service  of  a  certified  copy 
upon  the  party  to  whom  addressed,  the  orig- 
inal, with  the  return  of  service,  be  deposited 
In  the  court's  archives  (Code  Prac.  art  204). 
and  the  proper  and  usual  place  for  It  Is  in 
the  record  of  the  suit  or»  In  this  case,  of  the 
succession. 

The  account  filed  by  the  administrator,  the 
Judgment  of  homoIogatI<ni  of  which  is  invok- 
ed as  constituting  ree  judicata, ,  does  not  pur- 
port to  be  a  final  account  nor  as  one  settling 
the  succession,  nor  winding  up  its  affairs  def- 
initely. There  was  no  prayer  for  discharge 
of  the  administrator,  and  the  Judgment  did 
not  discharge  htm. 

Indeed,  tha  petition  aocomra^ying  tb*  «e> 
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coimt  asfeed  tor  pennlsslon  to  pay  the  debts 
Mt  forth  (tbmby  conceding  tbey  were  bUU 
unpaid)  and  the  judgment  of  bomologatlon 
ordered  the  aame  done. 

All  of  vbldi  shows  that  the  auccesslon  of 
Mrs.  Addalde  Landry  Delcambre  remains  un- 
settled and  still  under  administration  In  th^ 
Parish  of  Iberia. 

Without  citation  upon  the  plaintiff,  In  the 
proceedings  leading  up  to  the  Judgment  of 
homologation,  the  Jorisdlcticm  of  the  court 
did  not  attach  as  to  him,  and  no  Judicial  e»- 
toppel  resolts  from  the  Judgment,  quoad  him- 
self and  the  administrator. 

In  Durham  y.  Williams,  32  La.  Ann.  972, 
where.  In  a  matter  somewhat  similar  to  this, 
the  plea  of  rw  Judicata  was  invoked,  the 
Court  held  that  the  party  interposing  the  plea 
MMt  aitatUth  tka  fact  of  citation,  saying:— 

"We  do  not  find  In  the  record  tliat  the  heirs 
and  children  were  directly  notified  of  the  ren- 
dition of  the  aceonnt  The  only  evidence  to 
show  notice  was  newspaper  advertisement 
A  citation  was  necessary  to  fasten  upon  the 
heirs  the  consequences  of  the  homologation 
of  the  account" 

In  the  case  at  bar  not  even  notice  by  news- 
paper publication  is  shown. 

The  doctrine  stated  in  the  Durham  Case, 
Mtpra,  Is  sustained  by  an  unbroken  line  of 
authorities.  Among  them  are  Mullen  v.  King, 
10  La.  Ann.  674;  Truxlllo  T.  Truxllio,  11  La. 
Ann.  412;  l4indry  t.  Landry,  La.  863, 
368,  20  South.  900;  Garter  HcManiu,  16 
La.  Ann.  676. 

The  case  of  Succesaion  of  Conrad,  45  La. 
Ann.  89,  11  South.  935,  cited  contra.  Is  not 
applicable^  In  that  case  re*  judicata  was 
pleaded  to  an  opposition  filed  after  the  adndn- 
istrator^B  account  to  the  creditors  had  been 
homologated  upon  notice  given  by  advertise- 
ment The  Court  Ibere  clearly  drew  the  dis- 
tinction between  accounts  rendered  to  cred- 
itors and  tableaux  of  distribution  among  heirs, 
and  held  that  an  account  duly  homologated, 
after  due  publication  of  notice  of  Its  filing, 
Is  oondnslve  on  ev^body  In  re^>ect  to  the 
amtnuU  and  vaiidity  of  the  creditors'  claims 
acknowledged  upon  the  account  That  the 
ruling  was  to  go  no  further  than  this  plainly 
appears  on  page  94,  45  La.  Ann.,  page  937, 11 
South.,  where  the  learned  organ  of  the  Court 
(Mr.  Justice  Watklns)  said:— 

"When  an  execntw  or  administrator  flies  a 
Snal  account  purporting  a  settiement  with  the 
belrs  of  the  estate  and  a  distribution  among 
tljem  of  the  net  assets  of  the  succession 
which  remain  In  his  hands  after  debts  ore 
paid,  perional  notioa  of  the  filing  thereof  must 
be  given  to  the  heirs— otherwise  a  Judgment 
homologating  it  would  be  of  no  avail." 

Appellant's  counsel  urge,  further,  that  the 
plea  of  rw  judicata  interposed  does  not  4>ply 
for  the  reason  that  (since  the  authority  of  the 
thing  adjudged  takes  place  only  with  respect 
to  what  was  the  object  of  the  Judgment)  the 
tblng  demanded  must  be  the  some,  the  de- 
mand must  be  founded  on  the  same  cause  of 
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action.  It  must  be  between  tba  same  partiea^ 
and  formed  by  tiiem  against  ea<A  ottacar  in  the 
same  quality,  and  that  these  essentlala,  ta 
aome  of  them,  are  lacking  in  the  inatant  case. 

Holding  that  the  want  of  citation  to  the 
heir,  aa  hereinbefore  discussed,  la  fatal  to  the 
plea,  we  do  not  deem  It  necessary  to  go  Into 
an  examination  of  the  question  secondly  pr^ 
sented  by  the  appellant,  and,  therefore,  re- 
serve opinion  upon  the  sam& 

For  the  reasons  given,  it  ta  ordered  and  de- 
creed that  the  Judgment  appealed  from  be  re- 
versed and  annulled,  that  the  exception  of  rst 
judicata  filed  by  defendant  In  the  court  be- 
low be  overruled,  that  the  cause  be  reinstated 
on  the  dodcet  of  toe  court  «  g«a  and  that  It' 
be  proceeded  with  according  to  law— coats  of 
both  courts  in  this  behalf  expended  to  b« 
borne  by  defendante  and  appelleea. 

a09  La.  1096) 
Succession  of  SIMMONS.    (No.  14,376.) 
(Supreme  Gonrt  of  Louisiana.    Bloreh.  90, 

1903.) 

SnCCESaiON— DOMICILB   or  DSOBDENT- 
CHANQB— SVIDBHOB. 

1.  A  change  of  domicile  from  another  State 
of  the  TTidoD  to  this  State  is  brought  about  bf 
the  act  of  residing  here,  combined  with  the  ii^ 
tention  of  makloR  one's  home  here^  of  renoun- 
cins  citisenshlp  elsewhere. 

2.  The  party  who  contends  for  a  change  of 
domicile  bears  the  burden  of  proving  it  Tlie 
domicile  of  origin  continues  notil  another  is 
acquired,  ontmo  et  facto.  So  long  as  a  reason* 
able  doubt  remains  the  presumption  Is  it  lias 
not  been  dtanged. 

(Syllaboa  by  the  Court) 

Appeal  from  Cttvll  District  Court  Faridi 
of  Orleans;  John  St  FanI,  Judge. 

In  the  matter  of  the  succession  of  Jamea 
H.  Simmons.  Proceedings  by  Kittle  S.  Sim- 
mons against  Bfartha  O.  Howell,  administra- 
trix. Judgment  for  platotUf,  and  d^endant 
appeals.  Modified. 

Richard  H.  Browne,  for  appellant  Boat- 
ner,  Dodds  &  Boatner  (WUlett  A  Wlllett  of 
counael),  for  appellee. 

BLANCHABD,  J.  James  H.  Slmmona 
died  to  New  Orleans  to  November,  190O,  at 
the  bouse  of  his  Antes,  Mrs.  Martha  a 
Howell. 

The  latto-,  aome  six  weeks  foUowiiv  hta 
death,  caused  his  succession  to  be  opraed  to 
the  Parish  of  Orleans,  claiming  his  domicile 
to  be  there,  and  was  appototed  admlnlatra- 
trix. 

Simmons  died  totostote.  He  left  neltoer 
ascoidanto  nor  descendants.  He  was  mar- 
ried, but  his  wife  was  not  with  him  when  he 
died.  She  was  at  the  home  of  her  brotbov 
In-law  to  Plckeiu  County,  Alabama,  where 
she  and'ber  husband  had  boarded  for  some 
time. 

She  came  to  New  Orleans  on  learning  of 
his  death  and  attended  his  obsequies.  There 
was  no  estrangement  betwem  them. 
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The  dead  man  owned  a  small  estate^  con- 
risHng  of  real  property,  In  Macon,  Noxabee 
County,  Mississippi,  and  be  had.  at  the  time 
of  his  death,  a  sum  of  money  on  deposit  In 
New  Orleans,  and  some  articles  of  personal 
property  there  of  small  valne.  His  estate  In 
New  Orleans,  nearly  all  of  which  was  money, 
was  Inventoried  at  $2,952.66. 

His  widow,  Mrs,  Kittle  8.  Simmons,  caused 
his  succession  to  be  opened  In  Noxubee  Coun- 
ty, Mississippi,  claiming  his  domicile  to  hare 
been  there,  and  letters  of  admlnistratioD  were 
issued  to  her  by  the  Chancery  Court  of  that 
County. 

The  present  contest  Is  between  his  sister. 
Mrs.  Howell,  who  claims  her  brother's  domi- 
cile was  In  I.iOulslana,  and  bla  widow,  who 
daims  his  domicile  was  in  MlssIsBlppl. 

If  his  domicile  were  in  Louisiana,  hla  sis* 
ter,  bis  sole  belr  under  the  Louisiana  law, 
would  take,  as  such,  all  liis  separate  pmwnal 
estate  within  the  State  of  Louisiana,  and  the 
one  undivided  half  of  all  the  property  haw 
that  i}ertalned  to  the  community  of  acquets 
and  gains  which  the  Louisiana  law  recog- 
nizes as  existing  between  husband  and  wife. 

As  all  tbe  property  and  money  he  left  here 
was,  likely,  community  in  character,  the  re- 
sult of  maintaining  the  contention  of  the  sis- 
ter as  to  the  place  of  his  domicile  would  be 
to  divide  the  Louisiana  estate  equally  be- 
tween herself  and  the  widow. 

If  his  domicile  were  in  Hlsslsdppl,  hla 
widow  would  take  his  entire  estate  in  both 
States. 

The  law  of  Mlsslsstp^  (Bev.  Code^  |  1546) 
on  this  subject  Is  as  follows:— 

**If  a  husband  die  Intestate  and  do  not 
leave  children  or  descendants  of  children, 
his  widow  shall  be  entitled  to  his  entire  es- 
tate, real  and  personal,  after  payment  of  bis 
debts." 

In  her  petition  opening  the  succession  ot 
her  broths  In  the  Parish  of  Orleans,  Mrs. 
Howell  asserted  her  status  as  sole  belr  pf  the 
deceased,  and  she  claims  tbe  rights  accorded 
her  as  such  by  the  Loalslana  law. 

The  widow,  appearing  by  petition  In  the 
succession  proceedings  in  the  Parish  of  Ory 
leans,  set  up  that  her  husband  was  domiciled 
in  Noxubee  County,  Mississippi,  at  the  time 
of,  and  prior  to  his  death,  and  that  he  was 
only  temporarily  sojourning  in  tbe  City  of 
New  Orleans  when  he  died  there. 

She  asserted  her  rights  of  sole  heirship  un- 
der  the  Mississippi  law,  alleging  her  accept- 
ance of  his  sncccsslon  according  to  the  stat- 
utes of  that  State. 

.  Her  prayer  was  for  recognition  as  heir  and 
that,  as  such,  she  be  sent  Into  possession  of 
his  estate  In  Louisiana. 

The  sole  question  presented  Is,  was  the 
domicile  of  the  deceased  In  Noxubee  County, 
Mississippi,  as  alleged  by  the  widow,  who  is 
plaintiff  in  this  proceeding,  or  in  New  Or- 
leans, Louisiana,  as  alleged  by  the  sister, 
Mrs.  Howell,  who  is  defendant  herein. 

The  trioJ  Jodge,  in  an  opinion,  which  tor 


ability  displayed  merits  the  highest  commen- 
dation, decided  the  iasue  thus  raised  in  favor 
of  the  plaintiff,  and  from  this  Judgment  de> 
fendant  prosecutes  this  appeal. 

Ruling— Article  41  of  tbe  Revised  Civil  Code 
declares  that  a  cliange  of  domicile  from  one 
parish  to  another  is  produced  by  the  act  of 
residing  In  another  parish,  combined  with 
the  intention  of  making  one's  principal  estab- 
lishment there. 

The  same  rule  applies  when  a  person  comes 
from  anothOT  State  of  the  Union  Into  this 
State.  His  change  of  domicile  from  such 
other  State,  and  its  location  here,  is  brought 
about  by  the  act  of  residing  here,  combined 
with  the  intention  of  making  his  home  here, 
of  renouncing  citizenship  elsewhere. 

The  party  who  seeks  to  avail  himself  of  a 
change  of  domicile  bears  the  burden  of  prov- 
ing it  So  long  as  any  reasonable  doubt  re* 
mains,  the  presumption  la  that  it  has  not 
been  changed.  The  domicile  of  origin  con- 
tinues until  another  is  acquired,  animo  «f 
faeto. 

Succession  of  Franklin,  7  Ta.  Ann.  80Q; 
State  ex  reL  Attorney  General  v.  Steele,  38 
Ija.  Ann.  918;  Succession  of  Steers,  47  La. 
Ann.  15S1,  18  Soutii.  603;  GravUlon  v.  Bldi- 
ard^s  Bxecntor,  13  La.  2^  33  Am.  Dec.  663; 
Desmare  v.  United  States,  98  U.  B.  606^  9 
U  Ed.  9S9. 

Plaintiff  having  shown  that  her  husband 
made  his  home  for  many  years  In  Macon, 
Noxubee  County,  Mississippi,  vbete  he  was 
engaged  In  business  and  voted,  where  he  was 
living  when  he  married  her  In  December 
1805,  and  whither,  after  a  sojourn  of  a  few 
months  in  New  Orleans  following  the  mar- 
riage, he  returned  and  lived  with  her,  con- 
tinuing there  his  business  of  cattle  trader, 
it  became  necessary  for  the  defendant,  who 
set  np  a  change  of  tils  domicile  from  Mlsstss- 
Ippl  to  Louisiana,  to  establish  such  change 
by  a  preponderance  of  evidence. 

Noxubee  County  being  shovni  to  be  the 
domicile  of;  origin,  the  defendant.  In  order 
to  defeat  the  plaintiff,  had  cast  upon  her  tiie 
burden  of  proving  the  change  of  domleOe^ 
whether  to  New  Orleans,  or  elsewhere. 

We  agree  with  the  trial  Judge  that  she  has 
failed  to  satisfactorily  discharge  this  bar' 
den.  She  has  not  established  the  change  of 
domicile  trom  Noxubee  Oonn^  to  New  Or* 
leans,  or  elsewhere. 

Indeed,  the  evidence  preponderates  In  At- 
vor  of  the  contention  of  plaintiff,  that  her 
husband  always  maintained  his  domicile  In 
Mississippi. 

It  win  serve  no  neefnl  purpose  to  review 
the  testimony  found  in  the  recwd.  The 
question  presented  Is  one  of  fact  and  tbe 
finding  Is  against  defendant. 

Certain  objections  to  rulings  of  the  Judge 
In  respect  to  evidence  offered  were  reserved 
by  both  sides.  Defendant's  counsel  calls 
those  made  by  him  to  the  attention  of  tiila 
Court  and  the  same  has  had  our  ccauidet^ 
atkm. 
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Wo*  we  to  omcede  an  claimed  by  Um  la 
tills  regard*  the  effect  would  not  be  to  change 
the  result  auMoneed. 

Defendant  complains  that  the  judgment  ajH 
pealed  fnnn  casts  the  costs  npon  her  Indt 
Tidnally*  Sbe  resists  this  on  two  gronnds. 
(1)  becanse  thtn  wore  debts  to  pay  In  Louis* 
lana*  and,  therefore,  an  administration  of  the 
estate  fawe  was  necessary;  (2)  becanse  no* 
•wbtx^  In  plaintiff's  pleadings  is  there  to  be 
fonnd  any  prayer  for  costs  against  her  indl- 
Tldually. 

We  are  not  prepared,  from  the  showing 
nude,  to  say  that  opening  the  soccesslon  to 
the  Parish  of  Orleans  was  Improper  or  nn- 
necessary,  and  an  inspection  of  platotUPa 
petition  diedosea  that  citation  was  aaked 
only  against  the  defeodant  in  her  capad^ 
sis  administratrix— not  also  indlTldnUly^-aiid 
that  the  only  ^lyer  refeotog  to  eoato  was 
the  following  ^— 

"She  prays  for  tU  necessary  orders,  tat 
eoste  and  for  general  relief." 

Taking  this  prayer  In  connection  with  the 
demand  for  citation  upon  defendant  as  od- 
minittntritB  (not  IndlTldnally  as  well)  It 
se^ns  clear  that  costs  were  asked  ^[alnst  the 
administratrix  only— not  against  lira.  Howell 
In  her  IndlTldnal  capacity. 

We  wUl,  therefore,  amend  the  judgment 
so  as  to  decree  payment  of  die  costs  of  this 
Immediate  litigation  against  the  defendant 
as  adminlBtratrlx,  bnt  are  not  to  be  under- 
stood from  this  as  expressing  the  opinion, 
or  holding,  that  the  estate  of  the  deceased  Is 
to  be  bmilened  with  any  other  <^rges  on  ac- 
count of  this  litigation  than  the  mere  court 
costs  of  the  suit 

It  Is  ordered  and  decreed  that  the  jodif- 
ment  appealed  from  be  amended  so  as  to 
decree  the  costs  of  this  Immediate  litigation 
to  both  courts  sgalnst  defendant  In  her  ca- 
pacity as  administratrix,  and  not  Indlvldn- 
ally,  and  ka  thus  amended  the  said  Judgment 
be  affirmed. 

OU  lA.  1) 

TOm  T.  SHRBVBPORT  BSH/F  BT.  00. 
(No.  14.272.)* 

(Stqireme  CooH  of  Louisiana.    Feb.  2,  lOOS.) 

DUQJtT  TO  aBRTAHT-CONTRIBVTORT  NBflLX- 
GEKCB-EUIGTRIC  WIRES— CARS  OF 
HASTBR— IN8PBCTION. 

Itlt  to  not  of  itself  contributory  n^Ilgence 
to  engage  in  a  dangerous  occupation. 

S.wfiiere  a  person  is  employed  In  the  pzes- 
•DCe  of  a  known  danger,  to  constitate  contrlba- 
tory  negligHice  It  most  be  shown  that  he  toI- 
mitarily  and  nnnecessarUy  exposed  hlms^  to 
danger. 

8.  A  company  malntalniuf  electrical  wires, 
onr  which  a  high  Toltase  of  electricity  to  con- 
▼cred,  ruidalng  them  highly  dangerous,  to  nn- 
dee  the  duty  of  using  the  necessary  care  and 
prndence  at  places  where  others  may  hare  the 
right  to  go,  to  prevent  Injury.  It  must  see  to 
ft  that  its  wires  are  prefectly  insulated,  and 
kept  so,  er  dse  It  must  proride  adequate  guard 
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wires  or  .etiw  solBdent  safety  appliances,  as 
means  of  protection  against  tw  dangerous 

wires. 

4.  The  fact  that  frequent  Inspections  of  the 
line  were  made  to  ascertain  the  condltiftn  of  the 
wires  and  remedy  defective  insulation,  does  not 
relieve  the  company  of  liability.  If  the  span 
wire  had  become  daneerously  diatged  with  the 
electrical  cnrrent;  the  company's  inspection 
should  have  been  thorough  enough  to  liave  de- 
tected It.  It  Is  the- company's  hUBtnees  to  kitow 
the  dangerous  defect!  In  at  along  Us  Unes^  and, 
knowing,  to  safeguard  the  same* 

(Syllabus  by  the  Oourt) 

Appeal  from  First  Judicial  District  Ooort, 
Parish  of  Oaddo;  Alfred  Dillingham  Land. 
Jndga 

Action  by  Bb^e  Potts  against  the  Shreve- 
port  Bdt  Railway  Company.  Judgment  foi 
plalntUf,  and  d^endant  appeals.  Affirmed. 

Wise  &  Hwndon,  for  appellant  J.  Henr> 
Shepherd  and  Almtndwr  *  Wilkinson,  tot 

appellee, 

BLANOHARD,  J.  Flatotiff  soes  as  tbe 
sonrlTlng  widow  of  Cteorge  Potto.  Her  ac- 
tion Is  one  BO  on  ding  in  damages  on  account 
of  hto  death,  which  she  charges  to  the  n^ll* 
gence  and  omission  of  duty  of  the  d^endant 
corporation.  She  asked  Judgment  for  g2S,- 
000.00. 

Tbe  Jury  that  sat  npon  the  case  retamed 
a  Terdlct  for  $5,000,  and  from  the  Judgment 
based  thereon  defendant  appeals. 

Her  husband  was  27  years  of  age  wbsoi  he 
met  hto  death  and  she  had  htm  married  to 
him  only  about  eight  months. 

When  kUled  he  was  foreman  of  a  line 
gang  operating  for  tbe  Cumberland  Telephone 
Company  at  Shrereiiort,  La.,  and  engaged  at 
the  time  In  stringing  wires.  He  was  earning 
a  salary  ot  slxty-flve  dollars  per  month. 

Under  a  franchise  granted  by  the  City  <tf 
Sfareveport  defendant  company  oi;>erates  a 
double  track  electric  street  railway  on  Texas 
Avenue  In  said  City.  It  to  the  overhead 
trolley  system.  There  to  ai  trolley  wire  over 
each  track.  They  are  suspended  by  wires 
spanning  the  street  and  these  are  called  span 
wires. 

These  span  wires  are  attached  to  wooden 
poles  placed  opposite  each  other  on  the  two 
sides  of  the  street  The  trolley  wires  are 
made  fast  to  the  span  wires  by  means  of  what 
are  called  "hangers"  or  "ears."  Tbe  latter 
name  to  given  them,  supposedly,  because  to 
shape  and  appearance  they  somewhat  resem- 
ble an  ear. 

These  bangers  or  earn  are  tosuiated,  the 
purpose  being  to  cooflne  the  current  of  elec- 
tricity, which  propels  the  cars,  to  the  trolley 
wire.  Were  It  otherwise  each  span  wire 
would  be  a  "live,"  or  "hot"  wire,  charged 
with  the  same  voltage  of  electriclt;  that  the 
trolley  wire  is.  Thto  would  result  In  so  much 
leakage  of  the  electrical  current  as  to  Im- 
pair Ite  efBdency  to  the  work  of  opwating 
the  cars,  and  would,  besides,  render  each 
span  wire  dangerous. 

The  Cumberland  Telephmie  Company,  also 
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under  a  franchise  from  the  City,  occupies 
the  sides  of  Texas  Avenue  with  Its  poles  and 
wire.  On  cross-arms  attached  to  Its  poles  It 
matntalDs  and  operates  numerona  wires  on 
and  along  the  street 

The  electrical  current  with  which  tele- 
phone wires  are  charged  Is  too  weak  to  be 
dangerous  to  human  life.  But  the  current 
with  which  the  troUey  of  the  car  company 
Is  charged  la  of  deadly  potency. 

Potts,  the  dead  man,  was  the  employee  of 
the  telephone  company— not  of  the  car  com- 
pany. His  death  was  occasioned  by  the  tele- 
phone wire  he  was  stringing  coming  In  con- 
tact with  a  span  wire  of  the  car  company. 
This  span  wire,  notwithstanding  Its  eoonec- 
tlon  with  the  trolley  wire,  should  have  been, 
through  proper  Insulation,  harmlesa  But  It 
was  not  It  was  deadly  dangerous.  The  In- 
sulation at  the  hanger  or  ear  was  gone,  if  It 
bad  ever  esdsted,  and  the  wire  was  allre  with, 
Ukely,  the  same  voltage  of  electricity  as  was 
passing  over  the  trolley. 

This  being  so  the  Instant  the  telephone 
wire  touched  It— one  end  of  the  wire  being 
on  the  ground  thus  completing  the  circuit — 
It  (the  telephone  wire)  became  likewise  cha^ 
ed  with  the  deadly  current 

Potts,  at  the  time,  had  hold  of  the  wire  he 
was  stringing.  It  was  the  wire  that  came  in 
contact  with  the  span  wire.  The  current  was, 
thus,  communicated  to  him  and  the  abock 
killed  him  instantly. 

The  petition  charges  negligence  In  defend- 
ant  In  exposing  Its  wires  without  Insulation 
or  protection  at  a  point  or  place  where  It  was 
known  plaintiff's  husband  and  others  would 
be  required  to  work  and  be  exposed  to  con- 
tact therewith. 

The  answer  la  a  genoitl  denial,  coupled 
with  a  plea  of  contributory  negligence  on  part 
of  the  deceased. 

The  contention  of  the  plaintiff  is  that  to 
the  absence  of  Insulation  protecting  the  span 
wire  from  inoculation  by  the  current  of  elec- 
tricity the  trolley  wire  was  conveying,  Is  the 
death  of  ber  husband  immediately  attribut- 
able; tiiat  the  proximate  cause  ot  his  death 
was  the  condition  of  this  span  wire— heavily 
charged  with  electricity;  that  it  was  the 
duty  of  defendant  to  prevent  this,  and  as  a 
safe-guard  against  possible  defective  Insula- 
tion it  was  its  further  duty  to  provide  guard 
wires  over  each  span  wire;  that  had  guard 
wires  been  so  placed  the  telephone  wire  would 
not  have  come  In  contact  with  the  span  wire 
and  h&e  husband  would  not  have  met  with 
unUm^  and  violent  death. 

The  contention  of  the  defendant  Is  that 
the  dead  man  was  an  experienced  and  skill- 
ed electrician  and  lineman  and  was  well 
aware  of  the  perils  Incident  to  the  bandlii^: 
of  wires  In  the  City  of  Shreveport;  that  he 
had  knowledge  of  the  fact  that  the  span 
wire  in  question  was  a  live  wire  and  know- 
ing this  should  have  declined  service  at 
that  pohit  until  it  was  made  harmless  by  In- 
sulatlon,  or  else  going  on  with  his  work. 


should  have  taken  the  precautions  necessary 
to  shidd  lilmself  from  harm;  that  there 
were  various  means  by  which  he  could  liave 
protected  himself  from  contact  with  the  dan- 
gerous wire,  none  of  which  he  resorted  to; 
and  that  falling  In  this,  he  was  guilty  of 
that  degree  of  carelessness  and  neglect  which 
bars  recovery. 

In  stringing'  the  telephone  wire  Potts  had 
with  blm  two  assistants,  Whltworth  and 
Holt.  He  was  up  on  the  pole  to  which  the 
vrire  was  to  be  strung.  In  close  proximity 
was  the  span  wire  in  question.  That  it  was 
heavily  charged  with  electricity  there  Is  no 
doubt  The  death  of  Potts  attests  this  fact. 
That  It  was  so  charged  la  due  to  the  fact 
that  it  had  no  Insolation  to  protect  It  from 
the  trolley  wire.  The  testimony  leaves  no 
doubt  whatever  of  this. 

The  wire  Potts  was  stringing  had  been 
passed  over  the  span  wire.  This  had  been 
accomplished  by  means  of  a  rope.  Whlt- 
worth was  westward  of  the  pole  Potts  was 
on.  Under  Instructiona  from  Potts  he  was 
pulling  the  wire  which  was  b^g  strung. 
This  pulling  of  the  wire  kept  It  taut  and 
while  taut  it  was  free  from  contact  with 
the  span  wire.  But  Whitworth  stunibled  and 
this  circumstance  caused  a  slackening  of  the 
wire.  This  slackening  brought  It  in  contact 
with  the  span  wire  and  Immediately  it  be- 
came charged  with  the  deadly  current 

So  deadly  was  this  current  that  when 
Potts  was  shocked  and  hung  suspended, 
Whltworth,  rushing  up  to  the  end  of  the  wire 
touching  the  ground,  in  the  generous  effort 
to  puU  it  away  from  Potts,  seized  It  and 
was  himself  Instantly  killed. 

One  witness  (Clanton),  called  by  the  de- 
fense, testifies  the  telephone  wire  came  In  di- 
rect contact  with  the  trolley  wire,  leaving  the 
Inference  that  It  got  Its  charge  of  electricity 
from  the  trolley.  But  the  great  preponder- 
ance of  testimony  Is  that  It  rested  not  against 
the  trolley  wire,  but  on  the  span  wire,  about 
half  vray  from  the  pole  to  the  trolley. 

It  Is  true,  Potts  was  aware  the  span  wire 
near  him  was  a  "hot"  wire,  but  to  what  ex- 
tent it  was  charged  with  the  electrical  cur- 
rent he  did  not  know. 

The  fact  that  he  knew  there  was,  at  that 
point,  leakage  from  the  trolley  wire  to  the 
span  wire,  and  yet  continued  Irorking  there, 
was  not  of  itself,  negligence  barring  recov- 
ery. Beach  on  Contributory  N^llgence  (2d 
Ed.)  pp.  44  and  60. 

He  could  still  work  there  notwithstanding 
knowledge  of  the  hot  span  wire,  and  would 
not  be  chargeable  with  negligence  unless  he 
failed  to  take  due  precaution  and  exerdae 
doe  care  to  shield  himself  from  harm. 

This  is  not  a  case  ot  a  master  furnishing 
defective  appliances  to  do  his  work  and  whidi 
the  servant,  knowing  the  defect  and  danger, 
proceeded,  notwithstanding,  to  do  the  work, 
thus  assuming  the  risk.  Potts  was  not  the 
servant  of  the  car  company  and  It  was  tlie 
latter's  span  wire  that  did  tba^iachleC  j 
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In  Clements  t.  La.  Electric  Llgbt  Oa,  44 
La.  Ann.  692,  11  Soutb.  CI,  16  L.  R.  A.  43. 
82  Am.  St  Bep.  348,  tbiB  Court  held  that 
when  a  person  is  employed  In  the  presence 
ot  a  known  danger,  to  constitute  contributory 
oegllgeDce  it  most  be  shown  that  he  Toluiir 
tarily  and  unnecessorllj  exposed  himself  to 
the  danger. 

It  Is  not  contributory  negligence  to  engage 
In  a  dangerous  occupation.  Such  was  the 
tullng  of  this  Court  In  Myban  T.  Electric 
Light  and  Power  Co.,  41  La.  Ann.  969,  6 
South.  799,  7  L.  B.  A.  172,  17  Am.  St  Bep. 
436.  See.  also.  Beach  on  Con.  Neg.  870; 
Wood,  763. 

It  did  not  appear  to  the  satisfaction  of  the 
jDiy  that  Potts  had  unnecessarily  exposed 
himself  to  the  existing  danger  in  executing 
the  work  he  was  called  on  by  his  employers, 
the  Telephone  Compaay,  to  do.  It  did  not 
appear  to  them  that  he  had  failed  to  take 
doe  precaution  to  shield  himself  from  danger. 

Id  this  we  are  not  prepared  to  say  the  Jur7 
erred. 

Potts  had  the  necessary  assistance  to  en- 
able him  to  do  the  work  be  was  engaged  in 
with-  safety  to  himself  and  tbem. 

But  for  the  nnforeseen  occurrence  of  Whit- 
worth  stumbling  and  letting  the  wire  slack, 
the  accident  would  not  hare  happened.  Potts 
was  keeping  himself  'In  the  clear"— that  Is, 
from  contact  with  the  dangerous  circuit  He 
was  doing  this  by  keeping  the  wire  he  was 
holding  ofT  the  dangerous  span  wire.  So  long 
as  bis  assistant  did  not  stumble  be  was  safe, 
and  because  he  could  not  and  did  not  foresee 
ttiat  his  assistant  would  stumble,  he  Is  not 
chargeable  with  contributory  ne^lgence. 

Nor  is  it  a  case  where  the  principle  In- 
Tolved  in  "the  fellow  servant  doctrine"  may 
be  invoked  Wbltwortb  was  bis  fellow  serv- 
ant in  the  Telephone  Company's  employ,  but 
neither  of  them  was  the  servant  of  the  car 
company  to  whose  benefit  the  doctrine  would 
enure,  If  applicable.  The  appliance  (the  sjitan 
wire)  which  cansed  the  barm  was  the  prop- 
erty of  the  car  company  and  the  danger  aris- 
ing from  it  was  due  to  the  neglect  of  the 
latter.  The  prime  cause  of  Potts*  death  was 
not  Whltwortb'B  stumble.  It  was  the  "live" 
span  wire  of  defendant  company.  Had  that 
wire  been  a  "dead"  one  in  the  sense  that  it 
was  not  charged  with  electrical  current,  the 
stnmble  of  Whitworth  would  not  have  re- 
mlted  In  his  death. 

A  company  maintaining  electrical  wires 
over  which  a  high  voltage  of  electricity  is 
conveyed,  roidering  them  highly  dangerous 
to  others,  is  under  the  duty  of  using  the  nec- 
essary care  and  prudence  at  places  where 
otbers  may  have  the  right  to  go  either  for 
work  or  pleasure,  to  prevent  injury.  It  Is 
the  duty  of  the  company  under  such  condi- 
tions to  keep  Its  wires  perfectly  Insulated, 
and  it  must  ezerdse  the  utmost  care  to  main- 
tain than  In  this  condition  at  such  places. 

Joyce  Electrical  Law,  Sees.  44S,  617. 

And  a  company  maintaining  such  wlrea 


must  see  to  it  that  their  lines  are  safe  for 
those  who  by  their  occapatiou  are  brought  In 
close  proximity  to  them. 

Clements  v.  Electric  Compaoy,  44  La. 
Ann.  692,  11  South.  51,  10  L.  R.  A.  43,  32 
Am.  St  Rep.  348;  Overall  v.  Louisville  Elec- 
tric Light  Company  (Ky.)  47  S.  W.  442; 
Brown  V.  Edison  lilnmlnatlng  Ca  (Md.)  45 
Atl.  182,  40  U  B.  A.  745,  78  Am.  St  Bep. 
442. 

In  the  instant  ease  the  fact  of  the  span 
wire  being  heavily  charged  by  leakage  from 
the  trolley  wire  subjected  the  workman  to 
greater  risks  than  those  which  fairly  belong 
to  the  employment  he  was  engaged  in.  41 
IM.  Ann.  969,  6  South.  799,  7  L.  B.  A.  172, 17 
Am.  St.  Bep.  436. 

For  this  defendant  must  be  held  liable  un- 
der the  circumstances  disclosed.  The  live 
span  wire  was  the  proximate  cause  of  Potts' 
death.  It  ought  to  have  been  a  harmless 
wire  and  would  have  been  with  proper  insu- 
lation. 

It  was  the  duty  of  defendant  company  to 
have  ascertained  the  nnsafe  and  dangerous 
condition  of  its  span  wire  at  that  point  and 
to  have  remedied  the  same.  The  fact  that 
frequent  Inspections  of  tbe  line  were  made  to 
ascertain  the  condition  of  the  wires  and  to 
remedy  defective  insulation  does  not  relieve 
the  company  of  liability.  If  the  span  wire 
had  become  dangerously  charged  with  the 
electrical  current  the  company's  inspection 
should  have  b^n  thorough  enough  to  have 
detected  it 

Using  an  agency  of  such  subtle  and  dan- 
gerous power  as  electricity,  the  burden  of 
the  utmost  care  and  vigilance  to  keep  all 
wires  connected  with  the  trolley  perfectly  In- 
sulated was  upon  the  company.  It  was  Its 
business  to  knovi  the  span  wire  In  question 
was  a  "live"  wire  through  leakage  from  the 
trolley  which  it  suspended. 

"The  knowledge  which  they  ought  to  have 
bad,"  said  this  Court  in  Myban  v.  Electric 
Co.,  41  La.  Ann.  968,  6  Soutb.  799.  7  L.  B.  A. 
172,  17  Am.  St  Rep.  436.  "the  law  presumes, 
juriM  et  de  jure,  they  had.** 

And  in  that  case  it  was  further  said  that 
even  had  the  company's  representatives  sworn 
they  did  know  of  the  dangerous  condition 
of  the  wires  such  ignorance  would  not  have 
exculpated  them;  that  a  superior  Is  presumed 
to  know,  and  in  law  knows,  that  which  It  is 
his  duty  to  know,  viz.:— whatever  may  en- 
danger the  person  and  life  of  his  employee  In 
the  discharge  of  bis  duties. 

These  observations  ■  of  the  Court  In  the 
Myban  case  apply  with  more  force  here  Ity 
reason  of  tbe  fact  that  Potts  (the  man  killed) 
sustained  no  contractual  relation  with  de- 
fendant company.  He  was  not  in  Its  em- 
ploy. He  was  tbe  servant  of  the  Telephone 
Company,  which  had  tbe  right  to  be  upon 
tiie  street  wltti  its  pc^es  and  wires  and  serv- 
ante  In  the  lawful  and  legitimate  pmrsnit  o£ 
its  business. 

Defendant  company  knew  that  the^unptomMt  I  r> 
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of  the  TelepboiM  Company  mnst  itoeda  be  in 
the  street  and  on  the  polee  and  among  the 
wires  In  tbe  dlscbaise  of  fhelr  duties.  It 
knew  that  wires  for  the  tBleia>one  service 
were  constantly  being  strong,  and  since  tlun 
was  j(dnt  occupancy  of  the  sbreet  by  the  two 
companies  with  tbelr  poles  and  wires  and 
sMTsnts,  It  was  all  the  more  Incumbent  upon 
tibat  one  of  tiie  companies  whose  wires  car- 
ried the  deadly  current  to  see  to  It  that  Its 
transmission  was  effected  with  safety  to  all 
concerned. 

It  requires  a  powerful  voltage  of  electric- 
ity to  propel  street  care.  The  agent  for  the 
transmission  ot  this  power  Is  the  trolley  wire. 
The  current  should  be  kept  confined  to  It 
Had  this  bera  done  and  the  employees  of  tbe 
telephone  company  had  beea  so  earless  as 
to  get  the  wires  they  were  stringing  mixed 
up  with  the  trolley  wire  and  injury  or  death 
resulted,  there  could  be  no  recovery. 

But  It  Is  different  as  regards  the  qpan 
wires  suspending  the  trolley.  It  Is  the  doty 
of  the  car  company  to  teep  these  Immune 
from  electrical  contagion,  free  from  danger- 
ous and  deadly  electrical  energy.  The  tele* 
phone  wires  being  strung  orer  the  q>an  wtees 
are  liable  to  come  In  contact  with  them  no 
matter  how  careful  those  engaged  In  string- 
ing such  wires  may  be.  And  where  they  do 
come  In  contact  tt  should  be  a  harmless  con- 
tact and  would  be  a  harmless  one  were  the 
span  wires  k^  free  from  the  electrical  cmv 
rent 

Sudi  Is  Intended  to  be  and  should  be  their 
usual  condition.  When  it  Is  otherwise  and 
Udury  or  death  ensues  to  those  who  have 
not  acc^ted  such  rlsloi,  owners  of  the  of- 
fending wire  must  stand  the  reBponBlblllty. 

It  Is  In  evidence  that  the  primary  obj^  of 
car  companies  In  Insulating  their  span  wires 
Is  to  confine  the  dectrical  energy  to  the  trol- 
ley, to  prevent  Its  escape  by  leakage,  and, 
thus,  keep  unimpaired  the  efficiency  of  the 
PQwer  which  drives  the  cars.  But  courts  of 
Justice  will  not  conslda  this  the  primary  ob- 
Ject  of  such  Insulation  when  danger  to  ho- 
man  life  lurks  to  span  wires.  They  will  con- 
sld«  the  primary  object  of  the  Insulation  to 
be  to  obviate  such  danger,  and  the  effldrat 
propulsion  of  the  cars  a  secondary  object 

Judgment  affirmed. 


(UO  La.  9)  , 

MOBOAlfS  L.  &  T.  R.  Jb  B.  8.  00.  v.  J.  M. 
:  ■  BUBOniBBBS  CO.,  Limited.  (No. 
14,608.) 

'tSopreme  Oonrt  of  Loul^ana.    March  80, 

1908.) 

APPBiAL-JUItlSDICTiONAL  AUOUNT—DIS- 
HI8SAL. 

'  ^In  a  fcriit  for' the  expropriation  of  a  right 
of -way  fi>r  ar  railroad;  the  appeal  will  be  dla- 
qB|Mca,-as  in  o^ef  eases,  where- the  ftmounc  in- 
Tolved  faliB  below  tht  loww  Imiit  of  the 
diction  of  this  court 


*  ^UaVa^  by  the  Court) 


Appeal  from  Judicial  District  Oonrt  Faitth 
<tf  St  Mary;  Albert  Oan^b^  Allen,  lodge. 

Action  tqr  Morgan's  Louialsna  &  Texas 
Ballroad  ft  Steamship  Ocmipany  a^lnst  tiie 
J.  M.  Borguleres  Oompany.  limited.  Judg- 
ment for  r'*^"t**,  and  defendant  appeals. 
Dismissed. 

Ments  &  Borah,  for  appellant  Robert  J. 
Fwklns  and  D.  Gaffery  &  Bon,  for  appellee 

PBOVOSTY.  J.  Tbe  plaintiff  brought  tUa 
suit  to  eqnoprlate  a  ri^t  of  way  for  the 
nctenalon  of  ita  road  across  the  d^endant^s 
proper^.  The  pleadings  conteto  no  allega- 
tion of  the  amount  Invohred  in  tiw  contro* 
versy.  According  to  the  report  of  tiie  com- 
misidoners  appototed  Iqr  tiie  court  to  esti- 
mate tbe  value  of  the  property  to  be  taken, 
and  ot  the  damages  to  the  plantathu  at  tbe 
defendant  from  tbe  construction  <tf  the  road, 
all  these  together  amount  to  f  l*07a  The 
only  witness  for  the  defoidant  ts  ito  prert- 
dent  He  nowhere  makes  an  estimate. 

Under  them  rircumstences,  mothm  Is  made 
to  dismiss  the  ai^teal  on  the  ground  tiiat 
the  amount  Involved  ts  less  thsn  |2,00(^  the 
lower  limit  of  tbe  Jurlsdlctitm  of  this  court 

In. opposition  to  the  motion  the  brief  of 
the  appellant  has  tiie  following:  ■ 

"In  this  court  the  plaintiff  and  app^ee 
flies  a  motion  to  dlsmlM,  alleging  the  want  of 
Jurisdiction. 

"As  to  this,  the  appelant  draws  the  atten- 
tion of  tiie  court  to  Act  Vo.  87,  p.  ff7,  of  1877, 
which  is  the  act  Incorporating  the  phiintiff 
company.  Section  20  of  flils  act  dedares  tiutt 
all  appeals  by  parties  resisting  the  expro- 
priation suits  of  this  platotiff  mnst  appeal 
eititw  to  the  district  or  supreme  court 
AgAto,  when  this  toeorporating  act  was 
amended  by  Act  No.  12,  p.  21,  of  1879,  tt 
was  provided  in  section  2  that  all  appeals 
by  parties  cast  In  tiie  expn^riatlon  suite  of 
this  owporatiott  should  be  to  the  Su^me 
Court 

"Evidently  the  rig^t  of  expropriation  to  the 
t>lalntiff  oompany  does  not  exist  save  with 
such  llmltetlons  as  tiie  legislative  acta  con- 
tain by  which  It  was  toeorporated;  and  tiie 
plaintiff  Is  thereby  estopped  and  prevented 
from  asserting  the  lack  of  Jurisdictton  to 
this  court  wben  the  acta  IncorpOTatliv  and 
fireattog  It  require  that  appeals  be  taken  to 
tills  court 

"In  Ballroad  Co.  v.  Franl^  S9  La.  Ann. 
707,  2  SontiL  310,  the  amount  awarded  by 
tiie  experto  appototed  by  the  district  court 
was  f400.  There  was  no  contest  as^to  this 
sufficiency  of  this  award,. but  the  right  of  tbe 
company  to  opropriate  was  resisted'  upon 
other  groimds.  Nevertheless  this  court;  took 
Jurisdiction  and  decided  the  case." 

In  the  case  of  Railroad  v.  Frank  tbvre  does 
iiot  seem  to  have  come  up  any  question 
Jniisdiction.  We  do,  not  see,  therefore,  what 
aiipllcablllty  the  dedsipn  can  have  to  the 
pKs^nt-'Case. '    ■  '  i 
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As  to  fbe  statute*  in  qnestlcm,  granting  for 
them  eyerythlng  appellant  here  claims,  they 
cannot  hare  the  effect  of  authortsliig  this 
court  to  mtotaln  Jmlsdlctloii  of  a  case  of 
which  the  Constitotion  Impliedly  fWblda  it 
to  entertain  jurledlctlDn. . 

The  motion  to  dismiss  must  be  sustained, 
and  the  appeal  la  accordingly  dismissed. 


(lu  La.  U) 

STATE  T.  EBZIAH.    (No.  14,775.) 

(Sopreme  Gtmrt  of  Louisiana.    Maidi  80^ 
1903.) 

CBnnNAL  LAW-DIBQUAUFICATXON  OF  JUBOR. 

1.  If  a  joror  in  a  criminal  case,  questioned 
on  his  Toir  dire,  answers  falsely  as  to  his 
qnelificatiODs,  defendant,  ascertaining  this  fact 
tor  the  first  time  after  Terdict,  can  urge  dis- 
qualification as  ground  for  a  new  tcial,  hot  he 
cannot  do  so  if  fie  has  failed  to  interrogate  him 
on  the  subject  He  cannot  urge  as  grouud  for 
reTersal  that  It  was  the  duty  of  the  state  offl- 
dals  to  liare  protected  him  against  the  serving 
on  the  jury  of  a  disqualified  juror  by  reason  of 
his  baring  been  defended  only  by  counsel  as- 
signed by  the  court  State  t.  Whitesldes.  21 
South.  54a  49  Im.  Ann.  862;  State  t.  Arbono. 
80  Sonth.  188,  106  I*.  78a 

(Syllabus  by  the  {>>art) 

Appeal  frcHn  Judicial  District  Court  Par- 
ish of  Oaddo;  Alfred  Dllllngham  Land, 
Judge.  * 

John  Kezlah  was  convicted  of  mnrdw,  and 
he  appeals.  Affirmed. 

FnlUlore  &  Mills,  for  appellant  Walter 
Gnion,  Att7.  Gen.,  and  J.  B.  Land,  Dlst  Atty. 
(Lewis  Oulon,  of  connsel),  for  the  State. 

Statement  of  the  Oasfc 

MIGHOLIA.  C  J.  This  case  is  before  ua 
on  an  appeal  by  defendant  from  a  sentence 
of  death  baaed  mran  tiie  Yexdict  of  a  jnir 
flnding  htm  gnlltT  of  mnrdw. 

The  only  gronnd  aoslgned  Is  that  set  out  In 
a  bill  of  exceptions  taken  to  th^  mllng  of  tlie 
distilet  Jndca  in  refusing  a  new  trial.  • 

A  new  trial  was  asked  upon  the  gvopnd 
tliat  the  Ibranan  ot  the  petit  Jmy  which 
tried  and  convicted  the  defendant  was  an 
Incraipet^  jnror,  for  the  reason  that  at 
the  time  of  his  service  upon  the  Jary  be  was 
under  IndUctment  for  keeping  a  blinking 
gam& 

*^3ie  Jmor  (a  talesman),  when  ocamlned  oa 
Ida  Tolr  iOn,  was  asked  by  neither  the  dis- 
trict attorney,  nor  by  the  counsel  who  was 
wpolnted  by  the  comrt  to  defend  him.  wheth- 
er he  was  charged  with,  or  bad  been  convict- 
ed  of,  any  mlsdemeanOT,  felimy,  or  viplfttlc^ 
of  any  parochial  or  mnnh^pal  ordinance.  :Be 
was  accepted  by  both  stdes,** 

It  la  awred  in  the  application  for  a  new 
trial  that  the  tact  thai  the  Jnror  was  under 
Indictment  ivaa  nnknovm  at  the  time  of  tri- 
al to  tiie  defendant  or  his  attorney. 

It  Is  statad  In  detendanPa  brief  that  the 
judge's  rnHng  waa  based  upon  the  decision 

T  L  8m  CrtmlBsl  Lav,  voL  16.  Cmt.  D!g.  11  m, 
SM, 


of  this  conrt  la  State  Whitesldes,  49  la. 
Ann.  8C2,  21  South.  640;  and  It  is  claimed 
that  the  formv  case  should  be  differentiated 
from  the  present  one,  in  that  the  accused  in 
the  former  declined  the  services  of  the  ap- 
pointed counsel,  and  conducted  his  own  de- 
fense, with  full  authority  to  himself  to  waive 
all  objections  to  jurors,  whereas,  in  the  case 
before  the  court,  accused  was  defended  by 
connsel  appointed  by  the  court  for  tliat  pur* 
pose,  who  could  waive  nothing;  that,  under 
such  drctmistancee,  accused  was  «DtltIed  to 
the  protection  of  the  court  and  Its  officers 
against  alt  illegal  action. 

It  is  asserted  tliat  "defendant  was  condemi^ 
ed  to  die  by  a  juror  mentally  and  morally  un- 
fit to  serve,  accepted  by  the  district  attorney, 
an  officer  of  the  court,  with  full  knowledge 
of  hie  unfitness.*' 

The  lawmakers  have  decliired  certain  qual- 
ifications and  dlsqualiflcatlouB  as  regards  el- 
igibility of  parties  as  jurors  and  grand  ju- 
rors, through  statutee  general  In  character. 
Accused  parties,  as  a  matter  of  course,  have 
a  right  to  Invoke  the  provisions  of  the  law, 
but  they  must  exercise  this  right  according  to 
fixed  rules  of  practice.  It  does  not  neces- 
sarily follow  because  a  person  may,  for  tiie 
purposes  of  service  as  a  juror,  foil  under  the 
general  disqualifications  announced,  that  in 
bis  particular  case  he  should  be  In  fact  moral- 
ly and  mentally  unfit  to  serve.  The  parties 
In  Interest  should  decide  that  question  for 
themselves.  In  the  case  before  na,  while  It  Is 
charged  that  the  juror  was  disqualified  1^1- 
ly,  it  la  not  pretended  that  this  dlsqoaUftca- 
tlon  carried  with  it  an  actual  resolting  prej- 
udice and  injury  to  the  accused. 

The  act  for  which  the  Juror  was  indicted 
is  80  dissimilar  in  character  from  that  char- 
ged against  the  appellant  that  we  have  no 
reason  to  suppose  that  by  the  Juror's  pree- 
ence  on  the  jury,  defendant  has  really  suffer- 
ed Injur?. 

In  State  v.  Arbnno,  106  La.  730,  80  South. 
168,  counsel  claimed,  as  defendant  datans 
here,  that  an  assigned  counsel  is  nothing 
more  than  an  amicus  curiae,  and  that  It  is  the 
t!ourf  8  duty  to  protect  accused  partleii  now, 
as  it  was  formerly  its  duty  when  no  coun- 
sel was  assigned  to  de^d  them.  On  that 
Bubject  this  court  said:  "We  do  not  agree 
with  connsel  in  this  proposltlott.  The  very 
object  of  the  assignment  of  counsel  was  te 
relieve  the  court  from  the  burdoi  of  this 
duty.  It  still  has  the  right  to  protect  an  ac- 
cused party  from  illegal  action,  but  Ite  fail- 
ure to  take  action  is  certainly  no  ground  fet 
reversal." 

We  have  repeatedly  said  that  prosecuting 
officers  know  (and,  we  trust,  feel)  that  the 
etate  desires  no  convlctton&  through  illegal 
action.  We  would  be  slow  to  believe  that  the 
district  attorney  Ih  any  glvoi  case  had  kiLow«- 
iogly  or  designedly  'sought  such  a  convlctimaw 
We  presume  It  must  have  escaped  the  atj^en- 
tlon  of  the  district  attorney  In  this  case  that 
the  juror  wo.  under  ^^^^^^m^^ 
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from  bl9  knowledge,  knowing  and  conslder- 
ing  the  partlcatar  Juror,  and  the  dissimilarity 
of  the  charges  made  against  the  parties,  he 
may  have  felt  relieved  from  the  obligation  of 
invoking  the  disqualification.  It  would  un- 
questionably be  be^r  for  the  state  officers, 
as  a  matter  of  course,  to  questloa  Jurors  on 
this  subject  upon  their  voir  dire;  but,  should 
they  Call  so  to  do,  counsel  of  the  accused 
sboold  question  them  themselves,  and  not 
rely  for  reversal*  when  It  would  be  so  easy 
to  have  the  omlsaioQ  rectified  In  the  lower 
court 

In  State  v.  Whltesldes,  4d  La.  Ann.  266,  21 
South.  S41,  we  said  (citing  a  number  of  au- 
thorities): "The  rule  la  stringent  that  the  de- 
fendant, If  he  does  not  Interrogate  as  to  the 
quallflcatlonB  of  a  Juror,  cannot  take  advan- 
tage of  the  want  of  necessary  quallflcatlonB 
after  verdict  If  the  Juror  answers  falsely, 
and  this  fact  Is  ascertained  for  the  first  time 
after  verdict  this  disqualification  may  be 
urged  as  ground  for  a  new  trial." 

See,  also.  State  v.  Thomas,  35  La.  Ann.  24; 
State  V.  Sopher,  35  La,  Ann.  975;  State  v. 
Button,  50  La.  Ann.  I<y72,  23  South.  868,  69 
Am.  St  Hep.  470;  State  v.  Harper,  Bl  La. 
Ann.  164,  24  South.  796. 

Finding  no  ground  for  reversal,  tiie  Judg- 
ment appealed  from  is  hereby  affirmed. 


(110  La.  14) 

STEPHENS  T.  ATKINS  BRO&  (No. 
14,684.)* 

(Supreme  Ckmrt  of  Louisiana.  March  2,  19030 

SnCCBSSION— TTNLAWPULLT  TAKINO  POSSE- 
SION—ACCOUNTINQ. 

1.  One  who  takes  posaession  of  the  property 
of  a  snccesBlon  without  legal  authority  will  be 
held  to  account  for  the  same  or  for  Its  value. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  District  Court,  Parish 
of  Bed  Blver;  Charles  V.  Porter,  Judge. 

Action  by  John  F.  Stephens,  curator,  against 
Atkins  Bros.  Judgment  for  plaintiff.  De- 
fendants appeal.  Modified. 

Alexander  &  Wilkinson  and  Wilkinson  ft 
Carter,  for  appellants.  Egan,  Schem  ft  Ste- 
phens and  B.  H.  Carter  (Plermn  ft  Plerson, 
of  counsel),  fw  appellee. 

UOKBOB,  J.  Plahitlff,  as  curator  of  the 
succession  of  S.  A.  Gardiner,  alleles  that  his 
decedent  died  in  Novanbra,  1900.  leaving  a 
oottcm  crop,  together  with  com,  males,  htnvea, 
eattle,  implements,  etc.,  of  the  aggregate  val* 
ne  of  93,400;  that  Atkins  Bros.,  composed  of 
John  B.  and  James  W.  Atkins,  took  posses- 
sion of  said  property  and  converted  it  to  their 
own  use;  and  he  prays  Judgment  against 
them  in  solldo  therefor,  or,  in  the  alternative, 
that  they  be  condemned  in  the  amount  stat- 
ed. The  defendants  deny  that  Oardlner  left 
any  property,  and  aver  that  on  the.cfmtnuy, 

•BShearluc  denied  April  IS,  J90S. 
f  1.  8m  Bxecaton  and  Administrator^  voL  & 
OuL  Die  H  isn,  aiOL  ^ 


be  was  a  bankrupt  and  left  no  assela  what- 
ever. 

There  was  Judgment  for  plaintiff  for  |3,- 
129.36,  with  certain  reservations  in  behalf  of 
the  defendants,  and  the  latter  have  appealed. 
It  appears  from  the  record  that  S.  A.  Gardi- 
ner had  owned  a  farm  of  223  acres  In  the 
parish  of  Red  River,  which  had  been  sold 
under  execution  to  Theopbllus  Blackman,  and 
that  Blackman  In  December,  1898,  sold  It  to 
Atkins  Bros:  for  $2,087.28,  of  which  $317.28 
is  sold  to  have  been  paid  in  cash,  and  for  the 
balance,  according  to  the  recitals  of  the  deed, 
the  purchasers  gave  their  notes,  payable  in 
one,  two,  and  three  years.  Wbetbor  Gardi- 
ner was  on  the  place  while  these  changes  of 
title  were  being  effected  does  not  appear,  but 
he  seems  to  have  been  there  as  early  as  1899, 
and  be  remained  until  Novembo',  1900,  when 
he  died,  leaving  one  son,  about  20  years  old, 
another  somewhat  younger,  and  a  minor 
daughter;  the  two  sons,  as  we  understand  the 
testimony,  being  the  issue  of  one  marriage, 
and  the  daughter  of  another.  The  elder  of 
the  sons,  named  Harry,  testifies  that  he  was 
attending  school,  but  was  called  home  by 
reason  of  his  father's  ill  health,  took  charge 
of  the  place  some  time  before  Us  drath,  and 
gathered  and  harvested  the  crop,  which 
amounted  to  58  bales  of  cotton,  and,  say,  150 
bushels  of  corn;  52  bales  of  the  cotton  hav* 
Ing  been  picked  after  Ms  father's  death.  He 
also  testifies  that  Just  after  his  father's  death 
he  applied  to  Mr.  Usso  to  assist  him  in  case 
it  should  become  necessary,  telling  him  that 
he  thought  Atkins  "was  going  to  gobble  up 
everything  he  had,"  and  that  he  wanted  to 
make  an  arrangement  to  get  what  was  com- 
ing to  him;  but  he  further  testifies  that  he 
was  not  then  thoroughly  Informed  In  r^ard 
to  the  business,  and,  in  substance,  that  he 
afterwards  became  satisfied  that  his  fathw 
was  merely  employed  by  Atkins  Bros.,  and 
was  workhig.  for  wages,  consisting  of  the 
"net  profits  ova>  and  above  the  taxes,  Inter- 
est And  supply  account";  the  result  being, 
according  to  his  statement  that  be  took  his 
father's  place,  and  in  July,  1901,  rec^ved, 
without  reference  to  the  profits,  which,  ac> 
cording  to  the  defendant's  thewy,  were  nil, 
two  mules,  valued  at  $225,  and  a  lot  of  com, 
whilst  bis  minor  brotilier  and  sister  got  noth- 
ing. The  minor  brother,  Herbert  showli^  & 
disposition  to  complain  of  this  treatment,  was, 
after  the  Institution  of  this  suit  paid  fl60. 
There  was,  however,  dissatisfaction  in  other 
quartern;  and  the  present  plaintiff  filed  a  pe- 
tition, alluring  that  Gardiner  had  died  lear- 
ing  property  and  debts,  and  praying  to  be 
appointed  curator  of  his  succession.  In  that 
proceeding  Harry  Gardiner  Intervened,  op- 
posing the  application;  and  there  also  Inter- 
vened Mrs.  Elizabeth  Cair,  as  tutrix  for  the 
minor  Herbert  and  D.  L.  "HxAley,  nndertutor 
for  the  minor  Hattle  (appearing  because  the 
Interests  of  bis  ward  conflicted  with-  those  of 
her  tutor,  Harry);  and  those  Interveners  al- 
leged that  Gardiner  had  left 
Digitized  by ' 
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which  had  been  takeu  [tosBcsslon  of  by  At- 
klius  Bros.,  and  that  be  had  also  left  debts, 
and  two  o^or  children  In  necessitous  cir- 
cumstances. Tbey  further  alleged  that  the 
petition  for  tbe  apiwlntment  of  the  curator 
had  been  filed  at  their  request,  and  tbey 
joined  in  the  prayer  tliereof.  And  the  peti- 
tioner was  appointed  curator,  and  thereafter 
brought  this  suit 

Shortly  before  Gardiner's  death,  Egan  & 
Scheen,  attorneys,  wrote  to  the  defendants, 
making  Inquiry  as  to  his  financial  condition, 
and,  after  some  delay,  rec^ved  the  following 
response: 

"Lake  End,  La.,  12AV00.  We  have  your 
letter  of  the  8th.  You  state:  'We  under- 
stand, and  the  evidence  In  our  poesesslon 
shows,  that  the  land  which  he  is  now  living 
on  belongs  to  blm.*  We  are  at  a  loss  to  un- 
derstand how  you  can  get  such  evidence,  as 
the  land  does  not  belong  to  S.  A.  Gardiner  In 
any  sense  whatever.  It  has  been  two  years 
since  a  settlement  was  made  between  Mr. 
Gardiner  and  ourselves,  and  be  is  due  us  ll,* 
250.00,  rent  on  the  property  for  the  past  due 
years.  He  is  also  due  us  a  little  over  f  1,900 
ou  account,  making  something  over  f3,lG0  he 
la  due  US.  Mr.  Gardiner  asked  us  at  one 
time  to  give  him  an  opportimlty  to  redeem 
the  land,  which  we  consented  to  do,  under 
certain  conditions,  which  conditions  he  failed 
to  comply  with  in  any  sense  of  the  word  and 
f(wfeited  any  right  he  may  have  had  some 
twdve  months  ago.  If  you  feel  disposed  to 
take  up  this  $3,160^  due  us  for  r^t  and 
supplies  yoQ  can  do  so  and  we  will  turn  over 
to  you  tbe  crop  on  the  place,  which  is  some- 
thing like  twenty-^ve  bales  of  cotton,  out, 
and  about  tbe  same  amount  In  the  field. 
Please  understand  that  this  93,160  has  noth- 
ing to  do  with  the  land  as  it  Is  not  tneloded 
in  this  amonnt." 

The  position  taken  In  this  letter— that  Gar- 
diner was  a  tenant—finds  support  In  the  en- 
tries made  by  def^dante  In  Gardiner's  ac- 
count, ae  kept  In  their  books,  which  account 
is  wholly  irreconcilable  with  the  theory,  now 
advanced— that  he  was  an  employ^  working 
for  wages.  We  find  in  the  record  written 
contracts  between  Gardiner  and  the  defend- 
ants for  the  sale  of  cotton  and  cotton  seed 
Mt  Specified  prices,  and  Gardiner's  account  on 
defendants'  books  shows  that  the  products 
were  received  and  the  price  placed  to  his  cred- 
it according  to  those  contracts.  We  find 
Gardiner  charged  on  the  same  account  with: 
••Rent,  for  99-1900,  Gardiner  Place,  125  acres, 
at  $4  per  acre,  fl.OOO."  We  also  find  the 
same  account  charged  with  items  of  a  pure* 
ly  personal  character—such,  toe  Instance,  as 


physician's  bills,  burial  outsts  and  cask'^ts, 
lodge  dues,  etc.  In  otlier  words,  save  for  cer- 
tain entries,  which  appear  to  have  been  made 
for  tbe  purposes  of  this  litigation,  tbe  ac- 
count Is  such  an  account  as  might  be  kept 
between  tbe  lessor  of  a  plantation  and  the 
lessee,  to  whom  he  Is  furuishlng  supplies, 
selling  goods,  and  advancing  money,  with  an 
agreement  looking  to  reimbursement  from 
the  crop,  but  It  is  not  such  an  account  as 
would  be  kept  between  the  owner  of  a  plan- 
tation and  his  hired  manager. 

There  are  many  other  circumstances  in  the 
case,  all  pointing  to  the  same  conclusion, 
which  would  unnecessarily  lengthen  this  opin- 
ion, should  we  comment  on  them.  They,  to- 
gether  with  the  facts  which  have  been  stat- 
ed, convince  ui^,  as  they  did  the  Judge  a  quo, 
that  the  relations  between  the  defendants 
and  the  decedent  were  not  thoae  of  employ- 
ers and  employ^,  but  that  tbe  defendants 
were  the  lessors,  and  perhaps  factors,  of  the 
decedent.  The  learned  Judge  a  quo  has,  as 
we  infer,  reached  the  amount  expressed  in 
the  Judgment  rendered  by  him  by  adding  to- 
gether the  following  items,  as  credited  to  the 
decedent  on  defendants'  books,  to  wit: 

1900.  12/16.  By  Proceeds  20  B/G..  |  834  00 

"  "        "       25  B/0. .  900  00 

"        "       "        "         4  B/0..  211  77 

••••••••        C/Seed..  150  00 

*•        «       «        "        C/Seed. .  120  00 

«        «       "  3  mules  at  *65. ...  186  00 

*•        **      Am'nt  allowed  for  imp. 

on  Gardiner's  place. .  400  DO 
•*       •*     Balance  for'd  from  1889 

ace.    ;  818  59 

9^,129  SO 

With  regard,  however,  to  the  two  Items  of 
$400  and  $318.59,  respectively,  they  are  ndt 
included  in  the  prayer  of  the  petition,  and, 
we  are  of  opinion,  should  be 'left  for  ^ust- 
ment  hereafter. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  reducing  the  amount  tta««of 
'from  $3,129.36  to  $2,410.77,  and  by  reserving 
to  the  plalntltC  the  right  hereafter  to  make 
claim,  on  behalf  of  the  succession  of  S.  A. 
Gardiner,  for  Improvements  placed  by  the  de- 
cedent on  the  property  occupied  by  him  at 
tbe  time  of  his  death,  and  for  any  balance 
which  may  otherwise  be  found  to  be  due  him 
or  his  succession,  and  not  Included  In  the 
items  hereinbefore  enumerated.  And  It  Is. 
further  ordered  and  decreed  that,  as  thus 
amended,  said  Judgment  be  affirmed;  the 
costs  of  tbe  appeal  to  be  paid  by  tiie  plaintiff 
and  appellee. 

BLAKCHARD,  J.,  cojocurs  In  the  decree. 
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(UO  La.  16) 

McMICHAlCL       ILLINOIS  CENT.  B.  00. 
(No.  14,683.) 

(Snpreme  Conrt  of  LouiBlaoa.    March  SO, 
1903.) 

OUUUBRS— INJURY  TO  PASSENOBR— BYIDENCB 
-CONTRIBUTORY  NBQUOENCH. 

1.  Plaintiff  sued  for  damages  caused  bj  her 
falling  from  the  upper  steps  of  one  of  defend- 
ant's trains  while  she  was  allghliiig,  In  the 
nighttime,  from  the  train. 

The  preponderance  of  the  testimonr  shows 
that  the  car  was  in  motion.  She  was  warned 
not  to  alight,  and  still  persisted,  alttioagh  she 
was  told  of  the  danger. 

It  Is  evident  that  she  was  nervous  at  the 
tbne,  and  acted  with  Impalsivenesa;  and  the 
court,  with  the  faifti  shown,  did  not  find  it 
possible  to  allow  damages. 

2.  A  lad7  passenger  takes  risks  who  attempts 
to  alight  In  the  nighttime,  with  a  parcel  In  her 
hand,  when  the  car  is  in  motion. 

3.  Physical  facta  of  the  nature  of  those  plead- 
ed b7  plaintiff,  shown  in  part  hj  testimony, 
will  not,  nnder  the  rules  of  evidence,  outweigh 
the  testimony  of  a  number  of  witnesses  to  the 
contrary  of  the  theory  based  upon  these 

leal  facts. 
(Sjllabna  1^  the  OoarL) 

Appeal  from  Judicial  Dlatrlct  Oonr^  Pat^ 
Idi  of  Tangipahoa;  Bobert  B.  Beld,  Judge. 

Action  by  Slla  McMldiael  against  the  n- 
Unota  Central  Ballroad  Company.  Judgment 
tor  plaintiff.  Defendant  appeate.  Reversed. 

Hunter  0.  Leake  and  Bolivar  B.  Kemp,  for 
appelant  MUton  Al^ander  8trl<d^land  and 
WUltam  H.  McOlendon,  for  appdleel 

Btatemoit  of  the  Case, 

BRBAUX,  J.  Plaintiff,  owing  to  personal 
injuries  received  In  a  fall,  while  leaving  de- 
fendant's train  at  Amite  Cit7.  sued  for  dam- 
ages In  the  mm  of  ^,600. 

The  anestlons  are  of  fact,  and  render  It 
neeoosary  to  carefully  read  liie  testimony  of 
each  witness,  and  to  welg^  and  compare  all 
the  Incidents  attending  the  falL 

Plaintiff  avers,  In  substance,  that  she  was 
a  passenger  of  the  Illinois  Central  Railroad 
Company  from  New  Orleans  to  Amite,  due 
at  Amite  at  9:30  p.  m.;  that  before  arriving 
at  Amite  City  she  requested  the  porter  to 
asslat  her  In  aUghUng  from  the  train  on  its 
arrival  at  Amite  City;  that  on  approaching 
tbo  depot  the  porter  came,  la  accordance  with 
her  request,  took  her  baggage,  and  walked 
toward  the  platform,  plaintiff  ftdlowlng;  that 
b^ore  she  could  descend  the  car  steps  she 
was,  by  a  sodden  forward  movement  or  Jerk, 
violently  thrown  to  the  ground,  and  thereby 
she  became  unconscious,  and  remained  In  a 
condition  of  onconsdousness  nntO  the  after- 
noon of  the  following  day.  Her  head  was  se- 
verely cut  and  Injured,  the  cut  leaving  a  per- 
manent scar.  Her  arm  was  badly  torn  and 
bruised.  She  was  confined  to  her  rotun,  and 
required  the  services  of  a  physician  for  a 
week.  She  suffered  bodily  pain  and  mental 
anguish. 

As  well  here  state  that  there  Is  no  dispute 
1 L  Bm  Csrrtars,  toL  I,  C«iL  Dig.  I  USL 


regarding  the  personal  Injuries  sustained. 
They  were  as  alleged  by  plaintiff. 

The  defense  sets  up  negllg^ce,  careless- 
ness,  and  Inattention,  and  allies  that  she 
alone  was  at  fanlt  for  the  falL 

Plaintiff  is  a  graduate  of  a  female  college; 
has  been  teaching  for  20  years;  Is  an  Intel- 
ligent witness  In  ber  own  behalf.  She  has 
traveled  on  railroads^  and  has  some  knowl- 
edge of  their  movements.  She  swears  that 
she  had  a  heavily  packed  valise,  one  paste- 
board box  about  a  foot  square,  and  two  small 
curtain  poles  about  one  Inch  In  diameter  and 
about  five  feet  In  length;  and  that  she  told 
the  porta  to  see  that  her  baggage  was  taken 
off,  which  he  did.  That  she  tooik  np  tiie 
two  curtain  poles.  The  train  stepped.  She- 
went  to  the  door,  turned  to  go  down  the 
steps  (she  was  fticfaig  the  east  coming  down 
the  steps),  and  at  that  moment  the  train 
pulled  up  or  Jerked,  and  she  was  thrown 
down,  and  rendered  unconsdous,  as  before- 
stated.  She  was  wounded  mi  the  left  side, 
and  holes  were  cot  through  the  left  sleeve  of 
her  dress.  8be  thought  that  the  train  was  not 
In  motion  when  she  stepped  from  the  door  to 
the  platform  Just  prior  to  sighting.  She  did 
not  step  on  the  platform,  but  walked  down 
tile  steps,  and  she  was  Just  In  the  act  of  step- 
ping from  the  platform  to  the  first  st^,  re- 
calling the  incidents  as  well  as  she  cooML 
She  had  not  reached  the  bottom  step.  The- 
train  moved— Jeri£ed~«nd  she  felL 

Plaintiff  says  that  she  well  knew  the  dan>- 
ger  of  alighting  from  a  moving  train,  and 
that  she  did  not  attempt  to  alight  while  the 
train  was  In  motltm.  The  witness  posltlT^ 
says,  "The  train  was  not  moving  whan  Z 
left  the  coach  and  passed  to  the  platform." 
Witness  also  states  that  she  occupied,  while 
in  the  train,  the  third  or  fourth  seat  tnun 
the  north  end  of  the  east  slda 

A  witness  for  plaintiff  (Tate)  testified  that 
he  picked  np  plaintiff's  pocketbook  and  gloves 
near  where  she  felL  It  seemed  to  this  wit- 
ness tiiat  some  one  had  placed  the  box  and 
valise  of  plaintiff  near  the  place  where  she 
fell,  one  near  the  other;  not  as  they  wooM 
have  been  bad  they  fttUen  down  at  the  plao& 
He  noticed  "some  rods  or  something  lying  on 
the  top  of  the  vaUse." 

The  pasteboard  box  was  untied  at  the  time 
of  the  accident.  It  was  fonnd  untied  as  plain- 
tiff swore  It  was,  and  none  of  its  contents 
were  missing.  Plaintiff  also  swore  that  she 
had  her  pocketbook  In  her  band,  and  her 
gloves,  on  leaving  the  car. 

We  infer  from  the  testimony  of  this  wlt- 
nes  that  plaintiff  fen  some  distance  beCovfr 
the  train  arrived  at  the  stopping  place. 

The  contradictlott  between  the  testimony 
for  defendant  and  that  for  plaintiff  Is  Ir- 
reconcilably conflicting.  We  can  only  say 
that  some  one  la  woefully  mistaken.  All  the 
witnesses  for  the  defendant  substantially 
agree  In  stating  that  the  car  was  In  motion 
at  the  time. 

G.  W.  Andrews  8fg,?»^Uffc§R- 
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■enger,  in  answer  to  preliminary  qaestlons 
propounded,  said  that  he  foltowa  a  trade, 
and  that  his  family  consisted  of  six  children; 
that,  altboDgh  the  lady  was  a  stranser  to  him, 
he  was  moTed  to  suggest  to  her,  because  of 
the  daoger,  not  to  go  ont  on  the  platform; 
that  there  would  be  plenty  of  time  to  get  off 
'when  the  train  would  stop;  that  be  placed  his 
hand  on  the  door,  near  which  he  was  sit- 
ting. In  frmt,  to  keep  her  from  going  out; 
tha^  as  she  insisted  upon  passing,  he  with- 
drew bis  hand  from  the  door;  that  the  train 
made  only  one  stop;  that  she  carried  a  few 
parcels  In  her  hands;  that  there  was  no  un- 
nsual  Jerk  of  the  train;  that  no  porter  was 
assisting  in  carrying  her  parcels;  and  that 
there  was  nothing  done  by  the  trainmen  to 
lead  a  person  to  believe  that  it  -wsls  the 
proper  time  to  leave  the  coach;  and  tliat 
be  saw  no  occasion  fw  tUa  passenger  to  leave 
the  coach. 

A  Mr.  H.  T.  Waterer,  of  Lexington,  Miss., 
a  farmer,  and  who  occaaionaUy  ships  cattle, 
was  another  passenga.  He  corroborates 
ibla  statement  ^In  every  particular,  mention- 
ing that  be  and  Mr.  Welner,  an  attorney  at 
law,  who  lias  had  IS  years*  experience  as  a 
practitioner  at  law  (he  is  local  counsel  of  de> 
fendant's  road),  of  Durant,  Miss.,  were  sit- 
ting near  at  the  tlm^  and  heard  the  witness 
say:  "Don't  you  go  out  You  are  liable  to 
get  hurt  You  have  plenty  of  time  to  get 
ott;"  that  the  train  was  In  motion,  and  ttiat 
It  made  only  one  stop;  noticed  no  jolt,  Jark, 
or  lurch  of  the  train. 

Mr.  Welnw,  above  referred  to,  testified  that 
be  was  a  passenger  on  the  night  In  queetloD, 
jutd  the  car  which  be  and  the  lady  who  Is 
the  plalntllE  occupied  was  very  much  crowd- 
ed; that  she  seemed  to  move  with  difficulty, 
owing  to  the  parcels  she  carried;  that  his  in- 
tentlon  was  to  assist  her,  as  he  realized  the 
danger  to  wUlch  she  was  exposing  herself  in 
stepping  on  the  platform  while  the  car  was 
In  motion.  Be  does  not  know  that  she  no- 
ticed him.  To  quote  from  the  testimony, 
"But  bw  act  was  such  as  to  deter  me  from 
making  any  further  move;"  that  she  "ap- 
peared to  be  rather  Impatient  or  nervous"; 
that  Mr.  Waterer,  near  him,  exclaimed,  "Why, 
she  is  all  right;  she  has  already  gotten  oft;" 
and  that  the  train  was  stlU  In  motion  when 
he  made  the  remark.  He  did  not  see  any 
porter  aboot  at  the  time,  and  tiiat  no  train 
hand  teft  Uw  coodi  M  advance  of  the  plain- 
tUE.  He  obsared  no  jerk  of  tiie  train.  "I 
knew  that  the  train  was  moving  too  fast  for 
passengers  with  baggage  to  go  out  on  the 
platform."  In  answer,  on  cross-examination, 
he  said  that  be  was  actuated  at  the  time  by 
a  feeling  which  Is  always  Interpreted  as  oire 
which  elerates  humanity.  He  said,  "A  man 
hardly  knows  what  his  motives  are  at  tin 
time  of  an  accident  of  this  kind.** 

Mr.  8.  B.  WllUs,  of  CUnton,  Mlaa..  who 
■swore  tiiat  be  was  a  minister  of  the  gospel, 
occopled  at  the  time  In  teochhig,  said: 

"As  we  w«re,pulllng  Into  the  town  of  Amlto 


Olty,  the  porter  announced  onr  arrival  to  the 
place,  and  Immediately  a  lady  got  up  and 
walked  to  the  door  of  the  coach.  There  she 
hesitated  for  a  moment  I  don't  know  Just 
how  long.  Then  she  opened  the  door,  and 
stepped  out  on  the  platform,  pulling  the  door 
to  behind  her.  At  the  same  time  the  train 
was  moving  pretty  rapidly.  I  saw  no  more 
of  her,  for  it  was  dark  ont  there.  The  lady 
had  something  In  her  hands.  One  thing  ap- 
peared to  be  a  roll  about  three  or  four  feet 
long,  and  parcels." 

He  did  not  "know  just  how  long  It  was 
before  the  train  made  a  full  stop;  sur^y  It 
was  not  less  than  fifteen  or  twenty  seconds." 

Dr.  A  H.  Davenport,  a  practicing  pbyBlcIan 
at  TlBhondngo,  Ind.  T.,  who  was  a  passen- 
ger on  the  train,  testified: 

"Yes,  my  attention  was  directed  to  a  lady 
who  had  been  sitting  behind  me  as  she  pass- 
ed by  me  In  going  to  the  front  don  of  the 
car.  She  brushed  by  me,  in  her  effbrt  to  get 
to  the  front  In  &  very  hasty  manner,  carry- 
ing a  number  of  parcels;  among  others,  a 
long  pole,  which  I  think  was  a  window  pole. 
Some  time  before  I  reached  the  station  house 
at  Amite  Oty,  La.,  she  appeared  to  be  very 
Impatient  to  go  ont  upon  the  platform  of  the 
car.  As  she  placed  hvr  hand  on  the  knob,  a 
genUeman  stepped  between  her  and  the  door. 
As  to  what  he  said  to  her,  I  do  not  know.  He 
seemed  to  be  protesting  with  her  about  some- 
thing, but  I  did  not  understand  Ito  purport; 
but  after  he  bad  spoken  to  her  as  detailed, 
she  seemed  not  to  heed  him,  but  apparentiy 
paid  no  attention  to  him,  and  pushed  by  him, 
and  walked  out,  while  the  train  was  still  in 
motion." 

This  vras  about  two  minutes,  the  witness 
estimated,  before  the  train  came  to  a  full 
stop.  In  his  op]nI<Hi,  there  was  nothing  to 
Indicate  that  It  was  the  proiier  time  to  leave 
the  ooadi;  and  that  after  the  stop  some  one 
came  to  bbn  and  sold  that  a  lady  passenger 
had  been  hurt  caused,  the  passenger  stated, 
"by  lier  jnmidng  off  the  train  before  it  had 
stopped.  This  was  Immediately  after  the 
train  bad  vtamexL  In  a  few  minutes  several 
persons  passed  my  car,  carrying  a  lady,  who 
seemed  to  be  Injured  physically." 

The  conductor  and  the  engineer  testify 
that  the  train  was  In  motion  at  the  place 
the  phUntlfl  f  elL  ^ 

We  will  state  here,  as  pertinent  to  the  Is- 
sue, that  plaintiff  said  on  her  cross-examina- 
tion as  a  vritness  that  she  did  not  stop  after 
leaving  ha  seat,  *^y  to  tnrq  and  tell  some 
Crlends,  who  were  siUlnff  oa  the  west  side 
of  the  car,  one  seat  back  of  me.  good-by& 
Bock  of  my  a^t,  I  meqn.  These  Maids  re- 
side in  X  near  Magnolia,  Mls&'f  .Thdr  testi- 
mony was  not  taken. 

.  Tb^  la4y  ha^  a  youthful  face  and  white 
balr,  to'  which  we  refer  only  to  state  that 
iWltzwsses  for  defendant,  who  were  not  ac- 
.qualnted  w.ith  her,  zeifer  to  this  as  rendering 
it  easily  pMsIble  tor  them  to  say  that  it  .was 
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moD7,  as  tbto  fact  attracted  tfa^  attention 
at  the  time. 

The  question  of  diatance  enters  into  the  de- 
cision. The  train  consisted  of  11  cars  going 
north— a  mail  coach,  express,  baggage,  and 
daf  coaches.  Plaintiff,  defendant  contends, 
was  In  the  second  day  coach.  In  the  fall  she 
must  have  been  about  805  feet  from  the  front 
or  north  end  of  the  train.  She  was  found 
about  11  feet  south  of  the  second  day  coach, 
or  76  feet  from  Its  front 

The  cars  are  65  feet  In  length,  »cept  the 
express,  which  Is  60  feet  The  length  of  the 
engine  Is  50  feet;  total,  500.  . 

The  engineer  testified  that  he  stopped  his 
oiglne  165  or  176  feet  north  of  the  depot,  6 
or  7  feet  sonth  of  Mulberry  street  The  depot 
at  Amite  City  Is  located  between  Mulberry 
street  on  the  north  and  Oak  street  on  the 
south,  and  the  distance  between  them  1b  400 
feet 

Plaintiff,  her  counsel  states,  was  found  ly- 
ing on  the  gravel  walk  12  feet  north  and  150 
feet  south  of  the  depot 

Flalutlfr  complains  of  the  fact  that  the  flag- 
man of  the  road  was  not  produced  as  a  wit- 
ness In  this  trial,  In  order  to  have  testi- 
mony to  throw  light  on  the  question  of  dis- 
tances, In  regard  to  which  other  witnesses 
have  testified. 

The  Judge  of  the  district  court  rendered 
judgment  for  plaintiff  for  fSOO.  From  this 
Judgment  defendant  appeals. 

Opinion. 

Under  any  theory  It  is  evident  tliat  plain- 
tiff left  the  train  In  which  she  was  a  paraen- 
ger  before  it  had  arrived  at  the  place  at 
which  It  stopped  the  last  time.  If  It  stopped 
twice. 

Plaintiff's  counsel's  Insistence  Is  that  the 
train  stopped  with  the  baggage  car  opposite 
the  depot  uid  again  when  the  conductor 
alighted  and  walked  to  where  the  plaintiff 
was  immediately  after  the  fall. 

This  view  Is  not  borne  out  by  the  testi- 
mony, although  such  a  stop  would  harmo- 
nize with  the  physical  facts,  and  Is.  perhaps, 
^e  only  way  to  acconnt  for  them  (on  plain- 
tiff's theory)  with  any  degree  of  certainty. 

The  physical  facts,  as  set  forth  by  plaintiff 
and  the  testimony  of  defendant  do  not  agree. 

It  is  ■  trite  saying  "that  actions  speak 
louder  than  words."  A.t  the  same  time,  they 
do  Dot,  because  not  reconcilable,  from  a  rea- 
sonable point  of  view,  with  testimony,  al- 
ways outweigh  the  testimony.  The  physical 
facts  do  not  demonstrats  that  the  evidsnee  Is 
untrue. 

The  decided  iv^wndnance  of  the  testimo- 
ny is  that  tiie  train  was  in  motion,  and  It  was 
dangerous  to  allgbt  at  the  time.  If  the  tes- 
timony of  six  disinterested  witnesses,  not  In 
the  employ  of  the  company  (contradicted  on- 
ly by  plaltttitO  be  true,  tiwn  we  are  forced  to 
the  condnslon  that  plaintiff  must  have  been 
careless.  The  law  is  well  settled  that  a  pas- 
senger, particolarly  a  lady  passenger,  wbo 


has  parcels  with  her,  should  not  seek  to 
alight  while  the  train  is  stlH  running.  The 
physical  facts  do  not  establish  conclusive 
that  the  cars  were  not  running.  All  the  wit- 
nesses except  plaintiff  testified  that  the  car 
was  running  at  a  rate  too  fast  to  alight  with- 
out incurring  some  risk  of  an  accident 

After  all.  It  Is  more  reasonable  to  con- 
clude that  In  some  way  unknown  to  any  one 
the  parcels,  unopened,  and  in  order,  were  on 
the  ground  near  where  plaintiff  fell,  than  to 
conclude  that  all  the  witnesses  except  plain- 
tiff have  disregarded  the  truth  In  order  to 
prevent  this  lady  from  receiving  an  amount 
for  Injuries  sustained. 

The  physical  fact  before  referred  to  Is  not 
Independent  of  all  human  agency.  It  may 
be  that  the  parcels  were  laid  on  the  ground 
by  another  than  the  porter,  or  even  by  the 
lady  passenger  herself. 

She,  In  the  excitement  of  the  moment  may 
have  been  more  Imprudent  than  she  imag- 
ined, but  may  have  held  on  to  her  parcels 
with  more  tenacity  than  ^e  thinks. 

Another  embarrassing  feature  about  this 
case  Is  the  fact  that  the  district  judge  before 
whom  the  case  was  tried  rendered  a  judg- 
ment for  plaintiff.  We  entertain  great  re- 
spect for  his  judgment  It  Is  with  hesitation 
that  we  differ  from  him  on  ttils  occasion. 

He  did  not  hear  all  the  testimony.  There 
were  witnesses  examined  under  commission.  . 
By  this  we  are,  a9  to  those,  on  the  same 
plane  as  he  was.  Taken  as  a  whole,  we 
leave  the  case  convinced  that  the  train  was 
In  motion,  and  that  It  was  Imprudent  to 
alight  before  it  liad  stopped. 

We  bare  carefully  wdghed  all  the  testi- 
mony, and  give  due  credit  to  all  the  witness- 
es—those  f w  plaintiff  as  well  as  those  for  de- 
fendant—for desiring  to  testify  tmtiifully. 
We  find  that  the  w^ht  of  proof  is  Willi 
defendants.  It  only  remains  for  us  to  aet 
aside  ^e  Judgment 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgmoit  appealed  fnnn  la 
avoided,  annulled,  and  reversed.  It  is  fnr^ 
ther  (mlered,  adjudged,  and  decreed  tbat 
plaintiff's  demand  be  rejected,  and  ber  anlt  la 
dlsmlBsed,  at  her  costs  in  botii  courts. 

(UO  La.  26) 

THOMPSON  V.  VANCB  et  aL    (No.  14,301.) 
(Supreme  Court  of  Louisiana.    March  16, 
1908.) 

OOMHUNITT  CREDITORS— PRIORITY— DISSOLTJ- 
TION    OP  COMMUNITY— TITLE  ACQUIHEI>- 
MINOR  HBJIRS-TOTORSmP— SALH    BY  SUR- 
VIVINO    8POUSB  —  PARAPHERNAL    CLAIM  — 
RBOI8TRATI0N— TUTOR— DEBTS  TO  WARD. 
1.  The  principle,  repeatedly  announced,  that 
community  creditors  are  entitled  to  a  priority 
on  community  property  over  separate  creditors 
of  the  sponses;  that  no  action  of  the  survtvlng 
spouse,  In  his  own  name  or  as  tutor,  and  no 
act  <tf  the  heirs,  whether  of  age  or  not  can  de- 
prive the  creditor  of  this  right;  that  the  rights 
of  community  creditora  are  paramount  to  the 
right  of  ownership  which  tlie  sarviviag  spouse 
had  in  the  prwMty'  at  the  dissolution  of  the 
community;  and  that  hence  no  ^^^^'^^^ 
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Qwnsea  can  acquire  any  right  nppn  the  prop- 
erty except  beiDs  STibordlnated  to'  the  payment 
of  the  commani^  debts— is  again  alBrmed. 

2.  When  tbe  commnnity  in  diasolved  by  the 
death  ot  one  of  the  sponeeB,  the  aorrlTW  and 
the  heirs  ot  the  deceased  become  aeised  of  the 
property.  They  take  the  title  absolutely,  and 
the  title  so  vested  contlnaes  In  them  anbject  to 
be  divested  at  any  time  by  the  creditors.  Bat 
scch  title  aa  they  may  have  they  may  validly 
alienate,  and  tbe  third  person  who  acqnires 
Bach  title  takes  It  to  the  fall  extent  m  tbe 
transferror's  interest  in  it. 

3.  Where  minor  heirs  inherit  from  their  de- 
ceased mother  a  paraphernal  claim  against  the 
commonity,  and  their  father  qaalifles  as  their 
tutor,  the  legal  mortgage  resulting  therefrom 
in  their  favor  does  not  absorb  their  claim  as 
community  creditors  and  alter  the  character  of 
that  claim  from  one  doe  by  the  community  to 
oae  dne  by  their  tntor. 

4.  The  rl^ta  of  comnmnlty  creditors,  and  the 
rights  of  minor  heirs  against  tbur  tntors  aris- 
ing from  the  tutorship,  are  absolutely  separate, 
and  totally  distinct  and  independent.  Tbe 
former  is  in  the  natare  ot  a  property  right;  the 
latter  is  «  personal  one  T«-entorced  by  the  ae- 
cnri^ot  mortgage. 

5.  The  very  tenure  or  character  of  the  Inter- 
est of  tiie  surviving  spouse  in  property  incum- 
bered with  community  debts  and  chargea  is  con- 
cerned in  the  one  case;  whereas.  In  the  other, 
the  impression  on  the  property  ii  simply  that 
of  mortgage. 

6.  Where  the  sorviving  partner  In  community 
sells  his  interest  in  the  community  propertyf 
and,  as  natural  tutor,  siibseaneDtly  ana  by  au- 
thority of  a  family  meeting,  conveys  by  private 
sale  to  his  vmdee  the  interest  of  the  minor 
heirs  in  tbe  property,  the  latter,  when  seeking 
to  inbject  the  portion  of  the  commnnity  prop- 
erty coming  to  their  father  to  the  payment  of 
the  debt  dne  them  by  the  community,  are  not 
estopped  from  so  doing  because,  in  tl>e  proceed- 
ings Jookine  to  tbe  sale  ot  their  Interest  in  the 
property,  they  neither  set  np  as  a  defense  the 
defeasible  character  of  their  father's  Interest  in 
the  portion  of  the  oommanity  property  coming 

hun,  and  which  he  had  previously  sold,  nor 
urged  their  claim  as  commnnity  creditors. 

7.  As  the  minors*  rights  as  community  cred- 
itors were  not  and  coald  not  be  affected  by  the 
sale  of  thdr  father's  interest  In  the  property, 
there  was  hence  no  i^al  right  vested  in  them, 
and  therefore  no  legal  duty  imposed  on  them, 
to  pot  at  iBsne,  at  the  time  of  the  sale  of  their 
Interest,  either  their  father's  right  to  sell  his 
interest,  or  the  defeasible  character  of  that  in> 
terest,  or  their  own  claim  at  commonity  cred- 
itors. 

8.  Registry  of  a  wife's  paraphernal  claim  la 
only  necessary  to  preserve  her  legal  mortgage 

aooad  third  persons.  After  tiia  dissolution  of 
le  communis  by  her  death,  her  heirs,  to  whom 
^  claim  has  descended,  may  enforce  it  against 
the  commnnity  as  an  ordinary  commnnity  debt. 

9.  The  right  which  a  community  creditor  has 
to  be  preCeired  in  the  payment,  of  his  debt  out 
ot  Qie  proceeds  of  the  sale  of  community  prop- 
erty, being  secured  neither  by  privilege  nor  by 
a  DKntgage.  technically,  registry  of  the  claim 
is  ntft  necessary  in  order  to  enable  the  creditor 
to  enforce  it  against  liiird  persons  who  have 
acquired  rights  on  the  property. 

(Syllabos  by  the  Court.) 

10.  The  surrivor  In  community  has  only  a  re- 
siduuT  int»est  in  commonity  properly,  and 
can  transfto  no  greata  right;  oommnnit?  debts 
attach  to  such  property,  and  do  not  need  to  be 
recorded  in  order  to  follow  it  into  the  hands 
of  third  persons, 

U.  DeMi  of  the  tutor  to  his  ward  do  not 
meise  Into  debta  of  the  tutorship  so  as  to  lose 
their  separate  existence. 

12.  Property  ot  the  dissolved  but  nnsettled 
commanfty  oontinuea  to  be  commnnity  prop- 
erty and  to  be  liable  for  the  debta  of  the  com* 


mnnity,  notwithstanding  suceesslTs  sales  mad« 
of  it  to  persons  purchasing  it  In  good  faith 
without  knowledge  of  the  commtmity  debts. 

13.  Where  only  the  Interest  of  the  nhiors  ]b 
pnqiterty  held  in  Indlvislon  la  sold,  the  minors 
do  not  become  the  warrantors  of  tbe  title  ot 
their  co-owners  so  as  to  preclude  them  from 
afterwards  urging  claims  against  this  Interest 
of  their  co-owners  in  the  property. 

Per  Provosty,  J. 

Breaux  and  Monroe,  JJ.,  dissenting. 

Appeal  from  Judicial  District  Court,  PAr^ 
iBb  of  Bosaler;  John  Tbtnuas  Watklns,  Judge. 

Action  by  Nonnun  F.  Thompson  against 
8.  W.  Vance.  Mary  Lee  Scovel  and  others, 
third  opponenta  In  an  executory  process,  ap* 
peal.  Iteversed. 

In  this  case  fala  honor  Mr.  Justice 
BLANCHARD,  being  recused,  and  their  hon- 
ors the  Chief  Justice  and  tbe  other  Associ- 
ate Justices  being  evenly  divided  Id  opinion 
as  to  tbe  proper  determination  to  be  made 
of  the  iBsnes  involved.  Judge  ISAIAH  D. 
MOORE,  of  the  Court  of  Appeal  for  the 
parish  of  Orleans,  having  been  called  upon  by 
previous  otAet  of  this  court  to  sit  in  the  case, 
proucunced  the  opinion  and  Judgment  of  tbe 
court. 

Thomas  Fletcher  Bell,  for  appellants.  Wise 
&  HemdoD  (Farrar,  Jonas  &  Knittschnltt, 
of  counsel),  for  appellee  Thompson.  Alexan- 
der &  Wilkinson  and  Holbert  &  Batret,  fur 
appellee  Vance. 

MOORB,  J.  This  Is  an  appeal  br  Inters 
veners  and  third  opponent^  In  an  executory 
process,  from  a  Judgment  rejecting  their  de- 
mand to  be  paid  by  priori^  one-fourth  of 
the  proceeds  of  tbe  sale,  on  the  grounds: 
That  they  are  creditors  of  a  dissolved  matrl* 
moDlal  community,  which  was  the  tormet 
owner  of  the  imdlvlded  one-fourth  of  the 
property  mortgaged  and  sold;  fhat  the  mort> 
gagor  acquired  by  conventional  sale  tbls  por- 
tion of  the  property  from  the  surviving 
spouse;  that  the  sale  from  the  surviving 
spouse  to  the  mortgagor  did  not  de^ve  op* 
ponenta,  as  community  creditors,  of  their 
right  to  be  paid  out  of  the  common  property: 
and  that  tbe  rl^t  ot  tbe  purchaser  and  bis 
mortgage  creditor  Is  hence  stibwdlnated  to 
theirs. 

Decision  of  the  right  thus  asserted  by  the 
appellants  and  opposed  by  the  appellee,  the 
mortgage  creditor,  and  tbe  plaintiff  In  tbe 
cause,  turns  upon  the  solution  of  three  ques- 
tions of  law,  which  we  may  formulate  thus: 

First  Where  minor  heire  Inherit  from  their 
deceased  mother  a  paraphernal  claim  against 
tbe  community,  and  their  father  subsequently 
qualifies  as  their  natural  tntor,  does  tbe  legal 
mortgage  which  tbe  minors  have  on  all  the 
property  of  their  tntor  absorb  the  claim  of 
tbe  minors  as  commtmity  creditors,  and  al- 
ter tbe  character  of  tbeir  claim  from  one  due 
by  the  community  to  one  due  by  their  tutor? 

Second.  Where  the  surviving  partner  in 
commnnity  sells  bis  Interest  In  tbe  communi- 
ty property,  and,  as  natural  tutor,  subsequent- 
ly  conveys  by  private  «tffg^,,^^^«flejv?lgle 
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Inteieat  of  {he  nUnor  heirs,  are  the  latter, 
when  seeking  to  subject  the  portion  of  the 
fwmmunlty  property  coming  to  fheit  father 
to  payment  of  the  debt  due  them  the 
commm^ty,  estopped  from  so  doing  becaose, 
in  the  proceedings  looking  to  the  sale  of  their 
interest  in  the  property,  they  ntither  set  op  as 
a  defense  tlie  defeasible  diaraeter  of  flielr 
father's  Interest  in  the  portion  of  the  oom- 
mnnlty  property  coming  to  him,  and  which 
he  had  prerionsly  sold,  nor  urged  their  dabn 
as  commoidty  credittnra?  And, 

Third.  Is  reglstey  of  a  paraphernal  and 
commnnlty  debt  necessary  in  order  to  mU- 
tle  such  creditor  to  priority  of  payment  out 
of  file  proceeds  of  the  sale  of  iJie  community 
property,  no  other  commnnlty  creditor  assert- 
ing any  claim  to  the  fund? 

The  facta  which  lead  up  to  and  present 
these  questions  are  as  ft^vs: 

The  community  resulting  from  the  mar- 
riage of  S.  J.  Zelgler  with  Sallie  E.  Vance 
acqnired.  In  the  name  of  the  head  of  the  com- 
munity, a  coialn  plantation  known  as  "Buck 
Hall,"  containing  062  acres,  7S2  acres  of 
whKA  are  in  the  parish  of  Bossier,  and  200 
acres  in  the  parish  of  Oaddo;  and  subse* 
quently  sold  the  undivided  half  of  the  entire 
plantation  to  Mrs.  Sarah  B.  Vance,  Miss 
MoUle  B.  6.  Vance,  and  S.  W.  Vanc^  in  the 
prop(Htlon8  of  the  undivided  one-third  of  one- 
half  to  each. 

Some  time  tiiereafter,  the  community  was 
dlsaolTed  by  the  deafli  <d  the  wife. 

Hv  legal  heirs  were  Siul^  Sadie,  Mary 
TiOe,  and  Vlnnie,  all  minors,  and  Issue  itf  her 
marriage  with  8.  J.  Zelgter. 

By  bar  last  will  she  derlsed  to  her  husband 
an  undivided  one>Anvth  interest  in  ber  es- 
tate, the  balance  being  left  in  equal  prop(n>> 
tloos  to  ber  childmi  above  named. 

Two  €t  the  diildren,  Susie  and  Sadie,  sub- 
sequently died,  leaving  as  their  sole  heirs 
their  father  and  their  two  slstaa.  The  fa- 
thor  Inbttlted,  under  the  law,  one-Conrtb  of 
their  estate,  the  other  three-fourths  falling  to 
their  sundving  sisters.  Mary  Lee  and  Vlnnie. 

The  Jf^t  owners,  therefora,  of  Budi  Hall 
at  this  period,  and  ttte  prop<ntt(ms  owned  bj 
them  (sll  of  which  wore  acquired  either  by 
conventional  conveyances  or  by  inhoitance), 
were  as  follows: 

8.  B.,  U.  B.  a.,  and  8.  W.  Tanm,  Om  «a- 

dlTlded  oii*-lMU,  or,  M7   U/m 

8.  J.  Z«igler, 

lat.  Th*  portion  or  sbiro  comlns 
to  blm  u  aurvlTliig  part- 
ner In  commanltT.  ttaa  one- 
bait  of  one-half,  or  aay  of 

the  whole   S2/12S 

10.  The  undivided  one-fourth  of 
bbi  deceased  vUe'i  Interest 
In  the  conununltr.  devised 

to  Urn  hr  ber  will   8/1S8 

SC.  iDberttad  br  Um  from  bis 

two  docsssed  obUdren   VU8 

  4Vl» 

Tbe  minors,  Uarr        and  Vlanle, 
inheriting    from    their  deceased 

mother  8/1Z8  each,  aar   U/33» 

And-  tnm  tbelr  daeaassd  ststsrs  l/IM 

.  aaoh,  aar   ,.*..  is/zee 

4i/tUoT  tl/12g 


Zelgler  had  qualified  as  tbe  natural  tutor 
of  the  minors,  Mary  liOe  and  Vlnnie,  but  the 
legal  mortgage  which  resulted  from  the  rec- 
ordation oT  the  abstract  of  Inventwy  in  tlie 
tuterihip  of  said  minws,  and  which  mort- 
gage covered  the  tether's  Interest  In  this 
proper^,  wss,  on  Ihe  6th  ttf  July,  1887,  duly 
canceled  by  the  substltation  at  a  special  mort- 
gage on  his  cotaln  separate  property. 

Several  days  thereafter,  Z^gler  contracted 
a  second  marriage.  Thereupon,  by  tbe  (iter- 
ation of  law-  (Bev.  Oiv.  Oode,  art  1755),  tiie 
interest  in  the  property  which  be  held  under 
bis  wfte's  will,  as  well  as  tbe  Interest  which 
be  inherited  from  his  two  deceased  children, 
Susie  and  Sadie,  vested  in  Mary  Lee  and  Vln- 
nie; so  that,  whilst  the  joint  ownersh^  In 
the  property  up  to  this  time  bad  not  changed, 
the  respective  proportions  of  B.  J.  Zelgler 
and  of  the  minora  were,  howevw,  disturbed. 
The  entire  property,  consisting  of  952  acres, 
then  stood  as  follows. 

Tbe  Tanaaa  owntns  tba  ondlTMad  1/1  or  ns- 

dlTlded   TT.  e^us 

8.  J.  Zelsler  ownlns  the  undivided  1/4  or  un- 

diTidfld   n/m 

The  minors.  Harr  Les  and  Vlnnie,  each  U/US,  

or  tosetbsr   a/US 

On  the  18th  June,  1888.  about  three  years 
after  the  death  of  Mrs.  Zelglo*,  and  in  this 
condition  of  the  ownersh^  of  the  plantation, 
the  Vances  and  S.  J.  Zel|^,  taidlvldual^  Cno 
account  being  taken  of  the  interest  of  the 
minors  in  the  property;  they  being  no  par- 
ties to  the  transactitm  wtaataoerer),  enttt«d 
into  a  notarial  act  of  *^i^ianKe'*  by  which 
the  Vances  agreed  to  take  the  north  half  and 
8.  J.  Zelgler  the  south  half  of  Buck  HalL 
This  ''exchange"  or  partition,  KKialled, 
seems,  however,  to  have  been  subsequenUy 
disregarded  by  the  parties  thereto,  and  treat- 
ed by  them  as  a  nullity,  for  on  the  16tb  day 
of  June,  1801,  8.  J.  Ze^ler  conveyed  by  con- 
ventional sale  to  S.  W.  Vance  "his  entire 
interest"  in  the  whole  of  Bndc  Hall  planta- 
tion, consisting  of  the  952  acres,  which  inteiv 
est  Is  Bteted  In  the  act  to  be  **/itt  of  Ibe 
wholes 

Two  days  later,  tbe  Vances  filed  th^  pe- 
tition In  the  district  court  of  the  parish  of 
Oaddo,  in  the  matter  of  the  "Tutorship  of 
the  Minors  of  S.  B.  Zelgler,"  alleglDg  their 
purchase  of  the  nndlvided  half  of  Buck  Hall 
during  the  existence  of  the  Zelgler  communi- 
ty; S.  W.  Vance's  subsequent  acquisitloa  of 
8.  J.  Zelgler's  interest  therein  on  the  16th 
June,  1801.  after  the  dissolution  of  the  com- 
munity by  the  death  of  Mrs.  Zefgler;  the 
joint  ownership  of  the  minors,  Mary  Lee 
and  Vlnnie  Zelgler,  In  said  plantation,  which 
ownership  they  represent  to  be  'i/iss:  their 
unwilttngneas  to  hold  said  plantation  In  com- 
mon, and  their  desire  to  effect  a  partition  by 
a  private  sale  of  the  minors'  intwest,  pursu- 
ant to  Act  No.  25,  p.  47,  Of  Act  of  1878. 

Thereupon,  order  to  that  effect  having  been 
made  by  the  judge,  a  family  meeting  was 
duly  convened,  and,  upon  its  recommending 
that  the  minors' 

'izedDy 


THOMPSON  Y.  YANXB. 


11$ 


stated  to  be  'Vias.  Bold  at  private  Bale 
to  B.  W.  Vance,  or  any  one  else,  for  a  price 
not  less  than  $4,680  In  casb,"  judgment  to 
that  effect  was  accordingly  rendered. 

On  the  following  day,  8.  J.  Z^gler,  totor, 
conveyed  by  notarial  act  tbe  minors'  Inter- 
est In  the  entire  plantation,  again  represent- 
ed to  be  si/iis,  to  8.  W.  Vance,  for  the  sum 
stated.  In  cash. 

On  the  same  day,  Mrs.  Sarah  B.  Vance 
and  Miss  MolUe  B.  G.  Vance  conveyed,  by 
conventional  sale,  their  Interest  In  the  plan- 
tation to  their  joint  owner,  S.  W.  Vance. 

At  this  time  (June  19,  1801)  8.  W.  Vance 
was  therefore  the  owner  of  the  whole  of 
Buck  Hall  plantation,  holding  titles  thovto 
ncclnslvely  by  conventional  conveyances,  ex- 
cept BO  far  as  the  minors'  Interest  Is  con- 
cerned, which  latter,  though  conveyed  to  him 
by  private  sale,  was  nevertheless  with  Judi- 
cial sanction,  and  tbcffefor*  conatltnted  a 
jndldal  sale. 

On  the  very  day  of  bis  purchase  of  the  In- 
terest of  the  minors  and  that  of  Mrs.  and 
Ulss  Vance,  S.  W.  Vance  mortgaged  876 
acres  of  the  plantation  situated  In  Bossier 
parish,  and  109  acres  of  It  situated  In  the 
parish  ot  Caddo,  to  Norman  F.  Thompson,  to 
secure  notes  aggregating  $6,886.10  In  prin- 
dpaL 

Subsequently,  B,  W.  Vance  executed  a  sec- 
ond mortgage  on  the  same  portion  of  this 
property  in  favor  of  8.  Levy,  Jr.,  to  secure 
notes  aggregating  $9,000  In  principal.  Upon 
the  maturity  of  these  latter  notes,  the  mort- 
gage securing  them  was  foreclosed,  and  at 
the  sherlfTs  sale  of  the  property  Levy  bought 
It,  subject  to  the  Thompson  mortgage,  and 
then  sold  It  to  8.  X  Zelgler  tof  fO.OOO  on  a 
term  of  credit,  secured  by  mortgage,  with  tbe 
reservation  of  the  vendor's  Hen. 

Still  later,  Thompson  sued  out  exe^tory 
process  oa  his  first  mortgage,  and  thereun- 
der the  plantation  vras  sold  to  the  Levy  heirs 
tor  the  sum  of  $11,000  cash. 

Thereupon  Mary  Lee  Zelgler  and  VInnle 
Zelgler,  both  being  at  this  time  emancipated 
by  marriage,  filed  thdr  third  opposition  In 
the  executory  proceedings  Instituted  by 
Thompson,  pift^miTig  priority  of  payment  out 
of  tbe  (me-fonrth  of  the  proceeds  of  this  sale, 
on  tbe  grounds,  substantially,  that  at  the 
time  of  their  mother's  death  the  community 
was  indebted  to  her  In  'the  sum  of  $20,400. 
the  amount  of  her  paraphernal  funds  receiv- 
ed by  her  husband,  8.  J.  Zelgler,  the  oppo- 
nents' tether,  and  applied  by  falm  for  the 
ben^t  of  the  community;  that  the  said  claim 
deacended  to  them  by  Inheritance  from  their 
mother,  and  that  this  Indebtedness  Is  recog- 
nized by  judgments  of  conrt  in  their  favor; 
that  the  undivided  one-fourth  of  the  prop- 
erty sold  by  the  father  to  S.  W.  Vance,  and 
by  tbe  latter  mortgaged,  to  tbe  extent  stat- 
ed, to  Thompson,  being  community  property, 
their  tatber's  rlgbts  In  It  were  subordinate 
to  the  payment  of  the  commanlty  debts;  and 
that  as  neither  Vancc^  nor  Ua  mor^agee^ 


Thompson,  can  acquire  any  greater  right  In 
the  property  than  was  possessed  by  their  fa- 
ther, these  sabsequent  alienations  of  the  com- 
munity property  cannot  defeat  theSi  r^btB, 
as  community  creditors,  to  be  first  paid  out 
of  the  proceeds  of  sale. 

It  la  conceded  that  the  undivided  one- 
fourth  of  Buck  Hall  plantation  which  was 
acquired  by  8.  W.  Vance  by  conventional 
conveyance  from  8.  J.  Zelgler  Is  community 
property;  that  S.  J.  Zelgler  was  indebted  to 
his  deceased  wife  In  the  sum  of  $20,400  for 
paraphernal  funds  alienated  by  blm;  that 
the  opponents  Inherited  this  claim,  and  that 
the  amount  thereof  has  been  Judicially  rec- 
ognized by  Judgment  In  their  favor;  and  It 
may  not  be  doubted  that  under  this  state  of 
facts  no  alienation  of  tbe  property  by  Zelgler 
could  derive  the  creditors  of  the  community 
of  their  right  to  subject  tbe  property  to  the 
payment  of  their  debts. 

Upon  the  dissolution  of  the  community 
by  the  death  of  Mrs.  Zelglw,  the  surviving 
spouse  became  seised  of  tbe  undivided  one- 
fourth  of  the  property,  and  the  title  so  vest- 
ed continued  In  him,  subject,  however,  to  be 
dlveeted  at  any  time  by  the  community  cred- 
itors. This  right  of  ownership  being  subor- 
dinated to  the  paramount  claims  of  the  com- 
munity creditors,  tbe  rights  of  an  alloiee  of 
tbe  surviving  spouse  necessarily  became  sub- 
ordinated to  the  rights  of  tbe  community  cred- 
itors. 

When,  therefore,  Vance  ptuvhased  Zelgler's 
Interest  In  the  property,  he  acquired  no  great- 
er rights  therein  than  the  latt^  had,  which 
was  simply  the  residuum,  and  when  he 
mortgaged  It  to  Thompson  tbe  latter  took  the 
mortgage  cum  onere,  and  can  enforce  It  only 
to  the  extent  of  his  mortgagor's  Interest 

These  consequences  result  from  a  long  line 
of  decisions  which  have  rock-bedded  In  tiie  Ju- 
risprudence of  this  state  tbe  principle  that 
community  creators  are  entitled  to  a  priority 
on  community  property  over  separate  credit- 
ors of  the  spouses;  that  no  act  of  the  surviv- 
ing spouse.  In  bis  own  name  or  as  tutor,  and 
no  act  of  the  heirs,  whether  of  age  or  not,  can 
deprive  the  creditor  of  this  right;  tiiat  tbe 
rights  of  community  creditors  are  paramount 
to  the  right  of  ownership  which  the  surviv- 
ing spouse  acquired  In  the  property  at  the 
dissolution  of  the  community;  and  that, 
hence,  no  creditor  of  the  spouses  can  acquire 
any  right  upon  the  property  except  being 
subordinated  to  the  payment  of  tbe  communi- 
tr  debts.   German  v.  Gay,  9  La.  683;  Hart 

Fol^,  1  Rob,  BT8;  Depas  v.  Blez,  2  La. 
Ann.  80;  Ware  v.  Jones,  19  La.  Ann.  428; 
Succession  of  Tnreaud  v.  Gex,  Adm'r,  21 
La.  Ann.  253;  Succession  of  Ogden,  10  Bob. 
467;  Gestae  v.  Flornne,  81  La.  Ann.  493: 
Durham  T.  WiUlams,  32  La.  Ann.  162;  Tug- 
well  T.  Tugwell,  82  La.  Ann.  848;  Dur- 
ham V.  Williams;  32  La.  Ann.  968,  973;  Dick- 
son T.  Dickson,  82  La.  Aun.  272;  Webre  v. 
Lorlo,  42  T^.  Ann.  179,  7  South.  460;  New- 
man T.  Cooper,  M  La.  c^^^^liiSgie 
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481;  Zelgler  t.  His  Creditors,  49  La.  Ann. 
ISO,  21  South.  666;  Ealer  t.  Lodge,  36  La. 

Ann.  117. 

Conceding,  argruendo,  the  correctness  of  the 
doctrine  taught  by  these  euthoritieB,  the  ap- 
pellee contends,  however,  that  the  Instant 
cause  falls  without  the  operation  of  the  gen- 
eral rule  affirmed  by  the  cases  cited,  foras- 
much as  the  opponents'  natural  tutor  had 
lawfully,  and  prior  to  the  sale  of  his  interest 
in  the  plantation  to  Vance,  substituted  a  spe- 
cial mortgage  on  specific  property  for  the 
general  mortgage  in  favor  of  the  minors, 
thus  freeing  from  the  operation  of  the  latter 
mortgage  the  Interest  in  the  property  which 
came  to  him  upon  the  dissolution  of  the  com- 
munity, and  that  In  consequence  the  oppo- 
nents ceased,  eo  Inatante,  to  be  community 
creditors,  and  thenceforth  their  rights,  wheth- 
er as  community  creditors  or  otherwise,  were 
merged  In  the  special  mortgage,  and  restrict- 
ed to  the  property  thus  hypothecated. 

It  is  further  argued  that  the  opponents  are 
likewise  barred  from  the  exercise  of  the  right 
of  subjecting  the  community  property  to  the 
payment  of  the  debt  averred,  because,  being 
duly  represented  by  their  tutor,  and  the  pro- 
ceedings being  properly  authorized  by  a  fam- 
ily meeting,  they  were  parties  to  a  partition 
proceeding  by  which  the  plantation  was  sold, 
and  in  which  proceedings  neither  the  defeasi- 
ble character  of  their  father's  Interest  In  the 
property,  nor  their  own  claim  as  community 
creditors,  was  urged;  that,  as  In  a  suit  for  a 
partition  the.  defendants  should  urge  all  their 
available  defenses,  they  should  then  have 
urged  what  they  now  do,  and  their  failure  so 
to  do  now  estops  them  from  asserting  the 
rights  claimed;  and,  flnnUy,  tliat  in  no  event 
can  they  recover  because  of  the  nonreglstry 
of  the  paraphernal  claim  of  their,  mother, 
and  which  was  Inherited  by  them. 

The  fundamental  error  of  the  first  conten- 
tion consists  In  confounding  the  rights  of 
community  creditors  w-^th  rights  of  minors 
growing  out  of  the  tutorship,  and  In  the  as- 
sumption that  the  general  mortgage  which 
minors  have  on  all  property  of  their  tutors, 
resulting  from  the  recordation  of  the  abstract 
of  Inventory  taken  in  the  succession  to  which 
they  are  heirs,  absorbs,  alters,  or  in  any  oth- 
er manner  affects  their  rights  as  community 
creditors,  if  by  the  mere  accident  of  the  case, 
as  It  is  here,  the  minor  heirs  should  likewise 
be  community  creditors. 

The  rights  of  community  creditors,  and  the. 
rights  of  minor  heirs  against  their  tutors 
arising  from  the  tutorship,  are  .absolutely 
separate,  and  totally  distinct  and  independ- 
ent. The  former  is  In  the  nature  of  a  prop- 
erty right;  the  latter  Is  a  personal  one,  re-en- 
forced by  the  security  of  mortgage. 

The  very  tenure  or  character  of  the  Interest 
of  the  surviving  spouse  In  property  Incum- 
bered with  community  debts  and  charges  Is 
concerned  In  the  one  case;  whereas,  in  the 
other,  the  Impression  on  the  property  Is  sim- 
ply that  of  mortcage. 


The  rights  of  community  creditors,  as  we 
have  said,  exist  Independent  of  the  tutor- 
ship. If  no  tutor  had  ever  been  appointed 
and  qualified,  the  minors'  rights  as  communi- 
ty creditors  would  still  have  existed.  The 
appointment  of  the  tutor  neither  added  to  nor 
detracted  i^om  such  rights,  unless  the  argu- 
ment could  be  admitted  that  vpoa  the  quall- 
ficatloD  of  the  tutor  there  resulted  a  l^al 
forced  payment  of  the  community  debt  from 
himself  as  debtor  to  himself  as  tutor,  wiping 
out  thereby  the  minors'  rights  as  community 
creditors,  which  were  Inherent  In  the  com- 
munity property  and  affected  the  very  tenure 
itself  of  the  ownership  thereof,  thus  making 
payment  to  the  children  of  this  debt  depend- 
ent upon  and  following  the  fate  of  the  mi- 
nors* mortgage.  This  argument  cannot  be  ad- 
mitted. Pertult  T.  Damare,  50  La.  Ann.  883, 
24  South.  SSI;  Succession  of  Kldd«  61  La. 
Ann.  1157,  1166,  26  South.  74. 

In  Zeigler  t.  His  Creditors,  49  La.  Ann. 
178,  175,  21  South.  066,  678,  this  court  had 
occasion  to  consider  this  question^  and  con- 
cerning this  same  property  and  the  same 
community  creditors.  The  Inquiry  as  to  the 
rights  of  these  community  creditors  was 
there  gone  into  fully,  and  In  the  course  of  our 
review  of  their  asserted  rights  we  said: 

"If  we  assume  as  correct  the  statem»its 
that  at  the  time  of  the  death  of  Mrs.  Sallle 
Vance  Zeigler  the  community  was  Indebted 
to  her  In  the  sum  of  $32,(M0.00,  and  that 
sum  has  not  been  paid,  the  consequence,  de- 
clared by  the  court,  would  follow,  that,  the 
husband's  rights  In  the  community  property 
being  subordinated  to  the  payment  of  the 
community  debts,  no  creditor  of  bis  could  ac- 
quire rights  upon  the  property  except  being 
also  subordinated  to  the  payment  of  the  com- 
munity debts.  In  Ealer  t.  Lodge,  36  La.  Ann. 
117,  this  court  said  that  'no  act  of  the  widow 
in  her  own  name  or  as  tutor,  and  no  act  of 
the  heirs,  whether  of  age  or  not,  could  de- 
prive the  creditor  of  the  community  to  hla 
right  to  be  paid  out  of  the  community  prop- 
erty in  preference  to  any  right  of  ownership 
which  the  widow  or  heirs  acquired  thereto  at 
the  dissolution  of  the  conmiunity.'  It  has 
been  repeatedly  held  that  community  credlt- 
oTS  are  entitled  to  a  prlmity  on  community 
property  otw  the  separate  creditors  of  tb» 
spouses. 

"This  preference  is  secured  neither  by  a 
privilege  nor  by  a  mortgage  technically,  but 
is  the  result  of  the  tenure  or  character  of  the 
Interest  of  the  spouses  in  the  property.  It 
is  analogous  to  the  right  of  preference  of 
partnership  creditors  over  the  creditors  of 
the  Individual  partners.  Let  us  suppose  the 
case  of  a  wife  dying  to  whom  the  community 
ts  indebted  thirty  thousand  dollars  or  forty 
thousand  dollars;  that  the  husband  should, 
have  qualified  as  tutor  of  his  minor  children, 
and,  after  placing  of  record  an  Inventory 
which  carried  with  It,  by  its  registry,  a  gen- 
eral mortgage  In  favor  of  his  minor  children 
as  security  of  their  rights,  .shoul$  have  cau»: 
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ed  the  gtmenil  mortKage  to  be  restricted  to 
Bpeclflc  pn^>erty,  and  a  special  mortgage  to 
bave  been  addlttonally  gtveo  od  the  same 
property-,  but  the  balance  of  the  property 
fireed  tsom  the  mortgage  of  any  kind. 

"Would  the  qoeatlon  of  mortgage  Tel  non 
on  the  Cather'a  propwty  control  tho  qneatlon 
of  the  utent  of  the  rights  of  bis  mlnw  dill- 
dren  In  the  commanlty  propaty,  or  deter- 
mine vhat  tbelr  right  of  payment  ont  of 
that  property  would  be  as  compared  with  the 
right  of  the  creditors  of  th^r  father  to  be 
paid  out  of  that  pnverty?  UndouD^ly  not 
Th^  right  Is  not  only  baaed  upoo  the  fact  of 
being  creditors,  but  upon  the  fact  that  tiielr 
father's  rights  (and  therefbre  the  right  of 
any  one  holding  undOT  him)  are  conditioned 
upon  an  adjustment  or  settlement  of  the  com- 
munity, and  In  this  settlement  the  wife, 
holding  a  tflalm  against  the  community, 
would  stand,  quoad  any  s^arate  creditor  of 
the  husbaucU  as  any  other  creator  of  the 
community.  So  long  as  the  eommnnlty  Is 
not  liquidated  w  settled,  tho  children  have  a 
claim  upon  commanlty  pn^erty  for  the  debts 
due  them  by  the  community,  a  protection 
really  higher  and  greater  than  through 
ttaer  mortgage  or  priTllege.  Beglatry  is  not 
necessary  for  this  protection.  It  springs,  as 
we  have  said,  fran  the  tenure  itself  voder 
which  the  property  is  lield. 

"In  the  ease  of  Le  Bleu  et  al.  t.  North 
American  liand  and  Timber  Company  et  aL, 
46  La.  Ann.  1466. 16  South.  501,  w»  were  call- 
ed npon  to  explain  the  dlfl^ence  between  a 
minor's  right  as  resulting  from  ownervhlp 
and  that  resnltlng  from  the  llaMllty  of  the 
tutor  on  his  property  through  the  tatorsbtt>. 
Property  rights  In  that  case  were  shown  to 
be  totally  independent  of  the  UabiUty  of  the 
tntor  as  secured  by  mortgage.  In  this  case 
the  rights  of  the  minors,  as  creditors  ot  tb» 
community,  are  so  Interconnected  with  the 
property  rights  luTolved  that  they  cannot  be 
dlBserered." 

Anothw  case  In  which  the  difference  be- 
tween the  property  rights  of  minors  and 
tiiose  growing  ont  of  tin  tutorsh^  explain- 
ed is  that  of  Peopltfa  Bank  t.  DaTid,  49 
Ea.  Ann.  186, 21  South.  1T4.  In  that  case  cer- 
tain ptoDertr  belonging  to  a  succession  had 
bem  sold  for  cash,  to  eCtect  a  partition  be- 
twem  major  and  minor  hdrs.  At  tbe  sale 
the  majw  heirs  became  the  adjudlcatoes,  but 
no  cash  was  paid  by  them,  they  having  re- 
tained Hie  amount  of  their  bid  nndw  the 
right  accorded  ibem  by  articles  1S48  and 
2626  of  the  Revised  GItII  Code. 

Snbseqaently  the  major  helra  mortgaged 
the  property  to  the  People's  Bank,  and  upon 
fweidosure  of  the  mortgage  the  property  was 
•old  and  tlie  proceeds  realized.  Thereupon 
the  minor  h^rs  Intorened  In  tbe  proceed- 
ings, and,  alleging  the  Invalidity  of  the 
bank's  mortgage  in  respect  to  th^  rights, 
claimed  to  be  deoreed  entitled  to  receive  their 
distributive  share  from  the  proceeds.  The 
contMiticHi  on  jDehalf  of  the-  bank  was  that 


the  mortgage^  faavlne  been  acquired  on  the 
faith  of  the  recorded  titles  of  the  major  heirs, 
was  not  affected  by  any  Irregularity  in  the 
partition,  ot  frauds  of  the  majw  bdrs;  that; 
if  the  minors  had  ai^  rights  on  Uie  pn^erty 
securing  payment  to  them  of  the  amount 
coming  to  them  from  the  partition,  th^  wen 
rights  of  mortgage  or  privilege,  and  required 
registry  to  preserve  them  against  third  par* 
ties;  and  the  argument  maintained  that.  In 
view  of  tlie  dnty  of  tbe  tutor  to  protect  the 
rights  of  the  minors  In  the  partition  pro- 
ceedings, tlie  recourse  of  the  mlnws  should 
be  on  him,  and  not  agalnbt  the  bank,  the 
mortgagee  In  good  £^th.  The  conclusion 
reached  by  this  court  was  that  the  rights  of 
the  minors  vndsi  tbaae  facts  wore  nether 
of  mortgage  nor  of  privilege,  technically,  but 
rights  which  were  inherent  In  tlte  property, 
affecting  the  very  tmnre  its^f  of  the  owner- 
ship; and  the  court  maintained  ibo  action  of 
the  minors,  and  accordingly  awarded  them 
their  distributive  share  out  ot  Uie  proceeds 
of  the  sale  by  priority  over  the  mortgage 
creditor. 

See,  also.  Railroad  Ga  t.  Fairex,  46  La. 
Ann.  1022,  16  Sooth.  421. 

And  in  Succession  of  Kldd,  61  La.  Ann. 
1157,  26  South.  74,  where  the  identical  qnes- 
tion  was  presented  as  Is  here  discussed,  this 
court  held  that  "a  debt  of  the  husband  to  the 
wife,  transmitted  to  the  son  as  the  heir  of  his 
mother,  retains  Its  separate,  indepoident 
character,  and  is  not  meiged,  by  reuon  ot 
the  father's  qualifying  as  the  minor's  tutor 
after  the  mother's  deatii,  into  tfae  tutorship 
UabUlty  for  funds  and  property  belonging  to 
his  ward  received  by  him  dwii^  tlie  tutw- 
ship." 

Hex  Is  there  any  merit  in  the  objectkm, 
secondly  ui^ed,  to  the  effect  that  the  oppo* 
nente  are  estt^ped  from  enforcing  tb^  righto 
as  community  creditors  by  reason  of  ttelr 
failure  to  urge,  in  what  Is  called  the  **partl- 
tiMi  sultf*  brought  by  Vance,  the  righto  wliidl 
ttiey  are  presently  asserting. 

it  may  be  conceded,  for  the  argmnent,  that, 
If  the  entire  plantation  had  been  partitioned 
by  Udtatlon  In  proceedings  to  which  the  op- 
ponento  were  parties,  the  rule  of  law  which 
is  Invoked,  that  tbe  decree  In  such  proceed- 
ings concludes  all  parties  ther^n  from  any 
attock  on  the  plaintiff's  title,  would  apply. 

But  here  this  rule  finds  no  application, 
fwasmuch  as  no  such  suit  was  Instituted 
and  no  such  sale  took  place.  The  proceed- 
ings, as  we  bave  seen,  looked  to  the  sale  on- 
ly of  the  minors'  Interest,  and  their  Interest 
alone  was  sold  thereunder. 

It  was  not  a  public  sale,  but  a  private  sale 
differing  in  no  respect  whatsoever  from 
Vance's  prior  and  subsequent  acquisitions  of 
the  Interest  of  the  several  Joint  owners  of 
tbe  property,  and  by  which  acqnisitlonB  be 
became  the  owner  of  the  whole  plantation, 
except  that  In  the  case  of  the  opEmnents, 
tfaoy  being  minors,  the  sale  of'  their  Interest 
was  authorized  by -a  ^«^|^^«getl^^^ 
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Bides  this,  the  entire  argnment  on  this  bnmcb 
of  the  case,  and  wbich  seeks  the  appUcatlon 
of  the  rule  supra,  Is  based  on  the  theory  that 
hare  the  commniilty  creditors  are  Peeking  the 
aolll^  of  Vance's  title  to  Zelgler's  Interest  in 
the  piop^lT',  and  that  this  right  to  recover 
the  community  debt  depends,  necessarily,  up* 
on  that  sale  being  set  aside. 

If,  after  the  dissolution  of-  the  oommnnlty, 
the  sorrlTlng  spouse  or  the  belis  of  the  de> 
ceased  partner  in  community  were,  prior  to 
the  liquidation  and  settlement  of  the  com- 
munity debts.  Inhibited  from  alienating  the 
community  property  coming  to  them,  then  It 
woDld  result  that.  If  a  creditor  of  the  com- 
munity, either  by  his  silence  at  a  time  when 
It  was  bis  dnty  to  speak,  or  by  his  deeds  or 
by  other  means,  acquiesces  In  the  allenatloD 
by  either  tiie  surviving  partner  or  by  the 
beliB,  or  by  both,  he  would  thereby  be  es- 
topped from  asserting  rlghtv  prejudicial  to 
those  acquired  by  third  persons  and  resulting 
from  such  allenatifm.  Tbe  alienation  In  such 
case  would  have  been,  made,  and  could  have 
been  made,  only  as  a  resnlt  of  the  consent, 
exi^«esed  or  Implied,  of  the  commonly  cred- 
itor, in  which  event  estoppel,  as  we  have 
said,  would  interraie  to  defeat  his  dafm. 
Bnt  such  IB  not  the  law  ob  to  communltr 
property. 

When  the  oommimlty  Is  dissolved  by  the 
deatti  ct  one  of  the  spouses,  the  snrvlvor  and 
tbe  belFB  of  the  deceased  become  seised  of 
ttw  ptoffettsr.  They  take  tiie  title  absolute- 
ly, and  tbe  title  bo  vested  continues  In  them 
mbject  to  be  ^vested  at  any  time  by  the 
creditor;  bnt  such  title  as  they  bare  they 
may  Taildly  aUenate,  and  the  third  penon 
who  acquires  sudi  title  takes  It  to  the  fall 
«cteut  of  fbe  transfwror'B  Intrnvt  In  It  As 
said  by  this  court  In  Webre  v.  Lorto,  42  La. 
Ann.  170,  7  Sooth.  460:  *^ere  1b  nothing  in 
tbe  Jmlspnidaice  of  this  state,  in  the  Oode, 
or  the  dedfllons  of  the  courts,  to  prevent  the 
•mrhrbig  Bponse  fran  dlspoeing  of  his  or  her 
part  of  the  community  inroparty;"  and  in 
Newman  t.  Cooper,  46  La.  Ann.  1486,  16 
Sooth.  481,  *Hlie  mwtgage  or  alienation  of  the 
share  of  tbe  snrrivor  Is  not  noli;"  and  to 
the  same  ^Cect  ore  the  aothorltiee  dted  on 
tSie  pnqjwoltlon  flrat  dlBConed  by  us  supra. 
The  tadbeat  to  wbldi  such  mortgage  or  allen- 
atltm  1b  enforceable  1^  however,  another  mat> 
ter. 

When  Zetgler,  prior  to  the  sale  of  the  ml- 
aonr  Interest,  sold  to  Tance  his  Interest  in 
tbe  plantation,  there  was  no  legal  duty  Im- 
posed on  tbe  minors  to  prevent  the  sale,  nor 
Indeed  was  any  legal  r^ht  vested  In  them  so 
to  da  They  could  not  hare  legally  prevent- 
ed tt  Not  coold  they  have  snccessfuUy  de- 
feated tbe  right  of  Vance  to  provoke.  In  tbe 
manner  he  did,  a  sale  of  ftetr  interest  In  tbe 
property,  im  liie  grannd  that  his  acqnisltlon 
of  Zdito's  Interest  was  a  nalllt7t  or  ttiat 
the  title  thereto  was  defeasible,  or  tbat  their 
dabn  upon  the  property  so  acquired  was 
panunooat  to  any  rlgbte  of  Itw  porchssac. 


The  answer  to  them  In  such  event  would 
have  be«i:  "Tour  rlghte,  If  any  you  have  as 
community  creditors,  are  not  divested  by  the 
sale,  as  Vance,  under  the  law,  has  acquired 
no  rights  on  Uie  iBwperty  which  are  not 
subordinated  to  the  po^neot  cf  the  commu- 
nity debts.  Xon  may  enfcvce  your  rlgbte  as 
commonlty  creditors  In  prop^  proceedlngB; 
but  In  the  meanwhile  Vance,  as  Joint  owjux 
of  the  projmty  with  yoo.  Is  entitled  to  dis- 
solve the  common  ownoshlp  of  the  proper- 
ty." And,  so  far  as  these  objections  are  con- 
cerned, the  sale  of  Zelgler's  Interest  would 
have  remained  undisturbed,  and  the  sale  of 
their  Interest  would  have  been  ordered,  as  it 
was.  It  follows,  therefore,  that,  as  -there 
were  no  allegations  In  Vance's  petition  for 
the  sale  of  the  minora'  Interest  which,  al- 
though the  minors  be  held  bound  to  the  truth 
of  than,  could  affect  their  rlghte  as  commu- 
nity creditors,  and  as  they  w^  not  required 
at  that  time  to  assert  any  such  r^flrts,  dure 
cannot  possibly  resnlt  an  estoppel. 

As  to  the  contentian  that  the  paraphernal 
claim  of  the  deceased  wife,  as  well  as  tbe 
subsequently  Inholted  rlghte  of  tbe  nbiors  to 
that  claim,  by  which  they  became  community 
creditors,  are  not  aiforceable^  quoad  third 
persons,  by  reaatm  of  their  nonreglstry,  tbe 
answer  Is  that  r^Istry  of  the  wlftfs  para- 
phernal claim  would  only  be  necessary  If  any 
right  of  mortgage  was  aaswted  therennd«  to 
the  pr^ndlce  of  other  community  credltcMrs. 
In  a  ctmtest  between  the  wife,  or,  as  It  is  in 
this  case,  her  heirs,  and  other  community 
creditors,  fbe  par^»hemal  eredltw,  by  reason 
of  the  faUure  to  record  that  elaim,  could  as- 
sert no  right  m  tbe  property  superira-  to  tbat 
of  tbe  other  ordinary  commonlty  creditors. 
But  hers  Ibere  Is  no  snch  c<mfllct  nor  Is  any 
r^ht  of  mortgage  claimed  tor  that  paraph»- 
ual  debt  The  claim  Is  asserted  simply  as  an 
ordinary  community  debt  ranking  only  equal- 
ly wltii  other  deMs,  If  any  tbere  be^  of  flie 
commonlty. 

What  we  have  said  In  reference  to  Iba  tost 
contention  of  the  appellee  dlspoaes  ot  tbe 
questlai  of  the  necessity  for  commontty  cred- 
itors, generally,  to  recwd  their  claims  so  ss 
to  render  them  enforceaUe  against  third 
persons  who  acquired  rlghte  on  tbe  properly. 
The  rli^t  wbldi  a  commnnity  creditor  bas 
to  be  prefCTred  in  tbe  payment  of  bis  debt  ont 
of  tbe  proceeds  of  tbe  sale  of  community 
mvp^ty  Is.  OS  we  have  said,  secured  neither 
by  prlTilege  nw  mortgage,  tetfinlcaHy, 
but  te  the  result  of  the  tranre  or  character  ctf 
the  interest  of  tbe  spouBes  In  the  property. 
The  law  affords  sudi  creditors  a  proitectlon 
really  higher  and  greats  than  that  afforded 
by  either  mortgage  or  privilege. 

Oor  eoncluaion  Is,  tberefne,  that  the  claim 
of  tbe  opponente  to  be  paid  Priority  oot  <tf 
the  proceeds  of  Ibe  sale  of  Zelgler's  Interest 
In  Ibe  propoty  most  be  mslatslned.  and  to 
that  end  the  Judgment  must  be  reversed. 

There  is  left  now,  however,  tar  consider- 
ation tbe  d^m  i^ed  by  ttc  > 
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son,  to  be  relmbnraed  the  amonnt  of  atate 
and  parish  taxes  on  the  property  alleged  toy 
him  to  hare  been  paid,  and  which  taxes  he 
claims  he  Is  entitled  to  rec^ve  out  of  the 
proceeds  of  the  sale  before  any  distribution 
th««of  Is  made  to  the  opponents.  The  rights 
of  the  state  and  parish  for  such  taxes,  it  is 
alleged,  were  doly  subrogated  to  him.  The 
laxes  alleged  to  have  been  paid  by  him  ag> 
gregate  the  snm  of  $691.66,  and  are  for  taxes 
tor  several  years  preceding  the  seizure  of  the 
plantation  tmder  his  <Thompeoo'B)  mortgage. 

Tb«re  can  be  no  doabt  that  the  distributive 
share  of  the  parties  entitled  to  the  fond  re- 
alised from  the  sale  of  the  property  Is  to  be 
based  on  the  sm^tltts  which  is  left  after  de- 
doctlng  flrom  the  fund  the  costs  of  conrt  and 
all  expenses  necessary  to  the  sale,  as  well 
as  all  taxes,  both  state  and  parish,  then  due, 
tar  which,  for  previous  years,  have  been  paid 
by  third  persona  to  whom  the  rights  of  the 
state  and  parish  have  been  subrogated. 

If,  therefore,  Thompson  has  paid  such  tax- 
es, he  la  entitled  to  have  same  paid  to  him 
ont  of  the  fund  before  any  distribution  la 
made  to  the  opponents  herein. 

We  find,  however,  that  the  evidence  In  the 
record  on  thfs  branch  Is  too  meager  to  warrant 
any  decree  fixing  the  amount  alleged  to  be  so 
paid.  Receipts  for  all  the  years  claimed  with 
subrogation  of  the  right  of  the  state  and  par- 
iah to  the  person  paying  same  are  In  the  rec- 
ord; but  we  discover  that  one  of  the  rec^pta 
Is  for  taxes  not  due  on  the  property  in  que*- 
tion»  but  on  an  entirely  dUFerent  property; 
that  another  recdpt  and  sulnrogation  Is  In  tba 
names  of  Fordn  and  Rulem;  and  that  three 
others  are  In  the  name  of  the  Bquitable  Secu- 
rity Company. 

It  may  be  that  these  payments  were  made 
by  these  parties  as  the  agents  and  reprcsen- 
tatlres  of  Thompson,  or,  if  not,  that  their 
rights  have  been  trantferred  and  assigned  to 
blm.  At  any  rate,  the  record  furnishes  us 
with  no  evidence  to  warrant  the  fixing  of 
die  amoimt;  but  In  os6er  that  such  rij^ta, 
if  any,  which  Thompson  may  lnT»  to  re* 
cover  these  taxes  may  not  be  jeiqiardlaedt  we 
wHl  reserve  him  in  our  decree  the  right  to 
test;  by  mie,  or  by  otim  proper  imceedings, 
tale  dalm  therefor. 

It  la  therefore  codered,  adjudged,  and  d»- 
creed  tiut  the  Judgment  herein  appealed  flrom 
be  avoided,  reveraed,  and  aet  aside;  and  It  la 
now  ordered,  adjn^ed,  and  decreed  that  the 
appellanta,  Mary  Lee  Zelgler>  wifa  of  .Ousds 
Boovell,  and  Tlnnle  Zel|^,  wife  of  Oharlea 
Galnea,  do  bare  Judgment  declaring  them 
enttttod  to  be  paid,  by  priMtty  over  the 
Mbdnc  creditor,  one^ourth  of  Che  entire  fond 
now  In  tile  hands  of  the  sheriff' of  the  parish 
ot  BoMlCT,  and  arl^ng  from  the  Mlnte  and 
eale  of  the  iw^^erty  f oredoaed  in  Alila  snlt 
after  dedsetlng  therefMuu  all  tana  d»  aa 
tte  ^operty,  coata  ct  court,  and  oUier  ex- 
peMes  necaaaaiy  to.  tiw  aMmre  and  aale  of 
«tta  iiruyiirty.  .Tl#  dchts  of  tte  plalotlfl  and 
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appellee  herein  to  claim       mla,  IV  other  , 
appropriate  proceedings,  payment  out  of  the 
aald  fund,  by  preference,  by  reascm  of  etate 
and  parish  taxes  allured  to  have  been  paid 
by  hhn,  are  reserved. 

The  coata  ot  the  lower  court  Inenrred  In  the 
trial  of-  the  Intervention  and  third  <v^>osltlon, 
aa  well  as  the  costs  of  appeal,  to  be  paid  by 
the  ptaintur  and  an>e)lee. 

PBOVOSTY,  J.,  ooucurrlns,  reads  a  aepa* 
rate  opinion  in  this  case. 
BBBAUX,  diseenta, 
HONBOB.      also  disaentiL 

PROVOSTT,  J.  (concurring).  In  tills  case 
the  children  of  8.  B.  Zeigler  are  seeking  to 
enforce,  against  community  property  allenBt- 
ed  by  him  after  the  death  of  his  wife,  debte 
due  them  by  the  community,  as  heirs  of 
their  mother.  Zeigler  sold  the  property  to 
B.  W.  Vance,  and  the  latt^  mortgaged  it  to 
Norman  F.  Thompson,  and  this  last  is  fore- 
closing  his  mortgage,  and  these  children  and 
heirs  of  Mrs.  Zeigler  have  Intervmed  In  the 
A>re<^ure  proceedings,  claiming  the  pro- 
ceeds of  the  sale  hy  Tirtoe  ct  their  superior 
right  aa  credltora  of  the  community.  Their 
argumoit  is  that  Zeigler  could  not,  by  sell* 
ing  the  property,  absolve  it  fr<»D  community 
debts. 

Tb9  fads  of  the  case  have  already  been 
twice  stated  by  tills  conrt  0n  the  caae  of 
Zeigler  t.  His  Creditors,  49  laL  Ann.  144,  21 
South.  666,  and  Soovell  t.  Levy's  Hebn,  lOS 
La.  lis;  SO  South.  822,  wbldi  casea,  the 
way,  involved  loetty  much  the  aame  parttea. 
the  same  claim,  the  aame  property,  and  the 
aame  lasnea  as  the  present  caae),  uid  tiiey  an 
abo  stated  with  great  care  and  detail  In  the 
oidnion  thla  day  banded  dkiwn  by  the  court. 
Then  la  no  dispute  as  to  them.  Briefly,  they 
are  aa  fiiMlows: 

In  1884,  8.  B.  Zeigler,  daring  his  marriage 
with  the  mother  of  opponents,  acquired  the 
Buck  Hall  ptantatloii,  which  became  com- 
munity property,  the  community  of  acqueta 
and  galna  existing  between  the  spouseo.  At 
tiie  death  of  Mrs.  Zeigler,  and  the  consequent 
dissolution  of  the  community,  in  1885,  the 
community  still  owned  one  nndlTlded  half 
of  this  pUmtation.  having  sold  the  otiier  un- 
divided half  to  B.  M.  B.  O.,  and  8.  W. 
Vance;  and  tiie  community  owed  the  debte 
which  ttie  o]n>oiiente  are  now  endeavoring 
to  entorce.  Mrs.  Zedi^  left  a  will  bequeath- 
ing on»-toarth  undivided  of  her  estate  to  her 
husband.  Zeigler  qualified  at  once  aa  nat- 
ural tutor  ot  hla  children,  and  cauaed  a  ce^ 
tlficate  of  t3ie  amount  ot  the  Inventory  of  the 
property  ot  the  ifilnfttm  to  be  recorded  as  re- 
quited, law.  Two  years  -  afterwarda,  In 
1887,  he  gave  a  special  mortgage  in  idaoe  of 
the  general  mortgage  nsultlng  from  thla 
recordation*  The  followlnf  yaar,  la  1888,  be 
asd  the  Vancaa  made  a  convientlonal  portlf 
tlen  of  tha  Bodi;  Hall  i^tatkn^  lia  taUng 
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the  soDtb  balf  of  the  place,  and  they  the  Dorth 
half.  This  partition  seems  to  have  been 
aftervards  disregarded*  however;  owing, 
doabtless,  to  the  fact  that  It  had  been  made 
Irrespective  of  the  co-ownership  of  the  ml- 
oors,  and  was  on  that  account  null.  In  1891, 
Zelgler  sold  to  S.  W.  Vance  hla  interest  in 
the  plantation,  thla  Interest  beliig  fixed  In 
the  act  of  sale  at  <*/ita  of  the  whole  planta- 
tion, and  consisting  of  his  interest  as  partner 
In  commonity,  the  interest  under  the  will  of 
his  wife,  and  a  further  interest  acQuired  by . 
inheritance  from  two  of  his  children  who  had 
died  since  the  mother.  This  sale  took  place 
on  the  16th  of  January.  Two  days  there- 
after, namely,  on  the  18th,  the  Vances— S.  B., 
M.  B.  G.,  and  S.  W.— filed  a  petition  in  the 
court  of  the  domicile  of  the  minora,  alleging 
their  oo-ownershlp  with  the  minors  and  their 
imvllllngness  to  continue  to  hold  In  common 
■with  them,  and  praying  that  the  share  of 
the  minors  be  ordered  to  be  sold  at  private 
■ale  pursuant  to  Act  No.  25,  p.  47,  of  1S7& 
Accordingly,  on  the  next  day,  the  19th  of 
January,  the  interest  of  the  minors,  fixed  at 
**/its*  was  sold  by  the  tutor  at  private  sale, 
8.  W.  Vance  becoming  the  purchaser.  On 
the  same  day  S.  W.  Vance  executed,  In  favor 
of  Norman  \  Thompson,  the  mortgage  now 
being  foreclosed.  The  property  mortgaged  is 
the  south  half  of  Buck  Hall  plantation.  Sub- 
sequently Vance  executed  a  second  mortgage 
on  the  same  property,  and,  the  notes  of  the 
mortgage  maturing,  the  mortgage  was  fore> 
closed.  At  the  foreclosure  sale  the  property 
was  adjudicated  to  the  mortgage  creditor,  S. 
Levy,  who,  some  time  afterwards,  sold  It  to 
Zeigler,  the  aale  being  made  on  credit;  and 
In  that  way  the  property  returned  to  Zelgler. 
In  1884,  Zeigler  was  forced  into  Insolvency. 
He  surrendered  to  bis  crediton,  among  his 
other  iHttperty,  this  South  Buck  Hall  thus  ac- 
quired from  B.  Levy.  On  the  application  of 
the  syndics,  the  court  ordered  all  the  prop- 
erty surrendered  to  be  sold,  including  this 
South  Buck  Hall;  and  the  present  opponents 
filed  oppositions,  flrat,  through  their  under^ 
tutor,  and  afterwards  In  their  own  names, 
they  having  attained  their  majority;  and  a 
litigation  ensued  in  which,  as  stated  above, 
very  much  the  same  qnestions  raised  In  the 
present  case  were  discussed  and  adjudicated. 
The  case  came  to  this  court,  and  is  reported 
at  page  144  of  49  La.  Ann..  21  South.  666. 
Still  later,  S.  Levy  foreclosed  the  mortgage 
given  him  by  Zelgler  for  the  purchase  price 
of  the  property,  and  the  present  opponents 
enjoined  the  sale,  urging  the  same  claim  as 
in  the  present  case.  This  case,  too,  came 
to  this  court  It  la  reported  at  page  119  of 
106  La..  30  South.  822.  In  both  cases  the 
^oceedlng  was  against  S.  W.  Vance,  and  not 
against  the  syndics  of  his  Insolvency.  This 
was  because  of  the  pact  de  non  allenando 
contained  In  the  acta  of  mortgage,  which  en- 
abled die  mortgage  creditors  to  disregard  the 
■nrrender  of  the  property  by  Zelgler  to  his 
creditors,  and  to  proceed  directly  against 
Vance,  the  mortgagor. 


The  opponente  are  creditors  of  their  father 
and  ex-tutor  in  the  sum  of  $57,770.16  for  lia- 
bility growing  out  of  the  tutorship,  which 
debt  Is  now  represented  by  final  Judgment 
rendered  In  the  suit  entitled  "Mary  Lee  and 
Vlnnie  Zelgler  against  L.  M.  Carter  and  S. 
Levy,  Jr.,  Syndics,"  and  bearing  number 
6,475  of  the  docket  of  the  district  court  of 
the  parish  of  Caddo.  Independently  of  this, 
they  are  creditors  of  the  community  of  ac- 
quete  and  gains  which  existed  between  their 
father  and  their  mother  In  the  sum  of 
490.46,  now  represented  by  two  final  Judg- 
ments rendered  In  two  suits  entitled  "Mary 
Lee  Scovell  and  others  against  Syndics  of  S. 
W.  Zelgler,"  and  numbered,  respectively, 
6,474  and  5,680  of  the  docket  of  the  district 
court  of  the  parish  of  Caddo. 

The  predominant  thought  of  the  defense 
is  that  an  unrecorded  claim  like  that  of  the 
opponents,  of  which  third  persons  had  no 
notice,  could  not  continue  to  affect  this  prop- 
erty, as  it  passed  first  to  Vance  by  his  pur- 
chase from  Zelgler,  and  then  to  Thompson 
and  to  Levy,  as  they  acc^ted  mortgages  up- 
on It  from  Vance,  all  on  the  faith  of  the 
public  records,  which  showed  the  title  to  be 
good  and  clear  of  Incumbrances.  Were  this 
point  new,  there  might  be  great  force  In  It. 
It  Is  In  line  with  the  laws  striking  with  nulli- 
ty as  to  third  persons  transfers  of  real  es- 
tate not  recorded,  and  requiring  all  prtv- 
Ueges  and  mortgages  to  be  recorded  before 
Qiey  can  affect  third  persons.  But  It  Is  now 
too  late  In  the  day  for  this  court  to  be  ex- 
amining anew  the  question  of  the  status  of 
community  property  with  reference  to  com- 
munity debts,  and  how  far,  after  the  dis- 
solution of  the  community,  rights  may  be 
acquired  to  such  property,  by  transfer  or 
by  mortgage,  such  as  will  stand  In  the  way 
of  the  enforcement  of  community  debts.  By 
a  Jurisprudence  dating  far  back  tn  our  Jndl- 
dal  history,  the  survivor  In  community  baa 
but  a  residuary  Interest  In  commnnlty  prop- 
erty, and  neittier  he  nor  any  one  holding  un- 
d^  him  can  convey  or  mortgage  any  greats 
Interest;  and  the  question  of  registry  plays 
no  part  In  the  matter.  This  subject  Is  so  ful- 
ly discussed  in  Zelgler  v.  His  Creditors,  48 
La.  Ann.  173,  21  South.  666,  and  In  the  cam 
of  Newman  v.  Cooper,  46  La.  Ann.  1485,  16 
South.  481,  that  to  do  more  here  than  to  re- 
fer to  these  cases  would  really  be  a  waste  of 
time.  See,  also,  the  cases  of  Webre  v.  Lorio, 
42  La.  Ann.  178,  7  South.  460;  German  v. 
Gay,  9  La.  683;  Hart  v.  Foley,  1  Bob.  378; 
Dcpas  V.  Blez,  2  La.  Ann.  30;  Ware  v.  Jones, 
19  La.  Ann.  428;  Succession  of  Tureaud  v. 
Gex,  Adm'r,  21  La.  Ann,  253;  Gestae  v. 
Florane,  31  La.  Ann.  493;  Succession  of  Og- 
den,  10  Bob.  457;  Durham  v.  Williams,  82 
La.  Ann.  162;  Id.  978;  Tngwell  v.  Tugw^ 
82  La.  Ann.  848;  Dickson  T.  Dickson,  8S  La. 
Ann.  272. 

It  Is  attempted  to  get  aronnd  this  Juris- 
prudence by  contending  that  the  property  has 
ceased  to  be  community  property,  and  the 
debt  a  community  dBt^izeS«^*tlyCM^Ui 
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change  bu  come  about,  bowerer,  tbe  learned 
coaiuel  of  Tbon^mni  hare  some  dlfltenlty  in 
explaining.  Tbe  theozy  la  Oat  tbia  communi- 
ty debt  m«ved  into  a  tntorshlp  debt,  and 
ceased  to  luiTe  a  eepante  existence  of  ita 
own  as  a  community  deb^  jost  as  if  tbe 
fatber  indlvidnally  bad  paid  it  to  blmself  aa 
tutor.  But  on  tbis  point  also  ct  tbe  vaeaeggac 
of  tbe  IndlTldual  debta  of  tbe  tntor  Into  debts 
of  file  tutorsblp,  onr  Jariq)rodrace  la  firmly 
settled.  See  pertlcnlarly  Zeigler  t.  His  Cred- 
itors, at  page  175,  49  La.  Ann.,  21  Soutb.  666, 
and  Succesaton  of  Kldd,  61  La.  Ann.  11&7,  26 
Sotttb.  74.  Alao  tbe  following  cases:  Per- 
tidt  T.  Damare,  60  La.  Ann.  888,  24  Sontb. 
681;  Gayoso  t.  Gatda.  1  Uart  (N.  8.)-334; 
McCall  V.  Mercier,  1  La.  347;  Cambre  t. 
Grabert,  81  La.  Ann.  535;  Bridges  t.  Simon- 
ton,  28  La.  Ann.  830;  Commagere  t.  Gaily, 
6  La.  163. 

Inasmuch  as  tUs  debt  was  secured  by  tbe 
tntorship  mcurtgage,  and  particularly  by  tbe 
special  Bx»rtgage  given  to  tbe  minors  by  ttw 
tntor,  It  seems  idaoAble  to  say  that  It  be- 
came a  tatoriOiip  debt;  bnt  this  plautiblUty 
baa  no  other  foundation  than  the  appearance 
of  a  relation  of  principal  and  accessory  be< 
tween  the  debt  and  tbe  mortgage,  which  re- 
lation did  not  exist  In  reality,  since  tbe  tu- 
torship mortgage,  even  though  special,  does 
not  secure  an  actual  debt,  bat  only  the  ges- 
tton  of  the  tutor.  Suocessiou  <tf  Theurer,  38 
La.  Ann.  610.  It  secures  the  **right8  and 
property"  of  the  minors  (Ber.  Glr.  Code,  art. 
326);  "the  fidelity  of  tbe  tutor's  adoQinlstra- 
tkm"  (Id.  art  81%.  It  secures  debts  due 
tbe  mlnw  by  third  persons,  and  yet  such 
debts,  for  a  certainty,  do  not  mei^  Into  tu- 
tomhlp  debts. 

Tbe  property  ceased  to  be  community 
property.  It  Is  said,  as  an  effect  of  the  scTeral 
transactions  that  were  bad  with  reference  to 
It,  namely,  Its  sale  to  S.  W.  Vance,  the  mort- 
gaging of  It  by  Vance  to  Thompson  and  to 
8.  Levy,  the  selling  of  It  at  the  foreclosure 
of  the  Lery  mortgage,  tbe  buying  of  It  by 
Levy  at  this  sale,  and  his  holding  It  for  seT- 
eral  years  and  paying  taxes  and  collecting 
revenues  on  It,  and  his  selling  It  to  Zelgler. 
But  this  contention  is  but  a  renewal  In  an- 
other form  of  the  contention  that  community 
debts  must  be  recorded  in  order  to  follow 
community  property  Into  the  hands  of  third 
persons.  If  this  community  claim  did  not 
need  to  be  recorded  in  order  to  follow  the 
property.  It,  as  a  matter  ctf  ' course,  followed 
it  Just  as  a  duly  recorded  mortgage  might 
do,  and  It  continued  to  foUow  it  tbrough  all 
the  successive  transfers. 

The  property,  it  is  said  again,  ceased  to  be 
community  as  an  effect  of  tbe  proceediug  had 
for  tbe  sale  of  tbe  share  of  the  minors  In  the 
plantation  at  private  sale.  This  proceeding, 
it  Is  said,  was  In  the  nature  of  a  partition, 
and  made  the  minors  warrantors  of  the  sale 
of  the  share  of  their  father,  and  precludes 
them  from  now  urging  any  claims  against 
this  share  of  the  father,  the  time  and  place 


Uxe  urging  such  claims  having  been  In  the 
partition  proceeding. 

Thia  so-called  partition  was  nothing  more 
tttan  tbe  sale  of  tbe  interest  of  the  minora 
in  the  plantation  at  prirate  ntei  under  tbe 
provisi<»ui  of  a  special  law  (Act  Mo,  2B,  p. 
47,  of  1878)  authorising  the  intere«t  of  mi- 
wos  in  property  bdd  In  indlvlskni  to  be  sold 
at  private  sale.  Zelglcx  sold  hla  own  intei^ 
eat  in  the  plantation  to  8.  W.  Vance;  and 
tbree  days  afterwaida,  aa  tntor,  did  the  same 
thing  with  the  Interest  of  tbe  minora.  Tbe 
two  sales  were  separate.  Independent  trans- 
actlona,  the  counterparta  ot  each  other;  the 
first  aa  much  a  partition  aa  the  second,  and 
the  second  no  more  a  partition  than  the 
first  To  say  that  by  selling  their  Interest 
tbe  mlnom  made  thems^vea,  or,  rather,  that 
the  law  made  them,  the  waxrantras  of  the 
sale  ot  the  diare  of  the  father  made  three 
days  previously  by  a  separate,  independent 
tianaactlon  over  which  they  bad  no  oimtrol 
and  with  which  they  had  nothiiv  to  do,  is 
BinQily  to  stray  outside  of  tbe  facte  of  the 
case.  The  slinple  answer  Is  that  tbe  minors 
did  not  sell  the  Interest  of  their  tetbtf,  and 
were  not  parties  to  the  sale  of  It,  and  there- 
fore are  not  the  wanantors  of  Ite  title.  They 
sold  only  their  own  Interest,  and  their  war- 
ranty goes  no  further,  and  this  warranty  they 
acknowledge  and  admit,  and  have  no  Idea 
of  falsifying. 

Even  still  less  well  founded.  If  such  a 
thing  be  possible,  Is  tbe  other  branch  of  the 
contention,  that  this  proceeding  for  the  sale 
of  their  Interest  In  the  plantation  at  private 
sale  was  the  proper  place  and  time  for  the 
minors  to  settle  the  commnnlty  of  acqnete 
and  gains  that  had  existed  between  their 
father  and  their  mother.  Without  going  into 
any  discusdon  of  the  matter,  suffice  to  say 
that,  If  this  proceeding  could  have  had  tbe 
effect  of  releasing  from  the  grasp  of  this  com- 
munity claim  of  tbe  mtoora  this  share  of  the 
father  transferred  to  Vance,  then,  the  tutor 
having  had  an  adverse  interest.  It  would  be 
necessary.  In  order  that  the  minors  should 
be  bound,  that  they  should  have  been  repre- 
sented by  their  undertutor.  It  is  a  plain 
proposition  that  property  of  the  totor,  wheth- 
er BtlU  held  by  him  or  transferred  to  a  third 
person,  cannot  be  liberated  from  the  claim 
of  the  minors  by  means  of  a  proceediug  con- 
ducted contradictorily  with  the  tutor. 

Since  I  fully  concur  in  the  opinion  handed 
down  by  Actli^  Justice  MOORE  In  behalf 
of  the  court,  this  expression  of  my  individual 
views  may  have  been  unnecessary,  bnt  I 
have  thought  that,  consldwing  the  division 
In  the  court,  a  brief  stetement  might  not  be 
amiss. 

BKBAUX.  J.  (dissenting).  Where  a  per- 
son buys  property  trom  a  tutor,  after  in- 
Qulrlog  how  the  rights  of  the  minors  are  se- 
cured, and  finds  that  they  are  secured  by  a 
special  mortgage,  he  is  JustlQed  in  concluding 
that  a  general  mortgage  in  favw  <tf  tbe  ml- 
nors  had  ceased  to  ex^^t  ^^^^  byGoOglc 
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Here  a  ■pedal  mortgage  had  been  treated, 
and  the  property  afterward  wai  bought  at  ft 
■ale  to  effect  a  partitioa.  and  aubseqaently 
the  right  lnT(Aed  by  the  credltw  with  mort- 
gage waa  acquired  by  him  as  a  third  pawn 
without  least  notice  of  any  claim. 

"The  purchaser  Is  not  obliged  to  look  be- 
yond the  order  of  sale,  and,  unless  tiiere  is  an 
absolute  nullity  patent  on  the  face  of  the 
record,  and  resulting  from  want  of  jurisdic- 
tion, he  Is  fully  protected  from  collateral  a^ 
tacks."  OreTemberg  t.  Bradford,  44  La.  Ann. 
42^  10  South.  786;  Lalanne's  Heirs  t.  Mo- 
rean,  18  La.  481;  Slsemore  t.  Wedge,  20  La. 
Ann.  124;  Woods  t.  Lee,  21  La.  Ann.  600; 
SuccesBlon  of  Lehmann,  41  La.  Ann.  967,  7 
South.  88;  Beland  v.  Gebelln,  46  La.  Ann. 
826, 14  South.  843;  Dauterlve  t.  Opera  House 
Am*n.  46  La.  Ann.  1816.  16  South.  170;  Mays 
T.  WltkowsU.  46  La.  Ana  1475. 16  South.  478; 
Heirs  of  Ford  t.  Mllla.  46  La.  Ann.  836,  14 
South.  84S;  Zelglw  t.  Creditors,  4&  La.  Ann. 
144.  21  South.  666;  Stackhonse  v.  Zunts,  86 
La.  Ann.  629;  Succession  of  Wadsworth,  2 
La.  Ann.  966;  Mather  t.  Lehman,  44  La. 
Ann.  617,  10  South.  »»;  Baibee  t.  Perkliii, 
28  La.  Ann.  831. 

The  contmtlon  Is  that  the  minors  «tUl  r»> 
tain  a  right,  after  the  special  mortgage  exe- 
cuted in  their  favor.  In  lieu  of  their  general 
mwtgage,  and  after  the  sale  which  was  made 
to  effect  a  partition. 

They  do  not  claim  as  owners.  They  were 
not  the  owners  of  any  property. 

They  do  not  claim  to  bare  bad  s  mmt- 
gftge  or  privilege. 

It  follows  that,  to  recover,  they  must  have 
had  an  intermediate  right  between  owner- 
ship on  the  one  band,  or  mortgage  or  privi- 
lege on  the  other.  TUs  right  whatever  it 
was,  does  not  appear  of  record,  and  does  not 
appear  to  be  sustained  in  "term  by  any  law. 
Those  who  buy  immovable  property  are  not 
held  to  notice  of  an  undefined  right  to  which 
land  Is  subject  witturat  r^istry.  I  do  not 
think  that  waa  ew  In  contonplatlai  of  the 
lawmaking  power. 

I  do  not  believe  that  the  residuum  ol  the 
communis  goes  to  the  «xtent  of  setting  aside 
the  right  of  third  peeaooB  acqiilzed  o  ■bown 
In  this  case; 

I  fiwrefor*  dissent 
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Suecenlon  of  LAMOTTIL  (No.  14,197.)* 

(BuDrane  Court  of  Loaldana.  January  19, 

1903.) 

DBSOXNT^rOBCBD  HBIRS  —  COLLATION  —  RS- 

DDCTION. 

L  A  father,  who  had  been  the  tutor  of  an 
«ily  dRiiEhter,  aod  had  continued  to  transact 
her  hnsinesa  after  ber  majority,  transferred 
to  her  certain  properties,  in  the  form  of  sales, 
after  he  bad  been  a  widower  for  nearly  W 
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years^  and  waa  over  70  jean  of  ^e.  He  had, 

iost  prior  to  the  sales,  ackaowledged  ha  owed 
her  $6,000.  The  property  was  worth  about 
913,000.  He  snbaegneutlj  married,  and  of  this 
second  marriage  there  was  issue,  one  child. 
At  his  death  the  totriz  of  ttve  younger  child, 
alleging  that  there  had  been  no  consideration 
for  the  sales,  aooght  to  have  the  propaly 
broo^t  Into  the  succesakMi  and  subjected  to- 
collation  or  to  reduction  to  secnie  the  legitime 
of  the  aecond  daughter. 

Held,  that  the  ownership  of  the  property 
was  vested  iu  the  older  child,  bat  that  even  If, 
hj  reason  of  their  form  and  tiie  circumstances 
under  which  the  acts  of  sale  were  executed, 
the  property  ahould  not  be  8Qbjected  to  colla- 
tion, it  was  htM  subject  to  reduction,  and  to- 
payment  in  money  of  the  lentime  of  the 
vounger  Bister;  the  oId«  child  being  entitled. 
In  fixing  the  amount  of  the  legitime,  to  have- 
96,000  deducted  as  a  debt  of  her  faOer. 

(Syllabus  by  the  Gonrt) 

Appeal  from  Civil  District  Court,  Parteb  of 
Orleans;  John  St  Paul,  Judge. 

In  the  matter  of  the  succession  of  A.  M. 
Lamotte.  Actkm  by  Octavle  St  Avlde,  tu- 
trix of  Emma  I^motte,  against  Louisa  La- 
motto.  From  the  judgment  plaintiff  and: 
Xknma  lamotte,  as  forced  heir,  appeal.  Af- 
firmed. 

Hugh  8.  Suthon.  B.  J,  Mfiral,  and  George 
Denggre.  for  appellants.  Albert  Voorhlee,  for 
appdlee. 

Statement  of  the  Case. 

NIOHOLIA,  O.  J.  Octavie  St  Avlde  brings 
tills  suit  She  alleges  that  she  Is  the  widow 
of  A.  M.  Lamotte,  and  tutrix  of  Emma  La- 
motte, the  issue  ot  her  marriage  with  hex 
said  husband;  that  be  was  married  twice; 
that  tola  first  wife  died  in  the  year  1853;  that 
of  tbe  flrat  marrii^  there  were  bom  two 
children,  one  of  whom  died  without  isaue, 
and  the  otlier— and  surrlvlng  child  of  the 
first  marriage— Is  lAuisa  Lamotte,  now  dlr 
V(H%ed  wife  of  H.  Bonlllot  ftnd  t  resident  of 
Paris,  France. 

Tbat  the  deceased.  A.  M.  lamotte,  was 
married  to  petitioner  in  the  city  of  New  Op> 
leans,  where  they  resided  together  till  tiM 
death  of  A.  M.  Lamotto. 

That  Emma  Lamotte  was  bom  of  Mid 
marriage,  and  Is  now  about  6  years  old. 

She  represent!  tbat  Louisa  Lamotte,  the 
^est  sorvlTlng  child  of  A.  M.  Lamotte^  is 
near  60  years  of  age,  and  has  resided  nearlj 
all  her  life  In  Paris,  France,  where  she  was 
sent  by  her  fattier  to  be  educated,  and  be 
furnished  her  means  and  support  ok  and  on^. 
all  of  ber  Ufe  there;  that  A.  M.  Lamott* 
was  advanced  In  yean  what  he  married  pe> 
tltloner. 

Tbat  tor  several  years  before  his  death 
Mr.  Lamotte  was  hi  feeble  health,  wu  wor- 
ried very  much  about  bis  buslnns  affairs;, 
and  his  worry  was  largely  attributable  to. 
and  was  increased  materially  by,  constant 
demands  made  upon  him  by  bis  daughter 
Louisa  for  remittances  of  money  to  her  to 
Paris;  tbat  in  1890  A.  M.  Lamotte  was  pos- 
sessed of  considerable  real  estate  in  tba  dty 
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•of  New  Orleans,  wUcb  was  wortb  at  that 
time  between  fifteen  and  twenty  tboosand 
dollars;  tbat  be  owed  no  debts;  tbat,  not- 
withstanding tbe  excellent  condition  of  bis 
estate,  in  hla  solicitude  for  all  his  cblldren 
and  for  fteUtioner,  bis  second  wife,  he  be- 
^an  to  make  transfers  of  his  real  estate.  In 
the  form  of  sales,  until  he  had  divested  him- 
self of  all  of  his  property,  and  at  bis  death 
left  no  proiterty  in  bis  name.  These  trans- 
fers were  made  as  follows:  He  transferred 
nearly  all  of  his  property  to  his  daughter 
louisa— say,  about  four-tifths  of  liis  estate. 
The  remaining  one-flfth  he  transferred  to  his 
second  wife.  He  then  obtained  from  his 
daughter  Louisa  a  power  of  attorney,  and 
acting  nnder  it  be  transferred  two  lots  of 
gronnd  on  Elyslan  Fields  street,  through  a 
person  Interposed,  to  his  chfld  Andrea  La- 
motte,  a  minor.  The  property  which  was 
transferred  to  bis  second  wife  was  sold  by 
her,  and  the  proceeds  were  by  her  turned 
over  to  him,  part  of  which  was  sent  to 
France,  to  Louisa,  In  response  to  her  impor- 
tunities for  money,  and  part  was  expended  to 
build  new  bouses  upon  the  property  oa  Ely- 
slan  Fields  street;  upon  tbe  property  which 
stood  at  tliat  time  In  the  same  of  tbe  child 
Andrea. 

Now,  acting  as  the  tutrix  of  Emma  La- 
mette,  the  legitimate  child  and  forced  heir  of 
the  said  A.  M.  Lamotte,  she  avers  that  all 
of  the  aforesaid  transfers  were  made  with- 
out any  consideration  paid  to  A.  M.  Lamotte; 
that  the  effect  of  the  said  transfer  was  to 
divest  him  of  all  of  liIs  property;  and  that 
the  only  money  A.  M.  Lamotte  realized  was 
from  the  proceeds  of  tbe  property  transfer- 
red to  his  second  wife,  and  wiiich  was  turned 
over  to  him  as  aforesaid. 

That  Mr.  A.  M.  Lamotte  some  time  before 
his  death  realized  tbe  fatal  error  he  had 
made  In  making  all  the  aforesaid  transfers; 
tbat  the  bulk  of  bis  property  had  been  trans- 
ferred to  Louisa  Lamotte,  his  eldest  daugh- 
ter, and  stood  In  her  name,  under  and  by 
virtue  of  acts  purporting  to  be  sales,  and  1d>- 
pcnllng  a  condderation, 

Tbat  In  bis  dilemma,  and  for  tbe  purpose 
«f  repossessing  himself  of  bis  property,  be 
tnonght  an  action  to  hare  tbe  aforesaid  trans- 
fen  to  his  daughter  Louisa  set  aside,  as  will 
more  folly  appear  by  reference  to  record  No. 

 of  tbe  docket  of  the  district  court; '  tbat 

be  neceesaxlly  failed  In  this  action,  in  the 
torm  In  which  It  vras  brought,  and  he  ap- 
pealed the  case  to  tbe  Supreme  Court;  tbat 
be  died  pending  the  appeal,  and  his  execu- 
trix, who  was  bis  second  wife,  made  berself 
A  party  to  the  cause,  as  executrix  of  his  suc- 
cessiott,  and  a  decision  was  rendered,  and 
reported  In  48  La.  Ana.  572,  10  South.  570; 
tbat  Louisa  Lamotte  now  claims  to  have  re- 
covered tltie  and  possession  to  tbe  property 
on  Elyslan  Fields  street,  which,  as  stated 
aforesaid,  was  placed  in  tbe  name  of  the 
<^Id  Andrea  Lamotte  by  their  common  fa- 
tber. 


That  after  the  deatii  of  A.  M.  Lamotte  the 
issues  changed;  that,  under  the  existing  state 
of  affairs,  if  tbe  pretoudons  of  Louisa  La- 
motte are  maintained,  she  la  the  owner  of  tbe 
entire  estate  left  by  her  father,  or  once  own- 
ed by  hlm^  and  that  by  virtue  of  transfers 
made  without  consideration;  tbat  Emma  La- 
motte is  as  much  the  legitimate  clilld  and 
forced  heir  of  her  father  as  Is  Louisa;  that, 
In  all  the  aforesaid  proceedings  after  the 
death  of  A.  M.  Lamotte,  Emma  Lamotte  was 
not  a  party,  and  was  not  reiwesented;  that, 
as  forced  h^  of  her  father,  she  can  and  does 
contradict  any  and  all  allegations  or  declara- 
tions made  by  her  said  father,  A.  M.  La- 
motte, with  reference  to  consideration  or  con- 
siderations received  by  him  from  his  daugh- 
ter Louisa  for  the  transfer  to  her  of  his  real 
estate.  She  now  charges  tiiat  the  following 
transfers  were  made  by  her  father  A.  M. 
Lamotte  to  his  eldest  daughter.  Louisa,  with- 
out any  consideration,  viz.: 

Tbe  sale  by  A.  M.  Lamotte  to  Louisa  La- 
motte, wife  of  Boulllot,  by  act  Itefore  M.  T. 
Ducros,  notary  public,  passed  on  the  16th  of 
January,  18Q1,  and  recorded  in  the  c<mvey- 
ance  oflSce  of  this  parish,  in  Book  13S,  folio 
SOS,  of  the  certain  described  property. 

Second.  Another  sale  by  A.  M.  Lamotte  to 
Louisa  Lamotte,  passed  before  Almee  Duca- 
tel,  notary  public,  on  March  8, 1890,  and  reg- 
istered in  said  conveyance  office,  in  B6ok 

 ,  folio  ^1  of  certain  described  prt^ 

erty. 

That  the  above  constitated  all  the  prop- 
erty left  by  A.  M.  Lamotte  at  the  time  of  his 
death,  and  tbat  really  belonged  to  hla  6»- 
tate,  though  a  paper  tiUo  as  afozeuld  bad 
passed  to  Ininlsa  Lamotte,  who  now  pre- 
tends to  be  the  preset  owner;  that  his 
property  should  be  decreed  to  belong  to  the 
estate  of  A.  M.  Lamotte,  and  subject  to  all 
tbe  rights  of  bis  heirs;  that,  in  addition  to 
the  above  real  estate  which  Is  claimed  by 
Louisa  Lamotte,  she,  the  said  Louisa  La- 
motte, divorced  wife  of  Boulllot,  has  received 
In  money  from  ber  said  father  large  sums  of 
money,  an  account  of  which  Louisa  Lamotte 
has  perslstentiy  refused  to  furnish,  but  which 
petitioner  charges  exceeds  the  sum  of  |10,- 
000;  that  there  should  be  JudguKUt  against 
ber,  charging  her  with  the  said  sum  of  910,- 
000,  or  as  much  tiieteof  as  may  be  found  due 
to  tbe  estate  of  her  father,  and  that  all  of 
the  above-described  proper^  and  the  afore- 
said sum  of  $10,000  should  be  decreed  to  be- 
long to  the  estate  of  A.  M.  Lamotte,  and  sub- 
ject to  partition  among  bis  heirs;  that  tbe 
pretended  titie  of  Loiiisa  Lamotte  to  the  said 
real  estate  should  be  decreed  null  and  void, 
and  Louisa  Lamotte  should  be  ordered  to 
surrender  same  tor  partition,  and  account  for 
ail  revenues  thereof  which  she  has  received, 
and  which  petitioner  charges  exceeds  the , 
sum  of  $4,000;  that  an  inventory  and  ac- 
counting of  all  tbe  property  and  assets  of  tbe 
estate  of  A.  U.  Lamotte  should  be  ordered 
made  1^  the  courts  to  serva  aa  a^bai^  for  a 

Digitized  by  VjOOglC 


84  SOUTHSBK  BBPOBTEB. 


(La. 


;»artition  herein,  and  against  wblch  all  pat^ 
ties  may  assert  their  claims. 

But  In  the  altemattve,  If  the  aforesaid  con- 
veyance to  Louisa  Lamotte  be  decreed  to  be 
valid,  as  resting  up<m  a  consideration  of  any 
character  whatsoever,  she  prays  that  Louisa 
Lamotte,  divorced  wife  of  Roulllot,  be  com- 
pelled to  state  and  prove  the  natnre  and  ex- 
tent of  said  consideration;  that  she  be  fmv 
ther  ordered  to  account  for  any  and  all  snms 
of  money  she  has  received  from  her  father  as 
aforesaid,  and  that  the  court  may  fix  the  size 
and  value  of  the  estate  of  the  late  A.  M.  La- 
motte, 80  that  the  legitime  of  the  minor 
child,  Emma  Lamotte,  may  be  determined; 
that  if  as  pretended  by  Louisa  Lamotte,  the 
conveyance  of  real  estate  aforesaid  made  to 
her  by  her  father  were  donations,  the  same 
should  be  reduced  to  the  diqrasable  portion 
and  made  subject  to  coUatim  In  fayor  vt  the 
minor,  Lamotte. 

In  view  of  the  premises,  she  prays  that 
Louisa  Lamotte,  divorced  wife  of  Hypollte 
Roulllot,  be  cited  to  answer  this  demand; 
that  there  be  Judgment  in  favor  of  Emma 
Lamotte  and  against  defendant,  decreeing  all 
the  transfers  by  A.  M.  Lamotte  to  Louisa  La- 
motte, as  named  In  the  foregoing  petition,  to 
he  null  and  void,  and  of  no  effect  against 
Emma  Lamotte,  one  of  tbe  forced  heirs  of  the 
decGtiped,  A.  M.  Lamotte;  that  the  said  real 
estate  described  In  said  transfers  before  Dn- 
cros  aud  Ducatel,  notaries,  be  decreed  to  be- 
long to  the  estate  of  A.  M.  Lamotte,  and  sub- 
ject to  the  rights  of  his  heirs,  either  as  cred- 
itors of  their  said  father,  or  as  his  heirs; 
that  there  be  further  Judgment  against  Lou- 
isa Lamotte  for  the  sum  of  ¥10,000,  or  as 
much  thereof  as  may  be  found  to  be  due  by 
the  court,  and  ordering  her  to  collate  said 
sum,  either  In  kind,  or  by  taking  less. 

But  if  the  court  should  maintain  the  con- 
veyances aforesaid  as  donations  resting  upon 
a  consideration,  then  she  prays  that  the  na- 
ture and  extent  of  the  consideration  be  fixed 
by  the  court  contradictorily  between  the  par- 
ties hereto;  that  the  legitimate  or  forced 
portion  coming  to  the  forced  heir  Emma  La- 
motte be  fixed  by  the  court,  and  that  Louisa 
Lamotte  be  ra^lered  to  collate  an  amount 
sufficient  to  pay  off  the  rights  of  the  minor 
Emma  Lamotte;  that  for  the  above  purposes 
an  Inventory  and  partition  of  the  estate  be 
oMered  In  doe  course,  and  t<a  all  and  gen- 
eral relitf . 

TTpm  the  petition  of  Mrs.  Octavie  St  Avide, 
alleging  that  she  was  the  mother  of  Andrea 
Lamotte,  issue  of  the  union  between  herself 
and  A  M.  Lamotte;  that  the  said  Andrea  La- 
motte, or  Eugenia  Andrea  Lamotte,  had  an 
interest  In  the  succession  of  her  father,  and 
bad  no  tutor;  that  she  herself  had  qualified 
as  the  natural  tutrix  of  Emma  Lamotte,  the 
legitimate  issue  of  her  marriage  with  A.  M. 
Lamotte;  that,  as  there  might  be  conflicting 
interests  between  the  parties,  she  has  been 
advised  that  a  tutor  should  be  appc^ntcd  to 
represent  her— Geoige  St  Avlde  was  appoint* 


ed  and  qualified  as  dative  tutor  of  Andrea 

Lamotte. 

Louisa  Lamotte  pleaded  a  general  denial. 
She  then  averred  that  she  was  the  legitimate 
daughter  of  Andr6  M.  Lamotte  by  his  law* 
ful  marriage  vltii  Boae  Bmma  Dnpuis,  since 
deceased. 

That  Andrea  Lamotte  la  an  illegitimate 
child,  bom  out  of  wedlock  September  10, 
1890,  the  cbUd  of  Octavie  St  Avide,  the  con- 
cubine of  Andrg  M.  Lamotte,  deceased,  who 
never  Intimated  said  Andrea;  that  is,  as  a 
matter  of  fact  he  did  not,  nor  could  he,  in 
law,  since  there  existed  at  the  date  of  her 
conception  and  birth  a  lawful  descendant,  to 
wit,  respondent 

That  respondent  accepted,  without  bene- 
fit of  Inventory,  the  succession  oi  her  father, 
Andrg  M.  Lamotte. 

That  the  two  sales' of  March  8,  1800,  and  of 
January  16,  1891.  from  Andrg  M.  Lamotte, 
since  deceased,  to  i-e^ondent,  Louisa  La- 
motte, were  In  really  onerous  donations; 
the  same  being  Intended  for  a  twofold  pur- 
pose, to  wit  first,  as  a  settlement  and  liqui- 
dation of  tutorship  account  without  i>asslng 
on  the  various  items  thereof,  and  striking  an 
exact  balance  of  indebtedness  to  respondent; 
and,  secondly,  for  whatever  excess  there 
might  be  of  the  actual  value  of  the  proper- 
ties  thus  sold,  over  and  above  what  might  be 
the  rellquat  de  tutelle  as  a  donation  en 
avancement  d'hoMe  on  her  future  Inherit- 
ance of  his  succession. 

That  however,  the  amount  coming  to  re- 
spondent and  due  by  her  said  tutor,  was 
largely  in  excess  of  the  half  of  the  stipulat- 
ed prices  of  these  two  sales,  and  further- 
more the  stipulated  prices  themselves  were 
inflated,  and  largely  in  excess  of  the  then 
actual  value  of  all  the  properties  in  question. 

That  her  father  took  her,  a  mere  child,  to 
Paris,  France,  wb«%  she  had  always  resided, 
excepting  the  short  sojourn  she  made  In  New 
Orleans  at  the  time  and  during  the  pendency 
of  suit  in  matter  of  A.  M.  Lamotte  v.  Mrs. 
Louisa  lamotte  (No.  42,765),  brought  to  annul 
and  set  aside  aforesaid  act  of  sale  of  March 
8,  1890. 

That  when  she  attained  her  majority,  she 
having  been  and  being  still  actively  and  la- 
boriously engaged  In  work  for  a  living,  she 
was  informed  by  her  father  that  there  was 
nothing  coming  to  her  from  the  succession 
of  her  deceased  mother,  Rose  Emma  Dupuls; 
that  on  the  contrary,  she  was  Indebted  to 
him  for  expenses  of  maintenance  aud  educa- 
tion in  the  sum  of  16,209  francs. 

He  presented  to  her  an  account  showing  her 
indebtedness  In  that  amount  asking  her  to 
approve  the  same  and  to  sign  the  document; 
but  she,  in  her  total  Ignorance  of  the  condi- 
tion of  the  tutorship,  was  loath  to  act  hastily, 
but  afterwards  she  did  affix  her  signature, 
vrith  the  reservation,  however,  that  the  mat- 
ter t>e  submitted  to  the  Louisiana  tribunal 
for  verification;  the  said  document,  dated 
June  16, 1870;  to  be  produced  osk  trial.  . 
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Snbseqaently  (IStb  November,  1871),  on  her 
mairiage  contract,  ber  ffttber  Intervened, 
averring  tbat  be  bad  not  rendered  an  account 
of  totwsblp  tx>  ber,  but  be  atipulated  to  do 
BO  In  tbe  course  of  one  year.  Since  tbm  ahe 
bad  repeatedly  applied  to  blm  for  an  ac- 
count, In  person  and  tbrougb  mandatories, 
but  be  bad  Invariably  poe^poned  compliance. 

Tbat  darli«  all  this  Intervening  time  re- 
spondent was  wbolly  Ignorant  of  ber  rlgbts 
In  tbe  succession  ot  ber  deceued  motber,  and 
of  tbe  proceedings  In  court  filed  during  hee 
minority,  except  tbe  declaration  made  by 
blm  to  ber  in  a  letter  of  July  80,  1890,  tbat 
be  owed  ber  |7,00a 

Then  it  was  be  applied  to  ber  repeatedly  to 
■end  tier  poww  of  attorney  to  a  friend  he 
would  Indicate^  in  order  to  settle  ber  affairs, 
bat  abe  soit  tin  power  at  (me  time  to  Ur. 

Laerolx,  and  at  another  to  Lombard, 

Esq.,  attorney  of  French  consulate^  but  he 
otwtinately  retnaed  to  make  with  either  ot 
fbsax  tbe  iliiuldatlon;  that  thereupon  abe 
Bent  the  power  of  attorney  to  Marcelln  Bto> 
UxL,  her  father's  bosom  friend,  who  r^ 
tesHited  ber  In  tbe  aforesaid  sales  by  blm  to 
her. 

That  In  none  of  the  iWDceedlngs  hi  the  sac* 
cession  of  Rose  Emma  Dupuis,  filed  by  ber 
tutw,  dlA  be  of^eount  for  and  charge  himself 
with  the  sum  of  98,000  capital  and  f 1,445  In- 
teiest  (94,446),  Inherited  by  her  deceased 
motlur  from  Francois  Dupuis,  ber  uncle, 
and  brought  to  blm  ss  per  marriage  contract 
between  her  mother  and  father  June  26, 
183& 

Nor  did  he  account  for  ber  deceased  moth- 
er's dotal  property,  tbe  undivided  half  of  lot 
and  improvements  situate  on  Victory  street, 
between  Spain  and  Bnghien,  which  properly, 
carried  as  such  on  the  aforesaid  marriage 
contract,  was  nevertheless  Inventoried  as 
community  property,  and  as  such  adjudicated 
to  him. 

Tbat  in  bis  provisional  account  as  tutor 
the  said  A.  A.  Lamotte  lll^ally  charges  the 
minors,  first,  with  $800  funeral  expenses; 
secondly,  with  91,0B2,  a  promissory  note 
posterior  to  tiie  dissolution  of  the  community; 
third  and  fourth,  with  one-half  of  two  prom- 
issory notes,  of  ^76  and  $2,000,  as  having 
been  paid  1^  him,  without  any  explanation 
whatever;  fifth,  with  $1,900,  the  <me-half 
of  Slaves  which  he  had  sold  during'the  exlst- 
snoe  of  the  community;  making  a  total  ot 
Ill^l  <^rges  of  $6,08a 

That  Harla  Lamotte,  a  minor  sister,  and 
Lonla  Noma  LAmotte,  her  brother,  having 
died  without  descendants,  respondent  remain- 
ing sole  heir  of  her  motbo's  succession,  the 
■fimaald  illegal  tduirges  affect  her  In  full 
for  her  original  share,  and  for  the  three- 
fourths  of  tbe  shares  of  ber  deceased  brother 
and  sister;  that,  upon  an  equitable  setOe- 
moA  <ot  tutorship  accounts,  respondent  would 
appear  to  have  been  entitled  to  a  balance 
considerably  more  than  $7,000,  the  amount 


fixed  by  her  said  father  In  her  letter  afore- 
said. 

That  the  sales  of  December  2^  1891,  from 
A.  M.  Lamotte,  agent  of  Louisa  Lamott^  to 
Marcelln  Martin,  and  of  January  16,  1802, 
from  Marcelln  Martin  to  A.  U.  Lamotte  as 
guardian  of  Andrea  Lamotte,  the  illegitimate 
child  of  Octavle  St.  Avide,  tbea  tbe  concu- 
bine of  said  A.  M.  Lamotte,  are  absolute  nul- 
lities, as  declared  by  the  Judgment  of  tbe 
civU  district  court  In  matter  (No.  49.463)  of 
Louisa  Lamotte  v.  Marcelln  Martin  et  el., 
and  affirmed  by  the  Loul^na  Supreme  Court 
February  20, 1899  (27  South.  291)  as  fully  set 
forth  la  the  pending  exception  of  res  Judicata 
set  up  by  respondent  agataist  plaintiff's  and 
Intervener's  denunds;  that  respondent  now, 
as  part  hereof,  r^terated  ail  ber  allegations 
hi  the  petition  which  she  filed  tai  that  suit, 
and  more  expressly  she  averred  that  said 
sales  were  absolute  simulations,  tbe  said 
Marc^ln  Martin  being  an  intorpcwed  person 
to  assist  AndrA  M.  Lamotte,  ia  violation  of 
his  duty  as  her  mandatory,  te  convey  unlaws 
fully  her  property  gratultoudy  to  tbe  illegit- 
imate child,  Andrea  Lamotte,  which  fticte  re* 
apondent  was  ready  to  prove  as  res  Integra; 
that  by  means  of  false  Infonnatlon  by  tbe 
deceassd  to  reap<mdent,  and  actli^  under  the 
infiuence  of  the  mother  of  said  child  Andrea, 
respondent's  father  obtained  and  procured 
from  her  a  procuratimt  to  sell  the  two  prop- 
erties therein  mentioned,  for  the  alleged  pur- 
pose of  paying  debts  which  he  said  be  had 
contracted  for  lier,  and  of  renovating  the 
other  properties  which  he  had  sold  for  her. 
and  which  be  was  administering  as  her  agent; 
while  tiie  real  and  Sole  purpose  and  object 
WBS  to  make  a  sham  sale  to  the  Interposed 
person,  who  then  would  transfer  tbe  same 
by  sham  sale  to  the  child  Andrea;  that  this 
was  done  through  the  said  Marcelln  Martin, 
who,  with  the  said  AndrS  M.  Lamotte,  acting 
first  as  ««qK>ndenf  s  agent,  and  then  as  the 
guerdlai*  of  said  Illegitimate  child,  Andrea, 
executed  the  aforesaid  acta  of  sale  of  De- 
cember 29,  1891,  and  January,  1892. 

That  should  the  court  order  a  partition 
of  the  succession  of  Andrfi  M.  I«motte,  after 
dlqMslng  of  the  foregoing  issues,  then  re- 
spondent reserves  the  right  to  litigate  all 
matten  connected  with  the  demand  for  col- 
lation as  an  Incident  of  partitton;  tbe  same 
to  be  consldand  with  reference  to  tbe  action 
of  the  notary.  In  view  at  the  premises,  re- 
spondent prayed  to  be  ditemlssed,  with  coste, 
and  that,  as  plaintiff  in  reconvention,  respond- 
ent be  recognised  as  the  owner  of  the  various 
properties  described  In  the  two  acta  of  sale 
from  her  father  to  herself  of  March  8,  1880, 
and  of  January  1^  1801;  tbat  tbe  acts  of 
sale  from  AndrS  M.  Lamotte,  as  her  agent, 
to  Marcelln  Martin,  <yt  December,  29,  1891, 
and  fRHu  Marcdln  Martin  to  Andrfi  M.  La- 
motte. guardian  of  Andrea  lamotte,  of  the 
15th  January,  1892,  be  declared  null  and  void; 
that  Emma  Lamotte,  through  ber  tutrix,  Ov- 
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tavle  St  Avide,  and  Aodrca  Laniotte,  through 
her  tutor,  George  St.  Avide,  be  cited  In  recon- 
vention; and  that  accordingly  Jndgm^t  be 
rendered  against  them  In  favor  oC  respond- 
ent, plaintiff  In  reconvention. 

Andrea  Lamotte,  through  her  tutor,  Inter- 
vened in  the  suit  He  alleged  that  the  late 
A.  M.  Lamotte  was  the  father  of  the  minor 
Andrea  Lamotte,  and  that  she  (the  said 
minor)  Is  a  legitimate  child  of  the  said  de- 
ceased A.  M.  Lamotte,  and  as  such  was  en- 
titled to  all  the  rights  of  a  forced  heir  in  his 
estate;  that  a  suit  was  now  pending  In  this 
court  between  Mrs.  A.  M.  Lamotte,  natural 
tutrix  of  the  minor  Emma  Lamotte,  and 
Louisa  Lamotte,  divorced  wife  of  H.  Rouil- 
lot  both  also  forced  heirs  of  A.  M.  lamotte. 
Petitioner  alleged  that  he  was  the  maternal 
uncle  of  the  minor  Andrea  Lamotte,  and  had 
qualified  as  dative  tutor  of  the  said  minor; 
that  he  intervened  In  these  proceedings  in 
order  to  set  up  the  rights  of  the  minor  An- 
drea Lamotte  as  forced  heir  of  the  deceased, 
A.  M.  Lamotte,  in  the  partition  of  his  estate, 
as  provoked  by  her  coheir  Emma,  through 
her  natural  tutrix  in  this  suit.  Intervener 
alleged  that  so  far  as  all  the  various  trans- 
fers of  property  by  A.  M.  Lamotte  were  con- 
cerned, to  Louisa  Lamotte,  be  believed  and 
declared  that  the  same  were  made  without 
consideration,  and  he  Joined  in  the  allega- 
tion of  Mrs.  A.  M.  Lamotte,  natural  tutrix  of 
Emma,  as  set  forth  In  her  suit  against  Louisa 
Lamotte,  now  pending  herein. 

In  view  of  the  premises,  petitioner  prayed 
to  intervene  herein  (that  is,  in  the  suit  then 
pending  between  Emma  Lamotte,  minor,  and 
Louisa  Lamotte,  divorced  wife  of  H.  BouUlot), 
and  that  there  be  judgment  decreeing  all  the 
sales  made  by  A.  M.  Lamotte  to  said  Louisa 
Lamotte  as  having  been  made  without  con- 
sideration, and  allowing  to  the  said  Andrea 
Lamotte  her  share  of  her  father's  estate, 
whatever  It  might  consist  of,  as  determined 
by  the  conrt  herein. 

The  district  court  rendered  Judgment  ad- 
Judging  and  deaeeing  that  Louisa  Lamotte 
be  recognized  as  the  owner  of  the  property 
described  in  Uie  petition  herein  filed,  sub- 
ject, however,  to  the  obligation  to  collate  the 
Sfune  In  the  succession  of  her  deceased  father, 
Andrg  M.  Lamotte;  and  she  was  also  rec- 
ognized as  entitled  In  any  partition  thereof 
to  claim  out  of  said  properties,  or  of  the 
proceeds  thereof,  the  sum  of  |6,000,  first  and 
before  all  others. 

It  further  adjudged  and  decreed  that  the 
right  of  Louisa  Lamotte  and  Emma  Lamotte, 
as  sole  legitimate  children  and  forced  heirs 
of  AndrO  M.  Lamotte,  to  share  in  equal  parts 
in  the  residue  of  such  properties,  or  of  the 
proceeds  thereof,  after  deduction  of  $6,000 
as  aforesaid,  be,  and  said  rights  are,  now 
fuHy  recognijsed. 

It  further  ordered,  adjudged,  and  decreed 
that  Louisa  Lamotte  (should  she,  within  30 
days  from  the  time  at  which  this  Judgment 
shall  have  become  final,  elect  to  collate  by 


taking  less)  be,  and  she  is  hereby,  recognized 
as  having  the  right  to  retain  the  whole  of 
the  properties,  and  to  be  put  In  possession 
thereof,  on  paying  to  the  minor  Emma  La- 
motte her  share  in  the  estate  of  her  father, 
to  wit,  the  sum  of  $3,500. 

It  further  adjudged  and  decreed  that  all 
demands  and  counter  demands  and  claims 
of  the  parties  In  the  proceedings  be  rejected, 
the  costs  to  be  borne  by  them  In  eanal  pro- 
portions. 

It  further  decreed  that  the  demand  of  the 
intervener  be  rejected  at  her  costs. 

Emma  Lamotte,  through  her  tutrix,  ap- 
pealed. The  intervener  Andrea  Lamotte  ac- 
quiesced in  the  Judgment 

The  appellee  Louisa  Lamotte  answered  the 
appeal.  She  prayed  that  the  Judgm^t  of 
the  district  court  be  amended  so  as  to  allow 
her  demand  In  full,  as  stated  in  her  recon- 
ventional  demand  of  partition,  and  that  In 
other  respects  the  Judgment  be  affirmed. 

A.  M.  Lamotte  was  married  -to  Rosa  Emma 
Dupuis  in  1888,  and  prior  thereto  a  marriage 
contract  betwera  them  was  executed.  In 
which  the  property  referred  to  belonging 
to  the  wife  was  described. 

It  consisted  of  the  undivided  half  of  a 
tract  of  land  mentioned  as  being  situated  Id 
Faubourg  Marlgny,  and  of  two  sums  of  mon- 
ey bequeathed  to  h^  by  one  Francois  Dupuis. 

The  wife  died  about  1853.  leaving  three 
cliildren— Louis,  Ixiulsa.  and  Marie.  An  In- 
ventory was  made  of  the  property  in  1863. 
A.  M.  Lamotte  was  confirmed  as  tutor  to  his 
children.  In  April,  1863,  upon  the  advice  of  a 
family  meeting,  the  Interest  of  the  children 
in  the  commimity  was  adjudicated  to  the  fa- 
ther. Among  the  property  so  adjudicated 
was  induded,  by  mistake,  the  real  estate 
above  mentioned,  which  belonged  to  the 
mother. 

In  May,  1853,  upon  the  advice  of  a  family 
meeting,  two  special  mortgages  were  execut- 
ed by  Lamotte  in  favor  of  his  children;  the 
second  being  to  secure  a  sum  of  $4,465,  which 
sum  he  declared  had  been  brought  in  mar- 
riage by  his  wife,  but  had  been  inadvertently 
omitted  In  the  first  special  mortgage  which 
had  been  given.  Nothing  seems  to  have  been 
done  between  1853  and  1865.  when  Marie 
died  and  Louis  became  of  age. 

Louis  is  said  to  have  died  vrltbout  Issue. 
In  1865  a  family  meeting  was  convoked  in 
behalf  of  the  minor  Louisa,  who  had  inherit- 
ed from  her  mother  and  slstor.  The  tutor 
was  authwized  by  this  meeting  to  execute 
a  special  mortgage  in  her  favor  for  fbe  sum 
of  $2,662.  the  amount  declared  to  be  coming 
to  her  from  these  two  sources.  In  18G9 
Louisa  became  of  age.  In  1871  she  married, 
but  not  very  long  thereafter  she  obtained  a 
divorce  from  her  husband.  She  had  been 
taken  in  early  childhood  to  Paris,  and  there 
educated. 

Her  father  returned  and  resided  In  New- 
Orleans. 

On  March  8,  1890,  Lamotte^Jransfwred  to 
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her  certain  described  prop^ttes,  In  the  form 
of  a  aalev  in  New  (teleana,  for  tlie  price  «t 
97,000^  and  also  «i  tlw  lOth  of  January*  1891. 
transferred  to  lier,  In  the  form  of  a  sale,  for 
tlw  ivlce  of  $4,200,  eertaln  other  real  eatata. 

On  the  8d  of  Fetonary,  1801,  be  married 
Octavie  8t  AviAe,  with  vhcon  he  lad  been 
prerlonaly  living,  and  whom  be  bad  bad  a 
danjcbter  Andrea  Lamotte. 

On  May  1,  1802,  th«e  vaa  bwn,  iBane  ct 
thia  marriage,  a  daughter,  Emma  Lamotte. 
In  March,  1380,  prior  to  Ida  second  marriage, 
Lamotte  sold  to  Octavla  St  Avlde  a  lot  of 
groond  for  |800,  and  later,  on  fhe  IGtb  of  Janr 
vMxj,  1801,  another  lot  of  groond  tor  9600. 
The  Tendor  reserred  to  hlmsdf  the  nasfmet 
of  ttiese  proparttei  dnrlnt  bis  life  In  addl- 
tlop  to  these  properttee,  Lamotte  bad  eansed 
fhe  title  of  a  lotot  gromd  to  betaben  In  the 
name  of  one  of  his  frlenda,  Marcelln  Martin, 
and  Martin  sold  the  same  to  OctaTle  8t 
ATldOk  so  Uiat  die  bold  tmn  blm,  in  pdnt  of 
fact;  tbeae  ptocea  of  jwoparty. 

After  the  marriage  of  Ixralsa,  ber  father 
attended  to  her  affairs  In  Louisiana,  and 
while  so  acting  procured  from  her  a  special 
powa  of  attorney,  under  whldi  be  scdd  to 
MaroeUn  Martin  one  of  the  lota  which  he 
bad  eonTeyed  to  ber.  Martin  then  scdd  to 
the  minor  Andrea  Lamotte,  her  natural  fa- 
ther ncecvtlDg  the  aale  for  ber.  In  Biay, 
1804,  Lamotte  bnmght  Butt  In  the  idvll  dis- 
trict ooDTt  tat  tbe  parisb  of  Otieana  against 
bis  daughter  Loalsa,  In  wbldi,  after  reforlng 
to  the  acts  of  sale  to  her  which  he  bad  e!»> 
cnted.  he  aTCtred  that  the  oonslderatlWB  of 
the  sales  bad  never  been  paid  hy  her,  nor 
recced  bSmaelf ;  tiiat  tbey  were  Intmded 
as  donations;  that  In  "»«wng  niA  donations 
be  dispossessed  himself  of  all  his  property; 
that  the  considerations  of  the  donatlona  wtta 
that  the  rerenoes  of  .  the  same  wore  to  be  used 
for  Ids  snstmanoe;  that  since  the  same  acts 
had  beoi  made  he  had  become  partially  para- 
lysed, and  miaUe  to  earn  a  llvtog;  that  Us 
daughter  bad  failed  to  comply  with  condi- 
tions of  file  donattons^  and  refosed  to  allow 
him  the  ose  of  the  rerenoes  dedred  from  the 
property,  and  bad  fortbermore  proved  has 
self  nngratefnl  to  him,  within  the  last  year 
and  before,  and  therefore  said  sales  or  dona- 
tloM  should  be  rer^ed  and  adjudged  noil 
and  ToUL 

The  d^radant,  after  pleading  the  general 
issue,  denied  that  thm  was  no  emsldttatlon 
for  tin  transfer  to  her.  She  averred  that  tba 
properties  In  controversy  formed  part  of  the 
commnnlty  between  plaintiff  and  respond- 
enfs  mother,  or  to  ber  dotal  property;  that 
after  the  death  of  bis  wife  he  acted  as  her 
natural  tntor  up  to  the  date  ot  hes  majority, 
and  after  Ibat  to  the  date  of  the  Instltatioii 
of  flte  sntt  as  bar  agent,  managing  ber  af- 
falng  flbe  residing  aU  the  time  in  Paris;  that 
he  received  rente  and  rev«ines,  and  never 
rendered  ber  an  accomit,  nor  ever  had  a  set- 
tlement In  llqnidatlon,  when,  at  tbe  date  of 
tbe  transfers,  In  order  te  have  a  final  settle- 


m&att  be  executed  the  acte  of  transfer  to 
ber. 

She  then  rtfeiTed  to  his  second  marriage,  at 
which  she  declared  she  had  been  kept  In  Ig- 
norance, and  to  the  acte  of  tranafCr  from  her 
fatfaor  to  Octevie  St.  Avlde,  She  chained 
that  tiie  salt  then  pending  bad  been  Insti- 
gated by  her  tor  the  sole  purpose  of  providing 
ezdnslTtiy  for  tbe  niotber  of  bis  last  cbU- 
droi.  8bB  atteiiked  tbe  transfers  to  ber,  and 
^ayed  that  tbey  he  annulled,  as  also,  for  rea- 
sons assigned,  a  sale  wblcdi  bad  been  made 
to  Andrea  Lamotte  by  Marcelte  Martin.  She 
prayed  to  be  decreed  the  owner  ot  tbe  proper- 
ties conveyed  to  her.  This  salt  terminated 
la  the  district  court  hy  a  lodgment  rejecting 
plaintiff's  demand  and  dismissing  bis  salt— 
the  donand  of  tbe  defendant  for  tbe  nullity  of 
sales. 

The  idalntU^  Lamotte^  appealed,  but  died 
pendteg  tbe  i^ipeaL  His  vrlfe  qualified  as  hte 
execabriz,  and  as  each  became  a  par^  to  the 
snlt 

The  Supreme  Court  affirmed  the  Judgment 
below,  «iniwi<iiin  it  herdn  so  aa  to  malnteln 
the  oonv^ances  of  platetUC  to  defendant  as 
donations  Inter  vivos.  The  case  is  reported 
In  48  I«.  Ann.  973,  19  South.  570. 

After  the  death  of  her  fathw,  bis  daughter 
Instituted  an  action  against  his  widow,  as 
tntriz  <a  bw  daughter  Andrea  Idunott^  and 
MaxeeHn  Martin,  to  set  aside  and  annul  the 
sale  made  to  the  latter  by  ber  father,  acting 
as  her  agml;  of  one  of  tbe  i^ecea  <tf  prop- 
wty  which  he  bad  otmvi^fed  to  bar,  and  also 
the  subsequent  sale  of  tbe  same  property  by 
Iforoelln  Martin'  to  Andrea  Lamotte. 

This  suit  tomlnated  In  a  Judgment  in  this 
court  (reiMrted  in  B2  Ul  Ann.  861,  27  Sooth. 
201,  which  afOrmed  the  Judgment  of  the  dis- 
trict court,  which  had  adjudged  platetlff, 
LoOta  t/imot^  to  be  the  sole  owner,  by  do- 
nation inter  vivos,  of  the  property  in  contro- 
vetsy.  in  BO  ter  as  It  adjured  null  and  void 
the  transfer  of  tiie  same  to  Mareelio  Martin 
on  the  20th  December,  1881,  and  also  the 
transfer  by  Martin  to  Andrea  Lamotte  on 
January  14,  3882.  It  amended  tiie  Judgment 
by  dtemlaslng,  Ss  of  nonsuit,  itotetlff*B  de- 
mands against  Andrea  Lamotte  for  rents, 
and  reared,  under  fall  reservation,  questtons 
ot  collation  to  be  dl^osed  of  In  the  setOe- 
mmt  of  the  sueoesslon.  It  farther  amuided 
the  Judgment;  deere^ng  tiiat  the  plaintiff 
should  be  sent  into  possession  of  this  partic- 
ular propwty;  it  bi^ng  at  the  time  in  that 
of  title  widow  and  her  children. 

The  evidence  shows  that  after  the  prop- 
erty in  question  bad  been  conv^ed  to  And- 
rea Lamotte  by  Martin,  and  was  standing 
la  her  name,  ber  mother  sold  the  three  pn^ 
ertlea  which  she  bad  received*  from  A.  M. 
Lamotte,  directly  and  indirect^,  and  used 
tbe  sam^  wltb  the  ecc^rtlon  of  91«000, 
■wilA  she  turned  over  to  her  husband.  In 
building  a  house  iv>on  It.  The  title  to  this 
pn^erty  was  aftowards,  as  we  have  seen, 
placed  back  In  tbe  name  of  Loali 
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The  sale  to  Marcelln  Martin  was  attacked 
by  Louisa  on  the  ground  that  the  power  of 
attorney  from  herself  to  her  father  bad  au- 
thorized its  sale,  whereas  the  act  to  Martin 
was  a  simulation,  as  was  also  that  from 
Martin  to  Andrea;  the  two  acts  being  the 
alleged  scheme  to  divest  her  of  her  title,  and 
place  the  same  in  the  name  of  her  father's 
illegitimate  child,  Andrea.  The  evidence 
shows  that,  in  the  interval  between  1889 
and  the  bringing  of  the  suit  by  the  father 
against  his  daughter,  he  had  remitted  to 
her,  at  Paris,  at  various  times,  a  large 
amount  of  money,  but  that  part  of  tbe  same 
was  for  his  use  and  benefit,  and  part  for 
that  of  his  daughter.  Precisely  what  part 
went  to  each  la  not  certain.  The  evidence 
further  sbows  that,  pending  tbe  first  suit 
referred  to  herein,  tbe  property  standing  in 
tbe  name  of  Louisa  was  Judicially  seques- 
tered at  tbe  instance  of  A.  M.  Lamotte; 
that,  while  In  the  bands  of  the  sheriff,  quite 
a  large  amount  vras  paid  out  by  bim  for  re- 
pairs, taxes,  etc.,  and  that  the  balance  at 
the  termination  was  turned  over  to  Lonlaa; 
and  that  the  property  which  was  trans- 
ferred to  Andrea  has  been  from  tbe  date  of 
said  conv^ance  to  ber  in  the  possession  of 
her  mother  and  sister. 

Opinion. 

The  defendant,  Louisa  Lamotte,  declares 
In  her  answer  In  tbe  present  suit  that  "the 
two  sales  to  ber  were  In  reality  onerous  do- 
nations, the  same  being  intended  for  a  two- 
fold purpose:  First,  as  a  settlement  of  tu< 
torsblp  account,  without  passing  on  tbe  va- 
rious items  thereof,  and  striking  an  exact 
balance  of  Indebtedness  to  her;  and,  sec- 
ondly, for  whatever  excess  there  might  be 
In  tbe  actual  value  of  tbe  properties  thjis 
sold  over  and  above  what  might  be  the  *'re- 
liquat  de  tutelle,"  as  a  donation  "en  avance- 
ment  d'holrle"  on  her  future  Inheritance  of 
bis  succession. 

That,  however,  the  amount  coming  to  her. 
and  due  by  her  father,  was  largely  in  excess 
of  the  half  of  the  stipulated  prices  of  these 
two  sales,  and  furthermore  the  stipulated 
prices  themselTes  were  Inflated  and  lai^ely 
In  excess  of  the  then  actual  value  of  all  the 
properties  in  question;  *  •  *  that,  upon 
an  equitable  settlement  of  tutorsUp  ac- 
counts, she  would  appear  to  have  been  en- 
titled to  a  balance  considerably  more  than 
$7,000,  the  amount  fixed  by  her  father  In  a 
letter  to  her. 

She  contends  that,  the  property  having 
been  conveyed  to  her  in  the  acts  of  sale  Im- 
porting on  their  face  full  consideration,  she 
Is  not  subject  to  collation  for  the  same; 
that  the  condition  under  which  the  acts  to 
ber  were  passed  to  ber,  and  their  very  form, 
carried  with  them,  by  necessary  Implication, 
as  strongly  and  even  more  strongly  than 
words  themselves  could  do,  tbe  intention  of 
her  father  that  she  should  hold  the  proper- 
ty Irrevocably,  absolutely  free  from  all 


claims  of  collation.  She  refers  the  court  to 
Marcade,  vol.  3,  p.  231,  where  that  author 
says:  "La  pens6e  de  la  lol  est  done  que  la 
donation  dCgulsde  sous  la  forme  d'un  con- 
trat  onereux  reste  soumise  &  la  reduction, 
mals  non  pas  an  rapport" 

We  referred  ourselves  to  this  same  sub* 
Ject  in  Carroll  v.  Succession  of  Carroll  and 
the  Heirs,  48  La.  Ann.  971,  20  South.  210, 
where  will  be  found  quoted  a  number  ct 
French  authorities,  taken  from  Dallos  & 
Vergd,  Codes  Annot6s,  under  article  813,  0. 
N..  Nos.  85.  87,  and  07. 

The  acts  In  tbe  case  before  us  were  pass- 
ed under  peculiar  circumstances.  Tbe  ven- 
dor was  the  father  of  the  vendee.  He  had 
at  that  time  no  other  child,  and  he  was  not 
likely  to  have  any  other,  as  be  was  then  a 
man  over  70  years  of  age,  and  had  remain- 
ed for  nearly  forty  years  a  widower.  His 
daughter  unquestionably  held  a  large  claim 
against  him,  whose  liquidation.  If  required 
to  be  put  to  Judicial  test,  would  most  likely 
lead  to  bitterness  and  acrimony  between 
blmself  and  bis  child.  He  was  eTidaitly 
anxious  to  get  rid  of  the  whole  matt».  Un> 
der  the  fecial  circumstances  of  this  par* 
ticular  case,  we  can  reach  no  other  con- 
clusion than  that,  as  a  matter  of  fact,  the 
intention  of  the  father  was  to  vest  the  pn^ 
erty  In  his  dau^ter  absolutely  and  Irrevo- 
cably. How  could  the  Idea  of  her  being 
subject  to  future  collation  have  entered  his 
mind,  where  there  was  no  other  child  or  de- 
scendant with  whom  she  would  be  called  to 
collate  and  placed  upon  an  equality?  Tbe  te- 
ther. In  executing  acts  of  the  form  of  those 
between  himself  and  his  daughter,  com- 
mitted himself  to  the  absolute  conveyance  of 
the  proper^.  He  could  go  behind  the  re- 
citals of  the  act  only  in  the  event  he  should 
go  behind  It  on  some  ground  of  fraud  or  11- 
l^lity.  The  particular  attack  which  he 
made  upon  the  acts  conceded  that  they  were 
not  simulated.  This  court  held,  both  in 
the  case  In  48  La.  Ann.  672,  19  South.  570, 
and  in  that  In  52  La.  Ann.  864,  27  South. 
291,  that  the  ownership  of  the  properties 
was  vested  in  Louisa  Lamotte,  and  upheld 
her  title,  though  not  as  resultlt^  purely  and- 
entirely  from  a  sale  or  datlon  en  palement. 
By  Its  decidons  the  court  left  open  for  fu- 
ture adjudication  all  questions  which  might 
be  raised  between  tbe  parties  as  to  a  claim 
for  collation,  or  for  a  reduction  to  obtain  tbe 
legitime. 

The  oecessitieB  of  this  case  do  not  require 
DS  to  say  whether  generally  an  act  of  sale 
between  a  father  and  one  of  his  children,  Im- 
porting full  conslderatlcm  and  equivalent^ 
can  be  gone  behind  by  the  other  children  at 
his  death  in  order  to  invoke  collation  In  their 
own  behalf,  and,  if  so,  under  what  circum- 
stances and  to  what  extent  this  can  be  done. 
Article  1248  of  our  Revised  Olvli  Code  de- 
clares that  "if  a  father  has  sold  a  thing  to 
his  son  at  a  very  low  price  *  •  *  that  Is 
subject  to  collation.**  The  t^z  of  Emma 
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LuDotte  uxgoi  that  tiM  acts  were  without 
eoulderatSon,  and  the  prop^tlea  ■honld  b« 
held  to  belont  atlU  to  tho  recccmrion.  a«  if  the 
■efei  of  me  had  not  been  peiaed.  Thla  poal- 
tUm  cannot  be  maintained  under  the  evi- 
dence. Ttw  caae  la  not  raie  of  almnlatlon, 
bttt,  at  beat,  one  of  Indliect  advantage,  not 
cazTTing  with  It  aa  a  oonaeanoMe  absolute 
ttoUlty.  Lelen  et  aL  t.  Doolej,  48  La.  Ann. 

11»  South.  470;  The  question  In- 
TOlTed  here  Is  not  one  of  collation,  but  of 
rednetlon.  AroeUee  admits  that  ber  claims 
agalnat  her  father  did  not  amount  at  the  time 
of  the  acts  to  her  to  fiie  foil  valne  ot  the 
properties  cooTejed.  Had  there  been  any 
children  ot  the  rendor  In  ezlBtenee  at  the 
time  ot  the  acts.  Louisa*  to  the  extent  of 
that  difference  would  haTO  been  glTcn.  in 
fact,  an  Indhract  advantage  over  them.  It 
mar  be  admitted,  tor  the  pnrposea  of  this 
suit  that  thiif  in  view  of  tbe  form  of  ttm  act; 
would  not  have  entitled  the  heirs  to  Invoke 
GoUatloo;  but  how  about  reduction,  If  fiw 
situation  was  such  that  this  Indirect  advan- 
tage would  trench  upon  the  legitime  of  the 
oth«  helrsT  ifarcadfi.  In  the  passage  wUeh 
counsel  of  aro^e^  quotes,  says  that  aK 
though  collation  could  not  be  claimed,  redne- 
tion  could. 

It  is  true  ttiat  when  Lamotte  axecnted  these 
acts  to  Us  dat«bter  lie  was  a  wldoww,  and 
had  no  other  child  than  Louisa,  and  tbertfm 
fala  IntmtUms  at  that  time  have  great  infln- 
ence  in  determining  whether  coUation  could 
be  Invoked  by  a  change  In  the  situation  as 
to  children  sut>seqnently  b<«ii;  but  the  sit- 
natlai  as  to  legitime  Is  contrpded  by  tbe 
facte  of  each  gum,  acted  upon  by  the  law 
applicable  to  these  tacts,  Independoitly  ot 
and  in  spite  of  the  tatentions  or  wishes  ot 
the  donor.  Xbe  fact  that,  at  tbe  time  dona- 
thma  are  made  by  a  parson,  he  has  but  one 
chUd  in  ealstence,  does  not  cut  off  those  who 
may  be  bom  thereafter  from  the  benefits  of 
their  legitime.  The  father  owes  an  equal 
duty  to  bis  children,  and  be  cannot,  by  an- 
tidpatUm,  favor  the  earlier  at  the  expense 
of  tbe  later  children.  The  law  deala  vrlth 
the  eondltlona  of  things  at  the  death  of  tbe 
donor.  Tlie  only  parttes  Interested  In  this 
litigation  are  the  children  of  the  deceased. 
There  are  no  third  partlea  conconed  to  the 
Utlgation.  We  ue  not  called  oq  to  ssy  what 
the  situation  of  a  third  party  would  be,  who 
dionld  boy  propertr  to  good  faith  and  for  a 
valuable  consideration  from  a  child  who  holda 
title  under  an  act  in  the  form  of  a  sale  when 
the  father-  Is  at  the  time  of  the  sale  a  wid- 
ower, and  the  child  Is  an  only  one,  and  the 
transfer  Is  In  fact  a  pure  donation  to  it  Ap- 
pellee claims  that  the  amount  of  tbe  Indebt- 
edness ot  ber  father  to  her,  found  by  the 
court  to  be  due  her  at  the  time  of  the  sale, 
waa  too  small,  and  that  it  should  be  to- 
creased,  but  she  herself  Is  unable  to  fix  with 
any  predslon  what  that  amount  Is.  The  on- 
ly amount  which  was  acknowledged  to  be 
due  by  the  father  waa  fOJOfSO,  and  we  are 
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forced  to  adopt  that  as  the  amount  due.  Ap- 
pellant nrgoa  that  prescrlptlmi  covered  ap- 
pellees dalma  agatost  her  fattier,  but  that 
position  la  nntenablOk  He  never  denied  be- 
tog  Indebted  to  hK>,  and  Anally  fixed  the 
amount  due  by  himself  to  hw  at  f6,000,  and 
exttogulshed  bis  todebtedness  by  transfer- 
ring to  her  an  toterest  pro  tonto  to  the  pn^ 
erty  he  conveyed  to  her.  It  there  had  been 
any  prescription,  he  thmby  renounced  it 
AjH>ellant  claims  that  totnest  should  have 
been  decreed  to  ber  on  her  legitime  from  the 
date  of  the  father^  death,  but  any  toterest 
which  ml|^  be  due  ber  waa  compensated  by 
tbe  rent  of  the  property  which  was  to  her 
possession,  it  must  be  borne  to  mtod  to  this 
connection  that  appellee's  toterest  to  toe 
property  did  not  rest  exduslTely  upon  a  do* 
natl«i,  but  to  part  upon  the  payment  of  a 
debt  which  ber  father  owed.  We  thtofc  tbe 
court  below  readied  conclusions  aa  nearly 
correct  as  it  waa  posdble  to  reach  under 
existing  drcumatancea.  The  fact  that  appel- 
lant was  for  so  long  a  time  the  only  child 
ot  Lamotte  caused  her  very  naturally  not  to 
press  bo:  father  to  a  predae  liquidation  and 
settlement  of  her  claims.  As  the  result  a 
condition  of  thtogs  has  arisen  whldi  It  Is  be- 
yond our  power  to  ractlfy. 

For  the  reasons  hereto  assigned,  it  Is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  Is  here- 
by, affirmed;  co^  of  appeal  to  be  borne  by 
the  appellant 

(iiOLa.<i) 

SHABP  et  al.  T.  ZSLTJEH  et  aL  (No.  18,876 ) 
(Sopreme  Court  of  Loolsiana.    Dec.  1.  1903.) 

HUSBAND  AND  WIFB— SEPARATE  AND  COU- 
MUNITT  PROPKRTT— RENTS  OF  FARAFHK&- 
NAL  PROPERTY— APPLICATION. 

1.  In  order  that  propert?  purchased  by  tbe 
hasband  daring  the  commnnitr  should  becoma 
his  separate  property,  he  roart,  In  hia  act  of 
purchase,  have  made  the  double  declaration: 

First  that  it  is  bonght  with  the  proceeds  of 
a  Bale  of  property  belonging  to  himself  todlvld- 
nally. 

Second,  that  the  porchaas  Is  made  for  Us  In- 

divldaal  accoont  for  the  purpose  ot  replacing 
the  indlvidnal  property  which  he  had  sold  (pour 
aerrir  de  remploi).  The  nse  of  only  one  of  these 
two  declarations  is  InsafDeleiit 

2.  While  it  may  not  be  neosssary  Oat  the 
sale  of  the  hnsband's  separate  property  should 
be  contemporaneous  with  the  purchase  of  other 
property  to  replace  It  nor  that  the  purchase 
should  be  made  with  the  identical  money  which 
he  had  received  from  bis  sale  of  separate  pn^ 
erty,  it  should  be  made  to  appear  that  those 
funds  had  not,  before  being  used  for  the  pur< 
pose  of  separate  reinvestment,  been  already  used 
in  the  purchase  of  commaoity  property.  When 
tbe  use  of  those  funds  has  once  brought  aboat 
between  the  hasband  and  the  community,  the 
relation  of  debtor  and  creditor,  matters  most 
remain  in  that  situation  dnring  the  community. 
He  cannot  at  will,  sell  property  beloaging  to 
the  community,  pay  the  community  debt  to  him- 
self from  its  price,  and  reinvest  the  same  in 
separate  property. 
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S.  conunimHjr  li  not  eBtiaed  to  diam  Ci« 
hnsb&od  with  the  amoant  of  the  dril  renti  of 
his  narioAenial  property  whidl  he  h&d  am>Ued 
dnrug  hie  second  marriage  to  fb»  pmymant  w  an 
Intenet-besrinx  mortgaKe  debt  which  existed 
ML  the  proper^  at  the  time  of  Ui  marrlas*. 
OlT.  Code,  art  2402. 

(SyUabns  by  the  CowU 

Appeal  from  CItU  District  Court,  Parish  of 
Orleaiu;  George  B.  Thfiard,  Judsow 

Action  by  -Frank  Sharp,  Jr.,  and  others, 
agaJsst  Henry  Zeller  and  others.  Judgment 
for  plaintiffs,  and  Henry  Zeller  api^eal& 
llodlfled. 

Boatner,  Dodds  ft  Boatner,  tw  ajnwUant. 
Dlakelq^  &  Har^  tat  appelleeiL 

Statement  of  tfw  Case. 

NIOaOLLS*  a  J.  The  plalntUb  aUeged: 
That  tbvr,  with  the  ezceptloo  (HC  Otto  Bmlle 
Sharp,  wen  the  only  children  and  sole  and 
only  heirs  and  kcatees  of  their  deceased 
Aother,  Mrs.  Anna  Maria  Btahl,  by  first  mar- 
riage the  divorced  wife  of  Frank  Sharp,  and 
tgr  second  marriage  the  wife  of  tbe  defend- 
ant Henry  Zdler.  That  me  of  tbe  petition- 
ers, Frank  Shar^  Jr.,  waa  the  test  uientary 
executor  of  his  mother.  That  their  mother 
waa  married  to  defendant  on  September  6, 
1890,  and  from  tliat  moment  a  eommonlty  of 
acquets  and  gains  existed  between  them. 
That  tb»  conmnnlty  was  dlasolTed  the 
death  of  th^  mother.  That  during  the  com< 
munlty  tbe  defendant  acQolred,  and  did  not 
dlqtose  o^  certain  real  estate,  whl<A  they 
described. 

That  on  June  S7,  1808^  by  act  befMe  Kroo' 
enb»ger,  notary  pnbUe,  the  defendant  pnr- 
pOTted  to  sell  to  Rhelnhardt  Zeller  certain 
described  portions  of  said  property.  That 
said  aalea  to  him  were  pure  simulations;  tbe 
object  of  the  same  being  to  get  the  same  out 
of  the  name  of  the  defendant.  In  order  to 
destroy  any  erentnal  rights  ther^  of  the 
community  between  himself  and  tbelr  moth- 
er, between  whom  and  himself  ttien  existed 
dUf  eroices  and  dteputea. 

That  there  was  no  issue  of  the  marriage 
between  th^  mother  and  def«ndant  Ztiter. 
That  by  the  death  of  tbefr  mother,  aa  her 
legal  hOn  and  aa  legatees  under  her  will, 
they  became  tbe  owners.  In  stated  propor- 
tiona,  of  midlTlded  interests  in  all  said  proper^ 
ties.  That;  In  addition  to  said  pn^erty, 
then  bel<niged  also  to  tbe  community  10 
shares  of  the  capital  stock  of  tbe  Sixth  Dis- 
trict Building  &  Loan  Association,  and  also 
other  property,  which  they  reserved  the  right 
to  thereafter  claim  and  have  partitioned. 
'BULt  tbey  were  entitled  to  be  recognized  as 
ioint  ownera  of  said  described  property,  and 
to  demand  a  partiUoD  of  the  same.  That 
such  position  could  only  be  effected  by  Udta- 
tlon. 

That  Bmlle  Otto  Sharp,  referred  to  In  their 
petition,  was  tlielr  brother.  That  he  was  a 
minor,  but  had.  been  enMincipat^  by  a  Judg- 
ment which  was  then  being  sought  to  be  eet 


ajriOsb  ind,  inWIer  llw  Cbciniuluiees^  be  tfioDia 
not  only  be  cited  indlrldnally,  but  through 
a  special  tutor,  wbom  they  aiked  should  rep- 
resent him.  That  Bhelnhardt  Zeller  be  made 
a  party  and  dted,  as  well  as  Henry  Zeller. 
They  loayed  for  such  appofntmant  and  for 
citation  to  an  sveh  parties;  ttiat  ttien  be 
Judgment  recognising  petltlonera  and  Otto 
Kmlle  Sharp  aa  flie  sole  and  only  hrtn  at 
law  and  legatees  of  tbeir  moOer.  and  aa  sncb 
the  owners  of  her  diare  In  community;  that 
tbey  be  recognlaed  and  decreed  to  be  Joint 
owners  of  the  properties  described  In  their 
petltlott,  In  the  proporttons  stated;  that  the 
sales  to  Rhelnhardt  Zeller  be  decreed  shno- 
lated,  and  to  bave  been  and  to  tw  still  prt^ 
erty  of  tbe  community;  and  that  the  propwty 
be  partitioned  among  thanselves,  Henry  Zel- 
ler, and  Otto  Emile  Sharp  by  Udtatlon,  m 
terms  recited  and  prayed  for  in  tbe  petltlnD. 

The  court  appointed  Frank  Sharp,  Jr.,  as 
special  tutor  of  Otto  BmUe  Sharp,  and  di- 
rected that  tbe  latter  be  dted  through  him. 
Henry  Zeller  answered.  After  pleading  tiie 
general  Issue,  he  admitted  the  marriage 
tween  himself  and  plalntUTH^  mollier,  bat 
aTerred  the  date  of  the  marriage  to  taaTo 
beoi  on  the  Stta  of  September,  1S88,  and  not 
1800.  He  admitted  that,  aa  a  consequence 
of  said  maniage,  Uiere  arose  technically  a 
community  between  titem;  but  he  denied,  aa 
a  nutter  of  fact,  tbe  dalm  tiiat  then  was 
any  property  acquired  either  by  himself  or 
hie  wife,  except  as  he  might  thereafter  ad- 
mit which  by  operation  of  law  would  Call 
Into  and  constituto  part  of  tte  eomnmnt^. 
He  averred  expressly  that  all  of  the  real 
estate  described  In  plalntlfltf  petition  waa 
acquired  by  himself,  not  only  in  his  own 
name,  but  for  hla  own  use  and  benefit  and 
was  paid  for  in  each  and  every  case  witti  Us 
own  separate  funds,  whldi  fkct  waM  spedlle- 
ally  set  forth  in  the  aete  of  pordiase  of  cer- 
tain of  the  properties  described,  and  tilie  aamo 
was  true,  as  a  matter  of  fftct  In  reapeet  to 
all  of  tbe  pn^^ertfes. 

He  averred:  That  at  tiie  time  of  Us  max^ 
riage  he  owned  considerable  property,  mov- 
able and  immovable,  and  cash  money,  and 
all  of  the  propCTties  subsequently  acquired 
by  him,  and  as  described  in  plaintiffs*  pe- 
tition, were  bought  wttb  bis  Borate  fnnds^ 
and  were  In  every  ease  a  reinvestment  of  pro- 
ceeds of  s^iarate  pmperly  him  pravlouely 
owned  and  sold.  That  his  wife  also  owned 
in  her  own  right  certain  properties,  and,  as 
a  matter  of  fttct  it  was  distincUy  understood 
that  no  commnnlty  property  ahould  be  ac- 
quired, and  that  eadi  abonld  retain  Uidr 
separate  property,  and,  in  case  of  sals^  re* 
Invest  in  bis  or  her  separate  name. 

That  his  business  was  that  of  buying  and 
selling  real  estate  on  speculation,  and  be  had 
made  numerous  transactions  of  that  char* 
aeter  during  the  period  embraced  between  the 
date  of  his  marriage,  September  5,  1880,  and 
the  date  of  tiie  death  of  Us  wifo.  all  In 
hla  own  name  and -for  Us  own-acoounL  and 
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be  alBO  bought  and  sold  for  his  wife  In  the 
same  laanner;  that  Is  to  Bay,  he  assisted  her 
In  doing  so;  the  transactions  b^ng  with  her 
money  and  for  her  account,  miat  If  It  should 
be  held,  as  a  matter  of  law,  that  the  pur- 
chases so  made  became  community  property, 
then  and  In  that  event  the  total  price  paid 
therefor  by  him  constituted  and  constltutea 
a  claim  against  said  community,  [uyahle  as 
a  debt  to  him,  and  In  such  event  he  would 
pray  the  court  to  so  decree.  That  for  similar 
reasons  the  property  standing  In  the  name 
of  Ida  wife,  acquired  daring  said  marriage, 
should  In  that  event  be  deemed  and  held  to 
be  community  property,  subject  to  a  claim 
in  a  similar  manner  in  favor  of  his  wife  or 
her  succession  for  the  purchase  price  in- 
vested therein.  Without  waiving  anything  as 
to  his  said  claims,  he  averred  that  about  the 
5th  of  Bfay  his  vrtfe  made  affidavit  before  a 
notary  public,  claiming  that  he  had  In  bis 
poasesBlon  a  sum  exceeding  ^,000  of  her 
separate  paraphernal  estate,  and  caused  the 
same  to  be  recorded  in  the  office  of  the  re- 
corder of  mortgages,  for  the  purpose  of  af- 
fecting his  property  with  a  legal  mortgage  in 
her  favor;  that  the  facts  stated  In  her  affi- 
davit were  nntme,  and  that  neither  himself 
indivldoally,  nor  the  community,  if  any 
should  be  found  to  exist,  nor  any  property 
thereto  belonging.  Is  indebted  to  tils  deceased 
wife  In  any  sum  whatsoever;  that  prior  to 
the  decease  of  his  wife  he  filed  a  suit  for  the 
purpose  of  having  this  Inscription  annulled, 
which  was  dismissed  on  an  exception  on  the 
ground  It  was  not  competent  tor  him— a  hns- 
bond— during  the  marriage  to  institute  suit 
against  his  wife  on  the  cause  of  action  al- 
leged. 

He  areired  In  that  regard  the  facts  to  be 
that  his  deceased  wife  collected  and  received 
and  retained  and  expended  or  controlled,  aft- 
«  her  own  way,  all  and  sinsrular,  the  rer- 
enuea  both  of  his  and  of  her  property,  and 
aeTer  accounted  to  him  for  them;  that  all 
of  said  rev^nes  thus  fblUng  into  the  hands 
of  his  wife,  or  all  that  was  left  after  pay- 
ment of  taxes,  insurance,  maintenance  of  the 
bousehold,  ete.,  remained  under  control  and 
in  possession  of  his  wife,  and  he  Is  unable  to 
My  what  she  did  with  the  same,  or  how  they 
w«pe  disposed  of.  For  these  reasons,  he  de- 
nied that  he  was  indebted  to  ber  in  the  man- 
ner claimed  by  her.  On  the  contrary,  he 
aretred  that  on  or  about  the  8tb  of  Septem- 
ber, 1889,  a  few  days  after  his  marriage,  he 
save  and  intrusted  to  bis  wife,  for  safe-keep- 
ing, the  snm  of  92,000,  ¥200  of  which  was  In 
gold,  and  the  balance  In  currency,  which  was 
his  own  personal  property,  owned  and  pos- 
sessed at  the  time  of  the  marriage;  that  he 
repeatedly  demanded  an  accounting  to  him  of 
that  money,  as  well  as  the  rents  which  she 
collected  and  controlled,  but  she  persistently 
refused;  statltkg,  among  other  reasons,  that 
she  had  expended  It  for  necessary  household 
affairs.  He  averred  that  she  bad  never  ac- 
a>anted  to  him  for  said  money;  that  differ- 


ences and  quarrels  arose  constantly  between 
him  and  her  in  this  regard  until  she  left  the 
matrimonial  domicile,  several  mouths  before 
her  death.  He  prayed  that  plaintiffs'  de- 
mand be  r^ected;  that  all  the  property  be 
decreed  to  Iw  his  separate  property,  hut  that, 
in  the  event  that  any  part  of  It  be  decreed 
to  be  community  property,  then  that  he  do 
have  Judgment  against  the  community  for 
the  purchase  price  thereof,  shown  to  have 
been  his  own  separate  funds,  to  be  adjusted 
In  the  final  partition.  Assuming  the  position 
of  plaintiff  In  reconvention,  he  prayed  for 
Judgment  decreeing  that  neither  he,  nor  the 
community  existing  technically  between  him- 
self and  his  deceased  wife,  is  Indebted  to  the 
deceased  In  any  sum  whatsoever,  and  order- 
ing and  directing  that  the  Inscription  of  the 
affidavit  referred  to  be  ordered  to  be  can- 
celed and  erased,  and  that  he  do  have  Judg- 
ment against  the  plaintiffs  JoInUy  In  the  sum 
of  fl,000,  and  general  relief. 

The  plaintlfb,  by  supplemental  petitions, 
added  to  and  included  several  other  proper- 
ties to  those  referred  to  in  the  original  peti- 
tion. The  court  rendered  Judgment  recogniz- 
ing plaintiffs  as  heirs  of  their  mother,  reject- 
ing their  demand  for  nullity  of  the  sale  to 
Rhelnbardt  Zeller,  decreeing  that  the  property 
described  at  length  in  the  Judgment  belonged 
to  and  formed  part  of  the  community  exist- 
ing between  defendant  and  his  deceased  wife, 
and  ordering  the  sale  of  the  same  to  effect 
a  partition;  Uiat  defendant  Henry  Zeller  ac- 
count for  the  note  of  Rh^nhardt  Zeller  given 
as  the  purchase  price  of  the  land  sold  to  him, 
and  all  payments  made  thereon;  and  thot 
Henry  Zeller  recover  of  the  commtmity  the 
sum  of  ¥3,900,  amount  of  bis  separate  dalm 
against  It,  with  legal  Interest  from  dato  of 
dissolution. 

Henry  Zeller  appealed.  The  plaintiffs  pray- 
ed that  the  Judgment  be  reduced  by  the  sum 
of  |l,0p0,  the  amount  claimed  by  him  to  have 
been  given  to  his  wife  for  safe-keeping  a  few 
days  after  their  marriage,  and  be  further  re- 
duced by  the  sum  of  f2,4Sl.  amount  paid  to 
him  after  bis  marriage  In  settlement  with 
tour  of  his  children  by  a  prior  marriage,  ,  ot 
that  he  be  decreed  the  debtor  of  the  com- 
munity for  said  sum. 

The  defendant  Henry  Zeller,  a  widower 
with  a  number  of  children,  married  on  the 
5tb  of  September,  1889,  Anna  Maria  Stahl, 
the  sister  of  his  deceased  wife.  She  was  at 
the  time  of  ber  marriage  the  widow  of  Pftink 
Sharp,  with  a  number  of  children.  Issue  of 
that  marriage.  She  died  In  October,  1898. 
There  were  no  children  by  the  second  marri- 
age. About  three  months  b^ore  her  death, 
to  consequence  of  differences  between  herself 
and  ber  hnsband,  she  left  his  house,  and  lived 
thereafter  vritb.  one  of  her  daughters. 

Zelter  and  his  second  wife  each  owned  cer- 
tain real  estate  at  the  time  of  their  marriage. 
The  real  estete  then  owned  by  him,  or  at 
least  that  part  of  which  appears  lo  this  ree* 

ord,  bad  belonged  to  the  comi 
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had  existed  between  himself  and  his  first  wife, 
and  ft  had  beai  adjudicated  to  blm  nnder 
article  S43  of  the  GItII  Code.  At  the  time  of 
bis  second  marnage  It  was  affected  by  a  spe- 
dal  mortgage  in  favor  of  his  chOdien. 

Prior  to  the  seomd  marriage  the  parties 
Terbally  agreed  that  after  the  marriage  the 
spouses  should  administer  sQparat^  their 
separate  property;  that  no  commonlty  prop- 
erty should  be  acanlred.  Shortly  after  the 
marriage  Zellor  Intmsted  to  his  -wife,  for 
Bafe-keeplng,  $800  In  treasury  notes  and  $200 
In  gold. 

Zefler'B  buBlness  prior  to  Us  second  marri- 
age had  been  that  of  buying  and  sdllng  real 
estate  on  speculation.  He  continued  In  the 
same  boslness  after  his  marriage  with  Mrs. 
Sharp,  and  during  the  marriage  bought  and 
sold  at  different  times  over  SO  pieces  of  prop- 
erty. Among  these  were  8  of  the  pieces 
which  had  been  adjudicated  to  him  as  stated. 
The  a^regate  price  of  these  8  pieces  at 
property  was  $2,900.  The  wife  also  bought 
and  sold  real  estate.  Up  to  the  time  she  1^ 
her  husband's  house  she  collected  practically 
an  of  the  rents  not  only  of  the  properties 
which  stood  in  taer  husband's  name,  but  also 
In  her  own.  The  rents  oC  the  Conner  prop- 
ertles  she  expended,  without  the  snperrlsion 
or  control  of  her  husband,  for  the  opoiaes 
of  the  family. 

For  the  first  three  or  four  years  after  his 
marriage  ZeUer,  haTlng  no  bank  account  and 
no  aate,  turned  over  to  his  wife  the  proceeds 
of  sales  of  real  estate  made  by  him,  with  in- 
Btmctlons  to  ke^  the  same  separate  and 
apart  from  the  moneys  arising  from  the  rents 
of  the  ptoperUea.  On  several  occasions  dar- 
ing that  time,  as  he  needed  funds  with  which 
to  make  purchases  of  real  estate,  he  would 
witiidraw  from  the  funds  of  his  wife  the 
amount  called  tor  br  the  purchases.  At  the 
end  of  three  or  four  yean  be  bought  an  Iron 
safe,  and  from  ttiat  time  forward  all  mon^ 
arising  from  sales  of  real  estate  were  (In  or- 
der to  keep  them  s^tarate  and  distinct  firom 
the  other  funds)  deposited  therein,  and  drawn 
from  as  occasion  required  to  make  new  pur- 
chases. Mrs.  ZeUer  eontinaed,  bowerer,  to 
oonect  and  expend  the  rente  of  all  the  prop- 
ertifls.  The  purchases  made  by  ttie  wife  dux>> 
ing  the  marriage  were  made  in  her  own  name, 
with  the  recital  that  the  properties  were 
bought  for  hwsdf  with  her  s^iarate  pani- 
pbwnal  fimds.  The  hnaband  signed  these 
actsi  There  is  no  issue  made  In  this  case 
touching  the  titles  to  these  properties.  When 
the  second  wlte  died,  a  number  <tf  pieces  of 
real  estate  which  had  been  purchased  by  Zd- 
ler  during  the  second  marriage  remained  ni^ 
disposed  of;  and  the  plalntUEs,  as  heirs  of 
tbehr  motbw,  dalm  In  this  partition  suit  that 
they  belong  to  the  community  of  acquete  and 
gains  which  tiiey  aver  existed  between  her 
and  Zdler.  Their  claim  is  denied  by  tba 
husband,  who  contoida  that,  tiKn^cb  bought 
during  the  marriage,  they  are  separate  prop- 
erty, as  th^  irere  bought  for  his  sq^arate  ac- 


count, with  funds  belonging  to  htanaelf  indl- 
Tldually,  from  the  sale  of  iwopaties  wbltdi  he 
owned  at  the  time  <tf  bis  second  marrtage, 
and  that  under  the  law  and  the  recitals  of  his 
acta  of  purchase,  which  were  scvported  by 
the  tacts,  these  pnqiiartles  belonged  to  his 
separate  wtate. 

It  is  not  clslmed  \xy  Um  that  these  vtop- 
erties  were  'Acquired  with  mmieys  owned  by 
him  at  the  time  of  his  second  marriage,  but 
with  the  proceeds  of  tbe  sales,  made  during 
the  onnmunlty,  of  real  estete  wblCb  belonged 
to  himself  prior  to  the  oistence  of  the  cmn- 
munlty,  and  aa  a  rdnvestment  of  his  real  es- 
tate  by  other  real  estate." 

Theze  were  only  three  sales  of  property  of 
that  <iharacter  made  during  the  marriage 
community,  the  price  of  the  Uiree  amountiitf 
to«2,000. 

In  the  brief  of  tt»  connsd  ot  appdlant, 
Zeller,  It  is  stated  that  "unquestionably  the 
general  rote  is  that  all  property  acquired  dmv 
Ing  the  marriage  falls  into  the  community. 
OlT.  Code,  art  2402.  But  tUs  rule  la  subject 
to  the  exception  that  ^fher  spouse  may  ac> 
qidre  aqurato  property  by  the  tnrestment  of 
separate  funds,  with  intaition  to  acquire  for 
separate  acoount,  and  the  rlc^t  tiins  to  ac- 
quire belongs  to  the  husband  as  wdl  the 
wife." 

In  support  ^  their  position  that  the  hus- 
band te  thna  authorfied  by  law,  the  court  la 
referred  to  Tanner  t.  Robert,  S  ISart  (N.  S.) 
266;  Bronssard  t.  Broussard,  11  Rob.  416; 
Bills  T.  Rush,  5  La.  Ann.  116;  Young 
Tonng,  5  La.  Ann.  611;  Baas  v.  Larche.  7  La. 
Ann.  104;  Joffrion  t.  Bordelon,  14  La.  Ann. 
61S;  Breaux  t.  Carmonche,  16  La.  Ana  6BS; 
Durham  t.  Williams,  82  La.  Ann.  162;  and 
Uoore  T.  Stance!,  86  La.  Ann.  819. 

They  say:  "The  authorities  running  from 
1826  to  1884,  without  any  dlasent  Justify  us 
In  assuming  that,  under  the  law  aa  now  set- 
Ited,  the  husband  may  acquire  property  for 
bis  aerate  account  by  tbe  biTeetment  of  hta 
aepuate  funds,  if  a  dedaratitm  to  that  effect 
be  made  in  the  act  of  purchase.  His  dec- 
laration, however,  Is  not  conclusive  upon,  the 
heirs  of  tiie  wife,  and,  as  to  them,  must  be 
sustahied  by  proot  The  defendant  waa  so 
advised,  and  acted  on  the  faith  of  this  court's 
Interpretation  of  the  law.  The  deete  to  all 
the  pn^erty  In  controversy  contain  the  neo> 
essary  recitals  to  render  the  property  sep- 
arate acquisitions  of  the  husband,  if  the  evi- 
dence submitted  proves  that  they  are  true.** 

For  the  purposes  of  this  case.  It  may  be 
conceded  that  a  husband  can.  nnder  a  cer. 
tain  state  of  facta,  exclude  pr«q)erty  from  the 
<^ratlQn  of  the  general  rule  that  propwty 
acquired  during  a  marriage  faila  into  the 
community  of  acqnete  and  gains  which  arises 
from  marriage  contracted  without  a  mar- 
riage omtract,  and  came  Uie  ownership  of 
tiiA  same  to  vest  In  bis  s^arate  estate;  but 
the  question  is  wliether  the  givrai  state  of 
facte  alata,  or  is  shown  to  have  exlBted,  In 
this  particular  case.  The  I^^^^^^f^^ 
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here  under  peculiar  clrcum stances.  In  the 
first  place,  Zeller'B  work  or  business,  both 
before  and  after  hfs  second  marrlaKe,  con- 
stated  In  buyiDC  and  selling  real  ratate  on 
q>ecalatlont  and  the  sales  made  by  him  on 
which  his  claims  rest  comprise  the  sales 
made  In  the  course  of  his  entire  buslnesa 
Qrantliig  that  the  first  transactlan  made  by 
Zeller  after  bis  second  marriage  may  have 
been  a  sale  of  certain  real  estate  properties 
belonging  to  his  separate  estate,  and  that 
this  should  have  been  followed  by  repeated 
and  soccesalTe  sales,  and  repeated  and  suc- 
cessive purchases,  so  judiciously  made  as  to 
bring  aboat  uniformly  successful  results,  It 
may  admit  of  debate  whether  he  could,  by 
taking  the  precaution  in  each  of  the  pur- 
chases so  made  to  declare  that  the  same 
was  made  on  his  s^rate  and  individual  ac- 
count, with  funds  arising  out  of  prior  sales 
ot  his  s^Hurate  property,  cause  the  entire  gains 
or  pnrfltB  resulting  from  the  pursolt  of  his 
husineBB  to  innre  ezcludrely  to  his  own 
benefit,  and  his  wife  to  take  nothing  TotAev 
and  through  the  community.  Snch  a  result 
would  bo  at  variance  with  the  theory  ap<ai 
wiilch  the  astern  of  the  community  is  based. 

Appellant's  position  in  this  case  is  concise- 
ly stated  in  the  application  made  in  the  dis- 
trict conrt  for  a  new  trlaL  It  is  there  as- 
serted that,  by  comparison  and  examination 
of  the  certlflcates  of  purchase  and  transfers 
on  file;  he  will  be  aide  to  show  that  the 
properties  which  he  (wlginaUy  purchased  by 
the  reinvestment  ot  proceed  of  propnties 
sold  by  him,  which  he  owned  at  the  time  of 
his  second  marriage,  netted  profits,  out  of 
which,  togethw  with  ttie  wlgloal  amount 
invested,  he  purchased  all  of  the  properties 
Id  controven^  her^n,  and  that  be  did  ke^ 
separate  the  funds  and  proceeds  so  recdved 
from  any  moneys  Cor  rents  or  otherwise 
wblcb  might  be  considered  as  falling  into  tbs 
community  existing  between  him  and  his 
wife;  that  be  distinrtJy  and  BpeciOcally  re- 
vested In  kind  the  proceeds  of  the  properties 
sold  by  him,  without  confudng  the  same 
with  any  othor  f  nnds  or  assets. 

Gonnsel  admit  that  the  rents  received  from 
the  diff^mt  propwtles  fell  into  the  commu- 
nity,  bnt  they  dimy  that  any  increase  In  the 
value  of  the  pn^tertlM  wh«i  sold  belpngs  to 
the  community,  whoi  over  and  above  those 
they  had  when  bought,  and  claim  that  tills 
Increased  value  belongs  to  the  husband,  in 
rigfat  of  his  original  and  separate  ownership. 

This  may  be  true  In  tlie  case  of  a  tingle 
piece  of  real  wt&tB  purchased  by  way  of  an 
undoubted  r^vestment  of  another  piece 
wlilch  the  husband  bad  sold,  where  titie  in- 
crease vrould  be  due  only  to  the  ordinary 
course  of  things,  to  the  rise  in  the  value  of 
pn^»erty,  or  to  the  chances  of  trade,  and  not 
to  tbe  result  of  the  cMnmon  labor,  eq^enses, 
or  industry.  Article  2406  of  the  Civil  Code 
declares  that,  '*when  the  s^mrate  property 
of  ^ther  the  husband  or  the  wife  has  been 
IxMTeased  or  Improved  during  the  marriage. 


the  other  spouse  or  his  or  her  heirs  shall 
be  entitled  to  the  reward  of  one-half  of  the 
value  of  the  increase  or  amelioration  If  It  be 
proved  that  the  increase  or  amelioration  be 
the  result  of  tbe  common  labor,  expenses  or 
Industry,  but  there  shall  be  no  reward  due, 
If  It  be  proved  that  the  Increase  Is  due  only 
to  the  ordinary  course  of  things,  to  the  rise 
in  the  value  of  property  or  to  the  chances  of 
trade."  In  this  particular  case  the  sales  and 
purchases  wwe  made  as  part  of  a  general 
business,  by  way  of  speculation,  and  Zel- 
ler's  Judgment  and  industry  were  brought  to 
bear,  and  entered  as  factors  In  making  both. 

We  need  not  do  more  than  refer  to  this 
particular  feature  of  this  cas^  tor  we  do  not 
think  a  discustion  of  the  righto  and  obliga- 
tions ot  the  parties  from  that  stondpolnt  is 
necessary. 

Only  a  few  of  the  acto  of  sale  and  purchase 
referred  to  in  the  briefs  and  to  the  evi- 
dence are  In  the  record.  We  have  examined 
these,  and  we  find  to  only  one  of  them  a  dec- 
laration made  by  Z^Ier  that  the  particular 
property  he  was  then  pnrcharing  was  being 
purchased  by  him  for  his  sqiacate  account, 
and  to  that  Instance  only  part  of  the  price 
was  paid  cash;  the  balance  betog  represent 
ed  by  promlssoET  notes  payable  to  the  fu- 
ture. 

Tbe  declarations  of  appellant  In  Ibe  differ- 
ent acts  which  he  relies  upon  wore  **that  the 
money  paid  by  him  as  tbe  purchase  price  of 
the  property  hoeto  conveyed  to  lilm  was  all 
his  own  separate  funds,  derived  from  the 
sale  of  pr^wrty  owned  by  him  todlvldually 
before  he  yme  married  to  bis  present  wife.** 

The  right  neither  of  tbe  wife  nor  of  the  tana- 
band  to  prevent  tbe  ownership  of  property 
purchased  during  tbe  existence  of  the  commu- 
nity from  billing  toto  the  community,  and  ao- 
tborlsing  either  to  cause  It  to  vest  to  the  one  w 
the  other  of  the  vpouses  aqwrately  under  q;>e> 
da  I  circnmstances.  Is  referable  to  Louisiana 
to  any  express  article  of  the  Oode.  It  reste 
upon  jnriqiirudence.  Article  14S4  of  the  Code 
Napoleon  deals  iritii  that  subject  It  Is  as 
follows  (see  Dallos  &  Vergfi,  under  article 
1434):  "Le  remplol  est  censC  fait  &  Tfigard 
du  mari,  toutes  les  tola  que,  lors  dVane  ac- 
quisition, 11  a  declare  qu'elle  fitolt  falte  des 
deniers  provenns  de  I'alienatira  de  I'lm- 
meuble  qui  lul  fitolt  penrannd,  et  pour  lui 
tenir  lieu  de  remplol,*' 

It  has  been  held  to  France:  ^at.  In  order 
that  pi'operty  purchased  by  the  husband  dur- 
tog  marriage  should  become  his  separate 
proper^,  be  should,  to  the  act  of  purebase, 
make  the  double  declaration,  first,  that  it  Is 
bought  with  the  proceeds  of  a  sale  of  prop- 
erty belongtog  to  blmself  todlvidnally;  sec- 
ond, that  the  purchase  is  made  tor  the  pur^ 
pose  of  replacing  tbe  property  sold  ipoxa 
servlr  de  remplol).  That  the  making  use  of 
only  one  of  these  declarations  is  tosufllclent 
See  Dallos  &  Vtxg6t  Codes  Annotfis,  under 
that  article  i 

The  reason  for  thliUgile^tte»s;ji8>€d^lii3 
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the  basband  irrevocably,  so  that  he  shonld 
be  unable  to  subsequoitly  abandon  the  prop- 
erty to  the  community  Id  order  to  exercise 
upon  It,  as  a  creditor,  a  right  of  priority  for 
the  replacement  of  the  sum  expended  for  Its 
purchase.  A  Inere  statement  by  the  bus- 
band  that  the  payment  price  of  the  property 
was  made  'with  Ills  separate  funds  Is  not 
inconsistent  with  the  fact  that  the  ownership 
was  Intended  to  be  Tested  In  the  community. 
It  would  simply  place  of  record  a  declaration 
in  aid  of  a  claim  for  reimbursement.  We  do 
not  mean  to  say  that  the  purchase  of  proper- 
ty by  the  husband  for  the  purpose  of  repla- 
cing therewith  separate  property  which  he 
had  sold  stiould  be  contemporaneous  with  the 
sale  of  his  own  property,  nor  that  the  later 
purchase  should  be  with  identically  the  same 
money;  but  we  do  think  that  the  husband 
'should  be  able  to  establish  afflrmatlTely  that 
the  amount  received  by  him  for  his  separate 
property  had  not  been,  before  being  used  for 
the  purpose  of  reinvestment,  already  used  for 
the  purchase  of  community  property.  If  It 
was  once  used  for  that  purpose,  we  do  not 
think  he  would  be  entitled  to  replace  the 
amount  in  his  separate  estate  at  bis  own  will 
as  to  time,  and  with  a  choice  of  circumetau- 
ces  and  conditions,  out  of  the  price  of  com- 
munity properties  which  might  thereafter  be 
sold.  In  other  words,  if  a  husband  should, 
after  selling  separate  property  for  $5,000, 
use  the  proceeds  In  the  purchase  of  properly 
for  the  commualty,  we  do  not  think  be  would 
be  authorized  to  repay  himself  the  amount 
BO  used,  and  to  appropriate  the  same,  during 
the  community,  for  his  separate  use  and  ben- 
efit, as  a  paraphernal  reinvestment  of  real 
estate,  out  of  the  proceeds  of  sales  which 
might  be  made  of  community  property. 

The  moment  his  paraphernal  funds  have 
been  used  In  manner  such  as  to  give  rise 
to  a  claim  on  bis  part  against  the  community, 
matters  must  remain  in  that  situation  during 
the  community.  To  recognize  in  a  husband 
the  right  of  controlling  at  his  own  will  the 
situatlou  between  himself  and  the  community 
and  his  own  creditors,  and  the  creditors  of 
the  community,  would,  as  we  said  in  the 
case  of  Hero  t.  Bloch,  44  La.  Ann.  lOSQ,  11 
South.  821,  be  neither  adTteable  nor  permls- 
Blble. 

In  that  case  we  said:  "Plaintiff  claims  that 
there  should  be  an  equality  between  the 
spouses,  and  inasmuch  as  the  wife  has  been 
held  to  be  authorized  to  purchase  property  In 
her  own  name,  and  support  the  purchase  as 
one  for  ber  separate  account  by  proof  of  the 
fact  that  her  paraphernal  funds  were  used 
In  its  acquisition,  and  this  without  the  neces- 
sity of  a  recital  to  that  effect  in  the  act,  the 
husband  should  be  permitted  to  do  likewise. 
It  Is  true  that  equality  should  be  the  rule  of 
the  community,  but  there  are  considerations 
In  this  matter  affecting  otbers  than  the  par- 
ties to  the  community,  which  are  not  to  be 
lost  sight  of.  The  public  are  interested  In 
that  subject 


"When  the  title  of  real  estate  Is  placed  In 
the  name  of  the  wife  during  the  community, 
the  public  Is  put  upon  Its  guard  and  on  in- 
quiry as  to  actual  existing  facts;  but  title 
to  property  in  the  husband,  with  no  Indica- 
tion in  the  act  of  purchase  as  to  the  charac- 
ter of  the  funds  with  which  it  Is  bought,  and 
none  of  present  Intention  of  owning  the  prop- 
erty for  separate  account,  conveys  no  notice, 
and  the  husband  is  left  free  to  fix,  at  such 
time  as  might  subsequently  suit  his  conven- 
ience, or  in  such  way  as  might  best  subserve 
his  after  Interests,  the  tenure  by  which  It  Is 
to  be  held.  The  title  would  be  an  uncer- 
tain, floating  title,  neither  advisable  nor  per- 
missible." Succession  of  Burke,  107  La.  82, 
31  South.  881. 

The  parties  have,  by  consent,  attached  to 
the  transcript  a  list  of  the  various  properties 
twught  and  sold  by  Zell^,  and  the  prices  of 
the  purchases  and  of  the  sales;  but  we  think 
the  defendant  has  failed,  under  the  evidence, 
to  establish  the  exceptional  condition  of 
things  which  would  Justify  us  In  holding  that 
the  properties  bought  by  him  during  the  com- 
munity, and  which  are  in  litigation  herein, 
do  not  belong  to  the  community,  under  the 
operation  of  the  general  rule  of  law  announ- 
ced In  article  2402  of  the  Civil  Code,  but  be- 
long to  himself  separately  and  Individually. 
We  are  unable  to  trace  the  $2,900  which 
he  derived  from  the  sale  of  his  separate  {Hrop- 
erty  into  three  pieces,  through  the  succes- 
sive acts  of  sale  and  purchase  of  real  estate 
made  during  the  community,  In  a  manner 
such  as  to  declare  his  clahu  of  ovniershlp  of 
the  same  to  be  well  grounded.  We  find  no 
error  In  the  Judgment  which  decrees  these 
properties  to  belong  to  the  community,  and 
which  remits  him  for  relief  to  a  claim  as  a 
creditcHT. 

The  district  Judge  rendered  Judgment  In 
favor  of  the  defendant  Henry  Zeller  for 
$3,900.  This  amount  is  evidently  made  up  of 
the  sum  of  $2,900,  amount  of  the  proceeds 
of  the  sales  of  his  three  pieces  of  separate 
estate,  applied  to  the  use  and  benefit  of  the 
community,  and  tiie  sum  of  $1,000,  placed  in 
the  hands  of  his  wife  for  safe-keeping,  and 
claimed  not  to  have  been  returned  by  her. 
The  evidence  establishes  that  she  returned  to 
him  $400  of  this  amount  prior  to  her  death. 
The  Judgment  should  therefore  be  reduced 
on  this  Item  by  $400.  Appellees  pray  that 
the  Judgment  in  favor  of  Henry  Zeller  as  a 
creditor  should  be  reduced  by  the  sum  of 
$2,481,  amount  paid  by  him  after  bis  mar- 
riage in  settlement  with  four  of  his  children 
by  a  prior  marriage. 

The  evidence  establishes  that  these  chil- 
dren bad  a  mortgage,  bearing  Interest,  upon 
the  separate  property  of  their  father,  by  rea- 
son of  the  same  having  once  belonged  to  the 
community  between  him  and  their  mother, 
and  subsequently  adjudicated  to  him  under 
article  343  of  the  Code;  also  that  this  mo^^ 
gaged  property,  with  the  exception  of  three 
tots,  remained  durin^^g^u^j^a^^l^tn 
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the  OTroerBblp  of  the  fattaer,  bearing  rents. 
Four  of  the  children  were  paid  daring  the 
second  mairiage  (2,481,  under  flie  ctmdltloiii 
and  drcmuBtances  stated. 

We  think  tiiat  Zeller  was  authorised  to 
apply  the  rents  of  the  property  mortgaged  to 
Vne  payment  of  the  children,  using  only  the 
balance  as  profits  tot  Ae  benefit  of  the  com* 
mnnlty.   CiT.  Ckxle,  art  2402. 

For  the  refiBons  herein  stated,  it  Is  hereby 
ordered,  adjudged,  and  decreed  that  the  ]ndg- 
ment  of  the  district  court  in  faror  of  Henry 
Zcdkr  be  reduced  to  93,600,  with  interest 
thereon  as  given  In  the  Judgment,  and  that, 
as  so  amended,  the  Judgment  be,  and  it  is 
hssebTf  affirmed;  with  costs  of  appeal  to  be 
pttld  bjr  Hemrr  Zdlar. 

On  Application  for  Rebearingi 

(Uarch  80. 1903.) 

PHOVOSTY,  J.  The  application  of  the 
plalntUTs  for  a  rehearing  is  dented.  On  the 
application  of  defendants  for  a  rehearing, 
the  court  is  satisfied  that  It  made  an  error 
In  reducing  the  Judgment  In  favor  of  Henry 
Keller  from  $3,900  to  ¥3,500,  but  this  error 
may  be  corrected  without  granting  a  rehear- 
ing. The  rehearing  prayed  for  Is  therefore 
denied,  but  the  Judgment  heretofore  render- 
ed Is  amended  so  as  to  Increase  the  Judgment 
In  favtar  of  the  defendant  Heniy  Z^ler  from 
98,600  to  18,900. 


(US  lA.  7B) 

SncoasiioB  oC  WABD.    (No.  14,400.)* 

(Snpreiae  Oonrt  of  Lonldana.    March  10, 
1908.) 

WILLS— CONSTRlTCnON—FIDBI  COUMISSUH— 
UBUFRUCTUART. 

1.  Where  a  testament  appoints  an  executor 
with  bond,  and  directs  that  a  certain  amomit 
•hall  be  iMid  monthly  to  a  person  named,  and 
that  dnrlng  the  life  of  that  person  the  estate 
diall  be  kept  intact,  and  at  ue  death  of  that 
person  shall  go  to  two  other  persons  share  and 
share  alike,  and  that  to  the  two  latter  persODB, 
one  of  whom  is  the  executor,  shall  eo  all  month- 
It  surplus  after  the  "nsnfmct"  to  toe  first,  held, 
that  tne  Instmrnent  eTidences  an  intention  that 
the  execDtor  shall  hold  the  estate  in  tnist  dar- 
ing the  life  of  the  so-called  usufructuary,  and 
that  this  Is  to  create  a  fidel  commlssum.  for- 
Mdden  hr  onr  law  nnder  penalty  of  the  nullity 
of  Hie  wIlL 

2.  Such  a  testamentaty  dispodtion  la  distln- 
gnidied  from  one  ^b^cting  toe  usufruct  to  go 
to  one  person  and  at  the  death  of  that  person 
the  estate  to  another. 

8.  A  person  to  whom,  out  of  the  rerennes  of 
an  estate,  a  certain  amount  la  to  be  paid  month- 
ly, la  sot  a  usofmctuary. 

(Syllabus  by  the  Court.) 

Appeal  from  Otvil  District  Ooort,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Annie 
Ward.  Application  by  the  legal  heirs  to  set 
airtde  the  will  as  null.  From  an  order  deny- 
ing tbe  same,  plaintiffs  appeal.  Beversed. 
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WllHarn  Stirling  Fa^kersoo,  for  appeflanta. 
ICcOloskey  A  Benedict,  for  ai^Qee.  John 
Alonao  WoodTllle,  cnrato  sd  hoc. 

PROVOSTT,  J.  The  wlU  of  the  de  cujus 
In  tblB  case  Is  alleged  to  be  null  as  contain* 
Ing  a  fidel  commlssum.   It  reads  as  follows:  - 

"I  leave  and  bequeath  my  property,  as  fol- 
lows: I  give  and  bequeath  to  my  brother, 
James  Ward,  twenty  dollars  a  mtmth  during 
his  lifetime.  My  estate  is  to  remain  Intact 
during  the  lifetime  of  my  brother  James. 
After  the  death  of  my  brother  James  all  my 
property  shall  go  to  my  nephews,  Matthew 
Ward  and  James  B.  Ward,  share  and  share 
alike.  Out  of  my  estate  I  give  and  bequeath 
the  sum  of  fifty  dollars  to  St  Patrick's 
Ohnrcb,  fifty  dollars  to  St.  Theresa's  Church, 
which  sums  are  to  be  used  for  separate  mass- 
es for  the  repose  of  the  souls  of  my  parents, . 
sisters  and  brothers.  I  appoint  my  nephew. 
James  B.  Ward,  my  executor,  with  bond." 

In  a  subsequent  will  the  testatrix  "ratified 
and  approved"  this  will,  with  the  exceptions 
that  she  made  some  special  le^des  of  a  mi- 
nor character,  and  provided  that  $S,400 
should  be  spent  In  building  a  tomb  upon  h^ 
lots  in  Metairie  Cemetery,  and  finally  as  fol* 
lows:  "All  monthly  surplus  after  usufruct 
to  my  brother  to  go  to  Mat  and  James  B. 
Ward." 

The  testatrix  requires  that  her  estate  shall 
remain  Intact,  and  that  of  the  monthly  rev- 
enues $20  Shan  go  to  her  brother,  James 
Ward,  and  the  balance  to  her  nephews  James 
B.  and  Mat  Ward.  She  makes  some  special 
legactee,  and  requires  titat  93,400  be  expend- 
ed (m  a  t(»nb,  and  appoints  her  nephew 
James  B.  Ward  her  executor,  with  bcmd. 
She  provides  that  at  the  deatii  of  James 
Ward  the  estate  shall  go  to  ber  nephews 
James  B,  and  Mat  Ward. 

Did  8be  intend  by  this  that  her  estate 
should  remain  to  the  hands  of  her  executor 
until  ttie  death  of  her  brother,  James  Ward; 
that  la  to  say,  for  an  Indefinite  period?  Or 
did  she  totend  that  the  estate  should  pass 
at  once  into  the  hands  of  James  B.  and  Mat 
Ward,  the  executor  to  have  seisin  of  only  so 
much  of  the  estate  aa  might  be  neoeasary 
to  build  tbe  tomb  and  pay  at  deliver  the 
legadee? 

If  the  latter,  ttie  will  Is,  of  course,  unim- 
peachable. If  the  former,  then  the  testatrtr 
has  ImpMed  upon  her  executor  duties  not  be- 
longing to  an  ordinary  executorship,  and  has 
made  him  a  trustee  to  hold  the  estate  for  the 
benefit  of  her  le^tees,  she  has  created  a 
trust,  or  fidel  commlssum,  and  her  will  is 
null.  Succession  of  McCan,  48  La.  Ann.  160, 
10  South.  220;  Succession  of  Franklin.  7  La. 
Ann.  414;  Succession  of  Keman,  62  La.  Ann. 
51,  26  South.  749;  Hoiderson's  HelTB  t.  Boat, 
S  Ja.  Ann.  460. 

There  cannot  be  much  hesitation  between 
these  two  luterpretattonSk  There  can  be  no 
denytog  that  the  intention  of  the  testatrix 
was  that  her  estate  8h(gTp,|^i;^i^Jf(5^st;g5^ 
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Ids  the  life  of  James  Ward.  If  so,  her  in- 
tentloD  coxild  not  have  been  that  her  n^h- 
ewB  should  each  take  one-half  of  It  daring 
the  life  of  James  Ward.  In  wder  that  the 
nephews  should,  during  the  life  of  James 
Ward,  each  take  one-half  of  the  proper^, 
this  clause  for  keeping  the  estate  Intact 
would  have  to  be  written  out  of  the  will; 
and,  accordingly,  we  find  the  defenders  of 
the  will  contending  that  the  clause  should 
be  written  out  of  the  will.  Where  property 
Is  given  under  the  condition  that  It  shall  be 
kept  Intact  for  an  Indefinite  period,  the  con- 
dition Is  Illegal,  it  Is  said,  and  under  express 
statute  must  be  disregarded.  The  fallacy  of 
this  contention  lies  in  the  fact  that  It  as- 
sumes that  the  property  has  been  given  on 
this  condition,  whereas  from  the  plain,  ex- 
plicit terms  of  the  will  the  bequest  is  to  have 
effect  only  after  the  expiration  of  the  time 
dnrlng  which  the  condition  is  to  run.  The 
estate,  says  the  wlU,  is  to  be  kept  intact 
during  the  life  of  James  Ward,  and  after  the 
death  of  James  Ward  Is  to  go  to  James  B. 
Ward  and  Mat  Ward.  The  latter  are  not  to 
take  the  property  subject  to  this  condition, 
but  are  to  have  It  after  the  expiration  of  the 
time  during  which  the  condition  la  to  run. 
The  condition  would  have  to  be  disregarded, 
not  In  order  that  they  might  hold,  but  In 
order  that  they  might  take. 

The  only  possible  reading  of  the  win  is 
that  the  bequest  to  James  B.  and  Mat  Ward 
is  to  take  etTect  only  after  the  death  of 
James  Ward,  and  that  In  the  meantime  the 
estate  Is  not  to  be  vested  in  any  one,  but  is 
to  remain  Intact  In  the  hands  of  the  executor, 
the  monthly  revenues  to  go  to  James  Ward 
up  to  the  amount  of  f20,  and  any  surplus  to 
James  B.  and  Mat  Ward.  In  other  words, 
the  executor  Is  made  a  trustee  for  a  period 
commensurate  with  the  life  of  James  Ward 
—that  Is  to  say,  an  indefinite  period;  and  a 
trust  estate,  or  a  fidel  commlssum.  is  created. 

In  support  of  the  contention  that  the  es- 
tate vested  at  once  in  James  B.  and  Mat 
Ward,  the  cases  of  Succession  of  Duclos- 
lange,  4  Bob.  409;  Successiou  of  Barker,  10 
La.  Ann.  28;  Succession  of  Law,  SI  La. 
Ann.  456;  Boy  v.  Latlolaa,  6  La.  Ann.  553— 
are  cited,  in  which  a  testamentary  dlsposl- 
Hoa  giving  the  usufruct  to  one  person,  and  at 
the  death  of  that  person  the  property  to  an- 
other, was  held  to  vest  the  naked  owner- 
ship of  the  property  at  once  in  the  second 
donee.  The  cases  afford  no  assistance  In  the 
Interpretation  of  this  wllL  Their  facts  are 
different  and  the  question  is  one  purely  of 
fact,  namely,  what  was  the  intention  of  the 
testatrix?  Because  a  testator  who  has  given 
the  usufruct  to  one  and  the  entire  property 
to  another  at  the  death  of  the  first  is  held  to 
have  intended  that  the  naked  ownership 
should  go  at  once  to  the  second  donee  Is  no 
reason  why  a  testator  who  has  provided  that 
his  estate  shall  go  to  a  particular  person  after 
the  happening  of  a  certain  event  should  be 
held  to  have  intended  that  the  estate  should 


go  to  that  person  at  once,  and  before  the  hap- 
pening of  the  event  In  question.  The  naked 
ownership,  detached  from  the  usufruct,  is 
valueless,  except  from  the  fact  that  the  usu- 
fruct is  bound  to  become  reunited  to  It  at 
the  death  of  the  usufructuary,  and  constitute 
the  perfect  ownership.  The  testetor  falling 
to  express  himself  with  regard  to  what 
should  become  of  the  naked  ownership  pend- 
ing the  usufruct,  it  Is  reasonable  to  suppt^se, 
under  the  circumstances,  that  his  Intention 
was  that  it  should  he  vested  In  the  person 
in  whom  he  desired  that  it  should  be  vested 
when  it  would  come  to  have  value,  that  Is  to 
say,  when  the  .usufruct  would  become  re- 
united to  it  These  considerations  have  no 
play  in  a  case  like  the  instant  one,  where  the 
inquiry  is  as  to  the  intentions  of  the  testator 
with  reference  to  the  estate  as  a  whole. 
Again,  in  those  cases,  whether  the  naked 
ownership  was  held  to  have  vested  at  the 
death  of  the  testator  or  only  at  the  death  of 
the  usufructuary,  the  practical  operation  of 
the  will  was  exactly  and  precisely  the  same. 
In  either  case  the  first  legatee  would  have 
and  enjoy  during  his  life  all  the  benefit  of  the 
property,  and  at  his  death  the  property 
would  become  vested  absolutely  in  the  sec- 
ond legatee.  The  question  was,  therefore, 
of  interest  only  in  connection  with  the  valid- 
ity or  Invalidity  of  the  will.  There  could  be 
no  earthly  reason,  except  Inadvertence,  why 
the  testator  should  not  have  provided  that 
the  naked  ownership  should  vest  at  once  in 
the  second  legatee.  In  the  Instant  case  the 
situation  is  not  the  same.  It  may  well  be 
that  by  not  keeping  the  estate  Intact  In  the 
hands  of  the  executor  until  the  death  of 
James  Ward  the  court  would  be  thwarting 
the  Intentions  of  the  testatrix,  and  in  reality 
mailing  a  new  will  for  her.  Those  cases  may 
be  said  to  be  sul  generis;  and,  besides,  the 
conclusion  arrived  at  in  them  has  been  reach- 
ed only  by  a  construction  recognized  to  be 
latltudinarian  even  under  their  special  facta, 
and  certainly  not  to  be  stretched  any  fur- 
ther. 

In  the  second  will  the  testatrix  refers  to 
the  montlily  payment  to  be  made  to  James 
Ward  as  the  "usufruct  to  my  brother." 
Special  stress  Is  laid  in  the  argument  upon 
this  use  of  the  word  "usufruct"  But  we 
fail  entirely  to  see  wherein  the  use  of  this 
word  supports  the  contention  In  favor  of  the 
validity  of  the  will.  No  one  could  or  does 
say  that  this  monthly  payment  is  a  usufruct, 
or  can  be  likened  to  one.  What  dlflerenca, 
then,  can  it  make  that  the  testatrix  has  mls- 
tekenly  called  it  by  that  name? 

Indeed,  from  the  clause  in  which  this  word 
Is  found  there  arises  a  strong  ai^nment 
against  the  Interpretation  that  the  property 
was  Intended  to  become  vested  in  James  B. 
and  Mat  Ward  during  the  lifetime  of  Jamea 
Ward.  It  is  there  provided  that  the  monthly 
surplus  over  the  $20  is  to  go  to  James  B. 
and  Mat  Ward.  This  would  indicate  that  the 
testatrix  did  not  x>J^Aeff^d^m,1t^V 
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crty  Itself  ttss  to  go,  Inumnch  as  It  would 
be  not  merely  supererogatory,  but  even  slUy, 
to  provide  tliat  the  revenuea  of  the  property 
ahould  go  to  the  owners  thereof. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court 
herein  be  set  aside,  and  that  the  following 
clause  In  the  will  of  Annie  Ward,  deceased, 
viz.,  "I  give  and  beqneath  to  my  brother, 
James  Ward,  twenty  d<dlars  a  month  dnrlng 
his  lifetime.  My  estate  Is  to  remain  Intact 
during  the  lifetime  of  my  brother  James. 
After  the  death  of  my  brother  James  all  my 
proiier^  shall  go  to  my  nephews"— be,  and 
the  same  Is  hereby,  declared  to  be  null  and 
Told  and  of  no  effect,  and  that  the  same  be 
stricken  from  said  wlIL  The  succession  of 
Annie  Ward  to  pay  the  costs  In  both  courts. 


(UO  Lr.  80) 
BOOERS  T.  ST.  MARTIN,  Sheriff,  et  aL 
(No.  14,581.)* 

(Sapreme  Court  of  Louisiana.  Feb.  2,  1903.) 

WRIT  OF  SBIZURB-FBTITION— DBHAND-NO- 
TICE-SALB  OP  PROPBRTT. 

1.  If  the  lawmakers  had  Intended  that  the  no- 
tice of  demand  required  In  a  proceeding  via  ex- 
ecutiva  should  convey  all  the  information  con- 
tained in  the  petition  for  the  writ  of  seizure, 
th^  would  have  required  that  a  copy  of  the  de- 
mand, or  petition  containing  the  demand,  and 
not  a  mere  notice  of  the  demand,  should  be 
■erred  on  the  debtor.  It  is,  however,  well  set- 
tled that  a  copy  of  the  petition  need  not  be 
served  In  such  proceeding.  It  is  enough  that 
the  debtor  be  notified,  in  the  manner  provided 
by  law,  that  a  demand  for  the  writ  of  seizure 
has  been  made  for  the  satisfaction  of  a  claim 
sufficiently  described  to  identify  It,  and  he  can 
then  le&m  the  particulars  by  referring  to  the 
petition  on  file.  A  demand  for  payment  con- 
tained in  such  notice  is  unauthorized  by  law,  and 
is  mere  snrplusage. 

2.  ITpoD  the  otiier  hand,  the  sheriff,  having 
DO  authority  in  the  premises  save  such  ae  may 
be  conferred  by  the  writ,  must  proceed  In  ac- 
cordance with  its  terms,  and,  if  it  commands 
him  to  sell  the  property  for  cash  in  part  and  on 
terms  of  credit  with  respect  to  the  balance  of 
tbe  price,  his  offer,  by  adverUsemeuL  to  sell  it 
for  cash  alone,  is  unauthorised,  and  the  sale 
may  be  enjoined. 

<Syllabns  by  the  Court) 

Appeal  from  Judicial  District  Court,  Par- 
ish of  Ascension;  Paul  L6che,  Judge. 

Action  Fulton  Rogers  against  S.  H.  St 
Martin,  sheriff,  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Modified. 

Foster,  Milling,  Godchaux  ft  Banders,  for 
appellant  the  Leon  Godchanz  Company, 
Limited.  Edward  N.  Pagh  and  Richard  Mc- 
Cnlloh  (Seattle  &  Seattle,  of  counsel),  for 
appellee. 

Statement 

MONROE,  J.  It  appears  from  the  record 
that  the  plaintiff  purchased  a  plantation  In 
tbe  parish  of  Ascension,  and  as  part  of  the 
price  assumed  the  payment  of  certain  out- 
standing notes,  secured  by  mortgage  on  the 
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property*  amounting  to  over  ¥17,000,  ct 
which,  on  Febmaiy  1,  1900.  two,  for  92,600 
each,  were  past  due,  and  the  others  had  not 
yet  matured.  These  notes  were  all  held  by 
the  Leon  Godchaux  Company,  limited,  and 
on  the  date  mentioned  tbe  company  applied 
for  executory  process,  praying  that  the  m<nrt> 
gaged  property  be  seised  and  sold  for  cash  to 
meet  the  matured  notes,  and  for  the  balance 
on  terms  of  credit  corresponding  to  the  terms 
of  payment  of  the  unmatured  notes.  The 
district  court  ordered  uecutory  process  to 
Issue  as  prayed  for  "and  according  to  Uw," 
and  on  tbe  same  day  a  notice  of  demand 
was  Issued  and  served,  reading  as  follows: 

"The  Leon  Godchaux  C!o„  Limited,  vs.  Ful- 
ton Rogers.  Na  1,822. 

"The  State  of  LoulsUna,  27tb  JudlcUl  I>1» 
trlct  Court;  Pariah  of  Ascension. 

"To  Fulton  Rogers  of  the  Parish  of  Ascen- 
sion. 

"Greeting.  Take  notice  that  an  order  of 
seizure  and  sale  having  been  granted,  on 
tbe  1st  day  of  February,  1902,  by  the  Hon- 
orable the  Judge  of  the  above  named  court, 
in  the  matter  of  the  above  entitled  and  num- 
bered suit:  You  are  hereby  notified  to  pay 
In  the  hands  of  the  sheriff  of  the  Parish  of 
Ascension,  within  three  days  from  the  service 
hereof  (allowing  you  one  additional  day  for 
every  twenty  miles  your  residence  is  distant 
from  the  residence  of  the  Judge  of  this  court), 
your  indebtedness  in  the  following  sums:" 
(and  tben  follows  a  statoment  in  detail  of 
the  various  amounts  represented  by  the  notes 
held  by  the  petitioner,  Including  those  that 
were  unmatured  as  well  as  those  that  were 
past  due).  "Attorney's  fees  at  ten  per  cent 
on  the  above  amount  on  said  principal  and 
Interest  of  the  debt  aforesaid  and  all  costs  of 
these  proceedings;  and  that,  In  default  there- 
of, a  writ  of  seizure  and  sale  wUt  issue  di- 
recting the  sheriff  of  the  Parish  of  Ascension 
to  seize  and  talce  Into  his  possession  tbe  prop- 
erty hereinafter  described  and  to  sell  the 
same,  at  public  auction  without  the  benefit 
of  appraisement,  for  the  whole  amount  of 
petitioner's  claim,  in  cash,  to  a  sufficient 
amount  to  satisfy  by  privilege  and  prefer- 
ence plaintiff's  claim.  In  principal,  Interest  and 
coat  of  these  proceedings,  the  following  de- 
scribed property,  to  wit:  rrhen  follows  a 
description  of  the  property.]" 

Thereafter,  on  February  the  8th,  the  writ 
of  seizure  and  sale  Issued  as  prayed  for;  i. 
e.,  commanding  the  sheriff  to  seize  the  prop- 
erty, and  sell  it  for  cash  to  meet  the  matured 
notes,  and  on  terms  of  credit  to  meet  those 
that  had  not  matured;  all  the  notes  being 
described  in  the  writ  The  sheriff,  accord- 
ingly, made  the  seizure  in  conformity  tbere* 
to,  and  he  then  advertised  that  he  would 
sell  the  property  on  March  29th,  "terms  cash 
In  United  States  currency."  On  March  27tfa, 
however,  this  suit  was  brought  by  the  de- 
fendant in  the  seizure,  and  ^^^[^1^^)^ 
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nnder  the  allegatlona  and  prayer  of  the  pe- 
tition tor  executory  process,  and  nnder  the 
order  of  court  therefor,  he  could  only  have 
been  called  on  to  pay  the  amount  stated  to 
be  due;  but  that  be  was  notified  to  pay-  the 
entire  amount  represented  by  all  the  notes, 
Including:  those  not  yet  matured;  "that  prop- 
er notice  to  pay  is  the  foundation  upon  which 
writs  of  seizure  and  sale  Issue";  and  that, 
by  reason  of  the  defect  in  the  notice  served 
on  him,  all  the  subsequent  proceedings  are 
Illegal,  and  he  prays  that  the  sale  be  en- 
joined, and  that  It  be  so  decreed,  or  that,  in 
the  alternatlTe,  the  sheriff  be  prohibited  f  rtun 
selling  the  property,  under  the  advertise- 
ment, for  cash,  and  that  he  be  allowed  dam- 
ages. A  preliminary  injunction  was,  accord- 
ingly. Issued.  The  defendant  answered, 
praying  that  it  be  dissolved  with  damages, 
and  Qpon  the  issues  so  presented  the  case 
was  tried,  with  the  result  that  there  was 
Judgment  decreeing  '*the  notice  to  pay,  writ 
of  seizure  and  sale,  and  the  advertisement" 
to  be  illegal,  and  maintaining  the  injunction 
to  that  extent,  with  leave  to  the  plaintiff  In 
the  seizure  to  proceed  anew  under  the  order 
for  executory  process  as  originally  made,  the 
claims  for  damages  being  rejected.  The  de- 
fendant in  injunction  has  appealed. 

Opinion. 

There  is  no  autbori^  for  the  proposition 
that  a  demand  for  the  payment  of  the  debt 
Is  a  condition  precedent  to  the  obtention  of 
an  order  for  a  writ  of  seizure  and  sale.  The 
order  for  the  writ  issues  upon  a  tltie  Import- 
ing confession  of  judgment,  and  resembles  a 
judgment  In  that  it  Is  appealable,  and  In  some 
other  respects.  Inasmuch,  therefore,  as  the 
order  la  obtained  ex  parte,  the  law  requires 
that  three  days'  notice  shall  be  given,  in  ad- 
vance of  its  execution,  that  a  demand  for 
such  execution  has  been  made.  "The  object 
of  the  notice,"  this  court  had  said,  '*ls  to 
accord  a  delay  to  the  debtor  before  issuing 
the  writ,  to  enable  him  to  appeal,  or  pro- 
tect his  rights  by  any  other  mode.  If  the 
delay  be  given,  the  form  of  the  notice  is 
Immaterial."  Nash  v.  Johnson  &  Others,  9 
Bob.  8;  Alllet  v.  Henry,  2  La.  Ann.  145; 
Dupny,  Curator,  v.  Bemiss,  Id.  609;  Lombas 
V.  Roblcheaux,  Sheriff,  14  lia.  Ann.  lOS;  Hart 
&  Hebert  v.  Pike,  Brother  &  Co..  29  La.  Ann. 
262;  Blllgery  t.  Ferguson,  30  La.  Ann.  84; 
Otaase  t.  Oas  L^cbt  Oa,  45  La.  Ann.  806,  12 
Bonth.  308. 

The  debtor  may,  of  coarse,  avail  himself 
of  the  delay  afforded  by  the  notice  to  pay 
the  debt,  if  he  thinks  proper;  but  tbe  de- 
mand for  snch  payment  la  mere  surplusage. 
If  the  lawmakers  had  Intended  that  the  no- 
tice should  convey  with  absolute  accuracy, 
ftud  in  detail,  all  the  Information  contained 
in  the  demand,  they  would  have  required 
that  a  copy  of  the  dmnand,  or  petition  con- 
taining the  demand,  and  not  a  mere  notice 
of  the  demand,  should  be  served  on  the 
debtor.    It  has,  however,  frequently  been 


ta^d  by  this  conrt  that  a  copy  of  the  petition 
In  proceeding  via  exeeattva  need  not  be 
served  on  the  debtor.  It  Is  enough  that  he 
be  Informed,  in  tbe  manner  provided  by  law, 
that  a  demand  for  the  writ  baa  been  made  for 
the  satisfaction  of  a  claim  snffidentiy  de- 
scribed to  identify  it,  and  he  can  then  learn 
the  particulars  by  referring  to  Uie  petition 
on  file  in  the  office  of  the  clerk  of  the  court 
Upon  the  other  hand,  the  sheriff,  having  no 
authority  in  the  premises  save  such  as  may 
be  conferred  on  him  by  the  writ,  most  pro- 
ceed lu  accordance  with  its  termsi  and  if  it 
commands  him  to  sell  the  property  for  cash 
in  part  and  on  terms  of  credit  with  respect 
to  the  balance  of  the  price,  his  offer  by  ad- 
vertisement to  sell  It  for  cash  alone  is  un- 
authorized, and  the  sale  may  be  enjoined. 

It  is  tberefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled  and  reversed  In  so  far  as  It  holds 
the  notice  of  demand,  the  writ  of  seizure,  and 
the  seizure  thereunder  to  have  been  Illegal, 
and  that  In  other  respects  said  judgment  be 
affirmed,  the  costs  of  the  appeal  to  be  paid 
by  the  appellee,  plaintiff,  and  the  coats  of 
the  lower  court  by  the  appellant,  defendant; 
In  Injunction. 

(UO  La.  80 

FINK     OITY  OF  NBW  ORLEANS.  (So. 
14,202.) 

(Supreme  Court  of  Lonlstana.  March  SO,  1903.) 

HUNICIPAjL  CORPORATIONS— DAHAOB  BT  HOBS 
— BVIDBNCH. 

1.  In  dealioK  with  claims  against  maniciral 
corporations  for  damages  done  to  pronerfy  oy 
mobs.  It  is  the  duty  of  the  courts,  in  the  inter- 
est of  tiie  taxpayers  fwho,  tbons^  as  innocent 
of  wrong  as  the  party  injured,  mnst  pay  the 
bill)  to  require  that  they  be  established  with  at 
least  reasonable  certainty. 

(Syllabas  by  the  Conrt) 

Appeal  from  Civil  District  Court,  Pariah  oC 
Orleans;  Thomas  G.  W.  Bllis,  Judge. 

Action  by  Jacob  Fink  against  the  city  of 
New  Orleans.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Frank  B.  Thomas,  Asst  Olty  Atty.,  for 
appellant   Charles  Bosen,  for  appellee. 

MONROE,  J.  Plaintiff  sues  to  recorar 
from  the  city  of  New  Orleans  the  sum  of 
94,404.25,  as  the  amount  of  bis  loss  fn»n  the 
looting,  by  a  mob,  of  tiie  show  window  of 
his  store.  The  answer  of  the  defendant  la  a 
general  denial.  There  was  judgment  In  the 
district  conrt  In  favor  of  the  idalntiff  for 
91,189.86,  from  which  the  defttidant  haa  ap- 
pealed, and  the  defendant  answers  the  ap- 
peal, and  prays  that  tte  amount  awarded 
be  Increased  to  that  demanded.  The  facta 
disclosed  by  the  evidence  are  as  follows: 

Prior  to  and  upon  July  25,  1900,  the  plain- 
tiff was  engaged  at  Nos.  405  and  407  South 
Rampart  street,  in  this  city,  In  business  as 
a  pawnbroker  and   dealer  In  secondhand 

goods,  such  as  dothlng,  h«tiC  yhffafrrlwis, 
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pMoIi^  mtdwib  ring!,  Karf  pln%  nnuleal 
Instraments,  blUIard  balls,  etc^  and  b«  also 
bought  and  sold  some  new  goods,  bis  prln- 
dpal  cnstomere  belDg  n^ro  roustabout!  and 
lerewmoi.  He  had  two  clerka-^ashner  and 
Selz^.  Flasbner  opened  and  aweipt  oat  tbe 
store  In  the  mornlnga,  waited  on  tbe  custom- 
ers In  tbe  clothing  departmrat,  without,  bow- 
erer,  fixing  prices,  and,  In  tbe  evenings,  put  np 
ttie  shutters  on  the  two  show  windows,  after 
which  he  went  home.  Selzer  waa  partlcolar- 
ij  charged  with  the  duty  of  taking  out  from 
the  safe,  in  tbe  momings,  the  more  Taluable 
goods,  such  as  pfstola,  watches,  rings,  pins, 
eta,  placing  them  in  one  of  the  show  win- 
dows, and  returning  them  to  the  safe  In  the 
erailngs.  He  also  waited  on  costomers, 
thoni^  It  Is  to  be  Inferred  that  the  plaintiff 
was  osoally  on  hand,  and  reserred  to  him- 
self  tbe  prerogative  of  fixing  tbe  prices  st 
which  the  goods  were  to  be  sold.  It  was 
nashnet'i  custom  to  put  np  tbe  shutters  at 
about  Qoarter  to  9  o'clock,  and  It  was  8el- 
aer's  custom,  within  a  few  minutes  there- 
after, to  remove  the  arddes  which  have 
been  mentioned  bom  the  show  window  to 
tbe  safe.  On  the  evening  of  tbe  25th  of 
Joly,  howevw,  whilst  Flasbner  discharged 
his  fonctltni  at  tbe  usual  hour,  Selser  did 
not  There  was  some  excitement  In  tbe 
street,  and  he  and  the  plaintiff  went  off  to 
see  about  It,  leaving  the  goods  in  tiie  win* 
dow,  and  leaving  the  establishment  in  charge 
of  the  plaintiff's  vrife  and  little  children, 
with  tbe  revolt  that  a  few  minutes  later  tbe 
shutters  and  glass  of  the  window  were 
wrenched  apart  and  smashed,  and  the  con- 
tents carried  away  by  a  mob.  The  plaintiff 
annexes  to  his  petition  a  list  of  tbe  articles 
which  he  allies  were  thus  carried  away, 
and  he  and  his  clerks  undertake,  with  more 
or  less  confidence,  to  vouch  for  Its  correct- 
ness, the  plaintiff  alone  glvbig  the  values. 
The  Judge  a  quo  reached  the  condnslon  that 
this  Hit  calls  for  considerably  more  than  was 
lost,  and  we  are  of  the  same  opinlMi.  Tbe 
plaintiff,  who  la  xuable  to  read  or  write,  at- 
tempted to  prove,  somewhat  late  In  the  case, 
ttoLt  Flasbno*  kept  for  him  a  email  book.  In 
which  detailed  entries  of  his  purchases,  and 
of  his  receipts,  as  taken  from  bis  cash  r^ 
Ister,  were  entered;  but,  as  that  qrstem  ot 
bookkeeping  could  have  afforded  little  or  no 
assistance^  tbe  making  up  of  the  list  of  over 
800  articles  said  to  have  been  in  the  window 
on  the  particular  night  in  question  must  have 
been  dther  a  matter  of  pure  goesawork  or 
an  effort  of  memory,  which,  if  saccessful, 
would,  even  under  more  favorable  ctmditlons, 
have  been  remaikable  In  one  man.  marvelous 
in  two.  and  IncredlMe  In  three.  Tbe  condi- 
tions were  not,  however,  particularly  favo^ 
able;  ilttGe  neltbw  the  plaintiff  nor  Flasbner 
were  In  Qie  habit  of  handling  the  articles  In 
qoestiim,  snd  Selser,  who  did  handle  tbem.  Is 
the  least  positive  of  the  three.  There  are^ 
■meover,  certain  conflfcts  In  tbe  testimony 
af  thess  witnesses  upon  other  matters,  which 


go  to  show  that  tbey  ue  not  phenomenally 
accurate,  snd  the  inference  is  a  fair  one  that 
they  are  at  least  as  likely  to  be  mlstsken  In 
the  matter  at  issue  as  other  men  would  be 
under  like  drcmnstances. 

Beyond  this,  it  seems  to  us  Improbable, 
considering  the  character  of  the  business  in 
which  the  plaintiff  la  engaged,  tbe  neighbor- 
hood in  which  that  business  is  conducted, 
and  the  people  with  whom  he  deals,  that  he 
would  keep  a  stbck  valued  at  over  (4,000  in 
a  single  show  window.  And,  as  the  judge 
a  quo  Justly  observes,  whilst  the  tendency  In 
a  case  of  this  kind  la  to  exaggerate  the 
claim  tor  damages,  it  is  the  duty  of  the 
courts,  in  the  Interest  of  tbe  taxpayers  (who, 
though  as  Innocent  of  wrong  as  the  pUdntlff 
himsdf,  must  pay  the  bill)  to  require  that 
such  claim  be  proved  with  at  least  reason- 
aUe  certain^.  This,  to  the  extent  of  the 
amount  allowed,  the  plaintiff  has  done,  and, 
agreeably  to  tbe  provisions  of  section  2580  of 
the  Revised  Btatotes,  be  is  mtmed  to  re- 
cover. 

Tbe  Judgment  iQi>ealed  from  Is  aectttdtai^ 
ly  sfflrmwl, 

(UO  Lb.  M) 

BULTTttRt  tit  a1.  V.  HBILPBRIN  ft  LBON- 
ABD.   (Ko.  14,067.) 

(Sapreme  Oourt  of  Iionlslana.  Feb.  8,  IMS.) 

PBirrORT  ACTION  — aVlDnNCa  —  TAZBB  — AS- 
BBSSHBNT  —  TAX  8ALB  —  nTOPPBL  —  FRB- 
SCRIPTION-^AX  nTLB-IiACHW-TAX  DEnO 
— TALIDITT— LAND  PATBHT-TAOATION— BTI- 
DfilNCB. 

1.  Even  against  a  possessor  In  good  fattii,  al- 
though  without  legal  title,  plaintifl  In  a  petltotr 
action  most  allow  that  ha  has  some  title  to  tbe 
property. 

£  As  asssHOr  Is  wltbout  authority  to  asaeM 
pnbllc  property  of  the  state  In  the  name  of  one 
witboat  the  least  inteisst. 

&  Nothing  passes  by  soA  a  tsx  sals  «t  the 

property. 

4.  Tbe  state  la  not  estopped  from  elalmlnf 
her  proMrtr  by  the  Illegal  act  of  the  assessor. 

,5.FIaintfff  hi  an  action  «i  a  tax  deed  cannot 
give  vitality  to  his  title  by  invoking  tbe  plea  ei 
prescription,  harinK  never  been  in  possession. 

6.  One  takes  nothing  from  ths  public  dnnsfa 
by  the  idea  of  prescription. 

On  Rehearing; 

T.  This  coort  looks  with  dlsfavm  upon  a  elafan 
of  ownership  of  land  baaed  on  a  tax  title,  where 
it  appears  the  dalmant,  after  pnrchaae  at  tax 
sale,  permitted  twenty  years  to  pass  without 
exercising  the  plainest  and  most  etanmon,  as 
well  as  unportant,  of  all  the  daties  of  owner- 
ship of  property,  to-wit,  the  payment  of  taxes 
tliereon;  and  where  It  appears,  or  is  plainly  to 
be  Inferred,  he  only  concladed  to  assert  owner- 
ship after  the  laud  had  acquired  valne  through 
the  completion  of  the  levee  system,  to  wfaicb  he 
contrlbnied  nothing  by  payment  of  levee  taxes 
on  tbe  land. 

8.  Where  a  tax  deed  Is  drawn  In  sabstontlal 
compliance  with  the  statute,  the  omission  from 
it  of  recital  that  notice  had  been  given  to  the 
tax  debtor,  or  that  the  tax  collector,  before  of- 
fering the  proper^  in  tffo&o,  had  offbred  the 
least  qoantiiy  of  ft  that  any  wmftasar  would 
boy  fot  the  taxes.  Interest  and  eosto  dea^  dose 
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not  destroy  t3w  prfma  faoi»  valid  diaracter  of 
tte  deed  glrcn  It  hj  the  Constitation. 

9.  It  U  incambeat  npoii  the  party  defending 
against  a  tax  title  to  offer  some  eTldeDce  ot  fall- 
ore  to  ^TO  notice  and  of  failare  of  the  tax  col- 
lector to  offer  at  the  sale  the  least  qaantity  of 
property  to  rebnt  the  presumption  of  resnlarity, 
before  the  tax  pnrchaser  has  thrown  upon  him 
the  burden  of  BustaiQlng.  by  proof,  compliance 
with  the  legal  requirement  m  such  particulars. 

10.  When  the  sute's  tax  officials  transcend 
the  bounds  of  their  authority,  no  eBtoppel  re- 
sults against  the  state  from  such  imatitBoriBed 
acts. 

11.  An  Indoraement  across  the  face  of  a  land 
patent,  Issued  by  the  state,  ledting:  'Ibis  lo- 
catioii  erroneous,  null  and  Toid.  warrant  re- 
turned to  locator,"  received  In  evidence  over  ob< 
jection,  does  not  of  itself,  aufflce  to  prove  er- 
roneous location,  nor  the  nullity  of  the  patent, 
nor  that  the  warrant  was  returned  to  the  lo- 
cator. 

12.  Where,  on  the  trial  of  a  petitory  action,  it 
appears  the  title  to  the  land  fa  dispute  is  ap- 
parently In  a  third  person,  rather  than  in  the 
plaintiff,  the  latter  will  be  nonsuited. 

<Syllabtt8  by  the  Court.) 

Appeal  from  Judicial  District  Oourt,  Par- 
iah of  Oaddo;  Alfred  DllUngliam  Land, 
Judge. 

Action  by  J.  B.  Slattery  and  others  against 
Heilperin  &  Leonard.  The  Caddo  Levee 
Board  waa  cited  In  warrant  Judgment  for 
defendants,  and  plaintiffs  appeaL  Amended 
and  affirmed. 

Alexander  &  Wilkinson  and  Slattery  A 
Blattery  (Farrar,  Jonas  &  Kruttschnitt  of 
counsel),  for  appellants.  Leonard,  B&ndolph 
ft  Kendall,  for  appellees  Heilperin  &  Leon- 
ard. David  ThompscMi  Land,  for  appellee 
Caddo  Levee  Board. 

BKEAUX,  J.  The  action  was  petitory. 
The  land  claimed  had  been  assessed  In  the 
name  of  J.  G.  Richardson.  It  was  offered  at 
tax  sale,  and  plaintiffs.  In  1881,  became  own- 
ers at  that  sale  for.  the  sum  of  $43  and  a 
fraction,  as  shown  by  the  deeds  duly  record- 
ed. One  of  the  deeds  waa  dated  in  Jnne, 
1881^  and  the  other  In  August,  1882.  Plain- 
tiffs, In  support  of  their  title,  pleaded  pre- 
scription. They  also  pleaded  that  their  sale 
operated  against  the  state,  and  precluded  her 
from  giving  the  lend  to  the  levee  board. 

Defendants  trace  thebr  title  to  the  United 
States  government,  and  aver  that  the  lands, 
being  swamp  and  overflowed  lands.  Inured 
to  the  state  of  Louisiana  under  the  swamp- 
land grant  (this  Is  not  contested  by  plaintiffs), 
and  that  It  was  granted  by  the  state  to  the 
board  of  commissioners  of  the  Caddo  levee 
district;  that  it  was  sold  by  the  board  to 
R.  J.  Floumoy,  and  by  Flonmoy  to  then^  as 
shown  by  deeds  annexed  to  their  answer. 

They  dted  the  levee  board  in  warranty. 
The  latter  joined  Issue  with  plaintiffs;  aver- 
red that  defendants  became  owners  without 
warrant;  and,  further,  that  plaintiffs'  tax 
title  Is  an  absolute  nullity,  as  averred  by  de- 
fendants In  th^  answer.  The  warrantors. 
In  a  supplemental  answer  to  the  call  In  war- 
ranty, averred  that  plaintiffs  knew  that  tb^ 


acquired  no  title,  but  none  flie  less  they 
tendered  the  amount  alleged  to  have  beea 
paid  by  the  plaintiffs  at  the  tax  sale,  plus  the 
Interest 

In  order  to  prove  that  the  land  had  passed 
from  the  state  Into  commerce,  plaintiffs  Intro- 
duced two  patents  In  evidence  to  the  prop- 
erty in  controversy,  less  the  indorsements  on 
these  patents  made  by  the  register  of  the 
land  office.  As  well  mention  at  this  time,  in 
stating  the  facts,  tliat  defendants,  while  in- 
troducing evidence.  Introduced  this  indorse- 
ment on  the  patents.  The  question  regarding 
the  admissibility  of  this  evidence,  in  our  view 
of  the  Issues,  has  lost  all  Importance;  Plain- 
tifls  also  Introduced  tbeir  tax  deed  In  evi- 
dence. 

The  register  of  tlie  land  office  testified  that 
It  appeared  from  the  record  of  his  office  that 
the  land  had  been  sold  at  the  land  office  at 
Natchltocbes,  and  that  the  Indorsements  on 
tbe  face  of  the  patents  made  It  evident  that 
the  entry  and  conveyance  Just  before  men- 
tioned were  null,  and  that  the  warrants  bad 
been  returned  as  before  mentioned.  The  de- 
fendants further  proved  up  their  title  to  tie 
as  alleged  by  them. 

The  judge  of  the  district  court,  as  shown 
by  a  brief  analysis  of  the  opinion,  held  that 
the  land  belonged  to  the  state,  and  was  not 
subject  to  taxation;  furthermore,  that  it 
was  not  sold  under  a  valid  assessment;  that 
no  notice  was  ever  given  to  the  one  in  whose 
name  it  bad  been  assessed;  and  that  the  land 
was  sold  In  block,  In  violation  of  article  210 
of  the  Constitution  of  1879.  From  tills  ad- 
verse judgment  plaintiffs  appeal. 

We  take  it  that  plaintiffs  do  not  claim 
that  J.  O.  Richardson,  the  one  in  whose  name 
the  land  was  assessed,  ever  had  a  tltie  to 
the  land.  He  never  was  In  possession.  ^  It 
does  not  appear  that  any  one  of  that  name 
was  ever  known,  or  that  one  of  that  name 
ever  bad  the  least  sign  or  vestige  of  title  to 
the  land.  The  assessor  by  whom  the  assess- 
ment was  made  years  ago  gave  the  name  of 
J.  B.  Richardson  to  the  assessment  This  la 
the  basis  of  plaintiffs'  claim  to  tbe  prop^ty. 
The  law  under  which  the  assessment  was 
made  required  the  property  to  be  assessed 
In  the  name  of  the  owner,  advertisement  of 
the  property  of  the  delinquent  and  notice 
prior  to  the  sale.  None  of  these  formalities 
were  complied  with.  Moreover,  the  property 
was  sold  in  block,  in  face  of  the  Constitution, 
which  required  property  sold  at  tax  sale  to 
be  adjudicated  to  the  bidder  offering  to  pay 
the  taxes  for  the  least  quantity  of  property 
offered.  The  titie,  lacking  the  essentials  be- 
fwe  stated,  is  not  even  prima  fade  valid. 

But  plaintiffs  say  that  the  state  of  Louisi- 
ana assessed  the  property  as  belonging  to  J. 
G.  Richardson,  in  whose  name  it  was  adver- 
tised and  sold,  and  that  in  consequence,  she 
(the  state)  is  estopped  from  denying  <»■  con- 
testing the  validity  of  the  sale;  that  the  es- 
toppel against  the  state  holds  good  against 
the  defendants,  Heilperin  ft  Lep^ard  andibe 
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Caddo  teTM  board,  all  of  whom  c'rAm,  ai  -vre 
have  seen,  from  the  state. 

The  land  warrants  on  which  the  entries 
were  made  were  nnqaestlonably  returned  to 
the  locator.  It  does  not  appear  that  the  least 
«bJectl(Hi  was  urged  against  their  return  by 
the  register  of  the  land  office  to  the  locator. 
For  more  than  20  years  after  they  bad  been 
retm-ned  no  one  laid  claim  to  the  land.  The 
plaintiffa  are  scarcely  In  a  position,  after 
these  many  years  of  acQuiescence  by  silence, 
now  to  urge  that  the  state  is  estopped.  The 
act  of  the  assessor  In  thus  giving  a  mere 
name  to  an  assessment  cannot  operate  as  an 
estoppel  under  the  circumstances.  The  as- 
sessing ofUcer's  acts  were  entirely  Illegal,  and 
for  that  reason  afford  no  ground  to  base  a 
claim  to  land  adversely  to  the  state.  The 
assessing  officer,  who  assesses  property  not 
segregated  from  the  public  domain,  does  not 
bind  the  state.  The  laud  not  being  taxable, 
DO  title  passes,  and  the  state  Is  not  estopped. 

We  have  noted  that  plalntilfs*  contention  is 
that  the  state  did  sell  the  land  and  Issued  a 
patent  It  is  well  settled  regarding  all  lands 
that  the  title  remains  In  the  state  until  the 
state  chooses  to  part  with  its  title.  Patents 
were  written,  but  the  record  does  not  dis- 
close that  they  were  delivered  to  the  asserted 
patentees.  They  never  laid  any  claim  to  the 
land,  or  appeared  anywhere  as  the  owners. 
The  land  continued  in  the  open  possession  of 
the  state,  and  was  transferred  to  defendants* 
authors  without  any  objection  from  any  one. 
The  patentees  perhaps  could  be  beard,  or 
their  heirs  or  assigos,  but  not  those  who  trace 
thtir  title  to  the  patents  without  any  title 
whatever  exc^t  a  paper  title  to  which  an 
assessor,  without  authority,  gave  tiie  sanc- 
tion of  his  name. 

Plaintiffs  cite  with  confidence  the  decisions 
of  the  Supreme  Court  of  the  United  States  in 
which  it  was  decided  that  a  patent  once  Is- 
sued either  by  the  state  or  the  United  States 
Is  conclusive  until  set  aside  or  annulled  by 
some  Judbial  tribonaL  Unquestionably  this 
la  genmlly  true. .  It  la  also  true  that  <me  who 
clalma  undw  a  patent  thus  tasued,  or  traces 
hte  tifle  to  It,  must  show  tiiat  he  bad  acquir- 
ed aome  xfgbt  under  the  patent  ofb&  than  by 
an  unauthorised  and  Illegal  assessment. 

Plaintlfrs  further  contend  that  the  Indonre- 
meut  In  red  Ink  across  the  face  of  the  pat- 
ents, bearing  no  date,  nor  showing  by  whom 
made,  was  no  part  of  the  record,  and  Is  not 
Undlng  upon  any  one.  To  ^Is,  we  think,  an 
easy  answer  Is  that  plaintiffs  cannot  be  held 
to  be  concerned  In  matter  of  this  entry.  The 
patratees  appear  to  have  aeqnleaced  In  the 
cancellation,  and  to  bave  feeeived  the  pat- 
entB,  and,  for  all  we  know,  may  have  located 
tiiem  elsewhere.  The  plaintiffs  cannot  aue> 
cessfully  espouse  the  cause  of  the  original 
patentees,  tr<HD  whom  they  hold  nothing,  only 
because  an  Illegal  tax  sale  was  made  early 
m  tlie  Wm.  Bren  aa  against  these  patentees. 


the  recOTd  indorsement  In  the  land  office 
would,  in  an  probability,  require  explanation 
before  treating  them  as  mere  nullities  slgni- 
fying,  as  plaintiffs  contend,  nothing. 

The  plea  of  prescription  invc^ed  by  plaln- 
tiffs  against  the  state  and  those  who  hold 
under  the  state  can  be  of  no  avail  to  a  plain- 
tiff In  an  action  on  a  tax  deed,  they  never 
having  been  In  possesion.  Moreover,  plain- 
tiff In  a  petitory  action  does  not  acquire  any- 
thing by  prescription.  Lambert  v.  Craig,  45 
La.  Ann.  1109,  13  South.  701.  And.  further- 
more, the  public  domain  Is  not  subject  to 
that  plea.  State  v.  Buck  and  Fruit  Co.,  46 
La.  Ann.  666,  15  South.  531. 

In  equity  plaintiffs  are  entitled  to  the  tax- 
es paid  by  them  as  adjudlcatees  at  tax  sale. 
They  have  been  tendered  to  them,  and  we 
assume  that  they  will  be  paid  In  compliance 
with  the  tender  made. 

We  therefore  only  have  to  affirm  the  Judg- 
ment dismissing  plalntUCs*  demand,  for  rea- 
sons asBlgDed, 


PBOTOSTZ,  not  having  heard  the  ar- 
gument takes  no  part. 


On  Rehearing. 

iMaicn  ISO,  iwm 

BIiANCHABD,  J.  This  was  a  petitory  ac- 
tion to  recover  the  8.  B.  ^  and  S.  )i  of  N.  B. 
U  of  Section  27.  and  the  N.  B.  %  of  N.  W. 
of  Sectton  86-hiU  In  T.  ao  N..  B.  IS  W., 
Parish  of  Caddo. 

Plaintiffs  claim  title  through  tax  sales 
made  In  the  name  of  tlie  State  of  Louisiana 
by  the  tax  collector  tor  non-payment  of  taxes 
assessed  against  tiie  lands  In  the  name  of 
J.  O.  Richardson. 

There  were  two  of  such  tax  sales— one 
made  for  the  taxes  of  1880,  tbe  other  for 
the  taxes  of  18S1.  Plaintiff,  J.  B.  Slattery, 
was  tiie  porchaser  at  both  sales  and  his  deeds 
from  the  tax  collector  wwe  duly  recorded  tat 
the  oonv^rance  recrads. 

How  and  from  whom  Richardson  acquired 
the  lands  thna  assessed  to  Urn  Is  not  shown. 

Plaintiffs'  contention  Is  that  B.  ft  B.  Jacobs 
(then  and  afterwards  well  known  merchants 
of  Shreveport)  entered  the  land  from  the 
State  in  1862  and  that  patents  tber^M  issued 
from  the  State  to  tlmu.  And  tbe  tbeory  ls 
advanced  that  Richardson  acquired  the  titie 
thoa  obtained  by  the  two  Jacobs,  and,  hence, 
the  assessment  of  tiie  pnq>erty  in  his  name 
for  tiie  years  1880  and  1881. 

But  no  deed  from  the  Jacobs,  or  any  me 
holding  nndw  tbem,  to  Richardson  was  found 
or  produced,  nw  is  It  shown  that  the  pat- 
enta  made  oot  In  the  name  of  tlie  Jacobs 
were  placed  of  reoord,  or  that  tbe  Jacobs  erar 
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appeared  oo  Ihe  conTOFanc*  lecordB  of  Oaddo 
Parish  as  the  ownen,  so  that  do  assessor 
would  be  Justified  Jn  Rasesstns  the  land  to 
them. 

Nor  does  It  appear  that  the  aame  was  ever 
returned  for  asseBsment  by  them,  or  that 
It  was  ever  assessed  to  them,  or  that  they 
ever  claimed  to  own  tt 

Equally  so,  there  was  nothing  of  record  In 
the  name  of  Blchards<Mi  to  guide  the  assessor 
In  assessing  the  land  In  hla  name  for  taxes, 
and  It  Is  not  shown  that  he  ever  returned  It 
to  that  official  tot  assessment,  though,  from 
the  fact  of  Its  assessment  In  his  name  (no 
deed  to  him  being  of  record)  It  may  legally  be 
presumed  that  he,  or  some  one  for  blm,  re- 
turned It  for  assessment 

Slattery,  tbe  tax  purchaser,  does  not  ap- 
pear to  have  erer  returned  the  laud  for  as- 
sessment after  his  acquisition  of  the  tax  ti- 
tle, and  notwithstanding  tbe  registry  of  tbe 
deed  to  him  In  the  conveyance  records,  where 
It  was  accessible  to  tbe  tax  assessor,  that 
official  does  not  appear  to  have  assessed  It 
for  taxes  against  Slattoy;  and  the  latter, 
while  now  claiming  ownership  of  the  land, 
has  pemaltted  all  the  years  from  18S2  to 
1901  (when  this  suit  was  filed),  twenty  years 
In  all,  to  pass  without  exerdalng  tbe  plainest 
and  most  common,  as  well  as  important,  of 
all  the  duties  at  ownership  of  property,  to- 
wlt:— tbe  payment  of  taxes  thereon. 

It  smacks  very  much  of  a  case  where  the 
tax  purchaser,  conslderlug  either  that  the 
title  he  acquired  was  bad,  or  else  tliat  the 
land  was  worthless,  abandoned  bis  claim  of 
ownership  and  that  to  this  Is  attributable 
the  fact  that  the  tax  asseww,  with  Slattery's 
title  of  record  before  bis  eyes,  failed  to  assess 
the  property  to  him. 

After  twenty  years  the  land  suddenly  ac- 
quired, through  the  completion  of  the  levee 
system  of  Caddo  Parish,  a  targe  value,  and 
then  this  suit  is  brought  to  assert  an  owners 
ship  seemingly  abandoned  tor  twenty  years. 

If  this  Is  not  the  true  situation.  It  Is  un- 
fortunate that  Slattery  did  not  go  upon  the 
stand  as  a  witness  and  tell  why  he  failed  to 
pay  taxes  on  the  land  for  twenty  years,  why 
he  never.  In  two  decades,  exercised  the  least 
indicia  at  ownership  over  it 

The  land  was  swamp  and  overflowed  land 
and  was  acquired  by  the  State  of  Louisiana 
from  the  General  Government  under  the 
Swamp  Land  Act  of  March  2,  IStf ,  8  Stat 
862,  c  87. 

The  contention  of  the  defendants  is  that  it 
remained  part  of  the  public  domain  of  the 
State  until  transferred  by  the  State  to  the 
Caddo  Levee  District  pursuant  to  Act  No. 
74  of  1892,  and  that  the  Levee  Board  sold  It 
to  Floumoy  and  Floumoy  to  them. 

A  descriptive  list  and  transfer  of  lands 
Dy  tbe  State  Land  Office  to  the  Caddo  Levee 
District  by  vlrtne  of  Act  No.  74  of  1802,  duly 
sacecnted  by  tlw  Reflatw  of  tha  Umd  OttU» 


and  recorded,  was  filed  In  evldenee  hx  de- 

foidants. 

An  examination  of  this  list  shows  ^t  a 

part  of  the  land  Involved  herein,  to-wlt: 
the  X.  E.  ^  of  the  N.  W.  14  ot  Section  85,  T. 
20  N.,  R.  15  W.,  Is  not  covered  by  It,  or  hi- 
duded  In  It 

In  reference  to  this,  plaintiffs*  counsel  urge 
that  by  Section  9  of  Act  No.  74  of  1892  a 
deed  from  tbe  State,  through  the  offiolala 
named  In  t^e  Act  to  the  Levee  Board,  and 
its  registry  In  tbe  conveyance  records  of 
Caddo  Parish,  was  necessary  to  vest  Utie  In 
the  Board,  and  that  thraefore,  defendants 
are,  themselves,  without  title  to  set  up  to 
any  land  omitted  from  the  deed  of  convey- 
ance from  the  State  land  officials  to  the 
Levee  Board, 

While  this  contention  appears  to  be  good, 
we  do  not  understand  that  the  decree  of  the 
lower  court  from  which  plaintiffs  appeal, 
does  anything  more  than  reject  plaintiffs 
demand  to  be  recognized  as  owners  ct  ibe 
land. 

It  does  not  adjudge  defendants  to  be  owi»> 
era  thereof. 

Defendants  attack  the  tex  sales  to  plaintiff 
Slattery  as  absolute  nullities.  They  aver 
that  BIchardson  never  at  any  time  bad  any 
right  titie  or  interest  Ui  the  land  sued  for, 
that  the  assessment  of  the  same  in  his  name 
was,  therefore,  without  effect  and  that  If 
he  had  any  assessable  Interest  In  the  land 
no  notice  of  delinqnenc?  and  of  the  proposed 
sale  of  the  land  for  non-payment  of  taxes 
was  given  him,  and  at  the  sale  the  property 
was  sold  In  block  In  violation  of  the  Oonstitu- 
tion,  which  requires,  first  the  offering  of  tbe 
least  portion  thereof  which  anyone  vrlll  bny 
for  the  texes,  Interest  and  costs  due. 

There  was  no  proof  administered  either 
way— whether  there  was  or  was  not  the  giv- 
ing of  the  notice  required  by  law  to  the  de- 
linquent tax  debtor. 

Nor  xna  there  any  evidence  as  to  whether 
or  not  the  tax  collector,  at  tbe  sale,  offered 
the  least  quantity  of  land  bef«e  proceeding 
to  offer  tbe  wholes 

The  deeds  he  executed  to  the  purchaser  ar» 
silent  as  to  notice  and  as  to  the  offering  of 
the  least  quantity.  But  they  substantlallr 
comply  with  sections  44  and  46  of  Act  Mo. 
77.  p.  101,  of  1880,  which  Is  the  statute  under 
which  the  sale  took  place. 

Section  28  of  the  statute  required  the  tax 
collector  to  certify  on  the  tax  rolls  that  he  had 
served  or  mailed  notice  to  delinquent  tax 
debtors,  and  declared  that  such  certificate- 
should  make  full  proof  until  disproved  In  • 
Judicial  proceeding. 

The  tex  rolls  were  not  offered  to  evidence 
and  ,there  was  no  testimony  adduced  as  to 
whether  or  not  the  tax  collector  had  endors- 
ed the  certificate  On  them  as  required  by  tlie 
statute. 

She  Coostltatlon  of  1879  4arttelo  210) 
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dalned  that  tax  collecton*  deeds  should  be 
rsetf red  bj  courts  in  evidence  aa  pHwf  faik  * 
valid  salea.  The  pree«it  GonstltattiW  xepeati 
this. 

This  Court,  In  Land  Oo.  t.  Sholars,  lOB 
U.  357,  28  Sontb.  808,  siring  effect  to  this 
requtremeot  of  the  organic  law,  declared 
that  tax  deeds  are  to  be  received  io  evt 
deuce  as  prim*  fade  valid  Mies,  and  that  it 
is  only  wlwre  tittere  Is  evidence  adduced  bj 
tlie  party  attacking  tlie  sale  sufficient  to  rebut 
tills  prima  fwsia  character  of  tbe  deed  and  to 
fstal^  imperil  the  presnmpticni  of  rc^larity 
which  attaches  to  a  tax  sal^  tb«t  tbwe  Is 
thmwn  upon  the  party  who  holds  undw  the 
tax  title  the  burden  of  sustaining  tiie  latter 
by  testUnony  aUvnde  the  deed. 

And  in  Jopllng  v.  Ohachere,  107  La.  522,  82 
South.  243,  the  Oourt  announced  tliat  mere 
failure  <tf  a  tax  collector  to  mak^  in  Ids  deed, 
redtals  <tf  facto  which  it  would  have  l)een 
pn^er  for  him  to  have  made,  dees  not  render 
tbe  tax  sale  an  absolute  nulUty  and  open,  as 
BOdi,  to  eollateral  attack,  nw  destroy  tbe 
good  foith  of  the  purdiasw  in  taking  posBe»> 
alen  and  holding  as  owner  unda  it  * 

We  do  not  understand,  thereforek  tliat  tlie 
omission  from  Ibese  tax  deeds  of  the  re<tol 
that  notice  bad  been  given  to  the  tax  debt- 
or, or  that  the  tax  collector,  before  offering 
the  property  At  grioio  had  offered  the  least 
quantity  of  it  that  any  purchaser  wonld  buy 
tor  the  taxes,  interest  and  costa,  destroyed 
the  prima  faoie  valid  diancter  of  the  deed 
gtveo  it  by  the  Oonstttntlon.  <^uie  r.  Heiao 
don,  107  La.  091.  82  Sontb.  88. 

KeAfbia  the  Constitntlon  nac  tlie  statute  of 
1880  specifically  required  tbeee  recitals  to  be 
made.  Tbe  law  presmnes  that  tboee  things 
were  done  wMcb  it  coronwnded  to  be  done. 
'*On«ia  pmumuniur  rita  at  tlamnUer  m»9 
aetm  dome  probatur  in  oonfroriim." 

It  vns  incnmbent  v^oa  tbe  deffendanta  to 
have  offered  some  evidence  of  failure  to  give 
notice  to  the  daUnqnent  tax  debtor,  and  of 
fattnre  on  part  of  tbe  tax  collector  to  offer 
at  the  sale  tbe  least  quantity  <tf  proper^,  be> 
fore  platotlffs  bad  thrown  upon  them  the  bur* 
den  of  sustaining  by  proof  the  presumption 
of  ttie  regularity  of  13ie  proceedings  is  these 
parttenlan. 

In  other  words,  the  plaintiffs  could,  prima* 
iQy,  stand  on  the  tax  deed. 

Platatifls  filed  a  plea  of  estoppel  to  the  e^ 
feet  ttULt  the  State  having,  through  ita  oOl- 
ctals,  assessed  the  land  as  btiongbig  to  J.  O. 
Bicbardaon,  and  advertised  and  sold  tt  as 
such  to  plaintiffs,  and  recdved  'the  price  of 
tbe  sale,  cannot  now  be  heard  to  dmy  or  con- 
test tiie  vaUdity  of  tbe  sale^  and  fbat  this 
holds  good,  as  well,  against  defendanto  and 
the  Caddo  Levee  Board,  who  claim  under  the 
State. 

kf  tt  be  tme^  as  contended  for  by  defend- 
ants, tiiat  tbe  land  in  question  pertatoed  to 
the  public  domain  of  the  State,  and  that  ttie 
State,  Blnos  ita  acqulaitkm  thereof  from  tbe 


General  Govermoent,  never  parted  with  title 
to  it.  until  conveyed  hy  donation  to  ttie  liOree 
Board,  no  estoppel  resnita  against  the  State 
by  reason  of  the  fact  that  the  tax  assessor 
enoneonsly  assessed  tbe  land  to  an  Individual 
and  tbe  tax  o^ieotor  eold  It  tat  non-paymeat 
of  taxes  resulting  from  such  assevmmt 

The  State  cannot  be  strii^«d  <Mt  its  prop- 
erty to  any  eodi  way. 

When  the  State's  tax  oflBdals  transcend  the 
bounds  of  their  authority  no  eetoppel  resnita 
against  the  State  from  such  nnantixwlaed 
acts.  If  this  vrere  net  troe^  the  State  could  . 
be  despoOed  (tf  all  or  modi  of  tiw  public 
lands  by  the  unwananted  aicM  of  Ita  subordi- 
nate functionaries,  whose  powers  are  defined 
and  limited  by  law.  the  eccve  of  whitih  power 
persons  dealing  with  such  functionaries  axe 
bound  to  know. 

Public  lands  are  not  sobject  to  talattoi^t 
and  the  sitnatitm  cannot  be  altered  to  tiie 
detriment  of  the  State  by  tiie  mistakes  of  tax 
officials  In  assessing  to  individuals  portloni 
of  the  public  domain. 

Herman  m  Bstoppd,  p.  882. 

As  was  vrell  said  by  the  learned  3u6g»  e 
fse,  the  proposition  that  a  tax  payer  may 
list  as  his  own  lands  belonging  to  the  State 
and  permit  the  same  to  be  sold  for  taxes, 
and  through  such  means  he,  or  another,  ac- 
quire a  title  from  the  State  by  equitable  es- 
toppel, is  certainly  novel  and  starOing.  To 
uphold  such  a  contention  would  be  to  reward 
the  encr  or  fraud  of  tbe  tax  payw,  or  permit 
Um,  or  others,  to  avail  himself  mr  them- 
selves of  tile  mistake  or  fraud  of  the  assessor. 

The  purchaser  at  a  tax  sale  buys  at  his 
peril  and  acquires  no  tltie  If  thwe  be  no  war- 
rant tor  the  assessment  and  sala 

In  order  to  show  severance  of  the  land 
tram  tiie  public  domato  and  dlvesttture  of 
the  State's  title,  the  platotiffe  offered  copies 
of  patenta  Issued  ^^J  tbe  State  In  1883  to  BL 
*  B.  Jacobs  tos  thB  land  in  ctmtroversy  and 
other  lands,  which  copies  were  obtained  from 
the  State  Land  Office  as  part  of  the  dqnsl- 
tions,  taken  in  tiie  case^  of  the  Beglster  of  the 
liSnd  Offlc& 

Across  the  face  of  these  patoite  were  in- 
dorsed In  red  Ink  these  wtnds»— 

*'Thi8  location  enoneone,  null  and  void. 
Warrant  No.  4478  returned  to  locator." 

On  (feting  the  patenta  phrintiffis  excluded 
this  indorsement. 

Whereupon  defendanta  offered  In  evidence 
tbe  tod<»sement.  It  was  rectived  tmr  the 
objection  of  plaintiffs,  who  reserved  a  bill  to 
tbe  ruling.  Tbe  ground  of  the  objection  was 
it  is  not  shown  who  made  the  indorsement, 
nor  <m  what  evidence  It  was  made,  nor  is 
any  date  glv«i  to  show  -wbea  it  vres  made. 

Other  tiian  this  Indorsement  there  ta  noth- 
ing to  riiow  that  tbe  location  of  tiie  land  iras 
erroneous,  nor  was  there  any  other  evidence 
that  the  patenta  were  null  and  void,  nor  that 
the  wamnta  iHd  been  xetnmed  te  the  looa- 
toia 
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Tbe  Indoraonen^  ncetvea  ow  objection, 
does  not,  Itself,  prore  emmeona  location,  nor 
nullity  of  tbe  patent^  nor  titat  the  warrants 
were  returned  to  tbe  locators. 

Tbe  objection  levied  against  fba  receptlrai 
of  tbe  Indnrsement  In  evidence  was  good  In 
law.  The  bidorsemoit  Is  notbing  more  tban 
a  memorandom;  it  is  not  signed,  nor  dated; 
nor  is  thax  any  proof  as  to  wben,  bow,  by 
wbom,  under  what  drcmnstances,  etc.,  it 
was  made. 

There  was  no  proof  that  It  was  In  tbe  band- 
writing  of  any  perscm  who  erer  held  an  offl* 
dal  position  In  tbe  State  Land  Office.  There 
waa  no  evidence  that  It  was  an  official  act 

The  point  was  decided  by  the  Supreme 
Ckrart  of  the  United  States  In  Branson  t. 
Wirth,  17  Wall.  82-44,  21  L.  Bd.  566,  and 
was  afterwards  reaffirmed  on  the  second  trial 
of  the' same  case  In  Wirth  t.  Branson,  9S  U. 
S.  118,  26  L.  Ed.  86. 

In  those  cases  there  was  fonnd,  Just  as  In 
this  case,  across  the  tace  of  the  patent  In  tbe 
Land  Office  at  Washington  tbe  following:— 

*Trhls  patent  was  issued  for  tbe  S.  B.  %  In- 
stead of  tbe  N.  B.  U  as  recorded;  sent  a 
certiflcate  of  that  fact  to  E.  B.  Clem  son  at 
Lebanon,  Illinois.  See  his  letter  of  19th  of 
May,  1826." 

The  court  below  in  the  first  esse  permitted 
tblB  indorsement  to  be  offered  in  eTtdenc& 
This  was  held  wror  by  the  Supreme  Court 
and  tbe  Judgment  was  reversed.  Mr.  Justice 
Bradley,  as  the  <H:gan  of  the  Court,  eaying:— 

"As  to  tbe  second— the  memorandom  made 
In  the  margin  of  tbe  record— It  Is  not  known 
when  It  was  made,  except  that  It  must  have 
been  made  after  tbe  19th  of  May,  1826,  tbe 
date  of  tbe  letter  referred  to  In  tbe  memo- 
randum itsdf,  wblcb  was  eight  years  after 
the  date  of  tbe  patent;  nor  la  it  known  who 
made  It,  nor  on  what  evidence  it  was  made. 
Sucb  a  memorandum,  being  no  part  of  tbe 
record  Itself,  cannot  be  received  to  contradict 
the  record.  It  would  be  a  very  dangerous 
precedent  to  allow  it  to  baye  that  effect  It 
Is  not  tbe  record  of  any  act  of  tbe  depart- 
ment, nor  of  any  document  entitled  to  reg- 
istry in  Ite  archives,  tt  Is  notbing  bat  a 
memorandum  of  a  third  person,  and  hearsay 
evidence  at  best" 

We  hold,  therefore,  that  tbe  patente  which 
Issued  to  B.  ft  R  Jacobs,  being  public  rec- 
ords, were  admlsdble  in  evidence  to  show  ap- 
parent disposal  of  tbe  land  by  the  State,  but 
that  tbe  Indorsem^t  fonnd  thereon,  being  no 
part  of  the  patents,  and  not  partaUng  of  the 
character  of  a  public  record,  was  not,  as  It 
stood,  entitled,  of  Itself,  to 'be  received  la 


evidence  as  proof  of  the  cancelation  of  tbe 
patents,  or  of  cancellation  of  the  location  of 
tbe  land  descrlt>ed  thereto,  w  of  tbe  retnra 
of  tbe  warranto  to  the  locators. 

But  giving  to  the  patoito  all  tiie  elEect 
claimed  for  them  by  lOatotifls,  viz.>-sever- 
ance  of  the  land  from  the  public  domain  and 
tovesttog  same  with  the  character  of  private 
property,  fh^  show  an  apparent  tltie  in  B. 
ft  B,  Jacobs— this  and  notfali^  mnee. 

This  does  not  help  plalntlfls  unless  they 
are  able  to  connect  the  Jacobs  patents  with 
tbe  Blchardson  claim  to  tbe  land. 

As  seen,  there  is  notbing  In  the  record 
showing  that  Blchardson  acquired  the  Ja- 
cobs* titie,  which  OTlginated  in  tbe  patento 
referred  to. 

Unless  he  did,  and  the  land  was  assessed 
to  blm  In  1880  and  1881  as  the  result  of  sucb 
acquisition,  tbe  outetanding  title,  other  than 
that  asserted  by  defendants.  If  there  be  one, 
would  appear  to  be  to  the  Jacobs,  or  their 
heirs,  and  tbls  b^g  so,  platoUffs,  unable  to 
show  a  titie  good  against  the  world,  must  Call 
to  this  petitory  action. 

If  the  titie  to  tbe  land  w«a  to  B.  ft  B.  Ja- 
cobs in  1880  and  1881,  no  legal  assessment  of 
it  could  be  made  to  the  nam'e  of  J.  O.  Blch- 
ardson, and  no  tox  sale  predicated  on  sucb  an 
assessment  could  carry  titie  to  tiie  plaintiffs. 
At  least,  such  a  sale  and  purchase  cannot, 
to  tbls  proceeding,  be  adjudged  as  divesting 
the  Jacobs  of  titie,  assuming  they  acquired 
title  by  tbe  patents  aforesaid,  wblcb  Is  tbe 
contention  of  platotlffs.  And  of  this  defend- 
anto  may  avail  themselves  as  a  defense 
against  the  platotifb'  demand.  Surgl  v.  Col- 
mer,  22  La.  Ann.  20. 

Tbe  1^1  situation  then  Is,  tiiat  If  titie  was 
out  of  tbe  Stote,  third  persons  are  shown  to 
have  a  better  titie  tban  that  dalmed  by 
plaintiffs  and  this  better  title  to  others  not 
parties  to  the  salt  d^endante  may  tovoke  to 
repel  plaintiffs*  asssult  Bowson  v.  Barbe, 
ni  I^.  Ann.  851,  2S  South.  188. 

The  case,  then,  having  failed  because  of  the 
insuffidency  of  platotiffsVdiowing  of  titie,  it 
should  bsve  ended  tiiere  snd  then  to  a  Judg- 
ment of  non-suit  Instead  of  one  of  outright 
rejection  of  platotiffs'  demand.  WUlett  T. 
Andrews,  51  La.  Ann.  494^  25  South.  391. 

For  the  reasons  assigned  it  is  ordered,  ad- 
judged and  decreed  that  the  Judgment  ap- 
pealed from  be  amended  so  as  to  reject  plain- 
tiffs' demand  as  In  case  of  non-suit,  and  as 
tboB  amended  the  Judgment  Is  affirmed,  costo 
of  the  lower  court  to  be  borne  by  platotUb, 
those  of  the  appeal  by  defendanto  and  ap- 
pellees. 
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OATCHOT  «t  iL  T.  TOWN  OF  OCDAK 
SPRINGS. 

(Supreme  Court  of  MisrisaippL    April  20^ 
1803.) 

QUIETING  TTTLBl— DBMTJRRKR  TO  BILL. 
1.  It  is  Improper  practice,  where  a  bill  to 
remove  dood  from  title  girea  a  bistorr  of  com- 
plainant's claim,  to  demur  to  a  part  and  an- 
swer a  part  thereof;  but,  as  a  whole,  it  either 
does  or  does  not  show  title,  and,  as  a  whole, 
should  be  demorred  to  or  answered. 

Appeal  from  Chancery  Court,  Jackson 
Comity  ;  Stone  Bearors,  Cliancellor. 

Suit  by  the  town  of  Ocean  Springs  against 
Joaepb  Catcbot  and  others  to  cancel  tbeir 
claim  to  certain  wharves,  as  a  cloud  on  Its 
title.  Defendants  demurred  to  the  greater 
part  of  the  bill,  but  answered  a  part  of  the 
bill  setting  op  that  the  ancestor  of  defend- 
ants held  possession  of  the  property  In  ques- 
tion as  tenant  for  tbe  Ufe  of  the  complain- 
ant The  demurrer  was  OTexmled,  and  Arom 
tliat  decree  defendants  appeaL  Afllrmed. 

Harptt  ft  Harper  and  Harper  &  Potter, 
for  appellants.  Ford  ft  White,  for  appellee. 

GALHOON,  J.  The  Ull  to  remove  dond 
from  title  gmre  a  hlstary  of  eomplainant^s 
claim.  Defendants  demurred  to  part  of  this 
Ustorj,  and  answered  a  part.  We  do  not 
ap^ve  this  practice.  The  hlstwy,  as  a 
whole,  either  showed  a  title,  ax  It  did  not 
and  should  have  been  demorred  to  as  a 
vbole^  or  answered,  or  the  parts  thought  Im- 
material Ignored.  We  decide  nothing  except 
Qie  pdnt  of  practtee. 

Affirmed. 


(82  Wn.  S22) 

HOBBISON  T.  OASBT. 
CSnpreme  Coart  of  Mississippi.   Kareh  Si, 

190B.) 

DBBD-UISDBSCRIPTION  —  ETFBCT  —  TAX  COL- 
XiBCTOR— POWER  TO  SELL  LAND. 

1.  A  deed  by  levee  comoiissioQers  to  the  west 
half  of  the  southeast  qnarter  of  a  certain  sec- 
tion ot  land,  describing  it  as  lying  in  I.  coau- 
ty.  conveyed  title  to  the  entire  land,  though 
seven  acres  thereof  was  situated  in  S.  coun^. 

2.  A  tax  collector  has  no  power  to  sell  land 
beyond  tbe  limits  of  bis  own  conuty. 

Appeal  ftrom  Chancery  Court,  Sharkey 
County;  W.  P.  S.  VentresB,  Chancellor. 

Bill  by  D.  C.  Casey  against  J.  W.  Morri- 
son. Demnrrer  oTermled,  and  defendant  ap- 
peals. Affirmed. 

This  Is  a  bill  filed  In  tbe  chancery  court 
of  ffiiarkey  cocmty  to  cancel  certain  deeds  as 
eionds  on  complainant's  tittle  to 'seven  acres 
of  land  on  the  east  aide  of  Indian  Bayon  in 
tbe  southwest  qnarter  of  the  sontbeast  qnar- 
ter of  section  8,  township  12,  range  7  west, 
In  said  connty.  Indian  Bayou  Is  the  bonndr 
ary  Bne  between  Issaqneena  county  and 
Sharkey  connty,  Sharkey  county  lying  on  the 
east  and  Issaqneena  connty  on  tbe  west  side 
jof  It.  All  of  southwest  quarter  of  southeast 
»4Ra—10 


qnarter  section  %  township  12,  range  T  west, 
lies  In  Issaqneena  comity,  except  tbe  Mven 
acres  of  land  in  controversy,  which  Is  cut  off 
by  the  bayon,  and  is  In  Sbai^y  county.  The 
bill  alleges  that  complainant  is  the  legal  own- 
er of  tbe  aaMt  landa,  and  that  be  is  now,  and 
has  been  for  more  than  ten  years  past,  in 
possession  of  said  land,  and  that  the  defend* 
ant.  Morrison,  has  been  for  the  last  three 
years  asserting  tide  to  It,  and  attempting  to 
harass  dbmplalnant  in  the  ocerelse  of  his 
rlgfate  as  owner.  Complainant  deralgns  his 
title  to  tbe  said  land  as  follows:  In  October. 
1896,  the  Delta  Tnat  ft  Banking  Company 
conveyed  to  complainant  the  southeast  quar- 
ter east  of  Indian  Bayou,  section  8;  townsbip 
12,  range  7  west  Said  Delte  Trust  ft  Bank- 
ing Company  purchased  said  land  In  1893  at 
a  sale  by  the  sheriff  in  Sharkey  connty  under 
ezectrtlon  on  a  Judgment  against  Alberta  G. 
WaddiU.  Alberta  G.  Waddlll  purchased  the 
southeast  quarter  of  said  section  east  of  In- 
dian Bayon  under  a  deed  from  O.  0.  Waddlll 
dated  March.  1891.  O.  a  Waddlll  purchased 
all  of  southeast  quarter  of  said  section  east 
of  Indian  Bayou  from  W.  H.  Brosw  Febru- 
ary 8,  1890.  Bnuer  purchased  said  lend  at 
execution  sale  under  a  Judgment  against  Al- 
berta G.  Waddlll  In  December,  1889,  and 
deed  dated  July  26,  1881,  Owin  and  Hem- 
mingway,  ez  officio  Uqnldatlng  levee  com- 
missioners, conveyed  to  Alberta  O.  WaddUl 
the  east  half  of  the  southeast  quarter  of  said 
section  lying  in  Issaqueena  and  Sbai^ey 
cotmtles.  The  bill  avers  that  the  purchase 
by  Alberta  0.  Waddlll  from  Gwin  and  Hem- 
mlngway  In  July,  1881,  was  at  fbe  time  be- 
lieved to  Indnde  all  of  tbe  sontbeast  quarter 
of  aectlon  8  wbldi  lies  In  Sharkey  county 
as  wdl  as  that  part  that  lies  in  Issaqueena 
conn^,  and  that  those  to  whom  h»  title  sub* 
sequently  belonged  so  believed  and  under- 
stood. Abont  the  year  1898  a  survey  was 
made,  and  It  was  discovered  that  this  small 
trtict  of  about  seren  acres  was  east  of  the 
Indian  Bayon  and  in  Sharks  connty;  that 
no  part  of  tbe  southeast  qnarter  of  s^  sec- 
tion 8  was  ever  sold  for  taxes  In  Sharkey 
county,  except  that  Included,  or  supposed  to 
be  Included,  In  the  WaddUl  purchase  of  July, 
1881;  that  the  former  owners  of  said  land, 
whose  title  complainant  acquired,  were  In 
possession  thereof  claiming  title  to  all  of 
said  section  8  east  of  Indian  Bayou,  and  pay- 
ing taxes  thereon,  for  more  than  10  years 
inrlor  to  his  purchase  in  1896;  that  complain- 
ant purchased  all  of  said  sectkm  8  east  of 
Indian  Bayou  In  good  faith,  and  has  been  in 
oontlnuons,  open,  notorious,  and  adverse  pos- 
session for  more  than  10  years.  As  a  fnr^ 
ther  proof  of  bis  claim  and  tltte  complainant 
avers  that  said  liquidating  levee  commission- 
ers  in  October,  1881.  cfmveyed  to  the  M.  ft 
V.  R.  E.  Co.  the  west  half  of  the  southeast 
qnarter  of  said  section  8.  describing  said 
lands  as  lying  in  Issaqneena  county;  that 
snbseqnenQy  tbe  U,  K.  O.  ft  T.  B.  B.  Go. 
acquired  all  the  rli^its,  frmchlses^g^  ^l^^lc 
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erty  of  tli6  M.  ft  T.  B.  B.  Oo..  Including  tlie  i 
lands  befon  desdlbed,  and  latN  on  the  T. 
ft  H.  T.  B.  B.  Go.  aucceeded  tbe  L.,  N.  a  ft 
T.  B.  B.  Oa,  and  acquired  all  Ite  property, 
indodlng  flnld  lands;  tliat  In  January,  JSOm, 
the  Y.  ft  H.  v.  B.  B.  Oa  coDTeyed  the  sohtb' 
west  qnarter  and  the  west  half  of  the  sontti- 
east  qaarter  of  said  sectkm  8  and  other  lands 
In  Issaqneena  county  to  the  Boathera  Land 
ft  Inveatinait  Company;  that  said  Southern 
Land  ft  Investment  Company  did  not  iny 
the  taxes  on  the  lands  in  1886,  and  the  sh^ 
UT  of  Issaqneena  county  scdd  said  land  for 
taxes;  at  the  default  of  bidders  said  lands, 
Including  the  southwest  quarter  of  southeast 
quarter  of  section  8,  was  struck  off  to  the 
state  of  Mlsslaslppl  by  the  sheriff;  that  said 
sale  was  wholly  Told  as  to  Qiat  part  of  the 
land  lyliv  1b  Shariray  county,  whidi  Is  the 
seven  acres  In  ccmtrorersy,  and  that  the  le- 
gal tifle  thraeto  remained  In  said  Southern 
Land  ft  Investment  Oompany;  that  subse- 
quently the  defendant,  Uorrlson,  appHed  to 
the  land  commissioner  of  the  state  to  pur- 
chase the  southwest  quarter  of  the  southeast 
quarter  of  said  section  8,  and  the  deed  was 
made  to  lilm  by  the  said  commissioner,  de- 
scribing It  as  lying  ta  bsaqueena  county; 
that  later  oi^  after  discovering  that  part  of 
said  tract  lay  in  SOiark^  county,  defendant 
procured  from  the  land  commissioner  another 
deed  conveying  the  same  land,  and  describ* 
Ing  it  as  lying'  In  Issaqueoia  and  Sharkey 
counties.  The  bill  charges  that  botii  these 
deeds  from  the  state  are  utterly  void  as  to 
tlw  tract  of  land  In  controvert,  whldk  lies 
east  of  Indian  Bayou,  and  in  Sharkey  coun- 
ty. The  bill  further  avers  that  comidainant 
In  m<ka  to  protect  and  forti^  his  title  to  the 
land  in  oontroverey,  procured  from  the  South- 
ern Land  ft  Investment  Company  a  convey- 
ance of  all  Its  interest  In  the  said  serai 
acres  of  land.  The  bill  ivays  for  cancella- 
tion of  the  sale  by  ttie  sheriff  of  Issaqneena 
county  to  the  state  and  the  two  deeds  teom 
the  state  4o  defoidant,  Morrison.  The  de- 
fcsidant'  Morrison,  filed  a  demurrer  to  tills 
bin,  assigning  ttie  f<dlowing  grounds  of  de- 
murzw:  No  equity  on  the  face  of  the  bill; 
the  bin 'Shows  on  its  tece  that  (smplalnant 
has  no  title  to  the  land.  This  demurrer  was 
overmled. 

McLaurin    ft    Olementa,    for  appellant. 
Brown  ft  Brown,  for  appellee. 

OALHOON,  J.  If  complainant  below  had 
any  title.  It  came  through  the  Southern  Land 
ft  Investment  Company,  from  which  he  pnr- 
chased  "to  fortify,"  as  he  says  in  his  bni. 
He  falls  in  his  effort  to  show  title  by  ad- 
verse possession  or  from  the  Delta  Tmst 
Company,  for  it  had  none.  The  seven  acres 
are  In  the  west  one-half  of  the  southeast 
quarter,  which  did  not  belong  to  that  compa- 
ny. The  questloD  is  whether  the  deed  of  tiie 
levee  commisskmerB  conveyed  the  small  ftae* 
tkm  ot  sevm  acres,  whldi  was  and  la  In 


Sharkey  county,  redted  as  In  Issaquema 
county.  If  it  aSA,  it  wsa  ^  fwee  of  the 
maxim  "Falsa  demonsttatlo  ncm  nocet,"  but, 
If  that  is  applied  to  their  deed,  does  it  also 
apply  to  that  of  the  tax  collector,  under  which 
Morrison  claims?  WhUe  the  maxim  Is  ap- 
plicable to  official  ooDv^anraB  to  a  certain 
extent,  there  is  here  a  quesdon  of  flie  power 
of  the  officer  to  selL  The  tax  coUector  was 
wltiiout  power  to  sdl  land  beyond  the  limits 
of  his  county.  In  the  othw  case  there  was 
poww  to  sell,  and  the  mention  of  Issaqneena 
county  did  not  limit  the  operation  of  the 
deeds  to  land  In  that  county,  as  would  have 
been  true  had  the  description  been  '.^o  mnch, 
or  Bu6h  part,  etc.,  as  is  In  Issaqneena  coun- 
ty." wm  V.  Cutler,  88  Mich.  189;  Beal  v. 
Blalr,  88  Iowa.  818;  Leduler  v.  Ladnier,  75 
Miss.  781,  28  South.  4S0. 

Affirmed,  and  remanded,  with  OO  days  to 
answer  turn  dato  of  ffilng  the  mandate  be- 
low. 


m  Mim.  410) 
BTONB  V.  HBOQIBL 
(Supreme  Conrt  of  MintedppL   April  1& 
1908.) 

ASSAULT  AND  BATTBRT-INSTaVOTIONB. 

1.  In  an  action  for  essaolt  and  battery  the 
court  charged  that,  if  plaintiff  waa  assaulted 
by  defendant,  end  alw  D7  S.,  they  should  find 
for  plaintiff.  It  further  charged  that  defend- 
aut  could  not  be  held  respoDBihle  In  damages 
tor  the  acts  and  conduct  of  8.  Beld,  that  each 
InBtmctio&s  were  in  conflict,  and  misleading. 

2.  In  an  action  for  aasatut  and  battery.  In- 
structions that  It  was  the  province  of  the  Jntr 
to  determine  whether  the  stick  nsed  by  defend- 
ant was  a  deadly  weapon,  or  one  capable  of 
prodndog  great  bodily  narm,  and  that  insnlt- 
mg  words  will  not  excnse  or  justify  an  assaolt 
wnh  a  deadly  weapon,  one  capable  at  prodn* 
dug  great  bodily  harm,  woe  wroneona  m  ^m- 
regarding  the  manner  fat  which  the  stick  was 
used. 

Appeal  from  Circuit  Court  Carron  Oonnty: 
W.  F.  Stevens,  Jndge. 

Action  by  I.  R.  Haggle  against  I.  B.  Stone. 
Judgment  for  plaintiff,  and  defendant  ap- 
peala.  BeveiBed. 

Frank  Johnston,  J.  N.  Flowers,  B.  D. 
Stone,  and  A.  A  Armlstead,  tor  appeHant 
Hill  ft  Slsson,  for  appeUesL 

PBICB,  J.  ThtB  was  a  suit  tvt  dami^s 
to  the  circuit  court  of  CarroU  coun^  by  L 
B.  Heggle  against  I.  B.  and  Dan  Stone  Joliit- 
ly.  and  grew  out  of  assault  and  battery.  In 
the  fight  I.  B.  Stone  used  a  walking  stick 
and  Dan  Stone  used  his  fiat.  Thexe  were 
two  separate  assaulto  wlthto  an  hour  of 
each  other,  and  two  coante  In  the  declara- 
tion; one  upon  eadi  assault  Before  the 
trial  of  the  case  to  the  court  below,  platotlff 
dismissed  his  suit  against  Dan  Stone,  and 
elected  to  proceed  against  I.  B.  Stone  alone. 
There  Is  no  pretense  of  any  conqilnu^  on 
the  part  of  the  Stones  to  attack  Heggle. 
There  were  others  engaged  to  Ae  fl^t 

The  court  gave  tor  plalatlff  bflon  the 
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loUowlns  iiiBtrnctloii:  **No.  8.  Ibe  oourt  In- 
structs tlie  Jury*  ft»  the  plaintlfl,  tbat  it 
Oiey  bellere  lliat  after  the  difficulty  In  the 
coorthoase  tbat  Dan  Stone  and  I.  B.  Stone 
RBd  John  Hegg^  and  A.  L.  Heggle  had  an- 
other  difficulty  In  front  ot  Hawkins  ft  Me- 
Gonnlce's  store,  and  just  as  this  difficulty 
was  oTer  plaintiff,  I.  B.  Heggle,  as  he  walk- 
ed out  o£  Henry  Nelson's  storey  asked. 
'What  Is  the  matter  out  here?*  and  tiiat  he 
walked  south  towards  Hawkins  &  McCon- 
Dice's  stores  and  tiiat  there  be  was  sssaulted 
1^  L  B.  Stone  with  a  stick,  and  struck  over 
ttie  bead  with  it;  and  was  also  auanlted  by 
Dan  8ton%  and  knocked  Into  the  alley  be- 
tween Hawkins  ft  HcConnlce's  and  Nelson's, 
tbea  fbsj  should  find  for  the  xdaintlff  on  the 
second  count  In  the  declaration,  and  assess 
his  damage  at  such  an  amount  as  th^  see 
proper,  not  to  ^»ed  In  amount  98,000." 
This  instrucfion  saddled  upon  L  B.  Stone 
liability  Ua  the  assault  of  Dan  Stone  upon 
the  appdiee.  To  reltere  defendant  Stone 
from  this  burden,  the  court  gare  defendant 
aia  following  instruction:  "No.  T.  The  court 
Instmcts  the  Jury  tbat  in  this  case  L  B. 
Stone  cannot  be  heU  responsible  In  dsmsgwi 
for  the  acts  and  conduct  of  Dan  Stone  In 
erid^ice.''  These  InstmctUms  are  In  open 
conflict,  and  mla leading.  The  court  also  gave 
for  plAhitlfl  the  ftfllowlng  Instructions:  **No. 
6.  The  court  instructs  the  Jury  that  it  Is 
their  province  to  determine  whether  the  stick 
taitroduced  in  evidence  as  the  one  used  by 
L  B.  Stone  In  assaulting  L  B.  Heggle  is  a 
deadly  weapon,  or  one  capable  of  prodndng 
great  bodily  harm.  No.  7.  Thd  court  In- 
stmcts tlie  Jury  that  Insulting  words  will  not 
excuse  or  Justly  an  assault  with  a  deadly 
weaptui,  one  capable  of  producing  great  bod- 
ily barm.*' 

The  defense  relied  upon  to  Justify  the  b«- 
sanlt  was  insnttlng  words.  Where  a  party 
reUes  upon  insulting  words  to  Justly  an  as- 
sault with  a  weapon  not  a  deadly  weapon 
per  the  qnestton  as  to  whether  the 
weqwn  used  was  a  deadly  wei^on  m  not 
depends  upon  the  character  of  fba  weapon 
and  the  manner  in  which  sodi  weapon  was 
used.  The  tixth  Instruction  Is  erroneous  (n 
disregarding  the  manner  in  whl<ai  the  stick 
was  nsed.  It  Is  not  the  law  that  a  party 
insulted  may  not  use  a  sUck.  wben  It  is  not 
used  in  tlie  mannn  of  a  dea^  weapon.  The 
smnfli  and  eighth  Instmctlcms  given  the 
plaintiff  below  are  subject  to  the  same  criti- 
cism, and  this  OTor  Is  not  cored  the  sbctb 
instmction  for  the  appellee,  which  Instmcts 
the  jnry  ttiat  It  is  their  province  to  detomlne 
wheOier  the  stick  Introduced  in  evidence  Is 
a  deaffiy  weapon,  capalde  of  produdng  great 
bodily  harm.  In  Plttman  t.  State,  26  Fhi. 
MS,  6  South.  48T,  dted  by  counsel  for  the 
appellant  Ite  <»nrt  said:  "That  any  weapon 
is  a  deadly  weapon,  whldi  Is  Ukely  to  pro- 
duce deaOi,  but  a  i|reapon  capable  ot  pro- 
ducing death  Is  not  necessarily  a  weapon  Uke- 
ly to  prodnoe  death."  In  Bkldmore  r.  Stata» 


48  Tex.  96,  that  court  held  that,  wu^  a 
weapon  was  not  per  ee  a  deadly  weapon,  the 
mode  and  mannw  in  which  It  was  aaed  win 
determine  Its  character  as  such.  We  approve 
this  doctrine.  People  v,  Bodrego,  60  CaL 
WU  U  Pac.  481. 
Beversed  and  remanded. 


GRBEN  V.  BROWN  et  aL 

(Supreme  Court  of  Mi&BisBippi.    April  18, 
1903.) 

GANGBLXATION  07  PBBD—RIOHT  TO  RBLIBP. 

1.  CSomplainant  was  uot  entitled  to  haTO  a 
deed  executed  by  her  deceased  hUBbaud  can- 
celed on  the  ground  that  when  he  executed  It 
he  was  a  minor,  where  the  deed  which  con- 
veyed the  land  to  him  was  a  manifest  forgery, 
and,  even  it  It  were  not  a  forgery,  had  never 
been  delivered  to  him. 

Appeal  from  Chancery  Court,  Noxubee 
Ooonty;  A.  M.  Byrd.  Chancellor. 

Bill  by  lire.  Mamie  Brown  and  another 
against  E.  Green.  Decree  for  oomplalnanti, 
and  defendant  appeals.  Beversed. 

In  1S92  &  D,  Cbambwlaln  mM  a  lot  In 
Snquala^  libs.,  to  Mrs.  Nannie  Brown,  whldi 
deed  was  recorded.  In  Novembw,  1884,  Mrs. 
Nannie  Brown  made  a  deed  to  said  lot  to 
her  danghtw  Mrs.  Tbiy  HllL  This  deed  was 
also  recorded.  In  March,  1887.  there  was  a 
deed  made  to  this  lot,  with  Mrs.  Tiny  HlU's 
name  signed  to  it,  eoavoying  it  to  AlHe 
KKVwn,  a  minor  son  of  Mrs.  Nannie  Btown 
and  J.  T.  Bcown,  h«r  husband.  The  omitfd- 
eration  set  iv  In  said  deed  was  a  note  ot 
the  said  AlUe  Brown,  payable  to  Mia.  Ttaiy 
mil.  in  the  sum  of  91D0;  and  Allle  Brown's 
name  was  s^ned  to  the  note.  In  January, 
1898,  Mrs.  Nannie  Brown  sold  tbe  said  lot  to 
K.  Green.  Allie  Brown's  name  was  also 
signed  *to  tlie  deed  to  Green.  He  afterwards 
manled  Mrs.  Mamie  Brown,  one  of  the  ap- 
pcOlants  In  this  case.  He  died,  leaving  his 
wife,  Mrs.  Mamie  Brown,  and  a  daughter, 
hia  only  heirs.  Mrs.  Msnde  Brown  and  her 
bifant  daughter,  by  her  mother,  as  next 
friend,  filed  the  bin  in  tiiis  esse  in  the 
chancoy  court  of  Noxubee  coun^,  against 
K.  Green,  to  cancel  the  deed  made  to  him,  as 
a  dond  <m  her  title;  alleging  that  AlUe 
Brown  was  a  minor  when  he  made  the  deed 
to  Green.  Green  answered  this  bin.  admit- 
ting that  Allie  Brown  Joined  Mrs.  Nannie 
Brown  in  tbe  deed  conveying  the  land  to 
him,  but  be  denies  that  Allie  Brown  was  the 
real  owner  of  the  land.  The  lavof  shows 
tiiat  at  the  time  Mrs.  Nannie  Brown  made 
the  deed  to  Mrs.  Tiny  HUl,  Mrs.  Tiny  Hill 
was  not  present,  but  was  at  her  b<mie,  some 
10  12  tniles  distant,  and  did  not  acknowl- 
edge the  deed  (that  bdng  done  hy  her  hiia- 
Iwnd),  and  did  not  pay  anyttiing  for  It,  and 
did  not  oven  know  that  the  land  had  been 
conveyed  to  her;  that  the  purpose  on  the 
part  of  Mrs.  Nannie  Brown  In  making  the 
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uient  against  herself  and  her  husband;  that 
£he  deed  was  retained  In  the  custody  of  Mrs. 
Brown,  and  was  never  delivered  to  Mrs.  Tiny 
Hill,  or  any  one  for  her;  that  she  never 
claimed  any  title  or  ownership  of  or  control 
of  property,  or  ever  received  any  rents  from 
it,  but  it  remained  in  the  hands  of  Mr&  Nan- 
nie Brown  and  her  husband.  The  facts  as 
to  the  conveyance  from  Mrs.  Tiny  Hill  to 
Allie  Brown,  as  shown  by  the  evidence,  are 
as  follows:  The  deed  was  prepared  by  J.  T. 
Brown,  the  husband  of  Mrs.  Nannie  Brown, 
and  father  of  Mrs.  Tiny  Hill  and  Allie 
Brown,  without  any  consultation  with  Mrs. 
Tiny  HSll,  and  without  any  knowledge  on 
her  part  of  the  conveyance;  and  the  deed 
was  signed  either  by  J.  T.  Brown,  her  father, 
or  her  sister.  The  deed  was  acknowledged 
before  the  husband  of  Mrs.  Tiny  £[111,  who 
was  a  justice  of  the  peace,  and  he  signed 
the  certificate  that  Mrs.  Tiny  Hill  acknowl- 
edged the  deed  In  due  form.  Allie  Brown 
was  not  present  at  the  time,  nor  did  he  have 
any  knowledge  of  the  execution  of  this  deed 
to  him  by  Mrs.  Tluy  Hill.  Both  of  these  two 
last-named  deeds  were  retained  In  the  con- 
tinued possession  of  Mrs.  Nannie  Brown  and 
her  husband,  J.  T.  Brown,  from  the  time 
they  were  executed  until  after  the  death  of 
Mrs.  Tluy  Hill.  Allie  Brown  paid  no  taxes 
on- the  property,  collected  do  rents  from  It, 
nor  exercised  any  acts  of  ownership  over  It 
Mrs.  Nannie  Brown  and  her  husband,  J.  T. 
Brown,  retained  possession  of  the  property, 
paying  taxes  and  collecting  rents,  and  exer- 
cising all  acts  of  ownership  over  the  prop- 
erty. 

Miller  ft  BaskJn  and  Jno.  A.  Tyson,  for 
appellant  W.  T.  Houston  and  T.  M.  Tonn, 
for  appdleea. 

WHITFIELD,  C.  J.  The  pretended  deed 
from  Mrs.  Tiny  Hill  to  Allie  Brown  was  a 
manifest  forgery,  and,  if  It  had  not  been,  it 
was  equally  plain  that  it  had  never  been 
delivered.  Hall  v.  WaddUl,  78  Mlu.  16,  27 
South.  936.  28  South.  831. 

Berersed  and  bill  dismissed. 


(82  Uln.  Nl) 

FOOSHBB  T.  STATE. 
(Snpreme  Oonrt  of  Mississippi,   April  20. 
1908.) 

CRIMINAL  LAW— COHrmUANCB-ABSBNT  WIT- 
NESS. 

1.  Defendant,  indicted  under  Code  1892,  § 
1298,  for  seduction,  where  previous  chastity  of 
prosecutrix  is  neceseary  for  convictioD,  should 
not  have  been  deaied  a  continuance  for  ab- 
seuce  of  a  witness  by  whom  he  expected  to 
prove  that  witness  had  had  previous  inter- 
course with  prosecutrix — be  having  shown  due 
diligence — merely  because  the  witness,  who  re- 
sided in  the  county,  was  served  with  process, 
and  an  attachment  was  issued  for  him,  which 
was  returned  "Not  found,"  especially  where 
the  trial  was  the  day  after  the  indictment  was 
found. 

Appeal  from  Circuit  Court  Pontotoc  Coun- 
ty; E.  O.  Sykes,  Judge. 


OhristophQT  Fooahee  was  convicted  of  ae> 
duction,  and  appeals.  Reversed. 

Mitchel  &  Mitcbel.  for  appeUant  J.  N. 
Flowers,  Asst  Atty.  Gen.,  for  tlw  States 

PRICE,  S.  On  December  11.  1902,  the 
grand  jury  of  Pontotoc  county  returned  an 
indictment  against  appellant  for  seduction. 
At  2  o'clock  on  the  same  day  the  defendant 
was  arraigned,  and  the  state  annoimced, 
"Ready  for  trlaL"  The  defendant  was  not 
ready  for  trial,  but  made  an  application  for 
a  continuance  on  account  cf  an  absent  wit- 
ness, Jim  Hitchcock. 

Defendant's  application  for  continuance: 

"State  of  Mississippi,  Pontotoc  County.  Cir- 
cuit Court,  Dec.  Term,  1902.  State  T.  Chris- 
topher Foosbee.  Personally  appeared  before 
me,  R.  B.  Patterson,  clerk  of  the  circuit 
court  of  said  county  and  state,  Christopher 
Fooshee,  the  defendant  In  the  above  cause, 
who,  being  first  by  me  duly  sworn,  on  oath 
says  that  he  cannot  safely  go  to  trial  at  this 
term  of  the  court  on  account  of  the  absence 
of  the  witness  Jim  Hitchcock,  who  was  duly 
subpoenaed  for  defendant  In  this  case.  De* 
fendant  expects  to  prove  by  said  witness  that 
the  woman,  Zora  McOreger,  whom  defend- 
ant Is  alleged  to  have  seduced,  told  said  wit- 
ness, after  the  alleged  seduction  happened, 
that  the  defendant  was  not  at  all  to  blame  in 
the  matter  with  which  he  is  charged  In  this 
case,  and  that  the  defendant  bad  not  done 
to  her  any  more  than  other  boys  had  done 
before.  Defendant  states  that  be  knows  of 
no  other  witness  by  which  these  facts  can 
be  proved;  that  said  matter  is  very  material 
and  important;  that  said  witness  is  within 
the  Jurisdiction  of  this  court,  and  has  been 
present  in  court  during  every  day  of  this 
term  until  the  present;  that  said  witness  Is 
not  absent  by  the  consent  or  procurement  of 
said  defendant;  that  this  is  not  made  for 
the  purpose  of  delay,  but  in  order  that  Jus- 
tice may  be  done.   Christopher  Fooahee. 

"Sworn  to  and  subscribed  before  me  tUs 
nth  day  of  Dec,  1902.  R.  B.  Patterson. 
Clerk." 

Indorsed:  "Filed  Dec.  11th,  1902.  R.  B. 
Patterson,  Clerk." 

The  application  was  overruled,  and  the 
case  set  for  trial  at  8:30  the  following  morn- 
ing. When  the  case  was  called  for  trial  De- 
cember 12^,  the  absent  witness,  Hitchcock, 
had  appeared;  but  the  defendant  made  the 
following  application  for  a  continuance,  by 
way  of  amending  his  original  application, 
and  on  account  of  flie  absence  of  Bennle 
Swain: 

"Case  called  Friday  morning,  December 
12,  1902,  at  8:30  o'clock.  The  witness  Jim 
Hitchcock  was  present  and  here  counsel  for 
the  defendant  asked  to  amend  their  motion 
for  a  continuance  on  account  of  a  witness 
(Bennle  Swain)  being  absent,  and  he  Is  a 
very  material  witness  for  the  defendant,  and 
the  defendant  wishes  to  prove  some'  impor- 
tant fiicts  by  the  witness,  ttae^said  Beonie 
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Svain;  and  counsd  for  defendant  beUeveB 
tbat  this  witness  can  be  had  at  tiie  next 
term  of  thle  court 

"Amendment  to  AffldBvlt  for  Continuance. 
Defendant  expects  to  prove  by  this  witness, 
Bennle  Swain,  tbat  said  witness  had  sexnal 
Intercourse  with  Zora  McGreger  prior  to  the 
time  that  she  alleges  that  the  defendant  se- 
duced her;  that  defendant  knows  of  no  other 
witness  by  whom  be  can  prove  the  above 
fact;  that  said  witness  resides  In  the  county, 
Is  a  householder  and  permanent  resident  of 
this  county;  that  he  has  been  In  this  county 
dming  the  term  of  court;  that  defendant  ex- 
pects and  confidently  believes  that  the  at- 
tendance of  this  witness  can  be  procured  by 
the  next  term  of  this  comrt  and  therefore 
mores  the  court  for  a  continuance.** 

The  application  for  continuance  was  over- 
ruled  In  the  following  language,  defendant 
excepting:  "And  It  appearing  to  the  satis- 
faction of  the  court  that  said  wltiiess  Bennle 
Swain  had  been  duly  served  with  process  of 
tbe  court,  and  attachment  having  been  Is- 
sned  and  returned  'Not  found,'  It  Is  there- 
fore considered  by  the  court  that,  having  ex- 
hausted the  process  of  this  court,  said  de- 
feDdant's  motion  for  continuance  be,  and  tbe 
same  Is  hereby  overruled."  To  which  action 
of  the  court  in  overruling  said  motion  the 
defendant  then  and  there  excepted  In  open 
court  Tbe  case  at  once  proceeded  to  trial, 
and  resulted  In  a  verdict  of  suUty,  and  the 
appeUant  was  sentenced  to  one  year  in  tbe 
State  Penitentiary. 

There  were  80  wltn^es  examined  in  this 
case,  most  of  whom  testified  that  either  the 
proaecutrti's  reputation  for  chastity  was 
good  at  and  prior  to  the  date  she  was  se- 
duced, or  that  her  reputation  for  chastity 
was  bad.  There  was  evidence  tending  to 
show  many  indiscretions,  boldness,  undue  fa- 
mlUarlty  with  men,  but  nothing  criminal. 

This  brings  us  to  a  consideration  of  the 
proposition,  was  it  error  to  overrule  this  ap- 
plication for  a  contiouance,  and  force  the 
defendant  to  trial  without  tbe  witness  Bennle 
Swain?  Code  1892,  i  1298,  1b  as  foUows: 
"If  any  person  shall  obtain  carnal  knowl- 
edge of  any  woman,  or  female  child,  over  the 
age  of  sixteen  years,  by  virtue  of  any  feigned 
or  pretended  marriage  or  any  false  or  feigned 
promise  of  marriage,  he  shall,  upon  convic- 
tion, be  Imprisoned  In  tbe  penitentiary  not 
more  than  five  years;  but  the  testimony  of 
the  female  seduced  alone,  shall  not  be  suf- 
ficient to  warrant  a  conviction."  The  prose- 
cutrix was  a  single  woman  over  the  age  of 
16,  and  nnder  the  statute  quoted,  as  con- 
strued in  Norton  v.  State,  72  Miss.  128,  16 
South.  264,  18  South.  916,  48  Am.  St.  Rep. 
538,  her  previous  chastity  was  essential  to 
conviction.  The  application,  as  amended,  in 
tbe  light  of  the  court's  reason  for  overruling 
it,  conformed  to  the  essential  requirement. 
The  court  gave  as  bis  reason  for  overruling 
tbe  motion  tbat  process  bad  been  duly  served 
Dpon  the  witness,  and  attachment  had  Issued 


and  was  returned  "Not  fonnd."  We  are  on- 
wllllng  to  subscribe  to  tbe  doctrine  that  when 
the  defendant  has  shown  due  diligence,  and 
where  application  Is  tlmdy  made,  where  tbe 
witness  resides  within  the  coun^,  and  has 
been  duly  served  wltb  lorocess,  and  an  at- 
tachment issued  tat  the  witness,  and  return- 
ed "Not  found,"  and  all  this  within  one  day, 
It  exhausts  tbe  power  and  process  of  the 
court  In  such  cases,  especially  In  view  of  tbe 
fact  that  the  defendant  was  Indicted  on  the 
11th,  and  tried  on  the  following  day.  As  the 
chastity  of  the  prosecutrix  was  material  and 
necessary  to  conviction,  evidence  of  former 
acts  of  unchastlty  was  very  material  evi- 
dence. The  absence  of  the  witness  from  his 
home  for  only  a  tew  hours  on  business  or 
otherwise  would  easily  account  for  his  not 
being  reached  by  compulsory  process;  but 
even  should  the  witness,  desiring  not  to  tes- 
tify against  bis  partner  in  crime,  have  fled, 
certainly  the  defendant  should  not  be  lureju- 
dlced  thereby.  The  case  could  have  been 
continued  without  hurt  to  the  state.  Scott 
V.  State,  SO  Miss.  197,  31  South.  710;  Solo- 
mon V.  State,  71  Miss.  671,  14  South.  461; 
Strauss  v.  State,  SS  Miss.  53;  Jones  v.  State, 
60  Miss.  117. 
Reversed  and  remanded. 


(32  Miss.  416) 

BOARD  OF  LEVEE  COM'BS  FOB  YAZOO 
AND  MISSISSIPPI  DELTA  v. 
NBLMS  et  al. 

(SoprsBM  Court  of  MlsalMjppL  April  20; 

BUINBMT  DOHAIN-COHPSN8ATION— TALUS 
ZiAND-EXPERT  WITNESSBS— DBDUCTION  FOR 
RENTAL  — OPINION  EVIDBNCB  —  STIDENCB- 
INSTRDCnONS— VBRDIOT. 

1.  In  condemnation  proceedings,  It  is  com- 
petent for  a  witness  familiar  wiui  the  particu- 
lar land  to  testify  as  to  what  crops  it  has  be«n 
producing,  its  location,  distance  from  trans- 
portation, the  character  of  its  soil,  and,  trom 
all  this  knowledge,  to  give  bis  opinion  of  Its 
value,  without  first  showing  that  he  has  had  ex- 
pert training. 

2.  The  introduction  of  deeds  to  show  value 
of  land  in  condemnation  proceedings,  by  their 
recitals  of  consideration  paid  for  neighborhood 
laud,  is  incompetent. 

3.  In  weakening  opinion  values  In  condemna- 
tion proceedings,  evidence  aa  to  sales  of  neigh- 
borhood land  of  like  quality,  and  the  actoa) 
price  paid,  is  competent 

4.  lu  condemnation  proceedines,  opinion  evi- 
dence as  to  tbe  value  of  the  land  is  admissible, 
although  no  sales  of  ndghborhood  land  of  like 
quality, have  been  made.  ' 

5.  In  condemnation  proceedings  nnder  Acts 
1897,  c  19,  p.  22  et  seoy  the  jury  had  neces- 
sarily to  find  for  plaintiQS  where  the  apprais- 
ers had  awarded  them  damages,  from  which 
they  bad  appealed  to  the  circuit  court. 

0.  lu  condemnation  proceedings  under  Acts 
1807,  c.  19,  p.  22  et  seq.,  a  verdict  for  the 
landowners,  who  appealed  to  the  circuit  court 
from  tbe  award  of  appraisers,  had  to  be  itemiz- 
ed, under  section  0,  as  the  statnte,  and  not  the 
jurj",  directs  the  fixing  of  costs. 

t.  In  condemnation  proceedings  under  Acts 
1897,  c.  19,  the  amount  awarded  a  tenant  for 
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Ub  leaaehold.  wu  properly  not  dedncted  trom 
the  value  ana  damagea  awardad  to  tlM  omara 
of  the  fee  In  remaindw. 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; P.  EL  Lowiey,  Judge. 

Proceedlsga  under  Acts  1887,  c.  19,  p.  28, 
by  the  boaid  of  leree  comnilBaloDm  tor  the 
Yazoo  and  MiBslaslppi  Delta  against  Presley 
Netms  and  others  to  subject  certain  land  to 
levee  pnrposea.  From  a  Terdict  and  Judg- 
ment of  tbe  drcnlt  court  on  appeal  by  the 
owners  of  tbe  land,  trom  an  award  made  by 
the  antralsera  appointed,  the  board  of  levee 
commissioners  appeals.  Affirmed. 

An  appraisement  was  made  of  tbe  land 
sought  to  be  condemned,  allowing  appellees 
♦5C.60  ptt  acre  for  part  of  the  land  that  was 
on  tbe  outside  of  the  levee,  and  (35.60  per 
acre  for  the  part  on  the  Inside  of  the  levee. 
The  appraisers  also  allowed  the  lessee  of  tbe 
land  |4.50  per  acre  on  both  sides  the  levee. 
From  this  award  the  owners  of  the  land  ap- 
pealed to  the  drcult  court,  bnt  the  lessee  did 
not  appeaL  On  the  trial  In  tbe  drcult  court, 
plaintiffs  were  permitted,  over  the  objection 
of  defendant,  to  prove  tbe  value  of  the  land 
by  testimony  showing  what  It  would  rent 
tor  annually  per  acre,  and  what  other  land 
of  like  character  In  the  same  neighborhood 
would  rent  for  per  acre,  and  what  said  land 
would  produce  per  acre  In  cotton,  com,  etc.* 
and,  on  that  basis,  whet  their  opinion  was  as 
to  tbe  value  of  tbe  land;  and  this  without 
first  showing  that  they  bad  any  expert  train- 
ing. Appellant  offered  to  Introduce  the  rec- 
ords of  deeds  showing  sales  ot  like  land  In 
the  same  community,  the  dates  of  the  soles, 
llie  parties  thereto,  and  the  prices  paid  for 
same.  PlalutUCs  objected  to  this,  snd  the 
objection  was  sustained.  The  court  instruct- 
ed the  Jury,  for  the  plaintiffs,  that  they  must 
find  a  verdict  for  plaintiffs  for  tbe  cash  val- 
ue of  their  Interest  In  the  land,  and  that  they 
must  itemize  their  verdict;  that  the  parties 
who  testified  as  witnesses  in  tbe  case,  but 
who  were  tbe  appraisers  in  the  case,  were 
not  entitled  to  any  greater  consideration,  or 
their  testimony  entitled  to  any  greater  weight, 
than  any  othw  equally  creditable  witness^; 
that  by  condemning  the  land  the  tevee  board 
acquired  an  absolute  title  to  the  land;  and 
that  plaintiffs  could  not  prevent  such  taking, 
and  can  only  Insist  upon  being  paid  the  full 
and  fair  value  tor  the  land,  and  damages 
consequent  upon  such  taking.  The  court  re- 
fused to  instruct  for  the  defendant  that  the 
value  of  cme  year's  lease  must  be  deducted 
from  the  value  of  tbe  land  as  shown  by  tbe 
evidence  In  the  case.  From  a  verdict  and 
Judgment  for  plaintltTs  for  $70  per  acre  tax 
land  outside  the  levee,  and  f60  per  acre  for 
that  inside  the  levee;  defendant  a^ealed. 

J.  1.  Lowe,  fur  appellant  8t  ioHax  Wad- 
dell,  for  appdlees. 

OALBOON,  J.  Tbe  cases  of  Board  t.  DU- 
lard,  76  Miss.  041.  26  South.  292.  and  Board 


V.  Hendricks,  7Z  Miss.  483,  27  South.  S26, 
do  not  conflict  They  are  easily  distinguish- 
able. The  former  supports  the  court  below 
in  Its  rulings  on  tbe  objections  to  testimony. 

It  is  competent  for  a  witness  familiar  with 
the  i>artlcular  land  to  say  what  crops  It  bss 
been  producing.  Its  location,  distance  from 
transpcurtatlon,  tbe  character  of  Its  soli,  and 
from  ail  this  knowledge  to  give  his  opinion 
of  Its  value.  No  showing  of  any  expert 
training  Is  required.  10  Am.  &  Eng.  Enc.  <tf 
Lsw,  1157;  2  Lewis,.  Em.  Dora.  U  4S7,  486, 
478,  443. 

Tbe  Introduction  of  deeds  to  show  value, 
by  their  recitals  of  consideration  paid  for 
nelghbwbood  land.  Is  obviously  Incompetoit 
2  Lewis,  Em.  Dom.  {  443. 

In  weakening  opinion  values,  It  Is  compe- 
tent to  show  by  witnesses  tbe  fact  of  sales 
of  neighborhood  land  of  like  quality,  and  tbe 
actual  purcliase  price.  If  no  sales  bad  been 
made,  opinion  of  real  value  Is  none  the  leas 
admissible.  It  would  be  curious  if  one's 
land  should  be  held  without  value  because 
there  had  been  no  sales  of  land  In  his  vicin- 
ity.  2  Lewis,  Em.  Dom.,  end  of  section  478. 

There  was  no  error  in  the  action  on  In- 
structions tmder  the  set  (Laws  1897,  c.  19. 
p.  22  et  seq.>.  The  Jury  necessarily  bad  to 
find  tor  plaintUfs,  because  the  appraisers  bad 
awarded  them  damages,  from  which  ttiey. 
and  not  tbe  board,  bad  appealed  to  the  cir- 
cuit court;  and  the  verdict  had  to  be  item- 
ized, mider  section  9  of  the  statute;  and 
the  statute,  not  the  Jury,  directs  the  fl:dng  of 
costs. 

The  clahn  for  deduction  of  (27.27  allowed 
for  the  <me  year's  lease  by  tbe  appraisws, 
and  not  ai^>ealed  from  by  either  side,  is  not 
sound.  In  the  record  this  allowance  of  ¥27.27 
to  the  tenant  for  the  year,  who  was  In  under 
a  tenant  for  life,  who  had  died,  appears  to 
be  "fw  the  value  of  his  leasehold"— the  one 
year,  then  half  gone— and  then  follows  tbe 
allowance  to  appellees  here  of  values  and 
damages  "as  owners  of  the  fee  In  r«naln- 
der,"  and  tiie  contest  was  over  th^t  In  the 
circuit  court. 

Affirmed. 


WATKINS  et  sL  V.  STATE. 

(Sapxeme  Goort  at  Wssfaslp^.'  April  20, 1908.) 

CRIMINAL  LAW— APPBAL— VBmDICT— RBTVIEW. 

1.  Where,  on  a  criminal  pmsecatlon,  the  te»- 
Umony  Ib  coufllcting,  and  Qie  verdict  not  man- 
ifestly wrong.  It  wiU  not  be  disturbed  on  ap- 
peal. 

AK>eal  fnnn  Circuit  Court,  Marlm  County; 
J.  H.  Neville,  Judge. 

Luther  Watkins  and  another  were  con- 
victed. <a  gaming,  and  they  appeaL  Af- 
firmed. 

W.  H.  Maybln  and  O.  R.  Singleton,  fiir  ap- 
pellants. J.  N.  Ftowen,  Aait  Atty.  Gen.* 
for  Qie  State. 
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PBIOB»  J.  This  can  It  ben  od  ai^nl 
from  a  -eouTteUoa  and  fine  of  900  against  tbe 
defendanti  for  gaming.  Goonsd  tor  awel> 
lants  admits  tlxat  then  is  no  legal  propositloB 
InTolTfld  In  tbla  appeal,  bnt  si^gesta  tiiat  It 
preaeata  simply  a  question  of  fact  The.  tea- 
tlmonj  vaa  conflicting.  Tbe  Jury  heard  tbe 
-witnesses,  and  are  tbe  triers  of  tbe  facta, 
and  their  flndlnga  on  the  facts  will  not  be 
disturbed  unless  manifestly  wrong. 

Afflmwwl. 


Bx  parte  MAJOBS. 

<Snpxeme  Court  of  MbsisalppL  Apifl  20, 1908;) 

BAIL— BXQHT    TO    PBNDINO  TRIAL— INDICT- 
HBNT  FOR  HOMIOIDB. 

1.  Deceased,  who  had  beoi  drlDUng,  polled  up 
a  water-soaked  cypresa  board,  ana,  tuiug  a 
vile  epithet,  started  for  his  aon,  at  whom  he 
was  airaged  for  haTinr  let  his  horse  run  away. 
Relator,  who  was  standing  near  by,  adrlsed 
him  not  to  beat  the  boy,  and  deceaaed  said, 
"What  in  hell  hare  you  to  do  with  it?"  and 
began  advancitif;  oii  relator  with  the  board. 
When  within  five  or  six  feet  relator,  who  was 
a  much  smaller  and  weaker  man,  shot  deceased 
with  a  nin,  he  having  been  out  banting  at  the 
time  he  beard  the  distarbance.  Beld.  that  under 
Const.  S  29,  which  provides  that  all  persons 
shall,  before  conviction,  be  bailable  by  snffl- 
cient  soreties.  except  for  capital  offenses  when 
the  proof  is  evident  or  presomptlon  great,"  de- 
fendant should  have  been  admitted  to  bul  be- 
fore trial. 

Appeal  from  Circuit  Court,  Leake  County; 
Jno.  B.  Enochs,  Judge. 

Habeas  corpus  by  Will  Majors.  From  a 
judgment  denying  the  wrl^  relator  appeala. 
Beversed. 

O.  A.  Lntikett,  for  ai^dlant  J.  N.  FUnr- 
ars,  Aaat  Atty.  Gen.,  for  the  State. 

PBIOB,  X  In  Febroaxy,  1901^  tbe  grand 
Jnry  of  Leake  county  Indicted  Will  Majors 
for  the  murder  of  his  brother-in-law,  J.  D. 
McDuft.  He  was  arrested  and  placed  In 
Jail  Blarcb  26,  1M2.  On  the  first  day  oC 
tbe  August  term  of  1902  the  district  attorney 
entered  a  ntdle  proseaol,  and  on  tbe  19th 
at  August,  1902,  Majors  was  again  indicted 
for  the  murder  of  McDufl^  arraigned,  and 
pleaded  not  guilty,  announced  ready  for  trial, 
and  demanded  a  cpedal  venire  to  try  the 
cause.  But  relator  baa  for  some  cause,  not 
made  known  In  tiie  record,  not  been  tried, 
and  la  stiU  confined  in  jail.  He  sued  out  a 
wilt  of  habeas  corpus,  and  the  same  was 
lieard  I>ecember  9,  190%  and  tbe  relator  re- 
manded  to  jail  without  the  benefit  of  balL 
HGl>ufr  died  December  17,  1900,  from  a  gun- 
shot wound  at  tbe  bands  of  Will  Majora. 
Hie  deceased  and  his  mm,  Walter  McDuff, 
liad  retomeS  from  Canton  tbB  day  of  the 
UUlng,  where  deceased  bad  boui^t  a  new 
bn^y.  Beftnre  reaching  home,  tbe  deceased 
,  got  out  of  bis  buggy,  and  obtained  a  seat  in 
Dan  McDhITb  buggy,  and  his  son,  Walter, 
drore  on  liome  al<me.  Father  and  son  were 
both  drinking,  and  Just  before  reacbli^  de- 


ceased's home  Welter's  liorse  ran  away  and 
broke  tbe  buggy,  and  the  horse,  with  the  har- 
ness and  shaft  attached,  ran  up  to  the  resi- 
dence of  deceased,  creating  great  excitanent 
among  the  manbers  of  deceased's  family. 
The  deceased,  when  be  orertook  Walter  with 
tb»  broken  buggy,  Ttolently  ttiraw  tbe  boy 
upon  tbe  ground,  and  beat  him,  when  Dan 
Majors '  pulled  him  oft,  and  advised  Walter, 
to  ran.  0^  r^tor,  WIU  Majora,  heard  the 
sereams  of  Mrs.  McDuff  and  daughters,  and 
ran  oret  to  Investi^te,  and  aid  them  In 
tikelr  trouble.  Tlie  deceased  and  Dan  Ma- 
Jen  aoaa  came  up,  wtam  the  deceased,  with 
an  oath,  announced  to  his  wife  and  children 
that  be  bad  klUed  bis  son,  Walter.  He  soon 
found  It  necessary  to  onrect  this  stray,  and 
explained  to  bis  wife  that  tbe  borse  bad  ran 
away,  and  thrown  Walter  out,  but  that  be 
was  not  killed.  The  deceased,  bis  wife,  Mr. 
Anderson,  Dan  Majors,  relatiHr,  and  others 
started  out  to  look  for  Waiter,  and  found  blm 
In  the  woods,  about  200  yards  from  the 
broken  buggy.  Mrs.  McDuff  called  Walter. 
He  answered,  and  she  and  Mr.  Anderson 
went  to  blm,  and  advised  blm  to  oune  bac^ 
to  the  road,  and  the  deceased  would  not 
whip  bbn.  Belator  and  others  In  tbe  mean- 
time were  standing  In  the  road  and  about 
tbe  broken  buggy.  When  Walter  reached 
the  road,  bis  father  pulled  up  a  watoreoaked 
cypress  board  1)&  to  2  Inches  wide,  20  to  30 
Inches  long,  and,  nslng  some  vile  epltbe^ 
started  onto  bia  son.  Mr.  Anderson  said  to 
deceased,  "Ton  are  In  no  condltltm  to  whip 
tbe  boy,  and  the  boy  Is  In  no  condition  to  be 
whipped."  Dan  Majors  said  to  the  deceased, 
"Come  now,  Jesse,  listen  to  reason.**  One  of 
the  witnesses  says  that  Will  BCaJors  at  this 
time  said,  "Ton  bad  better  not  put  your 
bands  on  him."  The  deceased  answered, 
"It  is  none  of  your  damn  business.*'  Otbtt 
witnesses  say  that  tbe  deceased  and  Will 
Majors  were  from  12  to  IS  feet  apart,  when 
deceased  picked  up  a  board,  and  Will  BCajcna 
said  to  blm,  "Dont  do  that.  Davis,"  and  Mc- 
Duff said,  *'Wbat  In  tbe  hell  have  you  to  do 
with  it?"  and  began  advandug  on  Will  Ma- 
jors with  the  board,  and,  when  within  S  or 
6  feet  of  relator,  relator  fired  tiie  fatal  shot, 
and  deceased  fell  on  his  face  toward  relator. 
Several  witnesses  testify  tiiat  the  cypress 
board  was  very  heavy,  and  was  a  deadly 
weapon.  As  the  gun  fired,  the  relator  said, 
*^  told  yon  not  to  come  on  me."  Belator  was 
out  with  his  gun  that  afternoon,  hunting, 
whoi  he  beard  tbe  screams  at  McDuff's  resi- 
dency and  went  there,  knowing  nothing  of 
tbe  cause.  The  testimony  la  that  the  de- 
ceased was  drinking,  and  when  In  that  con- 
dition was  dangerous,  and  was  a  much  larger 
and  stronger  man  that  tbe  relator. 

We  are  fully  convinced  that  tbe  learned 
Judge  was  In  error  In  remanding  the  prisoner 
to  Jail  without  the  benefit  of  balL  Oar  Con- 
stitution (section  20)  provides  excessive  ball 
shall  not  be  required.  "All  persons  shall,  be 
fore  conviction,  be  bailable  by  aufliaent  auErt 
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ties,  except  for  capital  offences  when  the 
proof  Is  evident  or  presamption  great."  In 
Ex  parte  Wray,  30  Miss.  673,  this  court, 
In  passlnff  upon  the  same  provision,  said 
"that  If  a  well-founded  doubt  of  guilt  can 
ever  be  entertained,  then  the  proof  cannot 
be  said  to  be  evident,  nor  the  presumption 
great,  and  In  such  case  ball  mast  be  grant- 
ed." In  Ex  parte  Bridewell,  57  Miss.  41, 
this  court  approves  the  rule  aunounced  In 
the  Wray  Case,  but  disclaims  application  of 
the  rule  to  the  facts  of  that  case.  There  can 
be  no  difference  of  opinion  as  to  what  the 
law  is  on  the  subject  of  bail  In  capital  cases 
In  Mississippi.  The  chief  trouble  is  encoun- 
tered when  we  undertake  to  apply  the  law  to 
the  facts  of  particular  cases.  We  refrain 
from  commenting  upon  the  facta.  But,  with 
the  record  before  as,  we  are  constrained  to 
reverse  the  judgment  of  the  lower  court, 
and  the  relator  is  admitted  to  ball. 

This  case  having  come  up  on  psupar's  oalli, 
we  fix  the  bond  at  $1,000. 


CU  HlBB.  900) 

McDOUGLB  T.  FULMEB. 
(Supreme  Court  of  MIssIaBlppi.  April  2T,  1808.) 

CIBCUIT  COURT— JURISDICTION— AMOUNT  IN 
C0NTR0VERST-JUST1CE8'  JUDGMENTS 
—VALIDITY— PRESUMPTION. 

1.  The  circuit  court  has  Jurisdiction  of  an  ac- 
tion on  a  foreign  Justice's  Jad^ent  where  the 
amount  of  the  judgment,  plus  costs  paid  by  the 
judgment  plaintiff,  exceeds  $200. 

2.  Under  Shannon's  Code,  {  S98S,  providing 
that  every  Intendment  Is  In  fiivor  of  the  snffl- 
clency  of  proceedings  before  a  justice^  where 
It  appears  that  the  Justice  had  jurisdiction  It 
seed  not  appear  in  a  justice's  judgment  that 
the  trial  was  on  or  after  the  hour  fixed  for  trial 
in  the  citation. 

S.  Under  Shannon's  Code.  9  4679,  providhig 
for  aamssment  of  damages  when  the  amount  of 
the  claim  cannot  be  readily  ascertained  by  cal- 
culatioD,  and  section  6988,  providing  that  every 
Intendment  is  In  favor  of  the  validity  of  pro- 
ceedings before  Justices  of  the  peace,  It  will 
be  presumed  that  In  an  action  before  a  jastice 
for  unliquidated  damages  the  damages  were 
property  ascertained,  though  that  fact  does  not 
appear  in  the  judgment. 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; P.  H.  Lowrey,  Judge. 

Action  by  J.  D.  Pulmer  against  J.  B.  Mc- 
Dougle.  From  a  Judgment  for  plalntlfl,  de* 
fendant  appeals.  Affirmed. 

R.  h.  Dabuey,  for  appellant.  St  John 
Waddell,  for  appellee. 

OALHOON,  J,  Fulmer  recovered  a  Judg- 
ment before  a  justice  of  the  peace  In  Ten- 
nessee against  McDoagle  by  default,  on  prop- 
er service  of  summons,  for  $200  and  costs, 
and  he  paid  the  costs,  $2.15,  and  then  sued 
McDougle  in  Mississippi,  in  a  circuit  court, 
for  the  f2Q2.i&.  The  circuit  court  had  juris- 
diction. The  costs,  added  to  $200  recovered, 
constituted  a  debt  over  the  Jurisdiction  of  a 
jastice  of  the  peace  in  Mississippi,  and  the 
procedure  to  recover  thiB  debt  bad  to  be  In 
a  circuit  court 


It  is  urged  that,  because  the  Tennessee 
process  to  McDougle  cited  him  to  appear  at 
2  o'clock  p.  m.,  the  judgment  there  should 
show  that  the  trial  was  ou  or  after  that  hour. 
It  is  also  insisted  that,  the  Tennessee  suit 
being  for  "damages  for  failure  to  comply 
with  lease  contract"  It  was  for  tmllqaldated 
damages,  and  that  therefore  the  Judgment 
reciting  that  it  was  "for  plaintiff,  by  default 
for  $200,"  will  not  sustain  the  present  ac- 
tion, because  the  statute  of  that  state  (Shan- 
non's Code,  S  4679}  provides  for  assessment 
of  damages  when  the  amount  of  the  claim 
cannot  be  readily  ascertained  by  calculation. 
These  contentions  are  unsound.  It  will  be 
assumed  that  the  Justice  tried  the  case  at  the 
proper  time,  and  properly  ascertained  the 
damages.  There  was  no  appeal,  and  this  Is 
a  collateral  attack  upon  a  Judgment  which, 
even  If  voidable,  is  certainly  not  void.  Sec- 
tion 5088,  Shannon's  Tennessee  Code,  reads 
as  follows:  "Every  Intendment  Is  in  favor 
of  the  Bufflciency  and  validity  of  proceedings 
before  justices  of  the  peace,  when  brought 
in  question,  either  directly  or  collaterally.  In 
any  of  the  courts  of  the  state,  where  It  ap- 
pears on  the  face  of  the  proceedings  that  the 
Justice  had  Jurisdiction  of  the  subject-matter 
and  of  the  parties."  In  the  case  before  us 
the  Justice  had  Jurisdiction  of  both.  The 
universal  rule  Is  that,  when  such  jurisdiction 
appears,  the  intendments  and  presumptions 
apply  Id  favor  of  courts  of  limited  aa  fully 
as  to  those  of  general  JorlBdlctton. 

Affirmed. 


(8S  HIM.  487) 

WESTERN  UNION  TELEGRAPH  CO.  t. 
PEABCE. 

(Supreme  Court  of  Mississippi.  April  13. 1903.) 

TEUK2RAPH8— DELITERT   OF  HBSSAOBS-DB- 
LAY— NBOLIOENCB-SPECIAI.  DAMAaBS. 

1.  Where,  in  an  action  for  a  telegraph  com- 
pany's failure  to  promptly  deliver  a  mess^e 
from  plaintiff  to  her  husband,  the  cmly  special 
damages  alleged  resulted  from  the  fact  that 

Slaintiff  was  enceinte,  and  there  was  no  evf- 
ence  that  the  telegraph  company  had  any  no* 
tice  of  such  fact  at  the  time  the  message  waa 
accepted,  plaintiff  was  not  entiUed  to  recover 
therefor. 

2.  Where  a  telegram  from  plaintiff  to  her 

husband  announcing  the  serious  illness  of  their 
infant  child,  ^nd  requesting  the  husband's  im- 
mediate return,  was  received  by  the  telegraph 
company  at  6  o'clock  in  the  afternoon,  and  was 
not  delivered  until  12:20  o'clock  on  the  succeed* 
ing  day,  and,  if  it  had  been  delivered  promptiy, 
plaintiff's  husband  could  have  got  an  earlier 
train,  and  reached  home  oeveral  hours  before 
he  did,  the  facta  were  aufflcient  to  charge  the 
telegraph  company  with  negligence. 

Appeal  from  Circuit  Court,  Talobnaba 
County;  Sam  C.  Cook,  Judge. 

Action  by  Mrs.  Maggie  Pearce  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.  Reversed. 

This  salt  waa  brought  by  Mrs.  Mas^le 
Pearce  to  recover  $1,050  actual  damages  and 
the  statutory  penalty  of  $25  tsom  the  West- 
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em  Union  Telegraph  Company  tffr  follnre  to 
promptly  deliver  a  telegraph  meesage  sent 
in  her  name  from  Water  Talley,  Mlaa.,  to  hw 
hvabaDd,  at  HcComb  CUty*  Mlu.  BAr.  Pearee 
llTPd  In  Water  Valley,  but  he  tob  tempo- 
rarily at  McComb  City  at  work,  bcnrdlDg  at 
McC]olgan*8  Hotd  there.  The  message  was 
as  fidlows:  "Water  Vall«y,  Miss.,  leth  of 
March,  1901.  F.  A.  Pearce,  at  McColgan'B 
Hotel,  McGomb  City.  Miss.:  Come  home  at 
once.  Baby  Is  aide.  [Signed]  Mai^ 
Pearce."  This  measage  was  written  on  a 
piece  of  white  note  paper,  and  sent  to  the 
telegraph  office  In  Water  Valley  about  6 
o'clock  In  the  afternoon  <tf  the  16th  of  March, 
1901,  and  paid  for.  It  was  dellTcred  to  Mr. 
Pearce,  In  McComb  City,  abont  12  f^dodc, 
March  17,  1901;  and  he  left  that  place  for 
home  on  the  first  train,  abont  9  o'clock  that 
night  If  the  telegram  had  been  delivered 
jnromptly,  Pearce  woold  have  cao^t  an 
«ailler  train,  and  reached  home  seroal  bonrs 
before  he  did.  The  declaration  alleges  that 
plalntlfE  was  pregnant,  expecting  to  be  con- 
fined In  about  a  month;  tiiat  plalntUTs  child 
was  taken  sick,  and  Its  Ufe  despaired  of. 
while  Bhe  was  In  that  condition;  that  pUUn- 
tifC  was  greatly  worried  and  troubled,  and 
deprived  of  the  presmce  and  comfort  of  her 
hnsband'a  companionship  at  that  time,  and 
his  care  and  counsel  and  his  serricea  In  nurs- 
ing the  child,  and  that  her  strength  was  tax- 
ed b^ond  her  ability  by  the  care  and  re- 
sponsibility of  nursing  the  child,  of  which 
she  would  have  been  relieved  by  the  presmce 
of  her  husband,  whoreby  she  became  sick 
and  suffered  great  mental  and  physical  pain, 
and  the  child  with  which  she  was  pregnant 
■wa»  caused  to  be  prematurely  bom,  and  died 
within  a  few  hours  afterwards.  It  Is  con- 
ceded ttiat  the  defendant  company  had  no 
knowledge  of  Mrs.  Pearce's  ctrndHlon.  It 
bad  no  notice  of  the  extent  of  the  sickness  of 
the  child,  further  tiian  what  was  disclosed 
by  the  message,  and  no  knowledge  of  any  of 
the  drenmstancea  set  up  upon  which  the 
claim  for  spedal  damages  Is  tAsed.  There 
la  no  evldoice  to  show  whether  the  delay 
was  In  the  deUvery  of  the  message  at  Mc- 
Gomb City,  or  delay  In  the  transmission. 
There  were  verdict  and  Ju^ment  tta  plain- 
tiff for  9650.  Defendants  motion  for  a  new 
trial  was  overruled,  and  It  appealed. 

Mayes  ft  Harris  and  R.  H.  Golllday,  for  ap- 
pellant. Klmmons  A  Klmmons,  for  appel- 
lee 

WHITFIELD,  a  J.  It  Is  tdalnly  proved 
by  the  testimony,  taken  as  a  whole,  that  all 
the  suffering,  physical  and  mental,  oidured 
by  the  appellee,  was  due  solely  to  her  ad- 
vanced pregnancy;  she  bebig  tight  months 
gone.  She  la  not  suing  tor  damages  caused 
by  nursing  her  own  child,  but  because  she 
was  not  In  condition,  by  reason  of  said  preg- 
nancy, to  nurse  her  child  at  all  The  proof 
abowB  dearly  that  she  did  suffer  great  an- 


guish of  mind  and  physical  agony— so  much 
80  that  she  lost  ttie  child  of  whldi  she  was 
enceinte;  bn^  while  this  Is  true  it  Is  also 
true  that  the  court  excluded  from  the  Jury 
all  the  proof  showing  that  her  suffering,  both 
mental  and  physical,  was  due  to  said  ad- 
vanced pregnancy.  The  court  excluded  all 
evidence  of  pregnancy,  to  which  the  physical 
and  mratal  soflerlng  the  appellee  herself 
says  was  wholly  due.  This  out  of  the  case, 
there  was  aothlng  left  on  which  to  base  a 
finding  for  special  damages,  and  we  think 
the  court  was  dearly  right  hi  ucludlng  this 
proof.  The  appelant  had  no  notice  what- 
ever of  said  pregnaniT.  and  the  damages 
flowing  from  tbat  are  plainly  not  damages 
within  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made.  The  dam- 
ages to  be  recovered  must  be  such  as  can 
fairly  be  said  to  have  been  reasonably  with- 
in the  contemplation  of  the  parties  at  the 
time  It  was  made.  It  Is  true  that  Bugene 
Horton  told  the  operator  that  the  dispatch 
should  be  sent  right  away,  and  It  Is  ahra  true 
that  It  showed  on  ita  face  that  the  matter 
was  urgent;  but  nelthra  of  these  [deces  of 
testimony  In  ahy  way  showed  that  the  preg- 
nancy of  the  appellee  was  In  any  way  what- 
ever known  by  the  appellant  We  are  there- 
fore of  the  optailon  that  no  special  damages 
can  be  recova«d  In  this  case.  The  case  dted 
by  learned  counsel  for  appellee  (McPeet  v. 
Western  Union  Tel.  Co.,  107  Iowa,  866,  78 
N.  W.  63,  43  L.  B.  A.  214,  70  Am.  St  Rep. 
205)  Is  plataily  sound  on  Its  facts.  Indeed,  the 
quotation  by  connsd  from  It  Indudes  this 
statement:  "It  Is  not  too  strict  a  rule  to 
hold  the  defendant  responsible  for  such  loss- 
es as  may  be  reasonab^  antldpated  to  fol- 
low Its  n^Ugence,  whether  taiformed  def- 
initely what  these  may  be  or  not."  It  can- 
not be  said  that  the  telegraph  company  In 
this  case  knew,  or  was  put  In  possession  of 
any  Cscts  by  reason  of  which  It  would  be 
bound  to  know,  that  the  appellee  was  preg^ 
nant  But  the  appellant  was  plainly  neg^ 
gent  and  Is  dearly  Uable  fbr  the  price  of 
the  meuage,  at  all  events;  and,  if  the  proof 
Bhould  show  on  the  new  trial  tliat  the  delay 
waa  In  delivering  the  message  aft^  it  reach- 
ed Its  destination,  she  will  he  entlQed  to  re- 
cover the  penalty  prescribed  by  tiie  statute. 
Reversed  and  remanded. 


m  uiM.  6U) 


BLAU  T.  STATE. 


(Sapreme  Court  of  MlsBinlppl.   April  27, 

1903). 

GRAND  JURY— INFLUENCE  BY  COURT— INDICT- 
IIHNT— VALIDITY. 
1.  Where,  after  a  grand  jury  had  refused  to 
find  an  Indictment  affaiust  defeudaot,  the  conrt 
refosed  to  receive  their  report,  and  lo  a  leugttiy 
charge  specificallr  referred  to  the  crimlaal  char- 
acter of  defendant's  business,  stating  that  he 
did  not  know  why  the  Jury  had  not  returned 
an  indictment;  that  the  law  was  plain,  and  he 
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tmderstood  that  they  bad  snfflcient  evidence  to 
find  ao  iDdictmeDt;  that  previous  graud  Juries 
had  found  indictments  for  similar  ofleuees; 
and  that  the  businesB  in  which  defendant  was 
engaged  was  a  Hagrant  violation  of  the  stat- 
utes—«n  indictment  inlMeqaeutl;  recnrned  waa 
obtained  by  improper  meani^  and  ahould  be 
goashed. 

Appeal  from  Circnit  Conrt,  Lauderdale 
Gonnty;  G.  Q.  Hall,  Judge. 

E.  W.  Blau  waa  Indicted  under  Code  1902, 
U  liao.  1121.  for  dealing  In  futures,  and 
from  an  order  denying  a  motion  to  qtiadi  the 
Indictment  he  appeals.  Reversed. 

S.  A.  Wlttimpoon  and  R.  F.  Oodmn,  for 
appellant  J.  M.  Flowm.  Aast  Atty.  Gen.* 
Air  the  States 

PBIO^  J.  The  appeUuit  vaa  Indicted  by 
the  grand  Jtiry  of  Lauderdale  conntr  Jann- 
ary,  1802,  for  Tlolattng  lectlona  1120,  1121, 
oC  the  Code  of  1902,  against  dealing  In  fu- 
turee.  The  defendant  filed  the  following  mo- 
tltm  to  quash  the  Indlctmrat  agahist  lilm: 

"And  now  comes  the  defendant,  in  his 
own  proper  person,  and  mores  the  conrt  to 
Quash  the  Indlctmoit  herein,  and  in  sanwrt 
of  said  motion  he  assigns  the'  ftOlowlng  rea- 
sons: 

"First  Because  the  Honorable  G.  Q.  Hall. 
Judge  of  the  Tenth  Judicial  District  at  the 
January  tram  of  the  circnlt  court,  1902,  char- 
ged the  grand  Jury  at  length  on  the  crlmtoal 
charactra  of  the  business  of  this  d^endant 
and  the  grand  Jury,  after  bting  in  session 
two  or  three  weeks,  and  after  having  ex- 
amined nunmous  witnesses  touching  the  diar- 
actw  and  kind  of  boshiess  In  which  Ihe  de- 
fendant Is  engaged.  Called,  after  a  full  in- 
vestlgatlon,  to  Indict  the  defendant  and  the 
said  grand  Jury,  after  flnlsbtaig  tlie  work  be- 
fore it  made  its  final  report  to  the  court  and 
asked  to  be  dlschsrged,  and  thereupon  ibe 
conrt  refnsed  to  recelre  their  report  and  had 
the  grand  jury  seated,  and  proceeded  in  a 
lengthy  charge  to  again  specifically  charge 
the  grand  Jary  In  reference  to  the  criminal 
character  of  the  bnslnees  engaged  In  by  this 
defendant 

"Second.  Because  the  Honorable  G.  Q. 
Ball,  Judge  of  the  Tenth  Judicial  Dtotrlct  In 
said  second  charge  to  said  grand  Jury,  among 
other  things,  said  to  the  grand  Jury:  'I 
don't  know  why  it  is  yon  have  not  returned 
Indictments  against  these  parties  (meaning 
this  defendant).  The  law  is  plain  and  desr, 
and  yon  hare  had,  I  tmderstand,  sufficient 
evidence  before  yon  to  find  indictments.  The 
business  has  been  onUawed  In  every  state  to 
the  Union,  so  far  as  I  am  Informed,  except 
perhaps  to  New  York  and  Louisiana.  It  is 
like  a  poker  game,  where  the  owner  of  the 
I)oker  table  has  a  *rake  off'  no  matter  who 
wins  or  loses,  and  it  Is  demoralizing  to  the 
manhood  of  the  community.  Previous  grand 
Juries  Indicted  some  of  these  parties,  and 
they  Immediately  drew  their  money  out  of 
the  banks,  and  fied  from  the  state.  The 
cases  have  not  been  tried  yet  but  I  will  at- 


tend to  them  to  due  time*  Tbey  do  not  de- 
liver, and  make  no  pretmae  of  dellrertog,  a 
bale  of  cotton,  and  the  business  Is  a  fiagrant 
ri(^tlon  of  the  statntes  which  I  have  read 
to  you.  U  you  do  not  todict  these  parties 
(meantog  this  defendant),  this  town  will  be 
ovemm  with  bucket  shops  before  another 
grand  Jury  meets.' 

"Third.  Because  the  said  grand  Jury,  after 
the  said  Judge  bad  delivered  the  said  second 
charge,  and  betog  infiuenced  and  todnced  to 
todict  this  defendant  by  reason  tiiereo^  re* 
turned  the  indictment  bereln,  whldi  was  not 
the  Tohuitary  act  of  the  grand  Jury.  It  Is 
therefore  void. 

"Fourth.  Fct  olher  reasons  to  be  assigned 
at  tiie  hearing.  B.  B.  Blau, 

"By  A.  &  Wlther^oon  and  R.  F.  Codtrnn, 
▲ttys. 

"Filed  July  9, 1902. 

"D.  W.  Cameroo.  derfe." 

The  defendant  then  and  then  offered  to 
totroduce  evidence  to  prove  Ihe  facta  set 
out  in  the  motion,  but  the  eomt  stated  that 
It  did  not  care  to  hear  any  proo^  as  tbe  facts 
stated  to  the  motion  were  substantially,  tme, 
and  were  snbstontlsUy  stated  to  tbe  charge 
of  the  court  to  tbe  grand  Jury  as  allied  In 
the  said  motion;  but  the  court  denied  said 
motion  and  overruled  the  same,  to  which 
rultog  and  decision  of  th»  court  tbe  defend- 
ant by  bis'  couns^  tinm  and  thwe  excepted. 

"And  because  the  matters  aforesaid  do  not 
tuUy  aj^pear  of  record  Qie  defendant  presenta 
this  his  bill  of  exo^ttons,  and  prays  the  same 
may  be  signed  and  sealed  by  the  Judge  of 
this  court  pursnantto  tbe  statata,  eta,  which 
Is  accordingly  done. 

"G.  Q.  Hall,  Jbdge. 

■TFUed  July  ISth.  1902. 

"D.  W.  Oameron,  Qerk." 

This  motion  was  orerruled  to  the  follow^ 
tag  words:  "This  cause  comtog  on  to  be 
heard  upon  motion  of  defendant  to  quash  the 
Indlctmento  herein,  and  the  court  bavliv 
considered  tbe  same,  doth  order  ttiat  said 
motions  be  OTermled  and  denied.  To  which 
action  of  the  comrt  tbe  defendant  Iben  and 
there  exc^rted,**  and  filed  his  special  bill  of 
exceptions. 

Should  this  motion  to  quash  bsTo  been 
BustatoedT  If  this  question  be  answered  In 
the  afflrmatiTe,  a  consideration  of  the  numei^ 
ous  other  errors  assigned  will  be  unneces- 
sary. This  ^esenta  to  sraie  extent  a  new 
question  In  this  state.  In  Allen  t.  State,  61 
Miss.  627,  there  was  a  plea  to  abatomoit 
alleging  that  one  or  more  of  the  grand  Jurors 
were  totoxicated  when  the  bill  was  found. 
This  court  h^  to  an  o^nlon  by  Justice 
Chalmers,  that  the  grand  Jury  Is  not  nnder 
the  guidance  and  control  of  the  court  Uke 
the  petit  Jury  Is.  while  considering  th^r  ver- 
dict and  should  not  be  so  Judged.  '  In  Dnrr 
V.  The  State,  68  Miss.  42T,  this  court  sus- 
tatoed  tbe  motion  to  quash  the  todlctment 
because  the  attorney  astistlng  to  the  pros- 
ecution by  leave  of  tiie  court*  went  be^ov 
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the  gnod  Jury  with  witnesKS,  and  acted 
for  the  district  attorney  In  framing  the  In- 
dictment. In  Welch  T.  State,  68  Miss.  311. 
8  South.  0T8  (oidnbHi  by  Justice  Campbell),  a 
plea  tn  abatement  was  sustained  because  the 
attorney  for  the  profeeatton  procored  hhn- 
self  to  be  secured  as  a  wltneas  tMfore  the 
grand  Jury,  and,  thtiB  Introduced,  addressed 
the  grand  Jury,  nrgliig  Ihem  to  find  an  In- 
dictment The  conrt  held  that  while  lUe- 
gal  or  Losnfflcient  evidence  before  the  grand 
Jury  will  not  be  inquired  into,  yet  Improper 
Infloenoe  to  secure  the  indictment  should  be. 
"In  vain  the  OonstltutUni  protects  against  be* 
lag  proceeded  against  crlmlnaUy,  by  Inform 
nation,  for  an  indictable  offense,  except  In 
the  cases  maitloned.  If  grand  juries  are  to  be 
swayed  by  malice  or  prejudice,  or  subjected 
to  other  influences  than  those  recognised  by 
law  as  legitimate  and  proper  to  guide  them 
In  th^  secrat  inquest  The  recognition  of 
such  a  mode  of  reaching  grand  ivrles  wonld 
IntPodnce  a  flood  oC  evils,  disastrous  to  the 
purity  ai  the  administration  of  criminal  Jna- 
tlce,  and  subverslTe  of  all  public  confidence 
bi  Uie  action  of  these  bodies.' "  In  Wilson  t. 
State,  70  Miss.  685,  13  South.  225,  35  Am.  8t 
Rep.  664,  this  conrt  said:  "Immunity  from 
jvosecntion  f<ff  indictable  offenses,  except  by 
locsentment  by  the  grand  Jury,  is  declared 
and  preswed  by  the  organic  law  of  this 
and  all  other  states;  and  though,  by  reason 
of  the  secrecy  of  the  proceedings  before  that 
body.  Its  action  is  seldom  brought  in  review, 
It  cannot  be  doubted  that  one  whose  acts  are 
there  the  subject  of  Investigation  Is  as  much 
entitled  to  the  Just,  Impartial,  and  unbiased 
Jodgment  of  that  body  as  he  is  to  that  of 
the  petit  Jury  on  bis  final  trial,  nor  that  it  la 
as  essential  before  the  one  body  as  the  other 
that  private  ill  will  or  malev(^ence  shall  be 
excluded."  It  Is  said  by  Thompson  &  Mer- 
rlam  on  Jnilea,  at  page  669.  that  "in  the 
straggles  which  at  times  arose  In  England  be- 
tween the  powers  of  the  king  and  the  rights 
<tf  the  subjects,  the  grand  Jury  often  stood  as 
a  barziN'  agalioat  ^osecutlon  in  the  king's 
name,  until  at  length  It  came  to  be  regarded 
as  an  institution  by  which  the  subjects  were 
rmdered  secure  gainst  the  oppression  from 
unfounded  prosecution  of  the  crown."  And 
St  page  6B1  the  same  authority  says  "that  In 
certain  respects  the  grand  Jury  la  to  be  con* 
sldered  as  oijoylng  a  distinct  autonomy;  that 
after  they  have  been  organized  and  charged, 
part  of  ttwlr  I^al  function  Is  to  be  perform< 
ed  by  tbem  as  a  separate  and  independent 
body,  acting  by  themselves,  and  apart  from 
the  court  The  conrt  Is  nether  the  keepw  of 
their  conscience  nor  can  control  in  finding 
fact^  bat  in  many  otlier  respects  they  are, 
of  course,  subject  to  the  contnd  of  the  court 
and  dependent  upon  it  fw  the  ezecutloD  of 
powers  necessary  to  Oie  prosecution  of  thete 
biquiries.  The  andent  practice  of  forcing 
grand  Juries,  by  fines  and  Imprisonment  to 
find  mdlctmentp  against  their  convictions,  Is 
BOW  f  mong  'ilTlUzed  nations  r^rarded  as  one 


of  the  barbarities  of  the  eommon  bw,  and  to 
attempt  anything  of  Oie  kind  now  would  be 
criminal.  The  grand  jury  may  at  all  reastm- 
able  times  during  the  discharge  at  thrir  du- 
ties appeal  elthea:  to  the  court  or  to  the  pros- 
ecuting attorney  for  advice,  but  this  advice 
must  be  restricted  to  matto:  of  law,  sufllden- 
cy  of  service,  and  proper  dlspatcih  the  put^ 
Uc  bnalnesa  Neither  the  court  nor  this  ofll- 
cer  can  say  to  the  grand  Jury  that  the  facts, 
as  shown  by  the  evidence,  are  sufficient  to 
authorize  them  to  find  a  bill.  As  upon  a 
trial  by  a  pettt  Jury  the  Judge  cannot  say 
flut  they  should  retam  a  verdict  of  guilty, 
so  here  tibe  conrt  cannot  advise  them  upon 
the  question  of  a  true  bin  or  not  a  tme  bill.** 
In  volume  17  (2d  Ed.)  Am,  &  Bug.  Bnc.  of 
Law.  p.  1278,  we  find  the  text:  "The  court 
hi  ehagglng  the  grand  jury,  should  not  nn* 
dertafce  to  tell  that  body  that  there  is  evi* 
denoe  warranting  It  in  indicting  parties  for 
the  Tl<dation  of  particular  laws,  nor  other- 
wise Invade  the  province  of.  Oib  grand  Jury."  . 
The  same  doctrine  la  laid  down,  in  Olalr  v. 
State.  40  Keb.  584,  60  N.  W.  118^  28  L  B.  A. 
867,  and  it  is  a  recent  wcdl-considered  case, 
with  exhaustive  notes.  It  is  there  said  "that 
a  finding  by  the  grand  Jury  necessarily  In- 
cludes two  elements:  Slrst,  tiie  corpus  de* 
llcti;  second,  the  finding  that  the  offense 
named  was  cranmltted  by  the  person  char- 
ged. Both  the  facts  named  must  be  found 
by  the  grand  Jury,  and  cannot  be  dictated 
by  the  court"  But  In  the  case  we  have  un- 
der conslderatton,  after  the  grand  Jury  had 
been  In  session  for  weeks,  heard  all  the  wit- 
nesses concerning  the  defendant's  business, 
made  their  final  report  and  asked  to  be  dls* 
charged,  without  finding  a  bill  against  the 
defendant  the  court  refused  to  accept  the 
report  and  discharge  tbem,  but  proceeded  to 
give  them  a  special  charge.  He  charged  that 
the  crlraeB  had  been  committed,  and  that  the 
defendant  was  the  guilty  party;  that  they 
bad  sufficient  evidence  before  them  to  find 
Indictments;  and  then  the  grand  Jury  re- 
tired, and  Involuntarily  returned  an  Indict- 
ment against  the  defendant  charging  him 
with  dealing  in  futures.  This  Is  Just  the 
thing  that  Sir  Matthew  Hale  sought  to  pre- 
vent whea  he  said:  **The  privilege  of  an 
Stagliahman  is  that  his  life  shall  not  be 
drawn  in  danger  without  due  presentment  or 
indictment  and  this  wonld  be  but  a  slender 
Boreen  <Hr  safeguatd  If  every  justice  of  the 
peace,  or  cmnndssloner  of  oyer  or  terminer, 
or  gaol  delivery,  may  make  the  grand  Jury 
present  what  he  pleases,"  etc.  Justice  Field, 
of  the  Supreme  Court  of  the  United  States, 
in  charging  a  grand  jury  In  1872,  said:  "A 
grand  Jvry  was  deslg^ied'as  a  means  of  not 
only  bringing  to  trial  parsons  accused  of  pub- 
lic offenses  upon  Just  grounds,  but  also  as  a 
means  of  protecting  the  citizen  against  un- 
founded accusation,  whether  it  come  from 
government  or  be  prompted  by  partisan  pas- 
sion or  private  enmity."  These  authorities 

show  the  trend  of  Jndldal  sentimc^lB.jadB.1, 
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cormtry.  "The  grand  Jcry  stands  as  the  great 
laqneBt  between  tbe  goveniment  and  the  peo- 
ple; the  Inilwark  between  enmity,  hatred  and 
111  win  on  tbe  one  Bide  and  Juatlce  and  fair 
dealing  between  man  and  man  on  the  other; 
a  Cortlfi(»tion  that  ahelters  the  Innocent 
against  every  assailant  and  protects  the  peo- 
tie  against  every  crime.  Standing  as  a  co-or- 
dinate branch  of  onr  criminal  Juriapmde&ce, 
*  *  *  Influence  Its  findings  by  courts, 
cera,  or  laymen,  and  yon  pave  the  way  to 
Inflnence  its  deliberations  by  corrupt  means. 
Ton  place  the  entering  wedge,  which  goes  to 
tbB  fonndatlon  of  the  liberties  of  tbe  people. 
It  the  court  has  the  right  to  compel  the 
grand  Jury  to  return  an  indictment  after 
that  body  has  refnaed  to  do  so,  then  that 
body  loses  Its  Independent  function,  the  pur- 
poses of  Ita  establishment  the  omfldenoe  of 
tiie  people,  and  should  be  abolished.** 

After  a  careful  ezamlnatira  of  the  author^ 
Ities,  we  fall  to  find  any  reported  case  where 
it  was  BO  clearly  undertaken  to  dictate  %a 
and  cooce  ftom  the  grand  Jury  an  Indict- 
ment Indlrectlng  the  attrition  (tf  the  grand 
Jury  to  particular  offenses  or  classes  of  ot" 
fraises,  to  CElme  and  the  necessity  of  sup- 
pressing it  a  very  large,  necessary,  and  use- 
ful discretion  Is  conferred  upon  the  presiding 
Judge,  and  this  court  will  not  undertake  to 
control  that  discretion  unless  manlfesQy 
abused.  In  this  case  the  court  has  gone  too 
far.  We  must  keep  "that  body**  pure,  its 
findings  unaffected  by  power,  fear,  sympathy, 
or  public  sentiment  In  that  way  mly  can  it 
protect  tike  rich,  the  pow,  tbe  humblest  and 
the  greatest  In  the  land  alike. 

Motion  to  qnacfti  should  have  been  snstaln- 
ed.  Reversed  and  remanded. 


(S2  Hlu.  458) 

McMASTBB  v.  STATB. 
(Supreme  Court  of  MisslBrippL  April  27, 1003.) 

CRIMINAL  LAW--C0NPESS10NS— INDUCBUENTS 
— ADMIS3IBILITT  OF  CONFESSION. 

1.  Where  a  confesrioD  made  by  ooe  in  ens- 
tody  to  a  iheriff  Is  not  free  and  volnntary,  bnt 
made  onder  IndncementB,  subsequeot  state- 
ments made  by  accmed  while  in  castody  to 
another  are  to  be  attribnted  to  the  first  cause 
moving  a  censed  to  make  a  confession,  onless 
the  evidence  clearly  shows  otherwise. 

2.  One  who  was  in  castody  on  a  charge  of 
murder  told  tbe  deputy  sheriff  that  he  would  tell 
him  about  tbe  murder  If  the  deputy  would 
help  him  out,  and  ashed  If  the  deputy  supposed 
a  man  would  be  huog  for  IdlliDg  his  father  In 
self-defense,  to  which  the  deputy  answered  that 
they  might  rave  him  a  sentence  for  five  or  ten 

Eears,  and  that  he  would  help  accused  out  If 
e  was  seat  to  the  penlteutiary.  Beld,  that  a 
eoufesrion  made  after  such  conversation  was  not 
free  and  voluntary. 

Appeal  from  Clrcnlt  Court  Tishomingo 
County;  E.  O.  Sykes,  Judge. 

Sam  McMaster  was  convicted  of  man- 
slanghtOT,  and  he  appeals.  Reversed. 

Candler  &  Sawyer,  for  appellant.  J.  N. 
Flowers,  Asst  At^.  Gen.,  for  the  State. 

1 L  8m  criminal  Law,  vol.  14,  Cenc  Die.  i  U6i, 


FRIGE,  J.  Appellant  was  indicted  for  tiie 
mnrdor  of  bis  father  by  tbe  grand  Jury  of 
Tishomingo  county,  ctmvlcted  at  manslaugh- 
ter, and  npon  a  former  appeal  to  this  conrt 
i9a  South.  2}  the  case  was  reversed  and  re- 
manded. At  the  January  term,  lOOS,  of  the 
cUfcnit  court  be  was  put  ap<m  trial  for  man- 
slaughter, convicted,  and  sentenced  for  a 
term  of  20  years  In  the  State  Penitoitiary. 
Tbe  state,  over  defendant's  objection.  Intro- 
duced In  evidence  confessions  made  Iqr  the 
defoidant  while  in  tbe  county  Jail,  and  be- 
fore his  trial.  Tbe  question  presented  by 
this  appeal  is,  were  the  confessions  free  and 
volnntary,  unda  tbe  law?  The  same  point 
was  raised  wben  this  case  was  before  this 
court  on  the  former  appml,  but  upon  tbe  first 
trial  the  defendant  was  introduced  and  tea- 
tlfled,  and,  In  substance,  bis  testimony  seems 
not  to  have  been  in  serlons  confilct  with  tbe 
alleged  confessions;  but  upon  the  recmd  a« 
now  presented,  the  defendant  was  not  a  wit- 
ness and  whetiier  the  confessions  were  free 
and  voluntary  now  becomes  one  ot  material 
importance. 

Tbe  appellant  bis  ftther,  and  his  Iwothers 
wwe  on  bad  tmna—nad  carried  guns  and 
vQxx  weapons  for  eadi  other.  S^or  a  long 
wblle  there  had  been  serious  trouble  and 
some  shooting  between  members  of  tbe  fam- 
ily. Deceased  was  killed  on  Sunday  night 
October  27,  1001,  within  about  400  yards  of 
his  own  residence,  and  withhi  about  100 
yards  of  the  appellant^s  resldenee.  When 
suspicion  began  to  rest  on  appellant,  he  grew 
uneasy,  and  feared  a  mob  from  his  own 
family;  and  while  in  Jail,  in  care  of  tbe  dep- 
uty sheriff,  Wallace  Harvey,  at  every  oppor- 
tunity be  begged  to  be  protected  from  tbe 
mob.  His  fears  seemed  not  to  he  based  upon 
the  enormity  of  hia  crime,  but  upon  the  mere 
fact  that  one  should  ever  be  compiled  to 
take  the  life  of  his  father  under  any  drcum- 
Btances.  There  Is  no  substantial  evidence^ 
aside  from  the  confessions,  to  connect  appel- 
lant with  the  kUllng.  Hr.  WaUace  Hszvey 
was  the  deputy  sherifC,  and  attended  the 
prisoner  In  tiie  county  Jail;  and,  among  oili- 
er things,  Mr.  Harvey  testified:  *Vm  was  in 
Jail,  and  sent  for  me  to  oome  down  there. 
He  wanted  to  see  me.  He  aent  for  me  a 
great  many  timea.  He  told  me  it  I  would 
help  him  out  he  would  tell  me  about  this 
mnrdear.  I  told  him  tliat  I  could  not  do  any- 
thing for  him  more  than  I  could  do  for  him 
officially.  He  said  he  was  afraid  folks  down 
there  would  mob  him.  I  told  blm  that  he 
need  bave  no  feara  of  a  mob;  that  I,  as  dep- 
uty sheriff,  would  protect  blm.  He  said  that 
If  I  would  see  that  be  ^t  bond,  and  If  I 
would  help  him  out  he  would  tell  me.  Qnea. 
What  hope  of  reward,  of  fear,  of  violence^ 
did  you  hold  out  to  him  to  make  that  state- 
ment Y  A.  He  aBked  me,  *Do  you  reckon  they 
would  hang  a  fellow  for  killing  his  daddy 
in  self-defenser  And  I  said,  'I  don't  know. 
They  would  be  liable  to  send  yon  to  the  pen 
to,  6  «  10  ,e.».-^^He^J^^^. 
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would  you  doT  Wonld  yon  help  m6  ont  if 
tbey  send  me  tberer  I  said,  'Yee;  I  would 
be  wlUlng  to  belp  yon  ont  myself.* "  There 
were  other  confessioiis  made  subseqneutly, 
while  In  the  Jail,  to  one  Mr.  I^mbert  Lam- 
bert  had  also  talked  to  Harvey  ahont  the  con< 
festfons.  If  the  confession  made  to  Harvey 
Is  not  free  and  Tolnntary,  then  the  snbse- 
Qoent  statements  to  Lambert  are  tainted 
with  the  same  Inducements,  and  are  to  be 
attributed  to  the  first  cause  moving  the  de- 
fendant to  make  the  confession  to  Harvey, 
mUess  the  evidence  cleaily  shows  otherwise. 
Under  the  decidons  of  this  courtr  It  is  clear 
that  the  confessions  were  not  free  and  vol* 
nntary,  and  the  objections  made  to  their  In- 
troduction In  evidence  should  have  been  sus- 
tained. Peter  v.  State,  4  Smedes  &  M.  81; 
Tan  Buren  v.  State,  24  Miss.  S16;  Simon  v. 
State,  87  Miss.  288;  Williams  v.  State,  72 
Miss.  117.  16  South.  296:  Whitley  v.  State, 
78  Mifls.  256,  28  South.  8S2,  63  L.  R.  A.  402; 
Ammons  v.  State,  80  Miss.  593,  82  South.  9; 
Ellis  V.  State,  «5  Ml8&  44.  8  South.  188.  7 
Am.  St  Bep.  634. 
Bevened  and  remanded. 


(sa  Mte.  i») 

DICKEB80N  T.  ASKEW, 
ffnprsme  Gottrt  of  UiBsissippi.  April  18.  IfiOB.) 

SQUITT— ORAJC  PROOF— BNFORCBHBNT  OF 

VENDOR'S  LIBN. 

1.  The  taking  of  oral  proof  on  notice  in  an 
equity  case  to  foreclose  a  vendor's  lien  is  not 
anthorlxed  by  Code  1882,  {  1764,  providing 
that  "in  all  proceedlngB  in  matters  testamen- 
tary and  of  adminifitrattou,  in  minors'  baslneas, 
and  in  cases  of  persons  of  ansound  mind,  and 
on  the  bearing  of  motions  to  confirm  sales,  end 
in  similar  cases,"  witnesses  may  l>e  examined  in 
open  conrt;  "bnt  this  shall  not  change  the  role 
as  to  *  *  cases  in  which  depoutions  gen- 
erally are  authorlied."  The  two  cleoses  o^the 
section  are  to  be  ooustmed  together. 

Appeal  from  Chancery  Court  Panola 
County;  3.  0.  Longstreet,  Chancellor. 

BUI  by  J.  N.  Dlckerson  against  Mrs.  M.  S. 
Askew  to  enforce  a  vendor's  equitable  lien. 
Defendant,  who,  besides  answering,  made 
her  answer  a  cross-bill,  alleging  failure  of 
complalnanf  B  title  and  surrender  of  posses- 
sion by  her  to  another  having  a  superior 
titie,  filed  a  vnitten  notice  that,  on  the  trial, 
proof  would  be  taken  orally  before  the  chan- 
cellor, no  depositions  having  been  taken. 
Over  complainant's  objection,  oral  proof  was 
taken,  on  which  there  was  a  decree  for  de- 
fendant; from  whlcb  complainant  appeals. 
BererBed. 

Boothe  ft  Bootbe  and  MUler  ft  UUler.  for 
appellant   L.  T.  Balnwater.  tor  appelle& 

CALHOON,  J.  This  li  a  ease  of  general 
eonity  cognizance.  It  does  not  Involve,  and 
is  not  In  any  way  similar  to,  matters  testa- 
mentary or  of  administration,  or  minors* 
IniBlneM*  or  cases  of  persons  of  unsound 
mind,  or  motions  to  confirm  sales,  mentioned 
In  the  fiivt  clause  of  section  1764.  Code  18B2, 


Proceeding  under  that  clause,  appellee  gave 
written  notice  that  she  would  ask  leave  to 
have  witnesses  examined  In  <^en  court  no 
depositions  having  been  taken.  The  court 
below,  over  appellant's  objection,  permitted 
oral  evidence,  and  on  that  decreed  for  Mrs. 
Askew,  and  complainant  who  is  also  de- 
fendant to  a  croas-Ull,  appeals,  without  any 
evidence  appearing  In  the  record,  from  the 
overruling  of  his  motion  for  decree  on  the 
pleadings. 

The  rule  was  universal  to  try  all  equity 
causes  on  depositions.  It  Is,  of  course,  and 
must  remain,  universal  to  the  full  extent 
not  changed  by  statntb  It  haa  nev»  beoi 
^tanged  unless  by  legislation,  the  history  of 
which  we  vrlU  quite  summarily  review. 

When  we  had  the  probate  court  system.  It 
was  permitted  to  introduce  oral  evidence  In 
matters  pertaining  to  the  Jurisdiction  of 
that  court  The  Constitution  of  1869  (sec- 
tion 16.  art  0)  gave  all  this  Jurlsdictton  to 
the  chancery  courts,  whereupon  the  Legis- 
lature saw  fit  to  apply  the  probate  practice 
to  the  new  Jurisdiction  of  the  chancery 
courts,  and  allow  oral  testimony  as  to  that 
(Code  1880,  H  1960.  1961).  but  did  not  re- 
quire notice  that  witnesses  would  be  pro- 
duced for  oral  examination.  In  this  state 
of  the  law  there  was  enacted  a  section  bi 
the  Code  of  1892  as  follows: 

"1764  (1950,  1961).  Witnesses  Examined 
In  Open  Court  in  Chancery.  In  all  proceed- 
ings in  matters  testamentary  and  of  ad- 
ministration, in  minors'  business,  and  In 
cases  of  persons  of  unsound  mind,  and  on 
the  hearing  of  motions  to  confirm  salea,  and 
in  similar  cases,  wltnessea  may  be  produced 
and  examined  in  open  court,  or  their  depoal- 
tlons  may  be  taken  as  In  other  cases  In  chan- 
cery courts.  In  all  cases  where  the  party 
Shan  desire  to  have  the  witnesses  examined 
In  open  conrt.  he  shall,  before  any  depnsl- 
tlons  have  been  taken,  file  a  notice  to  that 
effect;  or  the  parties  may  agree  In  wrltlnir 
In  any  case  to  have  all  ot  a  part  of  the  wit- 
nesMS  examined  In  op^  court;  but  this 
ahaU  not  change  the  rule  as  to  non-tesldent 
witnesses  or  cases  In  which  depositions  gen- 
erally are  authorised." 

Is  this  section  restrictive  or  enlarging? 
Was  It  the  purpose  to  radically  change  the 
general  equity  rule  of  practice  of  taking 'evi- 
dence by  depMlthm  only,  or  was  it  to  pre- 
vent oral  testimony,  even  In  probate  coiut 
matters  and  the  confirmation  of  sales,  except 
uiKm  notice?  The  Inquiry  must  begin,  pro- 
ceed, and  end  In  full  view  of  the  thoroughly 
well  settled  canon  of  Interpretation  In  Mis- 
sissippi that  the  common  law  stands  unless 
a  legislative  derign  to  change  it  plainly  ap- 
peals la  a  statute.  If  the  purirose  he  doubt- 
ful, on  fair  construction,  the  common  law 
continues  to  prevail.  If  It  was  the  purpose 
of  section  1764  to  revolutlonlxe  the  whole 
equity  procedure  In  proof  taking,  It  seems 
easy  to  have  said  so  in  unmistakable  terms. 
If  It  meant  to  do  this,  thore  waa^w)  sort  oi 
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□eceMlfy  for  tbe  first  elanae  of  the  Bectlon, 
Bat  If  the  fint  danse  wai  designed  to  mean 
■omethlng,  Uten,  on  the  uttted  doctrine  of 
constmctkm,  "nosfdtiir  a  Bodls."  the  w<wdB 
"In  all  caaes"  In  the  second  clause  most  be 
refwred  to  tbe  matters  detailed  In  the  first 
This  would  result  In  applTlos  the  general 
equity  practice  of  taking  depositions  eren 
to  those  matters,  unless,  as  to  them,  notice 
be  filed. 

Neither  Gok  t.  Kyle,  76  Miss.  667,  28 
South.  6^  ma  Qrego  Orego,  78  Miss.  443, 
28  South.  817,  commits  this  court  on  thb 
question  now  before  us.  Section  1761  Is 
restrlctlTe^  and  not  mlarglng.  Our  ccmclu- 
Blon  gives  meaning  to  the  wot6&  In  the  last 
two  lines  of  the  section,  "but  this  shall  not 
change  the  rule  as  to  *  *  *  cases  In 
which  depositions  g^iemlly  an  authorized,'* 
wbltdi  othernlae  are  utterly  useless.  No 
role  of  Interpretation  admits  of  treating  the 
first  fdause  as  if  It  were  an  Independent  sec* 
tlon,  and  aa  meaning,  regardless  of  tbe  sec- 
ond clause,  that.  In  the  matters  it  ennmn^ 
ates,  notice  of  oral  proof  may  be  taken  with- 
out notice.  It  does  not  say  bo,  and.  If  It 
meaht  so,  manifestly  the  openlJ«  words  of 
title  seond  claoseb  Instead  ct  behig  **ln  all 
cases,"  would  have  at  least  been  *in  all  oth- 
er cases,"  The  two  clauses  must  be  con- 
strued together.  The  two  make  the  section. 

While  this  case  is  reversed,  we  Zo  not  feel 
that  we  Bhould  entor  decree  here  for  appel- 
lant on  tills  mistake  aa  to  practice,  and'  so 
we  reverse  and  remand,  with  90  days,  after 
mandate  filed  below,  to  the  parties  to  take 
proof. 


(45  Fla.  4U) 

LYIiE  et  al.  v.  WINN  et  aL 
(Supreme  Comt  of  Florida,  Division  A. 
March  17.  1903.) 

BQOITY— PLBADINO  AND  PROOF— MORTOAQD— 
FORBGLOSnRB-ATTORHBT'S  FBE--DE- 
CRBB-USURT— INTBRBST. 

1.  It  is  an  established  rule  of  chaucery  prac- 
tice, and  of  pleading  and  practice  generally, 
that  the  allegata  end  probata  must  correspond. 
However  fall  and  coDviocing  may  be  the  proof 
as  to  any  essential  fact  unless  tbe  fact  Is 
averred,  proof  alone  Is  lusofilclent.  All  the 
evidence  offered  In  «  case  should  corre^ond 
with  the  allegations,  and  be  confined  to  the  ie- 
anes.  Tate  v.  Pensacola,  Gulf,  Land  &  Devel. 
Oo.,  87  Fia.  48».  20  Sooth.  452,  S3  Am.  St. 
Bep.  261,  approved  and  followed. 

2.  In  a  bill  for  the  foreclosure  of  a  mortgage, 
wherein  no  claim  for  attorney's  or  soUcftor's 
fees  was  set  up,  no  allegation  made  that  any 
BUdi  fees  had  oeen  incurred  by  complainants, 
or  that  they  had  been  put  to  any  cost  or  ex* 
Dense  in  the  employment  of  an  attorney  for  the 
foreclosure  of  the  mortgage,  no  prayer  therefor, 
and  neither  tbe  note  uor  the  mortgage  contain- 
ed any  stfpolation  whatever  for  the  payment  of 
such  fees,  it  was  error  to  allow  such  fees  In 
tbe  decree. 

3.  While  the  proceedings  after  a  decree  pro 
confer  are  ex  parte,  and  the  party  In  defatflt 
is  not  entitled  to  notice,  or,  of  right,  to  be 
heard,  yet  the  final  decree  must  be  proper,  and 
based  upon  the  allegations  in  the  bill.  ,  It  was 

TL  See  BQulty,  VOL  U,  G«it  Dig.  I  <BL 


error  to  give  the  com|dainant8  more  than  they 
asked  Id  and  showed  by  their  bill  that  they 
were  entitled  to.  Price  v.  Bodeu,  39  Fla.  218, 
22  Sooth.  6C7,  approved  and  followed. 

4.  Where  it  appears  from  the  decree  ttself 
that  a  portion  of  the  amount  reported  to  be  due 
by  the  master  Is  "tainted  with  usury,"  the  same 
being  admitted  by  complainants^  ft  was  errw 
to  allow  any  sum  whatever  for  mterest;  chap- 
ter 4022.  p.  51,  Laws  of  B'torida,  Acts  of  1891, 
providing  that  "only  the  actual  prbidpal  mm 
of  such  usurious  contracts  can  he  eufOTced  ei- 
ther at  law  or  in  equity." 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Polk  County; 
Joseph  B.  Wan,  Judge. 

BIU  by  Bertha  L.  Winn  and  Alf.  W.  Winn 
against  Wiley  B.  Lyle  and  Nancy  A.  Lyle. 
Decree  for  plaintiifs.  Defendants  appeal. 
Reversed. 

Jefferson  Yam,  for  app^nta.  Q.  A.  Han- 
son, for  appelleea, 

lESAOKIiBFOBD,  J.  On  the  22d  day  of 
February,  A.  D.  180%  •at^ellees  filed  their 
bUl  In  chancery  in  the  drcolt  court  of 
county  against  appdlanta,  praying  tea  fiie 
foreclorare  of  a  mortgage  upon  certain  lands 
described  therein.  A  demurrer  was  Interpos- 
ed by  appellants,  which  was  overruled,  and 
later  on  a  decree  pro  contesso  was  entered 
against  appdlanta,  uid  an  order  made  refer- 
ring the  case  to  a  master.  On  the  1st  day  of 
June,  1899,  said  master  made  his  report,  re- 
citing ther^  that  he  found  due  fnnn  appd- 
lante  to  fliipellees  fl,l£0  for  principal,  V7B.80 
for  Interest,  $100  for  a  reasonable  attorney's 
fee,  and  $18.91  tor  court  coats.  On  the  23d 
day  <it  June,  189D,  chancdior  b^ow  en- 
tered a  decree  confirming  the  master's  report, 
but  reciting  ther^  that  "it  appearing  to  the 
court  ttiat  tbe  complainant,  by  her  admis- 
sion, Is  only  entitled  to  |1,290JU  of  the 
amount  reported  by  tbe  master,  the  remain- 
der being  error  and  tainted  with  usury,  Is 
not  and  never  was  claimed  by  the  complain- 
ant, and  ahe  having  by  her  solicitor  entered 
a  dlscUilnier  and  remittitur  as  to  said  amount 
It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  cranplalnant  6o 
have  and  recover  of  snd  from  the  defendant 
Wiley  B..  Lyle  the  sum  of  twdve  hundred 
and  ninety  and  dollara,  being  tibe  aum 

due  her  on  aald  note,  together  with  the  coste 
and  expenses  Incurred  by  ber  in  the  colle(^• 
tlon  of  the  amount  due  on  said  not^  as  stipu- 
lated therein,"  and.  In  default  of  tbe  payment 
of  the  amount  so  found  to  be  due  by  the  let 
day  of  July,  1889,  decreeing  and  ordering  the 
mortgaged  premises  sold. 

Appellants  seek  a  reversal  In  this  court, 
and  assign  as  emm,  first,  the  court  below 
erred  in  overruling  the  defendaote*  demurrer 
to  the  bill  of  complaint;  second,  the  court 
below  erred  In  confirming  that  part  of  the 
master's  report  wherein  complainants  were 
allowed  $100  solicitor's  fees;  third,  the  court 
below  erred  in  decreeing  an  excessive  sum 
to  be  imld  by  tbe  defendante  to  the  com- 
philnante  undo-  the  gnlso' o£^IIcltor*8ifee^ 
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In  fitw  abaencB  of  any  ttliMilatlDn  In  tbe  note 
or  mortg^e  tberef or,  and  without  any  piayor 
la  tbe  bill  of  Gom^alnt  for  radi  ■oUdtM't 
tern. 

A  dlMiuBlon  <tf  theae  errora.ln  detail  would 
tw  profltlesB.  tlunfore  content  oundvea 
by  saying  that  we  have  carefully  considered 
them  all,  and  have  reached  the  folio  wing  con- 
clDslon:  No  error  waa  committed  In  ovemil- 
iDg  the  demurrer  to  the  )3i\h  However,  the 
chancellor  did  commit  error  in  allowing  an 
attomey'a  or  ■olldtor'a  fee  of  $100,  for  the 
leaatm  that  neither  the  note  nor  mwtgage 
eontalM  any  stipulation  whatever  for  the  pay- 
ment of  such  fees,  and  the  bUl  contains  no 
pnyor  ttiwefor.  It  la  true  that  the  mort* 
gage  oontalni  a  provision  for  the  payment 
fl<  aH  cos^  charges,  and  expenses  which  tbe 
mort;gagee  "may  Incur  or  be  pat  to  In  coUect* 
Ing  by  foredoeore^'*  but  It  Is  not  alleged  In 
the  bill  that  any  attorney's  fees  had  been 
incurred,  or  that  complainants  bad  been  put 
to  any  coste  or  expense  In  the  emi^oyment 
at  an  attomej  f<w  the  foredosnre  of  the  mort- 
SiVft.  As  was  said  In  Adams  t.  Payson,  11 
m.  26:  "No  dalm  for  tbat  fee  Is  set  up  In 
tiie  bill,  and  the  defendant  had  no  ojipor- 
tonl^  of  defending  tbat  claim.  The  court 
could  not  give  the  complainant  more  than  he 
asked,  and  showed  by  his  bill  that  he  was 
entftled.  to."  Also  see  Augustine  v.  Dond,  1 
UL  App.  588;  Lee  v.  McCarthy  (decided  by 
the  Supreme  Court  of  California  m  1804,  but 
not  officially  reported)  S6  Pac.  1034;  0  Bbey. 
PL  ft  Pr.  448.  As  was  said  In  Tate  v.  Pen- 
sHccda,  Onlf,  Land  ft  Development  Co.,  S7 
Fla.  43».  20  BoaOi.  642.  68  Am.  St  B^. 
2SU  Seventh  beaftiote: '  "It  Is  an  estebUshed 
mle  of  chancery  practice,  and  of  pleading 
and  practice  generally,  that  the  allegata  and 
probata  most  correspond.  However  foil  and 
convincing  may  be  the  proof  as  to  any  easen- 
tisl  fact,  imleos  the  fact  is  averred,  proof 
alona  Sb  tauulBdent.  All  tbe  evidence  offered 
in  a  case  should  correspond  with  the  ^lega* 
tio/OB,  and  be  confined  to  the  Issosa.**  Also 
hi  Price  T.  Bodsn,  89  Fla.  218.  text  223,  22 
Sooth.  657,  It  was  said  by  tbla  eonrt:  "While 
the  iKDceedings  after  a  dectee  pro  omftsso  are 
ex  parte,  and  tbe  party  in  default  is  not 
eaUHed  to  notka.  or.  of  rlgh^  to  be  heard, 
yet  tha  fluat  decne  mnst  be  vaojpet,  •  and 
based  upon  the  aUegatSona  of  tbe  bill.  As 
lUDoanced  in  flw  case  of  'Shmaaoa  v.  Wooa> 
ter.  114  U.  8.  104.  B  Supw  Ot  788,  30  Ii.  &d. 
lOS^  a  deeves  la  not  a  decree  as  of  conm^ 
aceoAUng  to  tbe  prkyer  of  the  Mil.  nor  as 
flie  congilainant  diooses  to  make  it;  but  It 
ahocOd  be  made  by  tbe  oouxt  acocnrdlng  to 
what  is  pnper  to  be  decreed  npoD  the  state- 
noite  of  the  Hll.  assumed  to  be  true.  In 
tte  MH  flled  iQ^  'Bppdlee,  Boden,  to  enf  cmw 
Us  UeD,  ttere  is  no  dalm  for  attorney's  fees, 
and  no  allegation  for  gnch  a  demand  against 
appsDanta.  Und»  the  default  on  the  allega- 
tions of  t±d8  MU  flie  allowance  ^it  an  attor- 
ney's fee  iRiB,  in  our  judgment,  Improper,  and 
■hould  aot  have  been  aHowed.  We  do  not 
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eonslder  wbeUw  It  was  legal  to  allow  at- 
torney's fees  In  any  case  on  a  blB  to  otforce 
a  mechanic's  lien  under  tbe  stetnte  In  force 
when  this  case  arose,  as  the  condualon 
reached  would  follow,  should  It  be  conceded 
that  such  fees  could  be  allowed  on  proper 
allegatlODB  and  shovrlng.**  For  the  like  rea- 
son, we  do  not  consider  whether  or  not  the 
words,  "all  cost^  charges,  and  opensn  the  - 
party  of  the  second  part  may  Incur  or  be 
put  to  In  collecting  by  foredosure,"  are  suffi- 
ciently broad  and  comprehensive  to  warrant 
the  allowance  of  an  attome3r*a  or  8dldtor*s 
fee  upon  proper  allegations  In  tbe  bill,  and 
prool  to  8un>ort  the  sam& 

It  also  appears  from  the  decree  Itself  that 
a  portion  of  the  amount  reported  to  be  due 
by  the  master  was  "error  and  tainted  with 
usury";  the  same  being  admitted  by  com- 
plainant, not  dalmed  by  her,  and  a  remitti- 
tur entered  by  her  solldtor.  However,  as  to 
what  amount  was  so  "tainted  with  usury." 
and  for  which  a  mnlttttnr  was  entmd,  does 
not  appear  fran  the  transcript  and  we  are 
not  Informed.  Be  that  as  It  may.  It  was 
error  to  redte  In  the  decree  that  the  master's 
report  was  'in  all  thh^a  confirmed,"  and  It 
was  also  error  to  allow  any  sum  whatever 
for  Interest  Chapter  40^  p.  61,  Laws  of 
Florida,  Acte  of  1801,  known  as  our  usury 
statute,  provides  for  the  forfeiture  at  the  en- 
tire interest  and  that  "(Hily  tiie  actual  prin- 
dpal  sum  of  such  usurious  contracts  can  be 
enforced  dtber  at  law  or  In  equity."  See 
Maxwell  v.  Jacksonville  Loan  ft  Imp.  Co. 
(dedded  at  the  presait  term)  48  8.  B.  — . 
While  this  point  Is  not  argued  In  tlie  case  at 
bar.  yet  It  appears  upon  the  face  of  the  de< 
oee,  and  we  cannot  Ignore  it 

From  what  has  been  said.  It  follows  that 
the  decree  appealed  from  most  be  reversed, 
with  directions  to  ent^  a  decree  In  Ite  stesd 
to  favor  of  the  complainants  and  against  the 
defddante  for  the  sum  of  $1,160  for  princi- 
pal and  f  18.01  for  court  coste;  omitting  tbere- 
tnnn  any  and  all  sums  for  interest  and  attor- 
a^'a  fees.  The  coste  of  thte  appeal  will  be 
paid     the  aj^dlecs. 

OUa.  H) 

STATE  ex  rd.  MONNIBR  v.  BOARD  OF 

PHARMACY.    (No.  14,68a) 
(Supreme  Court  of  Lonlslafla.  Dec  1,  1902.) 

APPBAL-JTIRIBDICTIONAL  AUOUNT-PHAR- 
UAGIST— KBGISTRATION. 

On  Motion  to  Dismiaa. 

1.  While  the  relator  does  not  in  hia  petition, 
make  any  averment  aa  to  the  value  of  toe  right 
to  him,  which  he  aeeks  to  mforce  by  tbe  writ 
of  mandamas,  it  la  dedudbie  from  the  evidence 
that  mch  a  right  Is  worth  to  him  more  than  two 
tboaaaDd  dollars.  This  being  so.  this  Court  has 
Jurisdiction  of  tbe  aK»eaI. 

On  the  Merits. 

2.  The  propoaitloh  that,  becanse  the  Board  of 
Pharmacy  conaldered  a  particular  provision  of 
Acts  1888,  p.  74,  No.  66,  by  which  it  was  cre- 
ated, unwise,  ana  inconvenient  of  application,  it 
could,  by  resolution,  repeal  or  abru^eiu' iL 
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wlfiDil,  bot  mumiiid.  And  It  does  not  affect 
the  rights  of  the  relator,  who  applied  tot,  and 
waa  entitled  to,  ragiBtration  aa  a  phannadst, 
asreeablr  to  the  proriBion  referred  to,  that, 
■iDce  the  Institution  of  thia  proceeding  for  the 
enforcement  of  those  rights,  the  General  As- 
■emblr  baa  aAopM  and  exsramd.  In  Aeti  1902, 
p,  247.  No.  144,  the  Tiew  entertained  bj  the 
board,  ilnce  that  act  cannot  be  applied  to  the 
relator  without  giving  it  a  retcoactiTe  effMC,  not 
called  for  by  Its  language. 
(Syllabua  bj  the  Court) 

Appeal  from  CItU  District  Court,  Parlsb 
of  Orteana;  Thomas  C.  W.  BUla,  Judge. 

Action  by  the  state,  on  the  relation  of 
Jules  Monnler,  for  a  writ  of  mandamus  to 
tbe  Board  vt  Pbarmacy.  Judgment  for  e»> 
lator,  a2id  defendant  appeals.  Affirmed. 

Henzy  U  Garland,  Jr^  for  appellant 
Branch  K.  Miller,  for  appellee. 

On  Hotlon  to  Dlsmiaa. 

BLANCHAED,  J.  The  ground  of  the  mo> 
tton  to  dismiss  Is  that  the  matter  In  dispute 
does  not  exceed  two  thousand  dollars  In 
Tslne,  ezclusiTe  of  interest 

The  object  of  the  auit  Is  to  compel  the 
Board  of  Pharmacy  to  register  relator  as  a 
pharmaclBt  and  to  Issue  to  him  a  certificate 
of  such  registration  In  accordance  with  the 
terms  and  proTlalons  of  Act  OB  ftf  188S, 
p.  74. 

In  the  answer  of  tbe  defendant  it  Is  rep- 
resented that  the  Board  of  Pharmacy  has  a 
public  duty  to  perform,  which  is  to  see  to 
It  that  only  competent  pharmacists  are  regis- 
tered and  that  the  best  test  of  competency 
la  an  examination. 

It  Is  further  represented  that,  besides  Its 
public  duty  In  the  premises,  the  Board  has  a 
pecuniary  interest  In  insisting  upon  examina- 
tion, by  reason  of  the  fact  that  the  fee  for 
examination  Is  five  dollars.  And,  In  this 
connection,  it  Is  set  up  that  If  the  class  of 
applicants  to  which  relator  belongs  Is  held 
exempt  from  examination,  and,  thus,  from  the 
payment  of  tbe  fee  of  fire  dollars  for  each 
applicant  tbe  loss  to  the  Board  will  exceed 
the  sum  of  two  thousand  dollars.  The  erl- 
dence  adduced  snstalna  this  contention. 

While  the  relator  does  not  in  his  petition, 
make  any  averment  as  to  the  value  of  the 
right  of  registry  to  him.  It  abundantly  ap* 
pears  from  the  evidence  that  tbe  same  Is 
worth  more  than  two  thousand  dollars. 

By  occupation  he  is  a  drug  cleric  or  phar< 
rnadst  That  Is  his  vocation  and  he  has  con- 
tinuously pursued  It  since  1884  In  the  Cl^  of 
New  Orleana— abont  18  years. 

Tbe  law  makes  It  unlawful  for  any  other 
than  a  registered  pharmacist  to  compound 
medicines,  drugs,  or  chemicals,  or  to  conduct 
an  apothecary  shop  or  drug  store. 

So  that,  unless  the  relator  Is  admitted  to 
registry  as  a  pharmacist  1^  the  Board,  bis 
eaieer  as  anCh  la  ended  and  his  ability,  in 
eonaeqnenoe,  to  earn  a  UveUbood .  lessened. 

If  he  has  pursued  his  vocation  aa  pharma- 
dit  (or  eighteen  yeara  and  gained  a  UveU- 


bood by  ttiat  means,  and  Intends  to  continue 
to  pursue  It  for  the  years  to  come,  which  we 
must  assume  since  he  applies  for  registration, 
tbe  conclusion  Is  unavoidable  that  tbe  right 
of  registry  Is  worth  more  than  two  thousand 
dollars  to  Um,  and  this  Court  baa  Jnrladlo- 
tton. 

Iba  motion  to  dlsmiaa  la  denied 

(Uarch  80,  190M 

Statement 

MONROB,  J.  The  relator  appUed  to  be 
registered  aa  a  pharmacist  upon  the  basis 
of  "four  years'  practical  experience"  prior  to 
tbe  passage  of  Acts  1888,  p.  74,  No.  66,  in  the 
manipulation  and  compounding  of  physicians* 
prescriptions,  under  Oscar  Bobln,  a  registered 
pharmacist  He  waa  given  to  understand 
that  bis  appUcatlon  was  not  in  due  form,  and, 
having  amended  it  be  received,  August  4, 
1901,  a  letter,  signed  by  the  secretary  of  tbe 
respondent  board,  saying: 

"Your  application  for  registration,  by  vir- 
tue of  having  had  experience  prior  to  August 
1888,  was  presented  to  the  committee  on  ex- 
amlnatloo,  at  their  meeting  August  2nd,  and 
the  same  was  referred  to  tbe  board  for  ac- 
tion. Tbe  board  had  previously  ruled  that 
experience  prior  to  the  act  would  not  be 
taken  as  sufficient  to  register  a  man  with- 
out examination.** 

This  was  followed,  December  3d,  by  an- 
other letter  from  the  same  source,  saying: 

"At  a  meeting  of  the  Board  of  Piiarmacy, 
held  Nov.  30th,  1001,  your  application,  show- 
ing experience  In  the  manipulation  and  com- 
pounding of  physicians*  prescriptions  from 
1882  to  1888,  was  presented  to  the  board,  and 
you  were  refused  a  certificate." 

In  May,  1002,  he ,  made  tbe  present  ap- 
plicatiott  for  a  mandamus,  to  which  the 
board,  after  excepting  to  the  sufficiency  of 
the  appUcatlon  previously  made  to  It  an- 
swers tbat  in  1806  It  adopted  the  foUowlng 
resolution,  to  wit: 

"Resolved,  that,  from  and  after  tbe  No- 
vember meeting,  no  person  who  has  faUed 
to  avail  himself  of  tbe  exemption  clause  of 
the  Act  66  of  1888  will  be  registered  as  a 
qualified  assistant  or  reglsta«d  pharmacist 
upon  experieuce  dating  beyond  the  date  of 
tbe  passage  of  Act  66  of  18SS,  and  that  the 
secretary  send  otit  a  notice  to  this  elfect" 

Further  answering,  the  respondent  alleges 
that  the  adc^tlon  of  tills  resolutton  was  a 
matter  within  Its  Implied  powers,  and  waa  a 
proper  exercise  thereof,  and  that  it  operates 
as  an  effectual  bar  to  the  relator's  applica- 
tion. It  further  alleges  that  as  ^e  fee  there- 
for la  |5,  it  has  a  pecuniary  hiterest  In  re- 
quiring each  appUcant  tot  r^^stratSon  to 
pass  an  examination,  whldi  Interest  exceeds 
In  value  tbe  sum  of  $2,000. 

Belator^i  aroUcatkm  to  the  board  waa  made 
In  accordance  with  the  fbrm  prescribed  by  the 
board,  and  was  supported  ^r  his  own  afllda- 
Ttt  and  by  that  of  Oscar  Robin,  «  Mglstwad 
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pharmacist,  wbo  had  been  a  member  and 
prealdent  of  tbe  board.  Upon  the  trial  «i  tiie 
merlta  It  was  shown  by  oncontradlcted  evi- 
dence that  bis  "practical  experience  In  tbe 
manipulation  and  compounding  of  pby^elanB' 
preserlptiona  under  tbe  superrlaUm  of  a  reffls- 
tered  pharmadat"  began  In  1882,  and  bas  con- 
tfnoed  up  to  the  present  time.  Upon  the  case 
as  tboa  presented,  there  was  jadgment  mak- 
tog  the  mandamus  perempto^.  The  board 
bas  appealed,  and  the  relator's  motion  to  dis- 
miss the  appeal  bas  ben  orermled. 

Opinion. 
On  tbe  Merits. 

8ectlni  1  oC  the  statute  which  Uw  relator 
biTOkes  makes  It  'nmlavful  for  any  other 
than  a  reglatered  pharmacist  to  compound 
medicines  *  *  *  or  to  conduct  •  •  • 
Auj  apotbecazy  or  dnv  stor^"  etc.  Section  2 
jcoTUes  that  any  pnson  31  years  old  may 
be  registered  on  application  to  tbe  Board  of 
Fbannacy  {created  by  tbe  statute)  <l)  on  ex- 
UbttliiK  a  diploma  ttem  a  college  or  school  of 
pbarma^,  tbe  status  of  which  shall  be  ap- 
praned  by  tbe  board,  accompanied  by  an  affl- 
daTlt  setting  forth  bis  age,  and  Identifying 
bbn  wltb  soeb  diploma;  or  Gi)  if  no  ancb  di- 
lOoma  Is  produced,  upon  his  presenting  "an 
alBdaTlt  that  he  has  bad  foor  years'  practu 
eal  experience  in  the  manipulation  and  com- 
poandlng  of  pbyalclana^  preacriptloiH,  under 
tbe  siiperTldon  of  a  registered  pharmacist, 
who  shall  also  attest  the  troth  of  said  afflda- 
Ttt  by  swearing  thereto^  If  said  r^tered 
I^urmadst  be  alive  and  resident  In  the  state 
ttt  LoQlslana."  etc. 

Section  3  prides;  "That  the  foregoing 
proTldon  of  this  act  not  apply  to.  or  af- 
feeti  any  peiaon  who  shall  be  engaged  In  tbe 
actual  i^nparatloii,  cmnponnding  and  dispen- 
sing of  medicines,  or  drugs,  In  the  drug  and 
apotbecary  business,  as  proprietor  of  the 
same^  or  as  a  qualified  assistant  therein,  at 
the  time  nt  the  passage  of  this  act,  except  in 
so  ftir  as  relates  to  registration  and  fees  pro- 
Tided  in  section  5.  A  qualified  assistant,  en- 
gaged In  tiie  business  at  the  dme  of  the  pas- 
sago  of  this  act,  Is  one  who  has  had  not  less 
than  two  year^  esj^mse  la  tbe  preparing, 
eempoondlng  and  dispensing  of  medicines,  or 
drugs;  in  the  drag  or  apothecary  business. 
An  other  actual  assistants,  actually  engaged 
la  ttio  business  at  the  time  of  the  passage  of 
flds  act;  sball,  upon  tbe  ccnnpletion  of  a  like 
term  of  two  years*  eiqperlence,  be  ontitled  to 
registration  as  qnalifled  asdstants,  without 
eumlnfl  tJon,"  etc 

Section  4  authorises  the  board  to  refuse 
i^Mratlon,  1^  upon  examination,  It  belleres 
the  affidavits  offered  In  support  of  tbe  appli- 
cation tbertfor  to  be  nntme,'*  subject  to  the 
fl|^  of  ttM  applicant  to  appeal  to  tbe  conrta," 
etc 

Section  B  provides  that,  wtam  the  apidlcant 
famishes  neither  diploma  nor  affidavit  ha 
Mgr  be  registered  1900  passing  •  latlsfactoqr 
MBo.— U 


examination  before  tbe  board,  and  it  farther 
providea  that  tbe  fee  for  such  examlnatioa 
Shan  be  |0  and  for  nglstcatloo  wiaumt  aih 
aminatlon  fS. 

Acta  1888,  pp.  74,  7S,  Na  66. 

Tbe  rela^  asserts  that  be  Is  oitltled  to 
registration  without. examination.  The  reason 
for  which  the  board  refosed  to  register  bbn 
is  stated  by  ttie  presmt  and  formir  secre- 
tary, both  of  wbom  are  or  were  nmnben  of 
the  board,  as  follows: 

**Q.  Mr.  Godbold,  yon  are  secretary  of  tbe 
Board  ct  Pharmacy?  A.  Tes,  star.  Q.  Mr. 
Mmnlen^B  vpUcatlon  la  In  the  oact  terms  of 
tb»  law.  What  are  tbe  grounds  of  the-  r^ 
fusal  to  give  blm  what  the  law  says  he  is  en- 
titled to?  A.  He  didn't  make  it  In  the  proper 
time;  that  is  the  reason.  Q.  When  should  he 
have  made  It,  In  your  opinion?  A.  Prior  to 
the  rule  of  this  board  In  188S.  Q.  l%e  reso* 
tntion  of  'Oils  board  Ut  1895  you  constme  aa  a 
limitation  iq>on  the  act  of  18S8?  A.  Tes,  sir. 
*  *  *  Q.  (CroB»«x.)  Then  the  resolntlon 
passed  then  was.  In  your  t^inlon.  In  accord- 
ance with  tbe  powers  given  In  tbe  act?  A. 
Under  tbe  advice  of  tbe  Attorney  Qeneral,  I 
tiiink  they  were.  Q.  Ton  deem  tb^  action 
yon  took  on  tbl»-  A.  Was  proper  action. 
Q.  And  was  Justified  by  the  Act  Na  66  off 
1888?  A.  Tes,  dr.** 

Mr,  Taylor  testifies  that  he  was  secretarj 
of  the  board  In  iS0&,  when  ttm  resolution  tar 
question  was  adt^ted,  and  that  he  consid- 
ered it  competent  action,  because  tiie  board 
found  It  difficult  to  conform  to  tbe  provislonr 
of  the  ttatote; 

Thus:  "Q.  In  your  oplnl<m,  and  those  ci 
your  associates  of  tbe  board,  this  was  an  un- 
wise provision,  this  allowing  a  man  to  be  re^ 
istered  tm  four  yeata*  experience?  A.  Tes, 
dr.  Q.  And  If  yon  had  been  a  member  of 
tbe  General  Assemkdy  yon  would  have  voted 
against  tbe  law?  A.  Tes,  sir.  Q.  And  it 
Governor,  yon  would  have  vetoed  it?  (Ob- 
jection.) By  the  witness:  Not  necessarily. 
Q.  It  Is  because  of  the  difficult  met  by  the 
board  ttt  disctaargbig  it  (?)  that  induced  the 
adoption  of  this  resolution?  A.'  Tea,  sir.** 

The  propcMdtlon  tbst  because  tbe  board  con- 
sidered a  particular  provMon  of  the  lavr,  by 
wbich  it  iras  created,  nnwlse,  and  inconven- 
ient application.  It  could  repeal  or  abrogate 
It  by  resolution.  Is  original,  bnt  unsound. 
And  It  does  not  affect  the  questlra  here  at 
Issue  that  the  Oenwal  Assembly,  In  Acts 
1902,  p.  247,  No.  144,  has  adopted  and  ex- 
pressed tbe  Tiew  entertained  by  tbe  board  as 
to  the  unwisdom  of  the  preceding  legislation, 
since  fbe  act  of  1002  provides  for  the  future, 
whilst  the  rights  of  the  plaintiff  are  to  be  de- 
termined by  tbe  law  In  force  when  he  applied 
fbr  and  was  refused  registration. 

Thus:  Section  1  of  the  Acts  of  1902,  p. 
247.  No.  144,  amending  and  re^nactlng  sec- 
tion 2  of  Acts  1888,  p.  74,  Na  66,  reads  In  part 
as  follows:  *7bat  any  perscm,  twenty-one 
years  ot  ag^  presenting  an  affidavit  setting 
forth  a  practicsl  0xsaAme9  ot  torn  mars,  j 
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•  •  •  111111 1M  entlQed  to  regtatntjon  after 
passing  a  aatltfactory  exaikiliiation  before  the 
State  Board  of  Pharmacy,''  etc.  The  relator 
had,  however,  presented  hla  apidlcatloD,  afll- 
daTlt,  ete^  before  the  passage  of  this  act  luid 
at  a  time  at  which  he  was  required  to  do  notta- 
big  more  In  ordtt  to  entfOe  blmscU  to  lus- 
tration, ao  that,  whilst  the  amending  statato 
atvltes  to  those  presenting  <L  who  may  In 
tlie  ftitnre  preaenQ  wntih  affida^ts.  It  cannot 
be  applied  to  the  relator  without  glTlng  It  a 
retroaetlTO  effect,  not  called  tor  by  its  lan- 
guage. 

The  Judgment  a^ealed  frmi  !■  fliertfon 
afflcmedi 

(110  La.  106) 

UULLBB  T.  BOTH.   (Ne.  14^0.)* 

<Siipreme  Conrt  of  Ixinldana.   Nor.  17,  1902.) 

■BTOFPBL  —  TITLB  TO  OONVST  —  AS8UMPTI0H 
OF  TAXB8. 

I  1.  A  party  who  acquired  parcbaBe  from 
another  ta  estopped  to  deny  that  other  had  a 
title  to  convey. 

2.  Where  certain  partlM.  In  the  jear  1887, 
buy  at  tax  sale  for  the  taxea  of  1876  a  piece 
of  property,  and  assume  payment  of  the  taxes 
due  tbereoa  for  1880  and  rabsequeut  rears,  aod 
•everal  weeks  later  sell  to  another  the  same 
^perty,  aod  that  other  in  the  act  of  purchase 
asBumes  parment  of  whateva  taxea  may  be 
due  on  the  property  for  1880  and  subseQueat 
years,  the  party  last  assuming  is  in  no  position 
to  raise  the  question  that  bis  Teudors  did  not 
pay  the  aasamed  taxes  and,  boice,  had  no  title 
to  convey. 

^llabas  by  the  Court) 

Appeal  from  Clrll  District  Court,  Parish  of 
Orleaoa;  Fred  D.  King,  Judge. 

Action  by  Mary  MuIIer  against  Jacob  Hotlk 
Jadgment  for  defendant,  and  plalntiflr  ap- 
peiilB. .  Affirmed. 

A.  J.  Lewis,  fw  appelant  Bonard  ntche. 
for  appellee. 

BLANCHARD,  J.  This  cause  U  for  the 
second  time  before  the  Court  It  came  here 
formerly  on  appeal  by  plaintUT  from  a  Judg^ 
ment  adverse  to  her.  It  was  then  considered 
that  sabstantlal  justice  could  not  be  done 
between  the  parties  in  the  stato  of  the  record 
«8  presented  on  that  appeal,  and,  accordingly, 
in  the  exerci)Be  of  the  Courts  dlacreUon,  the 
case  was  remanded.  Bee  lOB  La.  .340,  2d 
South.  709. 

In  remandlpg  it  certain  Instroctlons  were 
given.  Theae  were  (1)  that  the  tax  titlet 
which  is  one  of  the  sources  of  defendant's 
tenure  and  hold  of  the  property,  be  offered 
and  received  In  evidence;  (2)  that  testimony 
be  offered  to  show  whether  or  not  the  taxea 
subsequent  to  the  year  1879,  assumed  in  the 
tax  deed,  had  been  paid;  .and  <3)  that  a  sur^ 
vey  be  tnidered  .to  establish  the  identity,  If 
snch  be  tbe  case,  of  the  lots  described  in 
plalntlfrs  petition  with  the  lot  .No.  6  in 
•quare  402  as  acquired  at  tax  sale  by  defend* 
ant  aod  his  .^purchasers  6<^iemel  and 
Sttunpf. 

•Rehwlng  deiiM  AprU  U,  IHL 
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VbM  earn  la  mauSmttf  itatofl  on  fba  flsM 

i^wal  and  need  not  now  be  restated  in  tx- 
latMOb' 

There  was  ecror  tha  fbrmsr  oj^nkm  to 
tbe  statement  then  made  that  th«  pHjiHaly  to 
qneation  had  been  sold  In  the  year  1887  tinder 
an  assessment  (tf  0ie  same  to  tiie  name  ttf 
Henry  Unller,  husband  of  the  plalntUt,  when 
at  the  ttme  of  such  asseeBmoot  It  was  tt« 
a^part^  property  of  the  plaintiff. 

The  tmth  la  the  property  was  aMwed  to 
1875  in  the  name  of  tte  true  owner,  wbo  at 
that  time  loaa  Btnry  MvUer.  Mnller  lort 
the  property  to  Beptombw  1875,  nndw  an  «- 
ecotlon  against  him  and  it  waa  acquired  at 
the  aherUTs  sale  by  B..K.  Wariiingtini,  wbooe 
deed  Waa  reglstmd  <ni  October  5»  ISIS.  In 
1878  (deed  recorded  in  1879)  Wasbtogton  MM 
it  to  lira.  Maxy  Mnller,  who,  meanwhile  had, 
by  decree  of  oonrt,  become  separated  to  prop- 
erty from  ber  bnaband,  Henry  Mnller. 

But  no  one  paid  the  taxea  due  tbe  Stato  on 
the  property  tor  tiie  year  1876,  and  so  It  hap* 
pened  that  in  the  early  part  of  1887  the  tax 
collector,  under  the  antborlty  of  Acta  IWi, 
p.  104,  Na  82,  sold  it  for  the  taxee  of  1835 
and  Jacob  Hoth,  Joseph  Schema  and  Jotoi 
Stompf  became  tiie  purchasers. 

Henry  HuIIer,  tbe  hnaband  of  plaintiff,  bad 
died  before  this,  to  wit:— to  1882. 

Since  Henry  MuHer  waa  living  to  18T5,  and 
since  be  owned  the  propwty  at  tbe  date  of 
the  assessment  and  until  September  of  Oat 
year,  it  was  propedy  assessed  to  blm  tor  flie 
taxes  of  1879. 

Those  taxes  not  having  beoi  paid  the  tax 
collector  had  autbwity  to  aell  the  i^operty 
for  the  unpaid  taxes.  In  his  deed  to  Hotb, 
Schemel  and  Btumpf  it  Is  recited  that  tbe 
property  and  Improvementa  were  dniy  and 
legally  Bssessed  In  the  name  of  Henry  Mnller 
for  the  year  1875,  and  that  the  Widow  H. 
MoUer  was  tbe  thai  iwesent  ownw-l.  ^  at 
tbe  date  of  tbe  tax  sale. 

Nothing  appears  to  Impeach  tbe  vaUdlly  <tf 
this  tax  sale.  Tbe  record  is  barren  <tf  evi- 
dence trading  to  show  It  waa  not  made  to  a^ 
cordance  with  the  reqnlrementa  of  law.  We 
must  assume  Its  legal  sufficiency. 
-  But  even  if  anytiilng  did  appear  to  discred- 
it it,  platotlff  la  not  to  a  poalttim  to  avail 
herself  of  tbe  same  u  tbe  followtog  wtii 
show. 

■Several  weeks  after  tli^r  purduse  of  tbe 
property  at  this  tax  sale,  Hotn,  Scbemd  and 
Stumpf  sold  the  same  to  the  platotlff  and  die 
accepted  title  from  them. 

Mrs.  Mnller,  a  widow  at  tbe  time,  was  ea- 
pable  of  contracting,  and  she  must  be  b^  to 
the  consequences  of  htx  contract  unless  toe 
same  was  vitiated  by  fraud,  collusion  or  do- 
resB  practiced  upon  her  at  the  time.  Ths 
record  Is  barren  of  any  evldrace  sbowtoe 
this.  She  well  knew  she  was  bnytaig  a  tax 
title;  the  act  of  sale  recited  how  her  vendors 
acquired  the  property. 

■  HRrinff  ncce^ted  title  from  tbem,  she  la 
new  estopped  to  deny  they  bi^-a  tltie  tikooik: 
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Tey.  ArmoTer,  Adm'r,  t.  Oase,  9  IM,  Ann. 
242;  KervlD  t  Ins.  Co..  S6  La.  Aim.  85. 

Sbe  paid  flOO.OO  casta  and  gave  her  note 
secured  by  mortgage  on  tlie  property  for 
1250.00.  She  faUed  to  pay  tMs  note  and  ItB 
holder,  Bexach.  foreclosed  'the  mortgage.  At 
the  sale  that  followed,  which  was  In  May 
1888»  one  Hlretloa  became  the  pi;ircbas».  He 
SDbsequently  eold  the  property  to  Hoth.  Sche* 
mel  and  Stompf— the  former  owners— and  in 
J  one,  1890,  Scheme!  and  Stumpf  conveyed 
their  Interest  to  Hoth,  present  defendant 

We  And  from  the  evid^ice  that  the  identi- 
cal property  in  dispute  has  been  variously  de> 
scribed,  sometimes  as  Lot  6  in  square  402, 
bounded  by  St  Claude,  Clouet,  Louisa  and 
Bfarals  Streets  In  the  City  of  New  Orleans; 
sometimes  as  Lot  22  in  square  402,  bounded 
by  the  streets  named;  and  sometimes  as  Lot 
16  and  the  haU  of  Lot  IS  adjoining,  in  Square 
402,  bounded  by  said  streets. 

But  however  designated,  whether  as  Lot  6, 
or  Lot  22,  or  Ix)t  16  and  the  half  of  Lot  16. 
it  Is  the  same  property,  measuring  forty-sev- 
en, and,  perhaps,  a  fraction,  feet  on  St.  Claude 
street,  by  a  depth  of  118  feet  more  or  less. 

Two  surveys  were  made— each  of  the  liti- 
gants  engaging  a  surveyor,  who,  separately, 
performed  the  work.  It  would  have  been 
better  for  the  trial  ivOee,  after  the  remand- 
ing of  the  case,  to  have  appointed  surveyors 
to  do  the  work  under  the  court's  commission. 

The  surveyors  employed  by  the  litigants 
practically  agree  as  to  the  exact  situs  of  the 
1/xapertj,  locating  it  at  about  the  same  dl»^ 
tance  from  tiie  bordering  streets,  and  the  wit 
nesses  of  plaintiff  and  defendant  alike  Iden*' 
tify  it  by  the  municipal  numb^  3126,  3127. 

The  Borveyors  each  presented  a  map  show- 
tag  the  resnlts  of  their  respective  surveys, 
and  on  these  maps  the  same  location  1b  giv- 
en the  property. 

And  It  Is  proven  that  the  property  now  In 
the  possession  of  the  defendant,  and  for 
which  this  petitory  action  is  brought  to  have 
him  ousted  as  being  without  title,  Is  the  same 
property  formerly  occupied  by  the  plaintiff- 
occupied  by  her  under  the  titlo  she  acceptea 
from  Hoth,  Schemel  and  Stumpf  as  hereiu- 
.before  set  forth.  Indeed,  it  is  shown  tb:.t 
Min  Mailer  owned,  at  the  time  of  the  tax 
sale  made  In  1887  for  fb»  taxes  of  1875,  no 
otber  propart7  In  aqtuu*  No.  402  except  that 
In  dtapnte^ 

It  Is  not  essential  that  the  lot  number  on 
tb»  assessment  roMs,  w  «i  the  tax  deed, 
■bonia  correspond  with  that  given  In  the  no* 
taxlal  title.  Wtot  Is  essential  Is  that  such  a 
dooa'lpUon  of  the  property  be  given  on  the 
aesesament  roUa  as  wlll.serre  to  describe 
and  Identic  it  and  which  does  not  mislead 
tho  mma.  Th»  requirement  of  section  1  o'. 
No.  82,  p.  106,  Acts  1881,  la  that  it  shall  "be 
Mdrertlaed  toy  a  description  only  snffidoit  to 
Identify,  describe  or  deliver  the  property." 

With  regard  to  tlie  contratkm  at  plaintiff 
that  Hoth.  Schemel  and  Stumpf,  in  purchas- 
ing the  property  at  tax  sale  in  1887 -for  the 
ttxes  ot  JJNSi  aanuned  payment  of  the  State 


and  City  tans  due  thereon  for  tiia  year  1880 
and  subsequent  years,  and  that  they  did  not 
make  good  this  assumption  by  paying  those 
taxes.  In  consequence  of  which  their  title  nev- 
tr  attached,  It  suffices  to  say  that  the  taxes 
for  1880  and  subsequent  years  were  paid. 
The  evidence  establishes  this. 

It  can  make  no  material  difference  wheth- 
er paid  by  the  tax  purchasers  or  by  some  one 
else,  so  that  th^  were  seasonably  paid. 

Besides,  the  plaintiff  is  In  no  position  to 
raise  this  question,  for  the  reason  that  some 
three  weeks  after  Hoth,  Schemel  and  Stumpf 
bought  at  the  tax  sale  In  1887  they  conveyed 
the  property  to  the  plaintiff,  as  heretofore 
seen,  and  In  the  act  of  purchase  she  (plain tiff) 
expressly  assumed  the  payment  of  all  state 
and  city  taxes  "ttiat  may  be  dne  on  and  by 
said  property  from  the  year  1880  to  the  cur- 
rent year  1887.** 

The  remanding  of  the  case  when  here  on 
the  former  appeal,  and  the  subsequent  pro- 
ceedings had,  has  served  to  demonstrate  that 
the  plaintiffs  claim  to  the  property  Is  un- 
founded in  either  fact  or  law. 

The  ju<3gment  of  the  District  Court,  nega- 
tiving for  the  second  time  her  pret^aions.  is 
found  to  be  correct  and  thie  same  is  affirmed. 


(110  La.  109) 
Buccesslon  of  BOTHICK.   (No.  14,198.) 
(Supreme  Conit  of  Louisiana.  Dee  2;  IDOl.) 

APPEALABLH  INTEREST  —  JURIS  DICTION  AL 
AMOUNT— DISMISSAL  OF  APPEAL— AC  QUI  B  8- 
CKNCE— RBCOBD—LOST  ITVIDBNCB— RES  JU- 
DICATA —  SEIZING  CREDITORS  —  JUOHTO  09 
HEIRS— ACTIOK-PABTIBS. 

Od  Motion  to  Dismlas  Appeal. 

1.  Where  the  decree  appealed  from,  will,  if 
permitted  to  stand,  affect  disastrously  certain 
rights  asserted  by  a  third  person,  an  ^pealable 
interest  In  the  latter  exists. 

2.  Where  the  snm  of  amonata,  or  the  value  of 
things,  involved  to  snccession  proceedings  ex- 
ceed two  thousand  dollars  this  Court  tias  Juris-  ' 
diction. 

3.  The  possiUIity,  or  even  probabill^,  that 
all  the  assets  of  a  snccesaioii  may  be  abaorbtd 
by  claims  prior  In  rank  to  that  asserted  by  ap- 
pellant, is  no  ground  to  dismiss  her  appeaL 

4.  Acqnfesc«kce  fai  the  Jndgmoit  mast  plain- 
ly appear  or  elss  there  can  be  no  dismissal  of 
an  appeal. 

6.  The  clerk  certifies  that  the  record  of  a  cer- 
tain suit,  offered  in  evidence  by  appellees,  can- 
not be  found.  He  could  not,  therefore,  copy  it 
in  the  transcript  This  is  no  ground  to  dismiss 
the  appeal,  nnless  it  appear  that  the  missing 
record  was  lost  or  ndslara  through  Caalt  of  toe 
aroellant. 

6.  The  concluding  paragraph  of  Role  1  of  the 
Rales  of  this  Court  (21  South,  ix)  authorizes 
the  use  ot  previous  transcripts  filed  here  in  aid 
of  appeals  snbssqnentiy  taken  in  the  same  sue 
cession. 

On  Merits. 

7.  The  seizing  creditors  of  certain  rights  of 
heirs  in  a  succesBion  were  in  posseBsion  by  ef- 
fect of  their  seizure,  of  whicn  possession  the 
co-heirs  of  the  seized  debtors  were  aware. 

Action  of  the  co-heirs  (without  makiag  the 
seizing  creditor  a  party)  in  view  of  the  fact  that 
the  rights  involved  are  nndlTlded,  is  not  bus- 

■  ^The  cdnrt  holds  Cbat  under  the  facts— tta(l/> 
rights  of  each  will  have  iK'b^MtoMUUfti^^^ 
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tradlctoiHy,  one  wKb  the  otber,  and  tbat  t&ii 
can  best  be  done  at  tbis  time  In  these  proceed- 
ingH  than  to  releirBtB  thi>in  tn  another  suit. 

9.  If,  as  contended  hj  appellees,  their  inter- 
ests in  the  inccessioD  of  which  they  are  heirs  la 
not  at  all  indebted  to  the  heirs  of  the  late  Mra. 
OliTia  Bothick,  who  are  debtors  of  the  appellant 
(Mrs.  Hodding),  this  can  be  shown  on  the  trial 
and  the  rights  of  each  fixed. 
10.  The  appellant,  Mrs.  Hodding,  as  judgment 
creditor  of  the  heirs  of  Mrs.  Botbick  <wbo  claim- 
ed to  own  property  in  IndiTlslon  with  heirs  of  T. 
W.  Bothick),  has  sufficient  interest  invoWed  In 
the  suit  to  sustain  her  action  against  the  said 
helriL  to  the  end  of  ascertaining  whether  or  not 
htx  debtors  are  entitled  to  anything  after  settle* 
ment  of  respective  rights. 

Syllabus  by  the  Court) 

Appeal  from  Civil  District  Gonrt,  Parish  of 
Orleans;  Thomas  0.  W.  Ellis.  Judge. 

In  the  matter  of  the  succession  of  Thomas 
W.  Bothick.  From  two  Judgments  rendered 
In  proceedings  taken  in  tin  succession,  Caro- 
line Louise  Hodding  appeals.  Reversed. 

Benjamin  Bice  Forman,  for  appellant. 
Dart  &  Kernan  and  Walter  Stanford  Lewis, 
Cor  appellees.  Cbarles  Louqae,  for  appellees 
heirs  of  Mrs.  Bothick.  John  T.  Whltaker, 
for  appellees  Mrs.  H.  Botbick  et  at.  Buck, 
WalBhe  &  Back,  for  appellee  New  Orleans 
Manufacturing  Co.  Dinkelspiel  &  Hart,  for 
appellee  clerk  of  the  civil  district  court, 

On  Motion  to  Dismiss  Appeal. 

BLANCHARD,  J.  Mrs.  Caroline  Louise 
Hodding  appeals  from  two  Judgments  ren- 
dered in  proceedings  taken  in  this  succes- 
sion record  on  matters  pertaining  to  the  suc- 
cession, or  Incidental  thereto.  One  of  the 
jadgments  was  rendered  In  March,  1001,  the 
other  in  June,  1901. 

Her  appeal  Is  met  by  a  motion  to  dismiss 
filed  by  Mrs.  Margaret  Louise  Tyree,  divorced 
wife  of  Thos.  B.  Botbick. 

It  appears  that  tbe  Interest  of  this  mover 
Ixt  the  succession  of  TtioB.  W.  Bothick  arose  Id 
this  way: 

Olivia  T.  Tyree  was  the  third  wife  and 
surviving  widow  In  community  of  Thos.  W. 
Bothick;  she  was,  during  the  marriage,  his 
donee  of  particular  property  by  acts  of  do- 
nation inter  vivos;  she  was  a  legatee  nnder 
his  will;  and  she  was,  finally,  tbe  executrix 
of  his  estate.  She  died  In  November  1899, 
without  heirs  In  either  ascending  or  descend- 
ing line.  Whereupon  her  heirs  of  the  col- 
lateral line— her  three  sisters— claimed  her 
■nccesslon  and  were  formally,  by  Judgment 
pronounced  in  December  1899,  recognized  as 
her  heirs  and  sent  into  possession. 

Whatever  succession— property  and  effects 
—she  had  was  as  might  result  from  the  set- 
tlement of  tbe  succession  of  her  deceased 
husband,  Thos.  W.  Bothick,  then  in  process 
of  administration  and  still  unsettled. 

One  of  her  three  sisters,  and,  therefore,  one 
of  her  heirs,  la  tbe  present  mover  of  the 
motion  to  dismiss  this  appeal— Mrs.  Margaret 
Louise  Tyree,  whose  divorced  husband  was 
tbe  son  and  one  of  tin  hein  of  Thoa.  W. 
Bothick. 


Continuing  tbe  narratlTe  further,  It  ap- 
pears  that  after  being  recognlBed  aa  heirs  of 
Olivia  T.  Bothick,  her  tlu-ee  sisters  were  sned 
by  Caroline  Louise  Hodding  for  a  debt  due 
tbe  latter  by  Olivia  T.  Bothick,  and  Judg- 
ment was  rendered  in  favor  of  Mrs.  Hodding 
against  the  three  sisters  each  for  her  virile 
share  of  the  debt.  Whereupon,  under  fl.  fa. 
issued  on  this  Judgment  the  sheriff  seized 
what  was,  practically,  the  interest  of  Olivia 
T.  Bothick  in  tbe  settlement  of  the  succes- 
sion of  Thos.  W.  Bothick. 

The  present  appeal  of  Mrs.  Hodding  Is  not 
from  any  decree  directly  determinative  of 
her  rights  In  the  matter  of  ber  Judgment 
against  the  sisters  and  heirs  of  Olivia  T. 
Botbick,  and  the  seizure  made  thereunder; 
but  is  from  decrees  relating  to  tbe  settlement 
and  partition  of  tbe  succession  of  Thos.  W. 
Botbick  among  bis  heirs,  which  decrees.  If 
permitted  to  stand,  will  disastrously  affect 
the  proceedings  taken  by  ber  to  ezecnte  tbe 
said  Judgment 

We,  therefore,  find  she  has  an  Interest  to 
appeal— more  Interest  perhaps,  to  sustain 
her  appeal  than  tbe  mover  of  tbe  motion  to 
dismiss  has  to  resist  It  considering  tbat  what> 
ever  Interest  tbe  latter  has  was  seized  under 
tbe  Judgment  of  this  very  appellant 

We  also  find  tbat  this  Ckmrt  has  Jurisdic- 
tion ratione  vtaUria  of  the  appeal.  The 
funds  seized  nnder  garnishment  in  the  hands 
of  the  Clerk  of  Court  and  Jos.  D.  Taylor,  no- 
tary, and  tbe  lot  of  ground  levied  on  nnder 
the  Judgment  In  Mrs.  Hoddlng's  favor,  wblcb 
funds  and  lot  are  Involved  in  attempted  par> 
tltlon  proceedings  taken  by  certain  of  tbe 
heirs  of  Thos.  W.  Botbick  and  are  matters 
affected  by  tbe  Judgments  appealed  from, 
alone  exceed  in  amount  or  value  tbe  mini- 
mum Jurisdictional  limit  of  this  Court 

Nor  is  It  ground  to  dismiss  tbe  appeal  that 
perhaps,  all  tbe  assets  of  the  succession  of 
Thos.  W.  Botbick  may  be  absorbed  by  claims 
prior  in  rank  to  tbat  asserted  by  tbe  ap- 
pellant 

Neltber  do  we  find  any  merit  in  tbe  last 
ground  of  dismissal,  to-wlt:  tbat  Mrs.  Hod- 
ding has  acquiesced  In  tbe  Judgment  ap- 
pealed from.  We  have  found  nothing  In  tbe 
record  anywhere  to  Justify  this  averment, 
and  if  it  exist,  counsel  has  not  pointed  out 
where  it  may  be  discovered. 

As  to  the  transcript , of  appeal  being  de- 
fective, the  clerk  of  the  trial  court  certiflea 
that  the  record  of  a  certain  suit  which  waa 
offered  In  evidence  by  appellees  cannot  be 
found.  This  Is  no  ground  for  dismissal  of 
tbe  appeal  unless  It  appear  that  tbe  mlssbig 
record  was  lost  or  mislaid  throngb  fault  ot 
tbe  appellant 

Other  parts  of  the  record  said  to  be  missing 
are  not  copied  into  tbe  transcript  because 
already  a  part  of  the  archives  of  this  court 
in  the  transcripts  of  former  appeals  taken  in 
the  succession  of  Thos.  W.  Bothick.  Set. 
Rule  1,  last  paragraph,  of  tbe  Rules  of  this 
Court  (21  South.  Ix). 

A  second  »otion^to^db^]^ji^J^^5g^^ 
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fbe  same  grounds  was  filed  by  another  ol 
tlie  appeUeei.  Botb  are  without  meilt  and 
an  denied. 

On  Merlti. 

pRTCATty,  J.  The  parpose  of  Mm.  Caro- 
line Hodding,  appellant.  Is  to  have  a  Judg- 
ment rendered  In  matter  of  the  soccesslon  of 
Thoinas  W.  Bothicfc,  dated  March  22,  1901, 
and  anothN  Jndgment  dated  28tb  of  June,  In 
the  same  sncoeBalon,  tereraed  and  annulled. 

The  record  ahowa  that  Mrs.  T.  B.  Bothl(A, 
Mrs.  WeetmaA,  and  Mra.  Ward  are  the 
heirs  of  the  late  Mrv.  OUTla  T.  Bothldc,  late 
-widow  of  Thomas  W.  Bothlck. 

The  record  further  dlecloses  that  on  'the 
24th  of  January,  IdOO,  Mrs.  Caroline  Louise 
Hoddlng  Died  a  suit  against  the  heirs  of  Mrs. 
OllTta  T.  Bothlck,  and  obtained  a  judgment 
against  them  for  an  amount  due  by  their  sla- 
ter. Mis.  Olivia  T.  Botliick,  tram  whom  they 
Inherited. 

Mrs.  EotitShig  obtained  a  Judgment  against 
them  (heirs  of  Mrs.  Bothlck)  in  May,  1900, 
and  under  a  writ  of  fl.  fa.  she  seized  the  two 
lots  of  ground  on  Dorgenols  street,  In  this 
city,  which  had  been  donated  by  T.  W. 
Bothlck  to  his  wife,  Mrs.  Olivia  T.  Bothlck. 
They  were  sold  under  this  seizure,  and 
brought  the  sum  of  fl,400. 

The  creditor,  Mrs.  Hoddlng.  also  seized.  In 
the  hands  of  the  clerk  of  court,  the  sum  of 
$669.74,  and  In  the  hands  of  Joseph  D.  Taylor 
the  sum  of  $507M,  making  total  under 
seizure  $2,577.69,  which  appellant  says  be- 
longed to  the  heirs  of  Mrs.  Olivia  T,  Bothlck, 
and  now  subject  to  her  claim  as  creditor 
holding  under  seizure  as  before  mentioned. 

Thereafter  a  rule  was  filed  by  all  the  heirs 
of  Thomas  W.  Bothlck,  late  husband  of  Olivia 
T.  Bo  till  ck,  except  two,  suggesting  that  there 
were  funds  in  the  registry  of  the  court  to 
which  they  laid  claim,  and  asking  that  the 
fnndB  be  paid  to  them. 

They  alleged  In  this  rule  that  notice  of 
seizure  **has  been  served  npon  the  eleik  of 
this  court,  and  upon  J.  D.  Taylor,  purportinj: 
to  seize  the  interest  of  the  late  Mrs.  Olivia  T. 
Bothlck  tai  this  fund." 

Mrs.  Hoddlng  was  made  party  defendant 
to  this  rdle. 

It  was  heard  and  decided  by  our  Brother 
of  the  district  court,  holding  that  funds  de- 
posited in  the  r^^try  of  the  court,  and  \n 
the  bands  of  Joa,  D.  Taylor,  notary  public, 
*^  and  they  ore  hereby  ordered  to  be  paid 
to  movers  above  named";  the  Orleans  Manu- 
fttetnrtng  Company  and  Joseph  D.  Taylor  to 
iwoceed  agalnat  ttie  succession  of  Mrs.  Olivia 
T.  BoUilck  to  usge  their  claims,  to  insert  an 
excerpt  from  the  order,  "and  thereby  reserv- 
iBg  that  tight"  XotUng  Is  said  in  this  or- 
der about  the  claim  of  Mrs.  Hoddlng. 

To  go  back  a  little  in  the  history  of  this 
Sntwmlnable  litigation:  On  the  21st  of 
March.  1901  (after  the  decision  in  Succession 
of  Thomas  W.  Bothlck,  S2  La.  Ann.  1863, 
2S  South.  408),  vfitbont  making  Mrs.  Hod- 
dlng, creditor,  who  had  seised  the  inter- 


est of  the  heirs  of  OUvla  T.  Bothicfc,  a 
party,  a  Judgmoit  was  rendered  on  a  rule, 
previously  filed,  ordering  that  the  property 
donated  to  Mrs.  Olivia  Bothlck,  known  as 
the  "Dorgenols  street  proper^,"  in  the 
square  bounded  by  Canal,  Customhouse,  and 
Broad  Btreets,  "be  ordered  to  be  sold  by 
a  named  auctioneer  and  the  funds  deposited; 
and  directed  that  the  proceeds  be  d^oslted 
In  court;  and  that  out  of  the  proceed  to  the 
credit  of  the  funds  deposited,  the  plaintiff  In 
role  be  paid  the  anm  of  one  hundred  and 
forty-two  M/iDs  dollars;  that  certain  tombs 
be  recognized  as  the  property  of  the  plalntUT 
in  rule  represented,  by  Dart  and  Lewis." 

It  was  further  ordered,  that  after  the  pay- 
ment of  Conner's  fee  due  on  the  amonnt 
allotted  to  Mro.  Olivia  T.  Bothlck  by  the 
helni  of  Mrs.  OHvla  T.  Bothlck,  that  the 
balance  "of  her  s^d  portion  be  turned  over 
to  the  heirs  of  Mrs.  Olivia  T.  Bothkk  In  the 
pr(9N)rtlon  of  one-third  eatdi." 

"It  la  further  ordned  tiiat  the  amount 
above  paid  to  the  plaintiff  (In  this  trial)  is  in 
full  satisfaction  of  any  and  all  claims  and 
rlf^ts  which  they  have  or  might  have  against 
the  succession  of  T.  W.  Bothlck,  or  against 
tiie  late  widow  of  X.  W.  Botbidc  and  her 
heirs." 

The  same  day  that  this  judgm^t  was  sign- 
ed, the  court  ordered  the  clerk  to  pay  to  the 
plaintiff  in  rule  the  fund  deposited,  up  to  the 
sum  of  91,000  and  costs  of  the  partlUon  pro- 
ceedings herein;  "and.  If  the  fund  In  band 
Is  not  sufficient  to  make  up  said  amount, 
tben  that  the  r«nalnder  or  difference  be- 
tween the  amount  paid  by  the  clerk  and 
said  sum  of  one  thousand  dollars  and  costs 
be  paid  to  the  movers  by  J.  D.  Taylor,  notary 
public." 

The  two  heirs  of  T.  W.  Bothlck  not  made 
parties,  viz.,  William  H.  Bothlck  and  Mrs. 
Widow  John  Waters,  appealed  from  the  Judg- 
ment CO.  rule  In  question,  on  the  ground  that 
It  was  an  attempt  on  the  part  of  their  co- 
heirs to  shut  tbem  out  from  all  benefit  In  the 
succession  of  T.  W.  Bothlck. 

On  appeal,  the  Judgment  rendered  on  the 
rule  was  annulled,  and  the  case  was  remand- 
ed to  be  tried.  Succession  of  Thomas  W. 
Bothlck,  No.  14,351  (not  yet  officially  report- 
ed) S3  South.  47. 

Returning  to  the  last  Judgment  rendered, 
of  June,  iSOl,  the  second  Judgment  In  the 
same  succession  from  wtilch  appellant  ap- 
pealed, both  Judgments  are  before  us  fbr  re- 
view. In  his  ruling,  the  Judge  of  the  dis- 
trict court  held  that  the  defendants  In  rule 
wero  not  parties  to  the  Judgment  of  March 
preceding,  and  ttiat,  In  consequence,  it  could 
have  no  effect  against  them,  and  for  that 
reason  the  court  reserved.  In  the  second  Judg- 
ment, their  right  agalnat  the  succession  of 
Olivia  T.  Bothlck  as  before  mentioned. 

Our  esteemed  Brotli»  ot  the  district  court, 
r^rding  the  Judgment  of  March  21,  1901. 
stated: 

"The  court  is  called  upon  by  counsel  to 
state  whether  or  not  tl»|  jj^^n^ee^  wm^^ 
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dered  by  the  court  without  the  aabmlssloiL 
oC  evidence  to  It  as  ordinarily.  In  response 
to  this  Inqnlry,  the  court  now  states  that  no 
evidence  was  submitted  to  the  court;  that 
no  reading  of  the  pleadings  were  bad  In  open 
court;  and  that  counsel  stated  that  the 
Judgment  had  been  agreed  upon  by  them. 
The  court  understanding  this  to  be  the  case, 
merely  directed  the  entry  and  authentlcatloD 
of  the  Jndgmrat,  understanding  that  was  the 
Judgment  by  consent  of  parties." 

It  follows  tbat  the  foregoing  Is  a  mere 
consent  Judgment,  binding  no  one  ^cept 
the  parties  thereto. 

The  complaint  of  Mrs.  Hoddlng  Is  that  she 
was  not  a  party  to  this  Judgment,  that  Is,  the 
first  Judgment  referred  to  above,  March, 
1901;  that  it  was  rendered  with  consent  of 
parties  not  named,  without  any  evidence  or 
proof  before  the  court,  and  that  It  can  have 
no  effect  as  between  others  not  parties;  and 
that  the  second  Judgment,  that  of  June,  1901, 
Is  equally  as  null,  because  It  did  not  pass 
upon  the  right  of  parttes  In  Interest 

The  main  contention  of  appellees,  the  helra 
of  T.  W.  Botbick,  In  opposition  to  app^ant 
is  that  Mrs.  Hodding  will  get  nothing  in  the 
end;  that  Mrs.  Olivia  T.  Bothlck  Is  entitled 
to  one-third  of  gross  amount— Stated  as  93,< 
786.23-equal  to  $1,265.57. 

Her  successioQ  la  chafed  with  fl,650  00 

Dorgenois  property    1,400  00 

Magazine  street  lot   900  00 

Whole  amount  doe  by  this  suc- 
cession   $3,950  00 

Donation  before  mentioned  to  which 
•he  is  entitled  when  reduced   1,265  67 

$2,684  43 

Ijeavlng  the  snecesalon  Indebted  to  the 
sncceeslon  <tf  T.  W.  Bothlck  In  tiiat  sum. 

From  this  point  of  view,  if  these  figures 
be  ooirect,  it  la  manifest  tbat  the  seising 
creditor  would  not  be  entitled  to  anything. 

Ruling. 

Appellant  from  the  two  Judgments,  one  ot 
March,  1001.  and  the  other  of  June  of  that 
year,  uiges  that  she  has  an  Interest  in  the 
result  of  the  litigation,  and,  In  consequence, 
the  right  to  appeal. 

Our  attention  is  called  by  her  counsel  to 
the  Code  of  Practice,  art  671,  which  gives 
lAe  right  of  appeal  to  persons  not  parties 
when  they  allege  tbey  are  aggrieved  by  the 
Judgment  appealed  from. 

Her  oontontlon  Is  that  she  Is  prejudiced, 
because  under  a  fieri  fadas  she  had  seized 
tile  interest  of  ber  OeMors,  as  before  stated. 
In  tho  soccesBlon  of  Mrs.  Olivia  T.  Bothlck, 
widow  of  T.  W.  Bothlck;  that  these  funds 
conld  not  be  decreased  wltbont  making  her 
a  party,  as  tbey  were  fimds  to  a  portion  of 
which  she  Is  entitled;  In  other  words,  that 
they  are  In  gremlo'  l^la  at  her  Instance,  and 
that  they  cannot  be  tooled  withoot  notice 
to  her. 

The  interests  between  tbe  snccession  of  T. 
W.  Botidck  and  of  tbs  widow,  who  surrlved 
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him  for  some  time,  are  so  Intermingled  13iat 
It  wilt  be  necessary  (contradictorily  wltli  the 
heirs  of  the  one  and  of  the  otbei)  to  esttth 

Ilsh  the  right  of  each. 

True,  Mrs.  Hoddlng  cannot  reduce  the 
amount  coming  to  the  heirs  of  T.  W.  Bo- 
thlck, but  a  partition  is  necessary  between 
the  two  in  order  to  determine  with  some 
degree  of  certainty  bow  much  Is  coming  to 
each. 

Whatever  may  be  the  amount  to  which  the 
heirs  of  Olivia  T.  Botbick  are  entitled,  it 
wlU  have  to  be  paid  to  Mrs.  Hoddlng  to  the 
extent  of  her  Interest 

We  deem  it  best  to  set  aside  these  Judg- 
ments and  remand  the  case. 

If  the  figures  of  counsel  motioned  to  the 
statement  of  facts  are  correct  It  will  dis- 
pose of  the  suit  In  short  order;  If  not  they 
may  serve  to  calculate  from  In  arriving  at 
a  conclusion.-  We  would  take  them  up  at 
this  time  were  it  not  that  the  testimony  does 
not  seem  to  have  been  directed  to  all  these 
different  Items,  and  were  it  not  to  addition 
that  In  our  view,  the  Issues  ahouAd  be  tried 
to  the  district  court  contradictorily  with  all 
parties  concerned. 

While  not  attachit^  blame,  we  must  say 
that  If  the  litigation  Is  not  brought  to  an 
end  at  an  early  date,  the  succession  will  be 
settled  by  a  force  majeure.  There  will  be 
nothing  left  about  which  to  litigate. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  signed  on  the  22d 
day  of  March,  1001,  and  the  order  to  the 
dark  signed  the  same  day,  also  the  Judgment 
in  June  of  the  same  year,  in  this  case,  are 
annulled,  avoided,  and  reversed,  and  the  suit 
Is  remanded  to  the  district  court  to  be  tried. 

Ooste  of  appeal  to  be  paid  by  appellees. 

Those  of  the  lower  court  to  await  the  final 
determination  In  tbe  suit 

OH  Ala.  ISO) 

FroSLITT  MUT.  LIFE  INS.  GO.  T.  BAT- 
SON.* 

(Saprone  Oonrt  o<  Alabama.  Feb.  28.  190^ 

INSURANGB-^onON  ON  POUOT~PLSAS— BBP- 
UCATION— DBMUBRBIt-DILL  OF  HXCBP- 
TIONS-nONINO-DHL&T. 

1.  Wbere,  in  an  action  on  a  policy^  defend- 
ant pleaded  a  provision  of  the  ain>lK>atk>n  de- 
claring that  the  policy  should  not  be  binding  on 
the  company  until  the  first  premium  bad  been 
received  by  the  compaoy  or  its  authorized 
agent,  and  alleged  tiiat  the  policy  waa  deliv- 
ered to  one  of  defendant's  agents  for  delivery 
to  Insured  and  for  collection  of  the  first  pre- 
mium, and  that  Insured  did  not  pay  such  pre- 
mium, but  executed  his  note  to  such  agent 
therefor,  which  note  was  dishonored  at  ma- 
turity and  had  never  been  paid,  and  that  in- 
sured ha'l  failed  to  pay  any  fart  of  the  first 
premium,  under  such  facts  defendant  was  tha 
beneficiary  of  the  note,  and  hence  a  replication 
denying  defendant's  ownership  of  the  note,  bat 
not  denying  the  facts  stated  In  the  plea,  was 
demarrable. 

2.  Under  Act  Feb.  28,  1001  (Sess.  Acta 
1900-^1,  p.  1864),  establishhig  the  dty  court  of 

'Rehearing  denied  July  6,  1903. 
^2.  sea  Exception..  gf>lt,o|.d^ol^c3^yi*  " 


M  BOUTHBBN  BEFOBSnB. 


AlB.) 


FIDBIiITT  MUT.  LIFE  INa  CO.  v.  BAT80N. 


107 


Bessemer,  and  declaring  that  bUlt  of  excep- 
tiona  trom  snch  court  mast  be  Binned  within 
00  days  after  the  trial,  where  it  appeared  that 
a  trial  was  had  on  the  20th  day  of  September 
and  die  bill  of  exceptions  in  the  transcript  ap- 

[leared  to  be  rigned  on  the  26th  <a  the  follow- 
og  November,  It  was  not  aTailable  for  any  por- 
poe& 

Appeal  from  Oity  Ciourt  of  Benemer;  & 

C  Jones.  Judge. 

Action  by  Mary  Frances  Batson  against 
the  Fidelity  Mutnal  life  Insurance  Company 
to  recover  on  the  policy  of  life  insurance  Is- 
sued by  defendant  on  the  life  of  plaintiffs 
Intestate.  From  a  judgment  in  favor  of 
plalntlfl,  defendant  appeals.  .Beveraed. 

The  defendant  pleaded  the  graoral  lasoe 
and  WTcral  special  pleas.  In  tiw  fonrtti  qpe- 
dal.  ^ea  the  defendant  set  up  that  the  con- 
tract of  Innuance  sued  on  was  made  In  ecm- 
sideiatlon  of  a  written  application  of  the 
Inatired,  which  was  made  a  part  ot  the  policy; 
that,  aa  a  part  of  the  written  application 
which  formed  the  basis  of  the  contract  sued 
on.  It  waa  agreed  that  the  policy  issued 
thereon  should  not  |}ecome  binding  upon  the 
company  until  the  first  payment  doe  thereon 
should  have  been  actually  received  by  the 
company,  or  Its  anthoriwd  agent,  dnrlniK  the 
lifetime  and  good  health  of  the  insured;  that 
after  tiie  receipt  ot  the  application  ot  the 
insured  the  defendant  Issued  the  policy  sued 
on,  and  sent  It  with  Its  regular  receipt  for 
d^vezy  and  collection  of  the  Initial  premium, 
to  GL  B.  Jennings,  its  agent  at  Birmingham, 
Ala.;  that  said  Jenidngs  delivered  said  policy 
and  receipt  to  raie  of  his  agents  or  aobagents, 
one  L.  B.  Williams,  for  deUvety  to  Dennis 
W.  Batacm,  and  for  the  colleetlou  of  the  ini- 
tial mraninm;  that  on  Octobw  24,  1000,  the 
said  L.  B.  WllUams  deUvered  said  policy  to 
said  Dennis  W.  Batson;  that  the  said  Bat- 
son  did  not  actually  pay  the  Initial  premium, 
and  has  never  paid  any  premium,  on  aald 
policy  to  the  defendant  or  Its  duly  authorised 
agent,  but  that,  at  the  time  of  the  delivery 
of  ttie  policy  to  Batson,  he,  in  exchange  there- 
for, oecnted  his  pnmilsstffy  note  to  said  L. 

Wflaams  tost  the  amount  of  the  Initial 
premium,  said  note  being  made  payable  80 
dare  after  date;  that  upon  the  execution 
of  tids  note  WilUams  dellrered  to  Batson 
the  nld  policy  and  tiie  reodpt  And  It 
was  furttwr  aTwred  in  said  plea  that  the 
aald  D.  W.  Batson  "wholly  failed  and  neg* 
lected  to  pay  said  note  at  maturity,  and  the 
same  has  never  been  paid,  and  he  wholly 
failed  and  n^Iected  to  pay  the  initial  prem- 
Inm.  or  any  part  thereof.  Wherefore  defend- 
ant says  that  said  policy  la  absolutely  -void 
and  of  no  effect,  and  that  the  defendant 
ought  not  to  pay  the  same." 

To  the  special  plea  of  the  defendant  the 
plalntur  filed  several  replicationB.  To  the 
fourth  special  plea  the  plaintiff  filed,  among 
others,  the  following  replication:  "(3)  Plain- 
tiff saya,  In  answer  to  foortb  plea,  that  said 
note  set  up  In  said  plea  Is  not  the  property 
of  the  defendant,  has' never  been  the  proper^ 


ty  of  the  defendant  and  Tnts  mt  glvoi  to 
the  defendant  In  payment  of  said  first  vnm- 
lum,  -in  violation  <rf  any  Instmctlona,  rule,  or 
contract  of  said  company;  hut  said  flxat  pay- 
ment was  made  to  the  anthozlaea  agent  of 
said  company,  and  was  made  during  the  life- 
time and  good  health  of  said  Batson." 

To  the  plalntUTa  thl^  r^llcatlou  to  the 
defendant**  fourth  plea,  the  defendant  de- 
murred upon  the  following  grounds:  "(1) 
The  i^lcatlon  tenders  an  Immaterial  Is- 
sue: 09  It  constltutea  no  snfflclent  answer 
to  the  plea.  (S)  It  does  not  traTecse  the  plea, 
nor  confess  and  ntM  the  iam&  (/t)  The  rep- 
lication does  not  deny  that  the  note  was 
glTOD  tot  the  first  premium,  or  aa  alleged  In 
flie  plea,  nor  does  It  deny  that  said  note  was 
given  upon  the  terms  and  subject  to  the  con- 
ditions set  forth  In  the  receipt  and  h«ice  it 
shows  defendant  Is  not  liahto-  on  the  policy. 
(5)  The  facts  alleged  In  ttie  plea  admitted, 
because  not  denied  far  the  xefdlcatton,  show 
that  defendant  waa  the  beneficiary  of  said 
note,  and  that  WllUams  held  same  as  trus- 
tee fw  it;  and  hence  the  averment  that  the 
note  Is  not  the  property  of  tbe  defmdant  ■ 
and  has  never  been  the  property  of  the  de- 
fendant la  simply  an  erroneous  conclusion 
of  the  pleader.  (V)  The  plea  shows,  and  the 
replication  does  not  deny,  that  the  payment 
waa  actually  made,  and  that  a  note  given 
f OT  the  receipt  and  policy  as  set  forth  In  the . 
plea  wuB  diahonored,  and  hence  shows  no 
payment  was  made;  and  hence  tiie  avwment 
of  the  plea,  tibat  *aaid  first  i>ayment  was 
made,'  etc,  is  but  an  erroneous  conclusion 
disapproved  by  the  admitted  facts."  Tills 
demurrer  was  overruled. 

Under  the  o^nlon  on  the  jjxeaeat  appeal, 
it  Is  unnecessary  to  set  out  any  of  the  other 
pleadings  or  any  of  the  facts  of  the  case. 

Oabonles  &  Weakley,  for  appellant  Fink- 
ney  Scott  for  appellee. 

DOWDKLL.  J.  The  plamtUfs  replication 
No.  S  to  defendant's  fourth'  plea  does  not 
deny  the  facts  as  allied  In  said  plea,  but 
Is  evasive  in  its  statements.  Without  deny- 
ing that  the  note  described  In  jsald  plea  was 
given  for  the  first  premium,  or  as  alleged  In 
the  iilea,  the  replication  avers  that  the  note 
'is  not  the  property  of  the  defendant  has 
never  been  the  property  of  the  defendant  and 
was  not  given  to  the  defendant  In  payment 
of  said  first  premium,  In  violation  of  any  in- 
structlonB,  rule,  or  contract  of  said  company, 
but  said  first  payment  was  made  to  the  au- 
thorized agent  of  said  company,"  etc.  The 
plea  avers  that  the  flrat  or  iaitlal  premium 
wan  not  in  fact  paid  by  the  assured,  Bat- 
son, but,  Instead  thereof,  he  gave  bis  note 
therefor  payable,  to  WllUams,  who  was  the 
defendant's  agent,  at  30  days,  and  that  the 
note  was  never  paid,  but  was  dishonored  at 
maturity,  and  payment  was  refused,  which, 
under  the  contract  of  insurauce,  avoided  the 
policy.  Under  the  facts  averred  lu  the  plea, 
the  defendant  was  the  beneflc^a^j^^  th^ 
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note,  and  Williams  held  tiie  same  as  its  trus- 
tee. The  statements,  therefore,  In  the  rep- 
lIcatbMi,  as  to  the  defendant's  ownership  of 
tha  note,  the  fticts  stated  In  the  plea  not 
being  denied,  can  he  regarded  as  nothing 
more  than  the  conclnalon  of  the  pleadw. 
The  replication  as  an  answer  to  tite  plea 
was  bad  In  other  respects,  but  the  defect 
pointed  ont  was  sufficient  to  condemn  It  on 
the  demurrer  taiterposed  bf  the  defendant 
The  demurrer  should  have  been  sustained, 
and  the  court  erred  in  orerruling  It 

The  record  shows  that  the  trial  was  had 
on  the  20th  day  of  September,  the  Mil  of  ex.- 
ceptlons  in  the  transcript  was  signed  on  the 
25th  day  of  November,  which  was  more  than 
60  days  after  the  trial,  and  there  was  no 
ordor  of  the  court  nor  agreement  of  counsti 
for  extension  of  the  time  for  sl^ng.  The 
act  establishing  the  city  court  of  Bessemer, 
approved  February  28,  ISOl  (Sees.  Acts 
1900-01,  p.  1854),  provides  that  bills  <HC  ex- 
ceptions must  be  signed  wtthln  6U  days  after 
the  trial.  The  rule  is  well  settled  by  deci- 
sions of  this  court  that  the  bin  of  exceptions, 
unless  signed  in  pursuance  of  tiie  require- 
ments of  the  statute,  cannot  be  looked  to  Cor 
any  purpose.  The  assignments  of  error, 
therefor^  which  relate  to  the  bill  of  ex- 
ceptions, cannot  be  considered. 

For  the  ernw  pointed  out  in  oTetrmllng  the 
demurrer  to  the  third  repI1cati<m,  the  Jadg- 
meut  of  the  court  wIU  be  reversed  and  the 
cause  remanded. 


(136  Ala.  Hi 

cox  V.  STATA 
(Supreme  Court  of  Alabama.    April  9,  1903.) 

DISTtlRBINQ  RBLIOIOUS  ASSEMBLT— EVI- 
DBNCE. 

1.  Where  defendant  befooled  proeecutor'i 
wagon  while  prosecutor  was  attending  a  reli- 
ftoos  meeting,  but  prosecutor  bad  no  knowledge 
of  defendant's  act  notil  he  had  left  the  meet- 
ing and  reached  his  couTeyanee,  defendant  was 
not  guUty  of  dlatorblng  a  zelwons  meeting. 

Appeal  from  City  Oourt  of  Gadsden;  John 
H.  DIsque,  Judge. 

Stonewall  Oox  was  convicted  of  disturbing 
a  religlotis  assembly,  and  appeals.  Reversed. 

Upon  the  trial  of  the  case  the  state  intro- 
duced one  Turner,  who  testified  that  he  at- 
tended church  in  Etowah  county  on  a  cer- 
tain night  In  company  with  others;  that  he 
drove  his  wagon  up  to  within  25  yards  of  the 
church;  that  be  went  into  the  church  where 
the  religious  services  were  being  held,  and 
remained  there  until  the  meeting  was  about 
over,  and  was  sitting  about  the  middle  of 
the  cburcb;  that  wben  the  meeting  was 
about  half  over  be  went  out  of  the  church 
to  look  after  his  wagon;  that  no  one  told 
him  anything  about  his  wagon  at  the  time 
he  went  out,  but  he  had  been  told  before 
that  night  that  sometimes  It  happened  that 
mischief  was  done  to  the  vehicles  at  that 
ehnrchi  that  oa  going  oat  to  his  wagon  he 


found  that  some  one  had  been  guilty  of  most 
indecent  conduct  in  the  wagon;  tbAt  he  did 
not  go  back  into  the  church,  but  remained 
at  the  wagon  until  church  was  over.  He 
further  testified  that  be  did  not  know  of  the 
ctmditlon  of  tb»  wagon  when  he  went  out 
of  the  church-  There  was  other  evidence 
Introduced  by  ttie  state  tending  to  show  that 
the  defendant  had  been  guilty  of  the  Inde* 
cent  omduct  in  the  wagon  of  the  witness 
Turner.  The  defendant,  among  other  char- 
ges, requested  the  court  to  give  the  Jury  the 
grawal  affirmative  charge  in  hla  favor,  and 
dnly  excepted  to  the  court's  refusal  to  give 
said  charge  as  askod- 

Boykln  &  Lee,  for  appellant  Massey  WU- 
■on«  Atty.         for  the  8tat& 

TYSON,  3,  Tbe  defendant  was  Indicted, 
tried,  and  convicted  of  the  offense  of  dis- 
turbing an  assemblage  of  people  met  for  re- 
ligions worship.  Section  46^  Code  1896. 
While  the  conduct  of  defendant  was  exceed- 
ingly reprehenslMe  and  highly  Indecent,  there 
is  an  entire  want  of  evidence  tending  In  tbe 
remotest  degree  to  show  that  it  did  In  fact 
disturb  the  assemblage,  or  any  member  there- 
of. It  is  true,  the  owner  of  the  vehicle  ap> 
prehended  that  some  mischief  might  be  done 
to  it  and  left  the  assembly  for  the  pnipose 
of  preventing  it  But  he  liad  no  knowledge 
that  the  act  complained  of  had  been  comml^ 
ted  until  he  had  reached  his  conveyance. 
Indeed,  he  did  not  in  fact  know  wben  he  left 
the  church  fliat  any  act  of  misconduct  had 
been  committed  by  tiie  defendant  or  any 
other  person.  Under  the  evidence,  his  leav- 
ing the  assembly  and  going  to  bis  wagon 
cannot  be  attributed  to  the  conduct  of  the 
defendant  of  which  he  had  no  knowledge, 
but,  rather,  to  tbe  fact  that  on  prior  occaslooa 
vehicles  belonging  to  other  persons  had  been 
Int^ered  wltli. 

The  affirmative  charge  requested  by  de- 
fendant should  have  been  given.  Beversed 
and  remanded. 

OM  AU.  1) 

BUITH  V.  STATE. 
(Snpreme  Court  of  Alabama.    April  7, 

HOHICIDB-JURT  LIST-BVIDBNCB-DTINO  DEC- 
LARATIONS—ACTS  OP  ACCOMPLICB. 

1.  Code,  i  5004,  prorldes  that  at  least  one 
day  before  any  capital  case  Is  set  for  trial  the 
court  shall  cause  not  less  than  25  nor  more 
than  50  names  to  be  publicly  drawn  from  tbe 
jury  box,  and  a  list  thereof  made  by  the  clerk, 
and  aach  jurors  to  be  summoned  as  a  special 
jury  for  such  trial,  and,  if  the  names  in  the 
jury  box  are  InaufRcient  the  sheriff  shall  aum- 
mon  a  sufficient  number  of  qualified  citiiens  to 
complete  tbe  number  of  the  special  inrors  so 
ordered.  Section  S006  provides  that  the  spe- 
cial jurors  80  drawn,  with  die  panel  of  petit 
jurors  oi^auised  for  the  week  at  which  the 
case  is  set  for  trial,  shall  constitute  the  Teoire 
from  which  the  jury  to  try  the  case  abaii  be 
selected.  In  drawing  the  special  jnrm  for 
the  trial  of  defendant  for  murder,  the  nanoes  la 
tbe  box  were  exhansted,  and  five  citlzena  were 
summoned  by  the  sheriff  to  complete  the.nnin> 
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ber.  The  court  then  ordered  "that  said  ipeclal 
jnrora  so  summoned  and  drawu,  together  with 
the  petit  Jnrora  drawn  and  Impaneled  for  this 
week,  shall  constitute  the  venire,  •  •  • 
and  that  the  sheriff  shall  serve  a  copy  of  the 
jar7  80  drawn  as  above  stated,  together  with  a 
cop7  of  the  regular  petit  jurors  impaneled  for 
ma  week,  *  *  *  on  the  defendant."  The 
list  served  contained  the  names  of  the  five 
talesmen,  as  well  as  those  drawn  from  the  box 
and  the  regular  pauel.  Held,  that  the  word 
"drawn"  was  nsed  by  the  court  in  this  order 
in  the  sense  of  "selected,"  whether  by  draw- 
ing from  the  jar;  box  or  by  summoning  by  the 
sheriff,  and  hence  that  the  liet  served  was  iu 
accordance  with  the  order  and  with  the  Code. 

2.  On  a  trial  for  murder,  there  was  testimony 
that  deceased  was  shot  through  the  body,  and 
died  from  tbia  wound  three  days  thereafter. 
A  short  time  after  the  shooting,  which  occurred 
at  10  o'clock  at  night,  he  said  that  he  did  not 
think  he  would  live  till  morning,  and  that  he 
was  going  to  die,  and  wanted  to  leave  a  state- 
ment ol  the  tacts,  and  thereupon  made  a  state- 
ment, which  was  offered  iu  evidence.  Beld, 
that  the  predicate  wae  anfflclent. 

3.  Wfatie  a  public  sapper  was  b^g  served 
on  grounds  rented  for  the  purpose  of  deceased, 
defendant  flourished  a  pistol  and  exclaimed  to 
a  companion,  O.,  "We  are  going  to  break  this 
thing  up  in  a  damn  row."  After  this  O.  fired 
his  pistol,  when  deceased  went  to  O.  and  told 
him  not  to  have  any  fuss  and  to  stop  shooting. 
O.  replied,  "1  will  shoot  you,"  and  attempted 
to  do  so,  when  a  scuffle  ensued  between  them, 
and  O.  called  to  B.  to  come  and  shoot  deceased. 
B.  and  defendant  responded,  when  a  bystauder 
interfered  to  keep  defendant  back,  and  he,  atill 
trying  to  get  to  deceased,  called  out,  loud 
enough  for  B.  to  hear,  "Let  me  get  to  him," 
Juat  after  this,  B.  riiot  deceased.  Beld  suffl- 
cieut  to  justify  a  finding  that  defendant  was 

S resent,  aiding  and  abetting  B.,  and  hence  evt- 
ence  of  all  f£at  occurred  between  deceased,  on 
the  one  hand,  and  O.  and  B.,  on  the  other,- 
waa  cMnpstent  for  and  sgftlnst  defendaoL 

Appeal  tnm  C^cidt  Oonrt,  Umeatone 
Gonntj;  Ogeeola  Kyle,  Judge. 

Bobert  Smith  was  convicted  ol  mnrder, 
and  appeals.  Afllrmed. 

The  appellant  in  this  case  was  jointly  In- 
dicted with  Frank  Orr  and  Pink  Botts  for 
the  mnrder  of  Robert  Taylor  by  shooting 
Um  with  a  pistol.  Frank  Orr  and  Pink 
BottB  bad  been  s^arately  drawn  and  oon- 
Tleted,  and  a  severance  wss  ordered  as  to 
the  appellant  and  be  was  tried  separately, 
and  was  convicted  of  mnrder  in  the  first  de- 
gree, and  sentenced  to  the  penitentiary  for 
life.  The  defendant  was  arraigned  on  Sep- 
t^ber  29,  1902,  on  which  day  a  special 
roilre  vres  drawn,  and  the  day  of  ttie  week 
In  which  said  special  venire  was  drawu  was 
stated  as  a  day  for  the  trial  of  the  defend- 
ant After  Oe  drawing  of  tibe  special  venire, 
which  la  recited  In  the  minute  entry  of  tlie 
conrt,  Uie  minute  entry  then  contlnnes  as 
follows:  "It  Is  farther  ordered  by  the  court 
that  said  special  Jurors  so  summoned  and 
dravrn,  together  with  flie  petit  jurors  drawn 
and  Impaneled  for  this  week  of  the  court 
shall  constitute  the  venire  from  which  the 
jury  to  try  this  cause  shaQ  be  drawn;  and 
It  appearing  that  the  defendant  ia  confined  in 
the  jail  of  Limestone  county,  Alabama,  It  is 
f nrtbo-  ordered  by  the  court  that  the  sheriff 
of  this  county  shall  serve  a  copy  of  the  jury 
■o  drawn  as  above  stated,  toother  with  a 


copy  of  the  regular  petit  jurors  organized 
and  Impaneled  for  this  week  of  the  court 
also  a  copy  of  the  indictment"  etc.  The  de* 
fendant  moved  the  court  to  quash  the  venire 
In  this  case  upon  the  following  groimds: 
"(1)  Because  the  order  of  the  court  Is  not 
in  conformity  with  the  statute.  (2)  Because, 
by  order  of  the  court  made  in  this  case,  the 
eberlir  was  ordered  to  serve  on  the  defendant 
I  Rol)^  Smith  a  copy  of  the  petit  jury  drawn 
and  impaneled  for  the  first  we^  oC  this  term 
of  the  court  (3)  Because  the  list  of  jurors 
I  served  on  the  defendant  as  constituting  the 
I  venire  in  this  case  Is  not  in  accordance  with 
j  the  law.  (4)  Because  the  list  of  jurors  serr- 
I  ed  on  defendant  as  constituting  the  venire  in 
this  case  contains  the  names  of  talesmen 
summoned  to  supply  a  deficiency  in  the  regu- 
lar venire  of  petit  jurors  for  the  first  week 
of  this  term  of  the  court.  (5)  Because  the 
j  list  of  jurors  served  on  the  defendant  as  con- 
1  stltutlng  the  venire  In  this  case  contains,  the 
j  names  of  O.  B.  Newby,  R.  N.  Bulllngton.  J. 
I  D.  Barksdale,  N.  J.  Trlbble,  and  W.  M. 
:  BaAadale,  who  were  summoned  as  talesmen 
to  complete  the  venire  of  petit  jurors  for  the 
first  week  of  this  term  of  court  (6).  Be- 
cause, by  order  of  the  court  made  in  tills 
case,  the  sheriff  was  ordered  to  serve  on  the 
defendant  a  copy  of  the  petit  jury  drawn 
and  Impaneled,  as  constituting  a  part  of  the 
venire  in  this  case,  and  the  list  served  on 
the  defendant  as  a  copy  of  the  petit  jury 
drawn  and  Impaneled  contains  the  names  of 
five  talesmen  who  were  summoned  to  supply 
a  deficiency  In  the  regular  venire  of  petit 
Jurors  for  the  first  week  of  this  term  of 
court."  It  was  agreed  in  open  court  tliat 
the  facts  set  forth  In  tills  motion  as  to  the 
talesmen  were  true,  and  it  was  there  ad- 
mitted that  the  list  of  the  regular  Jury  drawn 
and  Impaneled  for  the  week  had  been  served 
ou.  the  defendant  one  entire  day  before  the 
day  set  for  his  trial,  and  that  on  said  list  were 
the  names  of  the  five  Jurors  summoned  as 
talesmen,  to  complete  the  Jury.  The  court 
overruled  the  motion  to  quash  the  venire,  and 
to  this  ruling  the  defendant  separately  ex- 
cepted. While  the  jury  to  try  the  case  was 
t>eing  selected,  the  names  of  O.  B.  Newby, 
K.  N.  Bulllngton,  J.  D.  Barksdale,  N.  J.  Trlb- 
ble, and  W.  M.  Barksdale,  who  were  sum- 
moned  to  supply  a  deficiency  in.  the  regular 
venire  for  the  first  week,  were  drawn  from 
the  box.  In  each  case  the  defendant  chal- 
lenged each  one  of  them  for  <»use,  upon  the 
ground  that  they  were  <m  the  list  served  on 
the  defendant,  contrary  to  the  order  of  the 
court.  The  court  overruled  tble  motion,  and 
the  defendant  duly  excepted.  The  other 
facts  of  the  case  rating  to  tbe  rulings  of 
the  trial  court  reviewed  on  tbe  present  ap- 
peal are  sufficiently  shown  in  the  opinion. 

H.  O.  Thacb,  tot  appellant   Maasey  Wil- 
son, Atty.  Gen.,  few  the  State. 

McOLBLLAN,  O.  J.  Under  the  facts  A\b,], 
dosed  In  the  transcript  ti^ai^^  \h6^^tirdgi'^ 
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O.  B.  Kewby,  R.  K.  BulUngton,  J.  D.  Barks- 
Aale^  N.  J.  Trlbble,  and  W.  M.  BarkBdale  be- 
longed to,  and  In  part  constituted,  the  tega- 
lar  Jules  organised  for  tlie  week,  though 
they  had  not  been  drawn  as  jnrors  for  that 
week,  bat  were  summoned  at  the  time  Uie 
Juries  were  b^g  organized  to  anitply  the 
places  of  persons  who  had  been  drawn,  and 
for  any  reason  bad  failed  to  appear,  or  been 
excused  fnun  attendance  by  the  court  Oode, 
I  6011;  Brown  t.  State,  138  Ala.  12,  1«,  29 
South.  200.  These  posons  were  therefore 
constitaents  of  the  venire  for  the  trial  of  the 
defendant  composed,  as  tlie  statute  requites, 
of  tbe  special  Jmrors  drawn  under  section 
6004  of  the  God^  "together  wifb  tbe  panel 
of  petit  Jurors  or^nised  for  the  week";  the 
case  having  been  set  down  and  coming  on 
for  trlfd  on  a  day  of  the  week  In  whicb  the 
order  to  that  end  was  made.  Oode,  }  6006; 
Brown  t.  State,  supra.  Tbe  names  of  tiiese 
men  as  members  of  the  r^:ular  Juries  for 
the  week,  and  in  that  capacity  going  to  make 
up  the  venire  for  this  case,  were  placed  on 
tbe  Uat  of  Jurors  served  on  the  defendant 
one  entire  day  before  the  day  set  for  the 
trial;  and  they  were  present  at  tbe  trial 
for  service  as  such  Jurors.  The  defendant, 
so  far  as  these  Jurws  are  eoncaned— and 
there  Is  no  complaint  as  to  others— had  for 
his  trial  the  Jurors  whom  the  statutes  pro* 
vide  he  should  have.  Moreover,  these  were 
among  the  Jurors  provided  for  his  trial  by 
the  order  of  the  court,  for,  while  In  tbe  fOre 
part  of  the  court's  order  the  regular  Jurors 
of  which  In  part  tbe  special  venire  was  to 
be  composed  are  referred  to  as  "ttie  petit 
Jon»ra  drav/n  and  Inipantied  for  1^  week 
of  the  court,"  tn  the  after  part  of  tbe  order 
direction  Is  given  to  the  sheriff  to  serve  a 
copy  of  the  list  of  spedal  Jurors,  "togeOier 
with  a  copy  [of  tbe  list]  of  the  regular  petit 
jatan  organized  83id  Impaneled  for  thlswe^ 
of  the  court"  (the  ItaUdxatlon  is  ours);  and 
from  this  It  Is  clear  that  the  word  "drawn" 
was  here  employed  by  ttie  court  In  the  sense 
select,  whether  by  drawing  from  the  Jury 
bo^  or  by  summoning  by  the  sheriflF  to  sup- 
ply a  deficiency  tai  the  regular  Jurors  for  fbe 
week.  Tb\a  Interpretation  is  necesnry  to 
admit  of  tbe  execution  of  the  order  in  re- 
flect of  put^g  the  names  "of  the  regular 
petit  Jurors  OTganlsed  and  Im^neled"  tor 
the  week  on  the  list  to  be  SOTved  on  the  de- 
foidant,  and  we  so  construe  the  court's  order. 
It  follows  that  the  droiit  court  did  not  en 
in  overruling  defendanrs  motion  to  quash 
the  special  venire,  nor  In  any  other  of  Its 
rultogs  in  relation  to  Jurors  named. 

As  a  pre^cate  for  tbe  introduction  of  de- 
ceased's dying  declarations.  It  was  shown 
that  he  was  shot  In  the  body,  and  died  from 
this  wound  three  days  afterwards;  tiiat  a 
short  time  after  the  shoottog,  which  'Occur- 
red about  10  o'clock  at  night;  the  wounded 
man  said  "he  did  not  fbink  he  would  live 
till  morning,  that  he  was  .going  to  die,  and 
that  he .  wanted  to  leave  a.  statement  of  the 


facts."  He  thereupon  made  the  statementa 
oifered  in  evidence.  The  predicate  was  suffl- 
cient  Cole  v.  State,  105  Ala.  76,  16  South. 
762;  Clark  v.  State,  109  Ala.  91,  17  South. 
87;  Johnson  v.  State,  K/Z  Ala.  1,  16  South. 
99;  Boulden  v.  State,  102  Ala.  78,  IS  South. 
341;  McQueen  v.  State,  94  Ala.  60,  10  South. 
483;  Johnson  t.  State,  47  Ala.  9.  31,  82; 
Gerald  v.  State,  128  Ala.  6.  20  South.  614. 

The  competency  of  the  dying  declarations 
of  Taylor,  the  wounded  man,  as  against  this 
defendant;  was  adjudged  on  the  former  ap- 
peal in  this  case.  Smith  v.  State,  133  Ala. 
73,  31  South.  942. 

On  the  occasion  of  the  fatal  wounding  of 
Taylor,  and  at  the  scene  thereof,  a  public 
supper  was  being  served.  Taylor  was  in 
possesion  of  the  grove  where  the  supper 
was  being  served,  and  had  rented  It  to  ftm 
persons  giving  the  supper  for  that  purpose. 
This  defendant  during  the  evening  had  floui^ 
ished  a  pistol  and  declared,  *^e  are  going 
to  break  this  thing  up."  "We  are  going  to 
break  up  this  thing  to-night;"  and  "We  are 
going  to  break  this  thing  up  before  day,  and 
we  wlU  break  it  up  in  a  damn  row."  When 
making  this  last  remain  he  was  talking  to 
Frank  Orr.  After  this,  Frank  Orr  flred  bis 
pistol '  Thereuptm  Taylor  came  fnnn  his 
house  to  the  place  where  the  supper  was  be- 
ing had,  and  told  Orr  he  must  not  have  any 
fuss  and  must  stop  it,  and  that  be  must  not 
have  any  shooting  there.  Then  Orr  said,  "I 
will  shoot  you,"  and  attempted  to  shoot  Tay- 
lor.  The  latter  grabbed  the  plstcd,  and  a 
scuffle  over  It  ensued  between  him  and  Orr. 
Then,  as  Taylor  seemed  to  be  getting  the  bet- 
ter of  tbe  scuflle,  Orr  called  Pink  Botta  to 
come  and  shoot  Taylm,  saying,  "He  baa  got 
my  pistol,  and  I  cannot  shoot  him."  One 
witness  testified  that  this  call  was,  "Come 
on  boys,"  or  "Gome  on  Fink,  he  is  about  to 
get  my  pistol."  Both  the  defendant  and 
Botta  responded  to  it,  and  came  running  to 
the  place,  each  wlUi  a  pistol  In  his  hand. 
Botta  was  a  little  in  advance  of  the  defend- 
ant, and  got  Immediately  up  to  the  contend- 
ing parties.    A  bystander  supervened  be- 
tween tlie  defendant  and  Taylor,  Orr,  and 
Botts,  to  prevent  his  getting  to  Taylor,  where- 
upon the  defendant  still  trying  to  get  to 
Taylor,  and  when  <Hily  20  feet  away  from 
him  and  Botta  and  Orr,  cried  out  in  a  voice 
loud  enough  for  Botta  to  hear,  "Let  me  set 
to  hUn."  Just  after  this,  Botta  shot  Taylor. 
Undoubtedly,  im  this  evidence.  It  was  open 
to  the  Jury  to  find  that  the  defendant  was 
inresent.  aldiiv  and  abetting  Botta  In  iriin^g 
Taylw.    So  finding,  defendants  guilt  vel 
non,  and  the  degree  of  bis  guilt  if  guilty  of 
the  homicide  at  all,  depoided  upon  all  tbe 
facta  and  circumstances  of  tbe  difficulty  be- 
twem  Orr  and  Taylor,  and  of  Botts*  Inters 
vention  tli«ein,  since  If,  under  those  facts 
and  drcnmstances.  Orr  and  Botta  were  ffullty 
of  murder,  or  any  other  degree  of  homicide, 
80,  too,  and  in  like  degree  was  the  defend- 
ant guilty*  Hoice  It- is  plahr'that  alk  t^^t 
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occorred  between  Tarlor,  on  the  one  band, 
and  Orr  and  Botta,  on  the  other,  though  de- 
fendant was  not  present  at  the  Inception  of 
the  troabl^  was  pertinent  and  competent 
lo  evldsnce  tar  and  against  the  defendant, 
wbo,  In  legal  contemplation,  taavlng,  tm  the 
assnmption  upon  which  we  are  nov  proceed- 
iDg,  aided  and  abetted  in  the  taking  of  Tay- 
lor's life.  Is  as  much  and  to  the  same  extent 
responsible  tor  that  result  aa  Botts,  whose 
hand  destroyed  that  life.  Bo.  too,  of  his 
declarations  daring  the  evening  of  Intention 
to  break  np  the  assemblage  or  occasion  In  m 
row,  etc  What  happened  was  In  line  with 
these  declarations,  and  they  are  to  be  con* 
aldered  as  In  the  natnie  of  threats  tending 
to  throw  light  opon  his  conduct  at  and  Jost 
before  the  shootlDg,  and  to  give  the  charac- 
ter of  premeditation  to  the  part  he  took  by 
way  of  encouragement  of  Botts  in  firing  the 
t&tal  shot.  The  court  conunltted  no  enor* 
therefore.  In  OTermllng  defendant's  sevocal 
objections  to  the  testimony  we  have  been 
considering.  There  is  no  occasion  to  rest 
this  conclusion  on  the  theory  that  Orr,  Botta, 
and  the  dtfendant  were  conspiratoia,  and 
tiiat,  of  consequence,  the  acts  and  sayings  of 
each  on  that  erenlng  were  the  acts  and  say- 
ings at  all,  BO  far  as  they  ml|^t  be  sivposed 
to  have  any  bearing  upon  the  homldde, 
though  we  are  not  to  be  understood  as  Inti- 
mating that  the  mUngs  of  the  court  eaimot 
be  Justified  on  that  theory  also. 

It  is  stated  in  the  bill  of  exceptloiu  that 
the  defendant  requested  the  general  charge, 
which  the  court  refused  to  give,"  and  that 
defendant  excepted  to  this  ruling.  No  such 
^rge— no  charge  of  any  sort.  In  fact— Is 
set  oat  In  the -bill  of  exceptions.  We  there- 
fore cannot  reWew  this  action  of  the  court. 
CanneUey  t.  State,  180  Ala.  182.  80  South. 
462.  We  may  remark,  however,  that  on  the 
eridenoe  the  defendant  iras  not  entitled  to 
the  afflimatiTe  charge  with  hypothesis,  and, 
<tf  course,  not  without 

We  find  DO  error  In  tiie  record,  and  the 
judgment  of  the  circuit  court  must  be  af- 
firmed. 

(UI  AU.  IB) 
HATKIN  et  aL  T.  MARENGO  OOtTNTT 
et  al. 

(Supreme  Court  of  Alabama.   April  7,  1903.) 

COUMTUS  —  OODRTHOUSK    SITE)  —  CHANOB  — 
OOUHTT  COMHISaiONaRS*  OOURT-^RISDIO- 

TioK-«B&HS-BLBOTXON— NKCBsarrr. 

1.  Under  Code  1896,  t  1406,  prorldisg  that 
it  shall  be  tiM  doty  of  the  coart  of  coanty  oom- 
nisiiiMiers  of  each  county  to  erect  a  court- 
honse  and  other  necessary  county  buildings, 
and  section  1400,  providing  that,  whenever  It 
shall  be  deemed  necessary  by  such  commis- 
tktam  to  bnUd  a  new  coorthouae,  they  shall 
have  power  to  leTV  a  special  tax  for  that  pur- 
pos^  tJie  commisnonerfl  have  exclusive  power 
to  drtermine  the  necessity  for  the  erection  ot  a 
new  courdwosB  and  jail,  which  poweor.  In  the 
absence  of  fraud,  cannot  be  contndled  1^  the 
courts. 
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2.  Const.  S  41,  provides  that  no  eoorthtftise 

or  county  Bite  snail  be  removed  except  by  a 
majority  vote  of  the  Qualified  voters  of  the 
county  voting  at  an  election  held  for  such  pur- 
pose. Held,  that  the  terms  "coarthouEO  site" 
and  "county  site,"  as  used  In  such  section, 
should  be  construed  to  aicnlfy  a  seat  of  govern- 
ment of  the  county,  and  hence  that  such  sec- 
tion did  not  apply  to  nor  require  an  election  for 
the  removal  of  the  courthonse  of  the  county 
from  (HK  lot  of  ground  to  another  within  the 
boundaries  of  the  town  designated  as  the  coun- 
ty seat. 

3.  Wliere  proceedings  for  the  erection  of  a 
new  courthouse  were  adjourned  by  the  court 
of  county  conunissioDers  from  its  regular  May 
term  until  an  adjourned  term  held  In  July, 
when  orders  relauug  to  the  conBtructioa  of 
such  courthouse  were  passed  and  warrants  is- 
sued, the  fact  that  the  June  term  of  the  com- 
missioners' court  intervened  between  the  May 
and  July  term,  at  which  the  courthouse  pro- 
ceedinsa  were  continued,  did  not  invalidate  the 
orders  passed  at  the  July  term,  since  the  June 
term  was  limited  by  Code  1^  {  8978,  to  the 
trannction  of  business  relating  solely  to  taxa- 
tion. 

Appeal  from  Chancery  Court,  Marengo 
County;  Tbos.  H.  Smith,  Chancellor. 

Suit  by  Thomas  D.  Matkln  and  another 
against  Marengo  county  and  others  to  en- 
join the  removal  of  the  county  courtiioose. 
From  a  decree  sustaining  demurrers  to  the 
supplemental  bill  and  dissolving  a  temporary 
Injunction,  complainants  appcaL  Affirmed. 

The  Mil  avored  that  the  court  of  county 
commissioners  of  Uarengo  county  had,  for 
the  purpose  of  erecting  a  new  courtliouse 
tberetm,  secured  a  lot  ontatde  of  the  cor^ 
porate  limits  of  Linden,  as  such  limits  exist- 
ed at  the  time  of  the  artabllshment  of  the 
county  site  of  Marengo  county  in  said  town, 
and  had  made  a  otHitract  with  Dodscm  ft 
Hand  to  erect  such  new  courthouse.  The 
purpose  (tf  the  bill  was  to  enjoin  tbe  removal 
of  the  conrtiiouse  of  Marengo  county  tram 
Its  then  present  locatim  to  the  lot  so  piv>> 
chased  t<x  that  purpose  and  to  have  d^v- 
end  and  canceled  the  contract  made  by 
the  county  comnlsslonen  for  the  erectiui  of 
said  court  bouse  on  said  new  location,  and  to 
have  ddlvered  np  and  canceled  tbe  oonnty 
warrants  allured  to  have  been  issued  by  tbe 
court  of  county  commissioners  for  the  pm- 
pose  of  erecting  said  new  courthouse.  On 
tbe  filing  of  the  bill  a  pr^lmlnary  injtmctlon 
was  issued.  The  defendants  answraed  tbe 
bill  and  demurred  thereto,  and  also  moved 
the  court  to  dissolve  the  temporary  injano' 
tkm  upon  the  denials  of  the  answer  and  tor 
the  want  of  equity  In  the  bill. .  On  tbe  sub- 
mission of  the  cause  upon  the  demnrrers 
and  the  motion  to  dissolve  the  Injunction,  the 
chancellor  rendered  a  decree  ov^rtillng  the 
demurrers  and  overruling  tbe  motion  to  dls- 
Btdve  the  Injunctkm.  Fnmi  tbls  decree  tbe 
respondents  appeal,  and  assign  tbe  rendition 
thereof  as  error. 

In  tbe  Supreme  Court  tbe  decree  ct  tbe 
chancellor  was  affirmed.  Marengo  County  v. 
Matkln,  184  Ala.  270,  82  South.  66a  After 
the  affirmance  of  the  decree,  tbe  oanplaln- 
anti  filed  a  siqpitaiiental  Ull,  In  irklA  Umvi 
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made  special  reference  to  the  original  bill, 
and  averred  that  the  court  of  county  com- 
missioners of  Marengo  county  had  rescinded 
Its  former  action  In  the  selection  of  the  lot 
described  In  the  original  bill  for  the  erection 
of  the  courthouse  thereon,  and  had  snbse* 
quently,  by  a  resolution  of  said  court  of 
county  conmiissloners,  procured  another  lot 
situated  within  the  limits  of  the  town  of 
Linden,  as  it  existed  at  the  time  of  its  es- 
tablishment as  the  county  site  of  Marengo 
county,  and  had  entered  into  another  con- 
tract with  Dodson  &  Hand  for  the  erection 
of  the  new  courthouse  on  said  lot,  and  a  new 
courthouse  building  was  being  erected  up- 
on the  lot  BO  selected.  The  orders  and  the 
proceedings  of  the  court  of  county  commis- 
sioners in  selecting  said  lot  and  in  maUng 
said  contract  are  set  forth  In  the  supple- 
mental bill,  and  It  Is  shown  by  said  orders 
that  they  were  adopted  by  the  commission- 
ers' court  at  a  meeting  of  said  court  held  on 
July  9,  1902.  It  was  averred  In  said  sup- 
plemental bill  that,  while  the  lot  which  was 
selected  by  the  court  of  county  commission- 
ers as  the  lot  on  which  to  erect  a  new  court- 
house was  within  the  corporate  limits  of  the 
town  of  Linden  as  they  existed  when  LJn- 
den  was  established  as  the  county  site  of 
Marengo  county,  It  was  a  separate  and  dis- 
tinct lot  from  the  one  upon  which  the  court- 
house was  located  at  the  time  of  the  filing 
of  the  bill;  that  the  warrants  which  were 
authorized  by  the  court  of  county  commls- 
Bioners  at  their  meeting  on  July  9,  1902,  to 
be  Igsncd  for  the  payment  of  the  contractors, 
were  not  Issued  or  autborteed  as  required  by 
law;  that  the  meeting  of  the  court  of  coun- 
ty commissioner  held  on  July  19th  was  a 
meeting  adjourned  from  the  May  term  of 
•aid  court;  that  at  the  May  term  of  said 
court  the  matter  of  purchasing  another  lot 
and  erecting  a  new  courthouse  was  ad- 
journed until  the  June  term  of  the  court,  and 
at  the  June  term  of  the  court  It  was  con- 
tinned  until  the  July  term  of  the  court,  at 
which  time  action  was  taken  thereon.  It 
was  further  averred  In  the  supplemental  bill 
that  no  election  had  been  held  for  the  re- 
moval of  the  courthouse  from  the  then  pres- 
ent location  to  the  new  lot  upon  which  the 
new  courthouse  was  to  be  built,  as  provided 
by  aection  41  of.  the  Constitntlon  of  1901, 
which  i;»t>Tlded  that  no  courthouse  or  county 
site  should  be  removed  except  by  a  majority 
vote  of  the  qnallfled  electors  of  said  county 
voting  at  an  election  held  for  such  purpose; 
and  that,  under  said  section  of  the  Constltu- 
tloD,  tite  court  of  county  commlsslfmers  have 
no  il^t  to  remove  the  courthouse  from  the 
present  site  to  the  lot  where  it  was  pro- 
posed to  buUd  a  new  courthouse.  It  was  far- 
ther averred  that,  since  the  filing  of  the  origi- 
nal bill,  no  Rectal  taxes  have  been  levied  as 
jvoTlded  by  section  215  of  the  Constitution  of 
1901,  and  no  debt  has  been  authorized  as 
provided  by  section  222  of  said  Oonstitation, 
and  no  general  law  has. been  passed  as  pay 


Tided  tor  in  said  section.  It  was  then  r.  ?r- 
red  In  the  supplemental  bill  that,  exccii.  is 
therein  alleged,  "the  facts  upon  which  tite 
complainants  base  their  rights  to  relief  re- 
main substantially  as  they  were  when  the 
original  bill  was  filed." 

The  prayer  of  the  supplemental  bill  waa 
that  the  removal  of  the  courthouse  of  Ma- 
rengo county  from  Its  present  site  be  en- 
joined; that  the  building  of  the  new  court- 
house upon  the  lot  purchased  by  the  court  of 
county  commissioners  for  that  purpose  be 
enjoined;  that  said  contract  for  the  building 
of  a  new  courthouse  be  delivered  up  and  can- 
celed; and  that  the  further  negotiation,  or 
their  use,  of  warrants  authorized  to  be  is- 
sued by  the  wder  of  the  court  of  county 
commissioners,  be  enjoined;  and  there  was 
a  prayer  for  general  relief. 

The  respondents  filed  a  sworn  answer,  in 
which  they  averred  that  after  the  affirmance 
of  the  decree  of  the  chancellor  by  the  Su- 
preme Court  in  the  original  case,  tiiey  aban- 
doned the  purpose  of  erecting  the  courthouse 
on  the  lot  first  selected,  and  proposed  an- 
other lot  within  the  corporate  limits  of  the 
town  of  Linden  as  they  existed  at  the  time 
of  the  establishment  of  the  county  site  of 
Marengo  county  at  Linden,  and  It  was  upon 
this  lot,  within  said  corporate  limits  of  Lin- 
den, that  they  proposed  to  build  the  new 
courthouse;  that,  acting  within  the  power 
and  authority  conferred  upon  them  by  law, 
after  determining  that  the  old  courthouse 
was  not  sufficient  for  the  needs  of  the  coun- 
ty, they  had  entered  into  another  contract 
for  the  erection  of  a  new  courthouse;  that 
this  action  was  taken  at  a  meeting  of  the 
court  of  county  commissioners  on  Jnly  9. 
1902,  after  a  regular  adjournment  of  said 
court  from  the  May  term,  1902,  of  said  court; 
that  said  contract  had  been  entered  into,  and 
a  large  part  of  the  work  bad  been  done,  and 
a  large  amount  of  money  bad  been  paid  upon 
said  contract  It  was  then  averred  in  the 
answer  that  no  election  had  beea  held  by  tbe 
qnallfled  voters  of  Marengo  county  for  the 
building  of  a  new  courthouse,  or  as  to  the 
removal  of  tbe  said  courthouse  upon  the  lot 
upon  which  the  new  courthouse  was  being 
built,  and  that  no  such  election  as  required 
under  the  new  Constitution  had  been  held, 
and  that  said  court  of  coun^  commissioners 
bas  the  right  to  build  tbe  new  courthouse  on 
the  lot  which  they  had  acquired  tor  that  pur- 
pose without  holding  an  election.  In  said 
answer,  the  respondents  denied  the  averments 
contained  in  the  supplemental  bUI  as  to  tbe 
status  of  the  funds  In  the  county  treasury. 
Tbe  respondents  demurred  to  the  supplemen- 
tal bill,  and  to  each  separate  portion,  and  the 
prayer  thereof,  npon  the  following'  grounds: 
"First.  That  It  appears  from  tbe  same  that 
the  site  of  the  said  new  courthouse  to  be 
built  for  Marengo  county  Is  located  within 
the  county  seat  of  Marengo  county;  second, 
that  it  appears  from  tbe  same  that  tbe  said 
new  courtltouae  la  not  to  be  craaoved  outside 
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of  «r  tram  the  comity  seat  of  Marengo  coun- 
ty, Ala.;  third,  that  It  appears  that  said 
conrthooBO  Is  not  to  be  removed  from  the 
county  seat  of  said  county;  fourtli,  that  the 
UxtM  stated  In  said  bill  do  not  gkn  tbe  bcm- 
(vable  ooort  Jurisdiction  of  the  subject-mat* 
ter  of  this  suit;  fifth,  that  the  alleged  ac- 
Uoa  of  the  court  ot  county  commlaslonCTS  of 
Marengo  county-  was  a  valid  exercise  of  the 
authority  vested  }ij  law  In  said  court;  slxtta, 
tiiat  it  does  not  Bi^>ear  that  said  conrt  of 
county  comndssltmers  for  Marengo  county, 
Ala.,  In  the  matter  complained  of,  exercised 
the  authority  vested  by  law  lu  said  court; 
sevrath,  that  It  is  not  shown  in  or  by  said 
BQiiplemental  bill  that  said  couunlsBloners' 
court  has  Issued  any  warrants  In  violation  ot 
law  or  In  excess  of  its  authorlly;  ^^th,  that 
It  does  not  appear  that  said  court  has  or  in* 
tttids  to  exceed  Its  autbralty  In  the  issue  of 
warrants." 

TbB  req;ioiidents  also  made  a  motion  to  dls- 
sfAve  the  preliminary  bijunction  upon  the 
KTonnd  that  the  supplanental  bill  vas  wtt^ 
out  equity,  and  ivoo  tbe  following  additional 
grounds:  "FUst  The  allegatlona  In  said  sup- 
plemental bill  at  complaint  did  not  authoclae 
the  granting  and  Issuance  of  said  Injunction. 
Second.  The  answer  of  tttese  reapoDdenta, 
which  Is  swam  to,  denies  the  material  alle- 
gations of  said  bUl.  Third.  It  ajHiears  from 
said  snivlemental  bill  and  swwn  answer  tiiat 
said  Injunction  should  be  dlssdved.  Fourth. 
The  allegations  of  Said  blU  tqtoh  which  said 
Injunction  was  granted  are  denied  in  and  by. 
Bidd  sworn  answer.  Fifth.  It  appeus  from 
the  denials  of  said  sworn  answer  that  the 
allegations  of  said  surotemental  blU  upon 
which  Injunction  issued  are  not  true." 

Gunter  &  Ounter,  W.  H.  Tayloe,  and  Wm. 
Cunningham,  for  appellants.  Mallory  &  Mal- 
lory,  Canterbury  &  Ollder,  and  W.  W.  Laven- 
Oa,  toe  a^iellees. 

DOWDEIiL,  J.  The  present  iwpeal  Is  pros- 
ecuted from  the  decree  of  the  chancellor  dla- 
nlviifg  the  temporary  injunction  theretofore 
granted  In  the  case^  and  the  rendition  of  this 
decree  constitutes  0ie  only  assignment  of 
enor  on  the  reond.  Tba  tm>  prlndpal  ques- 
tions, and,  tadeed,  the  vital  questions,  In-' 
v(dved  In  tlie  controTersy,  and  urged  In  ar^ 
gummt  by  counsel,  are:  First;  whether  the 
.  court  of  county  commissioners  have  the  pow- 
er to  remove  or  <duU)ge  the  courOiouse  from 
one  lot  to  another  and  difleroit  lot,  within 
the  limits  ot  the  territorial  area  designated 
by  law  and  constituting  the  county  seat, 
wltiiout  first  having  submitted  the  question  to 
the  vote  of  the  people  under  seetkm  41  of  the 
Constitution.  Second,  whether  the  twdws  ot 
tlie  court  which  were  made  In  tiie  case  In 
reference  to  the  removal  of  the  courthouse 
were  made  at  a  time  and  term  when  It  had 
a  right  to  exercise  tiie  power,  supposing  the 
powor  to  be  in  the  court 

By.  an  act  of ,  the  General  Assembly  ap- 


proved February  %  1871  (Laws  1870-71,  p^ 
73),  it  was  provided,  among  other  things, 
"that  the  court  house  of  Marengo  county  be, 
and  the  same  Is  hereby,  removed  from  De- 
m<^oll8  to  Linden,  In  said  county,  and  that  the 
same  be  permanently  located  at  Lfaid»,  In 
said  county**;  and  it  was  also  provided  in 
said  act  for  the  removal  of  the  records  and 
furniture  belonging  to  the  county  offices 
within  a  q^edfied  time.  By  this  act  the  town 
oC  Linden  became  the  courthouse  site,  or 
the  county  seat  of  government,  for  the  coun- 
ty of  Marenga  No  particular  lot  upon  which 
to  erect  Ae  courthouse  bulkUng  and  other 
public  buildings  for  county  purposes  was  des- 
ignated. This  was  left  to  the  court  of  coun- 
ty cMumlsdonas,  whose  duty  it  was,  under 
the  general  statutes,  to  «ect  such  buildings; 
and  the  exerdse  ot  their  powers  In  the  loca- 
tion of  sndi  bulldiji0B  wss  only  limited  by 
the  territorial  boundary  of  the  town  of  Lin- 
den as  It  existed  at  the  time  ot  toe  pas- 
sage ctf  the  aet  of  removal.  The  same  gen- 
eral statutes  which  then  existed.  Investing 
the  Court  of  county  commisekmers  with  the 
power,  and  In^ostog  upon  that  court  the 
duty,  ot  erecting  a  new  courthouse  and  Jail, 
remaSa  the  law  to-day,  unaffected  by  any 
constitutional  provlslim,  in  so  far  as  the  pow* 
er  and  duty  of  buiUUng  such  new  courthouse 
and  Jail  M  concerned,  whenever  by  them 
denned  necessary.  Sections  14(H»-140&,  Oode 
1886. 

There  is  a  llmitetlon  put  by  the  Constltn- 
tlon  upon  tiie  powers  ot  the  ccanmlsrioners* 
court,  in  the  mattw  of  the  levy  of  a  sp«!lal 
tax  for  such  purposes  (section  216  of  the 
Gfmstitntlon),  and  also  a  .Untftetloa  in  the 
matter  of  the  Issuance  of  bonds.  Section 
222,  Omst  But,  as  shown  by  the  bill  and 
the  toilalS  'Of  the  sworn  answer,  in  nelUia' 
of  these  reflects  has-  there  been  any  viola- 
tion by  the  court  of  county  commlsalonere  of  - 
the  constttutlonal  yrovMona.  "An-  a  genttal  • 
rul^  In  all  cases  Involvli^r  the.  location,  eree" 
ti<»i,  repairs,  .removal,  ot  fnmlshlfig  of  conn-'  - 
ty  buildings,  such  as  courthouses^  Jails;  and 
pnbUc  otfiees,  the  court  of  county  eomndat: 
slcmers  ezBrdse  a  discretion  wUch  cannot  be 
ccHitndled-  by  any  Judicial  tribunal.  In  tiie 
absence  of  fraud,  corruptUm,  or  unfair  ileal' 
ing."  7  Am.  *  Bug.  Bncy.  Iaw  ^  Ed.) 
998,  and  anthorltiee  there  dted.  Under  our 
statutes,  there  can  be  no  doubt  of  tlw  prop- 
osltion  that  the -court  of  county  uommlssion- 
ers  has  sole  and  exclusive  power  and  au- 
thority In  tbe  mattw  of  determining  the  ne- 
cessity for  a  new  oourtbouse  for  the  county 
and  having  fbe  same  erected,  and  that  In 
these  matters  tiiey  act  In,  at  least,  a  quasi 
legislative  capacity,  and  tiieir  acta,  when 
free  from  fraud,  owvuptlon,  or  unfair  deal- 
ing, cannot  be  cmtrolled  or  questkmed  by- 
any  other  eourt  Vide  sections  1401^1409. 
Oode  1896;  Hays  v.  Aldrichs  st  el.,  115  Ala. 
239,  22  South.  466.  See^  also^  the  following 
cases  omstrulng  the  court^s  powers  and  dis- 
cretion. In  matters  ot  public  roMb,^:.andJa- 
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whlcb  the  principles  declared  seem  at^Uca- 
ble  here:  Cumlssioners  t.  Hearne,  69  Ala. 
371;  HUl  T.  Bridges,  6  Port  107;  Moore  t. 
Hancock,  11  Ala.  24&;  Pamell  t.  Gommia* 
doners,  34  Ala.  278;  Oommlasloners  t.  Bowie, 
34  Ala.  4ttl;  Askew  t.  Hale^  64  Ala.  689,  25 
Am.  Rep.  730. 

Coming  to  the  question  first  stated  above, 
as  to  the  power  of  the  court  of  connty  com- 
missioners to  remove  the  courthouse  from  the 
present  site  or  lot  in  the  town  of  Linden  to 
another  and  different  site  or  lot  within  the 
territorial  limits  of  said  town  as  they  existed 
at  the  time  of  the  permanent  location  of  the 
courthouse  in  the  town  of  Linden  by  the  act 
of  February  8,  1871,  we  think  It  may  be  as- 
sorted that  no  one  would  quratltm  the  power 
and  authority  of  the  court  of  commissioners, 
In  the  event  of  a  change  of  the  seat  of  gov- 
ernment In  a  particular  county  from  one 
town,  municipality,  or  district  to  another  In 
such  county,  under  the  provisions  of  sectltm 
41  of  the  Constitution,  to  select  the  partic- 
ular Bite  or  lot  tot  the  erection  of  the  public 
buildings  thereon,  within  the  territorial  lim- 
its of  the  town,  monlclpality,  or  district  to 
which  the  removal  was  made,  and  this  with- 
out any  submission  of  such  selection  to  a  vote 
of  the  people.  Section  41  of  the  Constitution 
reads  as  follows:  "No  court  house  or  county 
Bite  shall  be  removed  except  by  a  majority 
vote  of  the  qualified  electors  of  said  county 
voting  at  an  election  h^d  for  such  purpose, 
and  when  an  election  has  been  once  held  no 
other  election  shall  be  held  for  such  purpose 
until  the  expiration  of  four  years,"  ete.  The 
texma  "comrthouse  site"  and  "county  site,"  in 
their  ordinary  use,  mean  the  same  thing,  and 
are  taken  and  understood  to  signify  the  seat 
of  government  of  the  county,  and  in  this 
sense  cannot  be  restricted  and  confined  to 
the  particular  lot;  or  the  ground  by  meas- 
orement,  upon  which  the  necessary  public 
buildings  are  erected.  We  said,  on  the  for- 
mer  appeal  In  this  case  (Marengo  County  et 
t.  Matkln  et  aL,  134  Ala.  276,  82  Sontii. 
669):  "It  has  been  declared  as  a  general 
principle  that;  when  a  dty  or  town  Is  se- 
lected as  the  county  seat,  the  boundaries  of 
sndb  dty  or  town,  as  tbey  then  ^lat,  be- 
c<»ne  the  boundaries  of  the  county  seat,"  etc. 
The  principle  is  the  same  whethw  it  be  the 
county  seat  or  site  or  the  courtboase  site, 
although  the  latter  be  a  courthouse  located 
In  a  town  or  dty  othw  than  the  county  seat* 
as  l8  often  dons  for  the  conTenlence  of  tha 
people. 

We  JndidaUy  know  that  In  a  number  of 
the  conn  ties  of  this  state,  besides  the  court- 
boase at  4he  county  seat,  there  are  court- 
houses for  the  holding  of  the  circuit  and  cban*- 
cery  courts  located  in  other  towns  or  dtlea 
within  the  county.  A  knowledge  of  the  ex- 
istence of  these  condlttons  Is  sufficient  to 
account  for  and  explain  the  particularity  of 
the  framers  of  the  Gonstltutifm  In  the  lan- 
guage em^yed  In  section  41,  that  "no  coort 
honse  or  coonty  idta»"  vbe.  Tbo  conitrnction 


contended  for  by  counsel  for  appellants,  that 
"court  house**  site  should  be  held  to  mean 
the  particular  lot  upon  which  the  building  is 
erected.  Is  too  narrow  and  unsupported  by 
sound  reason,  and,  if  adopted,  would  likely 
lead  to  greater  public  detriment,  in  poBsl- 
ble  cases,  than  mere  incoavsiience. 

Our  conclusion  is,  and  we  so  dedde,  that 
it  was  and  is  Intended  by  section  41  that  no 
courthouse  shall  be  removed  from  the  town 
or  dty  where  located  at  the  time  of  the 
adoption  of  the  Constitution  except  as  pro- 
vided in  said  section,  and  not  that  a  new 
courthouse  may  not  be  erected  within  such 
town  or  dty  on  a  lot  other  than  that  npon 
which  the  old  Is  located,  whenevo:  determhi- 
ed  necessary  by  the  court  of  county  commis- 
sioners, vrithout  first  having  submitted  such 
question  to  a  vote  of  the  people.  Nothing 
appears  from  the  record  to  the  contrary,  but 
that  the  orders  of  the  court  of  cnnmisslon- 
ers  relative  to  the  buildli^  of  the  new  court- 
bouse  were  property  made  at  an  adjourned 
term  of  the  court  on  the  9th  day  of  Jnly 
from  the  regular  May  term  of  said  court. 
The  fact  that  the  June  term  of  the  court,  as 
prescribed  by  section  8978  of  the  Code,  in- 
tervened between  the  regular  May  term  and 
the  adjourned  term  of  July  9th,  did  not  In- 
terrupt the  continuance  of  the  regular  Bfay 
term  to  this  later  date.  The  June  term  pro- 
vided for  In  sections  3977,  8978,  while  in  one 
sense  a  regular  term,  and  so  denominated  by 
the  statute,  stiU  is  limited  by  the  statute  to 
the  transaction  of  business  relattfig  soldy  to 
taxation,  and  Is  In  no  sense  a  regular  term 
of  the  court  tor  the  transaction  of  bnalneBS 
generally.  It  would  not  for  a  moment  be 
contended,  if  the  ord«s  In  tte  prearait  case 
bad  been  made  at  such  Jane  tem^  that  flwy 
would  have  been  valid. 

We  find  no  error  in  the  record,  and  tha 
decree  <^  ttie  chancellor  will  be  afflrmed. 


(177  AU.  M) 
JOHNS  T.  ICeUDSTBB  et  aL 
(Supreme  Court  of  Alabama.  April  T,  UOS.) 

CORPORATION— BILL  BT  STOCKHOLDBB&-StU'- 
FICIBNCT  OF  DBHAMD  ON  DIRBCTORS. 

1.  In  a  bill  minority  stockholders  of  a 
corporatioD  to  have  a  foreclosure  sale  of  the 
corporation's  property  set  aside,  It  was  aveired 
that  respoudent  had  agreed  with  one  of  the 
Btockholaera  to  wait  another  year  for  his  mou- 
ev;  that  he  had  failed  to  do  this;  that  the 
directors  were  informed  of  the  agreement;  and 
that,  about  two  years  after  the  sale,  the  di- 
rectors were  requested  to  call  a  meetiag  and 
take  immediate  steps  to  redeem;  but  it  was  not 
shown  that  the  directors,  when  the  request  to 
redeem  was  made,  were  the  same  persona  that 
were  directors  at  the  time  of  the  sale,  nor  that 
they  had  any  knowledge  of  the  agreement,  uor 
of  any  of  the  other  alleged  facts  entitling  them 
to  redeem.  It  was  further  averred  that  a  let- 
ter had  been  written  to  the  board  In  which  it 
was  claimed  that  the  president  and  respondent 
had  hem  guilty  of  fraud  in  the  sale,  and  that 
It  was  necessan^  to  file  a  bill  to  have  the  sale 
set  aride;  but  ft  was  not  diown  l^t  the  letter 

1L  Bm  OorporaUoas,  ytL       Qnt  Dig.  I  fU. 
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•T«T  readiea  'tte  dbeeton,  any  et  tliein. 
ff«Iif,  that  the  bill  did  not  abow  «  proper  de- 
muid  oa  tb«  directors  to  bring  the  uait,  mod 
hencfl  oomplaiiuiitB  were  not  entitled  to  mali^ 
tain  the  acticm. 

Appeal  from  Cbancery  Court,  JefleESom 
County;  John  G.  Carmlchael,  Chancellor. 

Bill  by  Nannie  S.  McLeater  and  othen, 
on  behalf  of  themselves  and  such  others  of 
the  atockhplders  oC  the  Woodlawn  Cemetery 
Company  as  would  make  themselves  parties 
to  the  suit,  against  L.  W.  Johns  and  the 
Woodlawn  Cemetery  Company  to  have  a  sale 
nnder  a  trust  deed  set  aside.  From  a  decree 
overmUnf  a  demurrer  to  the  bill,  respondent 
Jobna  appeals.  Berersed. 

It  was  aT«n«d  In  the  bill  tbat  ttie  com^ 
plaloanta  were  bona  flde  stockholders  of  the 
Woodlawn  Cemetery  Company,  a  corporation 
wgaidsed  imdBr  ttw  lam  of  tbe  state  of  AJa- 
tama;  tbat  on  ApzU  10,  1885,  tbe  Wood- 
Jami  Cemeteiy  Conqiany  ezecnted  a  deed  of 
trnst  on  all  of  Its  land  for  M,SOO,  to  seenro 
«  notes  of  fSOO  each,  wltb  interest  at  8 
per  cent,  which  notes  were  to  become  due 
12  monlliB  after  date;  that  of  these  notes 
U  W.  JolUQS  took.  6  of  tbem,  and  one  J.  A. 
Viua  Hoose  took  4  of  them;  Uiat  Interest 
-was  paid  on  said  notes  for  ime  yeatv  and,  by 
agreement  with  the  holders  of  tbe  same,  tbe 
aiotea  were  eztaided  for  one  year  farther 
by  the  i>ayment  of  Interest  The  bill  then 
anrs  tbe  ftdlowlne  facts:  Tbe  loan  was  ao- 
thorlasd  by  tbe  company,  and  Interest  was 
paid  on  tile  same  for  a  year,  and  an  exten- 
sion made  for  another  year.  On  Septmber 
7,  1897,  tjie  trustee,  B.  A.  McAAht.  was  In- 
stracted  to  advertise  and  sell  the  lands  de- 
scribed In  tbe  deed  of  tmst,  and  tbat  be  did 
so  i^rerUse  tbe  same.  Tbe  defendant  I*.  W. 
Johns  bad  become  the  owner  of  the  -notes 
eecared  by  tbe  deed  of  trust,  be  bavliqc  por- 
cbased  fMir  ct  tbe  notes  from  J.  A.  Van 
Hoose,  with  tbe  expressed  miderstandtnK  and 
agreement  that  be  would  stop  tbe  sale  of  tbe 
unptms  and  wait  another  year  on  the  com- 
pany. This  be  failed  or  lefosed  to  do,  and 
ordered  the  trustee  to  make  the  sale  vaSee 
tbe  deed  of  trust  The  agreement  to  post- 
pose  the  sale  was  part  <tf  the  costaidentloQ 
palA  Cor  tbe  notes  sold  to  L.  W.  Johns.  A 
meeting  of  the  board  of  directors  was  called, 
and  tbs  president  or  seccetair,  or  both,  were 
anOoilaed  to  necotlate  a  loan  at  tbe  legal 
rate,  and  take  up  tbe  notes  held  by  J^uis, 
and  stop  tbe  sale,  Oomplalnants  wrae  not 
present  at  any  of  the  meetlnga,  and  only 
learned  of  the  facts  connected  with  the  trans- 
action within  a  year  ptiox  to  the  filing  of 
tbe  bin  in  this  caDB&  On  the  day  the  sale 
waa  adverUsea  to  take  place,  3.  A.  Tan 
Qooee  and  .  W.  A.  Houghton,  two  ot  the 
atofUHfldem  cf  the  company,  took  H,900.1n 
gold  to  A.  O.  Bklwards,  the  secretary  of  the 
onnpany,  and  offwed  to  lend  It  to  die  cooi- 
pei^  nikter  the  resolntkm  that  bad  been 
passed  by  the  board  of  directors^  Edwards 
caused  to  mike  tbe  loan.  They  then  took 


the  soiA  to  B.  BrsiMl,  president  tt  the  com- 
pany, and  demanded  that  he  receive  It  and 
take  up  the  JohnsT  notes,  but  Brswell  refused 
to  do  It  Th^  then  offered  the  money  to 
Johns,  and  be  retustsd  to  take  It  They  then 
tried  to  get  Brswdl  to  receive  tt  again,  and 
he  refused.  Tbe  blU  diarges  tbat  Johns 
and  Bkisw^  considred  together  to  obtain  p(w- 
session  ot  the  ptosf&ety  of  the  Woodlawn 
Company,  and  sets  out  the  facto  In  full.  The 
sale  was  made,  and  the  property  was  pur- 
chased by  U  W.  J<Ans.  After  the  sale,  Brs- 
wen  became  the  agoit  of  Johns  In  selling 
and  disposing  of  tbe  property*  He  had  all 
tbe  books  of  the  company,  and  refused  to  let 
the  stockbolderB  Inspect  them,  and  Srswell 
and  the  board  of  directors  never  took  any 
steps  towards  redeeming  tbe  property,  al- 
though the  property  of  the  Woodlawn  Cem- 
etery Company  Is  worth  greatly  more  than 
the  amount  required  to  redeon  tbe  same 
from  tile  ssld  L.  W.  Johns. 

It  was  tiien  averred  to  the  UU  tiiat  ser^ 
ersl  of  the  stopkholdws  of  tbe  Woodlawn 
Ownetery  Company  "frequently  caUed  upm 
tbe  preatdoit  and  board  of  directors  to  take 
steps  to  pay  off  the  Indebtedness  of  the  com- 
pany, and  prOTent  tbe  ssid  L.  W.  JiAna 
from  getting  possession  of  the  same,  but 
notbliv  looking  to  tiiat  and  was  ever  done"; 
tbat  on  October  17,  1899,  J.  A.  Van  Hooee 
addressed  a  communication  to  B.  Brswell, 
preside  ct  the  Woodlawn  Gemetoy  Cran- 
pany,  "demanding  of  him  that  be  tak^  ttept 
to  redeem  the  property  of  the  Woodlawn 
Cemetery  Company,  and  the  said  J.  A.  Van 
Hoose  offered  to  loan  said  company  the 
money  to  rede^  said  propwty.  bnt  tiie  said 
Brswell  paid  no  attention  to  said  Van  Hoose^ 
communication,  and  took  no  steps  whatever 
towards  redeeming  said  pwperty."  A  coi^ 
of  tills  letter  was  attached  as  an  exhibit  to 
tbe  blU.  It  was  then  fmrtber  aTored  to  the 
bUl  that  said  J.  A.  Van  .Hoose^  **tai  behalf 
of  the  stockholders,  made  a  demand  on  said 
secretary  and  board  of  directors  of  said  com- 
pany tor  the  same  purpose,"  catfim  of  which 
lettm  were  attached  as  exhlblto  to  the  bin; 
that  these  demands  were  conyiletaly  Ignored, 
and  neither  the  president  nor  secretary  nor 
board  of  directors  took  steps  towards  re- 
deeming the  property  of  ssld  company. 

It  wu  then  further  arrared  to  the  bill 
tiiat  tite  sale  was  Told  snd  -ffaudident  oa 
account  of  the  collusion  of  ErsweU  and  Johns, 
and  that  their  coUtodve  conduct  was  an  abuse 
ot  the  power  of  sale  contained  to  the  mort- 
gage, and  a  violation  of  their  obligations  to 
tbe  obligor  corporation,  the  Woodlawn  Cem- 
etery Company,  and  created  a  constructlTe 
trust  on  ssld  propnty  to  the  hands  of  the 
said  L.  W.  Jobna;  tbat  the  said  Johns,  «fter 
obtaining  posaesslim  of  the  property,  fur- 
Blshed  ftUse  and  flctltloiia  stotemsoto  of  Im- 
proremento  claimed  to  have  bera  made  by 
him,  for  the  purpose  of  preventing  the  re- 
deovtion  oK  the  said  propoty.  The  bUI 
tiuat,  aiUx  awElng^and  seWngf«attoa  fasto 
Digitized  byVjOOQ  It 


176 


84  SOUTUJUBtN  &BPOBTEB. 


Ult. 


showing  that  Johna  and  Bnwell  coiuvlred 
together  to  get  possession  of  the  property  of 
the  Woodlawn  Cemetery  Company,  avers  a 
willingness  on  the  part  of  the  complainants 
to  pay  Johns  whatever  Is  owing  him  by  the 
Woodlawn  Cemetery  Company,  and  further 
avers  that  complainants  were  Ignorant  of  the 
fraudulent  conduct  of  the  said  Erswell  and 
Johns  until  within  12  months  pilor  to  the 
filing  of  the  hill.  It  was  also  averred  in  the 
bill  that  8ald  J.  A.  Van  Hoose,  as  a  stock- 
holder In  the  Woodlawn  Cemetery  Company, 
and  several  of  his  associates,  not  Including 
your  orators,  believing  that  they  had  a  right 
to  redeem  the  property  of  the  Woodlawn 
Cemetery  Company,  for  and  on  behalf  of 
said  company,  made  an  effort  to  redeem  the 
said  property  from  the  said  L.  W.  Johns, 
through  the  board  of  directors  of  said  com- 
pany and  its  president,  B.  Erswell,  but  wern 
unable  to  get  the  said  Erswell  or  any  of  the 
directors  to  do  anything  or  attempt  to  redeem 
said  property  from  the  said  Johns,  although 
the  said  stockholders  had  the  money,  and 
were  amply  able  and  willing  to  redeem  the 
property  and  pay  all  costs  and  expenses  and 
legal  charges,  and  the  said  L.  W.  Johns 
refused  to  accept  the  money  that  was  of- 
fered to  him  to  redeem  said  property,  though 
the  amount  offered  was  more  than  enough 
to  repay  him  the  money  he  had  paid  for  said 
property,  with  all  costs  and  expenses  and 
charges. 

It  was  then  further  averred  "that  on  the 
20th  day  of  January,  1900,  the  said  J.  A. 
Van  Hoose,  a  stodLholder  of  the  Woodlawn 
Cemetery  Company,  on  behalf  of  himself 
and  all  other  stockholders  of  said  company, 
addressed  a  letter  to  E.  Erswell,  president 
of  the  Woodlawn  Cemetery  Company,  de- 
manding him,  as  president  of  the  said  com- 
pany and  a  director  of  the  same,  to  take  such 
action  as  was  necessary  to  have  the  sale  of 
the  property  of  the  Woodlawn  Cemetery 
Company,  made  by  B.  A.  McAdory,  as  trus- 
tee, on  October  26,  1897,  to  L.  W.  Johns,  set 
aside  on  the  ground  of  fraud  on  the  part  of 
E.  Erswell,  li.  W.  Johns,  et  at.,  and  de- 
manding that  a  bill  be  filed  by  the  Wood- 
lawn Cemetery  Company  against  the  said 
L.  W.  Johns  et  aL  for  the  purpose  of  hav- 
ing said  sale  set  aside.  A  copy  of  said  letter 
Is  hereto  attached,  marked  'Exhibit  F,'  and 
made  a  part  of  this  bill  of  complaint  De- 
mands were  also  made  upon  A.  O.  Edwards, 
secretary  of  said  company,  and  each  of  the 
directors  of  said  company,  that  the  said  bill 
be  filed  to  have  said  sale  set  aside,  and  orator 
avers  that  no  attention  whatever  was  paid 
to  said  demand,  and  no  steps  were  taken  to 
have  said  sale  set  aside." 

The  prayer  of  the  bill  was  that  a  con- 
structive trust  be  declared  upon  the  property 
In  the  hands  of  W.  Johns  In  favor  of  the 
Woodlawn  Cemetery  Company,  and  that  said 
sale  be  canceled  and  set  aside  and  declared 
null  and  vtOA;  that  said  L.  W.  J^ns  be  de- 
clared a  trustee  Cor  Om  Woodlawn  CometeEj 


Company;  that  a  reference  be  held  by  ttie 

register  to  ascertain  and  determine  what 
amount.  If  any,  was  due  said  L.  W.  Johns 
on  account  of  said  notes  held  by  him  against 
the  Woodlawn  Cemetery  Company;  and  that 
It  be  decreed  that,  when  said  L.  W.  Johns 
has  been  paid  the  amount  ascertained  to  be 
due  him  by  the  register  on  account  of  said 
notes,  he  be  required  to  recouvey  said  lands 
of  the  Woodlawn  Cemetery  Company  to  said 
Company.  There  was  also  a  prayer  for  gen- 
eral relief. 

The  defendant  L.  W.  Johns  demurred  to 
the  bill  upon  many  grounds,  among  which 
were  the  following:  "(1)  Because  the  alleged 
wrong  sought  to  be  redressed  is  a  wrong  to 
the  corporation,  the  Woodlawn  Cemetery 
Company;  and  the  said  bill  falls  to  show 
that  complainants,  prior  to  the  filing  thereof, 
made  any  efforts  with  the  managing  body 
of  said  corporation  to  Induce  remedial  action 
on  their  part  in  the  name  of  the  corporation, 
and  fails  to  show  facts  sufSdent  to  excuse 
such  effort.  (2)  Because  said  bill  falls  to 
allege  that  any  request  had  been  made  on 
the  managing  board  of  directors  of  the 
Woodlawn  Cemetery  Company,  prior  to  the 
filing  of  said  bill,  to  redress  the  alleged  griev- 
ances set  forth  in  the  bill,  and  fails  to  show 
any  facts  sufficient  to  excuse  the  failure  to 
make  such  request  (3)  Because  the  allied 
wrong  sought  to  be  redressed  Is  a  wrong  to 
the  corporation,  the  Woodlawn  Cemetery 
Company;  and  said  bill  falls  to  show  that 
complainants,  prior  to  the  filing  thereof,  made 
any  efforts  with  the  stockholders  of  said  cor- 
poration to  induce  remedial  action  on  their 
part.  In  the  name  of  the  corporation,  and 
falls  to  show  any  facts  snffident  to  excuse 
such  effort  (4)  For  that  the  wrongs  soogfat 
to  be  redressed  are  wrongs  to  the  corpora- 
tion, Woodlawn  Cemetery  Company,  and  no 
sufficient  facts  are  averred  or  shown  to  en- 
title complainants  to  bring  this  suit  In  thetr 
names  and  In  the  name  of  other  stockhold- 
ers. (G)  Because  the  wrong  soi^ht  to  be  re- 
dressed by  the  bill  of  complaint  is  a  wrong 
against  the  defendant  corporation,  the  Wood- 
lawn Cemetery  Company,  and  no  sufficient 
facts  are  averred  or  stated  why  said  bill  i» 
not  brought  in  the  name  of  said  corporation," 

On  the  submission  of  the  cause  upon  the 
demurrers  of  L.  W.  Johns,  the  cbanceltor 
tendered  a  decree  overmllng  said  demurrer. 

Frank  8.  White  &  Sons,  for  appellant. 
B.  B.  Thach,  for  appellees. 

TYSON,  J.  It  cannot  be  doubted  that  the 
alleged  wrongs  complained  of  in  the  bill  in 
this  cause.  If  cognizable  at  all,  are  such  as 
could  have  been  righted  upon  the  complaint 
of  the  corporation  In  which  the  complainants 
are  stockholders.  In  other  words,  the  pur- 
pose of  the  bill  is  to  redress  certain  all^ted 
injuries  d<me  the  corporation,  which  are  char* 
Red  to  be  damaging  to  the  rights  of  tba 
complainants  as  stockholders. 

It  la  thoKvghiy  weU  fettled^  this  stat» 
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tliat  before  a  mlnorltT  stockbolder,  or  any 
Dumber  of  them,  can  maintain  a  bill  of  thia 
sort,  he  or  they  must  make  demand  upon 
the  managing  officers  or  govemlng  board  of 
the  corporation  to  correct  the  wrongs  com- 
plained of,  by  le^l  proceedings  or  other- 
wise, and,  meeting  with  failure  or  refusal, 
be  or  they  must  next  seek  redress  through 
the  stockholders  as  a  body.  And  such  de- 
mand or  request  must  be  dearly  averred  in 
the  bill.  Of  course,  this  demand  is  not  re- 
quired when  it  is  made  clearly  to  appear 
that  it  would  be  refused,  or  that  the  litiga* 
tion  following  would  necessarily  be  under 
the  control  of  persons  opposed  to  its  success, 
or  when  the  persons  constituting  the  govern- 
ing board,  or  a  majority  of  them,  are  the 
wrongdoers  or  under  their  control,  and  any 
effort  to  obtain  redress  through  the  stock- 
holders would  be  unavailing  for  want  of  time 
or  other  cause.  Of  course,  tte  excuse  for  not 
making  the  demand  upon  the  governing 
board,  or,  If  made  upon  that  body,  then  the 
excuse  for  not  seeking  redress  through  the 
stockholders,  must  be  clearly  and  distinctly 
u Tarred  in  the  bill.  Montgomery  Light  Co. 
V.  Lahey,  121  Ala.  131,  25  Soutli.  1006,  and 
authorities  there  cited. 

There  Is  not  an  averment  in  thia  bill  which 
can  by  any  possible  construction  afford  the 
remotest  inference  that  the  stockholders  of 
the  corporation  have  ever  been  applied  to  by 
these  complainants  to  redress  the  grievances 
complained  of,  nor  Is  there  even  an  inference, 
from  the  facts  averred,  that  any  good  rea- 
son exists  for  not  making  the  application  to 
them.  Indeed,  we  think  it  can  be  said  that 
no  proper  demand  is  shown  to  have  be&n 
made  upon  the  directors.  All  that  is  shown 
in  this  respect  Is  that  one  J.  A.  Van  Hoose, 
who  was  a  stockholder,  on  the  17th  day  of 
October,  1899.  addressed  a  letter  to  "Mem- 
bers of  the  Board  of  Directors  of  Woodlawn 
Cemetery  Co.,"  requesting  them  to  immedi- 
ately call  a  meeting  of  the  board  of  directors 
and  of  the  stockholders  of  the  corporation, 
for  the  purpose  of  redeeming  the  property  of 
Bald  company  from  the  respondent  before  the 
explratk)n  of  the  time  of  redonptlon,  and  de- 
manding that  they  take  such  immediate  steps 
as  are  necessary  in  order  to  make  such  re- 
demption. It  is  obvious,  from  the  language 
employed,  that  the  board  of  directors  were  not 
in  session  when  this  letter  was  written,  nor  la 
there  one  word  in  it  calling  their  attention  to 
the  facts  upon  which  the  relief  Is  predicated. 
And  whether  the  stockholders  constituting 
the  board  of  directors  when  this  letter  was 
written  were  the  same  persons  composing 
that  body  when  Van  Hoose  appeared  before 
them  and  informed  them  of  his  agreement 
with  the  respondent  with  reference  to  post- 
poning the  foreclosure  sale  is  not  shown. 
It  may  be,  and  we  have  the  right  to  so  aa- 
sume,  that  the  board  was  composed  of  en- 
tirely different  stockholders,  who  knew  abso- 
lutely nothing  of  the  agreement  between  Van 
Hooae  and  the  respondent  and  of  the  other 
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facts  alleged.  But,  be  this  as  It  may,  It  Is 
not  shown  that  any  governing  body  of  the 
company  were  ever  Informed  of  the  conspir- 
acy allied  between  the  respondent  and  the 
president  of  the  company.  It  Is  true  there 
is  an  exhibit  to  the  bill  ("H").  an  unsigned 
letter  of  date  January  20,  1000,  purporting  to 
have  been  addressed  to  "Director  Woodlawn 
Cemetery  Co.,"  demanding  that  a  bill  be 
filed,  etc.;  also  saying  that  "the  chancery 
court  has  practically  held  that  L.  W.  Johns 
and  B.  Brswell  were  guilty  of  such  fraud 
in  the  sale  *  *  *  as  to  invalidate  the 
same,  and  It  is  absolutely  necessary  that  this 
bill  be  filed  in  order  to  protect  the  interests 
of  the  company";  but  it  is  nowhere  averred 
that  this  letter  ever  reached  the  director  or 
the  board  of  directors.  This  being  true.  It 
Is  not  necessary  to  here  decide  Its  sufficiency 
or  insufficiency  as  a  demand.  The  grounds 
of  the  demurrer  challenging  the  averments 
of  the  bill  In  these  respects  should  hove  been 
sustained. 
Beveraed  and  remanded. 


<U6  Ala.  m 

WHITE  V.  STATE. 

(Supreme  Court  ct  Alabama.  April  9.  1906.) 

CRIHINAI<  LAW-HOMICIDB-INDICTMBNT^VA- 
RIANCB  — NAMES  — ID&M  SON  AN  S- JURORS- 
SERVICE  OF  VENIRE— RESIDBNCaS  OP  JU- 
RORS —  EVIDENCE  —  OPINIONS  —  WITNESSES 
— MIN0R3-C0MPETENCT— PROSBCUTINQ  AT- 
TORNEY-IMPROPER ARGUMENT. 

1.  Where  an  indictment  for  homicide  stated 
tlw  uame  of  the  person  alleged  to  bare  been 
killed  to  be  Jack  Gordon,  alias  John  Gordon, 
the  fact  that  the  copy  served  on  defendant  al- 
leged that  the  person  killed  was  Jack  Qordm. 
alias  John  Gorden,  was  immaterial,  the  names 
lieing  idem  eonans. 

2.  Code,  S  4097,  directlog  the  jury  commis- 
siouers  to  state  on  the  list  of  Jurors  selected 
the  residences  of  the  persons  drawn.  Is  direc- 
tory on\y,  and  hence  a  copy  of  a  list  of  jnrors 
serred  on  defendant  was  not  objectionable  for 
failure  to  state  the  residences  of  the  Jurors. 

3.  Where  a  boy  12  years  of  age,  though  be 
had  not  been  to  church  or  Suuday  school,  stated 
that  a  boy  should  tell  the  truth,  that  If  he 
swore  to  a  lie  he  would  be  hung,  uiat  "the  bad 
man"  would  get  boys  who  did  wrong,  and  that 
be  bad  been  made  by  Jesus  Christ,  be  was 
competent  to  testify  as  a  witness. 

4.  A  boy  under  12  years  of  age,  when  offered 
as  a  witness,  stated  that  he  did  not  know  how 
oid  he  was,  that  be  bad  never  been  to  Sunday 
school  or  church,  and  did  not  know  what  be- 
came of  good  boys  when  they  died.  He  said 
It  was  wroDf!  to  tell  a  lie,  and  tiiat  the  Lord 
made  him.  No  one  bad  ever  told  him  about 
Ood,  and  be  stated  be  bad  never  heard  any- 
thing about  HeaveQ.  He  did  not  know  that 
boys  were  put  lu  jail  for  telling  lies,  nor  what 
it  was  to  be  sworn,  and  did  not  know  where 
the  farm  where  a  homicide  occurred,  as  to 
which  he  was  offered  to  teatiiy,  was,  nor  wheth- 
er it  was  near  a  town.  UtU^  that  such  facts 
demonstrated  such  a  degree  of  intellectual  and 
moral  deficiency  as  to  render  him  Incompetent 
to  testify. 

5.  In  a  proaecntiou  for  homicide,  a  nonexpert, 
who  bad  been  a  member  of  the  coroner's  jury 
which  bad  examined  deceased  the  day  after 
his  death,  was  incompetent  to  testify  as  to 
hf»w  long  doceued  had  been  dead  when  wltDess 
saw  him. 
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6.  In  ■  proseCDHoD  for  homicide,  defendant 
introduced  erideuce  to  establish  an  alibi,  and 
also  evidence  tending  to  show  that  on  the  night 
of  the  killing  he  was  drunk.  In  his  argoment, 
defendant's  counsel  stated  to  the  court  that  de- 
fendant's position  was  that  he  did  not  do  the 
killing,  and  that  the  evidence  was  Insnfflt^ent  to 
authorize  a  conviction,  but,  notwithstanding,  he 
desired  the  court  to  instruct  with  regard  to  the 
effect  of  drunkenness  on  the  questions  of  the 
degree  of  homicide.  Seld,  that  remarks  b;  the 
pzoaecntiug  attorney,  based  on  such  statement, 
that  defendant's  counsel  recognized  the  weak- 
ness of  defendant's  case,  and  Knew  that  under 
the  evidence  bis  client's  innocence  could  not  be 
mialntained.  otherwise  he  would  not  have  le- 
qneeted  ■  diarge  on  dnmkenness,  and  that  such 
request  amounted  to  an  admission  that  defend- 
ant was  guilty,  were  improper. 

Appeal  from  City  Ooart  of  Gadsden;  John 
H.  Disqoe,  Judge. 

Walker  White  was  convicted  of  murder, 
and  be  appeals.  Beversed. 

The  defendant  objected  to  going  to  trial, 
and  moved  the  court  to  quaab  the  venire 
of  jarors  drawn  to  try  his  case,  upon  the 
ground  that  the  copy  of  the  venire  for  bis 
trial  tiad  not  been  served  on  him  or  his  coon- 
sel  at  least  one  entire  day  before  the  day  eet 
for  trial;  the  ground  of  the  objection  and 
motion  being  that  the  copy  of  the  venire 
served  on  him  did  not  constitute  a  copy  of 
the  special  venire  In  the  defendant's  trial,  be- 
cause it  did  not  show  the  residences  of  either 
the  regular  Jurors  drawn  for  tbe  week  or  the 
special  Jurors  drawn  for  the  trial.  The  court 
overruled  the  objection  and  motion,  and  to 
this  ruling  the  defendant  duly  excepted. 

Upon  tbe  state  offering  to  introduce  one 
George  Gordon  as  a  witness,  the  defendant 
objected  to  tbe  Introduction  of  said  witness 
upon  the  ground  of  his  tender  years,  and 
thereupon  tbe  court  proceeded  to  examine  tbe 
witness  on  his  voir  dire.  In  answer  to  the 
question  propounded  to  him  as  to  how  old 
he  was,  the  witness  replied:  "Going  on  12 
years."  The  court  then  asked  him  where  be 
lived,  bow  long  be  bad  been  Uving  at  such 
place;  and  to  each  of  these  questions  the 
witness  answered  intelligently.  Tbe  exam- 
ination voir  dire  was  then  continued  as  fol- 
lows: "Q.  Have  you  ever  been  to  Sunday 
school?  Ans.  No,  sir,  Q.  Have  you  ever 
been  to  church?  Ans.  No,  sir.  Q.  What  do 
jm  think  of  boys  that  do  wrong?  Ans.  The 
bad  man  will  get  them.  Q.  What  do  you 
think  they  would  do  with  a  boy  that  swore 
a  lie?  Ans.  Hang  him.  Q.  Do  you  think 
that  a  boy  ought  to  tell  the  truth  or  a  lie? 
Ana  The  truth.  Q.  Who  made  you?  Ans. 
Jesus  Christ."  Tbe  court  declared  tbe  wit- 
ness competent  to  testify,  and  overruled  the 
defendant's  objection  to  bis  competency,  and 
to  this  ruling  tbe  defendant  duly  excepted. 
This  witnees,  who  was  a  son  of  tbe  deceased. 
Jack  Gordon,  testified  to  tbe  defendant  liav- 
iDg  killed  bis  father  by  stabUng  blm  sGFreral 
times  with  a  knife. 

Cpon  the  state  offering  to  Introduce  Hubert 
Gordtm  as  a  witness,  the  detoidant  objected 
to  his  competeni^  on  tcconnt  of  his  tender 


years.  The  examination  of  this  witness  on 
voir  dire  is  shown  in  the  opinion.  Upon  tWa 
examination  the  court  held  the  witness  com- 
petent and  permitted  bim  to  testify,  against 
tbe  defendants  objection,  and  to  this  ruling 
the  defendant  duly  excepted.  The  witness 
Hulwrt  Gordon  testified  to  substantially  tbe 
same  facts  to  which  bis  brother  George  Gor- 
don testified,  stating  that  the  defendant  kUl- 
ed  Jack  Gordon  by  Mabblng  blm  with  a 
knife. 

Upon  the  Introduction  of  Watson  Guest,  he 
testified  tbat  he  was  a  member  of  ttie  coro- 
ner's Jury  that  examined  the  body  of  Jack 
Gordon  after  he  was  killed.  It  was  shown 
that  the  coroner's  inquest  was  held  the  day 
after  the  killing  of  tbe  deceased,  which  oc- 
curred between  10  and  12  o'clock  at  night. 
During  the  examination  of  the  witness  Guest, 
tbe  solicitor  asked  him  the  following  ques- 
tion: "How  long,  in  your  Judgment,  bad  the 
man  been  dead  when  yon  saw  the  body?" 
The  defendant  objected  to  this  question  on 
the  ground  that  It  called  for  a  conclusion  of 
tbe  witness  and  not  a  fact,  and  on  the  fur- 
ther ground  that  the  witness  was  not  shown 
to  be  an  expert,  and  qualified  to  state  his 
conclusions  to  the  Jury.  The  court  overruled 
the  objection,  and  tbe  defendant  duly  except- 
ed. There  was  other  evidence  Introduced  by 
tbe  state  tending  to  show  that  the  defendant 
killed  Jack  Gordon. 

The  defendant  introduced  evidence  tending 
to  establish  an  alibi,  and  as  a  witness  In  bis 
own  behalf  the  defendant  testified  that  he 
did  not  kill  the  deceased,  Jack  Gordon. 
There  was  also  evidence  tending  to  show 
that  on  tbe  night  of  fbe  kllUng  the  defendant 
was  drunk. 

Tbe  bni  of  exceptions  contains  the  follow- 
ing recital  In  reference  to  tbe  argument  of 
counsel:  "In  his  argument  counsel  repre- 
senting the  defendant  said  to  the  courts  In 
tbe  bearing  of  the  Jury:  *So  far  as  the  law 
of  tills  casie  Is  concerned  I  hfive,  as  an  officer 
of  this  court,  only  one  snggestlon  to  make. 
Our  position  Is  tbat  the  defendant  did  not  do 
this  killing;  tbat  be  was  not  at  Jack  Gor- 
don's on  the  night  of  the  killing.  We  can- 
not and  do  not  consider  it  within  the  range 
of  possibilities  that  the  Jury  should  find  this 
evidence  sufiiclent  to  convince  them  that  fbe 
defendant  was  there  and  did  tbe  killing;  but 
nevertheless  it  Is  right  that  the  court  should 
Instruct  the  Jury  with  regard  to  the  effect  of 
drunkenness  upon  the  questions  of  tbe  degree 
of  homicide.*  And  then  counsel  for  tbe  de- 
fendant addressed  the  Jury,  Insisting  that  de- 
fendant was  not  guilty  of  any  offense  what- 
ever under  the  evidence.  The  solicitor,  In 
his  closing  argument  for  the  state,  among 
other  things,  said  to  tbe  Jury:  'Counsel  for 
the  defendant  recognized  the  weakness  of  the 
defendant's  case.  Who  is  a  better  Judge  of 
his  client's  guilt  or  Innocence  than  the  coun- 
sel representing  blm?  Counsel  knew  tbat 
under  this  evidence  he  could  not  maintain 
the  innocence  of  Us  client;  elqe  why  did  he 
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ask  tbe  coart  to  charge  the  Jury  upon  the 
law  of  dmnkeuness  u  it  affects  the  degree 
of  homicide?  It  was  an  admisslou  on  hia 
part  that  he  knew  his  client  was  gnllty.' 
Counsel  for  tbe  defendant  objected  to  this 
argument  on  the  part  of  the  solicitor,  called 
tbe  attention  of  tbe  court  to  the  argmnrat 
and  asked  the  conrt  to  stop  the  Bolldtor  from 
making  such  an  argoment,  and  to  exclude 
the  remarks  from  the  Jury.  Tbe  court  over- 
mled  defendant's  objection,  and  refused  to 
exclude  the  remarks  of  tbe  solicitor  from  the 
Jury.  The  defendant  then  and  there  duly 
escorted  to  this  action  of  tbe  conrt" 

Goodhue  ft  Blackwood,  tat  appdlant 
Haney  Wilson,  Atty.  Oen^  for  tbe  State. 

DOWDHLL,  J.  The  appellant  was  Indict- 
ed, togethw  with  SGrerett  White,  tm  the  mnr- 
der  of  one  Ja^  Gordon,  alias  John  Gordon. 
A  nrerance  was  had,  and  the  appellant  waa 
tried  alone^  tbe  trial  resulting  in  a  omTlctlon 
for  murder  in  tbe  second  degree. 

On  tbe  day  set  for  the  trial,  tbe  defendant 
ot^Jected  to  bdng  pot  upon  trial,  ftsslgn- 
ing  aa  a  ground  therefor  that  he  had  not 
been  served  with  a  copy  of  the  indictment 
ooe  entire  day  before  the  day  of  his  trial, 
pnrsoant  to  ttie  order  of  the  conrt  This  ob- 
jection was  rested  upon  the  grounds  that.  In 
the  copy  of  the  indictment  served  upon  blm, 
the  name  of  the  person  alleged  to  have  been 
knied  was  stated  to  be  Jack  Gorden,  alias 
Jolm  0<nden,  whcnas,  Iq  the  original,  the 
name  of  tbe  person  alleged  to  have  been 
UDed  was  stated  to  be  Jack  G<ndon,  alias 
John  Gordon.  Tbe  objection  wss  without 
merit  The  names  Gordon  and  Gordn  bting 
Hem  sonana,  tbe  copy  served  was  sufficient 
Mnnken  t.  Stote,  87  Ala.  96,  6  South.  8S7; 
Nntt  T.  State;  6S  Ala.  ISOi 

Tbe  motion  to  qoadi  tbe'  spedat  Tenire 
on  the  ground  of  a  Tariance  between  the 
original  and  the  copy  served  on  the  defend- 
ant was  properly  orermled  by  tbe  eonrt 
The  record  and  Om  bill  of  exceptions  show 
that  tiie  ordos  of  ttie  court  and  tbe  Toilre 
served  upon  tbe  defendant  were  In  compll* 
anee  with  the  statute.  The  therlff  la  requir- 
ed to  serve  a  copy  of  the  special  renire  drawn, 
together  with  a  copy  of  the  Jurors  drawn 
and  anmmiHied  tor  tbe  we^  to  wUcb  the 
trial  la  to  be  bad*  when  tbe  tem^  of  the  conrt 
Is  for  more  than  one  week,  upon  the  defend- 
ant Code  1898,  I  5006;  Burton  t.  Stats, 
307  Ala.  lOS,  112, 18  South.  284.  Tbe  ground 
cC  TOlance  allegied  was  tiie  omlssltni.  In  the 
eog^  served,  of  a  statonent  of  flie  residences 
at  the  Jnron.  Tbe  provision  of  the  statote 
dtoecUng  tbe  Jury  commissioners  to  state,  on 
tbe  Qat  of  Jurors  selected  by  them,  the  retd- 
dences  of  tbe  persona  as  selected.  Is  dlrectoiy 
merely;  and  Ibe  ftict  that  the  silpa  drawn 
fnmi  tbe  Jury  box  did  state  the  reeldenoes 
did  not  necessari^  require  that  the  copy 
served  on  the  defendant  should  contain  Ibat 
Informatkm.  Code  180{^  |  ^97;  Childress  t. 
State,  m  Ala.  21,  80,  26  South.  162. 


An  exception  was  reserved  to  the  ruling  of 
the  court  on  tbe  competency  of  the  witness 
George  Gordon,  on  his  Toir  dire  examination. 
This  exception,  Iiowever,  is  not  Insisted  on  tn 
argument  by  appellant's  counsel  We  think 
the  Tolr  dire  examination  clearly  demon- 
strated the  competency  of  this  witness,  and 
the  conrt  committed  no  error  In  admitting 
him  to  testify.  McGofT  t.  State,  88  Ala.  147, 
7  South.  35,  le  Am.  8t  Bep.  26;  Grimes  t. 
Stote.  106  Ala.  86,  IT  South.  184;  WUUams 
T.  State,  109  Ala.  05, 19  South.  630. 

We  are,  however,  of  a  different  opinion  as 
to  the  correctness  of  the  dty  court's  ruUng 
Tj^oa.  tb»  C(niq>etency  of  tbe  witness  Hubert 
Gordon.  This  witness  was  a  child  of  tender 
years;  the  record  does  not  disclose  his  exact 
age,  only  that  he  was  younger  than  his  broth- 
er, George  Gwdon,  who  was  "going  on  twelre 
years."  On  faie  examination  voir  dire,  tbe 
following  qocsttona  wcxe  asked  and  responses 
made:  "Q.  How  old  an  you?  Ans.  Don't 
know.  Q.  Wbm  do  you  Uve?  Ans.  Jail. 
Q.  Did  you  ever  go  to  Sunday  School  or 
lAnrch?  Ans.  Na  Q.  Who  made  youT  Ans. 
Don't  know.  Q.  What  becomes  of  bad  boys 
when  they  dieT  Ans.  Bad  man  get  'on.  Q. 
What  becomes  of  good  boys  when  they  die? 
Ans.  Don't  know.  Q.  Is  it  right  or  wrong  to 
tell  a  lie?  Ana.  Wrong.  Q.  Do  you  know 
where  tbe  *cblAai  farm'  was?  Ana.  Na  Q. 
Is  fliere  any  town  sear  tite  'cbldcen  farm'? 
Ans.  No,  sir.  Q.  ^w  about  Attalla;  la  It 
near  tboeT  Ans.  Attalla  la  way  off  yonder. 
Q.  Did  any  one  ever  tell  yon  about  God  or 
Jeana  GbriatT  Ans^  Na  Q.  Do  yon  know 
what  becomes  of  good  Uttle  boys  when  they 
die?  An8.Na  Q.  Did  yon  ever  bear  anything 
about  Heaven  T  Ans.  No,  sir.  Q.  Who  made 
yon,  Hubert?  Ans.  The  Lmd.  Q.  Wboe 
will  yon  go  if  yon  swear  a  lie?  Ana.  Bad 
man  get  me.  Q.  What  becomes  of  good  little 
txva  that  die?  Ans.  Don't  know.  Q.  Do 
yon  know  anytbtiv  about  boys  betog  pnt  to 
Jail  fbr  swearing  Ues?  Ana  No,  ab.  Q.  Do 
you  know  what  ought  to  be  done  with  boys 
tbatawearUea?  Ans.  Na^.  Q*  Wbenyon 
held  up  your  hand  awhile  ago  did  yon  know 
what  waa  betog  done?  Ana.  No,  air.  Q.  Do 
you  know  what  It  la  to  be  aworn?  Ana.  No, 
sir.  Q.  Is  it  right  or  wrong  to  tell  a  lie? 
Ans.  Wrong.  Q.  Do  yoa  know  what  ought 
to  be  ^ne  with  a  boff  that  swears  a  lie?  Ans. 
No,  sfr."  There  was  evidence  to  tbe  case 
Uiat  tbe  *Wcken  farm"  was  tbe  place  where 
the  alleged  murder  was  perpetrated,  and  that 
tlu  witness  Hubert  was  living  there  at  the 
time  with  hia  father,  tbe  deceased,  and  that 
the  "chicken  fann"  with  wlthto  half  a  mile 
to  a  ndle  of  the  town  of  Attalla.  We  thtok 
tbe  foregoing  examination  demonstrated  that 
d^ree  of  totellectnal  and  moral  deficiency 
which  would  raider  the  party  lncomj)etent  to 
testify  as  a  witness.  He  dearly  bad  no  con- 
ception ctf  Ibe  aolemnlty  of  an  oath,  and  did 
not  ao  much  as  know  what  It  was  to  be 
■worn.  He  waa  wanting  to  that  religious 
training  and  tostructlon  which  exfltea^a-bppf  ^ 
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of  future  reward  to  the  good,  and  a  fear  of 
puuiHhment  to  the  wicked,  and  he  was  with- 
out any  knowledge  of  the  punishment  visited 
by  the  law  of  the  land  for  false  swearing. 
As  was  said  In  McKelton  t.  State,  88  Ala. 
181,  7  South,  38:  "The  rule  Is  that  persons 
who  have  no  comprehension  of  the  nature 
and  obligation  of  an  oath,  and  are  Incapable 
of  appreciating  their  responsibility  for  Its 
violation,  should  not  be  admitted  as  witness- 
es; and  this  without  regard  to  the  cause 
from  which  the  defect  has  arisen,  and  hence 
without  reference  to  the  age  of  the  witness." 
While  recognizing  the  rule  that,  In  passing 
upon  the  capacity  of  children  of  tender  years 
to  testify,  much  must  be  left  to  the  sound 
discretion  of  the  trial  court,  and  that  It  is 
only  In  strong  cases  the  ruling  of  the  court 
admitting  them  as  witnesses  should  be  re- 
versed, we  are  of  the  opinion  in  the  present 
case,  and  feel  so  constrained  to  hold,  that 
the  court  erred  In  admitting  the  witness  Hu- 
bert Gordon  to  testify.  McKelton  v.  State, 
88  Ala.  181,  7  South.  88;  Beason  v.  State,  72 
Ala.  191;  Carter  v.  State,  63  Ala.  62.  35  Am. 
Rep.  4;  State  v.  Michael,  87  W.  Va.  670^  16 
S.  E.  803,  10  L.  E.  A.  606. 

The  general  rale  is  that  a  nonexpert  wit- 
ness should  not  be  permitted  to  testify  his 
opinion,  but  should  be  confined  to  a  state- 
ment of  the  facts,  the  Jury  being  as  capable, 
after  hearing  the  facts,  of  the  formation  of  an 
opinion  as  the  witness  Is.  The  question 
aslied  the  witness  Guest,  and  In  answer  to 
which  he  gave  his  opinion,  called  for  matter 
of  expert  knowledge;  that  Is,  bow  long  the 
deceased  bad  been  dead  when  witness  saw 
him.  The  witness  was  not  shown  to  be  an 
expert,  nor  Is  It  pretended  that  he  was.  The 
coiu't  erred  In  permitting  bim  to  state  his 
opinion  against  the  objection  of  the  defend- 
ant 

In  other  rulings  upon  the  admission  and 
rejection  of  testimony,  we  think  the  action 
of  the  court  was  free  from  error. 

The  remarks  of  the  solicitor  in  his  closing 
ailment  to  the  Jury,  which  were  objected 
to  by  the  defendant,  were  Improper,  and 
should  have  been  arrested  by  the  court  on  mo- 
tion of  defendant 

Fot  the  errors  pointed  out,  the  Judgment 
wUl  be  reversed,  and  the  cause  remanded. 


a»  Ala.  M) 

HOLMES  r.  STATE. 

(Supreme  Court  of  Alabama.   April  7,  1903.) 

CRIMINAI,  LAW— ASSAULT  WITH  WEAPON— EV- 
IDENCE— DECLARATIONS  BT  ACCUSED— CON- 
CLUSIONS  —  REQUESTED  INSTRUCTIONS  — 
QUALIFICATIONS— ERRONEOUS  REQUESTS. 

1.  Where  defendant,  iu  a  prosecution  for 
footing  prosecatrix,  testified  that  the  Bhootlng 
was  accidental,  and  that  when  it  occurred  he 
started  to  get  L.  to  go  for  a  doctor,  evidence  as 
to  what  he  told  L.  was  inndmissibie ;  being  a 
mere  declaration  by  defendant  in  his  own  in- 
terest. 

2.  In  a  prosecution  for  shooting  prosecutrix, 
defendant  was  not  entitled  to  testify  as  to  hxnf 


he  happened  to  have  a  pistol  on  the  occasion 
of  the  »hootiug,  and  as  to  what  he  proposed  to 
do  with  it. 

3.  In  a  prosecution  for  assanlt  with  a  pistol, 
a  question  as  to  whether  witness  knew  why  de- 
fendant bad  a  pistol  at  the  time  of  the  shoot* 
ing  was  objectionably  as  Involving  a  conclu- 
sion. 

4^  Where,  in  a  prosecution  for  assault  with 
a  pistol,  the  court  charged,  at  defendant's  re- 
quest, that  if  there  was  a  probability  of  de- 
fendant's innocence,  and  unless  the  evidence  ex- 
cluded every  reasonable  supposition  but  that  of 
defendant's  guilt,  he  should  be  acquitted,  and 
that  if  any  iudividuai  juror  la  not  convinced 
of  defendant's  euilt  beyond  all  reasonable  doubt 
and  to  a  moral  certainty,  and  there  is  a  rea- 
sonable supposition  of  defendant's  innocence, 
he  should  l>e  acquitted,  aud  added  that  such 
charges  were  given  in  connection  with  the  gen- 
eral charge,  and  all  mean  that  the  jnry  eouid 
not  convict  until  satisfied  beyond  aU  reasonable 
doubt  of  defendant's  guilt,  such  latter  state- 
ment did  not  amount  to  a  qualiScation  of  the 
written  charges  prohibited  by  Code,  §  3328. 

5.  Instructions  that  if  the  jury  had  a  rea- 
sonable suppoeitim  of  defendant's  Innocence, 
arising  out  of  any  part  of  the  evidence,  and 
if  there  was  a  reasonable  doubt  of  defendant's 
guilt,  arising  from  any  part  of  the  evidence, 
they  most  acquit,  were  erroneous,  as  requiring 
an  acquittal  on  considerations  arising  from 
only  a  part  of  the  evidence. 

6.  An  instruction  that  if  any  individual  jnror, 
after  consulting  with  his  fellows,  finds  that  he 
differs  from  his  fellow  jurors,  and  entertains 
conscientious,  fixed  convictions  difitei'ent  foom 
the  others,  it  would  be  such  Juror's  duty  not  to 
give  np  such  unalterable  convictions,  was  ob- 
jectionable, as  having  an  undue  tendency  to 
promote  the  adherence  to  the  juror's  indivfdaal 
aud  possibly  erroneous  convictions. 

7.  Where  there  was  evidence  other  than  that 
of  '  the  prosecutrix  on  which  the  jury  would 
have  been  justified  in  convicting  defendant,  an 
instruction  tiiat,  if  the  jury  had  a  reasonable 
doubt  as  to  whether  prosecutrix's  statement  as 
to  bow  the  shooting  occurred  was'  true,  tiiey 
should  acquit,  was  property  refused. 

8.  In  a  prosecution  for  assault,  an  instruc- 
tion that  while  the  jury,  in  weighing  defend- 
ant's evidence,  may  consider  his  interest  in 
the  resnit  of  the  case,  yet,  in  considering  the 
evidence  of  the  prosecatrix,  the  jnry  may  lUso 
consider  the  fact  that  she  was  the  person  who 
was  shot,  which  fact  the  jury  might  consider 
In  determining  the  weight  to  be  given  to  her 
testimony,  was  objectionable  as  argumentatlTe, 

Appeal  tnm  Circuit  Court,  Madison  Coun- 
ty; A.  H.  Alston,  Judge. 

Artbtir  Holmes  was  convicted  of  an  as- 
sanlt  with  a  pistol,  and  he  an^Ia.  Af- 
flrmed. 

On  the  trial  of  the  case  the  state  Intro- 
duced as  a  witness  Annie  Love,  the  person 
assaulted,  and  ber  testimony  tended  to  show 
that  the  defendant  intentionally  and  delib- 
erately shot  her  with  a  pistol.  The  only  oth- 
er witness  Introduced  by  the  state  was  the 
mother  of  Atmle  Love,  who  testified  that  she 
was  not  at  the  boiise  when  Annie  Love  was 
shot  having  left  the  house  that  morning: 
that  when  she  returned  to  her  home  she 
found  Annie  Love  lying  In  bed,  and  suffering 
from  a  pistol  shot  wound.  The  defendant  as 
a  witness  in  Ills  own  bebatf,  testified  that  the 
shooting  of  Annie  Love  was  accidental,  and 
occurred  while  she  and  he  were  scuffling  over 
a  pistol  which  he  bad;  that  after  she  was 
shot  be  ti-led  to  lUt  her  up,  an^  stated  that 
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be  would  go  for  a  doctor,  and  started  off  to 
the  Iiome  of  Mr.  Latham  to  get  him  to  go  for 
a  doctor.  The  defendant's  counsel  asked  the 
witness  the  following  question:  "If  he  told 
Mr.  Latham  aboat  the  accident  when  he  saw 
Mr.  Latham?'  The  state  objected  to  this 
qnestlon,  the  ooart  sustained  the  (Ejection, 
and  to  this  ruling  the  defendant  dnly  ex- 
cepted. Thereupon  counsel  for  the  defend- 
ant asked  the  defendant  the  following  ques- 
tion: "How  did  you  happen  to  have  a  pistol 
on  that  occasion,  and  what  were  you  doing 
with  it?"  The  state  objected  to  this  ques- 
tion, the  court  sustained  the  objection,  and 
the  defendant  duly  excepted.  The  defend- 
ant Introduced  as  a  witness  Mr.  S.  A.  Lath- 
am, who  testified  to  the  general  good  char- 
acter of  the  defendant  During  his  exand- 
natloD  the  defendant  asked  blm  the  follow- 
ing question;  "Do  yon  know  anything  about 
why  Arthur  Holmes  had  a  pistol  at  the  time 
of  the  shooting?"  The  state  objected  to  this 
question,  the  court  sustained  the  objection, 
and  the  defendant  duly  excepted.  The  court, 
at  the  request  of  the  defendant  gave  to  the 
Jury  the  folIowlnK  written  chai^res:  "(1)  If 
there  Is  a  probability  of  defendant's  Inno- 
cence, yon  must  acquit  him.  (2)  I  charge 
yon  to  acquit  unless  the  evidence  excludes 
every  reascmable  supposition  but  that  of  de- 
fendant's guilt  (3>  If  there  Is  a  reasonable 
supposition  of  defendant's  innocence,  yoa 
mnst  acquit  him.  (4)  If  any  individual  Ju- 
ror is  not  convinced  of  defendant's  guilt  be- 
yond all  reasonable  donbt  and  to  a  moral 
certainty,  the  jury  cannot  convict  the  de- 
fendant" The  Instruction  of  the  court  in 
connection  with  the  giving  of  these  charges 
requested  by  the  defendant  is  copied  in  the 
opinion.  The  defendant  also  requested  the 
court  to  give  to  the  jury  the  following  char- 
ges, and  separately  excepted  to  the  conrt^s 
refusal  to  give  each  of  them  as  asked:  "{5^ 
If  the  Jury  have  a  reasonable  snpjKMltlon  of 
def«idant's  Innocence,  arising  out  of  any 
port  of  the  evidence,  tbey  moat  acquit  (6) 
If  there  Is  a  reasonable  doubt  of  defendant's 
goilt  arising  from  any  part  of  the  evidence^ 
they  must  acquit  (7)  If  any  individual  Ju- 
ror, after  he  has  consulted  with  his  fellow 
Jurors,  finds  that  he  dIff»B  from  his  eleven 
fellow  Jurors,  and  entertains  conscientlons, 
fixed  convictions,  different  from  the  other 
devei  Jurors,  then  It  would  be  the  duty  of 
such  Juror  not  to  give  up  the  unalterable  con- 
Ticdons  of  his  own  mind.  (8)  If  the  jury  be- 
lieve the  evidence  in  this  case,  their  verdict 
must  be.  'Not  guilty.'  (b)  While  the  Jury,  in 
weighing  the  defendant's  evidence,  may  con- 
sider the  fact  that  he  is  the  defendant  and 
Interested  in  the  result  of  the  case,  yet  the 
Jmy,  in  considering  the  evidence  of  Annie 
Lore^  may  also  consider  the  fact  that  she  Is 
tbe  person  who  was  shot,  and  this  fact  may 
be  considered  by  the  Jury  in  determining 
what  weight  they  will  give  her  testimony. 
(c>  If  the  jury  have  even  a  reasonable  doubt 
M  to  .wliether  the  statement  at  Annto  Lore 


as  to  how  the  ataootlng  occntred  was  trae^ 
yon  must  acquit  the  defendant" 

a.  fL  Fleasanta  and  R.  O.  Brlckell,  for  ap- 
pellant Maas^  WUson.  Atty.  Gen.,  tor  ttie 
Stata 

SHARPER  J.  Defendant  was  convicted  <a 
an  assault  on  Annie  Love,  a  woman,  with  a 
pistol.  The  woman  was  shot  and  her  tes- 
timony tended  to  show  defendant  shot  her 
intentionally.  Defendant  testified  the  shoot- 
ing was  accidental.  He  testified  that  when 
it  occurred  he  started  to  Mr.  Latham  to  get 
blm  to  go  for  a  doctor.  He  was  asked  by  hla 
counsel  If  he  told  Mr.  Latham  about  the  acci- 
dent and  an  objection  to  the  qnestlon  was 
sustained.  The  ruling  was  right  being  In 
conformance  with  the  familiar  rule  which  de* 
nies  to  a  party  the  right  to  make  evidence  tor 
himself  of  his  own  mere  declarations. 

Defendant  was  asked  by  his  counsel,  "How 
did  yon  happen  to  have  the  pistol  on  that  oc- 
casion, and  what  were  you  going  to  do  with 
ft?"  An  objection  to  this  question  was  sus- 
tained, and  properly  so,  because  the  ques- 
tion called  for  an  uncommunlcated  purpose 
or  intention,  the  proper  proof  of  which  lay 
in  Inference  from  the  circumstances  in  evi- 
dence, and  not  In  the  direct  statement  of  the 
witness.  Brown  v.  State,  79  Ala.  51;  Lewis 
V.  State.  96  Ala.  6,  11  South.  259,  38  Am.  St 
Rep.  76;  Johnson  v.  State,  102  Ala.  1,  16 
South.  99;  Harrison  v.  State.  78  Ala.  5. 

Latham,  as  a  witness,  was  not  allowed  to 
answer  defendant's  question,  "Do  you  know 
why  Arthur  Holmes  had  a  pistol  at  the  time 
of  the  shooting?"  An  answer  to  the  qnestlon 
would  have  Involved  a  conclusion.  Inadmissi- 
ble aS'  evidence. 

After  giving  charges  1  to  4.  Inclusive,  the 
court  said  to  the  Jury:  **l  give  yon  these 
charges  in  connection  with  my  general 
charge,  and  this  all  means  that  yon  cannot 
convict  this  defendant  until  you  are  satisfied 
beyond  all  reasonable  doubt  of  his  guilt" 
We  are  of  the  opinion  that  this  did  not 
amount  to  a  qualification  of  tbe  written 
chains,  within  the  implied  prohibition  of 
section  3328  of  the  Code.  What  was  said 
apparently  bad  reference  to  the  oral  as  well 
as  to  written  instructions.  It  purported  to 
state  a  general  proposition  as  resulting  from 
the  several  minor  proposltiona  asserted  In 
tbe  oral  and  written  charges,  without  detract- 
ing from  <Hr  limiting  tbe  meaning  of  the  lat- 
ter. 

Refused  charges  5  and  6  were  each  faulty 
In  purporting  to  authorize  an  acquittal  upon 
considerations  which  might  have  arisen  from 
a  part  of  the  evidence  only,  whereas  it  was 
the  duty  of  the  Jury  to  consider  and  to  act 
upon  the  evidence  as  a  whole. 

Charge  7  bad  an  undue  tendency  to  pro- 
mote adherence  by  each  Juror  to  his  indi- 
vidual and  possibly  erroneonn  conviction,  and 
thereby  to  prevent  au  agieeuiuit  upon  a 
proper  verdict  . 
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Tbere  was  In  the  teatlmonT,  and  even  In 
the  testimony  other  than  that  given  by  Annie 
liOTe,  evidence  upon  which  the  jnry  could 
have  founded  a  conTicUon;  hence  charges  8 
and  "c*'  were  properly  refused.  Charge  "b" 
Is  argumentative. 

No  reversible  error  appearing  in  the  record, 
the  jndgment  will  be  affinned. 


(m  Ala.  243) 

FAIBOLOTH  et  al.  T.  OABBOLL  et  al. 

Supreme  Court  of  Alabama.   April  14,  180S.) 

EK)1IBSTBAD— VESTING  OF  TITLB— CONVBT- 
ANCB  BY  HKIR— PARTITION. 

LGode  1896.  |  2071,  provides  tiiat.  when 
tiie  homestead  set  apart  constitutes  all  the  real 
estate  owned  by  the  decedent  at  his  death,  the 
title  vests  absolutely  in  his  widow  and  miuor 
children.  Decedent  left  sorrivlnff  him  bis  wid- 
ow,  a  daughter,  and  a  son.  His  homestead  was 
his  only  real  estate.  The  daughter  coureyed  her 
iuterest  therein  to  complaiuanta.  field,  that  a 
bill,  by  them  as  tenants  In  common,  against 
the  widow  and  son,  for  a  sale  of  the  land  aud 
a  division  of  the  proceed^  alleging  that  eQnlta- 
ble  partition  of  the  land  oould  not  be  mad«^ 
would  lie. 

Appeal  from  Cliancery  Court,  Oeneva 
Ooanty;  W,  L.  "Pxtka^  Chancellor. 

Bill  by  J.  B.  Falrcloth  and  D.  T.  miton,  as 
partners  composing  the  firm  of  Fulton  A  Go^ 
against  Opbella  A.  OarroU  and  Ohaldee  Pea- 
cod^  -widow  and  ndnor,  respectively,  of  DeUk- 
ware  Peacock,  deceaaed;  the  widow  havlnff 
married  OarroU  since  the  deaUi  of  her  hus- 
band Delaware  Peacock.  Decree  sustaining 
motlDn  to  diamlas  the  bill  for  want  of  eqalty* 
and  complainants  appeal.  Berened. 

The  bill  avers  that  some  time  In  the  year 
1894  Delaware  Peacock  died  seised  and  pos- 
sessed of  the  land,  the  subject  of  the  suit, 
and  that  at  the  time  of  bis  death  be  was 
residing  upon  eaid  land  with  his  family  as  a 
homestead,  the  same  being  160  acres,  and 
less  tlian  |2,000  In  value;  that  decedent  left 
no  other  real  estate,  and  that  no  admlnistra- 
tion  has  been  had  upon  his  estate,  and  that 
he  left  surviving  him  the  said  named  widow 
and  minor,  and  also  Bnuna  Peacock,  bis 
daughter,  who  at  the  time  of  his  death  was 
a  minor;  that  in  May,  1901,  the  said  Emma 
Peacock,  having  married  one  Adams,  and 
being  of  lawful  age,  executed  to  Fnlt<m  & 
Co.  a  warranty  deed  to  an  undivided  one- 
half  Interest  in  said  land;  the  bill  averring 
that  In  80  doing  she  conveyed  her  entire  in- 
terest in  said  land,  which  was  an  undivided 
one-third  interest.  The  bill  also  avers  that 
the  facts  stated  constltnte  Opbella  A.  Carroll, 
<^Idee  Peacock,  and  Fulton  &  Co.  tenants  in 
common  of  said  land,  and  that  said  land 
cannot  be  equitably  divided  or  partitioned 
between  said  tenants  In  common,  and  further 
that  the  said  Ophelia  and  Chaldee  are  in 
possession  and  control  of  said  land,  claiming 
the  entire  fee  and  Interest  therein,  and  deny- 
ing that  said  Fulton  &  Co.,  the  vendee  of 
said  Emma,  have  any  Interest  in  said  land; 
ttut  tiie  said  widow  and  minw,  Gbaldee^  axe 


receiving  the  roita  and  proflti  of  said  land, 
and  are  cutting  and  disposing  of  the  timber 
therefrom.  The  prayer  of  the  bill  was  that 
a  receiver  be  appointed  to  take  charge  of  the 
premises  and  collect  the  rents,  etc.,  pending 
the  litigation,  and  tliat  upon  the  final  hear- 
ing of  the  cause  a  decree  be  rendered  order- 
ing and  directing  a  sale  of  the  lands  de- 
scribed In  the  bill  Xot  division  among  the 
complainants  and  the  defendant!  as  tMiantB 
in  common. 

Multey  &  Oarmicfaael,  for  appellants.  B. 
H.  Walker,  for  appellees. 

TTSON,  J.  Section  ;£071  of  the  Code  of 
1896  provides  that  "when  the  homestead  set 
apart  to  the  widow  and  minor  child  or  chil- 
dren or  either,  constitutes  all  the  real  estate 
owned  in  this  state  by  the  decedent  at  the 
time  of  his  death,  the  title  to  such  home- 
stead vests  absolutely  in  them,  whether  there 
be  admlnistiatlon  on  the  estate  of  the  dece- 
dent or  not"  In  Quinn  v.  Campbell,  126 
Ala.  280,  28  South.  076,  consonant  with  the 
previous  rulings  of  this  court.  It  was  held 
that  under  this  statute  It  is  not  indispensable 
for  the  widow  and  minors  to  lay  claim  to  the 
homestead  by  having  It  set  aside  to  them. 
"The  law  Intervenes  In  such  cases,  and  at- 
taches the  right  of  exemption  as  absolutely 
as  If  the  particular  property  had  been  select- 
ed, set  apart  and  declared  exempt"  Brooks 
V.  Johns,  119  Ala.  412,  24  South.  845;  Qsr- 
land  V.  Bostlck,  118  Ala.  209.  23  Sonth.  698; 
Jackson  t.  Wilson,  117  Ala.  432,  23  South. 
621;  Tartt  t.  Negos,  127  AU.  901.  28  South. 
718.  In  the  case  last  cited  the  right  of  the 
widow  and  minor  child  or  children  to  aeil 
the  homestead,  which  vested  in  them  abso- 
lutely under  the  statute  above  quoted,  was 
dtetinctly  recognised.  And  In  Gist  v.  Lucas, 
122  Ala.  665,  26  South.  41.  where  the  widow 
and  minor  children  acquired  the  absolute 
title  to  the  homestead  by  reason  of  the  In- 
solvency of  the  former  husband's  estate.  It 
was  held  tliat  she  could  abandon  it  as  her 
homestead,  and  thereby  subject  bar  Intaest 
In  it  to  levy  and  sale  under  execution.  It 
was  fbere  said:  "The  absolute  title  to  the 
homestead  was  vested  in  appellant  and  ho- 
minor  children  as  tenante  in  common."  So 
here,  under  the  facts  alleged  in  the  bill,  the 
fee-simple  title  to  the  homestead  vested  in 
Hie  respondent  and  her  minor  children.  And 
the  conveyance  to  the  complainants  by  tme 
of  the  children,  who  owned  an  undivided 
one-third  absolute  Interest  In  the  land,  after 
attaining  her  majority,  vested  In  them  tiiat 
Interest  as  tenants  In  common  with  the  re- 
spondents. This  being  true,  they  are  enti- 
tled to  maintain  this  bill.  The  case  of  Smal- 
1y  V.  Gfaieenball,  108  Ala.  683,  18  South.  739. 
relied  upon  by  appellees  as  supporting  the 
decree  dismissing  the  bill  for  want  of  equity. 
Is  distinguishable  from  the  one  in  hand. 
In  that  case,  the  report  In  full  of  which  only 
ain^rs  In  the  Beportv,  t^order  of  tba 
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IHObate  court  la  setting  asdde  tbe  homestead 
<ailj  Included  the  widow,  and  confessedly 
excluded  tbe  complainant,  who  songbt  by  her 
bill  a  partition  of  the  homestead  as  against 
the  widow.  Beiges,  It  appears  that  she  had 
attained  her  majority  before  her  fother*8 
estate  was  declared  Insolvent,  and  was  there- 
fore not  a  minor  wimi  the  tee  to  the  home- 
stead Tested  under  the  statute.  Her  follure 
to  establish  any  right,  title,  or  intraeat  In  the 
land  was  a  sufficient  reason  for  dismissing 
her  bUI. 

^nie  decree  dlsmlsdns  the  bill,  on  motion, 
tm  want  of  equity,  must  be  rerersed,  and  a 
decree  will  be  here  entered  orerruliiq;  the 
motion.  Reversed  and  rendered. 


ilU  Ala.  «n 

UEADOWS  T.  8TATB. 

(Snpreme  Court  of  Alabama.   April  14,  1903.) 

CRIMINAL  LAW— INJURina  TO  ANIMALS— SBP- 
ARATB  OFFENSEa-lNDXCTHBHT-^nDaNCB 
—CONFESSIONS— THREATS— IMMUNITY  FROM 
PROSECUTION  —  INCULPATORY  DECLARA- 
TIONS. 

1.  Evidence  that  prosecntor  went  to  defend- 
ant and  charged  him  with  killing  and  injarhig 
his  males,  and  stated  that,  if  defeadaDt  would 
pay  him  for  the  damase,  he  would  not  prose- 
cute him,  but  that  he  had  sufflcient  evideoce 
to  convict  him,  and,  if  the  money  was  not  paid, 
proaecutor  would  have  defeudant  iDdicted.  did 
not  justify  the  exclusion  of  defeudant's  admia- 
aiou  or  confession,  tending  to  show  that  he  shot 
the  mules,  on  the  ground  that  the  confeselou 
was  not  voluntary,  but  was  under  threats  of 
pxosecntion,  or  nromise  of  immuulty  therefrom. 

2.  ElVidence  that  defendant,  on  being  charged 
with  shooting  prosecutor's  moles,  and  oq  pay- 
'UMnt  being  demanded  ou  pain  of  proaecutiim, 
req,n«Bted  time  to  consider  the  matter,  and  to 
see  if  he  could  nQt  get  a  lawyer  to  detend 
hfan,  was  adminlbl^  without  ahowlng  that  the 
statements  were  volantarily  made,  dnce  the 
jury  might  bare  found  them  to  conatitate  tncBl- 
patwy  dedarations. 

8.  Two  of  prosecutor's  mules  jumped  luto 
def«idant's  Held,  and  defendant,  In  driving  them 
out,  shot  twice  at  tiiem,  and  wounded  one  of 
them.  Defendant  then  repaired  the  fence  which 
had  been  displaced  by  the  mulea,  and  returned 
to  the  work  in  the  Geld,  About  half  au  hour 
thereafter  he  went  to  another  part  of  his  field, 
which  was  not  visible  from  the  place  where  be 
first  abot  at  the  mules,  and,  seeing  them  again  in 
bia  field,  fired  two  more  shots  at  them,  both 
of  which  struck  the  other  mule,  which  ulumate- 
Ij  prodoced  Ita  death.  Held,  that  the  shooting 
was  BO  disconnected  as  to  consHtate  separate 
oflentea,  and  hence  defeudant  could  not  be  con- 
victed under  an  '  indictment  charging  killing 
and  iujoring  two  mules  as  a  angle  offense. 

Appeal  from  Circuit  Court,  Colbert  Coun- 
ty: Ed  B.  Almon,  Judge. 

Oeorge  Meadows  was  convicted  of  killing 
and  disabling  certain  mules  belonging  to 
inoaecutcr,  and  he  appeals.  Reversed. 

The  second  count  of  the  indictment,  under 
which  defendant  was  convicted,  was  as  ft>l- 
lovs:  "And  the  grand  jury  of  said  county 
farther  charge  that  George  Meadows  did  un- 
lawfully or  wantoK'y  kill,  disable,  disf^nn^ 
destroy,  or  Injure  two  mules,  posonal  prop- 
erty of  David  Walker,  of  the  value  of  ono 


hundred  and  sixty  dollars,  against  the  peace 
and  dignity  of  the  state  of  Alabama." 

The  facts  of  ttie  case  necessary  to  an  un- 
derstanding of  the  decision  on  the  present 
appeal  are  suflldently  stated  in  the  opinion. 

The  court  gave  the  genaal  affirmative 
charge  In  favor  of  defendant  as  to  first  count 
The  court,  In  its  general  charge  to  the  jury, 
among  other  things,  Instrccted  them  as  fol- 
lows: "Gentlemen  of  the  jury.  If  you  are 
satisfied  by  the  evidence,  beyond  all  reason- 
able doubt,  that  the  defendant  shot  one  of  the 
mules,  yon  should  find  him  guilty,  though 
yoa  may  not  be  satisfied  from  the  evidence 
that  he  Injured  the  other  mule.  If  yon  find 
him  guilty  of  Injury  to  one  mule,  and  not 
guilty  of  injury  to  the  othw,  you  should  as- 
certain the  extent  of  the  lojury  committed 
by  him  to  the  one  mule,  and  assess  a  fine 
against  him,  according  to  the  fantructlons  al- 
ready given  you."  To  tiie  giving  of  this  por- 
tion of  the  general  charge  the  defendant 
separattiy  excepted,  and  also  separately  ex- 
cepted to  tiie  court's  refusal  to  give  each  of 
the  following  charges  requested  by  him: 
"(1)  If  the  evidence  shows  a  separate  and  dis- 
tinct Injury  to  each  animal,  then  the  defend- 
ant Is  entltied  to  an  acquittal.  <2)  If  the 
evidence  satisfies  the  jury  that  the  toutes 
were  separately  injured,  the  defeudant  should 
be  acquitted.  (8)  If  the  jury  b^eve  the  evi- 
dence, they  will  find  the  defendant  not  guilty. 
(4)  Unless  the  state  has  proven  to  your  "satis- 
faction, beyond  a  reasonable  doubt  tiiat  de- 
fendant shot  both  mules,  as  charged  In  the 
Indictment  the  jury  must  find  the  deftedant 
not  guUty.  <B)  G«itlemen  of  tiie  Jury,  I 
charge  you,  unless  you  find  from  the  evi- 
dence that  the  two  mules  were  Injured  at 
the  same  time  and  by  the  same  act  you 
must  find  the  .defendant  not  guilty.  (6)  If 
the  jury  believe  from  the  evidence  that  de- 
fendant shot  one  mule  in  tiie  lane,  and  tin 
mules  went  off  in  the  woods,  and  further 
that  the  defendant  went  to  work  plddng  cot- 
ton for  about  half  an  boor,  and  further  be* 
Ileve  that  the  mules  came  tmck  to  another 
part  of  the  field,  uid  defendant  shot  the 
other,  tiien  yon  will  find  the  defendant  not 
guilty  as  charged.  (7)  If  the  jury  believe 
from  the  evidence  in  this  case  that  one  mule 
was  shot  in  fibe  lane,  uid  half  an  hour  after- 
ward the  mules  came  into  the  field  ag^  at  a 
different  place,  and  defendant  shot  the  other, 
then  you  will  find  defendant  not  guilty  as 
charged.  (8)  Unless  the  state  has  satisfied 
the  jury  that  the  d^eudant  shot  both  mules 
at  the  same  time,  and  by  one  act  then  the 
defmdant  la  entitled  to  acquittal.  (9)  If  the 
jury  believe  from  the  evidence  that  defend- 
ant shot  one  of  the  mules  at  one  time  and 
place,  and  half  an  hour  afterwards  shot  the 
other,  then  yon  will  find  the  defendant  not 
guUty."  The  court,  at  the  request  of  the  de- 
fendant gave  to  the  jury  the  followhig  writ- 
ten charges:  "(M)  The  court  charges  the 
ju^  that  if  the  state  has  failed  to  prove  that 
the  two  mules  were  li^nred  ori^ot  at  the 
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same  time,  or  ao  near  to  each  otber  afl  to 
constitute  the  same  offense,  then  the  def^ul- 
Ant  Is  cot  guilty  as  charged  in  the  Indict- 
ment (11)  I  charge  you  that,  If  you  find 
that  there  were  two  distinct  offenses  In  the 
killing  or  Injuring  the  two  mules,  yon  should 
And  the  defendant  not  guilty  as  charged  In 
the  indictment.  (12)  Gentlemen,  If  you  be- 
lieve from  the  evidence  that  one  mule  was 
shot  at  one  time,  and  the  other  at  another 
time,  and  the  shooting  of  the  mules  were 
separate  and  distinct  acts,  then  the  Jury 
should  acquit  the  defendant" 

JaclDBon  &  Alexander,  for  appellant.  Uas- 
sey  Wilson,  Atly.  Qen^  for  the  State, 

McCLELLAN,  O.  J.  The  Indictment  char- 
ges that  Meadows,  the  defendant,  unlawful- 
ly or  wantonly  killed,  disabled,  disfigured, 
destroyed,  or  Injured  two  mules,  the  prop- 
erty of  David  Walker,  etc.  The  evidence 
showed  that  each  of  the  mules  was  shot,  and 
that  one  died  from  its  wounds,  and  the 
other  was  so  injured  by  its  wound  as  to 
lessen  -Its  value  to  the  extent  of  ¥25.  In  a 
conversation  between  Walker  and  Meadows, 
the  latter,  in  general  terms,  denied  his  guilt 
and  protested  his  innocence;  saying  that  he 
was  not  guilty;  that  he  had  not  shot  the 
mules,  and  he  did  not  know  who  had  shot 
them.  He,  however,  went  on  further,  in 
immediate  connection,  to  say  that  be  had 
shot  at  the  mules  four  times  while  they  were 
In  bis  field  a  few  days  before  one  of  them 
was  found  dead  and  the  other  wounded,  but 
shot  to  scare  them.  Is  this  conversation 
Walker  called  on  Meadows  to  pay  him  the 
damages  he  had  sustained  by  the  shooting 
of  his  mules,  and  Meadows  asked  for  time 
to  see  about  the  matter.  First  he  asked 
Walker  to  wait  till  the  next  evening,  and 
then  be  wanted  a  week,  and  finally  told 
Walker  that  he  wanted  time  to  see  if  he 
could  not  get  a  lawyer  cheaper  than  he  could 
settle  with  him,  and  that  certain  parties  in 
the  neighborhood  would  swear  against  blm 
and  fix  the  shooting  upon  him.  That  part  of 
this  statement  of  Meadows  which  Is  to  the 
effect  that  he  shot  at  the  mules,  etc.,  is  in 
the  nature  of  a  confession,  and  its  admissi- 
bility Is  to  be  determined  upon  the  same 
considerations  that  obtain  in  respect  of  a 
direct  confession  of  guilt  Wilson  v.  State, 
84  Ala.  426,  4  South.  383.  Bearing  upon  the 
question  whether  this  statement  was  volun- 
tarily made  by  the  defendant  the  testimony 
of  Walker  was  to  this  effect:  That  he  went 
to  see  Meadows  a  few  days  after  his  mules 
were  shot,  and  told  him  that  he  had  been 
Informed  that  he  (Meadows)  had  shot  them; 
that  in  fact  he  had  a  chain  of  evidence 
against  Meadows,  upon  which  be  would  be 
convicted  if  he  was  prosecuted;  that  aU  he 
wanted  was  compensation  for  his  mules,  or 
for  the  one  killed  and  for  the  Injury  done  to 
the  other,  and,  it  Meadows  would  pay  him, 
he  would  nut  prosecute  him,  and  that  would 


be  the  end  of  it,  but,  If  he  did  not  pay  him, 
he  would  go  before  the  grand  jury,  soon  to 
meet,  with  his  witnesses,  have  an  indictment 
returned  against  Meadows,  and  prosecute 
him  to  conviction;  and  that  he  (Meadows) 
would  have  a  good  opportunity  to  dig  coal. 
This  witness  then  further  testified  "that  nei- 
ther he  nor  any  one  else  made  any  threats 
against  defendant  before  or  during  said  con- 
versation, or  held  out  any  Inducements  or  hope 
of  reward  to  the  defendant  to  make  any  con- 
fession, other  than  as  stated  above."  Upon 
this  state  of  case,  the  defendant  objected  to, 
and  moved  to  exclude,  all  that  part  of  the  reply 
of  Meadows  to  Walker  tending  to  show  con- 
fession of  Meadows,  because  it  was  not  volun- 
tary, but  was  said  to  witness  under  threats 
of  prosecution  or  Immunity  from  prosecution. 
This  objection  and  this  motion  were  overrul- 
ed by  the  court  We  find  no  error  here.  Noth- 
ing that  Walker  said  to  Meadows  was  said 
for  the  purpose  of  Inducing  or  coercing  a  con- 
fession. Walker  was  after  money,  not  a  con- 
fession. He  offered  no  immunity  from  prose- 
cution for  a  confession.  He  made  no  threats 
of  prosecution  conditional  upon  confession 
being  withheld.  No  purpose  of  Walker  could 
be  Bubser\'ed  by  a  confession.  He  said  be 
had  the  evidence  upon  which  a  conviction 
could  and  would  be  had  if  the  money  was 
not  paid,  and  he  made  no  suggestion  of  bene- 
fit or  detriment  to  Meadows,  dependent  upon 
the  latter's  making  or  withholding  a  con- 
fession. Under  bis  statements  to  Meadows, 
the  prosecution  was  to  be  undertaken  or  fore- 
gone wholly  without  reference  to  a  confession 
by  the  latter.  What  Meadows  said  as  to 
shooting  at  the  moles  was  not  responsive  to 
those  statements,  and  cannot  be  said.  In  any 
sense,  to  have  been  drawn  out  by  them. 
This  statement  by  Meadows  was  responsive 
only  to  the  charge  of  shooting  tlie  animals 
which  Walker  then  made,  and  surely  a  con- 
fession made  upon  being  charged  with  an  of- 
fense, without  more,  cannot  be  said  to  be 
made  involuntarily.  If  the  making  of  a 
charge,  merely,  is  to  be  considered  as  a  threat 
or  promise,  rarely  indeed  would  confessions 
be  admissible.  It  is  clear  to  us  that  the  con- 
versation detailed  by  Walker  involved  no 
threat  or  promise  conducive  to  the  confes- 
sion made,  and  his  further  testimony  show- 
ed affirmatively  that  apart  from  that  con- 
versation, there  was  no  such  threat  prom* 
ise.  The  court  properly  admitted  the  state* 
ment  of  Meadows  as  to  his  shooting  at  the 
mules. 

The  further  statements  of  Meadows  in  that 
conversation  as  to  wanting  time  to  consider 
the  matter  of  settling  for  the  mules,  and  to 
see  if  be  could  not  get  a  lawyer,  etc.,  were 
not  In  the  nature  of  confessions,  but  at  most, 
the  Jury  might  have  fotmd  that  they  were  in- 
culpatory declarations,  though  not  Intended 
to  be  such,  and  no  predicate  as  to  their  hav- 
ing been  voluntarily  made  was  necessary. 
Pentecost  v.  State.  107  Ala.  81, 18  South.  146; 
People  v.  Hickman,  113  CaL  80,46  Fac  175; 
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Bute  T.  Bullard.  16  N.  H.  189;  Fletcber  t. 
State,  90  Qa.  408.  17  8.  E.  100. 

Tbe  evidence  on  the  trial  tended  to  estab- 
llBh  tbe  foUovlng  atate  of  facts:  Defendant 
■and  otbeni  were  In  blB  field,  picking  cotton, 
when  Walker's  mules  Jumped  Into  tbe  field. 
Defendant  drove  them  out,  and,  as  tbey  ran 
away  toward  a  near-by  wood,  be  shot  twice 
at  tbem,  and  one  of  these  shots  took  effect 
in  one  of  the  mules— the  <me  that  survives. 
Defendant  then  put  up  the  rails  of  his  fence 
which  had  been  displaced  by  the  mules  In 
Jumping  Into  or  out  of  tbe  field,  and  returned 
to  bis  work,  picking  cotton.  He  contlnoed  to 
pick  cotton  for  about  half  an  boor,  when  be 
quit  and  went  over  an  Intervening  hill  to  the 
house  on  the  place  to  see  about  his  own  mule, 
which  he  bad  left  to  graze  there.  When  be 
got  over  there  be  found  Walker's  mules  again 
In  his  field  at  that  place.  Neither  the  bouse, 
his  own  mole,  nw  Walker's  mules  could  he 
seen  from  the  place  at  which  he  was  picking 
cotton,  on  account  of  the  bill.  When  be  thus 
came  niton  Walker's  mules  again  in  his  field, 
he  again  fired  two  shots  at  them,  both  of 
which  struck  the  otb«r  mule— the  one  not 
wounded  by  the  first  shooting— and  ultimate- 
ly produced  Its  death.  If  the  jury  found  In 
line  with  these  tendencies  of  the  evidence,  as 
It  was  open  to  them  to  find,  tbey  should  have 
acquitted  the  defendant.  The  Indictment,  In 
«  single  count,  and  without  alternative  aver- 
ments, charged  one  offense,  involving  the 
shooting  of  the  two  mules.  On  tbe  evidence 
Jnat  stated,  there  were  two  offenses,  In  nel- 
ttier  of  which  were  both  mules  shot.  In  such 
case  there  can  be  no  conviction.  Tbe  of- 
fense charged  la  not  shoved.  The  shooting 
of  tbe  two  mules  as  charged  is  not  proved. 
The  shooting  of  one  mule  will  not  fill  the  aver- 
meait.  Proof  of  the  shooting  of  one  mule  at 
one  time  and  place,  and  the  other  at  a  differ- 
ent and  distinct  time  and  place,  will  not  suf- 
fice. Tbe  places  need  not  be  precisely  Iden- 
tical, and  the  time  need  not  be  precisely  tbe 
«ame,  nor  need  each  animal  have  been  wound- 
ed by  the  same  bnUet;  but  there  must  be 
anch  Immediate  relation  between  tbe  two 
acts  al  shooting  as  that  tbe  last  can  be  said 
to  be  In  a  train  of  conttonatlon  of  tbe  first, 
actuated  by  a  purpose  which  Is  common  to 
txith,  and  contiQalng,  accompanied  by  effort 
to  effectuate  It,  from  and  covering  tbe  first 
act  to  and  embracing  tbe  second  act,  as 
where  a  person  whose  crops  are  being  depre- 
dated upon  by  two  mules  shoots  one  of  tbem, 
and  Immediately  pursues  the  other  In  Its 
flight,  and  shoots  it,  also,  when  he  comes  np 
with  It.  Busby  v.  State,  77  Ala.  66.  But 
where  one  of  the  animals  is  shot  at  tme  time 
and  place,  and  tbey  both  then  disappear,  leav- 
ing the  premises  because  of  their  being  on 
wbldi  the  shot  was  fired,  and  tbe  person  flr- 
lag  the  shot  then  desists  from  fnrtb»  effort 
toward  tb«u,  and  returns  to  his  work,  and 
tbey  anbsequentiy  are  again  found  In  anoth- 
er field,  OT  anotlier  part  of  hla  field,  and  be 
again  cornea  upon  tban  hictdentally,  and  then 


shoots  the  other,  the  (Senses  are  as  distinct 
as  if  a  day  or  three  days,  instead  of  a  half 
hour,  bad  intervened,  and  no  conviction  can 
be  had  on  such  an  indictment.  Burgess  v. 
State,  44  Ala.  190;  Thomas  v.  State,  111  Ala. 
61,  20  South.  617.  Tbe  intimation  In  a  dic- 
tum In  Busby's  Case,  supra,  to  the  effect  that 
In  such  case  conviction  could  be  had  for 
shooting  one  of  tbe  mules.  Is  not  sound.  The 
court  In  that  part  of  its  gmoral  charge  to 
which  exception  was  resoved  followed  this 
intimation,  and  instructed  tbe  Jury  tha^  If 
tbey  bdleved  beyond  a  reasonable  doubt  that 
the  defendant  abot  one  of  tbe  mules,  they 
should  find  bim  guUty,  though  they  might  not 
be  satlsfled  from  the  evidence  that  he  Injur- 
ed the  other  mule,  ^la  was  emnr.  On  tbe 
princ^tlea  stated  above,  the  court  also  erred 
in  refusing  charges  4,  6,  and  7  requested  by 
the  defendant  Wbcm  referred  to  tbe  evi- 
dence, charge  9  l«  alao  prop«.  Several  of 
the  charges  requested  by  flw  defendant  and 
refused  are,  to  say  tbe-least,  misleading,  In 
requiring  tbe  Jury  to  find  that  both  mutes 
were  tiiot  at  the  same  time  and  by  tbe  same 
act. 

The  charges  given  tor  defendant  do  not 
eover  all  the  prapotftionB  of  those  refosed. 
They  leave  it  to  the  Jury  to  find  even  on  tbe 
tendencies  of  tbe  evidence  we  have  set  out 
above,  and,  assumbig  the  Jury  shonld  find  tbe 
facte  in  line  tiierewltb.  to  conclude  that  tbe 
shooting  of  each  of  the  mules  constituted  but 
one  cmtinuons  act,  when  <m  that  state  at 
facte  It  te  to  be  declared,  as  matter  of  law, 
that  the  first  and  last  acte  of  shooting  vrere 
separate  and  distinct,  and  constltnted  distinct 
offenses. 

We  find  no  errw  in  the  rulii^  of  flie  court 
which  are  not  hwe  discussed. 
Reversed  and  remanded. 
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(Supreme  Court  of  Alabama.  April  16,  190&) 

NOTBS  —  PAILURB  OF  CONSIDBRATION  —  IN- 
JUNOnON-OANOBLLATION. 
1.  The  maker  of  a  note,  tbe  consideration  for 
which  has  wholly  failed.  Is  entitled,  after  the 
holder  has  teken  possession  of  the  property 
covered  by  a  mortgage  securing  the  note,  to 
maintein  a  bill  to  enjoin  the  foreclosure  of  the 
mortgage  and  enforce  the  cancellation  of  the 
note,  the  remedy  at  law  by  defense  in  an  ac- 
tion on  the  note  not  being  necessarily  ade-' 
Quate. 

Appeal  from  Chancery  Court,  Jackson 
County;  Wm.  H.  Simpson,  Chancellor. 

Suit  by  Willis  Hodge  against  W.  J.  Mc- 
Mahan  and  others.  From  the  decree  for  de- 
fendants, plaintiff  appeals.  Reversed. 

The  following  facta  were  averted  In  the  bill : 
On  December  18,  19(K1,  tbe  ctHupIatnant  «- 
ecDted  and  delivered  a  promissory  note  to 
one  J.  H.  Dobbs  for  |1S0,  doe  In  November, 
190%  and  to  secure  tUe  payment  of  said  note 
executed  and  delivered  to  said  Dobbs  a  mort- 
gage upon  certain  personal  '^'^^^^^^^^ 
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by  the  plalntUf.  The  consideration  for  tbe 
execution  and  deliver;  of  the  note  and  mort- 
gage was  an  agreement  and  promise  on  the 
part  of  said  Dobbs  to  famish  and  advance 
to  tbe  complainant  money  and  soppUes  to  en- 
able  him  to  make  a  crop  during  the  year  1902 
on  certain  lands  then  occupied  by  the  com- 
plainant. Within  one  month  after  ttie  execu- 
tion and  delivery  of  said  note  and  mortgage 
to  the  complainant,  Dobbs  transferred  an3 
assigned  said  note  and  mortgage  to  tbe  de* 
fendants,  W.  J.  McMahan  &  Co.,  and  within 
about  a  month  after  such  transfer  and  as- 
signment Dobbs  removed  from  the  state  and 
went  to  Texas,  where  he  has  resided  ever 
since.  The  consideratloD  of  said  note  wholly 
and  totally  foiled.  In  that  said  Dobba  never 
furnished  any  money  or  advances  to  the  com- 
plainant, and  It  was  necessary  for  the  com- 
plainant to  obtain  his  supplies  and  advances 
with  which  to  make  his  crop  from  otber 
sources.  Just  before  tbe  filing  of  the  present 
bill,  tbe  defendants,  as  assignees  of  said  note 
and  mortgage,  sent  the  deputy  sheriff  of  tbe 
county  to  the  complainant's  bouse,  who  de- 
manded and  was  proceeding  to  take  from 
the  complainant  possesfllon  of  tbe  personal 
property  conveyed  In  said  mortgage  for  the 
purpose  of  selling  It  under  the  power  of  sale 
contained  In  said  mortgage.  The  oonjplain* 
ant  declined  and  refused  to  surrender  posses- 
sion of  said  property,  and.  to  prevent  the  of- 
ficer from  forcibly  taking  and  carrying  It 
away,  which  be  had  threatened  to  do,  the 
complainant  entered  Into  a  forthcoming  bond 
for  the  delivery  of  the  property  on  a  certain 
named  day.  There  was  no  suit  for  tbe  recov- 
ery of  said  property  pending,  but  the  com- 
plainant avers  that  he  fears  and  apprehends 
that  he  will  be  put  to  exi)enBlve  and  vexatious 
litigation.  The  prayer  of  the  bill  was  for  an 
Injtmctlon  to  restrain  the  defendants  from 
taking  possession  of  the  property  conveyed  In 
said  mortgage,  and  from  foreclosing  said 
mortgage,  or  from  in  any  way  transferring 
and  aeai^log  said  note  and  mortgage,  and 
that  the  defendants  be  required  to  surrender 
said  note  and  mortgage,  and  that  tbe  same  be 
canceled;  and  there  was  a  preliminary  In- 
junction Issued  on  the  filing  of  the  bill.  The 
defendants  moved  to  dissolve  the  injunction 
for  tbe  want  of  equity  In  the  bill,  moved  to 
dismiss  tbe  bill  for  tbe  want  of  equity,  and 
demurred  to  the  bill  upon  the  following 
grounds:  (1)  The  bill  seeks  merely  tbe  can- 
cellation of  a  mortgage  for  a  failure  of  con- 
sideration therein,  and  foils  to  show  any 
facts  denying  a  complete  and  adequate  rem- 
edy at  law  by  prosecuting  or  defending  an 
action  of  detinue,  or  any  other  legal  action 
that  may  be  brought  thereon.  (2)  The  bill 
shows  that  at  the  time  of  the  filing  of  the  bill 
the  respondents  were  proceeding  by  appropri- 
ate remedies  to  enforce  their  mortgage  se- 
curity, and  so  test  the  validity  of  tbe  mort- 
gage by  appropriate  action  at  law.  (8)  The 
bill  dooB  not  seek  a  redemption  from  tbe 


mortgage,  bat  to  ^oln  proceedings  thereno- 
der  which  would  test  its  validity  at  law.  <4> 
The  bill  avers  no  fraud,  accident,  or  mistake 
as  a  ground  of  equitable  Intervention,  but 
merely  a  foUure  of  consideration,  a  defense 
available  at  law.  (S)  The  bill  shows  no  ap- 
prehended llfigatlon  which  could  not  be  de- 
fended at  law,  or  which  famishes  any  ground 
for  an  Injunction.  On  the  submission  of  the 
cause  upon  the  motion  and  tbe  demurrer,  the 
chancellor  rendered  a  decree  sustaining  tbe 
demurrer  and  granting  tbe  motion  to  dissolve 
the  Injunction,  and  ordered  that  a  temporary 
Injunction  theretofore  lasued  be  dissolved. 

W.  H.  Norwood,  for  appellant  Virgil 
Bonldln,  for  appellees. 

SHABPE,  J.  In  graeral,  where  one  holds 
In  hostility  to  another  a  writing  which  on 
Its  foce  Imports  a  valid  obligation,  but  which 
Is  Invalid  by  reason  of  extrinsic  focts,  tbe 
evld^ce  of  which  Is  In  danger  of  being  lost 
by  delay  In  the  assertion  of  claims,  a  court 
of  equity  will  Interfere  to  prevent  what 
might  otherwise  prove  Irreparable  Injustice 
by  canceling  the  writing.  Smith  v.  Pearson, 
24  Ala.  365;  Merrittv.  Ehrman,  116  Ala.  278, 
22  South.  614;  Story's  Bq.  Jur.  |  700;  Field 
V.  Holbrook,  14  How.  Prac.  103.  In  snch 
case  the  jurisdiction  Is  not  declined  because 
the  Infirmity  of  tbe  Instrument  is  such  as 
could  be  availed  of  In  a  suit  at  law,  for  tlM 
power  tp  bring  or  postpone  such  suit  Is  usual- 
ly with  the  party  holding  tbe  instrument,  and 
vrlthout  equlfoble  relief  tbe  otber  party 
would  be  subject  to  menace  for  a  time  indefi- 
nite, and  possibly  until  he  Is  dteabled  by  cir- 
cumstances from  effectually  contesting.  In 
this  case  It  appears  from  the  bill  that  defend- 
ants have  taken  steps  to  obtain  possession 
of  complainant's  property  under  tbe  power 
contained  In  tbe  alleged  mor^ge,  but  that 
proceeding  will  not  necessarily  culminate  In 
a  suit  wherein  complainant  could  be  freed 
from  embarrassment  and  apparent  liability 
on  tbe  note,  mortgage,  and  bond  held  against 
bim  by  defendants.  Assuming  that  ss  alleg- 
ed in  the  bill,  the  conslderatiou  for  the  note 
and  mortgage  has  wholly  foiled,  complainant 
was  under  no  real  obligation  to  surrender 
the  mortgaged  proper^,  and  the  bond  given 
by  him  to  have  tbe  property  forthcoming  at 
the  sale  was  without  consideration. 

The  bill  states  a  case  proper  for  relief  vo- 
der the  principle  to  which  we  have  referred, 
and  was  not  subject  to  the  demurrer.  To 
tbe  end  of  settling  the  whole  controversy 
in  the  chancery  court  and  of  preventing  In- 
terference with  the  mortgaged  property  until 
the  case  Is  heard  on  its  merits  or  on  the  com* 
Ing  in  of  the  answer,  tbe  motion  to  dlssolTe 
the  Injunction  should  have  been  overruled. 

The  decree  sustaining  the  demurrer  and. 
tbe  decree  dissolving  tbe  injunction  will  be 
reversed,  and  the  cause  will  be  remanded. 
An  order  will  here  be  entered  reinstating  the 
injunction.  Beversed  and  rrananded.  . 
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WRIGHT  T.  BTATB, 

<SopreiiM  Cotirt  of  Alabama.  April  16,  1908.) 

OEIMXNAL  LAW  —  APPSAL.—  BILL  OP  BXCBP* 
TIONS-TIHV  WOR  SIONIHG-^nCTBNUON 
— TAUDITT  or  OBDBR. 

1.  Oode,  I  617,  coufen  on  a  jodye  hi  racatlon 
•vthoritT  to  octend  th«  time  for  fitiog  a  bill 
of  excepUons.  Acts  1888-89.  p.  631.  eatablish- 
Inc  the  criminal  coott  of  Pike  countTt  reqairee 
tegnlar  monthly  terms,  begbmlnr  on  the  first 
Monday  in  each  month.  A  crimlual  case  waa 
tried  at  the  October  term,  and  on  October  16th, 
dnring  the  term,  an  order  waa  entered  allowias 
defendant  30  d^  to  file  his  bill  of  exceptions. 
NoTember  11th,  daring  the  November  term, 
another  order  wai  entered  extending  the  time 
25  daya.  The  paper  in  the  record  purporting 
to  be  a  bill  of  exceptions  bore  no  date  aoowlng 
the  thne  of  signing  the  judge,  bat  purported 
to  have  been  filed  November  25th.  HOd,  that 
aa  the  latter  ordw  waa  TOld  becansa  made  by 
Oe  conrt  In  term  time,  and  it  ^  not  appear 
afflmatlTelr  that  the  bill  of  ueeptlou  waa 
■fgned  within  the  time  fixed  hf  tha  firat  order, 
it  mnat  ba  diaregarded. 

Appeal  from  Criminal  Ooort,  Pike  Oonn- 
tr;  T.  U  Borom,  Judge. 

ItaiidB  Wright  waa  conTlcted  oC  an  anaiUt 
wMt  a  weapon,  and  aiypealai  Afflrmed. 

D.  A.  Baker,  for  appeUant  MaflM7  WUh 
■on,  Att7.  Gen.,  for  the  State. 

TTSON.  J.  Under  the  act  establishing  the 
criminal  court  for  the  county  of  Pike  (Acts 
1888-^  p.  631),  the  court  is  required  to 
bold  its  tegular  terms  monthly.  These 
terms  begin  on  the  first  Monday  In  each 
month.  This  case  was  tried  at  the  October 
term,  1902,  and  on  the  16th  day  of  that 
montb,  a  day  during  the  term,  and  order 
was  entered  upon  the  minutes  of  the  court 
allowing  defendant  80  days  to  file  his  bill 
of  exceptions.  On  the  11th  day  of  NoTem- 
ber  following,  a  day  during  the  regular  term 
held  for  that  month,  another  order  waa  en- 
tered upon  the  minutes  of  the  court  ex- 
tending the  time  for  the  filing  <a  ttie  bill  of 
«gOQitious  15  days.  The  paper  In  the  record 
ptnrportlng  to  be  a  bill  of  ezceptlonfi  bears 
DO  date  showing  when  it  was^  signed  by 
t&6  Jndge^  but  purpwrts  to  have  beoi  filed 
wttb  the  clerk  «n  the  2Stb  daj  of  Noron- 
ber,  IMS, 

It  la  dear  fnun  tbe  foregoing  statement 
ttwt  It  fa  not  made  to  alBrmatlTely  aivear 
ttiat  tbe  paper  pnrpwta  to  be  a  bill  (tf 
oeptiona  was  signed  within  tiw  80  days 
Hxed  bf  tbe  first  order,  and  that,  nntess  the 
Motmd  order  wa^  valid,  the  judge  -wum  with- 
•Dt  antiiOTlty  to  sign  It  TUs  order  is  in 
form  an  oxdCfF  by  the  court;  and  not  by  the 
Jodgew  It  Is  elementary  tbat,  after  tbe  ex- 
plntlon  of  the  October  tmn,  the  court  could 
make  no  valid  order  In  tbe  cause  at  tbe  aub- 
■equent  term.  It  waa  without  power  at  a 
subsequent  tmn  to  extend  the  time  for  the 
signing  of  tbe  bill.  Blake  v.  Harlan,  7S 
Ala.  20B.  It  la  true  the  statute  (section  617, 
Oode)  codfers  authority  upon  the  judge  In 
Tacation  to  extend  the  time.  But  the  second 
order  was  not  made  in  vacation,  but  in  term 


time,  and  waa  made  by  the  court  and  not 
by  the  judge;  IS  Bncy.  PL  ft  Pr.  p.  840,  and 
note. 

The  papw  in  the  record  purporting  to  be 
a  bill  of  exceptions,  not  appearing  to  liave 
been  signed  In  time,  most  be  disregarded. 
Annlston  Electric  &  Gaa  OOb  t.  Coc^,  M 
SoDth.  BSl. 

There  Is  no  error  In  the  record,  and  tiie 
judgment  €t  conviction  must  bo  affirmed. 


(U7  All.  n» 
THOBNTON  v.  DWIQHT  MFO.  CO. 
(Supreme  Court  of  Alabama.  April  14,  180&} 

TIUBBR-CONTRACT  OF  SALB-LIBN— SALB  BT 
PUKCHA8SR— TROVE  R— TRESPASS 

FROor  or  NOTioB  or  libn. 

1.  Assignments  of  ernur  not  argued  on  appeal 

are  waived. 

2.  Code,  {  2780,  providea  that  one  selling 
timber  for  manafacturing,  ibipment,  or  rafting 
shall  have  a  lira  thMeou  for  mt  prices  and  sab- 
saquent  aeetiona  provide  a  method  toe  its  en- 
forcement. The  owner  of  timber  sold  the  same, 
the  contract  providing  for  monthly  payment 
for  all  logs  sawed  the  previoas  month,  and  that 
in  default  of  payment  the  contract  should  ceasa. 
Mild,  that  neither  the  statute  not  tlie  contract 
gave  the  seller  of  the  timber  any  right  of  pos- 
session or  title  In  lumber  made  from  tbe  timber 
and  sold  by  the  purchaser  of  the  timber,  and 
he  could  not  maintain  treapaas  agalnat  the  poN 
eliaser  of  the  lumber. 

8.  Tor  a  like  reason  the  sdler  of  the  timbeir 
could  not  maintain  trover. 

4.  In  an  actiou  on  the  case  for  the  purchase 
of  lumber  by  defendant  with  notice  of  plain- 
tiff's  lien  thereon  for  the  price  of  the  timber, 
under  the  general  Issue  the  burden  waa  on 
plaintiff  to  show  that  defendant  had  notice  of 
the  lien  as  alleged  in  the  complaint. 

Appeal  fnnn  City  Court  of  Gadsden;  John 
B.  Disque,  Jn^^ 

Action  by  A.  G.  Thornton  against  the 
Dwlght  Manufacturing  Company.  From  a 
judgment  for  plahitiir,  defendant  appeals. 

Tbe  complaint  ccmtalned  tliree  counts, 
which  were  in  words  and  figures  as  follows: 
**(1)  The  platntlir  claims  of  the  defendant 
four  hundred  dollars  damages  for  wrongfid- 
ly  taking  tbe  following  goods  and  chattels, 
13ie  property  of  the  plaintiff,  vis.,  forty  thoo- 
sand  two  and  ninety-nine  feet  of  pine  lum- 
ber. And  the  plaintiff  ckilms  of  tbe  de- 
fendant the  further  sum  of  four  hundred 
dollars  damages  for  tbe  conversion  by  it  on 
Uth,  12th,  15th,  17th,  and  18th  days  of  De- 
cember, 1896,  of  the  following  chattels:  40,- 
299  feet  of  pine  lumber  of  the  plaintiff.  (8) 
And  the  plaintiff  claims  of  the  d^endant 
tbe  further  sum  of  four  hundred  dollars 
damages  f<ff  that  heretofore,  to  wit,  on  tha 
nth  day  of  December,  1885,  plaintiff  notified 
the  defendant  not  to  purchase  any  lumber 
from  one  0.  M.  Davis,  as  the  lumbw  was 
not  tbe  property  of  said  Davis,  but  was  file 
property  of  the  plaintifl,  and  that  she  bad 
a  lien  on  all  tlie  lumber  of  said  Davis:  but 
defendant  after  such  notice  bougbt  of  said 
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tiers  damage  as  aforesaid,  and  plaintiff 
avers  she  had  a  lien  on  said  lumber," 

There  were  demurrers  Interposed  to  these 
counts,  but  It  Is  unnecessary  to  set  them 
out  The  defendant  pleaded  the  general  Is- 
sue, and  by  special  pleas  set  up  the  fact 
that  the  plaintiff  had  brought  her  action 
agnlnst  C.  M.  Davis,  and  had  sued  out  a 
writ  of  garnishment  against  the  defendant, 
and  had  obtained  a  Judgment  In  the  original 
and  garnishment  suits.  There  were  demur- 
rers interposed  to  these  pleas,  but  under  the 
opinion  on  the  present  appeal  it  is  unneces- 
sary to  set  them  out 

On  the  trial  of  the  cause,  the  plaintiff  in- 
troduced as  a  witness  her  husband,  R.  S. 
Thornton,  who  testified  to  the  plaintiff  mak- 
ing a  contract  with  G.  M.  Davis  to  cut  tim- 
ber on  her  land,  and  this  contract  was  In- 
troduced in  evidence,  and  was  In  words  and 
figures  as  follows:  "Timber  contract:  This 
contract  made  and  entered  Into  by  B.  S. 
Thornton  and  wife  and  0.  M.  Davis  In 
which  the  party  of  the  first  part  agree  to 
sell  the  party  of  the  2d  part  five  hundred 
thousand  feet  of  pine  timber  (provided  that 
amount  Is  on  the  land  owned  by  the  party 
of  the  first  part)  on  the  following  condition 
that  the  party  of  the  2d  part  will  make  or 
pay  cash  at  the  rate  of  1000  ft  (Scrlbner's 
Log  Book  Scale  and  Doyles  Rule)  monthly 
for  all  logs  sawed  In  the  previous  month  and 
in  default  of  payment  of  same  then  this 
contract  cease  to  be  valid  and  will  stand 
void,  and  the  party  of  the  2d  part  agree  to 
let  alt  the  lumber  In  his  possession  stand 
subject  to  the  amount  owed  the  party  of  the 
1st  part  at  all  times  and  hereby  waive  all 
right  to  the  same.  The  party  of  the  1st 
part  agrees  to  give  the  party  of  the  2d  part 
right  of  ways  through  their  land  where  the 
same  does  not  Injure  or  damage  them. 
[Signed]  R.  S.  Thornton.  A.  G.  Thornton. 
C.  M.  Davis." 

There  wss  evidence  for  the  plaintiff  tend- 
ing to  show  tb&t  the  said  Davis  did  not  pay 
the  plaintiff  for  the  lumber  cut  from  her 
land  under  said  contract,  and  that  the  de- 
fendant had  purchased  said  lumber  from 
Davis. 

R.  S.  Thornton,  a  witness  for  the  plaintiff, 
testified  that  be  notified  the  defendant, 
through  Its  general  manager,  Nichols,  not  to 
purchase  the  lumber  from  Davis,  because 
Davis  had  not  paid  for  it  under  the  con- 
tract; but  fbe  evidence  of  this  witness  does 
not  show  whether  or  not  this  notice  was 
given  prior  to  the  purchase  of  the  lumber 
by  the  defendant  There  was  evidence  In- 
troduced by  the  defendant  tending  to  sus- 
tain the  several  pleas. 

Geo.  D.  Motley,  for  appellant  Dortch  & 
Martin,  for  appellee. 

SHABPE,  J.  None  of  the  assignments  of 
error  based  on  the  disposition  made  of  de- 
murrers to  pleadings,  or  rulings  on  evidence, 
have  been  acpKd  in  appellant's  brief,  hence 


those  assignments  .  will  be  considered  as 
waived. 

In  the  lumber  which  forms  the  subject- 
matter  of  this  suit  the  plaintiff's  Interest 
was  that  of  a  lienor  only.  Neither  under  the 
statute,  which  gives  the  owner  of  land  a 
Hen  for  the  price  of  timber  sold  therefrom 
(Code,  I  2780),  nor  under  the  terms  of  the 
contract  whereby  the  timber  was  sold  to 
Davis,  had  plaintiff  the  title  or  right  of  pos- 
session in  the  lumber  cut  from  that  timber. 
Therefore  neither  the  first  count  of  the  com- 
plaint, which  is  in  trespass,  nor  the  second 
count,  which  Is  in  trover,  was  maintainable. 
Hussey  v.  Peebles.  63  Ala.  432;  TbompsoD 
V.  Splnks,  12  Ala.  155;  Dnlony  t.  Dlckerson. 
Id.  601. 

The  third  count  of  the  complaint  Is  in 
case,  the  tort  averred  being  the  purchase  of 
the  lumber  by  defendant  with  notice  of 
plaintiff's  Hen.  In  the  trial  of  the  general 
issue  Joined  under  that  count,  the  plaintiff. 
In  order  to  recover,  was  under  the  necessity 
of  proving  the  material  averments  of  the 
count  Including  that  of  notice.  The  evi* 
deuce  as  to  notice  Is  found  alone  In  the  tes- 
timony of  plaintifrs  husband  concerning 
communications  made  by  him  to  defendant's 
superintendent  who  died  before  the  trial. 
Neither  this  testimony  nor  any  other  evi- 
dence fixes  the  date  of  those  communica- 
tions as  being  prior  to  defendant's  purchase, 
and  for  that  reason,  irrespective  of  the  mat- 
ters set  up  in  the  special  pleas,  we  are  un- 
able to  find  that  the  alleged  cause  of  action 
was  proved. 

Judgment  affirmed. 


(IM  iOa.  tt> 

JACKSON  V.  STAXB. 
(Supreme  Court  of  Alabama.  April  16,  1808.) 

MURDER  —  INSTRUCTIONS  —  ARQOMaNTATIVH 
—MISLEADING— APFIRMAHVB  CHARQIB— WTT- 
NESSES-CREDIBILITY—DISRBOARD  OF  TBB- 
TIMONY— TRIAL— ARGUMENT  TO  JURY. 

1.  Iq  a  prosecution  for  murder  It  was  proper 
for  the  court  in  its  general  charge  to  instruct 
on  murder  In  the  first  and  second  degrees. 

2.  The  action  of  the  court  in  explaining  • 
written  charge  Id  a  prosecatioQ  tor  murder, 
given  at  the  reQuest  of  defendant,  as  to  the 
meaning  of  reasonable  doubt,  was  not  a  viola- 
tion of  Code  1806,  I  8328,  requiring  charges 
moved  for  in  writing  by  either  ^arty  to  b» 
given  or  refused  in  the  terms  in  which  they  are 
written. 

3.  In  a  prosecution  for  murder,  a  charge  that 
if  the  jury  believes  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant  is  guilty 
they  must  convict,  though  they  also  believe  It 
possible  that  he  is  not  guilty,  was  not  error. 

4.  In  a  prosecution  for  murder,  a  charge  that 
the  doubt  justifying  an  acquittal  must  be  actual 
and  substantial,  not  a  mere  possiUe  doubt,  waa 
not  error. 

6.  In  a  prosecution  for  murder,  a  charge  that 
if,  after  ctmsidering  all  the  evidence,  the  jury 
have  a  fixed  conviction  of  the  truth  of  the 
charge  and  are  satisfied  beyond  a  reasonable 
doubt  It  was  their  duty  to  convict,  was  not 
error. 

^^2.  8m  Criminal  Law,  vol.  n,  Crat.  DJg.  |i  UU, 
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6.  A  charge  that,  if  the  jorr  bdiere  from  the 
eridence  that  testimony  of  a  certain  witnese 
was  witlfnily  and  malicioiidy  false  as  to  aur 
material  part  thereof,  tbe  jury  had  the  right  to 
disregard  all  the  testimouy  of  auch  wltneae, 
was  misleading  and  properly  refused. 

7.  A  charge  that,  if  the  goUt  of  a  prisoner 
depends  on  the  testimony  of  a  certain  witness, 
proof  of  contradictory  statements  or  declarations 
of  that  witness  made  as  to  a  material  point 
may  be  sufficient  to  raise  a  reasonable  doabt 
of  defendant's  guilt  and  warrant  an  acquittal, 
was  argumentative,  and  properly  refused. 

8.  In  a  prosecution  for  murder,  a  charge  that 
If  the  gnUt  of  defendant  depends  on  the  testi- 
mony of  a  particular  witnesa,  and  tbe  evidence 
shows  that  such  witness  is  unworthy  of  be- 
lief, then  it  is  tbe  duty  of  the  jury  to  acquit, 
was  properly  reftued. 

0.  lu  a  prosecution  for  murder,  a  charge  that 
tbe  absence  of  evidence  suggesting  motive  is  a 
orcamstance  in  favor  of  the  accused,  to  be 
given  such  weight  as  tbe  jury  deems  proper, 
was  aignmentanve  and  mialeadiDg,  and  properly 
refused 

10.  There  being  evidence  on  the  part  of  the 
state  which,  if  believed  by  the  jury,  was  suffi- 
cient to  authorize  a  conviction  of  murder,  a 
general  affirmative  charge  for  the  defendant 
was  prop^ly  refused. 

11.  In  a  prosecution  for  murder,  where  evi- 
dence tended  to  show  that  deceased  was  banged 
b7  a  mob,  and  that  defendant  participated  in 
the  lynching,  remarks  of  the  solicitor,  in  argn- 
ing  to  tbe  jury,  that  "mob  law  must  be  stopped. 
If  a  crowd  of  negroes  take  a  negro  oat  and 
hang  him,  and  if  the  jury  acquit  the  defendant 
where  they  have  evidence  to  convict  him  as 
they  have  In  this  case,  then,  the  first  thing 
you  know,  they  will  be  taking  a  white  man  out 
and  hanging  him"— did  not  exceed  the  bounds 
itf  lultimate  argument. 

12.  In  a  prosecution  for  murder,  ft  was  error 
to  refuse  a  charge  that,  if  the  guilt  of  defend- 
ant depends  upon  tbe  testimony  of  a  certain 
witness,  and  the  Jury  believe  from  the  evidence 
that  tbe  testimony  of  said  witness  was  willfully 
and  maliciously  false  as  to  any  material  part 
thereof,  they  may  disregard  all  of  the  testimony 
of  SDch  witness,  and  find  defendant  not  guilty. 

Appeal  Olrcnlt   Court,  Lawrence 

Ooantr;  Osceola  Kyle,  Jadge. 

Horace  Jackeon  was  conrlcted  of  mardar, 
aad  iqppeals.  Reversed. 

Tbe  Indictment  contained  two  connta.  In 
the  firat  count  the  defendants  were  charged 
with  the  murder  of  Alex  Herman  by  banging 
bim  with  a  rope;  and  In  the  second  connt 
the7  were  cbarged  with  the  murder  of  said 
Alex  Heiman  by  shooting  him  with  a  gun. 
fllie  defendant  was  alone  arrested  and  pla- 
ced on  trial,  was  convicted  of  murder  Is  the 
second  degree,  and  tentenced  to  the  peniten- 
tiary for  life. 

Tbe  facts  ptoren  on  tbe  trial  of  tbe  case 
were  sabstantlally  aa  follows:  The  negro 
Alex  Herman  was  under  arrest,  charged  with 
the  mmder  of  a  negro  woman.  The  consta- 
ble another  negro,  fearing  that  there  would 
be  traoble,  as  there  was  a  large  and  angry 
crowd  of  negroes  In  town,  deputized  the  de- 
fendant Horace  Jackson,  and  another  negro, 
yvm  Klrby,  to  assist  him  In  gnardlng  the  de- 
£BDdant  Herman  on  the  preliminary  trial. 
On  thia  trtal,  Herman  was  remanded  to  jail, 
and  the  constable,  Burt  fearing  for  the  safe- 
ty of  his  prls<mer,  should  be  attempt  to  car^ 
ry  blm  to  the  county  Jail,  which  was  18  mllea 


from  tbe  railroad,  attempted  to  take  said 
prisoner  to  the  Jail  at  Tuscumbla.  As  he 
was  trying  to  put  bis  prisoner  on  tbe  train 
at  Courtland,  the  place  of  preliminary  trial, 
a  mob  of  negroes  overpowered  the  constable 
and  took  Herman  away  from  him,  and,  car- 
rying the  prisoner  about  a  half  mile  from 
town,  he  was  hung  and  shot.  There  was  but 
one  witness  who  swore  that  tbe  defendant 
Jackson  had  anything  to  do  witb  taking  tbe 
prisoner  from  the  officer,  and  tliat  was  the 
witness  George  W.  Perkins,  who  testified 
that  he  saw  the  defendant  and  Horace  Jack- 
son go  on  the  train  and  pull  tbe  man  Herman 
off  tbe  north  side  of  said  train  and  go  off 
with  tbe  mob.  This  same  witness  further 
testified  that  he  was  in  Courtland  on  the  day 
of  the  hanging,  and  bad  a  conversation  with 
T.  M.  Grow,  the  marshal  of  Courtland,  and 
Dr.  J.  W.  Bdwards,  about  the  mob,  both  of 
whom  denied  seeing  said  witness  or  having 
any  conversation  with  him;  Dr.  Edwards  go- 
ing 80  far  as  to  swear  that  he  had  lived  in 
Oonrtland  for  a  number  of  years,  and  had 
never  seen  the  witnesB  Perkins  in  his  life  till 
the  trial  of  tbe  defendant,  Jackson. 

There  was  evidence  Introduced  by  the  de-  . 
fendant  tending  to  show  that  be  took  no  part 
in  tbe  lynching  of  Alex  Herman,  and  was  not 
present  at  the  time  the  lynching  occurred. 
Tbe  bill  of  exceptions  contains  the  following 
recital  as  to  the  argument  of  the  solicitor  for 
the  state:  "In  his  argument  to  tbe  Jury  In  this 
case  the  solicitor  who  represented  the  state, 
among  other  things,  used  tbe  following  lan- 
guage: 'Mob  law  must  be  stopped.  If  a 
crowd  of  negroes  take  a  negro  out  and  bang 
him,  and  If  the  Jury  acquit  the  defendant 
where  they  have  evidence  to  convict  bim,  as 
they  have  In  this  case,  then,  the  first  thing 
you  know,  they  will  be  taking  a  white  man 
out  and  lianglng  him.'  The  defendant  object- 
ed to  tbe  above-quoted  language  of  the  solic- 
itor, and  asked  the  court  to  exclude  the  same 
from  the  Jnry;  but  the  court  overruled  tbe 
defendant's  said  objection,  and  allowed  said 
language  to  go  to  tbe  Jury,  to  wblcb  action  of 
the  court  the  defendant  then  and  there  In 
open  court  duly  excepted." 

Tbe  bill  of  exceptions  recites  tliat,  after 
cliai^g  the  Jury  as  to  the  law  of  murder  fai 
the  first  degree,  the  court  proceeded  to  charge 
them  as  to  tbe  law  of  murder  in  tbe  second 
degree.  Tbe  defendant  objected  to  tbe  court 
lustmcting  the  Jury  on  tbe  law  of  murder  in 
the  second  d^ree,  on  the  ground  that  the  evi- 
dence In  tbe  case  showed  that  the  defendant 
was  either  guilty  of  murder  In  tbe  first  de- 
gree or  nothing.  The  court  overruled  the  ob- 
jection, and  the  defendant  duly  excepted. 

At  the  request  of  the  defendant,  tbe  court 
gave  to  tbe  Jury  the  following  written 
charge:  "(IQ)  If  tbe  Jury  believe  from  tbe 
evidence  that  the  defendant's  guilt  has  not 
boen  proven  to  a  moral  certainty,  then  your 
verdict  must  be  'Mot  guilty.' "  After  giving 
this  charge,  tbe  court  of  its  own  motion  In- 
atmcted  tbe  Jury.  %  way^of  ^^^^^^ 
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that  said  cbarse  meant  "that,  before  the  de- 
CcDdaut  could  be  convicted,  bis  gnilt  must 
llrst  be  establlsbed  beyond  a  reasonable 
doubt"  The  defendant  objected  to  this  ac- 
tion of  the  court  In  explaining  said  chaise. 

Among  the  other  charges  given  hj  the 
court  at  the  request  of  the  defendant  was  the 
Cullowlng:  "(1)  I  charge  yon,  gentlemen  of 
the  Jury,  that  you  must  find  the  defendant 
not  guilty,  unless  the  evidence  a^lnet  him 
Is  such  as  to  exclude  to  a  moral  certainty  ev- 
ery reasonable  hypotbeslB  save  that  of  his 
gidit"  After  giving  this  charge,  the  court  of 
its  own  motion  instructed  the  Jury  as  fol- 
lows: "Gentlemen,  that  means  that  the  de- 
fendant should  not  be  convicted  unless  yon 
are  convinced  of  defendant's  guilt  beyond  a 
reasonable  doubt"  The  defendant  separate- 
ly excepted  to  the  explaining  of  the  charge 
^ven  at  the  request  of  the  defendant 

The  court,  at  the  written  request  of  the 
state,  gave  to  the  Jury  the  following  written 
chains:  "<20)  I  chai^  yon.  gentlemoi  of 
the  Jury,  If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
is  guilty,  though  yon  also  believe  it  possible 
that  he  Is  not  guilty,  yon  must  convict  him. 
(21)  I  charge  you,  gentlemen  of  the  Jury, 
that  the  doubt  must  be,  that  will  Justify  an 
acquittal,  actual  and  substantial,  not  a  mere 
possible  doubt  Because  everything  relating 
to  human  affairs  and  depmding  on  moral 
evidence  is  open  to  some  possible  or  Imag- 
inary  doubt.  (22)  I  charge  yon,  gentlemen 
of  the  Jury,  that  if,  after  considering  all  of 
the  evidence,  you  have  a  fixed  conviction  of 
the  truth  of  the  charge,  yon  are  satisfled  be- 
yond a  reasonable  doubt  and  it  Is  your  duty 
to  convict  the  defoidant" 

To  the  giving  of  each  of  these  charges  the 
defendant  separately  excepted,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give 
each  of  the  following  charges  requested  by 
htan:  "a)  If  tbe  gnUt  of  the  defendant  de- 
pends upon  the  testimony  of  the  witness  Per- 
kins, and  tbe  Jury  believe  from  the  evidence 
ttiat  said  witness  Perkins  was  willfully  and 
malldonsly  false  as  to  any  material  part  of 
bis  said  testimony,  then  the  Jury  may  disre- 
gard all  of  the  testimony  of  said  witness  Per^ 
kins,  and  find  the  defendant  not  guilty.  (2) 
I  charge  you,  gentlemen  of  the  jury,  that  If 
yon  believe  from  the  evidence  ttiat  the  wit- 
ness Perkins  was  willfully  and  maliciously 
false  as  to  any  material  part  of  his  testimony, 
then  yon  have  tbe  right  to  discard  all  of  the 
testimony  of  said  witness.  (3)  Tbe  absence 
of  any  evidence  sng^sting  a  motive  Is  a  dr- 
eam stance  in  favor  of  the  accused,  to  be  giv- 
en such  weight  as  the  Jury  deems  proper.** 
"(0)  If  tbe  guilt  of  the  prisoner  depends  upon 
the  testimony  of  the  witness  QeorsQ  Perkins, 
proof  of  contradictory  statements  of  declara- 
tion of  that  witness,  made  as  to  a  material 
point  may  be  sufBdent  to  raise  a  reasonable 
doubt  of  tbe  defendant's  guilt  in  tlie  minds 
of  the  Jury,  and  warrant  an  acquittal."  "(18) 
It  the  guilt  of  the  deftedant  depends  upon 


tbe  testlmoiiy  of  a  particular  witness,  and 
the  evidence  further  shows  that  such  witness 
is  unworthy  of  belief,  then  it  Is  the  duly  of 
the  Jury  to  acquit  the  defendant"  "(27)  I 
charge  you,  gentlemen  of  the  Jury,  that  if 
you  believe  the  evidence  in  this  case  you 
must  find  the  defendant  not  guilty." 

0.  M.  Sherrod,  for  appellant  Massey  Wil- 
son. Att7>  Oen.,  tor  tbe  State. 

DOWDELL,  J.  It  was  prefer  tor  the 
court  in  its  general  charge  to  instruct  tbe 
Jury  on  the  law  of  murder  In  the  first  and 
second  degrees,  and  consequently  no  error 
was  committed  in  so  doing.  Williams  v. 
State,  130  Ala.  109,  112,  30  South.  484;  Gaf- 
ford  V.  State,  125  Ala.  8,  28  South.  406; 
Brown  v.  State,  109  Ala.  70,  20  South.  103. 

There  was  no  error  In  tbe  court's  explain- 
ing the  written  charges  given  at  the  request 
of  the  defendant  as  to  the  meaning  of  "rea- 
sonable doubt"  This  was  not  a  violatloa  of 
tbe  statute,  which  requires  that  charges  mov- 
ed for  in  writing  by  either  party  must  be 
given  or  refused  in  the  terms  in  which  they 
are  written.  Section  8328,  Code  1896;  Wil- 
liams V.  State,  98  Ala.  22,  12  South.  806; 
FuUer  v.  State,  117  Ala.  200.  23  South.  73; 
Lowe  V.  State,  88  Ala.  8,  7  South.  97;  and 
authorities  cited  In  note  to  above  section  of 
the  Code. 

Charge  20  given  at  the  request  of  tbe  so- 
licitor correctly  stated  the  law.  A  like 
charge  was  passed  upon,  and  pronounced 
good,  in  the  case  of  Prater  v.  State.  107  Ala. 
27,  18  South.  238. 

Tbe  ^vlng  of  charge  21  at  the  instance 
of  the  solicitor  was  also  free  from  emw. 
McKleroy  v.  State,  77  Ala.  OS;  Winter  v. 
State,  128  Ala.  1, 12,  26  South.  949. 

The  glvbig  of  charge  22  requested  by  tbe 
solicitor  was  likewise  free  from  error.  Pra- 
ter V.  State,  supra;  Thomas  v.  State.  106 
Ala.  19.  17  South.  480;  Bbea  v.  State,  100 
AUi.  119.  14  South.  853;  Heath  State,  9» 
Ale.  170.  13  South.  688. 

Charge  2  requested  by  tbe  defendant  was 
elliptical  and  misleading,  and  was  therefore 
properly  refused. 

Charge  6  requested  by  the  defendant  was 
argumentative,  and  for  that  reason,  it  no 
other,  tbe  action  of  the  court  In  refu^g  It 
was  free  from  error. 

Charge  16  requested  by  tiie  defendant  was 
properly  refused.  What  was  said  In  tbe  ease 
of  Oabom  v.  State,  125  Ala.  106,  27  South. 
7S8,  condemning  this  charge,  Is  appUcaUe 
here.  In  that  case  we  said,  quoting  from 
Moore's  Case,  68  Ala.  360:  "Wh^n  the  char- 
acter of  a  witness  Is  assailed,  or  be  is  other- 
wise impeaciied  as  being  unworthy  of  credit 
It  is  entirely  within  the  province  of  the  jury, 
as  the  exclusive  Judges  of  tbe  facts,  to  say 
what  d^ree  of  weight  or  credibility  shall 
be  given  to  his  testimony.  It  does  not  He  In 
the  mouth  of  any  court  to  Instruct  tbe  Jmry, 
as  a  matter  of  law,  tbat  th».  cannot  |Con- 
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Vict  on  Buch  testlnicmy  nnlen  It  it  corroborat- 
ed." 

Charge  8  refDsett  to  ttae  defendant  mi 
arKTunentatlTe  as  well  m  misleading,  and  iti 
refnaa]  by  the  court  waa  tree  from  error. 
A  like  charge  waa  eondeinned  by  tbla  court 
In  Honwby  t.  State,  M  All.  6S|  67i  10  Soitth. 
582. 

Tbae  being  erldenoe  on  the  part  of  tiie 
state  wbich,  if  bell  eyed  by  ttae  Jury,  was  anf- 
flclent  to  authoite  a  eonrletlon,  the  general 
lUDimattre  diarge  aaked  the  defradant 
waa  of  eonrae  pcoperly  lefnaed. 

The  evidence  tended  to  abow  that  ttae  de- 
ceaaed  waa  hanged  by  a  mob,  and  that  the 
defendant  participated  In  the  lynching.  Un- 
der this  evidence,  the  solicitor  In  his  remarks 
to  the  Jury,  and  which  were  objected  to  by 
the  defendant,  Old  not  exceed  the  boonds  of 
legitimate  axgoment  LIde  t.  State,  188  Ala. 
48,  81  Sooth.  9SS;  Brown  t.  State,  121  Ala. 
8b  25  SonHi.  7M;  HtdfelU  T.  State.  108  Ala. 
121, 15  Sonth.  862,  48  Am.  St  17;  Orem 
T.  State,  87  Ala.  BO,  12  Booth.  416^  IS  Sooth. 
242;  Gnaa  T.  State,  68  Ala.  476. 

Charge  1  reqneated  by  Ibe  defendant  cop- 
rectly  stated  the  law,  and  should  have  been 
glren.  Similar  cbargea  bare  been  passed 
Qpoo  by  this  oonrt,  and  pronoonced  good,  la 
the  following  casea:  Church  well  r.  State, 
117  Ala.  124,  28  Sonth.  72;  Barton  t.  State, 
116  Ala.  1,  22  Sooth.  086:  A.  O.  S.  B.  B.  Gow 
T.  Fmsler,  83  Abu  46*  8  Sooth.  806,  80  Am. 
St.  Rep.  28.  For  the  mm  committed  In  re- 
fusing to  give  ttala  charge  tbe  lodgment  wU 
be  revetaea  and  the  canae  remanded. 
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OSnpreme  Court  of  Alabama.  April  16,  ^OS.) 

^RDKRr-CONSPIRACT-THRBATS  AOAIMBT  DB- 
CKABSD— RB8  QBSTA  —  INSANITT  —  ADBUSffl- 
BlUTT  OF  BVIDfiNCB-^BTBUGTIONB— RUAp 
SONABLB  DOUBT. 

1.  A  general  objection  to  the  whole  of  the 
testimony  of  a  witness  Is  properly  oTermled  if 
axq  of  the  testtnumy  Is  admissible. 

2.  In  a  prueccotlon  ot  a  husband  for  com- 
plicity in  tiie  murder  of  his  wife  by  his  para- 
moor,  tertlmony  of  deceased's  mother  that  she 
saw  tlw  paramour  in  defendant's  house,  and 
sftw  acta  of  undue  familiarity  between  them, 
and  that  she  never  heard  of  trouble  between  de- 
fendant and  his  wUe  until  the  paramona  went 
to  their  honse.  Is  admissible  to  show  animus 
and  motive. 

8.  Testimony  of  a  wttness,  who  saw  the  Idll- 
ing,  that  immediate  after  the  shooting  de- 
fendant ran  into  the  room,  cried,  "What  have 
you  done?*  kissed  the  paramour,  and  started 
onrt  of  the  back  door,  whereupon  the  witness 
aaid  to  One  officer,  "Hold  him  or  kill  hbn,"  la 
proper,  the  witness  remark  bdng  part  ot  tiie 

"^^^hCTe  a  homicide  occurred  May  29,  1889, 
and  the  trial  of  an  accomplice  occurred  March 
12,  1902,  evidence  for  the  defense  that  at  the 
time  ot  the  trial  the  mnrderer  was  an  Inmate  of 
an  insane  asylum  is  properly  excluded. 

5.  In  a  proeecntkm  for  homicide,  a  charge 
tliat  reasonable  doubt  Is  a  doubt  arlidug  out 
of  the  evidence,  for  which  the  juiy  can  £ve  a 


reason  or  eaose,  is  not  ground  for  reversal, 
thoogh  calcalated  to  contuse  and  mislead. 

6.  In  the  prosecution  of  an  accomplice  in  a 
htmicide,  a  charge  that  conspiracy  need  not  be 
proven  by  direct  evidence  is  proper. 

Appeal  from  Clrcnlt  Oourt.  Bibb  Ooonty; 
Wm.  F.  Bogne,  Special  Judge. 

Featns  OaddeU  was  convicted  of  morder, 
and  appeals.  Affirmed. 

The  appellant  in  this  case,  Featoa  Ctaddell, 
was  jointly  indicted  with  Lillian  Gardntt,  alias 
Lilly  Gardner,  for  the  murder  of  Mamie  Cfcd- 
dell,  tbo  wife  of  Featoa  Oadddl,  by  abootlng 
her  with  a  platoL  On  motion  of  ttae  defend- 
ant a  severance  was  had,  and  the  defendant 
tn  the  petMeat  case  was  tried  separately,  waa 
convicted  of  morder  in  the  first  degree,  and 
sentenced  to  tbe  penltentiaiT  tw  life. 

The  evidence  for  the  state  tended  to  show 
that  the  defendant,  Festos  OaddeU.  and  bis 
eo-defmdant,  Lillian  Gardner,  cmaidred  to- 
gether to  kill  Mamie  QidddL  tte  deceased; 
tiiBt  TJiHnn  GardnoT  waa  the  paramonr  ot 
Festos  Oadddl  and  the  Illicit  rdatlon  between 
tbem  had  been  soatained  fOr  some  time;  that 
Mamie  CkddeO-  was  killed  by  a  pistol  shot 
which  WQS  fired  by  Lilly  Gardner;  that  tUs 
shot  was  fired  J  tut  after  UHy  Gardno  had  a 
conference  with  Festos  CSodddl.  Tbe  tecbs 
rdatbv  to  the  ctenmatancea  of  the  killing, 
on  thla  enseal,  are  eobstantlally  the  same  as 
they  woe  when  tbe  case  was  in  this  court 
on  the  fwmer  am>eal,  and  spedal  reference  is 
here  made  to  tbe  report  of  the  case  on  that 
appeal.  CaddeU  t.  State,  128  Ala.  57,  80 
Sooth.  76. 

One  A.  P.  Davidson  waa  Introdoced  aa  a 
vrttness  for  the  state,  and  testified  that  he 
knew  Mamie  Chddell  and  tbe  defendant,  Fes- 
tos Oeddell.  In  answer  to  liie  Intatrogatory 
propounded  to  hbta  as  to  whether  or  not  be 
bad  ever  heard  the  defendant  make  any 
threate  against  Ida  wife,  the  witness  answer- 
ed tbat  he  heard  tiie  defendant  some  wedis 
prior  to  the  killing  say  that  he  woold  UU 
anybody  that  would  Int^ere  with  him  and 
Mrs.  Gardner.  There  was  other  testimony  on 
the  part  of  the  witness  Davidaon  rdatlve  to 
the  relation  ezlatlng  between  tiie  defendant 
and  Mrs.  Gardner. 

Against  the  objection  and  ezcepti(m  of  Ibe 
defendant  the  state  proved  tbat  Mamie  COd- 
dell,  the  deceased,  had  commenced  a  prosecu- 
tion against  ISxs.  Gardner  for  living  in  adol- 
tery  with  tbe  defendant,  Feetns  Gaddell,  by 
making  an  affidavit  to  tbat  ^ect  before  a 
Justice  of  the  peace,  open  whicb  affidavit  a 
warrant  was  issued.  This  affidavit  and  war- 
rant were  Introdoced  In  evidence  against  tbe 
objection  and  faax^<m  of  tbe  defendant 

Ttae  defendant  offered  to  prove  tbat  SArs. 
Gardner  was  at  tbe  time  of  the  trial  an  in- 
mate of  an  Insane  hoapltaL  Upon  tbe  state 
objecting  to  the  IntrodocUon  of  this  evidence, 
the  court  sustained  the  objection,  and  refused 
to  allow  the  defendant  to  prove  tbat  Mrs. 
Gardner  was  an  Inmate  of  an  Insane  bovltal. 
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To  this  ruling  the  defendant  duly  excepted. 
The  other  facts  of  the  case  necessary  to  an 
understanding  of  the  decision  on  the  present 
appeal  are  snfiiciently  stated  in  the  opinion. 

The  defendant  separately  excepted  to  the 
following  portions  of  the  court's  oral  charge 
to  the  jury:  "<1)  A  reasonable  doubt  is  a 
doubt  arising  out  of  the  evidence,  for  which 
you  can  give  a  reason  or  cause.  (2)  That 
conspiracy  need  not  be  proven  by  dlrtect  evl- 
dfence." 

Oato  D.  Glover,  for  appellanL  Caus.  G. 
Brown,  Atty.  Qen^  and  W.  W.  Lerender,  tor 
the  State. 

HARALSON,  3,  The  objection  to  the  evi- 
dence of  the  witness,  Davidaon,  was  general 
and  to  the  whole  of  it  in  mass.  If  any  of 
It  was  good,  as  some  of  it  evidently  was,  the 
objection  was  bad.  Oaddell  v.  State,  129  Ala. 
67,  30  South.  70.  But,  there  appears  to  have 
been  no  exception  reserred  to  the  ruling  ad- 
mitting It 

The  state  proved  threats  made  by  defend- 
ant against  the  deceased,  his  wife,  only  a 
few  days  before  the  Idlling.  The  mothar  of 
the  deceased,  examined  by  the  state,  testified 
that  she  saw  Mrs.  Gardner,  the  alleged  para- 
mour of  defendant,  who  slew  deceased,  In 
defendant's  house  at  Blocton;  and  saw  acta 
of  undue  familiarity  between  them,  and  she 
never  heard  of  defendant  and  his  wife  having 
any  trouble  until  after  Mrs.  Gardner'  went  to 
their  ho'Use.  The  bill  of  exceptions  following 
tills  evidence  states,  "Objected  by  defendant, 
and  objection  overruled  and  exempt."  It  may 
be,  the  last  word  was  Intended  for  "except" 
Granting  that  the  exception  was  properly  re- 
served, the  testimony  was  competent  as  tend- 
ing to  show  the  feeling  of  defendant  and  his 
paramour  against  deceased,  and  the  motive 
that  prompted  her  destruction  by  the  par- 
amour, aided  and  enconraged,  as  cratended  by 
the  fltate,  by  the  defendant 


That  there  was  no  &tot  In  admitting  the 
warrant  sworn  out  by  deceased  against  de- 
fendant and  Mrs.  Gardner,  for  living  in  adul- 
tery, was  decided  on  the  former  appeal. 

A  witness  who  saw  the  kUUng  testified,  that 
just  before  the  killing,  defendant  called  Mrs. 
Gardner  out  of  the  room  where  the  shooting 
occurred,  and  whispered  to  her  a  few  words 
In  a  short  excited  tone,  when  Mrs.  Gardner 
retmned  to  the  room  where  deceased  was,  and 
shot  her,  after  deceased  asked  her.  If  a  cer- 
tain garment  was  hera.  He  further  stated, 
that  defendant  came  running  Into  the  room 
with  his  hands  up,  saying  "Ob  LiUle!  Oh  LU- 
Le!  What  have  yon  done,"  and  went  to  Mrs. 
Gardner  who  by  that  time  had  fallen  on  the 
floor,  and  kissing  her  cheelcs,  started  to  go 
out  of  the  back  door  of  the  house,  when  the 
witness  said  to  the  officer  In  defendant's 
presence,  "Hold  him  or  kill  him."  To  tills 
remark  defendant  excepted.  We  find  no  er- 
ror here.  It  was  just  at  the  time  of  the 
killing,  and  was  a  part  of  the  res  gestae  of 
his  attempted  flight  tending  to  show  cpn- 
scIousnesB  of  guilt  on  bis  part 

There  was  no  error  In  the  refusal  of  the 
court  to  allow  the  defendant  to  prove  that 
Mrs.  Gardnor  was,  at  the  time  of  the  trial, 
an  inmate  of  the  Insane  hospital.  The  killing 
occurred  on  the  29th  day  of  May,  1899,  and 
this  trial  was  had  on  the  12tb  March,  1902. 
If  it  was  competent  to  show  that  she  was 
insane  at  the  time  of  the  trial,  this  oould  not 
be  done  by  evidence  that  she  was  an  Inmate 
of  the  insane  asylum  at  the  date  of  the  trial. 

The  part  of  the  oral  charge  of  the  court  In 
respect  to  reasonable  doubt  was  calculated 
to  confuse  and  mislead,  but  Its  gl 'Ing,  on 
that  account  was  not  reversible  error.  Avery 
V.  State.  124  Ala.  20,  27  South.  505;  Ctowley 
V.  State,  133  A\&.  130,  82  South.  227.  Nor 
was  there  error  In  charging  that  conspiracy 
need  not  be  proved  by  direct  evidence. 

Affirmed. 
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(UC  Ala.  101} 

COWAN  T.  STATE. 

(Supreme  Goart  of  Alabama.    April  16.  19(3&.) 

CRIMINAL  LAW  —  BUROLART  —  DBGLARATIONB 
OP  DEFENDANT— CONSPIRACY— PRINCIPALS— 
BEASONABLB  DOUBT  —  INSTRUCTIONS  —  RB- 
FUSAL. 

1.  Where,  iD  a  proaeention  for  barglarT.  the 
eridence  was  partially  circamstautial,  eTiaence 
of  various  statements  made  by  defendant  to  a 
witness  relative  to  ^e  burglary  of  defendant's 
storehouse  on  the  same  night  that  the  offense 
was  committed  was  admlsalble,  in  coauectioo 
with  other  evidence  that  diortlr  after  the  bnr- 
glaiy  defendant  was  seen  in  the  near  vicinity 
alone,  and  thereafter  assisted  in  the  search  for 
the  criminal,  and  while  doing  so  found  a  pis- 
tol, which  had  been  stolen  from  the  store  bur- 
glarized. In  an  altey,  and  Identified  It. 

2.  Where,  in  a  prosecution  for  burglary,  the 
evidence  tended  to  a^iow  a  conspiracy  between 
defendant  and  J.  to  commit  burglary,  the  prob- 
ability that  J.  did  the  actual  breaking  and  en- 
tering in  defendant's  absence  was  insuffldeut 
to  raise  a  reasonable  doubt  of  defendant's 
gnat,  both  being  guilty  as  principals. 

3.  Where,  In  a  prosecution  for  burglary,  the 
evidence  was  only  partly  circumstantial,  an 
instruction  that  it  was  circumstantial,  and  that 
defendant's  innocence  should  be  presumed  until 
his  gttflt  was  established  by  evidence  in  all  tiie 
material  aspects  of  the  case  beyond  a  reason- 
able doubt,  and  to  a  moral  cerumty,  was  prop- 
er^ refoseia. 

Appeal  from  Circnlt  Court,  Bullock  Coun- 
ty; A.  A.  Brans,  Judse. 

George  CowAn  was  conTlcted  of  bnrglarj, 
and  he  appeals.  Afllrmed. 

The  evidence  for  the  state  tended  to  show 
that  tbe  storehouse  of  John  L.  Thomas  was 
brok^  into  and  entered  about  12  o* clock  on  a 
certain  night  and  that  some  person  was 
seen  in  the  store;  that,  upon  an  alarm  being 
sounded,  the  person  Inside  the  store  ran  out 
of  tbe  same,  and  down  tbe  street,  Into  an 
alley  la  the  rear  of  said  stoiebonse,  and, 
turning  down  said  alley,  continued  to  ran, 
and  escaped;  that  there  was  taken  from  said 
store  a  pistol  and  some  money;  that  shortly 
after  said  person  ran  otrt  of  tbe  storehouse 
the  defendant  was  seen  going  around  tbe 
corner  from  the  direction  of  said  alley  at  a 
point  two  blocks  south  of  Thomas'  store- 
house; that  at  that  time  the  defendant  was 
alone,  and  that,  turning  Into  the  main  street 
of  Union  Springs,  where  tbe  burglary  was 
committed,  he  went  np  said  street  In  com- 
pany with  some  other  parties  to  Thomas' 
store,  and  assisted  In  the  search  that  was 
made  by  the  officers  and  bystanders  for  the 
person  who  had  bniglarized  said  store;  that 
while  the  defendant  was  walking  along  the 
alley  back  of  the  storehouse  In  company  with 
tbe  ottieen  and  several  other  persons,  he 
Btmck  his  foot  against  something  In  the 
alleyway,  and,  stooping  down,  picked  up  a 
l^tol,  which  he  Identified  as  the  pistol  tak«i 
from  tbe  store  of  Thomas.  There  was  evi- 
dence introduced  tending  to  show  that  tbe 
defendant  had  clerked  In  Thomas'  store  for 
■ereral  years,  and  was  familiar  with  Its  sur- 
nrandlnga.  and  was  a  nephew  of  lAomas. 

Tbe  testimony  of  Nelson  Nixon  as  a  witness 
tartzodnced  by  the  state  tended  to  show  a 
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conspiracy  on  tbe  part  of  the  defendant  and 
one  Bdmund  Johnson  to  teeak  and  enter  the 
store  of  said  Thomas  on  the  night  said  store 
was  burglarised;  that  the  witness  Mlnm  was 
ioTited  by  the  defendant  to  join  them  In  tbe 
burglary;  that  the  said  witness  went  with 
the  defendant  and  Johnson  up  tbe  street  to- 
wards the  store  of  Thomas,  when  witaess 
left  them,  and  started  on  bis  way  home;  that 
when  be  had  gone  about  50  yards  he  turned 
round,  and  looked  back,  and  saw  the  defend- 
ant and  Johnson  break  Into  and  enter  said 
store.  There  was  other  evidence  introduced 
by  tbe  state  tuidlng  to  show  that  shortly 
after  tbe  borgUuy  ot  the  storehouse  of  Thom- 
as pistol  staote  were  beard  In  the  direction 
of  the  storehouse  ot  tbe  defendant,  which 
was  about  two  blocks  south  of  Thomas'  store 
on  tbe  same  street  and  was  in  the  same 
dbrectlon  that  the  person  ran  who  had  es- 
caped from  Thomas'  store. 

Alvion  WsiOBf  a  witness  for  the  state,  tee- 
tlfled  that  he  was  the  marshal  of  TTnlon 
Springs,  and  on  the  night  of  the  burglary  of 
Ttaomaa^  sbne  he  heard  a  shot  in  tbe  direc- 
tion of  defendant's  store;  that  be  went  in 
the  direction  of  the  store  of  the  defendant, 
when  he  hesrd  tiie  defendant  calling  blm,  tbe 
defendant  being  at  that  time  some  distance 
from  his  store;  that  on  reaching  tbe  de- 
fendant he  liad  a'  conversation  with  blm,  In 
which  tbe  defendant  made  certain  state- 
ments, and,  without  the  witness  making  any 
tbrests  or  offering  any  inducemente  for  him 
to  make  such  statements,  against  the  ob- 
jection and  exception  of  the  defendant,  this 
witness  testifled  that  the  defendant  said  to 
him  that  bni^lars  bad  entered  his  store,  and 
bad  jumped  out  ot  tbe  back  of  tbe  store 
upon  being  shot  at  by  the  defendant;  that 
they  had  taken  (13  from  his  cash  drawer. 
The  defendant  moved  to  exclude  this  testi- 
mony of  the  witness  upon  the  ground  that 
it  was  Immaterial,  irrelevant,  and  Inadmis- 
sible, In  that  it  related  to  a  separate  trans- 
action from  tbe  one  Involved  In  tbe  prose- 
cution. The  court  overruled  the  motion,  and 
tbe  defendant  dtily  excqited.  This  witness 
further  testifled  that  be  bad  several  con- 
versations with  the  defendant,  and  the  de- 
fendant stated  different  amounte  had  been 
taken  from  bis  cash  drawer  when  his  store 
was  burglarized;  that  at  one  time  be  said 
$13  and  at  others  more  than  |13.  The  de- 
fendant moved  to  exclude  this  portion  of  the 
witness'  testimony  upon  the  same  grounds, 
and  duly  excepted  to  the  coort'e  owmling 
bis  motion. 

The  evidence  for  the  defendant  tended  to 
show  that  the  witness  for  tbe  stete  Nelson 
Nixon  was  examined  as  a  witness  for  the 
stete  on  tbe  preliminary  examination  before 
a  justice  of  the  peace  of  John  Allen,  who 
was  charged  jototly  with  the  defendant  at 
said  trial  with  the  offense  of  burglary  of 
Thomas*  store,  and  that  to  said  examination 
tbe  witness  Nixon  testifled  that  on  tbe  night 
in  which  Thoma»'  stoig  ya.^^™^^  h^ 
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tte  wltneSB  Nixon.  dU  not  we  ttw  OeCendant 
or  Allen,  and  knew  notbing  atKrat  tiie  com- 
mlsaton  of  socb  etteaae.  The  evidence  for 
the  defendant  farther  tended  to  ahov  that 
said  irltneaa  Nixon  bad  stated  to  other  jfo- 
Bong  and  at  varlons  times  that  he  had  no 
knowledge  of  the  borglaty  of  Thomaif  atcve. 

The  defendant  reanested  the  onirt  to  give 
to  the  Jury  the  following  written  Charges, 
and  B^arately  excepted  to  the  conrfa  re- 
fusal to  give  each  of  ttiem  as  asked:  "(1) 
I  charge  70a,  gentlemen  ot  tiie  jury,  that 
you  must  believe  from  the  evidence  in  this 
case  bcTond  a  reaaonaUe  donU  and  to  a- 
moral  certalntf  that  tiie  defendant  is  gollty 
as  charged  to  the  ezdnalon  of  everr  pzob- 
ability  of  btti  Innocence  and  every  raaaoiable 
donbt  ot  bis  gnllt;  and  If  the  proaecntkm 
baa  foiled  to  famish  snch  measure  of  proof, 
and  to  Impress  1^  minds  of  tile  jury  with 
tauSti  belief  ot  Us  gaflt,  they  alrauld  find  bhn 
not  gail^.  And,  no  matter  how  strong  may 
be  the  facta.  If  tii«y  can  be  recondled  with 
the  theory  that  some  other  person  may  have 
done  the  act,  then  the  gnllt  of  the  accused 
Is  not  shown  by  a  full  meuure  of  proof 
which  the  law  requires.  (iQ  I  charge  yoa, 
gentinnen  of  the  Jury,  that  the  humane  pro- 
Tlslott  of  tiie  law  Is  that  upon  a  drcnmstan- 
tial  erldence  there  dioold  not  be  a  convic- 
tion, unless  It  excUndeB  every  other  reasour 
able  hypothesis  than  that  ot  tiie  gnllt  of  ttie 
a  censed.  No  matter  how  stmig  may  be  the 
drcumatancea.  If  tiiey  ar«  reconciled  wlUi 
the  theory  that  some  other  person  may  have 
done  the  act,  then  the  guilt  of  tiie  accused 
Is  not  shown  b7  that  full  measure  of  proof 
that  the  law  requires.  (8)  The  evidence 
against  the  defendant  Is  circumstantial,  and 
the  defendant's  Innocence  should  be  pre- 
sumed by  the  Jury  until  his  guilt  Is  esteb- 
Usfaed  by  evidence  to  all  tiie  material  as- 
pecte  of  tiie  case  b^ond  a  reasonaUe  doubt 
and  to  a  moral  certatoty." 

Jinks  A;  Blue  and  T.  S.  Frazer,  for  appel- 
lant Massey  Wilson,  Atty.  Oen.*  tot  the 
States 

DOWDIEZili,  J.  The  <£harge  on  which  the 
defoidant  was  ttUA  and  convicted  was  bor- 
glary.  The  evidence  waa  In  part  drcum^ 
stantlaL  Where  proof  of  the  ofFense  charged 
is  depoident  In  whole  or  to  part  on  dream- 
stantlal  evidence^  "motive,  or  Its  absence, 
opportunity  vel  non,  and  any  conduct  of  the 
accused  indicating  restleaaness  or  quiet  peace 
of  mtod,  are  proper  subjecto  of  tovestigatlon; 
and  any  pertinent  facte  shedding  light  on 
these  inquiries  may  be  laid  before  the  jury  to 
aid  than  to  VMit  toveatlgatkms."  Welsh  v. 
State,  97  Ala.  1, 13  South.  275;  8  Brick.  Dig. 
288.  It  SOI.  BOS;  1  Oreenleaf,  Bv.  I  18. 

The  testimony  of  the  witaess  Hixon,  ob- 
jected to  by  the  defendant,  as  to  various 
statemente  made  the  defendant  relative 
to  an  alleged  bnivlary  of  the  defendant's 
storehouse  on  tiie  same,  night  that  the  iHtv)m 


charged  was  committed,  taku  to  connection 
with  the  other  evidence  as  to  the  defendant's 
conduct  on  that  night,  was  dearly  rdevant 
and  the  court  committed  no  ezrmr  to  admit- 
ting it. 

The  evidence  by  the  state  tended  to  show 
a  conspiracy  between  the  defendant  and  one 
Johnson  to  ccmiintt  the  horglary.  If  the  otm- 
splracy  existed,  the  probaUUty  that  JcAnson 
actually  did  the  breaking  and  entering, 
though  the  defendant  was  not  present  to  per- 
son, would  not  raise  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  dnce  botii  would 
be  guilty  as  prtodpals.  CAiarges  1  and  2  re- 
qoeeted  by  the  defendant  were,  therefore, 
properly  refused  by  the  court  PiCteus  v. 
States  lis  Ala.  42,  51,  22  Sooth.  56L 

C^rge  B  requested  by  the  defendant  stated 
that  the  evidence  against  tbe  defoidant  vras 
drcumstantiaL  This  was  only  partially  true. 
The  evidence  against  the  defendant  wu  to 
part  dreumstantial  and  to  part  direct;  con- 
sequentty  the  court  properly  zefused  this 
charge. 

We  find  no  error  to  the  record,  and  the 
Judgment  will  be  aflSrmed.  Afibrmed. 


on  Ai*.  m) 

SOUTHEaN  BT.  00.  v.  BHBU/rON. 
(Supreme  Court  of  Alabama.  April  0,  1008.) 

RAILROAOS-NEOUOENCB  — OROSSINa  COLU- 
SION  —  CONTRIBUTORT  NBOLIOBNCB  —  BVI- 
DENCE— WANTON  MISCOMDUOT-PLBADINa— 
QUESTION  FOB  JUBT. 

1.  In  an  action  agatoat  a  railroad  company 
fw  the  death  of  one  ran  over  at  a  crossiDs, 
there  was  no  wttueaa  to  the  acddeut.  Defend- 
ant pleaded  that  deceased  was  guilty  ot  con- 
tributory negligence.  Held,  that  a  request  for 
the  affirmative  charge,  on  the  theory  that  there 
was  a  preBDmption  that  deceased  was  killed  to 
consequence  of  going  on  the  track  when  he 
knew  that  an  eugine  was  approacbing,  waa 
properly  refused,  where  contributory  negligence 
in  80  doing  had  not  been  pleaded. 

2.  It  appearing  that  when  the  engtoe  ap- 
proached the  street  crossing  its  bell  was  being 
couBtautly  rung,  and  its  headlight  burning 
brightly,  and  tnat  Its  speed  was  not  over  five 
miles  an  boor,  it  conld  not  be  said  that  the  op- 
eratives of  the  engine  were  guilty  ot  reckless 
and  wanton  conduct  in  so  driving  tbe  engine. 

3.  Though  a  city  ordiuauce  required  a  flag* 
man  to  be  on  the  front  of  the  engine  to  cross- 
tog  the  street,  and  a  failora  to  have  a  flag- 
man there  was  negligence  the  absence  of  snch. 
flagman  did  not  render  the  conduct  of  those  to 
charge  of  the  engine  wanton  or  wflUnL 

4.  Where  a  locomotive  approaches  a  erosstoe 
In  the  nighttime  with  its  headlight  bmning  and 
a  bell  rioglng,  and  moviug  at  about  4  milea 
an  hour,  the  fact  that  the  eugineer  and  fire- 
man see  a  man  on  the  track  on  the  croasinc, 
75  feet  distant,  does  not  warrant  a  finding  tiial: 
they  were  guilty  of  negligence  to  not  toktos 
some  action  with  reference  to  his  presence  Ous^ 
at  that  time. 

5.  Where,  to  an  action  for  the  death  of  oue 
run  over  at  a  ralltoad  crossing,  there  is  evi- 
dence that  deceased  was  on  the  track  at  the 
crossing  75  feet  in  front  of  the  engine,  and 
that  tne  engineer  aud  fireman  were  looking 
ahead,  and  It  is  shown  that  both  of  tiiem 
could  have  seen  him  until  the  engine  was  with- 
in IS  feet  of  him,  if  he  was  on  the  aide  of  the 
track,  and  that  after  the  engine  had  attalnecl 
mat  proxhnity  to  hlm^,toe  «i^^^^tia 
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htrtt  seen  him  ODtll  the  engine  wfthin  2 
feet  of  him,  if  he  was  on  the  right  side,  and 
that,  if  he  was  on  the  left,  the  fireman  could 
hare  seen  him  nntU  the  engine  was  within  2 
feet  of  him.  and,  that  if  he  was  in  the  center 
of  the  tracB,  both  oonld  hare  teen  him  natU 
the  engine  was  within  8  feet  of  him,  and  that 
the  engine  could  have  been  stopped  in  S  feet, 
and  its  slow  motion  could  have  been  reduced 
in  2  feet,  it  was  proper  to  refuse  an  iuetmctlon 
that,  if  the  inr;  beliered  the  eridence,  they 
could  not  find  that  those  in  charge  of  the  en- 
gine wantonly  ran  orer  deceased. 

6.  The  trial  court's  action  In  denying  defend- 
ant's motion  to  amend  its  answers  to  interroga- 
tories propounded  to  it  by  plaintiff  under  tiio 
■tatute  was  not  prejudicial  to  defendant  where 
the  amendment  proposed  was  to  strike  out  cer- 
tain answers  made  on  information  and  belief, 
and  insert  the  same  statements  made  by  those 
who  had  knowledge  of  the  facta,  where  the  an- 
swers were  subsequently  stricken  out  on  plain- 
tiffs motion,  and  the  penons  baring  uowl- 
edge  of  the  facts  were  examined  and  testified 
as  to  the  same. 

7.  In  an  action  against  a  railroad  for  the 
death  of  one  killed  at  a  crossing,  evideuce  of 
certain  witnesses  that  a  flagman  did  not  pre- 
cede the  engine  for  the  reason  that  the  engine 
expected  to  stop  just  on  the  other  side  of  the 
crossing  was  properly  stricken  out 

8.  It  was  not  error  to  permit  plaintiff  to  read 
to  a  witness  for  defendant  bis  examination  on 
the  forma  trial,  as  reported  by  the  stenog- 
rapher. 

Appeal  from  Circuit  Cour^  Mobile  Ooiuity; 
Wm.  S.  Anderson,  Judge. 

Action  by  James  A.  Sbelton,  as  administra- 
tor of  the  estate  of  Edward  H.  Sbelton,  de- 
ceased, agabist  the  Southern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant  appeals.  Affirmed. 

Sbdton  was  run  over  and  killed  «i  tte 
sdgSit  of  the  28d  of  January,  1900,  at  about 
7  o'clock.  Tfae  complaint  contained  46 
counts,  a  number  of  wMch  were  stzteken  out 
upon  demurrer  and  by  amendment,  leaving 
at  the  time  of  the  trial  the  Ist  4tb,  10th, 
14tb.  16^  19tb,  21st,  22d.  23d,  44tb,  and  46th 
counts.  Tbe  Ist  connt  of  the  complaint  al- 
leles ttiat  tbe  defendant;  in  the  operation  of 
Its  engine  along  Its  track  at  the  corner  of 
Water  and  Beauregard,  streets,  in  tbe  dty  of 
Mobile,  negligently  run  over  and  killed  plaln- 
tUTs  intestate.  Tfae  negligence  aTened  In 
tbe  4tta  count  was  that  the  engine  was  mov- 
ed around  a  curve  up  to  tbe  place  at  whlcb 
plaintiff's  Intestate  was  killed,  after  nigbt- 
fitU,  and  across  and  upon  tbe  public  streets 
<rf  tbe  dty  of  Mobile,  without  having  any 
Ugbt  cast  upon  tbe  track,  or  a  flagman  ahead 
of  tbe  «iglne.  Tbe  negligence  averred  in  the 
lOtb  count  was  that  in  tbe  <^erat]on  of  tbe 
oiglne  tbe  defendant  company  "negligently 
run  over  and  killed  Edward  H.  Sbelton,  of 
whose  estate  tbe  plaintiff  is  the  administra- 
tw.  and  who  was  then  and  there  upon  a  pnb- 
11c  street  of  tbe  city  of  Mobile,"  etc.  The 
negligence  averred  In  tbe  14tb  count  was 
that  tbe  defendant  company  employed  a  per- 
■on  whose  duty  it  was,  under  such  employ- 
ment, to  be  In  front  of  Its  engine  or  cars 
when  tfae  same  were  bdng  operated  at  tfae 
place  wfaoe  the  Injury  occurred,  and  to  warn 
■11  perstms  on  or  near  the  track  of  the  ap- 
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prohch  of  the  engine  and  cars,  and  that  the 
person  so  employed  neglected  to  warn  tbe 
said  Sbelton,  although  the  said  Shelton  was 
then  upon  or  about  to  go  upon  said  track, 
which  was  In  the  public  street  of  tfae  city  of 
Mobile,  and  was  in  great  danger  of  being 
stricken  by  said  engine.  Tbe  negligence 
averred  In  tbe  16th  count  of  the  complaint 
was  that  the  engineer  In  charge  of  tbe  engine 
failed  to  keep  a  proper  lookout  The  negli- 
gence averred  hi  the  19th  count  Is  that  tfae 
track  was  so  constructed  that  a  person  upon 
the  track  at  the  point  where  said  Sbelton  was 
killed  conld  not  be  seen  by  the  engineer  or 
fireman  upon  said  engine  In  tbe  night  at  a 
BUfficimt  length  of  distance  to  enable  tfae  en- 
gine to  be  stopped  before  reacfalng  blm  when 
approached  at  tbe  speed  at  which  the  engine 
was  moving.  In  the  21st  count  of  the  com- 
plaint an  ordinance  of  the  dty  of  Mobile  was 
set  oat  requiring  the  Mobile  &  Birmingham 
Railroad  Company  to  place  a  flagman  tn 
front  of  its  engine  or  cars  when  about  to 
cross  Water  street  or  Beauregard  street,  and 
It  was  averred  that  tfae  defendant  was  tfaen 
and  there  operating  an  engine  and  cars  over 
the  track  of  the  Mobile  &  Birmlngfaam  Ball- 
way  Company  under  a  lease  by  wfaich  tfae  de- 
feudant  had  control  of  the  Mobile  &  Bir- 
mingham Railway  Company,  and  bad  assum- 
ed its  duties  and  obligations;  and  tbe  neg- 
ligence aVerred  in  said  complaint  was  that 
tho  defendant  operated  tbe  engine  and  iars 
across  Water  street  on  Beauregard  street,  at 
the  time  of  tbe  accident  cnnplalned  of,  with- 
out having  any  flagman  In  temt  ttiereot  aa 
required  by  said  ordinance,  and  that  such 
negligence  was  the  pnndmate  cause  of  tbe 
Injury  complained  ot  In  tbe  22d  and  28d 
counts  the  ordinance  refmed  to  above  is  set 
out,  and  the  averment  of  flie  lease  Is  made; 
and  In  tbe  22d  count  tbe  negl^ence  alleged 
was  that  the  defendant  was  operating  the 
train  across  Watw  street  on  Beani^ard 
atreet  without  having  a  flagman  so  stationed; 
and  tn  tfae  23d  count  the  negligence  alleged 
was  that  tike  flagman,  whose  duty  it  was  to 
be  In  front  of  Ibe  enghie  or  cars,  and  to  warn 
all  persona  on  or  near  tbe  trad  of  the  ap- 
proach of  said  mglne  and  cars,  neglected  to 
vram  the  said  Edward  H.  Sfadton  of  tbe  ap- 
proach of  said  engine  and  cars.  Tbe  44tb 
count  charges  wanton  negligence.  In  that  tbe 
defendant  wantonly  ran  over  and  Ulled  Bd- 
ward  H.  Sfaelton.  Tbe  40th  count  sets  out 
tbe  ordinance  referred  to,  and  avers  that  the 
Injury  was  the  proximate  result  of  tbe  n^i- 
gence  of  the  engineer  In  charge  of  tbe  train, 
In  that  he  operated  tbe  train  across  Water 
street  without  a  flagman  stationed  ahead  of 
tfae  train  as  reqnbred  by  said  ordinance.  The 
defendant  pleaded  the  gmeral  Issue  and  three 
special  pleas,  tbe  substance  of  which  Is  suf- 
ficiently shown  In  tfae  opinion. 

The  plaintiff's  evidence  tended  to  show 
that  Sbelton,  the  deceased,  was  run  over  and 
killed  at  or  near  tfae  crossing  of  Beauregard 
and  Water  streets  about  7:16  o'^oek  on  tto 
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night  of  January  S,  1900;  that  a  short  time 
before  be  was  run  over  be  was  at  the  Mobile 
&  Ohio  Docks,  which  are  east  of  the  scene  of 
the  accident;  that  be  left  said  docks,  stating 
that  he  was  going  home;  and  that  the  last 
soen  of  him  by  one  of  plaintiff's  witnesses 
was  by  the  witness  Connors,  who  saw  him 
as  he  was  going  up  Beauregard  street,  near 
Commerce  street.  It  was  shown  that  the 
train  which  ran  over  fibelton  came  around 
a  curve  In  the  defendant's  road  from  Com*- 
merce  street  to  Water  street;  that  the  engine 
was  moving  In  a  westerly  direction  or  north- 
westerly direction— In  nearly  the  same  direc- 
tion as  Shelton  was  going.  None  of  plain- 
tiff's witnesses  saw  the  accident  The  only 
person  who  saw  the  accident  was  the  witness 
Harrison  Baker,  who  was  introduced  as  a 
witness  for  the  defendant,  and  tetlfled  that 
tae  was  standing  a  short  distance  west  of  Wa- 
ter street,  on  Beauregard  street,  and  saw 
the  engine  approaching;  that  he  stopped  to 
let  the  engine  and  cars  attached  pass;  that 
be  saw  Shelton,  who  was  standing  about  15 
feet  from  him,  attempt  to  step  upon  the  foot- 
board of  the  tender  attached  to  the  engine, 
when  be  fell,  and  was  run  over  and  killed. 

The  plaintiff  filed  Interrogatories  to  the  de- 
fendant, under  the  statute,  which  Interroga- 
tories the  defendant  answered  through  Its 
yard  master,  B.  F.  Turner,  and  the  brake- 
man,  H.  A.  Roach.  On  November  16,  1901, 
after  there  had  been  a  mistrial  In  the  case, 
the  defendant  moved  the  court  to  allow  It  to 
amend  Its  answers  filed  to  said  Interroga- 
tories by  striking  out  certain  portions  of  the 
answers  of  said  Turner  and  Roach,  which 
answers  sought  to  be  stricken  were  about 
facts  of  which  Turner  and  Roach  did  not 
have  personal  knowledge,  but  their  answers 
were  based  upon  Information  derived  from 
the  engineer  and  fireman  in  charge  of  the  en- 
gine; and  the  motion  further  asked  that  said 
answers  be  further  amended  by  adding  there- 
to the  statements  or  answers  of  the  engineer 
and  fireman  as  to  such  facts.  The  court  re- 
fused to  allow  the  amendment  asked,  and 
overruled  the  motion,  and  to  this  ruling  the 
defendant  duly  excepted.  The  other  facts 
of  the  case  necessary  to  an  understanding  of 
the  decision  on  the  present  appeal  are  suffi- 
ciently stated  In  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff,  gave 
to  the  Jury  the  following  written  charges: 

"(b)  The  court  charges  the  Jury  that  If 
they  believe  from  the  evidence  that  it  was 
onreasonably  dangerous  to  operate  a  train 
at  the  point  where  It  Is  claimed  that  Edward 
H.  Shelton  was  killed,  without  having  a  flag- 
man or  switchman  stationed  In  front  of  the 
engine,  and  that  It  was,  for  that  reason,  the 
duty  of  the  switchman  or  flagman  to  be  In 
front  of  the  engine,  irrespective  of  the  ordi- 
nance Introduced  In  evidence,  and  that  tbe 
defendant's  said  switchman  or  flagman  neg- 
lected to  be  at  his  place  of  duty,  and  that 
thla  was  Uie  prozlniate  cause  of  tbe  Injury, 


you  most  find  for  the  plaintiff.  Irrespective 
of  where  the  injury  occurred,  unless  you  find 
the  deceased  was  guilty  of  contributory  neg- 
ligence, or  was  at  the  time  of  the  Injury  a 
trespasser  upon  property  In  the  possession  of 
the  defendant." 

"(48)  The  court  charges  the  Jury  that  If 
they  believe  from  the  evidence  that  there  was 
an  ordinance  of  the  city  of  Mobile  as  is  de- 
scribed in  the  complaint,  and  that  the  de- 
fendant company  operated  Its  train  along  the 
track  of  the  Mobile  &  Birmingham  Railroad 
Company  under  a  lease  from  It,  at  the  point 
where  the  said  track  crosses  Water  street  at 
Its  Intersection  with  Beauregard  street,  and 
if  the  Jury  further  believe  from  the  evidence 
that  in  doing  so  the  said  engine  was  run 
against  the  said  Edward  H.  Sheltoo,  so  as  to 
injure  and  kill  him,  and  that  said  accident 
was  tbe  proximate  result  of  negligence  on  the 
part  of  the  engineer  In  charge  of  said  engine 
In  operating  said  engine  across  Water  street 
without  a  flagman  being  stationed  ahead  of 
the  train  as  required  by  the  ordinance,  they 
must  flnd  for  the  plaintiff,  unless  they  fur- 
ther find  from  the  evidence  that  Edward  H. 
Shelton  was  himself  guilty  of  contributory 
negligence." 

"(a)  The  court  charges  the  Jury  that  H 
they  believe  from  the  evidence  that  there 
was  In  force  an  ordinance  such  as  is  describ- 
ed in  the  complaint,  and  that  tbe  Intersec- 
tion of  Beauregard  and  Water  streets  was  a 
public  crossing  much  frequented  by  the  citi- 
zens of  Mobile,  and  that  all  these  facts  were 
known  to  the  engineer  in  charge  of  the  de- 
fendant's engine,  but  that  he  nevertheless 
willfully  operated  said  engine  over  that  cross- 
ing without  complying  with  said  ordinance, 
at  a  time  when  he  knew  that  some  person 
would  likely  be  upon  said  track  at  that 
point,  or  sufficiraitly  near  thereto  to  be  hit 
by  the  engine  In  passing,  and  in  a '  manner 
that  he  knew  was  likely  to  cause  them  to  be 
so  hit,  this  amounted  to  a  wanton  wrong, 
and,  if  It  was  tbe  proximate  cause  of  the 
death  of  Edward  H.  Shelton,  the  plaintiff  la 
entitled  to  recover." 

"(19)  The  court  charges  the  Jury  that  If 
they  believe  from  the  evidence  that  the  de- 
fendant company  killed  Edward  H.  Shelton 
by  running  its  engine  upon  bim  at  tbe  point 
described  in  the  nineteenth  count  of  the 
complaint,  while  he  was  then  and  there  upon 
one  of  the  public  highways  of  the  city  of  Mo- 
bile, in  which  tbe  defendant's  track  was  so 
imbedded  as  to  form  a  part  tb^eof,  and  If 
they  further  believe  from  the  evidence  that 
said  accident  was  due  to  the  fact  that  said 
track  was  so  constructed  that  a  person  upon 
the  track  at  the  point  where  the  said  Sbelton 
was  killed  could  not  l>e  seen  by  the  engi- 
neer or  flagman  upon  said  engine  In  the 
nighttime  a  sufBcient  distance  to  enable  the 
said  engine  to  be  stopped  before  reaching  him, 
when  approaching  at  the  speed  at  which  the 
said  engine  was  then  moving,  and  to  the  fur- 
ther tact  that  tlie  lald  engine^as  moved  up 

Digitized  byVjOOglC 


SOUTHBBN  BY.  00.  T.  SHELTON. 


197 


to  the  said  point  ta  the  nlgbttlme,  and  nm 
against  said  Shelton,  who  vaa  then  and  titiere 
i^n  the  track,  TFltbout  taking  the  precan- 
tl<»is  necessary  to  enable  the  said  engineer  to 
know  that  any  obstruction  was  upon  said 
track  at  said  point  In  time  to  bave  stopped 
his  engine  before  committing  said  Injury, 
then  the  jury  ought  to  find  a  rerdlct  for  the 
plalntltl,  unless  tbey  further  find  from  fiie 
eTldence  that  the  said  Bdward  H.  Shelton  was 
guilty  of  contributory  negligence." 

"(S)  The  court  charges  the  Jury  that  If  tbey 
beliere  from  the  evidence  that  there  was  In 
ttace  an  tndlnance  such  as  Is  described  In 
tbe  complaint,  and  that  the  Intersection  of 
Beauregard  and  Water  streets  was  a  public 
crossing  much  frequented  by  the  citizens  of 
Mobile,  and  tiiat,  if  an  engine  was  operated 
on  the  defendant's  track  over  said  crossing 
vlthoDt  complying  with  such  ordinance,  some 
pedestrian  would  probably  be  stmck  by  the 
engine,  and  tiiat  all  of  these  facts  were 
known  to  the  engineer  In  charge  of  the  de- 
fendants engine,  but  that  he  nevertheless 
wlUfnl^  operated  said  engine  ov«  that 
erosalng  without  complying  with  said  wdl- 
nance.  then  this  was  a*  wanton  wrong;  and, 
If  It  was  the  proximate  cause  of  the  death  of 
Edward  H.  Shelton,  the  plaintiff  Is  entitled 
to  recoTO',  'whether  the  said  Edward  H.  Shel- 
ton was  guUty  of  contrlbutwy  negligence  or 
not" 

"(4a)  The  court  charges  the  Jury  tiiat  If  a 
railroad  company  operates  an  engine  at  night 
around  a  cnrre  imbedded  in  a  mncb-frequent- 
ed  public  atreet  of  a  city,  without  having 
eithor  a  light  cast  upon  Its  Izack,  <ur  some 
person  a  sufficient  distance  ahead  of  the 
engine  to  Inform  the  engineer  or  fireman  of 
the  presence  of  obstructiom  In  time  to  enalde 
the  engines  to  stop  the  ^iglne  before  reach- 
ing the  same,  this  would  constitute  snch  neg- 
llg«Ke  as  to  render  that  railroad  company 
liable  for  any  Injury  proximately  resulting 
therefrom,  unless  the  person  injured  was 
guilty  of  some  negligence  that  proximately 
coDtrlbntod  to  bis  injury." 

"(21)  The  court  charges  the  Jury  that  if 
they  believe  from  the  evidence  that  Edward 
H.  Shelton  was  killed  by  one  of  the  defend* 
anfa  locomottves  being  rim  against  him 
wbOe  he  was  xq^on  the  public  street  known 
as  'Water  Street,'  where  the  same  Intes^ 
sects  Willi  Beanr^ard  street,  by  reason  of 
the  defendant's  operating  Its  said  engine 
across  Water  street  where  the  same  inter- 
sects wltli  Beauregard,  upon  a  track  imbed- 
ded in  Water  street  vhlch  the  defendant  had 
leased  from  the  Mobile  &  Birmingham  Kail- 
road  Company,  without  having  any  flagman 
In  front  thereof,  although  required  by  an  ordi- 
nance to  do  80,  as  described  In  the  complaint 
^en  the  jvry  must  fluod  for  the  plaintiff,  un- 
less they  further  find  from  the  evidence  that 
said  Edward  H.  Shelton  was  guilty  of  con- 
tributory negligence." 

"(4>  The  court  chai^^  ttie  Jury  that  if  ttiey 
believe  from  tlie  evidence  that  Edward  H. 


Shelton  was  upon  the  defendant's  tnuik,  im- 
bedded in  one  of  the  public  streets  of  the 
city  of  Mobile,  and  that  the  defendant's  com- 
pany, after  nightfall,  operated  an  engine 
around  a  curve  mton  said  track,  and  up  to  the 
point  where  Edward  H.  Shelton  was  upon  Its 
track,  without  having  any  light  cast  upon  its 
track,  or  a  flagman  ahead  of  said  engine— a 
soffldrat  distance  ahead  to  Inform  said  en- 
glneor  or  fireman  of  the  presence  of  any  per- 
son upon  said  track  in  time  to  enable  the  en- 
gluea  to  Btqp  before  reaefaing  such  person— 
and  that  by  reason  of  not  having  a  light 
upon  said  track,  or  a  flagman  in  front  of  said 
engine,  the  engineer  in  cha^  of  said  en- 
gine was  unable  to  learn  of  the  presence  of 
.the  said  Shelton,  and  for  this  reason  ran  said 
engine  upon  him  and  killed  him.  tiien  the  Jury 
ought  to  find  a  vwdlct  for  the  plaintltt,  uu- 
\&m  they  further  believe  from  the  evidence 
that  the  said  Bdward  H.  Shelton  was  himself 
guilty  of  cwtrlbutory  negligence." 

"(c)  The  court  charges  the  Jury  that  If  a 
railroad  company  operates  an  engine  or  train 
of  cars  over  one  of  the  public  streets  in  the 
<Aty  of  Mobile  in  a  manner  and  at  a  time 
and  place  where  neither  Its  engtoeer  nor  fire- 
man can  see  obstructions  upon  the  track 
ahead  of  the  engtoe  a  sufficient  distance  to 
stop  the  train  before  striking  the  obstruction, 
then  it  t>ecomeB  the  duty  of  the  raUroad 
company  to  place  a  guard  ahead  In  the  direc- 
tion In  which  the  train  Is  moving,  for  the 
purpose  of  avoiding  the  accidrait;  and  If  the 
Jury  believe  from  the  evidence  that  Edward 
H.  Shelton  was,  while  passing  along  such 
public  street  without  neg^geoce  on  bla  part 
directiy  contributing  to  the  injury,  run  against 
and  killed  by  one  of  tiie  defendantfs  trains, 
and  tiiat  this  acdduit  vras  due  to  the  fact 
that  the  defendant  was  operating  an  engine 
at  night  around  a  curve  upon  one  of  the  pub- 
lic streets  of  the  city  of  Mobile  without  hav- 
ing any  person  stationed  ahead  of  the  train. 
In  a  manner  and  at  a  time  and  place  where 
neither  the  engineer  nor  fireman  could  dis- 
cover any  obstructions  upon  the  track  in  time 
to  stop  the  engine  before  reaching  it,  then  the 
Jury  should  find  for  tiie  plaintiff." 

"(10)  The  court  charges  the  Jury  that  If 
thoy  believe  fnnn  the  evMence  that  Bdward 
H.  Shelton  was  run  over  and  killed  by  the 
defendant's  engine  at  the  point  and  in  the 
manner  and  under  the  drcumstances  describ- 
ed in  the  sixteenth  count  of  the  complaint 
and  that  the  said  Injury  was  due  to  the  neg- 
lect of  the  engineer  to  chai^  of  said  engine 
to  keep  a  proper  lookout  ahead  of  the  engine, 
and  in  the  direction  In  which  the  engtoe  was 
moving,  then  the  Jury  ought  to  find  for  the 
plaintiff,  unless  tbey  further  believe  from  the 
evidence  that  Edward  H.  Shelton  was  guilty 
of  contributory  negligence." 

"(d)  The  court  charges  the  Jury  that  if 
they  believe  from  the  evld^ice  that  the  de- 
fendant company  operated  a  locomotive, 
with  certain  can  attached  thereto,  on  Beau- 
regard street  to  the  city  of  MobUeT  tiWtvWn> 
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track  at  tbat  point  was  Imbedded,  -and  fonn- 
ed  a  part  of  the  street;  and  was  used  for 
switching  pnrposest  as  a  part  of  the  defend- 
ant's 7ard,  and  that  It  was  unreasonably 
dangerous  to  operate  the  trains  of  the  de- 
fendant  along  that  part  of  said  track  whldi 
Is  ujmn  said  public  street  without  having  a 
flagman  to  warn  the  public  of  their  ap- 
proach; and  that  the  defendant  nevertheless 
neglected  to  have  any  person  whose  dnty  It 
w&a  to  he  In  front  of  Its  engine,  or  cars  there- 
to attached,  when  the  same  were  being  oper- 
ated at  Bald  point,  to  warn  all  persons  on  or 
near  said  track  cf  the  approach  of  said  en- 
gine and  cars;  and  if  the  jury  further  beUere 
from  the  evidence  that  Edward  H.  Sh^ton 
was  upon  or  about  to  go  iqmn  that  ptnrtlon  of 
said  track  which  was  so  embedded  In  said 
public  street,  and  was  tlwn  and  there  strick- 
en and  tilled  by  said  train,  and  that  this  in- 
Jury  was  the  proximate  result  of  said  f&Unre 
on  the  part  of  the  defendant  to  have  such 
person  so  stationed  ahead  of  said  train- 
then  the  Jury  ought  to  flnd  for  the  plalntlCt, 
unless  the  Jury  are  reasonably  satisfied  trom 
the  evidence  tbat  1^  plaintiff's  Intestate  was 
falmBdf  guilty  of  contributory  negligence." 

The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also  sep- 
arately excepted  to  the  conrfs  refusal  to 
give  each  of  the  fbUowlng  charges  requested 
by  it: 

"(1)  The  court  charges  tiie  Jury  that  If 
they  believe  from  the  evidence  tbat  Shelton 
was  not  Injured  while  attempting  to  cross 
Water  Btreet,.but  was  Injured  more  than  fifty 
feet  west  of  tiie  west  Ihie  of  Water  street. 
12ien  the  failure  of  the  defendant  to  flag  the 
Water  street  crossing  was  not  negligence  on 
the  part  of  the  defendant 

"(2)  The  court  charges  th«  Jury  that  it  Is 
the  duty  of  a  person  approaching  the  track  of 
a  railroad  for  the  purpose  of  crossing  It  to 
stop  and  look,  and,  If  necessary,  to  listait 
for  approadilng  trains;  and  If  the  Jury  be- 
lieve from  the  evidence  that  neither  the  en- 
gineer nor  fireman  saw  Edward  H.  Shelton 
while  he  was  aj^iroacbing  defendant's  trsck, 
or  while  be  was  ftttemptii^  to  cross,  and  If 
they  further  believe  that  said  Edward  H. 
Shelton  failed  to  stop  and  look  before  at- 
tempting  to  cross  the  track,  and  was  run 
over  and  killed  by  a  locomotive  or  car  while 
be  was  so  attempting  to  cross  the  track,  lie 
was  guilty  of  such  contrlbotory  negligence 
as  would  prevent  his  administrator  from  re- 
covering in.  tills  action,  and  they  must  flnd  a 
verdict  fos  the  defendant 

"(3)  The  court  charges  the  Jury  that  If 
they  believe  from  the  evidence  that  Shelton 
was  hard  of  hearing,  and  was  killed  while 
walking  westwardly  along  defendant's  track, 
his  administrator  cannot  recover  In  this  ac- 
tion. 

"(4)  The  court  charges  t^e  Jury  that,  under 
the  evidence  In  this  case,  the  employes  of 
the  defendant  were  not  guilty  of  any  wanton 
or  willful  negligence. 


"<fSi  The  court  charges  the  Jury  tbat  tt  la 
the  duty  of  a  person  aroroachlng  the  track  of 
a  railroad  for  the  purpose  of  crossing  it  to 
stop  and  look  in  both  directions,  and.  If  nec- 
OBsary,  to  ilaten  tor  approaching  trains;  and 
if  tbe  Jury  believe  from  the  evidence  that 
Edward  H.  Helton  failed  to  atop  and  look 
before  attempting  to  cross  tilie  track,  and  was 
run  over  and  killed  by  a  locomotive  w  a  car 
while  so  attempting  to  cross  the  track,  he 
was  guilty  of  contributory  ne^lgence,  and 
his  administrator  cannot  recover  in  this  ac- 
tion. 

"(B)  Tbe  court  charges  the  Jury  that  where 
a  pesson  who  is  about  to  crora  a  railroad 
track  sees  a  train  approaching,  and  mis- 
Judges  its  speed,  w  Is  unable  to  cross  be- 
fore tbe  train  reaches  the  point  (tf  crossing, 
but  makes  tbe  attempt,  and  Is  ran  over  and 
killed,  he  Is  giiilty  of  such  contributory  neg- 
ligence as  to  iffeclnde  a  recovery  by  hla  ad- 
ministrator toe  the  negligence  on  the  part  of 
the  raihroad  company  or  Ite  employ^. 

"(7)  The  court  charges  tbe  Jory  tliat  If 
they  believe  the  evidence,  they  must  flnd  for 
the  defendant 

"(8)  The  court  charges  the  Jury  ttmt,  If 
they  b^eve  flie  evidence,  they  cannot  find 
for  the  plaintiff  under  t^e  first  count  of  the 
complaint 

"(9)  The  court  charges  the  Jury  that.  If 
they  beUeve  the  evidence,  they  cannot  flnd 
for  the  plaintiff  under  the  tenth  count  of  the 
complaint 

"(10)  The  court  charges  tbe  Jury  that,  If 
tiiey  believe  the  evidence,  lliey  cannot  flnd 
fOT  the  plaintiff  under  the  sixteenth  connt  of 
the  complaint 

'"(11)  The  court  charges  the  Jury  tiiat.  If 
they  beUeve  the  evidence,  they  camuA  flnd 
for  tbe  plaintiff  under  tibe  nineteenth  count 
of  tbe  complaint 

"(12)  The  court  Charges  the  Jury  that,  If 
tiiey  b^eve  the  evidence,  they  cannot  find 
for  tbe  plaintiff  under  the  twenty-first  count 
ot  the  cmnplalnt 

"(13)  The  court  chai^  the  Jury  that;  If 
they  believe  the  evidence,  they  cannot  flnd 
for  the  plaintiff  under  the  twenty-«econd 
count  of  the  complaint 

"(14)  The  court  charges  the  jury  that;  it 
they  brieve  the  evidence,  they  cannot  flnd 
fer  the  plaintiff  under  tiie  twenty-third  count 
of  the  complaint 

"(15)  The  court  charges  the  Jury  that,  If 
they  beUeve  the  evidence,  they  cannot  flnd 
for  the  plaintiff  under  the  forty-fourth  count 
of  the  complaint 

"(16)  The  court  charges  the  Jury  tbat.  If 
they  believe  the  evidence,  tiiey  cannot  flnd 
for  the  plaintiff  under  the  forty-sixtii  count 
of  the  complaint." 

There  were  verdict  and  Judgment  for  the 
plaintiff,  assessing  his  damages  at  ¥15,(XK>, 
The  defendant  moved  the  court  to  set  aside 
tlie  verdict  and  Judgment,  and  grant  It  a  new 
trial,  upon  the  following  grounds:  "Flrs^ 
because  the  verdict  of  the 
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BlTe;  Mooildf  beeaaae  th»  sftld  verdict  was 
contrary  to  tbe  law  aa  cliarged  by  the  court; 
third,  because  ihs  verdict  waa  contrary  to 
tbe  CTldence;  fonrtli,  becanae  the  evldmoe 
was  not  snlUclent  to  support  the  TerdlcL" 

Beator  &  Gray,  tor  appellant  Gregory  U 
ft  H.  T.  Smith,  for  appellee. 

iieCUELLAXt,  a  J.  To  those  oonnts  oC 
the  complaint  which  aacribed  the  death  ot 
plalntUfB  Inteatate  to  the  negligence  of  the 
railway  ooD^umy,  the  defendant  pleaded  the 
general  laane  and  tiiree  pleaa  of  ooiUrlbatiHry 
netfigenoa  TbB  first  of  these  Qieing  plea  2) 
la  In  -Uw  following  language:  "Defendant 
laya  that  plaintia's  Inteatate,  aaid  Edward 
H.  fibeltou,  waa  guilty  of  contributory  n^- 
llgenc^  whld)  negligence  proximately  am- 
trlbuted  to  his  Injury,  in  thla:  that  be  at- 
tempted to  crosa  the  track  In  tcont  of  a  mov- 
ing engine  without  fliat  ttonplng,  looking, 
and  listen  log,  and  was  run  over  SJid  killed, 
whneffne  It  aaya  It  la  not  liable."  The  Iblid 
and  fourth  of  these  special  pleas  aver  that 
the  negllgaice  plalntlfra  Inteatate  which 
proximately  contributed  to  his  injury  and 
death  consisted  of  an  attempt  on  bis  part  to 
step  apon  the  footboard  nt  a  moving  engine 
or  tender,  in  wblcb  attempt  be  miaaed  hla 
footing,  fell  under  the  cars,  and  waa  run 
over  and  killed.  There  was  evidence  tend- 
ing to  aiqiport  theae  latter  pleas,  but,  on  the 
other  band,  there  waa  evidence  upon  wblcta 
the  Jury  might  have  condnded  that  be  made 
no  aneb  attempt  but  that  be  waa  stricken 
by  the  engine  as  he  was  walking  along  or  In 
the  act  of  crossing  the  track  in  tamt  ot  it, 
and  waa  thna  nm  over  and  killed.  If  tbe 
facta  were  in  line  with  this  tendency  of  the 
evidence,  the  striking  and  running  over  and 
killing  Sheltott  were  not  aeen  by  anybody,  ao 
far  as  the  evidence  discloses,  and  no  wit- 
ness ipidertalna  to  state  the  attendant  dr^ 
ounataAcea.  It  la  contended  for  appellant 
ttaat  tba  inteatate  most  Jiave  been  fclUed,  if 
ttans  stricken  by  the  mglne,  In  omaeauence 
dOer  ot  going  upon  the  track  without  stop- 
ping and  looking  and  listening  for  tlie  aj^ 
IRoaehing  engine  and  hence  in  ignorance  ot 
tta  approach,  or  ot  attempting  to  cross  or  pass 
along  the  track  Immediately  In  £cont  of  it, 
havtog  a  knowledge  <a  Ite  approach,  or,  in 
other  wotdM,  that  wbwe  death  reanlto  to  ft 
peracm.  from  being  knocked  down  and  run 
over  by  an  engine,  the  approach  ot  wUdi 
eonld  have  been  known  to  him  by  the  flfxer- 
dae  ot  due  car^  there  in  a  presumption  that 
be  was  guilty  of  n^Ugence  contributing  to 
the  reaolt;  either  in  going  upon  the  track 
without  taking  the  measnrea  enjoined  upon 
him,  as  a  man  of  ordinary  oare  and  prudence, 
to  ascertain  whether  It  was  safe  fw  him  to 
do  ao,  (ff  in  going  upon  the  track  when  he 
bad  taken  such  measores,  and  thereby  as- 
certaUied  flut  the  engine  wias  appro^chiog  so 
nearly  ttiat  bis  peraon  would  be  endangered 
by  Oaiag  so.  It  la  not  necessary  tw  ua  to 


decide  In  this  case  whether  such  preanmpUon 
arises  on  the  facte  stated,  for  the  concession 
that  it  does  arise  will  not  help  the  appellant 
^e  presumption  would  not  support  the  aeo- 
oud  plea— the  only  plea  having  any  bearing 
Jn  this  connectftm.  It  would  be,  in  a  soise, 
a  dual  presunu)tion,  and  alternative  In  Ite 
operation.  It  would  be  a  presumption  either 
ttaat  he  was  killed  In  cMiaeQuence  of  Ida  neg- 
ligence to  not  stopping  and  looUng  and  lis- 
tening for  the  engine  before  going  on  the 
track,  which  negligence  Is  pleaded,  or  that 
he  was  killed  In  cawequence  of  hla  negli- 
gence In  going  upon  the  tr^ck  In  front  of  the 
approaching  engine^  when,  by  reason  of  hav- 
ing stopped,  looked,  and  Itetened,  or  by  other 
means,  he  knew  that  tbe  engine  was  ap- 
proadUag  and  in  dangerous  proximity  to  a 
poaoii  on  .the  track  at  that  places  which  neff* 
llgence  la  mt  pleaded  at  alL  And  the  pre- 
sumption auatains  neither  the  negligence 
pleaded,  -nor  the  negligence  not  ideaded  af- 
flnnatlvely,  b^t  only  tbe  one  or  the  other  al- 
twnatlvely;  and  tt  would  be  the  pureat  con- 
jecture on  tbe  part  ci  tbe  Jury  to  say  that 
Shelt<m'8  death  resulted  ftnm  his  negligence 
alleged  In  the  plea,  rather  than  from  his  neg- 
ligence, evidenced  In  the  same  way  and  to 
the  same  degree,  which  is  not  allured  in  thia 
or  any  othw  i^m,  ot  contributory  negllgmce. 
The  precise  potot  to  principle  waa  ao  dete- 
mlned  by  this  court  to  tile  eaae  of  Ttoney  v. 
Central  of  Georgia  By.  Ca,  12&  Ala.  02^  SO 
South.  623,  and,  upcHi  the  cwislderationa  there 
adverted  to— in  line  with  what  la  said  above— 
we  bold  her^  concedtog  tbe  poaitlon  of  ap- 
pellant's counsel  to  respect  ot  presumptions 
of  n^Ugenoe  when  a  peraon  la  run  oyet  and 
killed  by  an  engine  which  he  saw  approach- 
ing, ot  might  have  aeen  by  the  aodae  ot 
due  care,  that  It  cannot  be  said  that  ite  plea 
of  contributory  negligence  waa  proved,  when, 
upon  tbe  evidence  tending  to  aupport  it  the 
Jury  might  with  equal  propriety  have  found 
that  Sheltott  was  not  guilty  of  the  ne^igoiee 
pleaded,  but  of  negllgaice  which  waa  not 
pleaded.  Oontrlbutory  neiAlgcnce  la  a  apo- 
dal and  affirmative  defense.  To  be  availed 
ot  It  must  be  pleaded  with  particularity. 
And  no  other  acts  of  negligence  than  those 
thus  specially  pleaded  can  be  proved,  and, 
if  iKoved,  they  cannot  be  made  the  predicate 
for  a  v^idlct  for  the  defendant  Ala.  Mid. 
By.  Go.  v.  Johnson,  128  Ala.  197,  26  South. 
160;  Birmingham  By.  &  lOec.  Co.  v.  Cl^ 
Steble  Co.,  118  Ala.  616,  24  South.  668,  72 
Am.  St  Bi^  966.  Aa  the  preaumptlTO  re- 
lied on  to  support  defendant'a  second  plea 
did  not  necessarily  and  affirmatively  sustain 
it  but  In  equal  -degree  went  to  aupport  an- 
other state  of  facts,  constituttog  contrlbuttny 
negligence,  which  waa  noiC  pleaded,  tostead  of 
the  atete  ot  facte  which  was  beaded.  It  can- 
not be  said  that  tbe  court  should  have  given 
the  afitoiatlTe  charge  for  defendant  against 
the  counte  for  negligraice  on  ite  part 

One  count  of  the  complatot  (the  forty- 
lourUS  ohitri^  tl..t  ta  tte^^^ggf^ 
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locomotive  engine  over  and  acrosa  Water 
street,  In  the  city  of  Bfoblle,  the  defendant 
"wantonl7  ran  over  and  killed  Edward  H. 
Shelton,  •  •  *  who  was  then  and  tbore 
niwn  the  track  of  the  defendant"  We  are 
clear  to  the  condnBion  that  tMs  count  is  not 
sttpported  b7  the  evidence  aa  to  the  char^ 
actn  of  the  place  at  which  Shelton  was  kilt- 
ed, taken  in  connection  with  the  evidence  aa 
to  the  manner  In  which  the  engine  was  drlT- 
eu  npon  and  over  It  The  place  waa  at  the 
intersection  of  Beanr^rd  and  Water  streets, 
In  the  city  of  Uobile^  where  defendant's 
track  upon  which  Shelton  was  killed  crosses 
Water  street  tat  Beaoregard  street  The  di- 
rection of  this  track  across  Water  street  Is 
not  however,  the  same  as  Beauregard  street 
but  it  enters  npon  both  atreeta  at  the  eonth- 
easi  comer  of  their  intersection,  and  piO' 
eeeds  thence  In  a  west  by  north  direction 
across  Water  street  out  into  Beauregard 
street  curving  the  while  a  little  to  the  south, 
until  finally  It  unites  with  another  of  defend- 
ant's tracks,  which  rnns  due  east  and  west 
along  Beauregard  street  This  junction  Is 
about  VSO  teet  west  of  Water  street  The 
evidence  shows  that  Shelton  was  proceeding 
along  Beauregard  street  and  that  if  be  was 
stri(^n  by  the  loctnuotive.  It  was  while  he 
was  passing  over  the  track  of  defendant 
where  it  mns  diagonally  from  the  aoutheast 
comer  of  the  two  streets  across  Water  street 
and  out  Into  Beauregard  street  This  track, 
in  gaining  Its  Junction  with  defendants  main 
track  running  up  and  down  through  Beaure- 
gard street,  passes  diagonally  over  an  intei^ 
venlng  track  of  the  Louisville  &  NashvUIe 
Ballroad  Company,  also  numlng  east  and 
west  along  Beauregard  street;  the  space  of 
contact  between  the  two  in  effecting  this 
crossing  covertaig  and  extending  several  feet 
4»n  each  Mb  of  the  west  Une  of  Water  street 
This  Louisville  ft  Kashville  track  all  along 
tiiere  for  several  hundred  feet  had  planks, 
making  a  floor,  b^ween  the  rails,  and  seems 
to  have  been  customarily  used  as  a  walk  by 
persons  passing  along  Beauregard  street  It 
may  be  that  Shelton  used  this  walk  aa  he 
came  from  Commerce  up  Beauregard  street 
to  Water  street  Just  before  the  disaster.  The 
evidence  waa  conflicting  as  to  the  number  ct 
people  who  ordinarily  passed  the  point  where 
Shelton  was  stricken  at  the  hour  of  this  oc- 
currence—about 7:16  o'clock  on  a  winter's 
evening;  but  tiiere  is  no  conflict  as  to  the 
fact  XbBt  on  this  occasion  there  were  certain- 
ly not  more  tiian  three  people  at  or  near  the 
place,  other  than  the  crew  of  defendant's 
train.  But  whatever  the  Jury  might  have 
condnded  as  to  the  extent  and  frequency  of 
the  use  of  this  crossli^  ordinarily  at  that 
hour  of  the  night  there  vras  no  room  for  a 
conclusion  on  their  part  that  defendant's  em- 
ployee on  the  occasion  in  question  acted  reck- 
lessly or  wantonly  in  driving  the  ^glne  up- 
on and  over  it  so  far  as  the  character  of 
the  place  Is  concerned.  The  evidence  is  with- 
out conflict  that  wlien  the  engine  approach- 


ed, went  upon,  and  passed  over  Water  street 
Its  b^  was  being  constancy  rung,  and  tts 
headlight  was  burning  brightly.  The  evi- 
dence is  equally  free  from  conflict  to  show 
that  the  rate  of  speed  of  tbe  engine  alt  along 
there  was  very  slow— probably  not  over  four, 
certainly  not  over  five,  miles  an  hour.  Con- 
ceding the  fact  as  to  ^e  extent  of  the  use  of 
this  crossing  to  be  the  extreme  whldi  any  of 
the  evidence  tended  to  show,  it  yet  can  by  no 
means  be  said  that  to  drive  an  engine,  with 
Ite  bell  constantly  ringing  and  Its  h^dUgtat 
brightly  burning,  at  such  rate  of  speed— not 
taster  than  a  man  can  walk— over  that  croas- 
Ing,  woiUd  Ukely  or  probably  result  In  Injury 
to  persms  on  the  crossing;  and  therefore  It 
not  only  cannot  be  said  tliat  the  englnemen 
acted  recklessly  and  wantonly  in  so  driving 
it  but  tbe  fact  that  tbey  did  so  drive  it  af- 
fords no  basis  for  a  condnsion  of  wanton- 
ness to  be  drawn  by  the  Jury.  The  ringing 
of  tbe  bell  was  a  call  to  passers-by  to  avoid 
the  track;  the  rays  of  the  headlight  on  Ibat 
dark  night  were  notice  even  to  the  deaf  (and 
there  was  evidence  tending  to  show  ttiat 
Sbelton  was  partially  deaf,  but  none  that  the 
englnemen  knew  it)  that  the  en^e  waa  ap- 
proaching; and  the  slow  approach  of  the 
engine  afforded  abundant  opportunity  for 
persons  on  or  near  the  track  to  conserve  their 
safety  by  acting  upon  these  wamhigs  of 
danger.  It  is  tme,  the  city  ordinance  re- 
quired a  flagman  to  be  on  the  front  of  the 
engine  in  crossing  this  street  that  no  fiag- 
man  waa  there  on  this  occasion,  and  tiiat 
this  waa  negligence  on  the  part  of  the  de- 
fendant But  It  was  negligence  simply— 
against  which,  of  course,  contributory  negli- 
gence on  tiie  part  of  the  Intestete  would  be 
a  defense— and  the  absence  of  such  flagman 
did  not  make  it  incumbent  upon  thoee  In 
charge  of  the  engine  to  assume  that  persons 
would  probably  stend  upon  the  track,  In  the 
growing  glare  of  tbe  headlight  with  the 
warning  clang  of  tbe  bell  in  tbdr  ears,  and 
be  run  over,  because  tiiere  was  nobody  ftuaee 
to  tell  them  by  word  of  month,  what,  na  tbe 
englnemen  did  have  a  right  to  assume,  tbey 
ahready  knew— that  the  engine  was  ap- 
proaching. The  question  la  to  be  considered 
from  the  point  of  view  of  the  engineer,  and 
it  Is  dmply  this:  Would  a  man  of  or^uaiy 
prudence,  in  tbe  place  of  the  eEvlneer,  have 
bad  a  consciousness  that  to  run  tbe  engine 
on  this  crossing  as  this  engine  was  run  would 
probably,  or  was  liable  or  likely  to,  result  In 
injury  to  somebody  on  the  track  at  the  cross- 
ing? And  we  are  convinced  that  there  was 
nothing  in  the  situation,  or  in  what  the  en- 
gineer did,  upon  which  tbe  Jury  would  have 
been  authorized  to  conclude  that  there  was 
such  c(Hisclou6nes8  of  the  peril  to  ottiera  of 
his  conduct  as  would  flll  the  charge  of  wan- 
tonness. 

What  we  have  said  above  has  reference 
solely  to  the  character  of  the  place  at  which 
Shelton  was  killed,  assuming  that  he  was 
stricken  by  the  «?fg^,.,,'^d^^gKn« 
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of  drlTing  the  engine  over  that  place;  the 
discussion  InTolviag  no  consideration  as  to 
whether  the  englnemen  knew,  as  a  fact  dis- 
sociated from  the  character  of  the  place,  that 
Shelton  was  In  a  poaltion  of  peril  In  front  of 
the  engine,  In  time  to  have  conserved  hia 
safety  by  stopping  the  engine  or  by  checking 
Its  speed.  It  Is  now  to  he  detarmlned 
whether  there  was  any  evidence  adduced 
tending  to  show  that  the  engineer  or  fireman 
saw  Shelton  so  In  a  position  of  peril,  and 
then  failed  to  take  proper  action  to  av^t  the 
disaster,  for  if,  knowing  of  his  perilous  posi- 
tion, they  neglected  to  take  measures  to  save 
him,  and  which,  If  taken,  would  have  saved 
him,  this  would  be  such  negligence  of  the  de- 
fendant as  would  entitle  plaintiff  to  recover, 
notwithstanding  Shelton  was  himself  negli- 
gent In  having  pot  himself  In  that  position; 
and  If,  with  knowledge  of  bis  peril,  they,  or 
elth^  of  them,  purposely  or  consciously 
omitted  actloD  to  save^  and  wldch  would 
have  saved,  him.  this  would  be  wantonness 
for  which  the  company  would  be  liable,  how- 
ever negligent  Shelton  may  have  been. 
Moreover,  U  they,  or  ^tber  of  them,  knew 
of  his  peril,  and  could  have  averted  the  ca- 
tastrophe, and  did  not.  It  was  open  to  the 
jury  to  find  that  thehr  failure  to  make  pre* 
rentive  effort  was  wanton.  Now  as  to  the 
evidence  in  this  connection:  The  engines 
and  fireman  each  testified  that  he  was  look- 
ing ahead  of  the  ei^ne  all  through  this  op- 
ezatioD  of  approaching  and  crossing  Water 
street,  and  that  be  saw  nobody  in  front  of 
the  engine.  McDowell,  the  flagman,  testified 
that  when  the  engine  was  yet  DO  feet  from 
Water  street,  and  approatdilng  It,  be  saw  a 
man  for  a  f6w  moments  about  the  middle  of 
the  crossing  of  tiiat  street;  that  he  saw  him 
by  the  rays  of  the  headUght;  that  these 
aft»  a  few  moments  passed  over  this  man, 
and  he  could  not  then  see  him,  as  the  night 
-was  qnlte  dark.  It  la  Insisted  for  appellee 
ttiat,  as  boQi  tiie  engineer  and  fireman  were 
looking  ahead  at  that  time,  they  must  also 
have  seen  this  man,  or  that  the  Jury  had  a 
right  to  find  that  they  did  see  this  man,  and 
farther  to  Infw  from  all  the  ctrcumatances 
that  thia  person  then  on  the  crossing  was 
Shelton.  This  may  be  conceded.  But  the 
ecmcesslon  does  not  Import  the  right  of  the 
Jury  to  find  that  the  engineer  txt  fireman  was 
g^nllty  of  wantonness,  or  even  negligence.  In 
not  taking  action  with  reference  to  this 
Doan's  presence  on  the  track  at  that  thne  and 
place.  He  was  then  75  feet  away  from  the 
oiglne.  Tbe  engine  wn  moving  slowly,  as 
we  liave  seen.  The  beU  was  ringing.  The 
man  had  Just  been  enveloped  In  tbe  glare  of 
the  headlight,  and  its  rays  had  lifted  above 
him,  and  were,  of  coarse,  still  visible  in  front 
of  hUn  if  his  bade  was  toward  the  engine. 
If  he  -was  facing  the  engine,  he  could  not 
have  failed  to  see  IL  Under  these  drcnm- 
stances,  conceding  that  the  eni^nemen  thus 
■aw  Shelton,  they  nndonbtedly  had  the  right 
to  usune  that  he  knew  of  tbe  approach  of 


Uie  eni^e,  and  would  avail  htansdf  of  tbe 
ample  time  and  opportunity  at  his  oommand 
to  get  off  the  track  bef  (n%  the  engine  reached 
him.  Indeed,  considering  the  rate  of  speed 
of  the  engine,  and  the  distance  he  was  In  ad- 
vance of  it,  he  might  well  have  proceeded 
along  the  track  beyond  tbe  point  at  which  It 
stopped  att^  passing  Water  atreet,  befwe  It 
overtook  him.  So  that  If  the  enghiemen  saw 
this  man— and  he  was  Shelton— only  when, 
or  not  after,  McDowell  saw  blm.  tben  was 
no  basis  for  a  findhig  of  either  negligence  w 
wantonness  on  the  part  of  elthw  of  them  In 
falling  to  control  the  engine  wltii  reference 
to  him.  He  was  In  no  perU,  to  the  apprehen- 
sion of  prudent  men  In  th^  position. 

But  there  la  yet  another  phase  of  the  evi- 
dence, which  appellee  Insists  tends  to  sup- 
port the  charge  of  wantonness.  As  we  have 
seen,  It  was  open  to  the  Jury  to  find  that 
Shelton  was  on  tiie  track  In  front  of  the 
engine,  and  was  run  over,  and  in  that  man- 
ner killed.  It  is  also  to  be  recalled  that 
both  the  engineer  and  fireman  testified  that 
th^  were  constantly  lookli^  ahead  akmg 
the  track  as  they  crossed  Water  street  The 
Jury  had  a  right  to  find  that  they  saw  the 
man  whom  McDowell  saw  on  the  crossing;, 
and  that  that  man  was  Shelton,  aa  we  have 
Indicated.  These  findings,  as  we  have  also 
Indicated,  wonid  not  authorise  the  Jury  to 
con<duda  that  the  englnemen  were  gull^  of 
wantonness.  But  the  engineer  further  testi- 
fied that  "the  light  from  the  headlight  will 
enable  an  engineer  to  see  a  person  in  front 
of  tbe  engine  distinctly  as  close  as  eight  or 
ten  feet  to  the  engine.  If  tbe  person  is  on 
the  fireman's  side,  the  fireman  can  see  him. 
If  he  was  on  the  fireman's  aide  of  the  en- 
gine, he  wonld  have  to  be  about  fifteen  feet 
or  more  in  front  of  the  engine  for  me  to  see 
blm.  If  he  was  on  my  side  of  the  engine, 
I  could  see  him  within  two  feet  of  the  en- 
gine. I  oonld  [on  that  occasion]  have  seen 
anybody  on  my  side  of  the  mglne,  and  I 
could  see  a  man  fifteen  feet  in  front  of  the  . 
engine  on  the  left  side,  and  I  could  have 
seen  on  the  left  side  more  than  fifteen  feet, 
but  not  closer.  The  fireman  could  see  a 
man  on  hia  side  <tf  the  track.**  Now,  to 
Bununarlze,  we  have  tendencies  of  Xbe  evi- 
dence prraenting  this  case:  Shelton  was  on 
the  track  at  the  crossing,  7S  feet  In  front  of 
the  engine.  He  remained  th«re  till  the  en- 
gine reached  him  and  ran  over  and  killed 
him.  The  engineer  and  fireman  were  all 
the  wbile  looking  ahead.  Both  of  them 
could  have  seen  him  from  the  time  McDow- 
ell saw  him  until  the  engine  was  withte  15 
feet  of  hfan,  if  be  vras  on  tbe  side  of  the 
track.  After  the  engine  had  attained  that 
proximity,  the  enghieer  could  still  have  se^n 
blm  until  the  engine  got  within  2  feet  of 
him,  If  he  was  on  the  right-hand  side  of 
the  track.  Blmllariy,  if  he  was  on  tbe  left- 
hand  side,  he  would  have  continued  in  view 
of  tbe  fireman  till  the  engine  was  within  2 

feet  of  him.  If  be  was  In  the  c«6{&r-|^tlri  f> 
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tracft,  both  file  engineer  and  the  flreman 
conid  have  seen  him  nntO  the  engine  was 
within  8  feet  of  him.  Yery  clearly,  even 
If  neither  of  them  did  see  him  standing 
there  on  the  track  while  the  engine  reduced 
the  distance  to  him  from  to  2,  of  eren  to 
8,  feet,  the  Jury  were  authorized  to  find  that 
his  position  was  one  of  manifest  peril,  and 
that  a  sense  of  It  was  Impressed  upon  the 
englnemen.  The  engine  could  have  been 
stopped  In  6  feet.  Its  slow  motion  could 
hare  been  materially  reduced  In  two  feet 
Seeing  him  there,  tb^  could  have  averted 
the  danger  to  blm  by  stopping  the  engine. 
They  niade  no  effort  to  stop  it,  and  he  was 
run  npon  and  killed.  The  Important  ques- 
tion yet  remains:  Did  the  engineer  or  fire- 
man actually  see  him  In  this  perilous  posi- 
tion? Or,  rather,  does  the  evidence  we  have 
detailed  afford  tlie  basis  for  an  Inference  by 
the  Jury  that  one  or  both  of  them  did  In  fact 
see  him  In  such  position?  Both  of  them  tes- 
tified that  they  did  not  see  him  or  anybody 
on  the  track' at  that  time  and  place.  But 
might  not  the  Jury  find  to  the  contrary  not- 
withstanding? We  think  so.  The  jury  were 
not  bound  to  believe  or  disbelieve  the  testi- 
mony of  these  witnesses  in  Its  entirety. 
They  could  believe  that  they  were  looking 
ahead  at  the  time,  and  that  they  could  have 
seen  a  man  on  the  track,  and  disbelieve  their 
statements  that  they  did  not  see  any  one 
on  the  track.  And  the  conclusion  on  the 
evidential  tendencies  under  corislderatlon 
would  be  drawn  thus:  Shelton  was  In  a  po- 
sition of  manifest  peril  on  the  track  in  front 
of  the  engine.  He  was  In  view  of  the  en- 
glnemen.  They  were  looking  along  the 
track  where  he  was.  Therefore  they  must 
have  seen  him,  and  this  though  they  testify 
that  they  did  not  Ensley  Railway  Co.  v. 
Ohewnlng,  93  Ala.  24,  31,  9  South.  458; 
Louisville  &  Nashville  Railroad  Co.  v.  Tram- 
metl,  93  Ala.  850,  864,  9  South.  870.  It  Is 
upon  these  considerations  that  we  hold  the 
trt&l  court's  rulings  on  instructions  request- 
ed in  relation  to  the  charge  of  wantonness 
made  by  the  forty-fourth  count  to  be  free 
from  error. 

It  is  stated  in  the  brief  tdt  the  appellant 
that  "the  negligence  averred  !n  the  tenth 
count  consisted  In  the  fact  that  the  engine 
was  moving  around  a  curve,  and  passing 
ther^om  Into  one  of  the  public  streets  of 
the  city  of  Mobile,  in  the  nighttime,  without 
giving  a  sttflBcIent  warning  of  Its  approach"; 
and  a  like  statement  Is  made  in  the  brief  for 
appellee.  The  tenth  count  found  in  this 
record,  however,  contains  no  such  averment; 
its  sole  anegatlon  of  negligence  l>elng  that 
the  defendant,  "In  the  operation  thereof  [the 
eqglne],  negligently  ran  over  and  killed  Ed* 
Wrd  H.  Shelton."  The  ground  of  demurrer 
Which  Is' discussed  In  the  brief S  Is  therefore 
not  tfpt,  and  the  arguments  upon  It  are  lib- 
street' 

Appellant  assigns  as  error  the  overruling 
<tf-  Its  -demurrer  to  the  fourteenth  conbti 


and  insists  upon  this  assignment  In  the 
brief.  The  appellee  argues  In  support  of  the 
supposed  action  of  the  court  overruling  the 
demurrer  to  this  count  But  it  appears  by 
the  record  that  the  demurrer  to  this  count 
was  sustained.  The  Judgment  to  that  ef- 
fect was  rendered  on  January  28,  1902,  and 
Is  as  follows:  "This  day  came  the  parties 
by  their  attorneys,  and  this  cause  coming  on 
to  be  heard,  and  the  defendant's  demurrers 
to  the  14th,  2l8t  22d.  23d.  and  46th  counts 
of  complaint  as  amended  January  20,  1902, 
being  argued  by  counsel  and  understood  by 
the  court  it  is  ordered  and  adjudged  by  the 
court  that  the  defendant's  said  demurrers 
to  14th,  21st.  22d.  23d,  and  46th  counts  of 
complaint  as  amended  on  January  20,  1902, 
be,  and  they  are  hereby,  sustained." 

It  will  sufllce  to  say  of  the  action  of  the 
court  denying  defendant's  motion  to  amend 
Its  answers  to  Interrogatories  pBopounded  to 
It  by  plaintiff  under  the  statute  that  it 
Involved  no  injnry  to  the  defendant  The 
amendment  proposed  was  to  strike  ont  cer- 
tain answers  made  by  the  employes  of  de- 
fendant on  Information  and  belief,  and  in- 
sert In  lien  thereof  the  same  statemento 
made  by  the  employes  who  bad  knowledge 
of  the  facts  set  forth  In  them.  These  an- 
swera  were  subsequently  stricken  out  on 
plaintiff's  motion,  and  the  employes  having 
knowledge  of  the  facts  were  subsequently 
examined  as  witnesses  by  the  defendant*  aiSil 
fully  deposed  to  every  fact  sought  to  be 
Inserted  In  the  answers  to  the  statutory  In- 
terrogatories. On  this  state  of  case.  It  Is 
plain  that  defendant  suffered  no  detriment 
from  the  denial  of  his  motion  to  amoid  its 
answers  to  the  interrogatories. 

The  conrt  did  not  err  In  striking  from 
such  answers  the  statement  1^  the  persons 
making  them  that  a  flagman  did  not  precede 
the  engine  over  the  crossing  "for  the  reason 
that  the  engine  was  moving  veiy  slowly, 
and  expected  to  stop  on  the  crossing,  or 
Just  on  the  other  side  of  the  crossing:.'' 
Turner  and  Roach,  by  whom  the  defendant 
answered  the  Intem^torles,  could  no^  ex< 
cept  from  hearsay,  know  why  UcDow^ 
the  flagman,  did  not  precede  the  engine  on 
this  occasion  across  Water  street  nor  why 
Doyle,  the  ei^lneer,  did  not  have  him  do 
It;  and  surely  they  could  not  know  that  the 
engine  or  the  engineer  "expected"  to  stop 
Just  beyond  the  crossing.  Moreover,  the  rea- 
sons for  the  failure  to  have  the  crossing 
flagged  were  wholly  lmmat»ial. 

It  Is  not  conceivable  that  defendant  could 
have  been  prejudiced  by  the  plaintiff's  read- 
ing to  the  witness  Nicholson  bis  examination 
on  fl  former  trial,  as  stenographicaHy  re- 
ported. To  the  contrary,  this  would  natural- 
ly be  of  benefit  to  the  defendant  by  way 
of  refreshing  the  memory  of  Its  witness.  It 
does  not  appear  that  this  report  of  the  for- 
mer examination  was  Introduced  In  evi- 
dence, or  was  read  to,  or  even  In  the  pres- 
ence  of.  the  Jury.  tt,0|wh  th^r^^^^the 
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Jury  when  It  was  being  read  to  the  witnen 

would  be  of  no  conBeqaeDCe. 

We  are  not  prepared  to  say  tbat  the  erl* 
deuce  was  so  overwhelming  to  tbe  conclu- 
sion tbat  Shelton  was  killed  In  an  effort  to 
get  npon  the  running  board  of  the  engine 
or  tender,  as  deposed  by  Eterrlson  Bakw, 
tbat  the  drcnit  court  erred  In  oTermllng  de- 
fendant's motion  for  a  new  trial;  and  that 
Is  tbe  only  theory  of  the  case  ui>on  which 
there  could  be  any  serious  donbt  as  to  the 
propriety  of  tbat  action,  eiveclally  tn  view 
€t  the  state  of  the  pleadings  as  to  contribu- 
tory negligence. 

Ws  have  thus  considered  all  the  mltofs  of 
tiie  trial  court  which  are  discussed  in  the 
Met  tor  appellant  We  find  no  error  In 
them,  end  tbe  Judgment  most  be  affirmed. 


OM  AUl  18) 

HAINSWOBTH  t.  STATB. 
(Supreme  Court  of  Alabama.  April  16,  1906.) 

MTJRDBK— EVTOBNCB— StTPPICIENCT— HES  OBS- 
TM  —  FACIAL  BXPRBSSIONB  —  CIRCUMSTAN- 
TIAL EVIDBNCB— QUBSTIONS  FOR  JURY— RB- 
QDSSTSD  INBTRDCTIONS  —  RBFBTITION  OF 
CHAROB8. 

1.  Byidence  In  a  prosecution  for  murder 
Md  infflcieot  to  support  a  conrictlon. 

2.  Where  there  Is  evldeuce  safDcient  to  sup- 
port a  conviction  of  murder,  the  defendant 
could  not,  by  motion  to  exclude  the  evidence 
tram  the  jury,  transfer  tbe  borden  firam  the 
jn^^^^ge  court  of  determining  Its  weight  and 

&A  motloD,  in  a  prosecutioii  for  murder, 
to  exdnde  the  eridence  from  tbe  Jnty  on  the 
ground  tbat  ft  was  Inanffldent  to  saroort  a 
verdict  of  guilty,  Is  not  the  OQulvalent  of  a  d» 
mnrrer  to  the  eridence. 

4.  In  a  prosecution  for  murder  It  was  shown 
Oat  defendant  aud  deceased  had  a  quarrel  In 
which  defendant  threatened  deceased,  and  the 
state  was  permitted  to  prove  the  facial  ex- 
ptflBskm  of  defendant  while  at  the  prayer  meet- 
ing shortly  aftw,  and  some  two  boors  before 
the  hotuldde  was  committed.  EM,  Aat  tbe 
evidence  was  aAnlssIble  as  a  part  of  Oe  fss 
gestse. 

Ok  Wbether  the  upression  of  defendant's  face 
Indicated  that  he  was  contemplatbig  the  eom.- 
mlsslon  of  tbe  crime  of  mutder,  and  tbe  value 
of  sncfa  evidence  in  this  connection  with  other 
tvideoce^  wore  for  the  Jury. 

&  In  a  prosecution  for  murder,  a  charge  te- 
onssted  by  defendant.  "In  this  ease  the  evl< 
otmee  Is  all  drcumstantial,**  was  pnmerlj 
foaed,  as  It  was  a  mere  statement  of  net,  eon- 
talnrair  no  proposition  of  law. 

7.  Where  every  proposition  of  law  Involved 
hi  xeqnested  charm  in  a  prosecntiou  for  mu^ 
der  was  embodied  in  snbstantlally  the  same 
fiwm  In  charges  given  at  such  party's  request, 
tbe  requested  charges  were  properly  refused. 

Appeal  from  Circuit  Court,  Bibb  GonntTi 
Wm.  F.  Hogne,  Special  Judge. 

Wash  Balnsworth  was  convicted  of  mnis 
d«r,  and  appeals.  Affirmed. 

On  the  trbl  of  the  case  ttie  eridence  Id< 
tzodoced  on  the  part  of  the  state,  tending  to 
conneet  tbe  defendant  with  the  kUltaig  of  the 
deceased,  Frank  Thomas,  was  circumstantial. 
In  addition  to  proving  that  the  defendant  and 
tbm  deceased  bad  a  qoarrd,  and  the  defend- 
sat  bad  thnstsBsd  the  decMsed,  ss  shows  In 


tbe  opinion,  it  was  farther  Aown  tbat  after 
this  quarrel  tbe  defendant  went  to  cburcb, 
and  In  order  to  return  home  from  cburcb  It 
was  necessary  for  bbn  to  pass  by  tbe  bouse 
of  tbe  deceased;  that  the  deceased  was  shot 
between  9  and  10  o'clock  at  night  while  be 
was  on  bis  front  porcb;  that  tbe  shot  was 
fired  from  behind  a  chicken  house  wblcb 
was  In  deceased's  yard;  tbat  this  chicks 
bouse  was  between  tbe  road  which  tbe  d^ 
fendant  had  to  go  when  retomlug  from 
church  aud  the  faonse  of  the  deceased.  It 
was  further  shown  that  the  defendant  made 
fiilse  statemuits  to  *tbe  deputy  sheriff  who 
arrested  btm  about  his  gun  and  shells;  that 
tbe  f nn  of  tbe  defendant  was  found  bidden 
In  a  closed  and  not  in  tbe  place  where  d»> 
f  endsnt  said  he  had  placed  It,  and  it  OumtA 
tbat  it  had  been  recently  fired;  and  It  was 
shown  tbat  the  defendant  had  shells  of  the 
•character  of  those  with  which  the  deceased 
was  killed,  although  he  stated  he  had  no  such 
shells.  There  was  evidence  of  othw  dircom* 
stances  Introduced  by  tbe  state  tending  to 
connect  tbe  defendant  with  tbe  homicide.  It 
was  shown  tbat  tbe  deceased  was  killed  by 
being  shot  with  buckshot  from  a  gun. 

Logan,  Yande  Graaff  &  Logan,  for  appel- 
lant Ofaas.  G.  Brown,  Atty.  Gok,  and  W* 
W.  Lavender,  for  tbe  SUtta, 

TYBOIi  J.  At  the  dose  of  the  testimony 
offered  In  behalf  of  tbe  state,  the  defendant 
moved  the  court  to  exclude  all  the  evidence 
fran  the  jury  npon  the  ground  tbat  it  was 
Insufficient  to  support  a  verdict  of  guilty,  or 
to  Justify  the  submis8l<m  of  tbe  case  to  tbe 
Jnry.  This  motion  was  overruled,  and  prop- 
erly so.  Clearly,  tbe  evidence  was  not  with- 
out tendencies,  whicli,  if  believed  by  tlw  Jnry, 
wovld  have  sopported  a  verdict  of  guilty. 
This  being  true,  the  defendant,  by  bis  mo- 
tion, could  not  trsnsfer  tbe  burden  and  duty 
from  tbe  Jury  to  the  cour^  of  determining 
its  weight  or  credibility.  The  motion,  as 
contended,  Is  not  tbe  equivalent  of  a  demur- 
rer to  the  evldoice.  Had  a  demurrer  been 
interposed  Instead  of  the  motion,  and  Issue 
beoEi  Joined  upon  it,  the  coart  wonld  have 
tMon  bound  to  have  roidered  a  Judgment  of 
conviction  upon  it  The  trial  of  tbe  ease 
would,  of  course  have  been  at  an  end.  Mar- 
tin T.  State.  e2  Ala.  240;  Brlster  State,  28 
Ala.  137;  Biran  t.  Btate^  U.  65. 

Tbe  evidence  tends  to  show  that  deceased 
was  diot  at  night  between  9  and  10  o^clodi, 
Willie  on  the  front  p<aeh  of  his  residence. 
Some  four  or  five' hours  ptevtons  to  the  homi- 
cide^ he  and  the  d^ndant  had  a  difflcnity  at 
or  near  the  home  of  the  fbrmsr.  The  wife  of 
deceased  tsstifled  that  defendant  said  to  de- 
ceased, npon  bis  leaving  the  place  of  the  dlfli-- 
cnlty,  "I'll  get  yon,  you  grand  xaaeaL*'  Tbm 
evidence  further  tends  to  show  that  defend- 
ant, shortly  after  tbe  dlfllcnHr.  stttnded  a. 
payer  meettug,  wUch  was  In  a  ehnrch  about 
a  mile  distant  from  Uit  home  s 
Digitized  by 
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of  deceased.  The  state,  agalnit  hli  objeo- 1 
tlon,  was  permitted  to  prore  tbe  facial 
presaion  of  defendant  while  at  the  prayer 
meeting,  eome  two  hours  before  the  homi- 
cide was  committed.  It  la  arged  that  this  er- 
idence  was  Inadmissible  because  too  remote— 
that  It  called  for  the  appearand  of  defend- 
ant before  the  homicide  was  committed,  and 
was  80  far  removed  from  It  as  to  form  no 
part  of  the  res  gestse  of  the  act  of  klUlng. 
We  tblnlc  this  position  whol^  mitenable.  We 
can  see  no  good  reason  why  the  facial  expres- 
sion of  the  defendant,  while  fcHming  the  de- 
sign. If  he  did  80,  to  assassinate  in  the  night- 
time his  neighbor,  should  not  be  Introduced 
in  evidence  against  him.  If  his  countenance 
was  such  as  to  Indicate  that  he  was  contem- 
plating tbe  commission  of  the  offense,  It  is  a 
fact  which  the  prosecution  Is  entitled  to  have 
go  to  tbe  jury,  al<mg  with  all  the  crlmlnatliv 
drcnmstencra  In  the  case.  Whether  or  not* 
tbe  expressions  of  his  face  indicated  that  he 
was  contemplating  the  commission  of  the 
erime  was,  of  course,  for  the  Jury,  as  Uke- 
wlse  was  the  value  of  such  evidence,  de- 
pending, of  course,  upon  Ite  connection  wltit 
otber  evidence  criminatory  or  ezculpatoiy. 

In  Blount  V.  State,  49  Ala.  8S1,  381,  the  as- 
sault with  which  the  defendante  were  char- 
ged was  committed  on  persons  having  In 
custody  one  Floyd.  These  persons,  with 
their  prisoner,  had  stopped  at  the  bouse  of 
Brasll.  Tbe  defendants  came  to  BrasII's,  and 
were  busily  talking  together,  but  of  what 
tb^  were  talking  tbe  witness  could  not  say. 
A  short  time  after  this,  and  within  about  a 
quarter  of  a  mile  of  BrasU's,  the  assault  was 
made,  tbe  defendante  beii^  fba  assailing  par^ 
ty.  The  defendante  objected  and  excepted 
to  tiie  admission  of  the  evidence  that  they 
were  busily  talking  together.  The  court  said: 
"The  evidence  was  pn^erly  admitted.  Tbe 
conduct;  demeanor,  and  e^restions  of  the 
accused  at  or  about  the  time  of  tbe  offense 
with  which  he  is  charged  ere  always  admls- 
rible  evidence.  Their  value  is  to  be  deter- 
mined by  the  jury,  and  depmds  iqton  their 
connection  with  otho'  evidence,  criminatory 
or  exculpatory." 

In  Ulller's  Case,  107  Ala.  40, 19  South.  37,  a 
witness  for  the  state,  at  whose  bouse  tbe 
defendant  was  boarding,  testified,  among  oth- 
er things,  that  tile  defendant,  prior  to  the 
ktllln^  came  to  her  house  to  supper;  that  he 
did  not  engage  in  ctrnversatlon,  speaking 
only  when  he  was  spoken  to;  that  he  appear- 
ed angry.  He  was  generally  pleasant  and 
talkative,  but  that  night  he  was  not  Tbe 
defendant  moved  to  exclude  tbe  statement 
that  he  appeared  angry,  which  motloh  was 
overmled,  and  an  exception  reserved.  This 
court,  speaking  through  Justice  Head,  sus- 
tained the  ruling,  and  we  think  properly.  It 
Is  true,  the  point  here  Insisted  upon  does 
not  appear  to  have  been  made.  Doubtless,  If 
it  bad,  It  would  have  been  held  to  have  been 
without  merit. 

In  Jc^nson  r.  State,  17  Ala.  6Z3»  tbe  ceur^ 


speaking  to  the  point  here  under  considers- 
slon,  said:  *1f  the  conduct  demeanor,  and 
expressions  (facial)  of  the  accused,  subse- 
quent to  tbe  crime,  may  be  proved  as  evi- 
dence of  consdons  guU^  although  to  be  re- 
ceived cautiously,  it  Is  not  obvious  why  tbe 
same  indications,  at  or  about  tbe  time  of  the 
crime,  may  not  be  proved  for  the  same  pur- 
pose." It  Is  true,  as  we  shall  show  further 
(HO,  tiiat  this  case  has  been  departed  from, 
but  not  on  this  point 

The  case  of  Henry  State,  70  Ala.  42, 
dted  by  an)e]Iant  as  supporting  his  oonten^ 
tlon.  Is  not  in  point.  In  that  case  It  was  the 
manner  and  conduct  of  the  party  assaulted 
towards  a  third  person,  some  hours  previous 
to  the  assault  upon  hhn  1^  defendant,  that 
was  attempted  to  be  hitroduced  In  evidence 
by  the  defendant  Clearly,  tbe  question  in- 
volved In  that  case  was  entirely  different 
from  the  one  Involved  here. 

The  other  ground  of  objection  taken  to  the 
admissibill^  of  the  evidence  was  that  It  Is 
a  conclusion  of  tiie  witness.  We  do  not  un- 
derstand that  this  ground  Is  hislsted  upon. 
It  Is  true  tbe  cases  of  Gasaenhelmer  v.  State, 
C2  Ala.  313,  UcAdory  v.  State,  50  Ala.  02,  and 
Johnson  v.  State,  17  Ala.  618,  are  cited  In 
brief,  but  they  seem  to  be  relied  upon  to  sup> 
port  the  contention  which  we  hare  disposed 
ot  In  those  cases  It  was  held  that  tbe  evi- 
dence under  consMeratton  was  objectionable 
because  It  Is  an  opinion  of  the  witness, 
niey  have,  however,  long  since  been  depart- 
ed from,  and  were  in  terms  substantially 
overmled  in  Prince  v.  State,  100  Ala.  147,  14 
South.  409,  46  Am.  St  Bep.  28.  See,  also,  S. 
&  N.  A.  B.  Ga  V.  McLendon,  63  Ala.  275; 
Cam^  V.  State,  79  Ala.  17;  Jenktes  v.  State, 
82  Ala.  25,  2  South.  150;  Bumey  v.  Torrey, 
100  Ahi.  157.  14  South.  685,  46  Am.  St  Bep. 
83;  James  v.  Stete,  101  Ala.  20^  16  South.  04; 
Thornton  v.  State.  113  Ala.  48,  21  South.  356, 
59  Am.  St  Bep.  07;  Miller  v.  State,  supra. 

The  first  written  charge  requested  by  de- 
fendant was  in  this  language:  "In  this  case 
tbe  evidence  Is  all  circumstantial."  This  tbe 
court  refused,  and  properly  sa  It  was  a 
mere  statement  of  a  feet  which  was  as  well 
known  to  the  Jury  as  to  the  court  It  has  not 
embodied  in  it  a  single  element  of  a  charge 
or  Instructkm  to  the  Jury.  It  states  no  prop- 
osition of  law,  and  could  not  possibly  have 
fUded  the  jury  In  their  deliberations.  "The 
essential  Idea  of  a  cha^e  Is  that  It  is  an  au- 
thoritative exposition  of  tbe  principles  of  law 
applicable  to  tbe  c^se,  or  to  some  branch 
or  phase  of  the  case,  which  tbe  jury  are 
bound  to  apply  In  order  to  render  the  verdict 
esteblisblng  the  rlghte  of  the  parties  In  ac- 
cordance with  the  fecte  proved."  11  Ency. 
PI.  &  Fr.  p.  56,  and  notes;  1  Bouv.  Law  Die 
p.  310. 

Tbe  refusal  ot  tiie  other  two  written  char- 
ges requested  by  defendant  might  well  be 
rested  upon  what  we  have  said  above.  Be- 
sides, every  proposition  of  law  Involved  In 
fliem  Is  embodied  In  snbstantiatiy  the  same 
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fonn  In  charge!  which  were  giTen  at  hla  re- 
qneet  The  court  was  under  no  duty  to  re- 
peat these  lostructtons.  Koch  T.  State,  115 
Ala.  99.  22  South.  471.  and  cases  there  dted. 
Afflrmed. 

m  Ala.  n> 

MABTIN  T.  BTATB. 

(Bapreme  Court  of  Alabama.   April  10,  1908.) 

BOlUClDB-CONBPmACT— EVTDBNCB~qCB8- 
TION  FOR  JURY— INSTRUCTIONS. 

L  Ou  a  prosecution  for  morder,  it  was  not  er- 
nr  to  overrale  defendant's  motion  to  be  dischar- 
led  because  tie  had  been  used  as  the  witness 
b;  the  state  on  the  separate  trial  of  his  co- 
defendant;  no  promises  being  shown  to  have 
been  made  by  txts  state  to  hidoee  him  to  testi- 
fy, but  the  erldence  tending  to  show  that  he 
testified  Toluntsrilj. 

2.  On  a  prosecution  for  murder,  the  evidence 
dtowed  that  accused  and  his  codefeudaut  hsd 
entertained  ill  feeling  toward  the  son  of  de- 
ceased, and  that,  wsile  on  their  way  to  a 
bouse  where  the  son  of  decessed  was,  they  met 
deceased;  that  there  was  some  conversation 
between  them,  snd  deceased  was  shot  by  the 
codefendant  of  accused.  Defendant  testified 
tbat  his  codefendant  had  never  spoken  to  him 
about  the  deceased,  aud  that  he  bad  no  knowl- 
edge that  the  codefendant  Intended  to  kill  him, 
and  that  defendant  had  never  spoken  to  de- 
ceased; but  it  was  shown  that  defendant  had 
stated  that  there  was  some  conversation  be- 
tween  accused  and  his  codefendant  and  deceas- 
ed, and  that  when  deceased  turned  away  the 
codefendant  shot  him,  and  that  defendant, 
while  in  jail,  had  stated  that  deceased  advan- 
ced on  him  and  his  codefendant  with  drawn 
pistoL  There  was  evidence  tending  to  show 
that  there  was  a  conspiracy  between  defendant 
and  his  codefendant  to  kill  the  sou  of  deceas- 
ed. Ueld,  that  the  question  whether  the  killing 
9l  deceased  followed  in  the  execution  of  the 
eommon  des^  or  conspiracy  to  kill  the  son  of 
deceased,  as  one  of  Its  probable  and  natural 
consequences,  was  a  question  for  the  jury, 

5.  A  requested  fsatruction  that  If  accused  did 
not  shoot  deceased,  and  did  not  aid  in  doing 
any  act  which  caused  his  death,  and  did  not 
consent  to  the  kllliag,  though  he  was  present 
at  the  time  of  the  killing,  the  jury  could  not 
conrictj  was  properly  refused  as  misleading, 
■ince,  from  aught  hypothesised,  the  jury  might 
hare  Infnred  there  was  a  conit)irac7  to  kill 
deceased;  and,  if  so,  the  set  of  one  was  the  act 
of  the  other. 

4.  Conspiracy  to  commit  crime  may  be  estab- 
ttshed  as  well  hy  clrcumstantlsl  as  by  direct 
evidence, 

6.  Where,  on  a  prosecution  for  homicide, 
there  was  evidence  of  a  conspiracy  against  the 
deceased,  ioetructlons  which,  in  diftetent  Ian- 
goage,  all  amounted  to  statem«its  to  the  ef- 
fect that  there  was  no  evidence  to  show  such 
conspiracy,  were  property  refused. 

Appeal  from  Ghreolt  Oonrt,  Shelby  Oonnty; 
John  Pelham,  Judge. 

Pen  Martin  was  copTlcted  of  murder  In 
aeoond  degree,  and  be  appeals.  Afilrm- 

«a. 

The  appellant  was  jointly  indicted  with 
Oharies  Martin  for  the  murder  of  John  Pll- 
green. 

The  defendant  requested  the  court  to  give 
to  the  jury  the  following  written  charges, 
and  a^amtely  excepted  to  the  conrf  s  refusal 
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to  give  eadi  of  them  aa  asked:  The 

court  charges  the  jury  that  if  they  believe 
the  evidence  they  must  And  the  defendant 
not  guilty.  The  court  charges  the  jury 
that  there  Is  no  evidence  In  thls  case  that  the 
defendant  Pell  Martin  conspired  with  Charlie 
alias  Charles  Martin  to  kill  John  Pilgreen." 
'H7)  The  court  charges  the  Jury  that  under 
the  evidence  in  this  case  they  cannot  find 
the  defendant  guilty  by  reason  of  any  con- 
spiracy entered  Into  by  blm  and  Charles  Mar- 
tin."  "(22)  The  court  charge*  the  jury  that 
If  the  defendant  did  not  shoot  John  Pilgreen, 
and  did  not  do  or  aid  In  doing  any  act  which 
caused  the  death  of  John  Pilgreen,  and  did 
not  instigate  or  consent  to  the  killing  of  John 
Pilgreen,  though  the  defendant  was  present 
at  the  time  John  Pilgreen  was  killed."  "(16) 
The  court  charges  the  jury'  that  there  la  no 
evidence  that  the  killing  of  John  Pilgreen 
was  in  pursuanca  of  a  conspiracy."  "(18) 
The  court  charges  the  jury  that  there  Is  no 
evidence  in  this  case  that  the  deatii  of  John 
Pilgreen  was  In  any  manner  the  result  of  or 
followed  from  a  conspiracy  between  the  de- 
fendant and  Charles  Martin."  "(17)  The 
court  charges  the  jury  that  there  is  no  evi- 
dence in  this  case  of  any  conspiracy  between 
Charles  Martin  and  Pell  Martin  to  take  tiie 
life  of  John  PUgreen." 

Wm.  A.  Collier,  for  appellant  Masaey 
Wilson.  Atty.  Geo.,  for  the  Btat& 

HABALSON,  J.  1.  There  was  no  error  in 
OTermllng  defendant's  motion  to  be  dischar- 
ged, because  he  bad  been  used  as  a  witness 
by  the  state  on  the  separate  trial  of  hla  co- 
defendant,  Charles  Martin.  No  promise  is 
shown  to  have  been  made  by  the  state  to  in- 
duce the  defendant  to  testify  in  that  case,  but 
the  evidence  tends  to  show  tliat  be  testified 
Toluntarlly.  Furthermore,  theee  was  no  ex- 
ception to  the  ruling  of  the  court  denying  the 
motion.  Long  v.  State,  86  Ala.  36,  6  Sooth. 
443;  1  Am.  &  Eng.  Ency.  Law  (2d  Bd.)  406. 

2.  It  was  shown  without  dispute,  that  John 
Pilgreen  was  shot  and  killed  by  Charles  Mar- 
tin at  night,  on  the  line  of  the  Louisville  & 
Nashville  Railroad  Company,  a  short  dis- 
tance above  Calera;  that  no  one  was  present 
except  the  two  Martins  and  the  deceased. 
The  evidence  tended  to  show,  that  the  Mar- 
tins were  on  their  way  to  the  house  of  Mag 
Holcomb,  who  lived  a  short  dlstancf  beyond 
the  point  where  the  killing  occurred;  that 
the  Martins  had  a  spite  against  Cllft  Pilgreen, 
a  son  of  the  deceased,  and  Charles  Martin, 
while  the  two  were  together  stated  that  he 
intended  to  kill  Cltft  Pilgreen.— the  defendant 
saying  nothing;  that  while  on  the  way  to  the 
Holcomb  house,  they  met  the  deceased,  who 
had  some  talk  with  tbem,  and  that  when  de- 
ceased turned  and  started  to  walk  away 
to>m  them,  Glutrles  Martin  shot  him  in  the 
back  and  killed  him.  They  botii  ran  away 
and  were  afterwards  caught  In  Talladega 
county  and  brought  back  ^,  ajurfj^-  GoOglc 
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The  defendant  tsBtlQed  In  his  own  behalf, 
that  he  did  not  have  anything  to  do  with  the 
killing  of  John  Pllgreen,  that  he  bad  never 
iiad  any  words  or  dlfiaculty  with  htm  and 
had  never  spoken  of  him  to  Charles  Martin, 
nor  had  Charles  Martin  ever  spoken  to  hbn 
about  deceased;  that  he  had  never  In  any 
way  entered  Into  any  agreement  with  Charles 
Martin  concerning  deceased;  that  he  did  not 
speak  of  him  on  the  occasion  of  the  killing, 
and  had  no  knowledge  whatever  that  Charles 
Martin  intended  to  kill  him,  and  the  killing 
was  unexpected  to  him. 

It  was  further  shown  that  defendant  next 
morning  after  the  killing,  stated  to  one 
Smith,  that  when  Charles  Martin  and  he  met 
deceased,  they  bad  some  conversation  with 
him,  bat  did  not  state  what  the  conTersatlon 
was,  and  when  deceased  turned  and  started 
to  walk  away  up  the  road  from  them,  Charles 
Martin  shot  him  in  the  back.  Up  the  road 
from  them,  was  towards  the  Holcomb  house, 
where  CUft  Pllgreen,  the  son  of  the  deceas- 
ed, was,  to  fiDd  whom  they  were  going  to 
said  house. 

It  was  shown  by  the  deputy  sheriff  of 
Shelby,  that  defendant  while  In  jail  told  him 
that  be  was  present  when  Charles  Martin 
4bot  the  deceased;  that  deceased  was  ad- 
vancing on  him  and  Charles  Martin  with  a 
pistol  drawn  on  them,  and  Charles  shot  him. 

8.  As  a  general  and  well  accepted  rule,  it 
may  be  said:  "It  several  conspire  to  do  an 
unlawful  act  and  death  happens  In  the  prose- 
cntion  of  the  common  object  they  are  all 
alike  guilty  of  the  bomldde.  Each  to  re- 
sponsible for  ev^thlng  done,  which  follows 
Inddentally  In  the  execatlon  of  the  common 
purpose,  as  one  of  Its  probable  and  natural 
conseonencea.  even  tiiongh  It  w^  not  ln< 
tended,  or  within  the  reasonable  contempla- 
tion of  the  parties,  as  a  part  of  the  original 
design."  Bvans  v.  State.  109  Ala.  11,  22,  18 
South.  636;  Williams  v.  State,  81  Ala.  1,  1 
Sontli.  179,  60  Am.  Bep.  183.  In  the  case 
last  cited,  after  statliv  the  law  of  conspiracy 
snbstontlaUy  as  we  have  done  abor^  It  was 
added:  **The  act  mtiat  be  the  ordinary  and 
probable  effect  of  the  wrongful  act  speclflcal- 
ly  agreed  <m,  ao  that  Qie  connection  between 
the  two  may  be  reasonably  apparat  snd 
not  a  freah  and  Independent  product  of  the 
mlDd  of  one  of  the  oonfederatea.  ontaride  iMC, 
or  foreign  to  the  common  design.'* 

In  Foster'a  Reports,  860;  it  Is  said:  'In  or- 
der to  rendCT  a  person  an  accompltae  and  a 
principal  In  fehwy,  he  must  be  aldbig  and 
abetting  at  ttie  fact  or  ready  to  afford  as- 
aUtanee.  tf  neeeasarr.  And,  flierefore.  tf  A. 
happeneth  to  be  presoit  at  a  mnrder  for  In- 
stance, and  takett)  no  port  In  It  ncv  en- 
dearoreth  to  prevent  It  nor  apprehendeth  the 
mnrderer,  nor  leryeth  hoe  and  cry  after  him, 
tiito  strange  behavior  of  bis,  though  highly 
crlmlDal,  win  not  of  Itielf  trader  him  either 
prliiclpal  or  accessory. 

**!  wonld  he  here  tmderatood  to  speak'ot 
that  kind  ot  homldde  anMonting  In  comtmc- 


tion  of  law  to  murder.  For  In  case  of  aa- 
sasslnations  done  In  private,  to  which  wit- 
nesses, who  are  not  partakers  to  the  guUt, 
are  very  rarely  admitted,  the  chrcumstances 
I  have  mentioned  may  be  made  use  of 
against  A.,  as  evidence  of  consent  and  con- 
currence on  his  part;  and  In  that  light  should 
be  left  to  the  Jury,  If  he  be  put  upon  bis 
trial."   Burrell  v.  State,  18  Tex.  713,  732. 

Here,  It  Is  urged  that  the  con^lracy.  If 
formed  between  the  Martins  at  all,  was  to 
take  the  life  of  Cliff  Pllgreen,  and  not  to  kill 
John  Pllgreen;  that  his  killing  did  not  flow 
Incidentally  In  the  ezecntion  of  the  common 
design,  as  one  Of  Its  probable  and  natural 
consequences,  but  was  an  Independent  prod- 
uct of  the  mind  of  Charles  Martin,  one  of 
the  conspirators,  ontslde  of  and  foreign  to  the 
common  design.  It  may  be  admitted,  that 
the  killing  of  Cliff  Pllgreen,  was  the  object 
of  the  common  design.  If  formed,  and  that 
this  original  purpose  did  not  Include  the  kill- 
ing of  John  Pllgreen.  But  It  does  not  fol* 
low,  that  their  original  purpose  was  not  to 
kill  deceased  or  any  other  person  who  stood 
in  the  way  of  the  execution  of  the  common 
porpose.  Moreover,  deceased  was  the  father 
of  CUff  Pllgreen.  The  latter  was,  as  the  evi- 
dence shows,  at  the  house  of  Mag  Holcomb, 
near  by  where  the  killing  occurred.  Th^ 
Martins  were  on  thdr  way  to  this  bodun,  as 
the  evidence  tends  to  show,  to  kill  lilm;  that 
they  did  not  know  deceased  Is  not  shown; 
they  came  upon  him  near  thla  house,  a  con- 
versation ensued,  the  nature  of  which  la  not 
stated  In  full;  deceased  turned  from  tiiem 
and  started  in  the  direction  of  this  honae^ 
when  Charles  Martin  shot  him  In  the  bad:. 
They  both  ran  away  to  escape  arrest  and 
were  apprehended  In  another  county  and 
brought  back.  The  defendant  told  two  ator- 
tes  about  the  transaction;  to  one  person  he 
stated  that  Charles  Martin  shot  deceased  un- 
der circumstances  which  would  show  It  was 
unprovoked,  and  to  another  he  volnntarUy 
made  the  statement  that  deceased  was  ad- 
vancing on  them  with  a  drawn  pistol  when 
Charles  Martin  shot  him.  This  evidence,  if 
tme,  would  tend  to  show  that  there  was  an 
angry  altercation  between  them  about  some- 
thing. However  this  may  have  been.  It  does 
appear  that  the  killing  of  deceased  was  aa 
much  within  the  common  design  of  the  de< 
fendant  as  It  was  of  said  Charles  Martin. 

Under  all  ^e  evidence,  we  fail  to  see  that 
It  la  onr  province  to  declare,  as  a  matter  of 
law.  that  the  killing  ct  deceased  did  not  fol- 
low incidentally  In  the  encntlon  of  a  com- 
mon design.  If  fiffmed,  as  one  of  its  probable 
and  nataral  consequences;  but  we  bold  that 
It  was  the  ifforince  of  the  Jury*  under  all  the 
evidence  and  with  proper  InstmctlonB  fron> 
the  court,  to  determine  these  matters. 

4.  Again,  It  la  well  mderstood  tiiat  con- 
spiracies to  commit  dime,  can  be  eatab- 
Uahed  aa  well  by  drcnmstantial  aa  by  direct 
evidence.  Marler  t.  State^  07  Ala.  06^  O 
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There  was  no  error  In  the  refusal  of  the 
court  to  give  ctaai^  nnmbwed  1. 

Ghargea  2,  7,  10.  17  and  IS  were  i>roperlr 
lefued.  Tb^  aU  assert  In  different  lan- 
snase,  that  tbwe  was  no  evidence  of  a  con- 
spiracy against  deceased;  bat,  as  baa  ap* 
peared,  there  was  evideoce  from  which  the 
Jury  might  Infer  snch  a  conspiracy.  Charge 
22  was  also  properly  refused.  It  is  mlslrad- 
log.  From  aught  hypothesised,  the  Jury 
might  have  Inferred  there  was  a  conspiracy 
between  said  parties  to  kill  deceased,  and  it 
so,  the  act  of  one  was  tba  act  of  the  other,  in 
carrying  It  oat. 

Afflrmed. 

<137  Ala.  Sti) 

BIBMINGHAM  RT.  &  ELECTRIC  CO.  t. 
MASON. 

(Supreme  Court  of  Alabama.   April  16,  1903.) 

GARRniRS-ASSAIILT  6T  SBRVANT— LIABILITT 
—COMPLAINT— StJFFIGIENCT—WITNBSSES. 

1.  An  allegatiou  of  the  con^jlaint,  in  an  ac- 
tion against  a  street  railway  company  for  an 
Msanlt,  that  it  was  committed  "woUe  plaintiff 
was  engaged  in  or  about  beo(»ning  a  passen- 
ger  on  said  car,"  did  not  show  that  plaintiff 
waa  a  passenger. 

2.  A  carrier  la  not  liable  for  an  amanlt  com- 
mitted by  its  aenrant  or  agent  on  a  person  not 
a  passenger,  and  haTinff  no  relation  with  the 
canier,  nor  in  any  way  aicroachiug  on  its 
ri^ita,  nnless  committed  by  its  anthoiity  and 
under  Its  direction. 

3.  A  CO  ant  in  the  complaint  In  an  action 
against  a  carrier  for  an  asaaolt  committed  by 
one  of  its  servants  hsTing  alleged  that  plaintiff 
was  at  the  time  a  panenger  on  defradant's 
ear.  It  was  not  necessary  to  aver  that  It  was 
committed  within  the  scope  of  the  serrant's 
doty. 

4.  A  Jew  was  ashed  on  bis  cross-examination 
It  he  considered  an  oath  binding  when  he  took 
it  with  his  hat  off.  A  general  objection  to  the 
question  was  interposed  and  overruled.  He 
answered  that  under  the  Jewish  law  an  oath 
is  not  considered  binding  unless  one  is  sworn 
with  his  hat  on,  and  that,  if  he  had  been  lu  the 
old  country,  he  would  not  hare  considered  him- 
self bound  to  tell  the  truth  nnless  his  hat  were 
on.  Held,  that  there  was  no  error  in  OTerroI- 
hig  the  objection. 

Appeal  from  Circuit  Court,  Jefferson  Oonn- 
ty:  A.  A.  Coleman,  Jndge. 

Action  by  James  Mason  against  the  Bir- 
mingham Railway  St  Electric  Company. 
From  a  Judgment  for  plaintiff,  def»idant  ap- 
peals. Reversed. 

Walker,  TlUmaii.  Campbell  ft  Walker,  ttx 
appellant.  Bowman,  Harab  A  Beddow,  for 
uppsUee. 

HABAUBON,  J.  Tbft  first  coont  !n  the 
o(»nplaint  STers,  that  **wbl]e  plalntlfl  was 
engaged  In  or  about  becomli^  a  passenger 
on  sold  car,  or  btfng  carried  as  a  passenger 
on  said  car,  defendant's  soraat  or  agent 
assaulted  and  abased  pbtlotur,**  eto. 

The  second  count  avers,  tliat  **whlle  plain- 
tiff was  In  ssid.  car,  or  engaged  in  or  about 
boazding  the  same,  d^csidant  throve  its 
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serrant  or  agent  wrongfully  assaulted  and 
abused  plaintiff,"  etc. 

Each  count  was  demurred  to  separately  on 
the  same  grounds,  for  that  it  did  not  appear 
in  and  by  said  counts  that  the  alleged  agent 
was  at  the  time  of  the  assault,  acting  with- 
in the  scope  of  his  duty;  that  it  did  not 
appear  that  the  defendant  owed  any  duty 
to  the  plaintiff;  that  It  did  not  appear  there- 
from that  the  plalntlfl  was  a  passenger  on 
defendant's  car,  and  that  It  did  not  appear 
that  the  assault  was  wrongful. 

The  first  count  purports  to  state  two 
grounds  for  recovery,  the  first,  that  plain- 
tiff "was  engaged  in  or  about  becoming  a 
passenger,"  and  the  second,  "or  [that  plain- 
tiff was]  being  carried  as  a  passenger."  The 
allegation  that  plaintiff  "was  engaged  in  or 
about  becoming  a  passoiger  on  said  car," 
shows  no  relation  between  bim  and  the  com- 
pany as  a  passenger.  He  may  have  been 
engaged  in  and  about  such  business,  and 
yet  failed  to  carry  out  his  intention.  From 
atight  appearing,  he  may  have  been  at  a 
distance  from  the  train,  and  the  conductor, 
if  that  were  Important,  may  not  have  known 
of  ills  Intentions  to  become  a  passenger. 
Until  some  offer  to  become  a  passenger,  the 
conductor  was  not  bound  to  know  that  he 
would  become  such.  Hutch,  on  Carriers,  f 
638;  North  B.  B.  Co.  t.  Llddicoat,  99  Ala. 
546,  13  South.  1&  It  is  not  averred,  that 
the  assault  by  the  servant  or  employ^  of 
the  company  was  done  by  the  authority  ot 
the  company,  or  by  its  servant  or  agent  while 
acting  within  the  scope  of  Ills  duty.  If  an 
assaaJt  Is  committed  by  a  servant  of  a  com- 
mon carrier  of  passengers,  upon  a  persrai 
not  a  passenger,  and  having  no  relation 
with  the  carrier,  nor  in  any  way  encroaching 
upon  the  rights  of  the  carrier,  the  carrier 
Is  not  liable  for  the  assault  unless  commit- 
ted by  its  authority  or  und»  its  dlrecticm. 

Common  carriers  owe  the  duty  to  passm- 
gers  to  carry  them  safely,  to  conserve  by 
every  reasonable  means  tb^  convenience, 
comfort  and  peace  throughout  the  joum^, 
and  protect  tbem  from  insult  and  personal 
violence,  whether  from  another  passenger, 
or  stranger,  or  an  employd  or  servant  of  the 
carrier.  Birmingham  R.  ft  B.  Co.  v.  Balxd, 
130  Ala.  dSi,  30  South.  456,  54  L.  B.  A.  7S2. 

The  first  count  In  so  far  as  it  sought  a  re- 
covery on  the  first  ground  mentioned  therein 
was-  defective  and  liable  to  demurrer,  in  not 
.averrii^  that  the  assault  was  committed  by 
the  defendant's  servant  or  agent  while  act- 
ing within  the  scope  of  his  duty  or  the 
authority  of  ttie  defendant. 

The  second  ground  stated  In  the  count,  on 
which  recovery -was  sought,  was  sufflclCTt 
to  show  that  plaintiff  was  being  carried  as 
a  passenger,  and  It  was  unnecessary  as  to  It, 
that  there  should  have  been  an  averment 
'  that  the  assault  was  committed  within  the 
scope  of  the  duty  of  the  servant  or  employ^. 

The  second  count  does  not  aver  that  at  the 
time  of.  ttae  all^^  assault,  the  ^Inttfl  was 
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being  carried  by  defendant  on  Its  cars  as 
a  passenger,  and  fatla  to  aver  tiiat  be  waa 
assaulted  by  the  defendant  or  under  its  au- 
thority, and  for  this  reason,  was  liable  to 
the  demurrer  Interposed. 

L  Levy,  who  It  appears  was  a  Jew,  ex- 
amined In  chief  by  defendant,  was  asked 
by  the  plalntUF  on  the  cross,  "Do  yon  con- 
sider an  oath  binding  when  yon  take  It  with- 
out yonr  hat  on?"  There  was  a  general  ob- 
jection to  the  question,  which  the  court  ovct^ 
ruled.  The  witness  answered:  "In  onr 
country,  when  we  go  to  our  Jewish  laws,  we 
are  bound  to  be  sworn  with  onr  hats  on. 
•  •  •  Under  the  Jewish  law  In  the  old 
country,  an  oath  is  not  considered  binding 
unless  yon  are  sworn  with  the  hat  on.  If 
I  was  In  the  old  country,  I  would  not  con- 
sider myself  bound  to  tell  the  truth  unless 
the  oath  [was]  with  my  hat  on."  We  find 
no  error  In  this  ruling  of  the  court 

This  disposes  of  the  only  errors  assigned, 
ercept  the  motion  for  a  new  trial,  wblcb 
there  is  no  necessity  to  consider. 

Reversed  and  remanded. 


(1»  Ala.  U) 

MOBKELL  T.  STATE. 

(Supreme  Court  of  Alabama.  April  16,  1903.) 

CRIMINAL  XiAW—ROHICIDB— PLEAS— IN8ANITT 
—TIME  OP  FILING— PERMISSION  TO  FILE- 
DISCRETION  OP  COURT  —  SBLF-DEPBNSB  — 
BVIDENGB-CHAHAGTER  OF  DECEASED— RE- 
VIEW. 

1.  Under  Code,  f  4989,  providing  that  when 
the  defense  of  Insenlty  Is  set  op  iu  any  criminal 
prosecution  It  must  oe  by  special  plea  inter- 
posed at  arraignment,  a  defendant  lost  her  ab- 
Bolnte  right  to  defend  on  the  ground  of  insan- 
ity Iiy  failing  to  make  such  plea  when  die  was 
arraigned. 

2.  Where  a  d^endant  failed  to  set  np  a  plea 
of  insanity  at  the  time  of  her  arraignment,  as 
required  by  Code,  {  4039,  ber  right  to  subse- 
quently Interpose  such  plea  was  within  the  dis- 
cretion of  the  trial  court. 

3.  Where  defendant  failed  to  plead  Insanity 
as  a  defense  at  the  time  of  arraignment,  as 
required  by  Code,  i  4939,  the  trial  court's  re- 
fusal to  permit  such  plea  to  be  snbseqaently 
filed  will  not  be  reversed  on  appeal,  in  the  ab- 
sence of  proof  of  an  abuse  of  the  trial  court's 
discretion. 

4.  Where  detoidant  shot  deceased  while  he 
was  either  asleep  or  lying  quietly,  and  was 
making  no  hostile  demonstrationB  toward  her, 
and  defendant  had  an  opportunity  to  escape 
from  the  execution  of  prior  threats  made  by 
defendant,  she  was  not  entitled  to  invoke  the 
law  of  suf-defense. 

5.  Where  defendant  in  a  prosecution  for  hom- 
icide was  not  entitled  to  invoke  the  law  of  self- 
defense,  the  exclusion  of  evidence  of  deceased's 
violent  and  dangerous  character  was  prx^wr. 

Appeal  from  Circuit  Court,  Shelby  County; 
John  Pelham,  Judge. 

hoa  Morrell  was  convicted  of  murder  In 
the  first  dqcresb  and  she  appeals.  Affirmed. 

When  the  defendant  was  amlgned  for 
trial,  she  pleaded  not  gnilty,  and  the  cause 
was  set  for  trial  Cw  a  snoceeding  day  of 
the  term  of  the  court  Wtam  the  cause  was 
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called  for  trial  on  the  day  set  tberefor,  the 
defendant,  through  ber  attorney,  asked  leave 
of  the  court  to  withdraw  the  plea  of  not 
guilty,  and  put  In  the  plea  of  not  guilty  by 
reason  of  insanity.  The  state  objected  njwn 
the  ground  that  the  plea  of  not  guilty  on 
the  ground  of  Insanity  came  too  late.  The 
court  sustained  the  objection,  and  refused 
to  allow  the  defendant  to  withdraw  her 
plea  of  not  guilty,  and  to  this  ruling  the  de- 
fendant duly  excepted.  The  evidence  intro- 
duced for  the  state  tended  to  show  that  the 
deceased  was  the  husband  of  the  defendant; 
that  upon  the  deceased  going  home  one  even- 
ing he  found  the  defendant  administering 
medicine  to  her  sick  baby;  that  the  defend- 
ant did  not  fix  hie  supper;  that  he  became 
enraged,  and  told  the  defendant  to  make 
haste,  and  get  through  giving  the  medicine 
to  the  baby,  as  he  was  going  to  kill  her, 
and  then  kill  himself;  that  be  loaded  the 
gnn  in  the  presence  of  the  defendant,  and 
set  It  down  by  him;  that  he  then  laid  down 
upon  a  pallet  upon  the  floor,  and  continued 
to  abuse  the  defendant;  that  after  a  while 
be  fell  asleep,  and  when  the  defendant  had 
finished  with  the  baby  she  took  the  gun 
which  he  had  loaded,  and  stepping  a  few 
feet  from  the  deceased,  she  leveled  the  gun 
at  bis  head  and  fired,  killing  him  Instantly. 
The  defendant  testified  that  she  was  afraid 
of  the  deceased,  and  killed  bim  rather  than 
be  killed  by  him.  The  defendant  sought  to 
Introduce  In  evidence  the  testimony  of  sev- 
eral witnesses  showing  that  the  deceased 
was  a  turbulent  overbearing,  and  danger- 
ous man.  The  state  objected  to  this  evi- 
dence, the  court  sustained  the  objection,  and 
tbe  defendant  duly  excepted. 

D.  B.  McMillan,  for  appellant  Massey 
WUscm,  Attr.  Oen.,  for  the  State. 

SHARPS,  J.  Section  4939  of  tbe  Code 
requires  that  '^hen  the  defense  of  Insanl^ 
Is  set  up  In  any  criminal  prosecution  It  must 
be  by  special  plea,  Interposed  at  tbe  time  of 
arraignment**  etc.  Defendant's  absolute 
right  to  defend  on  the  ground  of  Insanity 
was  lost  by  her  failure  to  plead  to  that  end 
when  she  was  arraigned,  and  her  right  to 
thereafter  Interpose  that  defense  was  sub- 
ject to  the  trial  court's  discretion.  If  It  be 
conceded  that  tbe  court's  action  In  that  re- 
gard can  properly  be  reviewed,  the  revision 
cannot  extend  beyond  the  ascertainment  of 
whether  there  was  an  abuse  of  discretion; 
and  that  there  was  such  abuse  in  the  pres- 
ent case  does  not  appear. 

The  undisputed  evidence  shows  the  deceas- 
ed, when  shot,  was  either  asleep,  or  was 
lying  down  qnletly;  that  be  was  then  mak- 
ing no  hostile  demonstration  towards  the 
defendant;  and  that  tbe  defendant  had 
portunlty  to  escape  from  any  Immediate  dan- 
ger she  may  have  had  reason  to  apprehend. 
Under  such  evld^ce  no  queetlon  of  self- 
defense  arose,  and  consequently  erfduce 
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ct  tbe  violent  and  dangeroni  cliaracter  of 
the  deceased  was  properly  r^ected.  Sucb 
erldence  could  bare  been  relevant  only  In 
connecHou  with  evidence  of  an  overt  act  of 
attack  on  the  part  of  the  deceased,  and  for 
the  purpose  of  lUnstrating  the  character  of 
the  attack,  together  with  its  tendency  to 
excite  in  the  defendant  a  reasonable  belief 
that  she  was  In  p»U  of  great  bodily  barm, 
and  of  a  consequent  necessity  to  slay  tbe 
assailant  In  order  to  avert  such  harm.  Payne 
T.  State,  60  Ala.  80;  Elland  v.  State,  S2  Ala. 
323;  Roberts  v.  State,  68  Ala.  156;  Karr  v. 
State,  100  Ala.  4,  14  South.  8S1,  46  Am.  St 
Bep.  17. 

No  error  in  the  record  Is  discovered,  and 
the  Judgment  mut  be  afltoued. 


(US  Ala.  78} 

JOHNSON  T.  STATB. 

(Supreme  Conrt  of  Alabama.   April  16,  1903.) 

A88ACI;t  with  WBAPON  —  OPPROBRIOUS 
WORDS-^ffllFIOATION— SBLF-DB- 
FBNSS— INSTRUCnONa. 

1.  Where  defendaut  struck  the  first  blow 
while  proaecator  had  his  back  turned  to  him, 
be  was  not  entitled  to  invoke  the  law  of  self- 
defense  in  a  prosecotion  for  the  assault,  and 
evidence  of  previous  threats  bj  prosecutor 
against  defendant  was  iuadmiBsible. 

2.  Code,  S  4345,  provides  that,  on  tbe  trial 
of  any  person  for  an  assaolt,  he  may  give  in 
evidence  any  opprobrious  words  used  by  the 
person  assaulted  at  or  near  the  time  of  the  as- 
sault, in  extenuation  or  justification,  as  the 
jury  may  determine.  BeM,  that  soch  section 
cUd  not  apply  where  the  defeudaut  was  the 
first  to  make  use  of  (q;>probriou8  language 
against  the  prosecutor,  but  that  if  defendant 
struck  prosecutor  under  the  influence  of  p&a- 
flion  engendered  hy  insulting  language,  with- 
out having  himself  done  anything  calculated  to 
cause  the  use  of  inch  language,  the  Jury  miglit 
consider  the  same  In  jostificatiOD  or  extenua- 
tion. 

3.  In  a  prosecution  for  assault  with  a  pistol, 
a  requested  instruction  that  if  defendant  did 
DOtbinK  more  than  was  uecessary  to  protect 
himself  against  an  assault  by  prosecutor,  if  he 
made  an  assault,  defendant  was  not  guilty,  "un- 
l«as  he  brought  on  tiie  difficulty,"  was  properly 
refused  for  f^Qure  to  require  that  defendant 
must  have  been  "free  from  fault." 

4.  In  a  prosecution  tor  assault,  an  instruc- 
tion that  if  the  Jury  believed  from  the  evi- 
dence, beyond  a  reasonable  doabt,  that  defend- 
ant and  prosecutor  met  and  quarreled,  bandy- 
ing opprobrious  or  lusalting  words,  and  fought 
wOllngly  or  by  mutual  couseut,  It  was  Imma- 
terial which  of  tb«n  commenced  the  quarrel, 
and  defendant  could  not  set  up  the  plea  of  self- 
defcnse,  was  properly  given. 

Aj^ieal  from  Moi^n  Counly  Ooort;  Wm. 
B.  Sfce^s,  Judge. 

William  T.  Johnson  was  convicted  of  as- 
lault  and  battery  with  a  pistol,  and  he  ap- 
peals. Affirmed. 

The  evidence  for  the  state  tended  to  show 
that,  while  the  defendant  was  standing  in  a 
saloon.  John  Henry,  the  person  assaulted, 
walked  up  to  him  and  said,  "I  tmderatand 
you  have  got  a  pistol  for  me;"  that  there- 
npon  the  defendant  threw  his  hands  behind 
him  as  If  to  draw  a  pistol,  when  Henry,  who 
was  In  his  shirt  sleeves,  turned  his  back  to 
34  80.— 14 
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Johnson,  and  said,  "Yon  see  I  am  not  arm- 
ed;" that  thereupon  the  defendant  cursed 
Heniy,  and  at  the  same  time  kicked  him, 
and  at  tbe  same  time  struck  him  on  the  head 
with  the  pistol  and  knocked  him  down;  and 
that,  as  Henry  tried  to  arise,  the  defendant 
struck  him  again  with  the  pistol,  and  knock- 
ed him  down,  and  this  was  repeated  two  or 
three  times.  There  was  other  testimony  In- 
troduced tending  to  show  that,  three  or  four 
hoars  before  the  assault  complained  of,  Hen- 
ry and  the  defendant  had  a  quarrel.  In  which 
the  defendant  cursed  hln  and  told  him  not 
to  speak  to  him  again.  The  evidence  Intro- 
duced for  the  defendant  tended  to  show  that 
when  Henry  approached  Johnson  be  cursed 
him  and  said  that  he  wanted  him  to  quit 
talking  about  him,  and  from  this  theee  arose 
an  altwcatloD,  from  which  the  assault  upon 
Henry  was  made;  that  Henry  cursed  the  de- 
fendant first,  and  the  defendant  cursed  Hen- 
ry. Against  the  objection  and  exception  of 
the  defendant,  tbe  court  refused  to  allow  the 
defendant  to  prove  previous  threats  made  by 
Henry  against  tbe  defendant  Upon  the  In- 
troduction of  all  the  evidence,  the  court,  at 
tbe  request  of  tbe  state,  gave  to  the  Jury  the 
following  written  charge:  "(1)  If  you  be- 
lieve from  tbe  evidence,  beyond  a  reason- 
able doubt,  that  defendant  and  Henry  met 
together  and  quarreled,  bandying  opprobri- 
ous or  Insulting  words,  and  fought  willingly 
or  by  mutual  consent.  It  Is  immaterial  which 
of  them  commenced  tbe  quarrel;  end  the 
defendant  cannot,  under  this  state  of  facts. 
If  you  believe  such  beyond  a  reasonable 
donht,  set  up  the  plea  of  self-defense."  The 
defendant  separately  excepted  to  the  giving 
of  this  charge,  and  also  separately  excepted 
to  the  court's  refusal  to  give  each  of  the 
following  chaises  requested  by  him: 
The  Jury  may  look  to  any  evidence  In  the 
case  tending  to  show  that  Henry  [used]  op- 
probrious words  or  abusive  language  to  de- 
fendant or  about  the  time  of  the  fight,  to- 
gether with  tbe  other  evidence  In  this  case; 
and,  If  you  believe  such  words  or  language 
was  used,  you  may  consider  the  same  In 
Justification  or  extenuation  of  the  oflFense, 
and  may  acquit  the  defendant.  (2)  If  the 
Jury  believe  from  the  evidence  that,  at  or 
about  the  time  of  the  difficulty,  Henry  used 
abusive  language  or  opprobrious  words  to 
the  defendant,  you  may  Justify  the  assault 
and  battery.  If  one  Is  proved,  on  account  of 
such  language  or  epithets,  and  find  the  de- 
fendant not  guilty."  "(4)  I  charge  you  that 
If  opprobrious  words  or  abusive  language 
were  used  by  Henry  towards  the  defendant 
at  or  near  the  time  of  the  assault,  and  de- 
fendant struck  on  account  thereof,  you  may 
consider  tbe  use  of  such  words  or  language 
In  extenuation  or  Justification  of  the  assault, 
as  you  may  determine.  (6)  You  may  take 
Into  consideration  the  opprobrious  words  or 
abusive  language  used  by  Henry  towards 
defendant  at  or  near  the  time  of  the  diffi- 
culty. If  any  such  were  need.  In  ^t^natton. 
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or  JusUflcation  of  tbe  anantt.  If  jov  believe 
an  assault  was  made."  "(11)  If  Johnson  did 
nothing  more  than  was  necessary  to  protect 
himself  against  an  assault  by  Henry,  If  he 
made  an  assault,  yon  must  find  Johnson  not 
guilty,  unless  he  brought  on  the  difficulty.** 

D.  W.  Speake,  tax  appellant  Massey  WO- 
son.  Atty.  Gen.,  for  the  State. 

TTSON,  J.  The  evidence,  without  dispute, 
shows  that  defendant  struck  the  first  blow, 
and  this  he  did  while  tbe  prosecutor  had  his 
back  turned  to  him.  He  is  therefore  in  no 
position  to  invoke  the  doctrine  of  self-de- 
fense. This  being  true,  Uie  court  rightly 
^eluded  evidence  offered  by  defendant  of 
previous  threats  by  the  prosecutor  against 
him. 

Tliere  is  a  dispute  as  to  whether  the  prosfr 
cuter  or  defendant  first  made  use  of  oppro- 
brious words  or  abusive  language.  If  de- 
fendant was  the  first  to  make  use  of  such 
language,  he  cannot  invoke  tbe  protectkm  of 
section  4345  of  the  Code.  Brown  v.  State, 
74  Ala.  42.  On  the  other  hand,  if  he  strudc 
the  prosecutor  under  the  Infiuence  of  passUm 
engendered  by  insulting  language,  he  not 
having  said  or  done  anything  calculated  to 
cause  the  looaecutor  to  use  such  languid  to 
him,  the  jtoy  would  be  authorised,  undor 
the  statute,  to  justify  or  extenuate  his  act  In 
assaulting  and  beathig  the  proeecator. 
Brown's  Case,  supra. 

Qiarges  1.  2,  4,  and  S  rinsed  to  defend- 
ant Ignore  that  phase  of  the  testimony  taoA- 
ing  to  prove  that  defendant  was  the  first  to 
use  loBultlng  language,  l^ey  proceed  upon 
tbe  klea  that  If  the  prosecutor  made  use  of 
Insnltiiv  language  to  the  defendant,  he  Is 
entitled  to  the  benefit  of  the  statute^  not- 
withstanding tlie  Jury  may  have,  under  tbe 
evidence,  found  that  he  defendant}  made 
use  of  smdi  language  first.  Their  refusal 
was  therefore  proper. 

The  words  In  diarge  11,  "unless  he  brought 
on  the  difficulty,"  are  not  the  equivalent  of 
"tree  from  fault";  and  for  this  reason.  If 
for  no  other,  the  charge  was  property  re- 
fused. 

The  charge  given  at  the  request  of  the 
solicitor  asserted  a  correct  proposition  of  law, 
and  was  properly  given.  Howell  v.  State, 
70  Ala.  283. 

Affirmed. 


(137  Ala.  U4) 
M0MT60HBRT  IRON  WORKS  et  aL  v. 
GAPITAIi  CITY  INS.  CO. 

(Supreme  Court  of  Alabama.   April  14,  1903.) 

CORPORATIONS-STOOK  SUBSCRIPTIONS-PAT- 
MBNT  —  JUDGMENT  CREDITORS  —  ACTIONS— 
BILIr-AMENDMBNT  — DBPARTORE  —  VEJRIFI- 
CATION— UULTIFARI0U8NBSS—DISG0VBRV. 
1.  On  an  appeal  from  a  decree  OTerruling 
a  demurrer  to  a  bill  and  motion  to  dismiss  the 
8ame  for  want  of  equi^,  rulings  oQ  objcctionB 
to  the  allowance  of  au  amendment  to  the  bill 
and  on  motion  to  strike  the  amendment  cannot 
be  considered. 


2.  Where  the  qnestitHi  whether  an  amend* 
ment  to  a  bill  constltated  a  departore  was 
presented  by  demurrer  to  the  bill,  sach  qoefr 
tion  was  reriewable  on  appeal  from  a  decree 
orerruling  the  demorrer,  tnougb  objections  to 
the  allowaiioe  of  the  amendment  could  not 
be  considered. 

8.  Since  other  judgment  creditors  owning  dis- 
tinct judgments  might  have  been  Joined  with 
the  complainant  in  a  suit  again^  a  corporation 
and  certain  of  Its  stockholders  to  compel  pay- 
ment of  unpaid  subscriptions,  etc,  au  amend- 
ment to  tiie  bill,  changing  the  same  Into  a 
common  creditors^  bill,  and  containing  allega- 
tions of  actual  fraud,  in  addition  to  tie  con- 
strucdre  fraud  Imputed  to  the  facts  alleged 
in  the  original  bill,  but  which  did  not  chance 
the  nature  of  defendant's  liability,  was  not  ob- 
jectionable as  a  departore. 

4.  Code  1876,  §  1805,  requiring  all  stock  snb- 
scriptioDS  to  be  paid  in  money,  or  in  labor 
or  property  at  its  money  value,  required  that 
the  property  conveyed  in  payment  of  stock 
should  be  at  least  equal  in  value  to  the  stock 
issued  in  payment  therefor. 

6.  Where  diacorery  sought  by  a  bill  against 
stockholders  to  subject  equitable  assets  of  the 
corporation  to  the  payment  of  a  jud^ent 
against  it  was  incidental  only  to  the  mam  ot>- 
ject  of  the  bUl.  It  waa  not  necessary  to  such 
rdief  that  the  bDl  should  be  verified. 

6.  Where  complainant's  judgment  against  de- 
fendant was  recovered  NoTember  21,  18%,  and 
an  original  bill  to  subject  equitable  assets  was 
Sled  January  17,  1^0,  and  an  amendment 
changing  the  bill  to  a  general  crediton^  bill 
was  filed  fcJeptember  13,  1001,  the  statute  of 
limitations  did  not  begin  to  mo  until  the  re- 
covery of  judgment,  and  the  amended  bill,  hav- 
ing been  filed  within  six  years  from  tiie  time 
the  action  accrned,  was  not  barred  by  laches. 

7.  Plaintiff,  a  judgment  creditor  of  a  corpora- 
tion, Sled  a  bill  against  the  corporation  and  cer- 
tain of  its  stocldiolders  to  recover  unpaid  stock 
sabacriptions,  and  to  compel  payment  for  cer- 
tain bonds  issued  to  such  stockholders,  for 
which  they  had  not  paid.  The  bill  was  mbse- 
quently  amended,  alleging  that  defendants  had 
fraudulently  received  assets  of  the  coiporatton 
for  which  they  had  not  paid,  alleging  actual 
fraud,  and  changing  the  bill  to  an  ordinary 
creditors'  bill,  and  graying  distwvery  and  an 
accounting.  MelA,  that  the  bill  as  amended  was 
not  objecBonable  tor  mnltifariousness. 

Appeal  from  City  C3ourt  of  Mmtgomcry; 

A.  D.  Sayre,  Judge. 

Bill  by  the  Capital  City  Insurance  Com- 
pany against  the  Montgomery  Iron  Works 
and  others.  From  a  decree  overruling  a  de- 
murrer to  the  bill,  defendants  appeal.  Af- 
firmed. 

The  original  bill  averred  that  Dimmlck, 
Baldwhi,  Chambers,  McAdama,  Bibb,  and 
Gralk  were  the  promoters  and  organlBerB  of 
the  defendant  corporation,  with  a  capital  stodc 
of  9S0,O0O,  for  which  the  above-named  parties 
subscribed,  and  paid  for  It  by  delivering  to  the 
defendant  corporation  $26,000  ta  property 
which  they  jointly  owned.  Bach  of  the  Bn1>- 
scrlbers  received  double  the  amount  of  stock 
for  which  be  subscribed;  that  all  of  said 
above  named,  except  Dimmlck,  Baldwin,  and 
Cralk,  were  insolvent,  and  each  owes  one- 
half  the  stock  he  subscribed  for,  viz.:  Dim- 
mlck and  Baldwin  owe  $2,500  each,  and 
Cralk  $1,250;  that  the  defendant  corporation 
Issued  ¥50,000  of  bonds,  of  which  Dimmlck, 
Baldwin,  and  Chambers  received  $5,000  each. 
Bibb  $7,600,  and  Otalk  $2,600^  without  pay- 
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ment  or  promise  to  pay,  and  tlie  bonds  were 
a  flctltions  Increase  of . Indebtedness;  tbat 
all  these  parties  transferred  said  bonds  be- 
fore they  -wen  due,  and  the  defendant  cor- 
poration paid  Interest  on  the  same  from  1887 
to  1885.  Dlmmlck,  Baldwin,  and  Gralk  were 
liable  for  the  money,  viz.,  face  Talne  of  the 
bonds  and  the  Interest  The  other  $25,000 
of  sakt  bonds  were  afterwards  pledged  to 
the  First  National  Bank.  Complainant  has 
the  f7,000  of  bonds  Issued  to  Bibb,  obtained 
by  pledge  from  Mrs.  Bibb,  without  notice  of 
Improiwr  Issue,  and  has  obtained  Judgment 
on  the  same  for  |T,966.00,  In  the  circuit 
court  of  Montgomery,  upon  which  execution 
has  been  returned  "No  property  found." 
Tbe  prayer  Is  that  Dimmick  and  Baldwin 
be  required  to  pay  f2,600  each  for  bonds, 
and  92,500  each  for  unpaid  stock  subscrip- 
tions, and  that  Oralk  be  required  to  pay 
91,260  for  bonds,  and  the  uune  amount  for 
stock. 

After  demurrOT  and  motion  to  dismiss  had 
been  sustained,  the  complainant  amended 
the  bill.  The  amended  bill  was.  In  sub* 
stance:  Dimmick,  Baldwin,  Chamb«s,  and 
Bibb  (omitting  McAdams  and  Craik)  were 
the  promoters  and  organizers  of  the  defend- 
ant corporaticn,  with  a  capital  stock  of  950.- 
000;  that  defendant  corporatiou  was  organis- 
ed as  a  successor  to  the  Montgomery  Iron 
Works  Company,  which  had  sold  its  plant  to 
Dlmmlck,  Baldwin,  and  Chambers  at  a  q»e- 
dal  consideration  of  950,000.  but  Dinunl<^ 
Baldwin,  and  ChambOTS  only  gave  922,900, 
or  some  other  sum  short  of  950,000,  and  that, 
whatever  they  did  pay,  they  paid  In  claims 
held  by  the  First  National  Bank  against  said 
tM  company;  that  Dimmick,  Baldwin  and 
Chambers  were  officers  of  said  bank,  and 
took  the  deed  to  tbe  property  purchased  in 
their  own  names,  but  really  as  trustees  for 
said  bank.  In  payment  of  Its  demands 
against  said  old  company;  that  Dlnunlck.  Bald- 
win, and  Craik  associated  Bibb  with  them 
on  bla  agreement  to  pay  97.S00  for  purchase 
of  mM  plant  at  925,000;  that  a  commission 
to  take  subscriptions  to  the  capital  stock 
Issued  to  Dlmmlck,  Baldwin,  Chambers,  and 
Bibb,  and  it  was  their  purpose,  together  with 
C^alk,  another  officer  of  said  bank,  whom 
tb^  had  associated  with  them,  to  furnish 
tbe  plant  of  said  old  company,  worth  not 
more  than  925,000,  to  the  defendant  corpora- 
tloD  In  payment  for  950,000  or  945,900  of  Its 
capital  stock  to  themselves  as  subscribers, 
and  926,000  of  the  bonds  of  said  defendant 
eoriMratlon  to  be  Issued  to  them;  Dlmmlck, 
Baldwin,  Chambers,  and  Bibb  wore  oSlcen 
and  directors,  and  th^e  were  only  two  oth- 
er directors,  Bowland  and  Nelson,  and  an 
agreement  was  made  by  which  950,000  of 
bonds  of  the  defendant  cotporatlon  were  Is- 
sued, of  which  Dlmmlck,  Baldwin,  and 
Chambers  each  received  ^,000,  Bibb  97.600, 
and  Craik  92,600,  without  pay  or  promlsa 
to  pay,  and  tin  ranaMns  926,000  ma  tam- 


ed Into  tbe  treasury  of  the  defendant  corpo- 
ration; that  the  subscription  tm  stock  was 
passable  In  money,  or,  if  in  property,  no 
entry  was  made  of  the  money  value  of  tbe 
property;  that  the  effect  was  a  fictitious  In- 
crease of  stock  and  Indebtedness,  and  void 
to  tbe  extent  It  was  more  in  value  than 
the  payment;  that  Dimmick,  Baldwin,  and 
Chambers  each  subBcrlbed  for  92,  Bibb  137, 
Oralk  46,  0.  B.  Wllklns  20,  Geo.  M.  Wilktas 
11,  McAdams  5.  shares,  and  Nelson,  Moses 
Bros.,  Howland,  Oaston,  and  Clc^ton,  1 
share  each;  that  tbe  shares  to  Nelson.  Mos- 
es, Howland,  Oaston,  and  Olopton  were  giv- 
en to  them  by  Dlmmlck,  Baldwin,  and  Cham- 
bers, and  paid  for  In  transfer  of  the  plant, 
which  was  worth  about  one-half  of  the  stock 
attempted  to  be  paid  for  with  said  plant, 
and  the  amount  of  bonds  and  stock  Issued  to 
them  was  a  flctitiouB  Increase  of  Indebted- 
ness and  stock  to  the  extent  that  they  were 
In  excess  of  the  value  of  the  plant;  that 
there  was  default  by  the  defendant  corpora- 
tion in  payment  of  Interest  on  tbe  said 
bonds,  and  the  trustee  under  tbe  mortgage 
took  possession  of  the  pr<verty;  aU  iMmds 
Issued  to  Incorporators  except  those  to  Dlm- 
mlck ft  Baldwin  (who  now  own  theirs)  have 
been  disposed  of;  all  stockholders,  except 
Dimmick,  Baldwin,  and  Craik.  are  Insolvent 
The  prayer  is  amended  by  asking  that  Dlm- 
mlck, Baldwin,  and  Craik  be  held  liable  for 
whatever  amount  is  shown  to  be  due. 

On  September  16,  1901,  tbe  complainant, 
against  the  objection  of  Dlmmlck,  Baldwin, 
and  Craik,  amended  Its  said  bill  so  as  t« 
aver.  In  substance,  as  follows:  Complainant 
sues  In  behalf  of  Itself  and  all  other  cred- 
ttors  of  the  Montgomery  Iron  Works,  who 
are  ^titled  to  the  benefit  of  a  creditors*  bUl* 
and  who  come  In  and  contribute;  that  «hd< 
plalnant  la  a  Judgment  creditor  of  tbe  Uon^ 
gomery  Iron  Works,  a  corporation,  which 
was  organised  under  the  laws  of  Alabama 
in  August,  1886;  that  ite  judgment  was  rm- 
dered  in  the  city  court  ot  Montgom^  for 
97,966.66  in  November,  1896,  and  was  return- 
ed "No  propoty  found"  befwe  the  filing 
of  the  original  bill,  and  the  debt  Is  unpaid; 
that  tbe  defendant  corporation  la  insolvent 
and  its  plant  has  been  sold;  that  In  August, 
188S,  Dimmick,  Baldwin,  Bibb,  and  Cham- 
bers were  the  promoters  and  commissioners 
for  the  organization  of  the  defendant  corpo- 
ration; that  on  August  16,  1886.  they  filed 
a  declaration  of  Incorporation  (which  Is  set 
out  as  an  exhibit),  fixing  the  capital  stock 
at  950,000,  and  on  the  same  day  received 
a  commission  to  open  books  of  subscription; 
that  on  August  20,  1886.  they  made  a  return 
of  their  proceedings  under  the  commission, 
and  a  certificate  of  incorporatlm  was  Is- 
sued, and  the  corporation  commenced  and 
continued  its  business  until  Its  failure;  that 
a  few  weeks  prior  to  August  16,  1886,  Dlm- 
mlck, Baldwin,  Chambers,  and  others  be- 
cam*  pnrdiaMn  fttf  not  eoceee^a^  910,000 
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In  caeb,  and  a  promlae  to  aasnme  certain 
debts  of  the  Monteomery  Iron  Woika  Oom- 
pan7  to  tbe  First  Nattonal  Bank  of  Mont- 
gom^,  of  which  W.  L.  GfaamberB,  Dim* 
mlck,  and  Baldwin  were  offlcers,  and  t<x  a 
small  amount  of  stock  in  the  defendant  cor- 
poration to  be  Issued  to  O.  B.  WUklns,  Geo. 
U.  WUklns,  and  McAdams,  who  were  In 
tbe  control  and  management  of  the  pn^ 
eriy  so  purchased;  that  tbe  whole  price  was 
less  than  $2S,000,  and  the  same  property 
was  within  a  month  conTcyed  by  Dlmmlck, 
Baldwhi,  and  Chambers  to  the  defendant 
corporation  tot  980,000,  bat  the  property  waa 
then  worth  less  than  ¥25,000,  and  It  was 
bought  with  the  purpose  of  conv^lng  to  the 
d^endant  corporation  at  a  fictitious  price; 
that  the  ¥80,000  was  paid  by  Issuing  950,000 
paid-up  stock  and  by  ¥26,000  In  cash,  raised 
from  the  sale  of  bonds— ttie  balance  paid  In 
some  way  unknown  to  complainant;  that 
Dlmmlck,  Baldwin,  and  Ohambers  were  In 
fact  the  Bubs<Tlbers  for  all  of  said  ¥60,000 
of  stock,  and  had  It  ffistribnted  among  them- 
selves  and  others;  they  never  made  any 
other  payment;  tbe  above  was  carried  out 
by  Dlmmlck,  Baldwin,  and  Chambers,  who 
controlled  the  directors  and  stock  of  the  de- 
fendant corporation;  ¥25,000  of  said  bonds 
were  sold  at  par,  and  the  proceeds  paid 
to  said  Dlmmlck,  Baldwin,  and  Chambers: 
that  Dlmmlck.  Baldw^  and  Chambers  never 
did  pay  any  debt  of  the  Montgomery  Iron 
Works  Company  to  tlie  First  National  Bank, 
agreed  to  be  paid  on  the  purchase  of  said 
property,  but  the  debts  of  the  Montgomery 
Iron  Works  Company  were  transferred  to 
tbe  account  of  the  Uontgomery  Iron  Works, 
80  that  said  property  so  conveyed  for  ¥80,- 
000  was.  In  fiict,  to  some  extent  paid  for  by 
said  Montgomery  Iron  Works  Itself;  that 
said  Dlmmlck,  Baldwin,  and  Chambers  con- 
spired among  themselves,  prior  to  the  or- 
ganisation of  tbe  defendant  cwporation,  to 
buy  and  resell  said  itroperty  to  the  defend- 
ant corporation  at  a  flotttioas.  price,  for  the 
purpose  of  Uodering,  delaying,  and  defiraud- 
Ing  tbe  subsequent  creditors  of  tbe  Mont- 
gomery Iron  Works,  who  might  give  credit 
upon  the  faith  that  said  ¥&0,000  had  been 
paid  in  money,  when  in  fact  said  stock  was 
not  i»id,  except  to  a  small  extent,  and  It 
was  well  known  to  Dimndcl^  Baldwin,  and 
Chambers  that  the  property  tJiey  sold  to  the 
defmdant  cofporatlan  was  not  worth  exceed- 
ing ¥16.000,  and  they  committed  a  fraud  up- 
on complainant  and  the  other  subsequent 
creditors  of  the  defendant  corporatloa;  that 
there  was  no  written  nnbacrlptlon  by  the 
subscribers  for  said  stock  whereto  a  reserva- 
tican  was  made  to  pay  their  said  sobscrlptioDs 
in  property,  and  said  subBcrlptlon  could  only 
be  paid  In  mon^,  and  all  of  said  subscr^ 
tlons  are  due,  except  the  actual  cash  value 
of  said  proper^  conveyed;  that  Dlmmlck, 
Baldwin,  and  Chambers  are  Jointly  liable 
for  said  ¥80,000^  less  916,000^  the  value  of 


the  pnverty  erav^ed;  that  Cnik  was  a 
subscriber  to  the  amount  of  ¥4,600,  and  nev- 
er paid  for  the  same  except  through  Dlm- 
mlck, Baldwin,  and  Cbambws,  as  abore, 
and  Is  indebted  In  a  hurge  amount  for  his 
subscription;  that  Dlnmilck  and  Baldwto 
each  subscribed  for  ¥8.200  of  said  stock,  and 
are  entitied  to  be  credited  their  pn^ortifm 
of  tbe  value  of  the  property  conveyed. 

By  the  bill  as  amended  on  September  16, 
1901,  the  complainant  sought  to  have  dia- 
covoy  made  by  the  defendanto  of  all  the 
facta  relating  to  the  transactiona  referred  to 
In  the  blU,  and  for  this  purpose  propounded 
several  totorrogatorles  to  be  answered  by 
said  defendants,  by  means  of  which  discov- 
ery was  sought  as  to  the  detaUa  of  said 
aeveni  transactions.  This  blU  was  verified 
by  the  affidavit  of  WlUlaM  Bioney,  who 
stated  In  his  affidavit  that  he  "was  president 
of  the  Capital  City  Bank,  whldb  is  a  1^1 
saccessor  of  the  Qipltal  City  Insurance  Co.," 
and  was  antborlzed  to  make  the  affidavit  In 
behalf  of  the  complainant  cwporation.  The 
said  Bumey,  to  said  affidavit,  stated  as  ftd- 
lows:  "I  have  known  of  the  allegations  of 
the  foregoing  bin,  and  state  that  the  same 
are  true  as  therein  alleged  whm  stated  ujun 
knowledge,  and  when  stated  upon  Informa- 
tion I  believe  them  to  be  true."  The  ^ 
fendanto  J.  W.  Dlmmlck,  A.  M.  Baldwto, 
and  a.  W.  Cralk  sevenlly  and  separately 
objected  to  the  allowance  of  the  amendment 
to  the  UU  as  filed  on  September  16,  1901, 
npon  the  grounds  that  the  same  was  a  de- 
parture from  the  cause  of  action  Involved 
in  the  origtoal  bUl,  that  It  was  oontndletory 
and  repui^nt  to  the  origtoal  bill,  and  that 
tiie  said  amendments  seek  to  bring  in  mat 
ter  which  la  stale  and  barred  by  the  statute 
of  Ilmltotions  as  new  matter  or  claims  which 
were  not  tovolved  in  the  original  cause  of 
action.  The  said  defendants  also  Jototiy  and 
separately  moved  to  strike  said  amended 
upon  tbe  followtog  grounds:  "(1)  The  same 
seeks  to  bring  in  matter  which  Is  stale  «nd 
barred  by  the  statute  of  limitations  as  new 
matter  or  dalm,  by  way  of  amendment, 
which  la  not  involved  In  the  tnlglnal  cause 
of  action  sought  to  be  litigated  In  the  orig- 
inal bill  as  am«ided  heretofore.  (Zt  No  <ader 
of  court  has  been  made  permitttog  the  some 
to  be  filed,  or  allowtog  it  as  an  amendment 
to  the  bill  of  complatot  as  theretofore  amend- 
ed, or  as  an  amended  bill.  Said  bin,  as 
amended  on  S^tember  18,  1601,  seeln  a  re- 
oovery  npon  a  dUFerent  rl^t  from  that  1^lon 
which  it  sought  a  recovery  eitiier  by  the 
wlgbial  bill  or  by  the  bUl  as  first  amended, 
and  Is  a  departure  fnmi  the  original  bUL  (4) 
Said  bill  sedts  to  convert  a  bill  to  compel 
tbe  payment  of  atock  snbscrlpttons,  and  to 
recover  for  a  fictitious  Issue-  of  bonds  bj  a 
judgment  creditor,  toto  a  general  creditor's 
hSll  for  an  accounting  for  fwoperty  trandu- 
lently  conveyed." 

Said  defendanto  Dlmmlck,  Baldwin,  and 
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Ornlk  also  jolnUy  and  separately  demurred 
to  tbe  bill  as  amended  on  Sqrt«nber  16, 1901, 
lywn  the  seronl  gnnmdB,  which  mar  ho 
summariied  aa  tollows:  (1)  It  appears  that 
complainant* a  said  judgment;  and  its  only 
right  of  action  against  theae  def^kdanta, 
grows  out  of  and  is  baaed  cm  bonds  which 
constltate  part  of  the  Identical  laane  of  bonda 
sought  to  be  Impeached  hweln  aa  ftandulent 
(2)  Said  bill  shows  <m  its  face  that  oomplaln- 
ant  stands  In  the  shoes  of  one  who  Is  In 
pari  delicto  with  these  respondents,  and  does 
not  show  when  It  became  a  creditor  of  the 
Montgomery  Iron  Works,  or  any  actual  fraud 
by  these  respondents,  or  any  of  them,  aimed 
at  or  affecting  said  complainant,  or  any  class 
of  credttm  of  the  said  Montgomery  Iron 
Works  to  which  ctnnplafnant  belongs.  (3) 
Said  UIl,  as  amended,  fsils  to  show  any  ac* 
tnal  frand  committed  by  th«e  respondents, 
or  any  of  them,  at  llie  time  of  w  subsequent 
to  complainant  becoming  a  credltw  of  aald 
Mcmtgomeiy  Iron  Works,  or  any  actual  fraud 
theretofore  committed  by  these  respondents, 
or  any  of  ttian,  aimed  at  <a  affecting  com- 
plainant, or  any  class  of  creditors  of  aald 
Montgomery  Iron  Works  to  which  complain- 
ant belongs.  (4)  The  bill  Is  multifarious  In 
that  It  is  not  abown  that  Graik  had  anything 
to  do  with  tbe  frauds  alleged  to  hare  been 
committed  by  Dimmit^,  Baldwin,  and  Gfaam- 
bera,  or  that  Cralk  received  any  of  said  bonds 
or  the  proceeds  thowof.  ({Q  It  appears  on 
tbe  face  of  said  bill,  as  amended,  that  com- 
plainant's alleged  right  of  action  sought  to 
be  oiforced  herein  was,  as  against  these  re- 
spondents and  each  of  them,  barred  by  the 
statute  of  limitations  prior  to  the  17th  day 
of  January,  180ft  when  the  original  bill  waa 
filed  in  this  cause.  (6)  If  tbe  said  Mon^ 
gomery  Iron  WoAs  ever  had  a  right  of  ac- 
tion against  these  respondents,  or  any  of 
them,  on  account  of  tbe  matters  complained 
of  in  the  bill  as  amended.  It  app^rs  that  the 
■sme  accrued  to  It  mrae  than  six  years  prior 
to  the  17th  day  of  January,  1886.  (7)  Bald 
bill,  as  amoided  on  Septembra- 18, 1901,  seeks 
a  recoTery  vptm  a  dlflorent  right  from  that 
upon  whl^  it  sought  a  recover  either  by 
tbe  <ffiglnal  bill,  or  by  the  bill  aa  fhst  amend- 
ed in  this  cause,  and  is  a  departure  from  the 
original  bllL  (8)  Said  bill,  as  amended,  seeks 
to  convert  a  bill  to  compd  the  payment  of 
stock  subecrlptloiia,  and  to  recover  for  a 
flctitlona  issue  of  bmids  by  a  Judgment  cred- 
itor. Into  a  genera)  eredltcwiT  bill  fOr  an  ac- 
ooantlng  fi«  property  ftandulmtly  conveyed. 
0»)  Said  bill  pniporta  to  be  filed  in  the  name 
at  the  Capital  City  Insurance  Company  and 
on  behalf  of  otiier  creditors,  and  yet  the  re- 
lief son^t  is  only  aa  to  tbe  Capital  City  In- 
surance Company.  The  defendants  Jointly 
and  seiiarately  demurred  to  so  mntdi  of  said 
trill  aa  ae^  a  recovery  from  them  upon  the 
following  grounds:  (1)  Said  bill,  as  amend- 
ed, is  not  properly  verified  aflBdavlt  of  a 
uompetoit  witness  as  to  the  truth  of  tbe 


statements  contained  therein.  (2)  Bald  bill, 
as  amended,  shows  on  its  face  tMt  it  Is  a 
mere  fishing  bllL  The  said  def  aidants  also 
moved  the  court  to  dismiss  the  bill  for  the 
want  of  equity. 

On  ttie  submlsskm  of  the  cause  upon  the 
objections  to  0ie  allowance  of  the  amend* 
ments,  on  the  motion  to  strike  said  amend- 
ment, and  on  the  demnrron  to  the  amended 
bill,  and  also  tbe  motion  to  dismiss  tbe  bill 
for  the  want  of  equity,  the  chancellor  ren- 
dered a  decree  overruling  said  objections, 
said  motion,  and  the  demnrrer. 

Watto,  Troy  ft  Caffey,  for  appellants. 
Ounter  ft  Ounter,  for  appellee. 

DOWDELL,  J.  Tbe  appeal  in  this  caae  is 
prosecuted  from  the  decree  of  the  city  court 
overruling  the  respondents'  demurrer  to  the 
bill  and  motion  to  dismiss  the  same  for  wuit 
of  equity.  On  such  appeal,  ruUnga  of  the 
court  on  objectimia  to  the  allowance  ot  an 
amendment  to  the  blU,  and  on  motion  to 
strike  the  am^idment,  cannot  be  considered, 
although  such  rulings  may  be  embodied  In 
the  decree  oa  the  demurrer.  Tbe  decree  la 
interlocutory,  and  tbe  appral  la  allomible 
only  by  ^rtue  of  the  stetute,  and  cannot  be 
extended  by  the  court  to  other  interlocutory 
orders  than  those  mentioned  in  the  stetute. 
The  assignments  of  error  relating  to  the 
courf  a  action  on  ohjectton  to  the  amendment 
and  motion  to  strike  are  therefore  not  to  be 
considered  by  us.  The  qnestlon,  however, 
on  the  amendment  aa  a  departure,  la  also 
presented  by  the  demurrer  to  the  blU,  and  to 
Uuit  extent  Is  properly  b^ore  us  the  ap* 
peaL 

The  bill  was  originally  filed  by  the  com- 
plainant aa  a  Judgment  creditor,  and  sought 
to  condemn  equitable  assete  the  Judgment 
debtor  omiioratlon  in  tbe  hands  of  other  de- 
fendante  to  the  satisfaction  of  oomplateant*a 
Judgment  In  such  proceeding,  other  Judg- 
ment creditors  owuli^  distinct  Judgmente 
might  have  properly  Joined  with  tbe  com- 
plainant in  the  suit  Brown  v.  Batee,  10 
Ala.  433.  If  other  creditors  m^ht  have  orlg- 
Inally  Joined  In  the  ault,  we  see  no  reason 
why  tibey  may  not  subsequently  be  let  In  by 
amendment,  though  the  effect  be  to  change 
the  bill  from  one  by  tbe  Individual  creditor 
Into  a  common  creditors'  bllL  The  'Qieory  of 
tbe  original  bin  as  to  the  liability  of  the  de- 
fendante  on  their  subscriptions  for  stock,  and 
tbe  pnrpoae  to  compel  payment  on  sucdi  lia- 
bility, Is  clearly  preserved  In  the  bill  as 
amended.  It  Is  true,  aa  steted  by  the  leun- 
ed  Judge  who  heard  the  cause  bdow.  that  the 
amended  bOI  ia  amplified  by  the  all^tlon 
of  actual  fraud,  in  addition  to  the  construct- 
ive fraud  Imputed  to  the  facte  alleged  In  the 
original  bill,  under  the  provUdona  contetoed 
in  the  Constitution  and  stetute,  but  this  did 
not  change  the  nature  of  liability  on  account 
of  stock  subscribed  for  by  the  defoidante 
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By  the  amendment,  the  complainant  also 
se^  to  farther  Increase  the  UablUty  of  the 
defendantB  Dlmml(^  and  Baldwin  by  alleg* 
tos,  as  a  part  of  the  same  frandnlent  scheme 
to  get  stock  for  less  than  Its  ralo^  they  got 
925,000  of  the  corporatlon*a  money  for  noth- 
ing. We  concur  in  the  conclusion  of  the  city 
court  that  the  amendment  did  not  woA  a  de- 
partnr& 

It  Is  ccaitended  by  counsel  for  appdlants 
that  the  aTerments  of  the  bill  show  that  the 
Montgomery  Iron  Works  was  organised  prior 
to  the  Code  of  1886.  and  that  the  law  la 
force  at  tiie  time  of  its  organization  "did  not 
require  tiiat  the  property  conveyed  In  pay- 
ment of  stock  should  be  eqml  In  value  to  the 
stock  in  payment  of  which  It  was  conv^ed, 
as  required  by  ^  law  In  f<nce  at  the  time 
the  original  blU  was  flled,  and  as  required  by 
tbe  law  In  force  now."  And,  upon  this  con- 
tention, it  Is  fnrthw  contended  that  Uie  bill 
Is  without  equity.  This  question  was  fb<»- 
oughly  considered  by  this  court  in  the  case  of 
tiie  Elyton  Land  Go.  t.  Birmingham  Water 
A  Blevator  Go,  02  Ala.  407.  9  Sooth.  129. 
12  L.  B.  A.  807.  2S  Am.  St  Bep.  60,  where  It 
was  held  that  there  was  no  distinction  in 
principle,  as  to  liability  on  account  of  sab- 
scriptton  for  stock,  under  section  180B  of  ^e 
Code  of  U76  and  seetlos  1S60  of  Uie  Code  of 
1886.  ae  purpose  of  both  statutes  beb^  Uie 
same— to  prevent  the  perpetration  of  tramdm 
upon  creditors  by  a»atton  of  fletitioiis  values 
and  false  credit  based  on-  watered  stock. 
The  decision  In  the  case  above  dted  fully  an* 
swers  arooUants'  contentton. 

The  discovery  sought  Is  Incidental  to  tbe 
main  object  ctf  the  bill.  In  sn^i  case  verifl- 
catton  of  the  bni  Is  not  required.  Buike 
Morris,  121  Ala.  126;  25  Booth.  7B0;  Plaster 
V.  Tbrone^Franklln  Shoe  Co.,  123  Ala.  86^ 
26  South.  225. 

The  Mil  shows  that  the  complainant  re- 
covered a  Judgment  agabast  the  resptrndent 
coxporatlcm,  Uontgome^  Iron  Works,  No- 
vember 21,  1895,  upon  which  execution  was 
Issued  and  returned  no  property.  Until  this 
was  done,  the  complainant's  r^bt  to  main- 
tain the  present  bill  did  not  exist,  or.  In  other 
wordi^  Its  r^ht  of  action  had  not  accrued. 
The  stiitnte  of  limitations  does  not  begin  to 
nm  until  ttie  right  of  action  has  accrued. 
WMhlngton  v.  Ncarwood.  128  Ala.  888.  80 
South.  405.  The  original  bill  was  flled  Jan- 
'  uary  IT,  1896,  and  the  last  amendment  was 
filed  September  16,  1001.  So  it  Is  made 
dearly  to  appear  on  the  face  of  the  bill  that 
the  amendment  was  flled  within  six  years 
after  the  right  of  action  accrued. 

The  bill,  as  amended,  Is  not  obJectlODable 
on  the  ground  of  multifariousness.  Hall  ft 
Farley  v.  Henderson,  114  Ala.  601. -21  SooOi. 
102a'  62  Am.  St.  Rep.  141;  Burke  v.  Monrls. 
121  Ala.  lao,  26  South.  759;  Allen  et  aL  T. 
Montgomery  B.  R.  Co.,  11  Ala.  487. 

The  decree  of  the  dty  court  overmling  the 
demurrer  and  motion  to  dismiss  Is  free  trom 
error,  and  the  same  will  be  affirmed. 


at  MlSL  M3) 

8TATB  V.  MOBTIBCBB. 
(Supreme  Gonrt  of  MtaslatippL   April  ST» 

1908.) 

PAMB  PRBTBNSBS— INDICTHENT— SUTFI- 
CIENGT. 

1.  An  indictment  charging  that  defendant, 
with  intent  to  defraud  the  county,  made  a  false 
report  to  the  county  superintendent  for  the  sec- 
ond month  of  school;  that  because  of  sacb  false 
report  he  was  allowed  a  second  assistant  teach- 
er for  the  third  month,  which  assistant  would 
not  have  been  allowed  had  he  not  misrepresent- 
ed the  attendance  for  the  aeetmd  month;  and 
that,  with  intent  to  deftaodf  he  wrongfully  ob- 
tained a  teacher's  pay  certificate  for  such  as- 
sistant—was defective  In  not  alleginx  that  the 
attendance  during  the  third  monm  did  not  en- 
title him  to  a  second  assistant  tor  sodi  mmtli, 
and  that  the  certificate  was  not  compensation 
for  services  actually  rendered  by  the  assistant 
during  such  month. 

Appeal  from  Ohrcuit  Court.  Tippab  Conn* 
ty;  P.  H.  Lowrey,  Judge. 

T.  B.  Mortimer  was  Indicted  for  obtaining 
a  teacher's  pay  certificate  by  mlsrepresenta- 
ttons.  A  demurrer  to  the  indictment  was 
sustained,  and  the  state  aKveals.  Affirmed. 

The  Indictment  in  this  case,  leaving  off  the 
formal  parts.  Is  as  f oUows:  ''T.  B.  Sfortlmer, 
late  of  tbe  county  afbresald,  on  tbe  4tii  day 
of  January,  1002,  in  said  cOtanty,  being  tbok 
and  there  the  lalnclpal  of  the  Blue  Mountain 
white  public  school  In  said  county,  and  It  be* 
ing  bis  duty  und»  the  law  to  make  monthly 
reports  to  the  county  mperlntdident  of  edu- 
cation of  said  county  of  the  number  ot  pajfllM 
In  attendance  upon  said  pnbllc  school,  and 
tbe  noaOdj  average  of  said  attendance  of 
popUs,  the  said  T.  B.  Mwtlmer,  aa  teadier 
aforesaid,  with  tbe  Intent  of  btm,  the  said 
Uwdmer*  unlawfolly,  des^nedly,  ftfonlons- 
]y,  wisely,  and  fraudulently  to  cheat,  wrmg, 
and  defraud  tbe  said  county  of  fnppab,  then 
and  there  did  unlawfully,  fdimloody,  de- 
Bl^edly,  folsdy,  and  frandulently,  virtue 
of  a  false  token  and  writing  called  a  mimfli- 
ly  report  of  said  school,  pretend  that  the 
school  repcfft  nude  by  him,  flie  said  Mortimer, 
on  the  4th  day  of  January,  A.  D.  JUKt^  tta 
the  said  month  of  tbe  Bine  Mountain  poblle 
white  school  In  said  county  b^slnnlng  <»i  the 
2d  day  ot  December,  19IM..  utd  mdlng  on  the 
80th  day  of  title  same  month,  was  true,  and 
by  said  report  did  say  that  there  was  In 
attendance  on  said  sdiool  for  said  month,  an 
average  attendance  of  82  i/so  piqills,  frttere- 
as  In  truth  and  In  fact  there  was  an  average 
attendance  of  less  than  80  pnpUs  for  said 
month,  mMns  of  wbldi  false  pretenses, 
and  false  report  of  the  average  attendance 
of  pupils  for  said  second  month  at  the  said 
school,  he,  the  said  T.  B.  Mortimer,  was  per- 
mitted by  tlie  conn^  supolntendeitt  of  edn- 
catlon  to  have  a  second  assistant  In  said 
school  for  tbe  third  month  of  said  school, 
which  assistant  would  have  not  bem  allowed 
for  an  average  below  80  pupils  for  secimd 
month,  and  by  means  tbraeof,  and  with  tn> 
tent  of  him,  the  said  Mortimer,  unlawfully, 
feloniously,  designedly,  falselyv  and  Cimudn- 
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leattr  to  tbeat,  wtonff,  and  defraud  tbe  lald 
oonnty  of  Tiinmli,  did  on  the  25fli  da7  of 
January,  1002,  In  aald  coonlTi  nnlaTrfnlly, 
felontooa^,  falsely,  deaHpiedly,  and  fTandu- 
lently  obtain  from  tbe  county  np^lntend- 
ent  at  edncatlui  of  lald  comity  a  teaeher'a 
pay  cerdflcate  tor  eald  second  asslBtant 
teacber,  of  the  valne  and  for  tlie  amoont  of 
th&rty-one  dollars,  and  then  and  tikere  did 
nnlavfnlly.  ffehmlonsly,  fiUsely,  and  design- 
edly obtain  from  tbe  dianceiy  clerk  of  said 
county  a  waznnt  <m  the  teacher's  fund  of 
said  county  for  tWrty-one  dollars,  and  for 
the  Talue  of  tWrty-one  dollars,  for  tbe -said 
aeoond  assistant  teachor  In  said  school, 
against  tbe  peace  and  dignity  of  the  state 
of  MlaaUrippL"  The  defmdant  demored  to 
tbe  Indictment.  The  demurrer  was  ittstaln- 
ed,  and  the  state  appeals. 

J.  N.  Flowers,  Asst  Atty,  Gen.,  for  the 
State.  Splght  &  Splght  and  Jones  &  Knox, 

for  appellee. 

FBICU,  J.  The  indictment  against  appel- 
lee Is  defectlTe  in  not  aliasing  snbstantlally 
that  the  attendance  during  the  third  month 
did  not  entitle  the  school  to  the  second  as- 
sistant for  the  Bald  month,  and  that  the  war- 
rant was  not  compensation  for  services  ac- 
taally  rendered  by  the  assistant  during  the 
third  month.  It  should  have  negatived  the 
idea  that  the  payment  was  made  for  tbe 
aetrUxB  rendered  by  the  assistant  during  the 
third  month,  and  with  the  average  attend- 
ance entitling  the  school  to  a  second  assist- 
ant. The  presumption  Is  that  the  money 
was  paid  for  services  actually  rendered,  and 
with  the  requisite  number  of  pupils,  and  not 
on  account  of  any  mlsrepresmtatloui  made 
by  tbe  appellee. 

Afilrmed. 


TTIiER  «t  al.  7.  CITT  OF  BAY  ST.  LOVIB. 

^niHreme  Ooort  of  MisslsslppL    April  27, 

1908.) 

irUNIOIPAL  OORPO RATIONS— BTRffBTS—DITCH- 

.■S  —  CONSTRUCTION  —  OVBRFIX)W  —  DAU- 
AOK9  TO  LAMDOWNXR  —  BUILDING  —  COM- 
PLAINT. 

1.  A  complaint  In  an  sctfon  against  a  dty 
alleged  that  ditches  were  constructed  io  varioaa 
etreets,  which  emptied  Into  a  cnlvert  whicli 
crossed  plaintilTs  land,  and  that  one  such 
^tch  was  dredged  and  widened,  and  that  all 
mcb  ditches  were  so  constmeted  as  to  be  in- 
adeQuate  to  convey  tfaa  water  emptring  into 
them,  and  tbcir  surplus  water,  emptying  into 
Aikother  ditch,  was,  becaose  of  its  Inadequate 
CBpacity,  overcharged,  causing  an  overaow, 
-which  was  discharged  on  plaintiffa  land,  ana 
that  the  board  of  aldermen  obstructed  the  up- 
per end  of  tbe  culvert  to  prevent  trash  from 
entering  it  whereby  it  was  rendered  useless, 
causing  the  ditch  to  overflow  and  discharge 
great  quantities  of  water  on  plaintifrs  laud. 
H4ld  that,  uliile  the  declaration  was  not  very 
dear.  It  snfflcleDtly  charged  that  the  damage 
was  done  by  uegl%eut)y  constructing  new  wa- 
terways, tm  that  they  could  not  cany  the 
water,  after  wideuirg  and  dredging  stresb^ 
wbich  caused  the  overflow. 


Appeal  from  Olrcnlt  Ooort,  Hanwii*  Coun- 
ty; J.  H.  NeriBe,  Jndga 

Action  by  B.  r.  l^ler  and  ottiws  against 
tbe  dty  of  Bay  St  loula.  From  a  Judgment 
sustaining  a  demurrer  to  tbe  declaration, 
plaintiffs  appeal  Berersed. 

This  Is  a  suit  to  recover  damagra  to  a  lot 
In  defendant  town.  The  declaratlou  de- 
scribes the  lot  as  situated  on  tbe  comer  of 
Carroll  avenue  and  Second  street,  and  al- 
leges that  plalntltFs  were  the  owners  of  same, 
and  then  alleges  that  about  the  year  1897 
there  was  a  culvert,  2%  feet  wide  and  2% 
feet  deep,  running  across  Second  street,  and 
that  dnrlng  that  year  plaintiffs  extended  it 
across  their  lot,  at  their  own  expense;  that 
afterwards,  because  of  the  great  quantity  of 
water  flowing  Into  said  culvert  from  ditches 
which  emptied  into  Second  street,  It  became 
and  was  overflowed  to  the  depth  of  8  feet  or 
more,  whereby  the  water  covered  their  lot, 
and,  In  receding,  washed  and  damaged  their 
said  lot;  that  in  April,  1898,  a  ditch  extend- 
ing from  the  npp^  or  western  end  of  tbe 
culvert  on  Second  street  to  Main  street,  a 
distance  of  1,141  feet,  was  dredged,  and  in 
many  places  widened,  and  that  at  or  about 
the  same  time  the  ditches  on  Main  street, 
Toulme  street,  St  Gewge  street  Carroll  av> 
enue.  and  other  ditches  named,  were  cat,  all 
of  which  emptied  Into  Second  street;  that  all 
of  these  ditches  were  so  negligently  con- 
Btmcted  as  to  be  Inadequate  to  properly  con- 
vey the  water  emptying  Into  them,  and  their 
Burplos  water,  emptying  into  another  ditch, 
was,  because  of  its  inadequate  capacity,  over- 
charged with  water  flowing  from  the  other 
ditches,  and  thereby  caused  an  extraordinary 
and  quick  flow  of  water,  whereby  a  great 
quantity  of  trash  and  dSbrla  banked  up 
against  the  culvert  on  Second  street  so  as  to 
cause  an  overflow  of  water  from  1  to  8  feet 
deep,  which  was  discharged,  on  plaintiffs'  lot 
all  of  which  was  caused  by  the  negligent 
careless,  unskilled,  and  Improper  manner  of 
the  construction  of  said  ditches;  that  tiie 
board  of  mayor  and  aldermen  put  some  ob- 
structions at  the  upper  end  of  said  cnlvert  to 
prevent  trash,  etc.,  from  entering  the  cul- 
vert and  by  means  of  said  obstructiou  the 
culvert  was  rendered  useless,  causing  the 
ditch  to  overflow  and  discbarge  great  quan- 
tities of  water  on  plaintUfs'  said  lot 

D.  B.  Seal  and  W.  H.  Bfaybln,  for  appe^ 
lants.  Bowers,  Chaffe  Se  McDonald,  tor  ap- 
pellee. 

CALHOON.  J.  WhUe  the  declaration  Is 
not  very  clear,  it  seems  to  be  sufflclentiy 
chai^red  that  the  damage  was  done  by  negli- 
gently constructing  the,  new  waterways  so 
that  they  could  not  carry  tbe  water,  after 
widening  and  dredging  the  streets,  and  that 
this  caused  the  overflow.  (Sould  on  Waters, 
I  261,  pp.  S80,  631.  We  think  the  demurrer 
to  the  declarations  should  bare  been  over- 
ruled. 

Reretsed  and  lemanfled.^^^  byCiOOgle 
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lias  Ala. '  nay 

WILKINSON  ct  ftL  T.  liBHBIAN-DUBB 
CO.* 

(Supreme  Oonrt  of  Alabama.  Fab.  28,  1908.) 

ADVBRSB  POSSESSION— POSSESSION  OP  RB- 
CBIVBR—TACKINQ. 

1.  Where  land  waa  occupied  by  a  receiver  in 
proceedings  to  foreclose  a  mortgage  thereon, 

Eersons  holding  under  a  sale  in  such  proceed- 
igB  were  not  entitled  to  tack  the  time  of  euch 
receiTer'B  possession  to  the  duration  of  their 
snbsequent  holdiog,  in  order  to  establish  title 
by  adverse  possession. 

2.  Where,  at  the  time  proceedings  were 
toought  to  foreclose  a  mortgage,  the  mortgagor 
was  not  in  pOEseBsion,  bat  had  surrendered  pos- 
asBsioQ  to  plalntifl's  ancestor,  the  possession  of 
a  receiver  appdntad  in  sack  proceedfaigB  could 
not  be  treated  aa  the  poaseeaion  of  tiie  mort- 
gagor. 

Appeal  from  Oreult  Court,  Batler  County; 
Gordon  MacdonaU,  Special  Judge. 

Statutory  action  in  tlie  nature  of  eject> 
ment  by  Salome  T.  Wllkinaon  and  otbers, 
heirs  of  W.  W.  Wilkineon,  deceased,  against 
tbe  IftiunaU'Dorr  Company.  From  a  Judg- 
ment In  foTor  1^  defendant,  plaintiffs  ap- 
peal. Reversed. 

Tbe  land  was  originally  owned  by  W.  W. 
Wilkinson,  the  ancestor  of  the  plaintiffs. 
The  defendant  claims  under  a  deed  executed 
to  it  by  the  executors  of  the  will  of  Moses 
Weil,  deceased.  AH  the  other  facts  of  the 
case  are  sufficiently  shown  in  the  opinion. 

Tbe  plaintiffs  requested  the  court  to  give 
to  tbe  Jury  the  general  affirmatiTC  chaise 
and  duly  excepted  to  the  court's  refusal  to 
give  said  charge  as  asked. 

The  court  at  the  request  of  the  defendant 
gave  the  general  afflrmatlTO  charge  in  Its 
favor,  and  to  the  giving  of  this  charge  the 
plaintiffs  duly  excepted. 

J.  F.  StalUngs,  for  appellants.  Watts, 
Troy  &  Csfley,  for  appellee. 

HARALSON,  J.  W.  W.  Wilkinson,  the 
o^ginal  owner  of  the  land  sued  for,  gave 
a  deed  to  tbe  property,  on  July  Q,  1886,  to 

H.  Z.  Wilkinson,  who  went  Into  possession 
of  the  same  and  continued  In  possession, 
claiming  the  property  as  his  own,  until  1888. 
when  it  passed  again  Into  tbe  possession  of 
W.  W.  Wilkinson,  who  claimed  the  same, 
holding  possession  and  renting  it  for  his 
own  benefit  for  the  year  1888,  and  up  to 
September,  1889,  when  possession  of  said 
property  was  taken  by  j!.  A.  McOehee  as  re- 
ceiver, under  an  appointment  and  order  of 
the  chancery  court,  and  the  said  H.  Z.  Wil- 
kinson did  not  have  possession  or  claim  any 
right  to  possession  or  title  during  1888  or 
1889,  or  subsequent  to  those  years.  On  the 
21st  September,  1888.  while  H.  Z.  Wilkinson 
held  a  deed  from  W.  W.  Wilkinson  to  the 
land,  be  executed  a  mortgage  to  Moses  Weil 
on  tbe  property,  to  secure  an  alleged  indebt- 
edness of  $24,000.  parts  of  which  were  due 
in  1889,  1890,  1891,  1892  and  1893.   On  April 

I,  1889,  said  Weil  filed  bis  bill  against  H.  Z. 
Wilkinson,  in  tbe  chancery  court  of  Butler 
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county,  alleging  default  In  tbe  payment  of 
the  mortgage,  praying  among  other  things 
tbe  appointment  of  a  receiver  to  take  pos- 
session of  the  property.  Said  mortgage  waa 
duly  foreclosed  by  a  sale  of  the  property 
under  the  decree  of  the  court  therefor,  and 
the  said  Well  became  the  purchaser.  A  deed 
to  tbe  property  upon  a  confirmation  of  the 
sale,  was,  under  the  orders  of  the  court, 
executed  to  said  Well  by  the  register  of  the 
court,  on  the  15th  January,  1892.  One  J.  A. 
HcQflhee,  according  to  the  prayer  of  the  bill, 
was  appointed  receiver  of  the  propertyt  and 
as  such,  and  not  otherwise.  In  September, 
1889,  took  possession  of  the  same  pending 
tbe  litigation.  On  the  8th  of  April,  1892. 
HcGehee,  the  receiver,  by  the  orders  of  said 
court  of  chancery,  delivered  possession  of 
the  property  to  said  Well,  the  purchaser  of 
the  same  at  said  foreclosure  sale.  Since  that 
date,  as  the  evidence  shows  without  conflict, 
said  W^ell,  and  those  under  him,  Including  the 
defendant,  have  held  the  property  claiming 
title  to  the  same,  openly,  notoriously  and 
bostlie  to  the  world. 

W.  W.  Wilkinson  died  July  24,  1894,  and 
the  plaintiffs  are  his  children.  This  suit 
was  Instituted  by  them,  April  8,  1901,  nine 
years  to  the  day  after  tbe  delivery  of  tbe 
possession  of  the  property  by  the  recelTer  to 
said  Welt,  or  his  agent 

The  plaintiffs  seek  to  recover  on  the 
ground,  that  being  the  children  of  said  W. 
W.  Wilkinson,  they  have  the  legal  title  to 
the  property,  and  that  the  said  deed  of  their 
father,  W.  W.  Wilkinson,  to  H.  Z.  Wilkinson, 
on  the  6th  July,  1886,  under  which  he  mort- 
gaged the  property  to  Well,— under  whom  de- 
fendants claim,— was  Told,  for  the  reason, 
that  the  grantor,  W.  W.  Wilkinson,  was  in- 
sane at  the  time  he  signed  It,  and  was  totally 
incapable,  mentally,  of  transacting  any  busi- 
ness. 

The  defendants  seek  to  defend,  on  the 
ground,  that  they  and  those  under  whom 
they  claim,  held  the  land  by  adverse  pos- 
sesslou  for  10  years  before  this  suit  was 
Instituted. 

It  is  not  disputed,  that  d^endanta  held 

adverse  possession  for  nine  years,  and  to 
fill  out  their  full  period  of  ten  years  adverse 
possession,  they  seek,  contending  that  they 
have  the  right,  to  tack  onto  their  possession  of 
nine  years,  the  possession  of  J.  A  McOehee, 
as  receiver  in  the  said  chancery  case  of 
Well  V.  H.  Z.  Wilkinson,  as  was  held  by  the 
court  below  could  be  done,  and  this  is  the 
main  question  for  review. 

"A  receiver  Is  an  indifferent  person  be- 
tween the  parties  to  a  cause,  appointed  by 
the  court  to  receive  and  preserve  the  prop- 
erty or  fund  in  litigation,  pendente  lite,  when 
It  does  not  seem  reasonable  to  the  court  that 
either  party  should  hold  It.  He  Is  not  the 
agent  or  representative  of  either  party  to  the 
action,  but  is  uniformly  regarded  as  the  offi- 
cer of  the  court,  exercising  his  functions  la 
the  Interest  of  neither  plaintiff  nor  defend- 
ant, but  for  tbe  coi|9m^<M^C9Sjiril  itSe 
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partteB."  Hl^  on  BecelraB,  1;  Boott  t. 
Ware,  66  Ala.  186;  Gayle  Johnson.  80  Ala. 
302.  His  appointment  "dnea  not  detarmlne 
any  right,  or  afFect  the  tttle  of  tither  party, 
In  any  mannw  whatever.**  Aa  to  this,  the 
status  quo  ot  the  parties  is  unaffected  and 
preserred,  and  the  appointment  *1s  not  to 
oust  any  party  of  hia  tight  to  the  possession 
of  the  property,  but  merely  to  retain  It  for 
the  benefit  of  the  party  who  may*  ultimately, 
appear  to  be  entitled  to  it:  and  when  this 
ascertained,  the  receiver  will  be  ccmsldered 
as  his  recelrer."  Elllcott  t.  Warlord,  4  Md. 
80;  2  Jones  on  Mortgages.  {  1S86. 

To  tack  the  possession  of  sereral  holders 
t<^ther,  to  make  it  an  adverse  possession  of 
ten  years,  It  Is  essential  that  privity  between 
them  be  shown,  and  ecmtinuity  of  possession 
without  break  or  Interval  (I*  ft  N.  R.  Go.  v. 
Phllyaw.  88  Ala.  264,  6  South.  837;  Biggs  v. 
Follv.  64  Ala.  141);  and  the  burden  of  prov- 
ing adverse  possesion,  whether  done  by 
tacking  one  or  more  continuous  possessions 
or  otherwise,  rests  on  the  party  asserting  It 
<Newton  T.  L.  ft  N.  R.  Oo.,  110  Ala.  474,  18 
South.  19). 

Again,  it  seems  to  be  well  settled,  tbat 
*Hhe  possession  of  a  prior  occupant,  of  a 
character  Insnffldent  to  glfe  title  by  adverse 
possession,  cannot  be  united  with  a  subse- 
quent possesslrai  of  another  to  protect  title 
by  adverse  possession  in  the  latter.*'  1  Gyc. 
1006,  and  authmitleB  there  dted. 

It  Is  claimed  by  the  plaintiffs,  that  the 
possession  of  the  receiver.  J.  A.  McGehee, 
who  held  possession  under  his  appointment 
for  over  two  yeara,  was  not  a  holding  by 
him  adverse  to  them,  but  that  the  receiver 
had  merely  as  the  agent  of  the  court,  to  do 
wltti  tbe  property  as  the  court  should  dh«ct, 
on  the  termination  of  the  said  foreclosnre 
suit.  The  theory  of  the  defense  la;  that  the 
possession  of  the  receiver  was  their  posses- 
sion, and  by  relation  must  be  exdnslve 
tbroughont  tbe  whole  period  of  the  litiga- 
tion, fRtm  his  appointment  to  his  discharge, 
but  tUs  theory  is  unsound.  Again,  the  only 
person  In  this  case  whose  estate  could  be 
tacked  to  aid  defendants  in  their  claim  of 
adverse  possession,  la  H.  Z.  Wilkinson,  un- 
der whose  alleged  mortgage  from  W.  W. 
Wilkinson,  defendants  claim,  and  the  de- 
fendants* defense  of  advove  possession  for 
ten  years  before  the  instltatlon  of  this  suit 
must  fall  to  tbe  ground,  for  It  is  shown  with- 
out dispute,  that  H.  Z.  WUkinson,  for  two 
years  before  the  receiver  was  appointed  was 
not  In  possession  of  the  property  sued  for, 
and  was  not  claiming  it  as  bis  own,  but  for 
that  time,  he  had  surrendered  it  to  W,  W. 
Wilkinson,  who  by  bis  agent  went  Into  and 
remained  In  possession  of  the  property,  claim- 
ing it  as  bis  own.  until  he  died  In  1894. 

The  court  below  excluded  the  evidence  that 
said  W.  W.  Wilkinson  was  non  compos  men- 
tis before,  and  at  the  time  of  the  signing  of 
bis  deed  to  said  H.  Z.  Wilkinson  and  con- 
tbinoasly  since,  to  the  date  of  his  death.  This 
ruling  could  hare  been  indulged  only  on  the 
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froond  tbat  ttw  theory  of  dtfraOant^  defense 
of  adverse  possession  for  ten  years  was  cor- 
rect Having  held  that  this  theory  was  un- 
tenable, the  emw  in  tbe  enflualon  of  the 
evidence  Is  manifest  It  was  competent  to 
ahow  that  the  deed  of  said  W.  W.  to  H.  Z. 
Wilkinson  was  void.  Wilkinson  t.  Wilkinson, 
129  Ala.  279,  80  Sooth.  S78. 
Reversed  and  remanded. 

(US  Ala.  «6S} 

DUNHAM  v.  DUNHAM. 

(Sapreme  Court  of  Alabama.   July  10.  1908.) 

Appeal  from  Chancery  Goort,  Montgomery 
Coonty;  W.  U  Parks,  Cbaacellor. 

Horace  Stringfellow  and  Q.  W.  Owens,  for 
appellant  Francis  O.  Cafley.  A.  A.  Wiley,  end 
J?  M.  Cliilton.  Cor  appellee. 

The  biil  In  thla  case  was  filed  by  the  appel- 
lant aRainst  the  appellee,  seeking  a  divorce 
from  tne  latter  on  vie  ground  of  aanltery.  On 
the  final  sabmlsslon  of  the  cause  upon  the  plead- 
ings and  pnot,  the  chancellor  decreed  that  the 
complainant  was  entitled  to  the  relief  prayed 
for  and  panted  the  divorce.  On  this  appeal, 
in  accordance  with  an  agreement  between  the 
parties,  the  decree  ot  the  chancellor  Is  reversed, 
and  a  decree  rendered  dismisshig  the  bill. 

Opinion  by  SHARPS,  J. 

(U8  Ala.  sra> 

GREENE  T.  STATB. 

(Sapreme  Court  of  Alabama.  Jane  30,  1903.) 

Appeal  from  Coffee  County  Court;  J.  M. 
Loflui,  Judge. 

J.  F.  Sanders,  (or  appellant  Massey  Wil- 
son, Atty.  Gen.,  for  the  State. 

The  appellant  In  this  case  was  prosecuted 
and  coaricted  for  going  near  a  dwelling  of  an- 
other, and,  in  the  presence  or  hearing  of  hla 
family,  using  abusive,  insulting,  and  obscene 
language.  The  judgment  ol  conviction  is  af- 
firmed, on  the  aatnority  of  Dillard  T.  State 
(present  term)  34  South.  851. 

Opinion  by  SHARPE,  J. 

-=  (138  Ala.  871) 

ROBINSON  V.  CLARK. 

(Supreme  Court  of  Alabama.  June  SO,  1903.) 

Appeal  from  Circuit  Court.  Limestone  Coun- 
ty; A.  H.  Alston,  Jadge. 

D.  W.  Speake,  for  appellant  A.  J.  Harris, 

for  respondent 

The  sppellee  brought  tbe  present  action 
against  the  appellant  to  recover  damages  for 
false  tmprigonmenC  A  judgment  of  dismissal 
was  entered  on  motion  of  the  plaintiff,  and  the 
defendant  was  by  the  court  taxed  with  the 
costs  of  the  suit.  From  this  judgment  the 
present  appeal  Is  prosecoted.  The  Judgment  Is 
affirmed,  on  the  authority  of  BobuuOn  v. 
Stames,  34  South.  686. 

Opinion  by  DOWDBLL,  J. 

(tt  HlaB.  100) 
JBNKINS  V.  STATa 

(Snprsme  (3ourt  of  MississlppL    April  ST* 
1903.) 

INTOXICATIKa  UqiTOR  — PSOCURZNa  FOB 
DRUNKARD-IHDICTHBNT— BTIDENCB. 

1.  Code,  I  1584,  makes  it  an  offense  to  pro- 
care  llQUor  for  a  minor,  unless  it  be  procured 
by  one  the  guardian,  etc.,  of  the  minor.  Held, 
that  knowledge  that  the  one  for  whom  it  is 
procured  la  a  minor,  etc,  la  not  necesaary  to  the 
offense. 
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2.  D«f aidant  wu  Indicted  nndtt  Code,  i 
1594,  proTlding  that  U  as;  person  ihall  sell 
liquor  to  a  person  In  the  habit  of  being  intox- 
icated, or  to  any  minor,  or,  not  being  a  parent 
or  guardian  to  tbe  minor,  shall  procare  liqaor 
for  a  minor,  or  tor  a  person  in  the  habit  of 
being  Intoxicated,  he  shall  on  conviction  be 
fined,  etc.  Tte  Indictment  allied  that  accnsed 
unlawfully  procured  lignor  for  one  B.,  know- 
ing that  he  was  in  the  habit  of  becoming  in- 
toxicated, "not  then  and  there  being  the  par- 
ent and  guardian  of  said  Brown,  nor  in  loco 
parentis  to  said  Brown."  There  was  no  charge 
that  B.  was  a  minor,  nor  an^  evidrace  to  that 
effect  Beld-,  that  a  new  trial  would  not  be 
grauted  because  there  was  no  evidence  to  show 
negatively  that  accnsed  was  not  the  parent  or 
guardian  of  B.,  such  words  In  the  Indictment 
beinguseleas  and  immaterial. 

3.  Where  a  drualiard  gave  defendant  money 
to  buy  whisky,  and  defendant  bought  It  In  an- 
other state,  but  before  bis  train  reached  Mie- 
siasippi  handed  the  whiflky  to  ft  boy  on  the 
train,  the  offense  waa  complete. 

Appeal  from  Circuit  Court,  Tishomingo 
Oonnty;  XL  O.  Bykes,  Judge. 

Geo^  Jenkins  was  oonTicted  itf  nnlmw- 
fall7  procnrisg  liquor  for  a  person  In  Tlola- 
tlon  of  Cod^  I  1594,  and  he  appeals.  Af- 
firmed. 

The  proof  was  that  Jenkins  and  Brown 
Uved  Id  luka.  Miss.,  and  Brown  gave  some 
money  to  Jenkins  to  buy  whisky  with,  and 
Jenkins  went  to  Cherokee,  in  Alabama,  and 
bought  the  whisky,  and  started  back  to  Inka 
with  it,  and  before  be  got  into  Mississippi 
he  handed  the  jug  of  whisky  to  a  Doy  on 
the  train,  and  did  not  get  It  any  more. 
When  he  reached  luka  be  was  arrested,  and 
some  whisky  he  had  was  taken  from  him, 
and  the  Jug  he  had  bought  for  Brown  was 
also  gotten  by  the  officer,  and  was  never 
deUvered  to  Brown  at  all.  The  proof  also 
shows  that  Brown  vras  In  the  habit  of  be- 
coming Intoxicated.  On  this  evidence  Jen- 
kins was  convicted  and  sentenced,  and  from 
that  Judgment  he  appeals. 

Oandler  &  Candler  and  Candler  &  Sawyer, 
for  appellant  J.  N.  Flowers,  Asst  Atty. 
Oen.,  for  the  State. 

CATjHOON,  J.  The  Indictment  Is  drawn 
under  the  conclu^ng  clause  of  Code,  8  1S94. 
That  whole  section  is  in  these  words: 

"Sec.  1694.  If  any  person,  whether  having 
license  to  retail  llqaors  or  not,  shall  sell  any 
vinous,  alcoholic,  malt,  intoxicating  or  spir- 
ituous liquor,  or  Intoxicating  bitters  or  other 
drink  which  If  drunk  to  excess  will  produce 
Intoxication,  In  any  quantity  to  any  person 
In  the  habit  of  becoming  Intoxicated,  to  an 
Indian,  or  to  any  minor,  or,  not  being  a  par- 
anf(  guardian^  or  in  Joco  parentu  to  the  mi- 
nor, shall  procure  such  Uqaor,  bitters  or 
drink  /or  a  minor,  or  shall  prooore  the  same 
for  an  Indian,  or  for  a  person  in  the  habit 
1^  beeonUng  intoxicated,  he  shall,  on  oonvio- 
tlon,  be  flued  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thotisand  dollars,  or 
imprisoned  In  the  county  Jail  not  exceeding 
six  months  or  both."   (Italics  ours.) 

It  la  true  that  the  indictment  reads:  "Did 


unlawfully  procure  vinous  and  spirituous 
liquor  for  W.  8.  :^wn,  knowing  the  said 
Brown  to  be  in  the  habit  of  becoming  intozl- 
eated,  not  then  and  there  being  the  parent 
and  guardian  of  said  Brown,  nor  In  loco  pa- 
rentis to  said  Brown,  etc."  The  word  "know- 
ing" Is  pure  surplusage,  knowledge  being  not 
at  all  essential  to  the  ofiFense.  The  other 
words  underscored  In  the  above  extract  from 
the  statute  are  also  useless  end  immaterial, 
since  they  refer  to  minors  only,  as  will  be 
seen  by  reading  the  whole  of  section  1594  In 
connection  with  the  extract  Here  there  la 
no  charge  that  Brown  was  a  minor,  and  no 
pretense  that  he  was  in  the  evidence.  So 
we  repudiate  the  view  that  a  new  trial 
ahould  be  had  because  there  is  no  evidence 
to  show  negatively  that  Jenkins  was  not 
parent,  guardian,  or  In  loco  par^tls  to 
Brown.  The  words  do  not  Involve  such  a  dfr- 
Bcriptlon  of  the  offense  as  to  compel  proof. 

Neither  do  we  subscribe  to  the  contention 
that  the  offense  is  not  completed  If  the  liquor 
la  not  actually  delivered  to  the  drunkard. 
One  of  the  deflnltlons  given  by  Webster  of 
the  word  "procure"  is  "to  acquire  or  provide 
for  one's  self  or  for  another."  Jenkins  was 
provided  by  the  inebriate  with  money  to  boy 
In  Alabama,  Just  across  the  line,  and  bring  to 
him  the  liquor.  Jenkins  accordingly  bought 
It  in  Alabama,  and  brought  It  to  Mississippi 
tor  delivery  to  Brown,  when  he  was  arrested. 
It  is  idle  to  say  he  did  not  bring  it  to  Mls- 
^IppL  True,  he  gave  It  for  some  purpose 
of  bis  own,  easily  to  be  surmised,  to  a  boy 
on  the  train  for  notice  and  safe-keeping. 
But  he  came  with  it  on  that  same  train,  and 
was  the  real  custodian.  Tho  bor  VM  bla 
mere  instroment 

Affirmed. 

(«  na.  STC» 

FLORIDA  CENT.  &  P.  R.  CO.  v.  DAVia 
(Supreme  Court  of  Florida,  Divldon  A. 
March  31,  1903.) 
RAILBOADS— KIIiLINa  DOaS. 
1.  A  railroad  company  is  liable  in  damasea 
for  the  negligent  killing  of  a  dog  by  fta  engUM 
and  train  of  cars,  dogs  in  this  state  being  ptvp- 
eriy,  and  taxable  as  other  personal  property. 
(Syllabus  by  the  Court) 

Error  to  (Circuit  Court;  BCadlaon  Ooontjr; 
John  F.  White,  Judge. 

Action  by  Charles  B.  Davis  against  the 
Florida  Central  &  Peninsular  Baitroad  Com- 
pany. Judgment  for  plalntUF,  and  defendant 
brings  error.  Affirmed. 

Henderson  ft  Henderson  and  H,  3.  McOall, 
for  plaintiff  In  error.  Chas.  BL  Davis,  In 

pro.  per. 

SHACKBLFORD,  T.  The  defendant  In 
error,  who  was  plaintiff  below,  brought  an 
action  against  the  plaintiff  In  oror  in  the 

Madison  county  circuit  court  for  the  alleged 
negligent  killing  of  a  dog.   The  declaration 

T  L  Bm  AbIsuU%  -ral.  X  Cent.  Die  I  Ul.  ■ 
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aUeged,  In  nbstaiKw,  that  plabitlfl  ma  pm- 
aeaaed  of  a  oertaln  dog,  vpon  which  he  was 
paying  tains,  and  fliat  said  dog  went  upon 
the  railroad  of  defendant  at  a  place  that  was 
commonly  trareled  by  pedestrians,  and  that 
while  said  dog  was  so  upon  said  railroad  of 
defendant  It  was  negUgentiy  struck  and  klUed 
by  the  loooniotlTe  and  train  ct  cars  of  de- 
fendant; the  damages  being  laid  at  |200:  A 
ctemnrrer  was  Interposed  by  the  defendant  to 
the  declaration  upon  the  grounds  that  no 
canse  of  aetlim  was  set  (wth  therein,  and 
that  no  "caose  of  action  can  accrue  In  this 
state  to  any  damage  done  to  dogs,  such  as 
the  declaiatlon  sets  forth  and  cJalma."  The 
demnrtec  was  orerniled,  pleas  filed,  and  trial 
lud.  which  resulted  In  a  ver^ct  and  Jndg- 
ment  for  plaintiff  In  ftn  sum  of  fSO.  The 
defmdant  se^  rerersal  writ  of  error. 
The  testimony  Is  not  brought  up,  and  the  oiw 
ty  eiTor  assigned  Is  the  overruling  of  the  de- 
murrer. 

In  this  state  a  dog  Is  property,  and  taxable 
as  other  personal  property.  Chapter  4322, 
Ijiwa  Fla.  I  16;  Acta  1S86.  p.  17.  Where 
dogs  are  returned  by  the  owner  for  taxation, 
the  larceny  or  malicious  fcUUng,  wounding, 
or  Injuring  tiiereof  Is  made  a  crime.  Obap- 
ter  4164,  Laws  Fla.;  Acta  1888,  p.  82.  In 
those  states  where  dogs  are  held  to  be  prop- 
erty, the  dedded  wdght  of  anthority  seems 
to  be  to  the  dfect  that  a  railroad  compuy  is 
ItaUe  for  the  negUg^t  killing  thereof.  See 
St  Louis,  A.AH.Rj.  Co.  t.  HaUfcs,  78  Tex. 
300, 14  B.  W.  681,  U  I*  B.  A.  388;  St.  Louis 
S.  W.  Hy.  Go.  T.  Btanfleld.  68  Ark.  648.  40  S. 
W.  126,  87  U  B.  A.  658;  Fink  T.  Brans,  85 
Tenn.  4L3,  32  S.  W.  807;  Jones  t.  Bond  {G. 
O  40  Fed.  2S1;  S  Blllott  on  Ballroads,  I 
1180;  Graham  t.  Smith,  100  Ga.  434»  28  S. 

225.  62  Am.  St  Rep.  828,  40  L.  B.  A.  008, 
and  note  508;  CHtlzen^  Bapld-Translt  Co.  t. 
Dew,  100  Tenn.  817.  46  &  W.  780,  40  L.  B. 
A.  618,  06  Am.  St  Bepi  754.  Mo  wror  was 
committed  In  oTermling  the  demurrer. 

The  Judgment  must  be  afltemed,  and  It  Is 
so  wdered,  at  "010  cost  oC  the  plaintlfl  in 
emn* 

HeNISa  et  aL  T.  KCATB. 

CSnpreme  Goort  of  Florida,  DlTlrfoa  B. 
March  24,  1803.) 

CBXHIMAIi  LAW— TOLUNTART  CONFBSSION^ 
INSTRUCTIONS. 

1.  Pleas  at  guilty  before  a  committing  mag- 
istrate are  oot  admissible  as  Ttdnatary  coafes- 
liiODfl,  wb«re  the  defendants  tiad  not  been  warn- 
ed that  such  pleas  might  be  used  against  them, 
especially  when  the  inTestigation  was  held 
amidst  considerable  excitemeat,  and  onder 
threats  against  their  IlveB. 

2.  When  a  confession  lias  been  obtained 
tliroagh  illegal  toduence,  a  Bubseqaent  similar 
confession  cannot  be  shown,  unless  it  clearly 
appear  that  sach  inflnence  had  been  removed 
at  the  tine  sadi  snbeeqaoit  confes^a  was 
made. 
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8.  A  charge  that,  if  the  Jnry  IwlIeTe  the  de- 
fendants did  not  commit  the  crime,  they  ahonld 
acquit,  sboold  not  be  given  aa  an  isolated 
proposition.  It  may  lead  the  Jury  to  believe 
the  defendant  must  prove  lUs  innoceucs. 

(Syllabus  by  the  Oonrt) 

Brror  to  Circuit  Court  Columbia  County; 
Baacom  H.  Palmer,  Judge. 

Ben  McNlah  and  others  were  convicted  of 
breaking  and  entering  a  dwelling  houses  and 
telng  enta.  Beversed. 

A.  J.  Henry,  for  plaintiffs  In  error.  Wil- 
liam B.  Lamar.  Atty.  Gen.,  for  the  StBt& 

COCintEILL,  3.  The  plalntlffB  In  error 
were  jointly  Indicted,  tried,  and  convicted  of 
breaking  and  entering  a  dwelling  house  with 
intent  to  commit  a  felony. 

The  state  was  permitted,  over  the  objec- 
tions of  the  plaintiffs  in  error,  hereafter  called 
the  "defendants,"  to  introdnce  in  evidence  the 
proceedings  on  the  defendants'  preliminary 
examination  before  a  justice  of  the  peace, 
acting  aa  committing  magfattrate,  wherein 
they  had  pleaded  goilty,  one  for  Imrglary, 
and  two  as  accessories  thereto.  It  liad  been 
shown  tliat  the  constable  who  was  still  in 
charge  of  these  defendants  had  recentiy  be- 
fore promised  one  of  them  that  It  would  be 
easier  for  1dm  if  he  confessed,  and  an  alleged 
confession  eo  induced  bad  been  ruled  out  by 
the  court  It  bad  further  been  sbown  that 
the  justice  bad  called  upon  them  to  say 
whether  they  were  guilty  or  not  guilty,  and 
they  were  not  cautioned  or  Informed  that 
the  matter  of  the  plea  might  be  used  against 
them  in  another  trlaL  Under  the  circumstan- 
ces above  recited  the  admisrion  of  these  pleas 
was  prejndldal  error.  The  jnstlGe  had  no 
jurisdiction  to  try  the  offense  charged,  but 
merely  "to  ascertain  whether  there  is  good 
ground  to  hold  the  accused  to  ball.*'  Bev. 
St  1882,  I  2874. 

This  court  has  held  strictly  to  tlie  rule 
tiiat  confestimis  of  the  accused  should  be  act- 
ed upon  wltii  great  caution,  and  It  must  be 
dearly  shown  that,  whan  a  confeosfon  baa 
once  been  obtained  through  Illegal  Influence, 
such  influence  has  been  removed  before  a 
sobsequoit  c<mf esslon  may  ba  received.  We 
have  also  emphasiaed  the  duty  of  a  commit- 
ting magistrate  to  caution  the  accused  that 
any  statement  he  may  make  may  be  uaed 
agalnet  him,  and  to  Inform  him  of  his  rights 
in  the  premises.  Coffee  t.  State,  26  Fla.  OOl^ 
«  Sooth.  483.  28  Am.  St  Bep.  625;  Jonah 
Green  t.  States  40  Fla.  474,  24  South.  537: 
Anthony  v.  State,  44  Fla.  — ,  t2  South.  818. 
See,  also,  Bram  t.  United  States.  168  U.  S. 
632.  18  Sup.  Ot  183,  42  L.  Dd.  568;  Bex  V. 
Green,  5  Carr.  &  P.  312;  Begins  v.  Arnold,  8 
Carr.  &  P.  621.  The  conditions  surrounding 
this  preliminary  hearing  emphasised  the  pro- 
priety of  tide  rule.  It  was  held  amidst  con- 
siderable excitement  and  there  Is  uncontra- 
dicted testimony  that  threats  against  the  lives 
of  the  acctised  were  being  made,  ^darebukedl 
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by  tbe  officer  In  whose  custody  and  under 
whose  protection  they  were. 

It  Is  also  assigned  as  error  that  the  conrt 
gave  this  charge:  "If  you  believe  from  the 
eTldence  that  the  defendants  at  the  bar,  or 
either  of  them,  did  not  break  or  enter  this 
building,  It  will  be  your  duty  to  acquit  them, 
or  either  of  them,  that  you  believe  did  not 
commit  the  offense."  While  It  is  unquestion- 
ably the  law  that,  where  the  evidence  proves 
a  defendant  innocent  of  the  crime.  It  Is  the 
duty  of  the  Jury  to  acquit,  the  charge  is  sub- 
ject to  the  criticism  that  it  may  lead  the  jury 
to  believe  that  the  defendant  must  prove  his 
Innocence,  and  not  that  the  state  must  prove 
his  guilt  beyond  a  reasonable  doubt.  Aa  an 
Isolated  proposition,  the  charge  is  misleading, 
and  should  not  be  given. 

We  think  it  unnecessary  to  notice  the  other 
assignments,  as  the  questions  presented  there- 
by need  not  arise  on  another  trial. 

Judgment  xerersed,  and  a  new  tdal 
a:warded. 

(46  Fla.  US) 

PERRELL  V.  STATE. 

(Supreme  Court  of  Florida,  Division  B. 

March  24,  1903.) 

BmAlCT-INDtCTHBNT  — GRAND  JintT-FORB- 
HAN— INDORSEMENT— JURT  —  BXAMINAtlON 
— BVIDBNCE— APPEAIi-TRIAI.. 

1.  An  indictment  for  bigamy,  under  section 
2603,  Rev.  St.,  which  aliesea  that  at  the  time 
of  the  sec<K)d  marriage  too  defendant  bad  a 
lawful  living  wife  by  a  former  marriage  there- 
in alleged,  U  not  open  to  the  objection  that  it 
fails  to  allege  that  the  former  marriage  was  a 
valid  marriage,  or  that  the  secoud  marriage 
was  unlawful;  nor  is  an  Indictment  under  that 
statute  bad  because  of  its  failure  to  allege  the 
time  and  place  of  the  first  marriage,  nor  be- 
cause it  fails  to  negative  the  exceptions  men- 
tioned in  secHon  2604,  Rev.  St. 

2.  The  court  has  power  to  authorize  a  grand 
jury  to  select  one  of  its  members  as  foreman 
of  the  body  in  case  the  foreman  selected  at  its 
orffanizatiou  be  sick,  absent,  or  otherwise  un- 
able to  act;  and  the  indorsement  of  true  bills 
by  the  foreman  so  selected  will  be  valid,  even 
though  he  inctorse  them  as  "foreman,"  and  not 
as  "acting  foreman." 

8.  Where  it  appears  from  the  ndnutes  of  the 
conrt  that  the  grand  Jury,  under  authority  of 
the  court,  selected  one  of  its  members  as  fore- 
man to  act  during  the  absence  of  the  regular 
foreman,  who  was  sick,  a  bill  duly  presented 
by  the  grand  jury,  and  indorsed  by  the  fore- 
man so  selected,  will,  in  the  absence  of  evi- 
dence to  the  contrary,  be  presumed  to  have  been 
found,  indorsed,  and  presented  to  the  court 
during  the  absence  of  such  regular  f<»-eman. 

4.  The  refusal  of  the  trial  court  to  permit 
counsel  for  defendant  iu  a  criminal  case  to  in- 
terrogate the  jnrors,  after  they  were  sworn  in 
chief,  as  to  whether  the^  were  upon  the  grand 
jury  that  found  the  indictment,  cannot  be  dis- 
turbed by  an  appellate  court,  where  no  excuse 
for  the  failure  to  put  the  guestionB  on  the  voir 
dire  examination  was  shown,  except  that  the 
matter  was  "overlooked,"  and  where  it  was  not 
suggested  to  the  court  that  there  was  any  rea- 
son to  believe  that  any  juror  was  a  member 
of  such  grand  jury. 

5.  An  original  marriage  lic«ise  from  the  of- 
fice of  a  county  judge,  as  well  as  the  original 
record  thereof,  n  admissible  in  evidence  as 
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against  the  objection  that  tiie  orlginali  cannot 
be  properly  admitted,  bnt  only  duly  certified 
copies  thereof. 

tS.  Objections  to  testimony  not  raised  In  Uie 
trial  court  will  not  be  conmdered  by  an  ^pel- 
late  court 

7.  After  the  evidence  In  a  criminal  case  has 
been  closed  on  boUi  sides,  it  Is  within  the  dis- 
cretion of  the  conrt  to  permit  the  state  to  In- 
troduce additional  evidence  in  furtherance  nt 

justice. 

8.  In  a  prosecution  for  bigamy  the  sworn 
testimouy  of  the  defendant  in  a  suit  for  divorce 
brought  by  him  against  his  wife  by  the  former 
marriage,  offered  on  behalf  of  ibe  state,  is 
not  rendered  inadmissible  by  the  fact  that  such 
testimony  was  not  given  m  aaswer  to  inter- 
rogatories, but  was  put  in  narrative  form  by 
defendant's  connsel  in  that  suit,  and  the  de- 
fendant swore  to  such  written  narrative  before 
the  master,  after  Its  being  read  over  to  him. 

9.  In  prosecutions  for  bigamy,  proof  of  the 
former  marriage  in  fact,  and  that  it  was  fol- 
lowed by  cohabitation  and  the  birth  of  chil- 
dren, win,  in  the  alwence  of  any  teatimtmy 
tending  to  show  some  legal  impediment  to  the 
former  marriage,  raise  a  presumption  that  no 
Impediments  existed:  and  proof  of  the  nature 
stated  will  justify  the  jury  in  finding  that  the 
former  marriage  was  Talid.  In  the  absence  of 
evidence  tending  to  show  some  legal  imped- 
iment thereto. 

10.  Eridence  examined,  and  toond  sufficient  to 
support  the  verdict 
(Syllabus  by  the  Court) 

Error  to  Circuit  Comrt,  Santa  Rosa  County; 
Lucius  J.  Reeves,  Judge. 

T.  B.  FrareU  was  convicted  of  Ugamy, 
and  brings  emx.  Affirmed. 

A.  G.  Campbell,  for  plaintiff  In  error,  ^ni* 
11am  B.  Lamar,  Atty,  Gen.,  for  tbe  State. 

CABTXSt,  P.  J.  In  October,  1902.  plaintiff 
in  error  was  convicted  In  the  circuit  court  of 
Santa  Rosa  county  of  the  crime  of  bigamy, 
and  from  the  sentence  imposed  upon  him 
sued  out  the  present  writ  of  error. 

The  first  error  assigned  la  based  upon  tlte 
ruling  denying  defendant's  motion  to  qnasb 
the  Indictment  We  will  dispose  of  the  sev- 
eral objections  argued  in  this  assignment  in 
the  order  named  In  the  brief.  It  is  contend- 
ed that  the  indictment  fails  to  allege  that  the 
first  marriage  was  valid,  or  that  the  first 
wife  was  living  at  the  time  of  the  second 
marriage.  We  see  no  basis  for  this  conten- 
tion. Inasmuch  as  the  Indictment  distinctly 
alleges  that  at  the  time  of  the  second  mar- 
riage the  defendant  had  a  lawful  living  wife 
by  the  marriage  theretofore  contracted.  The 
wife  of  the  former  marriage  could  not  be  a 
lawful  wife  if  the  marriage  was  not  valid. 
Bishop's  Stat.  Crimes,  §  602a;  Kopke  v.  Peo- 
ple, 43  Mich.  41,  4  N.  W.  551;  Hills  v.  State. 
61  Neb.  589,  85  N.  W.  836,  57  L.  R.  A.  135. 
It  Is  also  Insisted  that  the  time  and  place  of 
the  first  marriage  Is  not  alleged.  In  Catfaron 
V.  State,  40  Fla.  468,  24  South.  496,  this  ques- 
tion was  fully  considered,  and  ruled  adverse- 
ly to  defendant's  contention.  Again,  It  Is  ar- 
gued that  the  Indictment  does  not  allege  that 
the  second  marriage  was  unlawful.  True,  It 
Is  not  directly  alleged  that  the  second  was 
unlawful,  but  it  is  alleged  that  the  second 
was  consummated  while  the  defendant  bad  a 
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lawful  llTlng  wife  tiy  tlie  i^lor  marrlase  al< 
leged.  Tbls  !■  soffldent  to  show  tbat  tbe 
second  was  nnlawfuL  Blsbop'a  Stat.  Crimes, 
I  003.  FlnallT,  It  la  lulsted  that  the  Indict- 
ment 18  bad  because  It  falls  to  negatlTe  the 
exceptions  found  In  sectiott  2GM,  Rer.  St.  as 
amended  hj  chapter  ^63.  p.  110.  Acts  of 
1801.  The  Indictment  Is  founded  upon  sec- 
tion 2603,  Rev.  8t  The  two  sections  read 
as  follows:  "2603.  Pnnlstament— Whoever, 
having  a  former  husband  or  wife  living,  mar- 
ries another  iterson,  or  continues  to  cohabit 
with  such  second  husband  or  wife  in  this 
state,  shall  (except  in  the  cases  moationed 
in  the  following  section)  be  punished  by  Im- 
ptfsonment  in  the  state  prison  not  exceeding 
five  years,  or  in  the  county  Jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  flre 
hundred  dollars. 

"2604.  Exceptions.— The  provisions  of  the 
preceding  section  shall  not  extend  to  any  per< 
BOD  whose  husband  or  wife  has  been  contin- 
ually remaining  beyond  sea,  or  has  voluntari- 
ly deserted  the  other  and  remained  absent 
for  the  space  of  three  years  continuously, 
the  par^  marrying  again  not  knowing  the 
other  to  be  living  within  that  time,  nor  to 
any  person  divorced  from  the  bcmds  of  matri- 
mony." 

Tbe  question  here  presented  was  fully  con- 
sidered and  determined  against  the  conten- 
tion of  defendant  in  tbe  following  well-con- 
sidered  authorities:  Commonwealth  v.  Jen- 
nings, 121  Mass.  47,  28  Am.  Rep.  248;  State 
V.  Abbey,  29  Vt.  60,  67  Am.  Dec.  754;  Flem^ 
Ing  V.  People,  27  N.  Y.  S29.  See,  also,  Bish- 
op's Stat  Crimes,  I  606;  Baenmel  v.  State, 
26  Fla.  71,  7  Sooth.  871.  The  authorities  el^ 
ed  express  the  law  correctiy. 

Tbe  defendant  filed  pleas  Id  abatement  as 
follows:  "(1)  That  tbe  said  Indictment  was 
found  by  a  grand  jury  that  bad  a  foreman 
pro  tem.  during  the  absence  of  tbe  regular 
foreman. 

"(2)  That  there  were  two  foremen  of  the 
said  grand  Jury  when  the  said  bill  was  found. 

"(3)  That  the  said  Indictment  Is  not  in- 
dorsed as  a  true  bill  by  the  regular  foreman 
of  the  grand  Jury. 

**(4)  That  the  said  Indictment  is  Indorsed 
as  a  true  bill  by  one  J.  D.  C.  Newton,  who 
was  not  the  foreman  chosen  at  the  time  the 
grand  Jury  was  Impan^ed. 

Because  the  said  Indictment  was  In- 
dmaed  as  a  true  bill  by  one  J.  D.  0.  Newttm, 
foreman,  when  In  truth  and  In  fact  he  was 
only  an  acting  foreman." 

The  state  demurred  to  the  first  fourth,  and 
fifth  pleas.  The  demurrer  was  sustained, 
and  the  ruling  thereon  ts  the  basis  for  tbe 
second  assignment  of  error.  There  was  no 
error  In  this  ruling.  The  first  plea  was  bad, 
because,  as  shown  hereinafter,  a  grand  Jury 
can  legally  have  a  foreman  pro  fern.  In  the 
absence  of  the  regular  foreman.  Besides,  the 
plea  does  not  allege  with  certainty  that  the 
case  against  tbe  defendant  was  considered 
or  the  Indictment  found  or  returned  Into 


court  during  the  absence  of  tb6  regular  fore- 
man. The  fourth  plea  was  bad  because,  as 
will  be  shown  In  a  subsequent  part  of  this 
opinion,  the  Indictment  can  lawfully  be  In- 
dorsed by  a  foreman  of  a  grand  Jury,  duly 
selected,  other  than  tbe  one  chosen  at  the 
time  tbe  grand  Jury  were  originally  Impan- 
eled; and  this  plea  does  not  deny  that  the 
foreman  who  Indorsed  tbe  Indictment  was 
duly  selected.  The  fifth  plea  was  bad  be- 
cause the  fact  that  the  foreman  indorsed  the 
bill  as  foreman,  when  In  truth  he  was  only 
an  acting  foreman,  constitutes  mere  Irregu- 
larity, In  no  manner  affecting  any  substantial 
right  of  the  defendant.  If  the  party  indors- 
ing the  bill  as  foreman  was  duly  authorized 
to  act  as  such— and  the  plea  does  not  deny 
that  fact— the  failure  to  use  the  word  "act- 
ing" before  the  word  "foreman"  following 
his  signature  to  the  Indoraement  "A  true 
bill,"  would  not  vitiate  the  Indictment.  White 
V.  State.  03  Qa.  47.  10  8.  E.  49;  State  v.  So- 
pher.  3S  La.  Ann.  075;  State  v.  Brown,  81 
Vt  602. 

The  state  Joined  Issue  upon  tbe  second  and 
third  pleas,  and  upon  the  trial  of  those  issues 
the  only  evidence  Introduced  was  the  min- 
utes of  the  court  rating  to  the  organiza- 
tion of  the  grand  Jury  that  found  the  indict- 
ment From  these  it  appears  that  upon  the 
organization  of  the  grand  Jury  J.  W.  Baggett. 
Sr..  was  duly  selected  as  foreman,  and  that 
the  court  oidered  that  bis  name  be  entered 
of  record  as  foreman  of  the  grand  Jury  for 
and  during  the  term.  On  a  snbsequrait  day 
of  the  term  tbe  following  minute  entry  ap- 
pears: "This  day  came  the  grand  Jury  into 
court,  and  reported  that  their  foreman,  J.  W. 
Baggett  Sr.,  was  sick,  and  unable  to  attend 
their  session.  The  court  thereupon  Instruct- 
ed the  grand  Jury  to  retire  and  select  a  fore- 
man to  act  during  the  absence  of  their  fore- 
man, J.  W.  Baggett,  Sr.  The  grand  Jury 
then  retired,  and  after  due  deliberation  !«• 
turned  into  the  court,  and  reported  that  they 
had  selected  J.  D.  0.  Newton  as  foreman. 
Therefore  It  was  ordered  by  the  court  that 
the  name  of  J.  D.  C.  Newton  be  entored  of 
record  acting  foreman  during  the  absence  ct 
J,  W.  Baggett  Sr."  The  Indictment  was  in- 
dorsed: "A  true  bill.  J.  D.  C  Newton.  Fore- 
man." The  Jury,  upon  this  evidence,  found 
the  issue  in  favor  of  the  state,  and  the  third 
assignment  of  error  Is  based  upon  the  ruling 
denying  a  new  trial  of  these  issues  upon  the 
ground  that  the  verdict  was  contrary  to  tbe 
law  and  the  evidence. 

Section  2809,  Rev.  St.  provides  that  "tbe 
grand  Jury  shall  select  its  own  foreman,"  and 
authorizes  tbe  foreman  to  administer  oaths 
to  witnesses,  and  requires  him  to  return  to 
tbe  court  a  list  of  all  witnesses  sworn  before 
the  grand  Jury  during  the  term.  Section 
2891.  Id.,  provides  that  all  Indictments  diall 
be  "endorsed  on  tbe  back  by  the  foreman  of 
the  grand  Jury  when  so  found  *A  true  bUI,* 
and  when  not  found  'Not  a  true  bill,'  and 
signed  by  blm."  The  statntes  makx  no  i^o^ 
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Tialon  for  the  seiectlon  of  a  foreman  In  case 
the  oDe  first  selected  be  sick,  or  absent,  or 
otherwise  unable  to  act;  but  we  hold  that  in 
such  cases  It  is  within  the  power  of  the  court 
to  authorize  the  grand  Jury  to  select  one  of 
its  members  to  act  as  foreman  (United 
States  T.  BelTln  [G.  C.]  46  Fed.  381),  and 
that  an  indictment  found  and  presented  by 
the  grand  jury  ,  and  Indorsed  "A  true  bill," 
with  the  signature  of  the  foreman  so  selected 
to  such  indorsement.  Is  valid.  There  being 
no  eridence  to  the  contrary,  It  must  be  pre- 
sumed that  the  regular  foreman  was  absent 
at  the  time  the  Indictment  was  found,  Indora- 
ed,  and  poesented  In  court  State  t.  GolUns, 
6  Baxt  151. 

The  defendant,  after  the  verdict  and  judg- 
ment against  him  on  his  pleas  in  abatement, 
pleaded  not  guilty  to  the  Indictment,  and  the 
sal»equent  assignments  of  error  are  based 
upon  rulings  made  during  the  progress  of  the 
trial  had  upon  the  issues  raised  by  that  plea. 

After  the  Jnry  were  sworn  in  chief,  the  de* 
fendant  requested  permission  to  interrogate 
the  jurors  as  to  whether  they,  or  either  of 
tbem,  were  on  the  grand  jury  that  found  the 
indictment  No  excose  for  the  failure  to  ask 
the  desired  questions  upon  the  voir  dire  was 
given  except  that  the  question  had  been  over- 
looked in  examining  the  jurors.  The  court 
denied  the  request,  and  an  exception  was  tak- 
en, which  Is  the  basis  for  the  fourth  assign- 
ment of  error.  It  was  not  suggested  to  the 
court  that  any  member  of  the  jury  had  in 
fact  been  a  member  of  the  grand  jury,  nor 
that  there  was  any  reason  to  suppose  that  he 
had  been.  It  was  the  duty  of  the  defendant 
to  put  the  desired  question  upon  the  voir 
dire,  and,  as  no  reason  was  given  for  the 
failure  to  do  so,  except  that  the  question 
"was  overlooked,"  and  It  was  not  even  sug- 
gested that  there  was  any  reason  to  suppose 
that  any  member  of  the  jury  had  In  fact 
been  a  member  of  the  grand  jury,  the  trial 
court  cannot  be  held  In  error  in  refusing  to 
I>ermlt  the  question  when  tendered  for  the 
first  time  after  the  jurors  were  sworn  in 
chief.  See,  upon  this  subject,  Gavin  v. 
State,  42  Fla.  568,  29  South.  405;  Denmark 
r.  State.  43  Fla.  — ,  31  South.  268. 

The  fifth  and  sixth  assignments  of  error 
are  based  npon  the  rulings  admitting  in  evi- 
dence the  original  record  of  the  marriage  li- 
cense issued  to  defendant  and  Minnie  Jeml- 
gan,  the  second  wife,  and  in  refusing  the  mo- 
tion to  strike  such  record  from  the  evidence. 
The  only  objections  mterposed  to  the  admis- 
sion of  this  evidence,  or  grounds  for  striking 
It,  Insisted  upon  In  the  briefs  filed  in  this 
court,  are  that  the  record  of  the  license  was 
not  under  the  seal  of  the  county  judge  who 
Issued  It,  and  that  the  original  record  could 
□ot  legally  be  introduced  In  evidence,  but  on- 
ly a  duly  certified  copy  thereof.  The  record 
of  the  license  concludes,  "Witness  my  name 
as  county  judge,  and  the  seal  of  the  said 
court."  etc.,  and  It  purports  to  have  the  seal 
attached.  This  dlspoaes  of  tiie  first  objec- 


tion; and,  as  to  the  second,  It  la  well  settled 
that  the  original  record  of  the  marriage  U- 
ceose  may  be  Introduced  In  evidence,  when 
offered,  even  though  a  certified  copy  would, 
upon  common-law  principles,  or  by  statute, 
be  admissible.  1  Bishop  on  Marriage,  Di- 
vorce &  Separation.  »  988,  989;  1  Greenleaf 
on  Evidence,  i  483. 

The  seventh  assignment  of  error  Is  based 
npon  the  ruling  admitting  In  evidence  the 
original  marriage  license  Issued  to  defendant 
and  Minnie  Jernigan.  The  only  objection  to 
Its  introduction  tendered  in  the  court  below 
was  tbat  the  original  could  not  lawfully  be 
Introduced  In  evidence,  but  only  a  certified 
copy  thereof.  This  objectltm  is  untenable 
i^ion  the  principles  stated  in  the  preceding 
paragraph.  Other  objections  to  the  document 
are  urged  in  the  brief,  but,  as  they  were  not 
made  In  the  court  below,  In  accordance  with 
the  practice  prevallli^  In  this  court  we  do 
not  consider  them. 

After  the  state  had  rested  its  case,  and  the 
defendant  had  announced  that  be  had  no  tea- 
timony  to  offer,  the  court,  over  defendant's 
objection  that  the  state  had  closed  Its  case, 
and  the  defendant  had  offered  no  testimony 
to  be  rebutted,  permitted  the  state  to  prove 
the  testimony  given  by  defendant  In  a  di- 
vorce suit  brought  by  him  against  the  wife 
of  the  former  marriage,  and  this  ruling  la  the 
basis  of  the  eighth  assignment  of  error.  In 
Anthony  v.  State.  44  FU.  — ,  82  South.  819. 
it  was  held  that,  after  a  criminal  case  has 
been  closed  on  both  sides,  and  the  argument 
of  counsel  Is  being  made,  it  la  within  the 
sound  discretion  of  the  trial  court  to  permit 
the  state  to  introduce  additional  evidence  In 
furtherance  of  Justice.  See,  also,  Davis  t. 
State,  44  Fla.  — >  82  South.  822.  These  au- 
thorities settle  the  question  here  raised 
against  defendant's  contention. 

It  appears  that  the  testimony  of  defendant 
In  the  divorce  suit  so  introduced  In  evidence 
was  In  narrative  form,  not  elicited  In  answer 
to  questions,  but  prepared  by  the  attorney 
who  represented  him  In  that  suit  The  testi- 
mony so  prepared  was  read  over  to  tlie  de- 
fendant by  the  master  appointed  to  take  the 
testimony,  and  the  defendant  thereupon 
swore  to  It  Several  objections  to  the  Intro- 
duction of  this  evidence  are  presented  In  the 
briefs,  but  we  confine  ourselves  to  those  In- 
terposed In  the  trial  court  and  mentioned  and 
argued  In  the  briefs.  These  are  that  the  tes- 
timony was  not  given  rrpon  Interrogatories 
propounded  to  the  defendant  as  a  witness  In 
the  presence  of  or  by  the  master,  but  was 
preiiared  In  the  form  of  a  written  narrative, 
and  read  over  and  sworn  to  by  the  defendant 
before  the  master.  The  facts  stated  do  not 
render  the  written  narrative  any  the  lem  a 
voluntary  admission  under  oath  by  the  de- 
fendant, and  as  such  it  was  admissible  as 
against  the  objections  urged. 

The  ninth  iasslgnment  of  error  is  based 
upon  exceptions  to  an  Instruction  to  the  Jury 
to  tbe  effect  that,  la  order  for  the  state  te 
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kbow  s  former  marriage^  It  It  not  Incmnbeiit 
npon  It  to  prove  the  nonezlstBiiee  of  erery 
legal  Impediment  Trhlcb  might.  If  eilttliiKi 
affect  Uie  Ttlldltr  of  the  marriage,  but  that, 
In  order  to  eatabUsh  a  former  marriage,  It  la 
only  necoHary  for  the  atate  to  show  cohaU* 
tatlou  between  the  parties  to  the  marriage 
after  a  mairlage  cerranony  pwformed  pmBO- 
ant  to  and  In  eompUanee  vlth  the  i^al  and 
luoal  reqnlalteB  and  soIemnltleB.  According 
to  the  testimony  of  ttie  wife  by  the  first  mav- 
rlBgc  who  was  swom  as  a  witness  od  behalf 
of  the  state,  sbe  and  the  defendant  were  mar- 
ried In  Waknlla  county  on  S^ember  12, 
1888.  by  tbe  Baptist  minister  In  charge  of  the 
chorcb  there.  Th^  Uved  together  as  hns- 
bsnd  and  wife  for  mm  than  fire  years,  when 
tbey  separated.  Two  children  were  bom  of 
tbe  marriage,  the  yomigest  about  a  month 
ift»  the  separation.  By  other  testimony  It 
was  shown  that  the  second  marriage  occur- 
red I>ecember  22,  1901,  In  Santa  Rosa  coun- 
ty. AeG(»rdlng  to  the  defendants  testimony 
In  the  dlTorce  salt,  Introdaced  on  the  port  of 
the  stat^  he  and  tbe  first  wife  were  married 
aa  September  12,  1S89,  In  WakoUa  county, 
and  tiTed  togethtf  about  seven  years,  when 
she  refused  to  Ure  wlOi  him  any  longer,  or 
to  penult  blm  to  go  to  see  her  or  the  chU> 
drai. 

^nwre  Is  no  suggestion  anywhere  In  tbe 
evidence  of  any  Impedlmmt  to  the  first  mar- 
and  tiiat  marriage  Is  proven  as'a  fact, 
with  oohaUtatlon  thereunder  tor  a  period  of 
at  least  five  years. 

The  defendant  offered  no  evidence,  and  the 
ease  was  submitted  to  the  Juy  apon  the 
stifte's  testimony  alone.  The  niarrlage  as  a 
fiict  was  proven,  the  hmg  cohabitation  follow- 
ing tbe  actual  marriage  Is  evidence  of  consent, 
and  the  fact  that  children  were  bom  to  them 
would  tend  to  show  that  the  parties  were 
of  snflOdent  age  to  entw  Into  the  marriage 
rdatkm.  While  there  might  possibly  have 
besi  oQxer  dlsabllltleB,  such  as  precontract, 
want  of  mental  cajiaelty,  and  the  like,  there 
la  no  snggestton  In  tbe  evidence  that  snch  ex.* 
lated.  and  we  do  not  see,  therefore,  that  the 
tostrnctlcm,  as  applied  to  this  cas^  could  have 
been  mlaleadlng  to  tibe  Jury,  evoi  though  It 
may  not  be  technically  correct  In  the  ab< 
senoe  of  any  evidence  tending  to  suggest  the 
invalUUty  <rit  the  former  marriage  upon  the 
ground  of  some  legal  impediment,  proof  of 
the  marriage  In  ftict,  fbllowed  by  cohabita- 
tion and  tiie  birth  of  children,  win  naturally 
raise  a  presumption  that  no  legal  impediment 
existed.  State  t.  Davis,  109  N.  C.  780.  14 
8.  B.  56;  Gibson  t.  State,  88  Bflss.  818; 
WOfeie  OoUlns,  48  Miss.  496;  United  States 
V.  I>e  Amador,  «  N.  M.  ITS,  27  Pac.  488. 
The  rale  announced  In  the  Instruction  would 
seem  to  make  the  presumption  a  conclusive 
one.  At  best  It  can.  In  the  nature  of  tilings, 
be  prima  facie  oi^  (Commonwealth  t.  Ken- 
ney.  120  Mass.  S87;  Fleming  t.  Peoide,  27  N. 
Y.  820),  though,  In  the  absence  of  testimony 
tending  to  prove  the  existence  of  legal  im- 


pedlments,  It  mndd  be  Boffldent  to  authorise 
flie  Jury  to  find  a  valid  man^ige.  We  do  not 
see  that  defendant  could  have  been  Injured 
iQ  any  way,  under  tbe  facts  of  this  ease,  by 
0ie  lastmctlm  given,  uid  consequently  find 
no  reversible  error  upon  this  point. 

The  only  other  quotlon  presoated  by  the 
assignment  of  emos  Is  that  tiie  evidence  Is 
Insnffldent  to  support  the  rerdlct  Tbe  evi- 
dence, In  our  oplidon.  Is  ample  to  provo  the 
defendant  gunty.  and  we  are  of  opinion  that 
tiM  comrt  below  was  right  in  rtfn^lng  the  mo- 
tion for  a  new  trlaL 

TbB  Judgment  la  aflbmed. 


(ft  na.  «T) 
WHITB  et  al.  v.  GBAOET  et  aL 
(Supreme  Court  of  Florida,  Division  B.  Feb. 
8,  1903.) 

HORTGAOB-PORBCLOSimB-DflCRBB— AUOUNT 
DVB. 

1.  Up<m  a  bill  filed  to  toreclon  a  mortgage 
given  to  secure  payment  of  a  note  due  five 
yean  after  date,  with  interest  payable  annoal- 
17,  containing  a  stipulation  tliat,  if  any  part 
of  the  interest  adpolated  to  be  paid  by  the  note 

Bhoold  remain  due  and  unpaid  for  days 

after  maturity,  the  whole  of  the  balance  of  the 
principal  sum  and  Interest  thereby  tecored 
should  become  due  and  payable  at  the  option 
of  the  mortgagees,  it  waa  error  to  decree  fore- 
closure for  the  principal  sum,  where  the  bill, 
filed  before  the  expiration  of  the  five  years, 
alleged  that  several  installments  of  interest  re- 
maioed  doe  and  unpaid,  but  failed  to  allege 
that  the  mortgagees  liad  ever  exercised  toe 
option  to  regard  the  principal  sum  due  by  rea- 
son of  failure  to  pay  the  interest,  and  prayed 
only  that  the  mortgage  be  f<H«GloBed  for  the 
amount  of  interest  dne,  with  attom^s  fees, 
and  certain  sums  alleged  to  havs  been  paid  out 
by  the  mortgagees  for  taxes. 

(Syllabus  by  the  CourL) 

Appeal  from  Orcult  Oourt,  Alachua  County; 
WilUam  A.  Hocker,  Judge. 

Bill  by  L.  a  Oracey  and  A.  W.  McDonald 
against  MasHle  B.  White  and  another.  Decree 
for  plaintiffs,  and  defendants  appeaL  Modi- 
fled. 

Evans  Halle  (L  J.  Chrter,  on  the  brief),  fii» 
aKwUants.  W.  H.  Palmn,  for  appdleea. 

GABTEB,  P.  1.  On  November  26, 1897,  ap* 
peOees  filed  tfadr  blU  m  equity  In  the  circuit 
court  of  Alachua  county  to  focedose  a  mort- 
gage executed  1^  appeUant  Masale  B.  White 
and  her  husband,  3.  H.  Whlt^  upon  certain 
real  estate,  the  propoty  of  said  appdlant 
The  bill  was  filed  agahist  appellant  Massle  B. 
White  and  L.  W.  Fennell,  the  administrator 
of  J.  H.  White,  who  died  prior  to  the  fautlto- 
tion  of  the  suit.  A  decree  pro  oontesBo  was 
duly  entered  against  the  administrator,  but 
Masale  B.  White  filed  an  answer,  denying  that 
she  executed,  aidmowledged,  and  delivered  tiie 
mortgage  sought  to  be  forechiaed  and  the  note 
which  It  purporte  to  secure;.  Complainants 
filed  their  replication  to  the  answer,  teatl- 
mony  was  taken,  and  at  the  hearing  the  court 
granted  a  decree  ot  foreclosure. 

The  first  error  assigned  qnestionr-i^  luf- 
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fldencr  of  the  evidence  to  iupport  the  flndlzig 
that  Massle  E.  White  executed,  acknowledged, 
and  delireted  the  mortgage  and  note.  There 
was  a  conflict  In  the  testimony;  that  produced 
on  behalf  of  the  defendant  tending  to  prove 
that  she  was  not  present  at  the  time  the  pa- 
pers were  executed,  but  that  her  husband,  J. 
H.  White,  executed  the  note,  mortgage,  and 
certificate  of  acluiowledgment  in  her  name, 
In  her  absence,  and  without  her  consent;  while 
that  produced  on  the  part  of  complainant  tend- 
ed to  show  that  Massie  E.  White  in  person 
executed  the  note,  mortgage,  and  c^tiflcate 
of  acknowledgment,  and  duly  acknowledged 
same  before  the  notary  who  certified  to  the 
acknowledgment,  and  that  on  more  than  one 
occasion  after  such  execution  she  spoke  of  the 
existence  of  a  mortgage  to  complainants  upon 
the  property,  and  of  the  premises  being  mort- 
gaged. There  were  also  introduced  several 
documents  in  her  handwriting  and  In  that  of 
her  husliand  for  the  purpose  of  comparison, 
but  the  originals  are  not  brought  to  this  court 
for  our  Inspection.  Upon  a  careful  considera- 
tion of  the  evidence,  the  court  deems  it  suf- 
flcient  to  support  the  finding  complained  of. 

The  second  assignment  of  error  complains 
that  the  relief  granted  was  not  Juatlfled  by  the 
hill  and  the  prayer  thereof.  The  note  secured 
by  the  mortgage  was  dated  March  S,  1805,  due 
Ave  years  after  date,  drew  Interest,  payable 
annually,  at  10  per  cent.,  and  the  principal 
sum  therein  obligated  to  be  paid  was  $1472.10. 
The  mortgage  was  conditioned  to  pay  or  cause 
to  be  paid  the  sum  of  money  covenanted  to 
be  paid  by  the  note,  together  with  the  Interest 
to  accrue  thereon  according  to  the  legal  tenor 
and  ^ect  thereof,  and  all  costs,  expenses,  and 
attorney's  fees  which  the  mortgagees  might  be 
put  to  In  enforcing  collection  of  said  money 
by  foreclosure  or  otherwise.  It  was  further 
provided  that,  should  any  part  of  the  Interest 
stipulated  to  be  paid  by  the  note  remain  due 

and  unpaid  for  days  after  maturity,  in 

that  event  the  whole  of  the  balance  of  the 
principal  sum  and  Interest  thereby  secured 
should  become  due  snd  payable  at  the  option 
of  the  mortgagees.  The  bill  was  filed  Novem- 
ber 26, 1897,  before  the  note  fell  due  according 
to  Its  terms.  It  alleged  that  more  than  two 
years'  Interest  was  due  and  onpafd;  that  com- 
plainants had  been  compelled  to  pay  certain 
taxes  upon  the  land,  amounthig  to  fl3.40. 
by  reason  of  the  failure  of  the  mortgagors  to 
pay  them.  It  Is  not  alleged  that  the  complain- 
ants had  ever  exercised  the  option  claimed  to 
have  bem  given  them  to  regard  the  ivindpal 
mm  due  for  nonpayment  of  interest,  nor  1b 


it  alleged  that  the  principal  sum  was  due,  nor 
that  foreclosure  was  desired  for  the  principal 
The  ^ayer  is  that  an  account  be  taken  of  the 
amount  of  interest  due  on  the  note  and  mon^ 
exp^ded  In  payment  of  taxes,  and  that  de- 
fendants be  required  to  pay  same  at  an  early 
date,  together  with  a  reasonable  solicitor's  tee 
for  foreclosing  the  mortgage,  and  in  default  of 
such  payment  that  the  property  be  sold  to  pay 
same,  etc.  If  the  mortgagees  had  an  option 
to  regard  the  whole  debt  due  for  nonpayment 
of  interest,  It  does  not  appear  that  such  option 
was  ever  exercised,  but,  oo  the  contrary,  the 
allegations  of  the  bill  are  entirely  consistent 
with  the  prayer,  which  proceeds  upon  the 
theory  that  the  option  was  never  exercised, 
because  it  prays  foreclosure  for  interest,  taxes, 
and  attorney's  fees  only.  We  are  unable  to 
find  anything  In  the  prayer  or  In  the  allega- 
tions of  the  bill  to  Justify  foreclosure  of  the 
mortgage  for  principal  sum.  Kirk  v.  Van 
Fetten,  38  Fla.  335.  21  South.  286;  >IcLane 
V.  Plagglo.  24  Fla.  71,  3  South.  828;  Price  v. 
Boden.  39  Fla.  218,  22  Sonth.  B57.  The  de- 
cree of  foreclosure  finds  that  there  Is  due  com- 
plainants 11,172.10  for  principal,  f3S1.63  ac- 
crued interest,  and  fl76  solicitor's  fees,  and 
the  mortgaged  property  Is  directed  to  be  sold 
to  pay  these  amounts.  To  the  extent  that 
the  decree  Includes  the  principal  sum  of  fl,- 
172.10,  it  is  erroneous  for  the  reasons  Just 
stated. 

The  uncontradicted  testimony  in  regard  to 
attorney's  fees  shows  a  reasonable  fee  for  com- 
plainants' solicitor  would  be  based  upon  the 
following  estimate,  viz.,  10  per  cent  upon  the 
first  $1,000,  and  S  per  cent  upon  the  balance 
of  whatever  sum  might  be  adjudged  due  the 
complainant,  $25  for  filing  the  blU.  and  $25  for 
taking  the  testimony  in  the  cause.  The  sum 
decreed— $17&~-l8  based  upon  ttiis  estimate, 
taking  into  the  calculation  the  sum  decreed 
to  be  due  for  principal.  As  tliat  part  of  tlie 
decree  is  found  to  be  erroneous.  It  follows  that 
the  sum  allowed  for  attorney's  fees  Is  exces- 
sive. The  amount  of  attorney's  fees  should  be 
reduced  to  $85.16,  estimated,  according  to  the 
evidence,  as  follows:  10  per  cent  upon  the 
amount  decreed  for  Interest  $35.16;  filing  the 
bUI.  $25;   taking  testimony.  $26. 

In  accordance  with  the  views  expressed,  the 
decree  will  be  modified  by  reducing  the 
amount  of  attorney's  fees  decreed  to  $85.16, 
and  by  strikhig  therefrom  tlie  sum  of  $1,172.10 
decreed  to  be  due  for  principal,  and,  as  ao 
modified,  will  be  affirmed;  and  It  Is  so  or- 
dered. The  costs  of  tills  ^peal  wlH  be  taxed 
against  the  ai^llees. 
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TOWN  OF  PASS  CHRISTIAN  T.  WASH- 
INGTON. 

(Supreme  Court  of  MinlnlppL    Unj  4,  1903.) 

KUNICIPAL  CORPORATIONS— ORDBR  APPOINT- 
ING hbaxjTH  orpicBB— construction 

-SUBMISSION  TO  JURY. 

1.  Plaintiff,  a  physiciao,  discovered  foar  cas- 
es of  smallpox  in  a  town,  which  he  reported  to 
the  ma^or.  Sabsequently  the  mayor  and  board 
of  aldermen  passed  an  order  appointing  plain- 
tiff health  officer  of  the  towu,  and  requestias 
him  to  take  necessary  sanitary  precautions  for 
the  general  good  of  -the  town.  Held  a  mere  ap- 
pointment  Of  plaintiff  as  a  health  officer,  Test- 
ing him  with  the  uaual  authority  with  reapect 
to  sanitary  precautions,  and  in  no  sense  a  con* 
tract  to  treat  tiie  patients. 

2.  The  snbrnlsBion  of  ttit  order  vt  the  board 
to  the  jury  tar  coMtmctkm  ma  umw,  as  it 
was  the  dntr  of  tlie  cotirt  to  eonatme  IL 

Appeal  from  Circuit  Court,  Hairtoon  Comi- 
ty; Geo.  ADdoBon,  Judge. 

Action  by  Dr.  J.  3.  Washington  against  the 
town  of  Paaa  Christian.  Judgment  for  ptaln- 
tUf,  and  defendant  appeals.  BeTersed. 

In  April,  1900.  Dr.  Washington  discovered 
four  cases  of  smaUpox  in  the  town  of  Pass 
Christian,  which  he  reported  to  the  mayor, 
who  directed  blm  to  talce  charge  of  them, 
and  do  everything  In  his  power  to  prevent 
the  spreading  of  the  disease.  On  the  next 
day  there  was  a  meeting  of  the  mayor  and 
board  of  aldermen,  and  the  matter  was  dis- 
cussed. The  mayor  told  him  to  go  ahead, 
and  do  whet  was  necessary,  end  he  would 
pay  him.  The  board  then  passed  the  follow- 
ing order:  "That  Dr.  J.  J.  Washington  be, 
and  la  hereby,  appointed  health  officer  of  the 
town  of  Pass  Christian,  and  requested  to 
take  at  once  the  necessary  sanitary  precau- 
tions for  the  general  good  of  the  health  of 
the  town."  Dr.  Washington  took  charge  of 
these  four  cases  of  smallpox.  Isolating  them, 
and  treating  them  for  three  weeks,  and  fumi- 
gating their  bedding  and  clothing,  and  there- 
by prerentlDg  the  spread  of  the  disease. 
He  bronght  this  suit  against  the  town  of 
Pass  Christian  to  recover  the  sum  of  $2,000 
for  hlB  services  thns  rendered.  He  recover- 
ed verdict  for  $1,200. 

Bowers,  Chaffe  &  McDonald  and  McWUUe 
A  Thompson,  for  appellant.  Ford  &  White 
and  W.  G.  ETana,  for  appellee^ 

WHITFIBLD,  a  J.  The  order  made  by 
tte  boezd  of  mayor  and  aldormoi  was  a 
mere  appointment  of  Dr.  Washington  as  a 
iMalth  (Acer,  veatlng  him  with  tba  nsoal  ati- 
tbority  with  reqwct  to  aanltary  ivecautlons 
tm  the  good  of  the  town.  It  waa  In  no  sense 
a,  oontzaet  to  treat  tben  four  smallpox  pa- 
tloitB.  and  no  ottter  valid  contract  for  that 
purpooe  Js  shown.  How  anch  a  contract  la 
to  be  properly  made,  we  have  decided  ortx 
and  over.  Without  a  contract  there  Is  no 
liability  on  the  part  of  the  town,  it  aeema. 
Indeed,  to  be  conceded  that  no  bill  would 
tfTtf  have  been  presented  to  the  town  tbr 
tbeae  aervloes  if  Uie  <^rfea  made  by  appel- 
M80.-1S 


lee  tm  vaccination  had  be«n  paU  1^  the  dty. 
The  whole  case  fails  for  llie  want  of  any 
valid  contmct  for  these  particular  services 
with  the  dty. 

It  waa  clearly  error  in  the  court  beiow  to 
submit  to  the  Jury  the  order  of  the  board  for 
construction.  It  was  the  duty  of  the  coort 
to  construe  it  The  peremptory  instruction 
for  defendant  should  have  been  glTcn. 

Beversed  and  remanded. 


(82  Hiss.  483) 

DIOGS  et  al.  v.  INOBSOLU 

(Supreme  Court  of  MIssiMippl.   May  4,  1808.) 

ACCOUNTWO-BBIFBRENCS^-lUSCONDUCT  OF 
MASTER. 

1.  Where  the  reference  to  a  master  for  an 
accounting,  the  investigation  made  by  the  mas- 
ter, his  report,  and  the  confirmatitm  thereof,  all 
occurred  on  the  same  day,  and  apparently  wltii- 
in  two  hours,  while  the  dealings  included  in 
the  accounting  covered  a  period  of  more  than 
Edx  years,  the  case  will  be  remanded  for  a  prop- 
er investigation. 

Appeal  from  Chancery  Court,  Isaquena 
County;  A.  McC.  Klmbrough,  Chancellor. 

Suit  for  an  accounting  between  C.  W. 
Dlggs  and  others  and  C.  J.  Ingesolt  From  a 
decree  for  the  latter,  the  former  appeal.  Re- 
versed. 

Green  &  Oreen,  for  appellants.  Henry  & 
Scodder,  for  appellee. 

WHITPIEU),  C.  J.  This  case  must  be  re- 
versed In  order  that  a  proper  accounting  may 
be  had.  The  reference  to  the  master,  the  In- 
vestigation—if  it  could  be  called  an  Investiga- 
tion—made by  the  master,  hia  report,  and 
the  confirmation  of  his  report,  all  occurred 
on  the  same  day,  and  apparently  within  the 
space  of  a  couple  of  hours,  and  yet  the  deal- 
ings covered  a  period  of  more  than  six  years. 
The  appellant  charges  that  the  rata  of  Inter- 
est charged  him  waa  usurious,  that  the  prices 
charged  him  for  goods  were  extortionate, 
that  he  has  been  denied  credits  which  he 
should  have  received,  that  he  has  not  been 
fully  credited  with  all  payments  made,  and 
that  the  payments  made  were  not  credited  to 
the  proper  debts.  Without  expressing  any 
opinion  on  these  various  matters,  it  is  per- 
fectly clear  that  no  investigation  worthy  of 
the  name  could  have  been  made  In  the  time 
given  It  in  the  court  below.  A  full  and  com- 
plete Investigation  of  all  these  mattera  should 
be  made.  Blectric  methods  are  not  usually 
productive  of  wholesome  results  In  judicial 
proceedings. 

Beversed  and  remanded. 


(82  Miss.  4G6) 
HAMM&L  V.  ATKINSON. 
(Supreme  Goort  of  HisiOssUvi.   May  4,  1903.) 
FOBOIBLII  BNTBT  AND  DBTAINaS  —  ACTION 
AGAINST  8TRANGSR— NBCE8SA&T  PAR- 
nn-TKNANT  IN  P08SESBION. 

1.A  landlord  cannot  maintain  an  action  ot 
vnlawfnl  autiy  and  detainer  agalnst-a  jmpaai 
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Id  posMSBion  of  a  part  of  (Ae  demised  irremises, 
whSe  his  tount  la  in  pontnion  of  the  remain- 
der thereof  imder  hli  lean,  wHhont  maklnx  the 

tenant  a  party. 

Appeal  from  Circuit  Court,  Grenada  Cotm- 
ty;  W.  F.  SteTena,  Judge. 

Action  b7  O.  A.  Hammel  against  Mary  P. 
Atidnaon.  From  a  Jadgment  tor  defendant; 
plaintiff  appealB.  Affirmed. 

W.  O.  McLean  and  B.  C  Adams,  for  ai>- 
pellant.  Horton  &  Horton*  for  appellee^ 

PRICE,  J.  This  waa  an  action  of  unlaw- 
ful entry  and  detainer,  under  chapter  142  of 
the  Code  of  1892.  £[ammel  had  rented  his 
place  to  Claris,  and  Clarity  waa  in  posses- 
sion of  the  land,  making  a  crop.  Mrs.  Atkin- 
son took  poasesslon  of  40  acres  of  this  land, 
cleared  np  a  small  portion  of  it,  and  erected 
a  house  thereon.  The  only  question  present- 
ed by  the  record  Is,  could  the  landlord  bring 
this  action  against  a  third  party  while  his 
tenant  held  possession  of  the  land?  The 
lower  conrt  held  that  he  could  not;  that  the 
tenant  who  held  the  possession  under  con- 
tract with  Hammel  should  brlo^  the  suit 
tn  this  Tlew  we  concur.  At  least  the  tenant 
In  possession,  before  the  expiration  of  his 
term,  Is  a  necessary  party.  18  Am.  &  Bng. 
Enc.  of  Law  (JIA  Ed.)  7S2. 

Affirmed. 


(»  Hlia.  m 

BENNBTT  et  aL  t.  MAXWELL. 
(Snpreme  Conrt  of  Mississippi.   May  4,  1903.) 

FILINO  ASSnaSHBINT  ROLL-BXTBNDBD  TIMBI 
THKRBFOa. 

1.  The  board  of  .BuperviBors  alone  can  grant 
an  extension  of  time  for  the  filing  of  an  assess- 
ment roll,  and  the  anditor  has  no  power  to 
grant  the  same. 

Appeal  from  C^ncery  Court  Lincoln 
County;  H.  C.  Conn,  Chancellor. 

Bill  by  Mrs,  MaUaaa  Maxwell  against  J,  W. 
Bennett  and  othera.  Judgment  for  complain- 
ant, and  defendants  ai^ieaL  Affirmed. 

The  bill  waa  to  cancel,  aa  a  clond  npon 
title  to  4»  acres  of  land  In  Lincoln  county, 
defendants'  tax  title  to  the  tand.  The  land 
was  auML  on  the  first  Monday  in  March,  1893, 
for  the  Uaaa  of  18^  by  the  tax  collector  of 
Lincoln  county.  The  ertdence  in  the  caae 
ahows  that  the  assessment  roll  was  not  re- 
turned by  the  assessor  on  the  first  Monday 
of  July,  1882,  but  that  the  auditor  of  the 
public  accounts  extended  the  time  for  filing 
and  returning  it  nntU  the  first  Monday  In 
August,  1892. 

A.  0,  McNair.  for  ajqiwllants.  P.  Z.  Jones, 
for  appellee, 

CALHOON.  J,  We  notice  but  one  objec- 
tion to  the  claim  of  tax  title  shown  by  this 
record,  because  that  is  decisive.  It  affirma- 
tively appears  bere  that  the  assessment  roll 
waa  not  filed  m  the  first  Monday  of  July,  as 
it  shmld  hsTft  been,  and  that  the  extenshm  | 


of  time  to  the  first  Monday  In  Aognst  when 
it  was  filed,  was  granted  by  the  auditor,  who 
was  without  poww  to  grant  It  The  board 
of  snperrlscan  only  can  utend  the  ttme>. 
Affirmed. 

OU  Ala.  147) 

Ex  parte  BOLTON. 

(Supreme  Conrt  of  Alabama.    April  23,  1903.) 

DETINUE  —  PROPBRTT  IN  POSSESSION  07 
PI^NTIFF  —  NONSniT  —  ALTERNATE  VALUE 
OF  PROPERTY— ASSSSSHBNT— WAIVER. 

1.  Code  18^,  S  1482,  relative  to  detiooe,  pro- 
vides that  when  the  proper^  sued  tor  Is  m  the 
possession  of  the  plaintUf,  and  the  suit  Is  dis- 
missed or  abated,  the  court  shall  caose  the  jury 
to  asses  the  alternate  value  of  the  property, 
and  the  valne  of  the  hire  or  use  tlwreof  while 
it  was  lb  plaintUTa  posBeaslon,  and  shall  give 
jodgment  tor  defendant  for  the  recoveiy  of  the 
property  or  Its  alternate  value,  etc  In  an  ac- 
tion of  detlnne,  plaintifEa  took  a  voluntary  non- 
suit, with  a  bill  of  exceptions,  the  value  of  the 
property  not  having  been  assessed  by  the  jary, 
but,  after  conrt  adjourned,  plalntUTs  stated  that 
no  appeal  wonid  be  taken,  and  defendant  mov- 
ed for  reinstatement  of  the  cause  and  an  as- 
sessment of  value.  Held)  that  defendant  should 
have  invoiced  his  remedy  under  the  statute  at 
the  time  of  the  noasolt  or  during  the  term,  <x 
by  procurius  an  order  of  continuance  tor  that 
purpose,  anOj  not  having  taken  any  such  atep^ 
he  waived  his  rights  under  the  statute. 

Petition  John  S.  Bolton  for  mandamus 
to  compel  w,  S.  Anderson,  as  Judge  of  the 
13th  Judicial  District,  to  reinstate  a  cause  In 
detinue  In  which  Cutbbert  &  Parker  were 
plalntUfs  and  petitioner  defendant,  and  for 
an  assessment  of  the  value  of  the  property. 
Petition  denied. 

Thornton  &  Inge,  for  petitioner. 

HARALSON,  J.   It  appears  that  Cutbbert 
&.  Parker  instituted  an  action  of  detinue  in 
the  circuit  conrt  of  Mobile  county,  against 
the  petitioner,  John  S.  Bolton,  for  the  recov- 
ery In  specie  of  two  mules;   that  at  the 
spring  term  of  the  court,  1902,  the  trial  of 
said  cause  was  entered  upon,  and  before  final 
Judgment  on  the  merits,  as  the  petitioner 
avers,  tbe  plalntiCFs  took  a  voluntary  nonsuit 
with  a  bill  of  exceptions,  and  that  this  term 
of  the  court  adjourned  on  the  28th  June, 
1902.    At  the  fall  term  of  said  court,  1902, 
the  petitioner,  John  S.  Bolton,  presented  hia 
petition  to  the  said  circuit  court,  stating  in 
substance,  that  at  the  aprlng  term  of  aald 
court,  end  after  the  trial  of  said  cause  against 
him  by  said  Cutbbert  &  Parker  had  begnn, 
the  plaintiffs  took  a  voluntary  nonsuit  witli 
a  bill  of  exceptions;  that  the  value  of  tbe 
property,  and  the  valne  of  the  use  thereof 
during  the  detention,  bad  not  been  assessed 
by  the  Jury;  that  plalntUTs'  attorney  present- 
ed defendantfs  attorney,  the  following  day, 
witb  a  bill  of  exceptions,  and  that  after  tbe 
adjournment  of  court,  said  attorney  made 
known  to  defendant,  that  no  appeal  In  ttie 
cause  would  be  taken,    Tbe  petitioner  on 
this  statement,  movted  the  court,  to  order  ^e 
reinstatement  of  the  cause  on  the  docket,  and 
that  a  day  be  set,  of  which  id«lntlff  s  shoold 

Digitized  by  vjOOglC 


AIM    FABUBBS*  8AVINQS  *  BUILDINO  A  LOAN  ABffS     OBBBINWOOD.  22T 


be  notlfled,  for  tte  assessment  of  flie  alter- 
nate  value  of  tbe  property  In  question,  and 
also  tbe  ralne  of  the  use  tbereof  during  the 
time  it  was  In  fbe  poeseesiixi  of  plaintiffs. 
The  petition,  after  consideration  was,  on  the 
ITtb  December,  190%  d^ed  hj  tbe  court* 
and  petitioner  presents  hla  petition  here  for 
mandamus  to  the  Judge  of  said  drcuit  court, 
OHnmandlng  him  to  reinstate  said  cause  on 
the  docket  of  said  court,  Cor  the  purpose  of 
causing  a  Juzy  to  assess  tbe  Talne  of  the 
property,  tbe  subject  of  the  said  detinue  ault, 
together  with  the  value  of  the  hire  or  use 
thoeof. 

Waiving  the  issuance  of  a  rule  nisi,  the 
Judge  made  answer  to  said  petition,  and  In 
It,  among  other  things  dailea  that  there  was 
ever  a  bill  of  ezceptbms  taken  In  the  cause, 
and  also  denies  ^at  no  evidence  of  the  value 
of  the  propnty  sued  for  was  ofCered,  and 
states,  that  such  evidence  was  offered  and 
ruled  out,  on  the  objection  of  defendant  in 
that  suit,  the  petitioner  hoe,  the  objection 
being  that  the  mules  were  the  Joint  property 
at  the  plaintiffs  and  another. 

Bectkm  14S2  of  the  Oode  of  1896,  provides: 
"Whoi  the  property  sued  f «  la  in  tbe  pos- 
aenl<m  of  tbe  plaintiff,  and  tiie  suit  Is  dis- 
missed or  abated,  the  court  shall  cause  a 
Jury  to  assess  the  aJtonate  value  of  the  prop- 
and  also  the  value  of  the  hire  or  use 
thereof  during  the  time  it  was  In  the  pos- 
sesslmi  o(  the  plaintiff,  and  shall  render  a 
Judgment  for  flie  defendant  for  the  recovery 
of  the  property,  or  its  alternate  value  and 
damages  for  the  use  or  hire  thereof."  Under 
this  section,  it  was  not  error  In  fba  court, 
unless  moved  thrareto  by  tbe  defendant,  to 
foil  to  cause  a  Jury  to  assess  the  value  of 
the  propearty  and  the  value  of  the  hire  or  use 
tlierwtf,  as  provided  In  said  section.  Hie  de- 
fttidant  might  have  pursued  the  summary 
remedy  authorised  the  statute,  or  not,  as 
he  ciu)«e.  Wood  v.  Gocnaii,  S6  Ala.  288;  Ernst 
V.  Bogne^  86  Ala.  S02,  SOS,  5  Soufh.  788.  It 
waa  the  right  of  the  defendant,  to  Invoke  the 
remedy  supplied  him  under  this  statute,  but 
be  aboQld  have  dme  so  at  the  time  of  the 
nonndt;  or  at  some  otiber  time  during  the 
term  at  which  It  was  taken,  or  by  procuring 
an  order  of  condnnance  for  tbe  purposes 
spedfled  In  the  statute.  HaYing  allowed  the 
term  to  elapse  without  taking  any  steps  to 
avaU  himself  of  the  statutory  remedy,  he 
must  be  beld  to  have  waived  his  right  there- 
to, and  Is  not  entitled  to  the  iralt  of  numda- 
mna  for  which  he  prays. 

The  petition  Is  denied  and  dismissed. 


(in  Ala.  ST) 
FAKIOIRS'  SAYINGS  &  BUILDING  & 
LOAN  ASS'N  T.  GREENWOOD  et  ox. 

<Sapreme  Court  of  Alabama.    April  21,  1903.) 

BJECTMBNT— MORTaAGE-ACKNOWLEDQ- 
MBNT— COLLATERAL  ATTACK. 

1.  In  ejectment  by  the  pnrchaser  of  mort- 
gsged  lands  on  fturedocnue  defendant  cannot 


■et  np  the  Invalidity  of  the  mortBage  bccansk 
of  the  lusoffidency  of  the  acknowledgment. 

Appeal  from  Circuit  Court,  Msraball  Coun- 
ty; J.  A,  Bllbro,  Judge. 

Ejectment  by  tbe  Farmers*  Savings  ft 
Bnlldhig  &  Loan  Association  against  J.  H. 
Oreraiwood  and  wife.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Beversed. 

The  plaintiff  asserted  title  to  the  property 
sued  for  by  virtue  of  a  mortgage  theretofore 
executed  to  it  by  the  defendants,  la  which 
they  conveyed  the  property  here  sued  for. 
The  property  so  conveyed  in  the  mortgage 
and  sued  for  in  the  present  suit  was,  at  the 
time  of  the  execution  of  the  mortgage,  owned 
and  occnpled  by  said  J.  H.  Greenwood  and 
his  wife  and  family  as  a  homestead.  It  was 
shown  that  said  mortgage  had  been  fore- 
closed, and  the  plalntlfl  became  the  pur- 
chaser at  said  sale,  and  a  deed  had  been 
regularly  executed  to  It  Against  the  objec- 
tion and  exception  of  the  plalstlfl,  the  de- 
fendants proved  that  the  separate  acknowl- 
edgment of  the  wife  to  the  mortgage  was 
taken  Ijefore  a  magistrate  who  was  a  mem- 
ber and  Btockhold^  of  the  mortgagee  as- 
sociation. Upon  the  Introdnctlon  of  all  the 
evidence  the  court,  at  the  request  of  the  de- 
fendants, gave  tbe  general  affirmative  charge 
in  their  favor.  To  the  giving  of  this  charge 
the  plaintiff  duly  excepted,  and  also  excepted 
to  the  court's  refusal  to  give  the  general  af- 
firmative charge  requested  by  tt 

Lawrence  Cooper  and  O.  D.  Street  for  aj>- 
pellant  J<An  G.  Winshm  and  Lomaz,  Gmm 
&  Wdl,  for  appellees; 

DOWDELI4  T.  There  Is  no  distinction  faL 
prtnc^Ie  between  Ihls  ease  and  tiiat  of  Mon- 
roe V.  Arthur,  126  Ala.  862.  28  South.  476,  86 
Am.  St  B^.  sa  In  that  eaae  we  held  that 
the  deed  was  not  void  on  Its  face,  but  only 
because  of  extrinsic  facts  resting  In  paroL 
The  same  Is  true  here.  It  waa  there  further 
said  by  this  court  speaking  through  Mc- 
Clellan,  0.  J.:  "These  extrinsic  facta  did  not 
tovolve  any  matter  for  which  the  execution 
of  the  paper  could  be  assailed  collateraUy  u 
a  mere  Incident  to  a  proceeding  prosecuted 
for  a  purpose  other  than  the  cancellation  ot 
the  instrument  In  such  case  the  Infirmities 
Inhering  in  the  execntlon  of  the  mortgage 
can  be  shown  only  upon  a  direct  attack  upon 
its  validity,  by  which  Is  intended  some  pro- 
ceeding begun  and  prosecuted  for  the  ex* 
press  purpose  of  having  the  conveyance  tOf 
Judged  void  and  canceled— as,  for  instance,  a 
bill  In  chancery  setting  up  the  facts  as  to 
tbe  notary's  incapacity,  and  praying  that  the 
alleged  deed  be  decreed  to  be  surrendered  up 
and  canceled,  etc.;  and  until  cancellation  Is 
decreed  in  such  or  otbet  direct  proceedings, 
the  conveyance  wfll  be  treated  by  all  eourta 
ia  valid  and  efflcadons."  The  appellees  here 
insist  upon  a  reconsideration  this  court 
of  the  rule  above  laid  down,  and  a  departure 
from  what  was  decided  bi  tha 


Digitized  by 


228 


S4  SOUTHKBN  REPOBTEB. 


(AU. 


are  quite  cle&r  as  to  tbe  correctness  of  the 
law  there  declared,  and  adhere  to  what  was 
there  decided.  The  trial  court  erred  In  re- 
fusing the  general  charge  for  the  plalntUI 
and  In  giving  It  for  the  defendants,  and,  on 
the  authority  of  Monroe  t.  Arthur,  supra,  the 
Judgment  appealed  from  will  be  reversed, 
and  the  cause  remanded. 
Beversed  and  remanded. 


087  Ala.  287) 

McLBOD  et  al.  t.  McLEOD. 
(Bnpreme  Court  of  Alabama.   April  Si,  1003.) 

UNDUB   INFLUBNCB-COMTRACTS-ACTION  TO 
BBT  ASIDE  ALZ^QATIOKS— SUFFI- 
CIENCT— DISAFFIRMAMGB. 

1.  A  complaint  alleged  that  by  reason  of  un- 
dne  influence  on  the  part  of  defendants  com- 

Elalnant  was  Indnced  to  execute  a  release  of 
is  interest  in  tbe  estate  of  a  deceased  sou  for 
an  inadequate  sum.  BtUl.  that  the  complaint 
was  not  demurrable  on  uie  ground  that  the 
averments  aa  to  undue  Influence  were  not  snffi- 
cientl;  specific,  it  being  necessar;  only  to  allege 
the  result,  rather  than  the  particular  acts. 

2.  While  one  who,  owing  to  the  undue  in- 
fluence of  otheta,  la  led  to  execute  a  contract  to 
his  prejndlce,  must  disaffirm  the  transaction  at 
the  earliest  mcKnent  after  discover;  of  the 
fraud,  and  offer  to  return  whatever  he  has  re- 
ceived, he  ma;  make  the  offer  to  return  1u  a 
bill  filed  b;  him  to  set  a^e  tbe  contract,  his 
faUure  to  do  so  prior  to  tbe  bUl  being  onl; 
material  as  affecting  tbe  question  of  costs. 

Appeal  from  Ohancery  Courts  Barbour 
County;  W.  L.  Parks,  Chancellor. 

Suit  by  William  McLeod  against  Sallle  B. 
McLeod,  as  administratrix,  etc.,  of  the  estate 
of  James  C.  McLeod,  deceased,  and  others. 
From  a  decree  overruling  demurrers  to  the 
bill,  defendants  appeal.  Affirmed. 

It  waa  averred  in  tbe  bill  that  William  Mc- 
Leod was  the  father  of  James  O.  McLeod, 
deceased,  and  also  of  the  defendants;  that 
James  C.  McLeod  was  murdered  on  tbe  pub- 
lic highway,  and  left  an  estate  of  considera- 
ble value;  that,  being  the  father  of  James 
C.  McLeod,  the  complainant  was  entitled  as 
heir  to  one-balf  of  his  said  estate,  and  was 
entitled  to  become  the  administrator  thereof; 
that  the  complainant  was  77  years  old,  and 
of  weak  mind;  that  there  was  a  streak  of 
Insanity  In  his  family,  several  members  of 
bis  family  having  died  inaane,  and  he  had 
become  mentally  weak  by  reason  of  contin- 
ued sickness;  that  the  respondents  had  been 
estranged  from  the  complainant  prior  to  the 
death  of  James  0.  McLeod  on  account  of  the 
second  marriage  of  the  complainant,  and  this 
estrangement  amounted  to  a  total  separation 
by  tbe  respondents  from  tbe  complainant; 
that  Inunedlately  following  tbe  death  of  said 
James  C.  McLeod,  Sallle  E.  McLeod  and  bis 
two  other  daughters,  who  were  res[>ondent8 
to  the  bill,  pretended  that  they  desired  a 
reconciliation,  and  asked  to  be  restored  to 
their  plac^  In  the  afTectlons  of  the  complain- 
ant, and  made  many  overtures  and  demon- 

5  !■  See  CaaeelUtien  of  InstrumenU,  voL  I;  GenL 
-Dlfr  i  71.  —  - 


atratlons  of  love  for  the  complainant;  tint 
at  this  time  tbe  complainant's  mind  was  Im- 
paired  and  weak  by  reason  of  tbe  great  ex- 
citement attending  the  sudden  and  tragic 
death  of  his  son,  Jas.  a  McLeod;  that  by 
reason  of  the  great  mental  weakness  of  the 
complainant,  and  by  reason  of  the  undue  In- 
fluence exerted  by  the  respondents  as  afore- 
said, tbey  induced  tbe  complainant  to  exe- 
cute and  deliver  to  tbe  said  Sallle  S.  McLeod 
a  paper  writing,  whereby  he  sold  and  relin- 
quished bis  entire  interest  In  the  ratate  of 
bis  son,  and  relinquished  his  right  to  admin- 
ister on  said  estate  for  a  consideration  of 
$300;  that  the  valoe  of  tbe  estate  of  Jas.  O. 
McLeod,  deceased,  was  920,000,  and  by  reason 
of  tbe  undue  Influence  exerted  upon  the  com- 
plainant while  In  a  weak  mental  condition 
he,  in  executing  said  writing,  conveyed  his 
interest,  valued  at  |10,000,  to  the  respondent 
Sallle  E.  McLeod  for  the  sum  of  $300.  Tbe 
complainant,  In  his  bill,  offered  to  pay  to 
said  Sallle  B.  McLeod  Qia  $300  wtalcb  had 
been  paid  for  the  execution  of  said  Instru- 
ment, with  interest  thereon,  or  to  pay  sucta 
amount  to  any  other  person  entitled  thereto, 
or  to  pay  the  same  into  court,  and  submitted 
himself  to  the  Jurisdiction  of  the  court  la 
this  regard.  Tbe  prayer  of  tbe  bU!  waa  tbat 
said  paper  writing  by  which  be  lellnqolsliea 
bis  interest  In  the  estate  of  James  McLeod, 
deceased,  be  ordered  delivered  iq»  and  declar- 
ed null  and  void,  and  that  the  same  be  cao- 
celed.  The  respondents  demnrred  to  die  Un 
upon  several  grounds,  the  snbatanoe  of  wblcb 
Is  suffldentiy  shown  In  the  opinion. 

G.  L.  Comer,  for  appellants.    A.  H.  Mei^ 

rill,  for  appellee. 

TYSON,  J.  The  grounds  of  demnrm  tak- 
en to  the  bill  Insisted  upon  In  argument  may 
be  stated  to  be  these:  First,  the  avermenta 
as  to  undue  Influence  are  not  suflldoitlr  spe- 
cific and  d^nlte;  and,  second,  It  contains  no 
allegation  tbat  complainant  ever  offered  to 
rescind  tbe  contract  before  the  filing  of  tbe 
bill.  To  see  tbat  tbe  first  Insistence  cannot 
be  sustained,  we  have  only  to  apply  wbat 
was  said  In  Letohatcbie  Baptist  Chnrcb  t. 
BuUock.  183  Ala.  652,  32  South.  68:  "We 
bare  never  undwstood  it  to  be  necessair  to 
all^  with  parl4culailty  the  qno  modo  the 
result  complained  d  was  accomidlshed,  but 
only  tbat  It  was  accomidisbed  by  undne  in- 
fluence exerted  by  named  persons.  The  In- 
quiry Is  not  whether  the  Improper  Influence 
was  sufficient  to  bare  coerced  tbe  will  of  a 
man  of  ordinary  capacity  and  force  ot  char- 
acter, bnt  only  whether  tbe  Influence,  what- 
ever It  may  bave  been,  cUd  In  point  of  fkct 
control  tbe  act  Id  question;  not  wbethor  It 
should  bare  had  the  effect  charged,  bnt 
whether  it  did  have  that  effect;  and  any  in- 
fluence which  coerces  an  act  In  which  th« 
jndgment  and  will  of  the  actor  do  not  con- 
cur is  undue  Influence.  Hence  It  1b  tbat  Qie 
avennent  should  be  latber  ^^e  lesntt  Jban 
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of  tbe  partlcniar  and  special  acts  aod  modes 
ol  causation."  It  Is  undoubtedly  true  that 
the  party  defrauded  must  dlsafflnn  the  trans- 
action at  the  earliest  practical  moment  after 
a  discovery  of  the  fraud,  and  that  he  must 
return,  or  otter  to  return,  whatever  lie  has 
received  from  the  other  party.  But  we  do 
not  understand  that  he  may  not  make  the 
offer  to  return  In  hts  bill,  as  is  done  here. 
His  failore  to  do  so  prior  to  Its  filing  cannot 
affect  Ita  equity,  and  Is  only  material  as  af- 
fecting the  question  of  costs.  Thomas  t. 
Jones,  84  Ala.  802,  4  South.  270. 

The  decree  overruling  the  demurrer  must 
be  aflBrmed. 


037  Ala.  801)   

WHBTSTONE  et  al.  v.  McQUEBN. 

(Snpreme  Court  of  Alabama.    April  23,  1903.) 

HORTOAOES— FORBCLOSmtB— RBDBMPTION  BT 
CO-TENANT  —  IMPROVEMENTS  —  RENTS  AND 
PROFITS— EFFECT  OF  COERCING  PAYMENT 
OP  JUDOMENT-CHANCBRY  COURTS— JURIB- 
DICTION  —  SETTLEMENT  OF  ESTATES  —  PAY- 
MENT OF  CLAIMS— NOTICE  OF  CLAIM— MI- 
NORS—EXECUTORS  AND  ADMINISTRATORS- 
LIABILITY  FOR  UNPAID  CLAIMS-EXECU- 
TION. 

1.  A  party  who  avails  himself  of  a  Judgmeat 
or  decree  by  coercing  its  payment  is,  in  gen- 
eral, held  to  affirm  its  correctness,  and  cannot 
vex  the  defendant  in  execution  by  reqnh-ing 
him  to  litigate  iu  the  appellate  court  over  mat- 
ters determined  by  the  judgment,  except  where 
the  appeal  iuyolves  a  bona  fide  dispute  over 
matters  apart  from  or  la  excem  of  those  adju- 
dicated in  the  trial  court,  or  where  the  appel- 
late court  can  see  clearly  that,  under  tbe  facts 
presented,  a  new  trial  ought  not  to  result  in 
oimiiiishing  tbe  recovery. 

2.  Records  of  the  probate  court,  showing  that 
an  administrator  made  a  fiual  settlement  of  the 
estate,  and  distributed  all  the  funds  thereof  to 
the  parties  entitled  thereto,  do  not  necessarily 
■how  tliat  he  has  been  divested  of  his  adminis- 
tratire  capacity. 

S.  In  the  redemption  of  property  sold  under 
a  mortgage,  the  administrator  of  the  mortea- 
gee's  estate  was  charged  with  knowledge,  un- 
puted  to  the  mortgagee,  that  the  equity  had 
not  been  extinguished,  and  was  not  entitled  to 
cmnpensatioD  for  improvements  other  than  such 
as  were  necessaiy  to  keep  the  premises  iu  re- 
pair. 

4.  A  par^  claiming  that  an  answer  filed  for 
him  was  filed  without  his  knowledge  or  con- 
sult, and  that  he  had  never  been  served  with 
summons  in  the  case,  was  nevertheless  not 
entitled  to  repudiate  such  answer  after  several 
hearings  of  the  case,  where  no  affidavit  or  other 
evidence  was  offered  in  support  of  the  ground 
on  whifdti  his  application  for  leave  to  amend  the 
answer  was  made. 

5.  Under  rule  1  of  chancery  practice,  the 
making  of  an  order  of  reference  out  of  the  reg- 
ular term  is  authorized. 

6w  The  cause  having  been  submitted  for  final 
decree  alone  on  the  register's  report  and  excep- 
tions thereto,  rules  76  and  77  of  chancery  prac- 
tice, reauiring  the  making  of  a  note  of  testi- 
mony oiiered  at  a  bearing,  were  without  appll- 
eation. 

7.  Where  a  chancery  court  acquired  jurisdic- 
tion for  the  purpose  of  diacbargiog  a  mortgage, 
it  bad  jurisdiction  to  settle  tbe  whole  contro- 
versy,  and  to  award  complainant,  as  heir  of  the 
mMtssigor,  a  surplus  due  her  as  roits  from 
the  estate  of  the  mortgagee. 

S.  The  voluntary  settlement  and  distribution 
of  assets  of  an  estate,  made  by  the  adminis- 
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trator  thereof,  did  not  discharge  him  from  lia- 
bility to  a  creditor  who,  by  reason  of  her  mi- 
nority, under  Code  189ti,  §  131,  allowing  minors 
12  months  after  removal  of  tneir  disabili^  in 
which  to  present  claims,  was  not  required  by 
the  statute  of  nonclalms  to  make  presentation 
of  her  claim  before  such  final  settlement,  and 
who  for  the  same  reason  was  exempt  from  the 
imputation  of  laches. 

9.  Tbe  commou'Iaw  rule  that  the  mere  cir- 
cumstance of  want  of  notice  of  a  debt  or  dahn 
against  ao  estate  will  not  excuse  the  executor 
or  administrator  thereof  from  payment  or  satis- 
faction of  such  claim,  if  the  assets  were  orig- 
inally sufficient  for  that  purpose,  notwithstand- 
ing he  has  bona  fide  handed  over  the  assets 
to  those  entitled  thereto,  has  not  been  abrogat- 
ed in  Alabama. 

laCode  1806,  8  850,  provides  that,  "in  all 
cases  where  an  account  is  taken  between  the 
parties,  execution  as  at  law  may  lEsue  for  the 
amount  of  indebtedaesB  ascertained  by  the  de* 
cree  of  (tie  court."  Section  347,  whidi  author- 
izes the  issuance  of  execution  against  an  ad- 
ministrator personally  after  the  return  of  "No 
property"  on  an  execution  from  the  circuit 
court,  has  been  construed.  In  connection  with 
section  857,  as  authorizing  like  proceedings  In 
the  chancery  court.  Held  that,  if  a  decree  was 
correct  In  awarding  complainant  the  balance 
shown  by  a  registers  report  to  be  due  her  from 
defendant  as  administrator,  it  was  also  correct 
in  directing  tbe  ultimate  issuance  of  execution 
against  defendant  individually. 

11.  Where  complainant  and  two  otbera  were 
tenants  in  common  of  an  equity  of  redemption, 
she  was  entitled,  in  an  action  brought  by  her- 
self alone  to  redeem,  to  recover,  on  account  of 
the  surplus  rents  and  profits,  the  wh<de  of  the 
balance  found  due  from  the  mortgagee's  es- 
tate, and  not  merely  her  one-third  interest 
therein. 

Dowdell  and  Sharpe,  JJ.,  dissenting  in  part 

Appeal  from  Chancery  Oourt.  Autauga 
County;  BIchd.  B.  Kelly,  Chancellor. 

BUI  by  Lola  McQueen  against  William  D. 
Whetstone  and  others.  Decree  for  complain- 
ant, and  defendants  appeal.  Complainant 
also  prosecutes  a  cross-appeal.  Decree  af- 
firmed, and  cross-appeal  of  complainant  dis- 
missed. 

Tbe  bill  was  filed  on  September  25.  1805. 
against  W.  D.  Whetstone  as  administrator 
of  the  estate  of  Mills  Rogers,  deceased,  Maude 
Bainey,  and  Bfack^  Davis,  children  and 
heirs  at  law  of  Mills  Rogers,  deceased,  and 
W.  H.  Hunt  as  administrator  of  the  estate  of 
Jacob  Faber,  deceased,  and  sought  to  redeem 
certain  lands  under  a  mortgage,  which  lands 
were  specifically  described  in  the  bill.  This 
Is  the  third  appeal  in  this  case,  and  special 
reference  Is  here  made  to  the  repeats  of  the 
case  on  the  former  appeals  (l21  Ala.  191,  25 
South.  020;  127  Ala.  417,  30  South.  548), 
where  the  facts  as  averred  in  the  bill  and  the 
answers  and  the  evidence  are  shown.  The 
last  appeal  (127  Ala.  417,  30  South.  548)  was 
taken  from  a  decree  rendered  by  the  chancel- 
lor on  October  13,  1806,  and  on  that  appeal  it 
was  held  that  said  decree  was  a  final  decree. 
After  the  remandment  of  the  cause  on  said 
last  appeal,  the  register  proceeded  to  bold  a 
reference  in  accordance  with  said  decree 
which  had  been  previously  rendered.  The 
respondents  objected  to  any  reference  being 
held,  because  the  order  <ff,g^«r.?g^«e^^K5^1 
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erence  had  been  made  by  the  chancellor  In 
vacation  against  the  objection  of  the  respond- 
ents, and  was  made  without  any  note  of  tes- 
timony. This  obJectitHi  was  oTermled  by  the 
register.  On  the  reference  It  was  admitted 
by  the  parties  that  the  rent  of  the  lands  In- 
volved In  the  cause  should  be  $260  for  each 
of  the  years  1899  and  1900,  which  was  the 
same  amount  allowed  for  the  year  1898.  The 
respondents  Introduced  evidence  tending  to 
show  that  Atwood  McQueen  and  Olande  Mc- 
Queen, brothers  of  the  complainant  and  chil- 
dren of  J.  D.  McQueen,  were  respectively  ^ 
and  26  years  of  age  at  the  time  the  bill  In 
this  case  was  filed.  The  cixnplaioant  ob- 
jected to  this  evidence  when  it  was  offered, 
and  moved  to  delude  it.  on  the  ground  that 
it  was  Irrelevant  and  Immaterial  to  any  ques- 
tion before  the  register  on  the  reference,  and 
the  register  sustained  the  objection.  The  re- 
spondents offered  in  evidence  testimony 
lowing  that  they  had  built  on  the  premises, 
after  the  toredosure  of  the  mor^ge,  a  ham 
worth  $50,  and  a  glnhouse  and  screw  valued 
at  $50,  and  that  they  had  covered  the  dwell- 
ing on  said  lands  at  an  expense  of  $90,  and 
had  bnllt  two  or  three  log  cabins  on  the  place, 
valued  at  from  $50  to  $85.  The  comphiln- 
ant  offered  evidence  to  show  that  the  de- 
fendants had  committed  waste  on  the  lands 
conveyed  In  said  mortgage,  and  alu  intro- 
duced evidence  tending  to  show  that  houses 
which  were  on  the  place  when  the  respond- 
ents took  possession  tiiereof  had  been  allowed 
to  go  to  decay  and  had  been  removed,  and 
that  the  value  of  the  lands  by  reason  of  such 
waste  had  been  reduced  to  the  extent  of 
$1,000,  and  that  the  dwelling  had  depreciated 
In  value  to  the  amount  of  $500.  The  re- 
spondent W.  D.  Whetstone,  as  a  witness, 
testified  that  the  answer  filed  for  him  In  the 
case  had  been  filed  by  one  Thos.  W.  Sadler, 
Esq., '  without  the  knowledge  or  consent  of 
said  Whetstone,  and  that  he  (Whetstone)  had 
never  been  sored  wltii  a  summons  In  the 
case.  The  complainant  moved  to  exclude 
this  testimony  of  the  respondoit  W.  D.  Whet- 
stone which  motion  was  granted.  It  was 
admitted  on  the  refwence  by  the  parties  to 
the  suit  Qiat  tiie  records  of  the  probate  court 
of  Autauga  county  did  not  show  that  W.  D. 
Whetstone  was  discharged  as  administrator 
ot  the  estate  of  Mills  Bogers,  deceased,  but 
th^  do  show  that  he  made  a  final  settlement 
of  said  eatate  In  said  court,  and  distributed 
all  the  funds  of  said  estate  to  the  parties 
entitled  thereto.  In  his  report  ot  reference, 
the  register  reported  that  the  respondent 
should  be  allowed  a  credit  ot  $90  for  covering 
the  main  dwelling  house  on  said  land,  but 
further  reported  that  the  other  Improvements 
put  upon  the  said  lands  by  the  respondents 
were  of  such  a  primitive  nature  that  they  liad 
long  since  gone  Into  decay,  and  those  tiiat 
still  remained  wra«  not  as  valuable  as  the 
Improvements  that  w^  oa  the  land  when 
the  mortgagee  or  bis  representatives  went 
Into  possession  of  the  same,  and  therefore 


r^rted  that  no  charge  should  be  made 
against  the  respondents  for  waste.   He  also 
reported  that  the  respondents  should  not  be 
allowed  anything  for  clearing  a  portlMi  of 
said  lands,  because  he  was  of  the  opinion 
tliat  most  of  the  lands  cleared  up  were  suf- 
fered to  grow  up  after  the  respondents  went 
Into  possession  of  the  same.  The  register 
further  reported  that,  after  stating  the  ac- 
counts betweoi  the  complainant  and  the  re- 
spondents In  accordance  with  the  <H^er  ot 
the  cour^  W.  D.  Whetstone,  as  the  adminis- 
trator of  the  estate  of  Mills  Bogers,  deceased, 
was  chargeable  vrlth  the  rents  for  the  use 
and  occupation  of  said  lands  fl'om  January  1, 
1877.  down  to  and  Indndlng  the  year  1891. 
when  he  made  final  settl^ent  as  the  admin- 
istrator of  said  estate,  which  amounted  to 
$6,078.87,  and  furtho:  that  Maude  Bahi^ 
had  received  the  rents  and  profits  arltdng 
from  said  lands  from  January  1,  18^,  down 
to  the  time  of  stating  the  account,  and  was 
therefore  indebted  In  the  sum  ot  $2,046.82. 
The  complainant  filed  an  exception  to  the 
r^ort  of  the  re^ster  up(m  the  ground  that 
In  snch  report  the  register  did  not  allow  any 
credits  to  complainant  tor  waste  ot  the  mort- 
gaged premises  done  <nr  suffered  by  the  re- 
spondents after  they  had  token  possession 
ot  the  mortgaged  premises.  The  re^ond- 
ents  Maude  Bainey  and  W.  D.  Whetstow. 
as  administrator,  filed  separate  exertions  to 
the  report  of  the  register  upon  the  following 
grounds:  (1)  That  said  reference  was  de- 
creed by  the  chancellor,  against  the  ezc^ 
tlon  of  the  respondents,  without  any  note  ot 
testimony;  (2)  the  register  should  not  tatTe 
excluded  the  evidence  attend  to  show  that 
Atwood  and  Claude  McQueen,  brothers  of 
the  complainant  and  children  of  the  deceased, 
were  respectively  2S  and  26  years  of  age  at 
the  time  the  bill  In  this  cause  was  filed.  Cor 
the  reason  that  audi  evidence  showed  that 
Atwood  and  Olaude  McQueen  were  baned 
<^  all  claim  to  said  lands  or  fear  rent  at  Oie 
commmcement  of  the  salt,  and  that  ttere- 
fore  the  complainant  by  sodi  evldmce  wonld 
have  been  shown  to  be  entitled  to  only  one- 
third  of  the  surplus  rente  of  said  lands  ac- 
cruing after  the  mortgage  debt  bad  been 
paid;'  (3)  that  the  raster  should  not  have 
allowed  the  cconplalnant  more  than  one-third, 
of  the  siu^lus  rente  after  the  1st  day  of  Jan- 
uary, 1881,  when  the  debt  was  paid;  (4)  that 
the  register  should  have  charged  the  com- 
plainant vrith  the  value  ot  the  improvements 
which  had  been  paid  upon  the  mortgaged 
lands  by  the  respondente;  (EQ  that  the  res- 
Ister  should  have  charged  the  comi^aioant 
fOT  the  clearing  of  the  lands  on  the  mort- 
gaged in«mlses.    The  respondent  W.  D. 
Whetetone,  as  administrator,  also  excepted 
to  the  allowance  of  any  rent  against  him 
whatever,  upon  the  ground  that  long  prior  to 
the  commenc^ent  of  this  suit  he  had  made 
a  final  settlement  of  the  estate  of  Mills  Vtog- 
ers,  and      the,  decree  previously  rradered 
In  this  cause  It  was  JndldflQ'^fQ^Eff jgned 
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tiiat  he  had  twen  dlacharced  in  1891  a«  aA- 
mlnlstrator  of  said  estate. 

Afta  the  flUnff  of  the  r^ort  of  flu  r^ie- 
ter,  the  respondent  Blande  Baln^  asked 
leare  to  amend  her  answer  prerlonBly  filed 
to  the  orichnl  bill  adding  at  the  end  of 
said  answer  avaments  that  she  and  Atwood 
McQneen  and  Claude  McQueen  were  the 
three  chUdzen  of  I.  D.  McQueen,  .and  that 
at  the  time  of  the  flUnf  of  the  bill  Atwood 
and  Olande  McQneen  were  reepectlTely  2& 
and  26  yeus  oi  Bge,  and  were  barred  any 
right  to  redeem  the  mortsaged  premlaes,  or 
to  hare  an  accounting  with  ttx  adminUitni* 
tor  of  Mills  Bogers,  w  the  dlstrlbnteee  there* 
o^  tm  the  rents  of  the  lands  mentioned  In  flie 
bni.  and  that  therefore  the  comidalnant  was 
not  oitttled  to  redeem  more  than  one-third 
of  said  lands,  nor  was  she  mtitled  to  mwe 
than  one-half  of  the  rents  itf  said  lands.  SBie 
further  wished  to  ammd  said  bUl  by  adding 
thereto  a  plea  setthig  up  snch  fiacts.  After 
the  flHng  of  flie  report  of  the  register,  the  ro> 
iqiondent  W*  D.  McQneen,  as  administrator 
of  the  estate  of  Mills  Bogen,  deceased,  asked 
leare  to  amoid  the  answer  theretofore  filed 
In  his  behalf  by  filing  an  answer  to  the  orig- 
inal bill,  in  which  he  repudiated  the  answer 
theretofore  filed  In  his  name,  on  the  ground 
that  he  ner«  antborlsed  any  one  to  file  Uie 
same,  and  waa  never  serred  with  process  In 
the  mtt  In  the  answer  which  he  asked 
leare  to  file,  be  farther  wished  to  set  up  a 
defense  to  the  maintenance  of  the  bill,  and 
aTorcd  the  fscti  as  to  the  t^Idren  of  J.  D. 
McQneen  as  set  forth  In  the  amendment 
Bought  to  be  made  by  Maude  Balney  to  her 
answo*.  He  also  aiM  that  said  answw  be 
treated  as  a  plea. 

On  March  4,  tOOUt  a  consent  decree  was 
rendered.  In  which  It  was  decreed  that  the 
mortgage  debt  had  been  paid,  and  that  the 
parties  in  possession  of  the  mortgaged  prem- 
IsGB  were  leqnlxed  to  detlrer  up  and  surrender 
poBBcwinn  of  said  lands  to  the  cmnplalnant 
On  July  9^  1901,  the  following  decree  was 
zcnderad:  "This  cause  was  submitted  at  said 
term  for  oonfirmatlon  of  the  report  of  the 
roister,  which  was  this  day  read  in  open 
court,  and  for  decree  on  said  report,  and  upon 
tbe  motkma  of  respondents  Whetstone  and 
Balney  to  amend  their  reapectlTe  answws  ss 
aet  forth  In  the  seroal  amendments  this  day 
propoeed  to  be  filed,  and  so  ma  Aed  thoreon 
tr  tbe  register,  and  upon  the  exertions  to 
■aid  report  ctf  the  roister,  and  by  consent 
tlie  same  was  held  for  decree  In  vacatlrai. 
Upcm  con^Mtemtkm,  it  is  ordered  and  decreed 
that  the  motloDS  of  the  seversl  re^ondents 
to  amend  their  aereral  answers  be,  and  the 
sMUne  are  hereby,  each  severally  and  separate- 
ly orermled  and  doiled.  It  la  further  ordered 
and  decreed  that  said  rqwrt  of  the  register 
be,  and  the  same  Is,  In  all  ttdngs  confirmed, 
ajsd  that  complainant  have  and  recover  of  the 
respondent  Whetst<Mie,  as  the  admlnlBtrator 
of  Mills  Bogers,  deceased,  the  sum  ot  six 
'Uumsand  wevtaxty  elflAit  and  *Vi**  dollars, 


wmi  Interest  tboeon  fnuc  Mardi  4,  1901,  as 
shown  the  r^rt  of  tite  register  filed  In 
this  cause  on  Febmaiy  6, 1901,  on  account  of 
the  rents  of  said  mortgaged  premisee  referred 
to  In  the  pleadtDgs  In  this  cause,  to  be  levied 
on  the  goods  and  chattda  of  said 'Mills  Rogers, 
deceased.  In  the  hands  of  said  Whetstone  un- 
admlnlstoed;  and,  If  an  execution  Issued 
against  said  Whetstone  as  snch  administra- 
tor Is  returned  unsatlsfled,  then  let  exeentlon 
therefor  Issue  against  s^  Whetstone  Indl- 
TldnaUy,  accradlng  to  tbe  statute  In  sodi  cases 
made  and  provided.  It  is  further  ordered 
and  decreed  that  cwnplalnant  have  and  recov- 
er of  the  reqKmdent  Maude  Balney  two  thou- 
SRnd  eighty-four  and  •*/!••  dollars,  with  In- 
terest thereon  from  March  4^  1001,  on  account 
of  the  rents  of  said  mortgaged  pranlseB,  as 
sbovrn  by  the  report  of  tbe  reglstar,  which 
was  read  In  this  cause  on  Mardi  4,  1901.  It 
Is  farther  wdered  and  decreed  that  all  the 
rlfl^t,  title,  and  Interest  which  any  of  the  re- 
spondents hare  or  luid  In  and  to  the  lands 
mentioned  in  tiie  pleadli^s  In  this  cause,  as 
the  puBonal  regnesentatlre  ae  hdrs  ct  said 
Bfins  Rogers,  deceased,  be,  and  the  same  Is 
hoeby,  divested  out  of  said  re^cmdento  and 
Inreeted  In  complainant  It  is  further  or^ 
dered  and  decreed  that  the  respondents  Mauds 
Balney  and  W.  D.  Whetstone,  as  the  admin- 
istrator of  the  estate  of  Mills  Bogers,  deceas- 
ed, pay  the  costs  of  this  suit,  to  be  taxed  by 
the  register,  for  which  let  execution  Issue; 
and.  If  execution  for  said  costs  be  retomed 
not  satisfied,  thu  let  execution  Issue  against 
conqtlabiant  therefor— that  Is,  for  tbe  costs 
not  collected  fn»n  die  respondoits,  but  not 
to  exceed  in  amount  the  costs  created  by  oobh 
pUhianL" 

Watts,  Troy  &  Coffey  and  O.  P.  Mclntyre, 
for  appellants.  Ounter  ft  Gunter,  for  aiqiiel- 
lee. 

BHABPB,  J.  In  February,  ign,  J.  D.  Mc- 
Queen mortgaged  the  lands  In  ecmtroreray  to 
Jacob  Faber  and  Mills  Bogers  tot  the  punnse 
of  Indemnifying  them  against  liability  they 
had  Incurred  as  satettes  for  fiie  mortgagor, 
McQueen,  on  ontain  notes,  doe  In  February, 
1877,  and  for  the  further  purpose  of  securing 
S^ber  Individually  for  supplies  wbldi  wereto 
hare  been  famished  by  hiqk  subsequent  to 
the  entcutlon  of  the  mortgaga  J.  D.  Mc- 
Qneen died  in  October,  1870,  and  In  May, 
1877,  F&ber  and  Bogers,  proceeding  ostensibly 
under  a  power  in  the  mortgage,  sold  the  lands, 
and  Rogers  assumed  the  bid  made  therefor, 
and  took  possession  of  the  lands.  In  De- 
cember. 1877,  administrators  of  McQueoi's  es- 
tate acting  under  sn  order  of  tbe  probate 
court;  attempted  to  sell  what  was  claimed  to 
be  an  equity  of  redonptlon  in  pert  of  the 
lands;  and  Bogers,  pursuant  to  a  bid  made 
by  him  at  that  sali^  paid  those  administratora 
(680,  which  was  used  as  aeaete  of  McQueen's 
estate.  Rf^ers  held  possession  of  the  lands 
untU  July,  1888,  when  he  died,  /tater  ith«  ^ 
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respondrait  administrator  of  Rt^ra'  estate 
went  into  possession  of  and  held  the  land  un- 
til In  1891,  when  he  made  a  final  settlement 
of  Rogers'  estate.  Thereafter,  -In  1892,  the 
respondent  Maude  Ralney,  who  was  an  heir  of 
Rogers,  aud  the  transferee  of  the  Interest  of 
bts  only  other  heir,  took  and  held  the  posses- 
sion. In  September,  1805,  complainant,  who 
Is  one  of  three  heirs  of  J.  D.  McQueen,  de- 
ceased, and  who  bad  shortly  before  arrived 
at  the  age  of  21  years,  filed  this  bill,  attack- 
ing the  sale  made  by  order  of  the  probate 
court  as  Invalid,  and  praying,  in  substance, 
tliat  complainant  be  decreed  to  be  entitled  to 
redeem  and  to  have  the  land  on  the  payment 
of  such  sum  as  might  be  decreed  as  equitable, 
and  for  a  decree  against  the  persons  charge- 
able therefor  for  the  value  of  the  use,  occupa- 
tion, and  rents  of  the  land,  and  that  the  mort- 
gage be  declared  satisfied,  and  for  general  re- 
lief. 

On  a  first  hearing  the  chancery  court  ren- 
dered a  decree  establishing  complainant's 
right  to  relief  on  terms  that  she  should  ac- 
count to  the  estate  of  Rogers  for  the  f580 
paid  by  Rogers  to  the  administrators  of  Mc- 

«  Queen's  estate,  pursuant  to  the  sale  they  at- 
tempted by  order  of  the  probate  court.  That 
decree  was  appealed  from,  and  was  affirmed 
by  this  court.  Rainey  v.  McQueen,  121  Ala. 
191,  25  South.  020.  Thereafter  an  accounting 
was  had,  and  a  decree  thereon  was  appealed 
from.  This  court  then,  treating  the  bill  in  the 
aspect  of  a  bill  for  redemption,  held  that  the 
complainants  right  of  redemption  extended 
beyond  her  third  Interest  in  the  mortgaged 
property  to  the  property  as  a  whole.  See  re- 
port of  the  case  hi  127  Ala.  417,  30  South.  548. 
Since  the  last  remandment,  another  reference 
bas  been  held,  and  from  the  register's  report 
thereon  It  appears  that  $20,264.52,  besides  oth- 
er personal  property,  belonged  to  Rogers'  es- 
tate, and  went  to  the  helra  of  that  estate; 
that  there  was  no  debt  owing  on  the  mort- 
gage; and  that  the  respondent  administrator 
of  Rogers'  estate  was  charged  as  for  the  rent- 
al value  of  the  lands  and  Interest  for  the  time 
they  were  in  the  possession  of  Rogers  and  of 
his  administrator,  respectively,  and  was  cred- 
ited with  items  of  Interest,  taxes,  and  repairs, 
and  with  the  $580  paid  into  McQueen's  es- 
tate by  Rogers  pursuant  to  the  sale  attempted 
under  the  probate  court's  order.  The  report 
shows  further  that  the  respondent  Ralney  was 
charged  as  for  the  rental  value  of  the  land, 
with  Interest,  during  her  possession,  less  ex- 
penditures by  her  for  taxes,  with  Interest 
The  court  by  its  decree  confirmed  the  regis- 
ter's report,  and  directed  that  the  complain- 
ant have  the  land,  and  recover  of  Whetstone, 
as  administrator,  the  balance  standing  against 
him  on  the  account  as  stated,  vis.,  $6,078.38, 
and  directed  that,  In  case  an  execution  tbere- 

.  for  against  him  aa  administrator  was  return- 
ed nnsatl^ed,  another  should  be  issued 
against  him  individually;  and  It  was  further 
decreed  that  complainant  recover  of  respond- 
ent Bahiey  the  balance  standing  against  her 


on  tiie  account  tIZ'i  $2,840.82.  From  this 
decree  the  complainant,  and  also  the  respond- 
ents Whetstone,  administrator,  and  Ralney, 
have  appealed.  Those  respondents  here  move 
to  dismiss  the  complainant's  appeal,  and  this 
motion  is  submitted  upon  a  written  admission 
of  facta,  which  recites  that  "an  execution  was 
duly  issued  on  the  decree  in  this  case  against 
Maude  Ralney,  and  was  levied  on  property 
which  was  heretofore  sold  thereunder,  and 
was  bought  by  plalntlfT.  Also  execution 
against  Whetstone,  under  which  property  was 
levied  on  and  sold,  and  bought  by  plaintiff 
McQueen.  •  •  •  Said  sales  wm  made 
after  the  appeals  were  tatcen." 

The  motion  to  dismiss  the  complainants  ap- 
peal must  prevail.  In  general,  a  parly  who 
avails  himself  of  a  Judgment  or  decree  by 
coercing  Its  payment  Is  held  to  afilrm  its  cor- 
rectness, and  is  denied  the  right  to  vex  the 
defendant  In  execution  by  requiring  him  to 
litigate  in  the  appellate  court  over  the  mat- 
ters determined  by  the  judgment.  Hall  t. 
HrabrowBkl,  9  Ala.  278;  Bradford  v.  Bush,  10 
Ala.  274.  There  are  ^Eceptlons  to  this  rule, 
as  where  the  appeal  Involves  a  bona  fide 
dispute  over  matters  apart  from  or  in  excess 
of  those  adjudicated  in  the  trial  court,  or 
where  the  appellate  court  can  clearly  see  that, 
nnder  the  facts  presented,  a  new  trial  ought 
not  to  result  in  diminishing  the  recovery. 
Phillips  V.  Towles,  78  Ala.  406.  This  case 
does  not  fall  within  such  exceptions. 

To  be  considered  on  the  appeal  of  respond- 
ents, there  Is  evidence  In  the  form  of  an  ad- 
mission that  the  records  of  the  probate  court 
do  not  show  that  Whetstone  was  discharged 
as  administrator  of  the  estate  of  Rogers,  but 
do  show  he  made  .a  final  settlement  of  that 
estate,  and  distributed  all  the  funds  thereof 
to  the  partis  entitled  thereto.   These  facts 
do  not  show,  necessarily,  that  Whetstone  has 
ever  been  divested  of  his  admlnistratlTe  ca- 
pacity. Simmons  v.  Price,  18  Ala.  405;  Nfo- 
man  v.  Norman,  3  Ala.  389;  Llgon  v.  Llgon, 
84  Ala.  555,  4  South.  405;  2  Woemer  on  Am. 
Law  of  Administration,  8  572.   For  the  pur* 
poses  of  the  accounting,  and  binding  the  es- 
tate of  Rogers  to  a  decree  with  respect  there- 
to, he  stands  in  the  place  Rogers,  if  in  life, 
would  occupy;  and  the  tatter,  having  been, 
presumably,  cognizant  of  all  the  circumstan- 
ces under  which  he  took  and  held  the  mort- 
gaged land,  was  bound  to  know  the  Infirmi- 
ties of  his  tenure  which  were  pointed  out  in 
the  opinion  rendered  on  the  first  appeal. 
Such  knowledge  being  Imputed  to  Rogers,  be- 
lief on  his  part  that  the  equity  of  redemption 
had  been  extinguished  could  not  reasonably 
have  consisted  with  his  knowledge  of  the 
facts.    Therefore  there  is  nothing  in  the 
character  of  Rogers'  possession  which  ex 
empts  It  from  the  operation  of  the  uaual 
rule  which  denies  to  a  mortgagee  In  posses- 
sion compensation  for  improvements  other 
than  such  as  are  necessary  to  keep  the  prem- 
ises in  proper  repair.  The  Items  claimed  for 
improTements  made  lay  Bagen,  and  r^lected 
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by  the  register,  are  not  shown  to  hare  been 
for  repairs.  We  do  not  find  tbe  register's 
action  Id  stating  tbe  account  Is  In  any  par* 
ticnlar  at  variance  wltb  tbe  evidence  or  tbe 
law  as  heretofore  declared  In  tblB  case,  nor 
do  we  find  that  error  wbs  committed  In  tbe 
exclusion  oiC  evidence  offered  by  respondents, 
or  in  tbe  action  of  tbe  court  in  refusing  at 
tbe  final  hearing  to  allow  respondent  to 
amend  ber  answer  as  was  then  proposed. 
Defendant  Whetstone  was  not  entitled  to 
repudiate  at  the  last  bearing  tbe  answer 
standing  in  his  name,  for  tbe  reason,  if  for 
no  other,  that  no  aCBdavit  or  other  evidence 
was  offered  In  support  of.  the  ground  on 
which  bis  application  was  made. 

Under  rule  1  of  chancery  practice,  tbe 
making  of  the  order  of  reference  out  of  the 
regular  term  Is  anthorized.  Tbe  cause  hav- 
ing been  submitted  for  final  decree  alone  on 
tbe  register's  report  and  exceptions  thereto, 
rules  76  and  77  of  chancery  practice,  whicb 
require  the  making  of  a  note  of  testimony 
offered  at  a  hearing,  are  without  application. 

Having  acquired  jurisdiction  for  the  pur- 
pose of  discharging  tbe  mortgage,  the  chan- 
cery court  bad  Jurisdiction  to  settle  the  whole 
controversy,  and  therefore  to  award  com- 
plainant a  decree  tm  the  surplus  due  her  as 
rents.  Gum  v.  Bnutley,  21  Ala.  638;  Far- 
wen  V.  jBtntdivant  87  Me.  806;  Johnson  v. 
Loftin,  111  N.  C.  Sin,  16  8.  S.  179;  Tyler 
T.  Brigham,  143  Mass.  410,  9  N.  B.  760; 
Story's  Eq.  Jur.  |  64, 

The  voluntary  settlement  and  distribution 
made  by  Whetstone,  administrator,  of  assets 
belonging  to  Rogers*  estate,  did  not  discharge 
bim  from  liabiU^  to  complainant  By  rea- 
son of  her  minority,  she  was  not  required 
by  the  statute  ot  nondalma  to  make  presenta- 
tion of  her  claim  for  rents  and  profits  at  a 
time  earlier  than  when  ber  bill  was  filed. 
Code  1806,  {  131.  For  the  same  cause,  she  Is 
exempt  from  tbe  Imputation  of  laches.  "The 
mere  circumstance  of  want  of  notice  of  a 
debt  OT  claim  against  the  estate  of  the  de- 
ceased win  not  excuse  an  executor  or  ad- 
ministrator from  tbe  payment  or  satisfaction 
of  It,  if  the  assets  were  originally  sufficient 
for  that  purpose,  notwithstanding  that  In 
Ignorance  of  the  existence  of  the  debt  or 
claim,  he  has  bona  fide  banded  over  the  as- 
sets to  l^tees  or  parties  entitled  In  dis- 
tribution." Wniiams  on  Bx'rs  (6th  Am.  Ed.) 
1^;  Woemer's  Am.  Law  Administrations, 
i  451.  Bjuib  Is  the  common-law  rule,  and  It 
has  not  In  this  state  been  abrogated,  though 
there  are  here  statutes  whereunder  an  admin- 
istrator may  be  protected  in  distribution  made 
pursuant  to  the  taking  of  refunding  bonds. 
Section  869  of  tbe  Code  provides  that,  "in 
all  cases  where  an  account  Is  taken  between 
the  parties,  execution  as  at  law  may  Issue 
for  Oie  amount  of  indebtedness  ascertained 
by  the  decree  of  the  court";  and  section  847, 
wfaldi  autborlxes  the  Issuance  of  execution 
against  an  admiidstrator  personally  after  the 
return  of  "No  property"  on  an  execution 


from  the  drcnlt  court,  has  been  constmed. 
In  connection  with  section  8S7  of  the  Code, 
as  authorising  like  proceedings  IB  the  chan- 
cery court  Allen  v.  Alien,  80  Ala.  164. 
These  considerations  lead  us  to  the  ctmclu- 
slon  tiiat  If  the  decree  be  deemed  coRect  In 
awarding  tbe  right  to  all  the  balance  shown 
by  the  register's  report  It  was  also  correct 
in  the  direction  given  for  the  ultimate  Issu- 
ance of  execution  against  Whetstone  individ- 
ually. Thus  far  tbe  members  of  the  court 
are  in  agreement 

A  majority  of  the  court  holds  that  com- 
plainant bas  in  this  proceeding  a  right  to 
recovw,  on  account  of  tbe  surplus  rents  and 
profits,  to  the  extent  of  the  whole  of  the 
balances  standing  in  tbe  register's  repwt, 
against  the  respondents  Whetstone,  adminis- 
trator, and  Bainey,  respectively,  and  that  tbe 
decree  appealed  from  should  be  affirmed. 

The  writer  and  Justice  DOWDELL  dis- 
sent from  this  conclusion,  being  of  tbe  opin- 
ion that  complainant's  money  decrees  should 
be  limited  to  one-third  of  the  balances  re- 
ferred to.  This  because.  In  their  opinion, 
complalnant^s  interest  In  the  claim  for  rents 
not  necessary  tot  extingnlstament  of  tbe 
mortgage  corresponds  merely  with  her  equi- 
table Interest  In  the  land,  as  the  same  existed 
prior  to  tbe  final  decree.  That  Interest  Is 
not  shown  to  have  been  In  excess  of  one- 
third  of  the  entire  equity,  which,  according 
to  tbe  averments  of  ber  blU,  originally  re- 
sided in  herself  and  her  two  brothers  In 
common.  Tbe  facts  that  complaiiuat  alone 
filed  tbe  bin,  and  Is  allowed  to  redeem  the 
entire  land,  do  not  work  an  enlatigement  of 
ber  Interest  in  the  land  before  the  rendition 
of  tbe  final  decree,  nor  do  these  facts  enlarge 
her  right  to  sucb  surplus  rents  which  ue 
m^ely  the  basis  of  a  personid  dabn. 

The  cause  wiU  be  disposed  of  here  in  ae- 
cordance  wltii  the  majority  optailon. 


(US  Aik  my 

WEIGHT  V.  STATE. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

TRESPASS  —  "PREHISBS"  C0NSTR17BD  —  POS- 
8KSSION— NOTICB  TO  LBAVS— BT  WHOM 
OIVBN  —  DBPBNBBS  —  SUPBRIO&  TITLE— EVI- 
DENCE —  MOTION  TO  EXCLUDE  —  INSTBOC- 
TIONS. 

1.  Judgments  of  the  trial  court  on  the  Read- 
ings cannot  be  reviewed  in  tbe  Supreme  Conrt 
when  shown  oul^  by  bill  of  exceptions. 

2.  In  prosecutioDB  begun  by  affidavit  it  la  not 
error  for  the  court  to  allow  the  affidavit  to  be 
amended  bo  as  to  perfect  it  or  meet  any  sup- 
posed defects. 

3.  Code  1S96,  §  6606,  provides  that  any  per- 
son who,  without  lesai  cause  or  good  excuse, 
enters  into  tbe  dwelling  bouse  or  on  tbe  prem- 
isee  of  another,  after  having  been  warned, 
within  six  months  precedlne,  not  to  do  oo,  or 
who,  having  so  entered  witfim  such  time,  falls 
or  refuses,  without  legal  cause  or  good  excuse, 
to  immediately  leave  on  being  ordered  or  re- 
quested to  do  so  by  the  person  in  possession, 
must,  on  conviction,  be  fined  or  imprisoned. 
Held,  that  the  word  ''premises"  means  any  real 
estate,  and  Is  not  oonflued  to  the  enrtilage  of 
the  dweUlng.  r\^^r^\^> 
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4.  In  a  pnnecntlon  tor  tnspaw  It  wai  compe- 
tent for  a  witnen  to  state  tSat  he  was  In  poe* 

session  of  the  premises. 

5.  Whether  or  not  s  prosecution  for  trespass 
was  commenced  within  00  days  after  notice 
given  defendant  to  leare  the  premises,  as  re- 
quired br  statate,  was  a  fact,  to  which  It  was 
competent  for  a  witness  to  testify. 

6.  In  a  prosecution  for  trespass  under  Code 
1896,  I  5C06,  where  the  prosecutors  and  own- 
ers were  In  actual  poesessum  of  the  land,  notice 
to  defendant  to  leave  was  properly  riven  by 
themj  although  otber  parties  were,  by  their 
permission,  also  on  the  land,  but  without  pay* 
mg  rent,  and  under  an  agreement  to  leave  at 
the  owners'  reouest 

7.  It  is  the  duty  of  a  par^  moving  to  ex- 
clude certain  testimony,  part  at  which  was  ad- 
missible, to  point  out  in  his  motion  the  part  he 
deems  objectionable.  . 

8.  la  a  prosecution  for  trespass,  where  de- 
fendant called  for  a  part  of  the  conversation 
bad  in  a  conference  between  the  prosecutor 
and  defendants'  attorney,  it  was  competent  for 
the  state  to  call  for  all  that  was  said  in  such 
conversation. 

9.  In  a  prosecution  for  trespass  under  Code 
1896,  8  5606,  where  the  prosecutors  were  in 
actual  possession  of  the  land,  and  claiming  to 
own  it  when  the  warning  was  given  defendant, 
it  was  no  defense  that  defendant  had  the  so- 
perior  title. 

10.  As,  under  Code  1896,  S  B606,  defendant 
wonld  be  guilty  of  trespan  if,  after  entering  on 
the  land,  he  refused  to  leave,  without  legal 
excuse  or  good  cause,  on  being  warned  to  leave, 
a  charge  that,  unless  he  was  warned  before 
going  oa  the  lend,  be  was  not  guilty,  was  bad. 

Appeal  from  Bibb  Comity  Court;  W.  I* 
Pratt,  Judge. 

John  Wright  was  convicted  of  trespass, 
and  appeals.  Afflnned. 

Ad  affidavit  made  beftwe  a  jnrtlce  ot  the 
peace  ehaiBed  tbat  the  defendant  "did  enter 
npon  the  iwemlses  ot  J.  N.  Campbell  and 
J.  O.  Moore^  and  fafled  or  refused,  witbout 
legal  cause  or  good  excuse,  to  immediately 
leave  or  vacate  said  premises  on  being  or- 
dned  or  requested  to  do  so  1^  J.  N.  Camp- 
bell and  J.  Q.  Uoore,  wbo  were  In  actual  or 
conetrnctlve  poasesaion  of  said  premises, 
against  tbe  peace  and  dignity  of  the  state  of 
Alabama."  There  were  demurrers  interpos- 
ed to  this  aflSdavlt,  and  there  was  also  an 
amendment  allowed,  but  under  the  opinion 
on  tbe  present  aroeal  it  Is  unnecessary  to  set 
out  the  grounds  of  tbe  demurrer  or  tbe 
amendment,  the  rulings  tiiereon  beiiq;  shown 
only  in  the  bill  of  exertions.  The  state  In- 
troduced as  a  witness  J.  N.  Campbell,  who 
testified  that  he  and  J.  O.  Bf  core  were  In  pos- 
session of  Uie  premises  mentioned  In  the 
complaint  at  the  time  the  d^endant  entered 
upon  said  incises;  tba^  after  Uie  defend- 
ant entered  upon  said  premises  he  was  re- 
quested witness  and  said  Moore  to  leave 
BBld  premises,  but  that  defendant  failed  and 
refused  to  leave  Immediately,  as  requested; 
that  tiie  defendant's  entry  upon  the  land 
owned  by  the  witness  and  Moore,  and  tbe 
request  and  the  defendant's  refusal  to  com- 
ply therewith  an  happmed  within  12  months 
|>efore  tbe  commenceAient  of  the  prosecn- 
tton.  and  that  said  I&nds  were  situated  In 
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Bibb  county;  that  the  said  lands  wrae  deed- 
ed to  the  witness  and  X  O.  Moore  by  the 
Bemey  National  Bank.  The  defendant  ob- 
jected to  each  of  the  questions  calling  forth 
the  above  testimony,  and  moved  to  exclude 
the  answers  thereto,  upon  the  ground  that 
the  lands  had  not  been  shown  to  be  any  part 
of  the  curtilage  of  the  prosecutors,  and  that 
tbe  statement  that  the  witness  and  Moore 
were  In  possession  of  the  land  was  the  state- 
ment of  a  conclusion  or  opinion  of  the  wit- 
ness. Tbe  court  overruled  each  of  the  ob- 
Jectlons  and  motions,  and  to  each  of  these 
rulings  the  defendant  separately  excepted. 
This  witness  further  testified  that,  after  he 
and  Moore  had  taken  possession  of  the  lands 
trespassed  upon  by  the  defendant,  they  had 
allowed  some  railroad  contractors  to  erect  a 
camp  on  said  lands,  and  said  contractors 
were  so  occupying  the  lands  at  the  time  the 
defendant  entered  upon  them  and  refused  to 
leave  when  notified;  that  said  contractors 
did  not  pay  any  rent  for  the  use  of  said 
lands,  but  were  allowed  to  occupy  them  with 
the  understanding  that  they  would  leave  said 
lands  at  any  time  they  were  notified  by  the 
witness  and  Moore  to  do  so.  This  witness 
further  testified  that  the  prosecution  In  this 
case  was  commenced  within  60  days  after 
notice  was  given  the  defendant  to  leave  the 
premises.  The  defendant  objected  to  this  tes- 
timony on  tbe  ground  that  it  was  Illegal  and 
Immaterial.  The  court  overruled  the  objec- 
tion, and  tbe  defendant  duly  excepted.  The 
witness  further  testified  that  he  and  Moore 
took  possession  of  the  premises  In  1887,  and 
were  in  possession  at  the  time  the  defendant 
entered  upon  the  land.  Tbe  defendant  ob- 
jected to  this  testimony,  and  moved  the  court 
to  exclude  it,  on  tbe  ground  tbat  it  was  a 
statement  of  a  conclusion  or  opinion  of  the 
witness.  The  court  overruled  tbe  objection 
and  motion,  and  to  this  ruling  the  defendant 
duly  excepted.  Tbe  witness  further  testi- 
fied, against  the  objection  and  exception  of 
the  defendant,  that  he  and  Moore  were  In 
possession  of  the  lands  In  question  when  the 
defendant  entered  upon  them,  and  also  at 
tbe  time  they  notified  the  defendant  to  leave 
and  the  defendant  refused  to  do  so.  J.  Q. 
Moore,  a  witness  for  tbe  state,  testified  to 
substantially  tbe  same  facts  as  were  testified 
to  by  J.  N.  Campbell.  The  defendant  mov- 
ed to  exclude  all  the  testimony  of  the  wit- 
ness Moore,  and  duly  excepted  to  the  court 
overruling  bis  motion.  The  defendant's  evi- 
dence tended  to  show  tbat  he  and  his  brother 
owned  the  land  which  was  trespassed  on. 
that  the  deed  to  Campbell  and  Moore  from 
the  Bemey  National  Bank  did  not  Include 
said  land,  and  that  tbe  state's  witnesses 
Campbell  and  Moore  were  not  in  possession 
of  the  part  of  the  lands  which  tbe  defendant 
entered  upon.  The  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  ask- 
ed:  "a)Thecourfc,^9jg^^^^un- 
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less  70a  beUeve  from  tbe  evideDOe  that  the 
place  trespaBsed  on  was  the  dwelling  of  J. 
N.  Campbell  or  J.  G.  Mooie,  then  jon  cannot 
convict  (2)  The  court  charges  the  Juiy  that, 
if  the  land  belonged  to  the  Wrights,  then 
they  bad  a  good  right  and  legal  excuse  for 
being  there,  and  you  will  find  them  not 
guilty.  (3)  If  you  believe  from  the  evidence 
that  the  land  belonged  to  the  Wrights,  then 
they  would  have  a  legal  right  there,  and  you 
will  And  defendant  not  guilty.  (4)  The  court 
charges  the  Jury  that  If  you  believe  all  the 
evidence  in  the  case  yott  will  find  defendant 
not  guilty.  (6)  The  court  charges  the  jury 
that;  unless  tiie  Wrights  were  warned  before 
they  went  on  the  land,  then  yon  will  find 
them  not  guilty.  (6)  I  charge  you,  gentle- 
men of  the  jury,  that  you  must  believe  from 
the  endence  that  the  defendant  did  go  back 
on  the  land  after  Moore  and  Campbell  took 
possession  under  the  Bemey  National  Bank 
deed,  at  which  the  warning  was  given,  yon 
must  acquit  the  defendant.  (7)  I  charge  you, 
gentlemen  of  the  jury,  that  If  you  believe 
from  the  evidence  that  Moore  and  Campbell 
bad  the  wrong  possession  of  land  through 
the  Berney  National  Bank.  Moore  and  Camp- 
bell were  trespassers,  and  there  can  be  no 
conviction  of  these  defendants." 

X  M.  McMaster  and  U.  H.  Wright,  for  ap- 
pellant Maasey  WUaon,  Atty.  Gen.,  for  the 
State. 

DOWDELIi,  J.  The  prosecution  In  this 
case  was  commenced  00  affidavit  made  be- 
fore a  justice  of  the  peace,  and  returnable  to 
the  county  court  of  Bibb  coun^,  where  the 
defendant  was  tried  and  convicted  for  a 
violation  of  section  5606  of  the  Code  of  1896. 
The  defendant  demurred  to  the  affidavit,  but 
the  record  proper  fails  to  show  any  judgment 
by  the  court  on  the  demurrer.  The  bill  of 
exceptions  recites  that  the  demurrer  was 
OTerruIed  by  the  court,  but  under  the  settled 
practice  of  this  court  judgments  of  the  trial 
court  on  the  pleadings  cannot  be  reviewed 
here  when  shown  only  by  bill  of  exceptions. 
Beck  T.  West,  91  Ala.  312,  9  South.  199; 
PoweU  T.  Henry.  96  Ala.  412,  11  South.  811; 
Heard  r.  Hlcfcs,  101  Ala.  102,  13  South.  266. 
In  prosecutions  begun  by  affidavit  It  Is  not 
error  for  the  court  to  allow  the  affidavit  to 
be  amended  so  as  to  perfect  It  or  meet  any 
supposed  defects.  But  whether  properly  al- 
lowed or  not  In  the  present  case  we  need  not 
tULj,  since  the  ruling  of  the  court  below  on 
tbls  question  Is  not  shown  by  the  record 
proper.  Appearing  here  only  In  the  bill  of 
exertions,  the  ruling  of  the  court  cannot  be 
reTiewed.  Simpson  t.  State,  111  Ala.  6,  20 
South.  572;  U.  S.  T.  Weir.  96  Ala.  396^  11 
South.  436. 

The  witness  Campbell  testified  that  he  and 
J.  Q,  Moore  were  in  the  possession  of  the 
premises  trespassed  on.  The  defendant  ob- 
jected to  this  testimony  «i  the  ground  that 
tlie  land  trespassed  npon  was  not  shown  to 


be  any  part  of  the  cartilage  of  tiie  dwelling; 
hte  Insistence  being  that  "premises"  means 
the  curtilage,  and  nothing  more,  and  that,  as 
the  affidavit  or  complaint  charges  a  trespass 
on  the  premises.  It  is  not  permissible  to  show 
a  trespass  on  other  land  than  that  within  the 
curtilage  of  the  dw^llng.  This  contention  Is 
without  merit  The  word  "premises"  in  the 
statute  means  any  real  estate.  Sandy  r. 
State.  60  Ala.  1& 

There  was  no  error  in  OTermllng  the  ob- 
jection to  the  statement  of  the  witness  GanoH 
bell  that  he  and  J.  O.  Moore  were  In  pos- 
session of  the  land,  on  the  ground  that  It 
was  an  opinion  or  conclusion  of  the  witness. 
Hlgdon  V.  Kennemer,  112  Ala.  361.  20  South. 
470.  Possession  is  a  collective  fact,  and  not 
an  opinion  or  conclusion,  and  It  was  compe- 
tent for  the  witness  to  state  that  he  was 
In  iwsseeston.  It  was  open  for  the  defendant 
on  cross-examination  to  inquire  Into  the  par- 
ticulars going  to  make  up  the  coIlectlTe  fact 
of  possession,  or  to  show  by  such  cross-ex- 
amination an  absence  of  the  particulars  nec- 
essary to  constitute  such  coUectlTe  t&ct. 

Whether  or  not  the  prosecution  was  com- 
menced within  60  days  after  notice  given  the 
defendant  to  leare  the  premises  was  a  fact 
to  which  It  was  competent  for  the  witness 
to  testify,  and  there  was  no  error  In  over- 
ruling the  defendant's  objection  to  this  ctI- 
dence. 

The  prosecutors  and  owners  being  In  actual 
possession  of  the  land,  although  other  parties 
were  also  on  It,  who  were  there  by  permis- 
sion of  the  owners,  and,  as  the  evidence 
shows,  without  paying  rent,  and  with  the 
understanding  to  leave  whoever  the  owners 
told  them  to  do  so,  notice  to  the  defendant 
was  properly  given  by  the  owners.  Code 
1896,  I  5606;  Garrett  t.  Sewell.  108  Ala.  S21, 
526,  18  South.  737;  Sewell  T.  State*  82  Ala. 
57.  2  South.  622. 

The  defendant  moved  the  court  to  exclude 
all  of  the  evidence  of  the  witness  Hoore. 
which  motion  the  court  properly  overruled. 
Some  of  the  evidence  of  this  witness  was 
unquestionably  admissible,  and,  If  any  part 
of  It  was  Illegal  and  objectionable.  It  was  the 
duty  of  the  defendant  to  have  pointed  out 
In  his  motion  the  Illegal  and  objectionable. 
It  Is  never  incumbent  on  the  court  on  a 
general  objection  to  evidence  to  s^rate  the 
Illegal  from  the  legal.  This  duty  rests  upon 
the  party  objecting.  The  defendant  having 
called  for  a  part  of  the  conversation  bad  In 
a  conference  between  Moore  and  defendant's 
attorney,  Clements,  it  was  competent  for  the 
state  to  call  tot  all  that  was  said  in  such 
conversation. 

Charge  1  requested  by  the  defendant  Is  bas- 
ed on  the  theory  that  the  word  "premises" 
Is  confined  and  limited  In  Its  meaning  to  the 
dwelling  and  curtilage.  As  stated  above, 
this  is  not  the  meaning  of  the  word  as  em- 
ployed In  the  statute.  This  charge  was  prop- 
erly refused.  Sandy  r.  S^te,  60  Ala.  18. 

If  the  prosecnton  were  In  tlw-actual  Ma- 
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session  of  the  land,  clalmliig  to  own  the 
same,  when  the  warning  was  given  the  de- 
fendant, It  Is  no  defense  that  the  defendant 
bad  the  superior  title.  Charges  2  and  3 
were,  therefore,  properly  refused.  Lawson  v. 
State,  100  Ala.  7,  14  South.  870. 

There  being  evidence  of  the  guilt  of  the  de- 
fendant, charge  4,  which  was  the  general 
affirmative  charge,  was  properly  refused. 

If,  after  entering  on  the  land,  the  defend- 
ant, on  being  warned  to  leave,  refused  to  do 
BO,  without  legal  excuse  or  good  cause,  he 
would  be  guilty  under  the  statute.  Section 
6606  of  the  Code  of  1896.  Charge  5,  for 
this  reason,  was  bad,  and  was  properly  re- 
fused. Charge  6  la  obscure  and  unintelli- 
gible, and.  If  for  no  other  reason,  was  properly 
refased  on  this  ground.  Charge  7  Is  bad  for 
the  reason  stated  as  to  charges  2  and  3. 

We  find  no  error  in  the  record  and  the 
judgment  vUt  be  affirmed. 


(US  Ala.  118) 

JONES  T.  STATE. 
(Supreme  Court  of  Alabama.  April  21,  1903.) 

INTOXICATING  LIQUORS— SALE  WITHOUT  LI- 
CENSE—INDICTMENT— ALLEGATIONS  —  DEFI- 
NITENBSS  —  BILL  OF  PARTICULARS  —  BVI- 
DHNGB  —  ADIUSSIBIUTT  —  AROUMBNT  OF 
COUNSEL:. 

1.  Code  1896,  {  5077,  provides  that  an  iu- 
dictment  for  retailing  liquors  without  a  li- 
cense is  sufficient  which  states  that  defendant 
sold  the  liquors  without  a  license,  and  contrary 
to  law,  and  is  iu  accordaoce  with  Or.  Code 
1896,  p.  835,  form  79,  which  does  not  provide 
for  allegatious  as  to  the  name  of  the  person 
to  whom  the  liquor  was  sold.  Held,  that  the 
statute  was  not  unconstitutional,  as  in  violation 
of  Const.  1876,  §  7.  and  Const  1001,  §  0, 
guarantying  to  defeadant  the  right  to  demand 
the  nature  and  cause  of  the  accusation. 

2.  On  a  prosecution  under  an  indictment 
drawn  in  compliance  with  the  Code  It  was  prop- 
er to  overrule  a  motion  made  by  defendant 
for  a  bill  of  particulars  showing  the  time  and 
place  of  sale,  and  the  name  of  the  person  to 
whom  sold,  etc 

3.  On  a  prosecution  for  selling  liquor  without 
a  license  there  was  testimony  for  the  state  that 
defendant  and  another  went  to  the  express 
office  and  secured  a  box,  which  tbcv  tow  to 
defendant's  room,  that  a  bottle  of  whisky  was 
taken  from  the  box,  which  the  other  person 
put  in  bis  pocket  and  that  he  gave  defendant 
sevent7-five  cents,  and  then  left  the  room  carry- 
ing the  whisky  with  him.  Defendant  testified 
that  the  other  person  had  a  key  to  defendant's 
room  and  also  had  a  locker  in  there,  to  which 
he  had  a  key-  Beid  that  it  was  not  error  not 
to  allow  defendant  to  prove  that  the  other  per- 
son kept  whisky  which  belonged  to  him  in  the 
locker. 

4.  In  argument  to  Jury  defendant's  counsel 
stated  "We  kuow  that  it  may  take  money  to 
take  packages  out  of  the  express  office,  and 
for  au  the  jury  knows  the  seventy-five  cents 
may  have  been  mooey  paid  for  the  purpose  of 
getting  the  box  out  of  the  express  office.**^  Seld, 
that  it  was  error  to  sustain  a  motion  to  ex- 
clude such  remarks. 

Tyson,  J.,  dissenting  in  part 

Appeal  from  Hall  county  court;  W.  O. 
Christian,  Judge. 

TL  8«e  IntoKlMtlns  Uquors,  vol.  a.  Cent  Dls. 


Cad  Jones  was  convicted  of  selling  liquor 
without  a  license,  and  be  appeals.  Beversed. 

The  indictment  under  whicb  the  appellant 
In  tills  case  was  tried  and  convicted  was  as 
follows:  "(1)  The  grand  jury  oi  said  county 
charge  that  before  the  finding  of  this  Indict 
ment  that. Cad  Jones  did,  wlfliln  the  county 
of  Hale,  In  tiie  state  of  Alabama,  sell  spiritu- 
ous, vinous,  or  molt  Uqoors,  without  a  license, 
and  contrary  to  law.  (2)  The  grand  jury  of 
said  county  further  charge  that  before  the 
finding  of  this  Indictment  that  Gad  Jones 
did,  within  the  county  of  Hale,  in  the  state 
of  Alabama,  sdl,  give  away  to,  or  ivocure  for 
Mark  Otts,  or  did  aid  the  said  Hark  Otts  in 
procuring,  vinous,  spirituous,  or  malt  liquors, 
or  Intoxicating  drinks,  bitters,  or  beverages, 
without  a  license,  and  contrary  to  law, 
against  the  peace  and  dignity  of  the  state  of 
Alabama.'*  The  defendant  demurred  to  the 
first  count  of  the  indictment  upon  the  ground 
that  it  tbila  to  state  the  name  of  the  powm 
to  whom  the  defendant  Is  charged  with  hav- 
ing sold  spirituous,  vinous,  or  malt  liquors 
without  a  Ucense,  and  contiary  to  law.  This 
demurrer  was  overruled.  The  defendant 
then  moved  the  court  to  require  the  solicitor 
for  the  state  to  furnish  him  with  a  bill  of 
particulars  to  show  the  time  and  place  of  the 
sale  of  the  liquor  charged  in  the  Indictment. 
The  Acts  in  reference  to  this  motion  are  suffi- 
ciently stated  in  the  opinion.  The  court 
ovoTuled  the  motion,  and  the  defendant  duly 
excepted.  J.  W.  Otts,  a  witness  for  the 
state,  testified  tiiat  within  12  months  before 
the  finding  of  the  indictment  In  this  case  the 
defendant  sold  to  Mark  Otts,  a  brother  of 
the  witness,  a  quart  of  whisky;  that  he  (the 
witness)  saw  the  defendant  and  Mark  Otts 
go  to  the  express  office  ,  in  Greensboro,  in  EUUe 
county,  and  come  from  the  express  office  with 
a  negro,  carrying  a  box  for  them;  that  they 
went  to  the  defendant's  room,  where  the  de- 
fendant had  the  negro  to  open  the  box,  and 
that  the  negro  took  from  the  box  a  quart  bot- 
tle of  wlilsky,  and  set  It  on  top  of  the  box, 
and  then  left;  that  Mark  Otts  picked  up  the 
quart  bottle  of  whisky  so  placed  on  the  box, 
and  put  it  in  bis  pocket,  and  then  gave  the 
defendant  76  cents,  and  told  him  he  would 
give  him  the  balance  as  soon  as  he  got  it; 
tiiat  then  Mark  Otts  left  the  room,  carrying 
the  whisky  with  him.  The  defendant,  as  a 
witness  in  his  own  behalf,  testified  that  he 
never,  at  the  time  mentioned  by  the  witness 
or  any  other  time,  sold  any  whisky  to  said 
Mark  Otts;  that  Mark  Otts  had  a  key  to  his 
(the  defendant's)  room,  and  he  had  also  in 
the  defendant's  room  a  private  locker,  to 
which  he  had  a  key.  Thereupon  the  defend- 
ant was  asked  by  his  attorney  the  following 
question:  "What  did  Mark  Otts  ke^  In  that 
locker  which  he  had  in  your  room  and  to 
which  he  had  a  key?"  The  court  sustained 
the  objection  of  the  state  to  this  question, 
and  to  this  ruling  the  defendant  duly  except- 
ed. Counsel  for  the  defendant  then  stated 
to  the  court  that  be  proposed  to>prove  ta  the 
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iarj  I17  the  defendant  that  at  the  time  fixed 
b7  the  Btate*8  witness  as  to  the  sale  ehaised 
in  the  Indictment  Mark  Otts  kept  wine  and 
whlA7>  hl8  IndlTldiial  property.  In  the  locker 
In  ttie  defendant's  room;  bnt  vpca  objection 
<m  the  part  of  the  state  to  making  snch  proof 
the  comt  sustained  the  olxJectlou,  and  to  tids 
ruling  the  defoidant  duly  ezcqited.  Tba«- 
npon  defendant  was  asked  his  comwel  the 
foUovring  question:  "State  whettier  at  that 
tUne  Mark  Otts  kept  In  that  locker  wine  and 
whlsl^."  The  state  objected  to  fbls  ques- 
tion, the  court  sustained  flie  objectloD,  and 
the  defendant  duly  exce^ited.  During  the  ar- 
gument of  the  defendant's  counsel  to  the  Jury 
he  used  the  followb^  language:  "The  proof 
shows  tbat  Gad  Jones  and  Mark  Otts  went 
to  tbe  express  oflice  together,  and  that  when 
they  came  out  they  wwe  with  a  negro,  who 
bad  a  box:  tiiat  tbey  went  Immediately  to 
Jones*  room,  to  which  Marie  Otts  had  a  key, 
and  in  wblch  be  had  a  locker,  to  which  he 
aJso  had  a  key.  and  tbere  the  box  was  opened, 
and  ime  bottle  of  whisky  was  seen  by  wit- 
ness J.  W.  Otts,  who  testlfles  that  be  saw 
Hark  Otts  take  the  bottle  and  put  It  In  his 
pocket,  and  he  also  saw.  Mark  Otta  hand 
Jones  serenty-flTe  cents,  and  heard  him  say 
he  would  give  him  tbe  balance  some  other 
time.  We  know  that  it  may  take  money  to 
take  packages  out  of  tte  express  office,  and. 
for  all  the  jury  knows  from  tbe  testimony, 
the  aeventy-OTe  cents  may  have  been  money 
paid  by  Jones  for  the  pnipose  of  getting  tbe 
"box  out  of  the  express  <a&ce."  Tbe  solicitor 
objected  to  the  last  sentence  of  the  lai^oage 
quoted  aboTe  conmiendng  with  the  words, 
"We  know  that  It  may  take  money  to  take 
parages  out  of  the  express  ofBce,"  and 
moved  the  court  to  «clnde  the  same,  upon 
the  ground  that  there  was  nothing  In  the  tes- 
timony fnmi  which  such  Inference,  as  stated 
by  the  attoney,  could  be  drawn.  Tbe  comt 
sustained  tbe  objectkm  of  the  solicitor,  and 
to  this  mltng  at  the  court  the  defendant  duly 
excepted. 

De  GrafTenrled  &  Bvlns,  for  appellant 
MasB^  Wilson,  Atty.  Qen.,  for  tbe  State. 

TTSON,  J.  The  defendant  was  convlctod 
for  Tioladng  a  local  prohlbithm  law.  The 
flnt  count  In  tiw  Indldment  la  In  the  form 
inwcrlbed  by  the  Code,  Oe.  Coda  1886,  p. 
886,  form  TO.  A  demnrm  was  hiterposed 
to  Hula  count  on  tbe  gnmnd  that  U  f  aUed  to 
allece  the  name  of  the  person  to  wbran  tbe 
liquor  was  sold,  which  was  oromled.  Sec- 
tion 6077  Of  tbe  Code  of  1886  prides  tbat: 
•"In  an  indictment  for  retailing  spirituous, 
TbKHis  or  malt  Uqwffs  without  ttcoise^  it  Is 
anffldent  to  <d)arge  that  the  defwidant  sold 
Q>lrttnoii^  vinous  or  malt  UgnorB  without  a 
Uoenae  and  ctmtrary  to  law;  and  on  the 
tzial,  any  act  of  retollbv  hi  violation  of  the 
la-vr  may  be  proved;  and  for  .any  vlcrtattoa 
of  any  qpedal  and  local  laws  relating  or 
prohibiting  tbe-  sale  of  splritoous,  vinous  or 


malt  Uqnors  wltUn  tte  place  spedfled,  such 
fwm  shall  be  facM  good  and  suffldatt"  Pri- 
or to  Ihe  enactment  of  this  statute  It  would 
doubtless  have  berai  necessary  to  allege  tbe 
name  of  the  purchaser.  Dorman  v.  The 
State,  34  Ala.  216.  And  It  Is  insisted  that 
It  Is  still  necessary.  This  contention  pro- 
ceeds vjfoa  the  assertion  that  the  statute 
Is  uneottsUtntlonal— tiiat  It  la  violative  of 
section  7  of  the  BUl  of  Bights,  Const.  1876 
(section  6,  Const  180D.  which  guaranties  to 
defmdant  the  right  **to  demand  the  nature 
and  caiue  .<Kr  the  accusation.'*  This  ques- 
tion was  settled  adverse^  to  appellant  In 
N<des  V.  The  Btate,  24  Ala.  VI2.  It  was 
again  raised  In  Blam's  Case*  26  Ala.  68,  and 
this  court  dlQmsed  of  It  in  this  langnage: 
"The  Indictment  in  this  case  Is  drawn  In 
strict  conformity  with  the  directions  given 
In  Code  1862,  |  lOtW,  and  la,  ther^we,  snffl- 
cient  Under  such  an  indictment  Qie  de- 
foidant  may  be  called  on  to  answer  fOr  any 
violation  of  the  law  concerning  retalth^ 
which  may  be  proved  against  him  on  the 
trial.  We  have  alr«idy  h^  upon  the  full- 
est constderatlim,  that  when  the  Code  pre- 
scribes a  form,  €«  specially  directs  what 
shall  be  charged  In  an  lndlctm«)t  for  a  par^ 
tlcnlar  dass  of  olfienses,  tbe  propw  course  is 
tor  the  pleader  to  adopt  the  fimn  or  pursue 
the  special  directions  thus  glv«i.  Noles  v. 
The  State,  at  the  present  tenn."  In  Coch- 
ran V.  Tbe  State,  30  Ala.  646,  It  was  said: 
"Section  S608  of  tbe  Code  of  1862  expressly 
sanctions  the  manner  of  stating  the  act  oon- 
atltntlng  tbe  ofFense  as  set  forth  In  that 
form,  and  It  gives  like  sanction  to  the  other 
fMms  in  the  appendix  in  all  cases  where 
th^  are  applicable.  The  suffldency  of  tboee 
forma  In  cases  fw  which  they  woe  dedgi^ 
ed  have  been  deliberately  asserted  Iff  our 
predecessors,  and  is  not  now  considered  an 
open  question.  Noles  v.  The  State,  24  Ala. 
672;  Blam  v.  The  State.  26  AJa.  68.**  It  Is 
scarcely  necessary  to  say  more.  These  cas- 
es settle  b^Mid  further  controversy  tiie  snf- 
fldency  of  the  indictment  However,  see 
cases  collected  in  1  Mayfldtfa  Dig.  p.  43S^ 
1 11.  The  demurrer  was  pnq^ly  oromled. 

After  tbe  demurrer  was  orerrnled,  the 
defendant  moved  the  court  to  require  the 
solidtor  to  furnish  him  with  a  bill  of  partus 
ulars  showing  the  time  and  place  of  tbe 
sale,  etc.,  et  the  Uquw,  and  the  name  of 
tbe  person  to  whom  the  sale,  etc,  was  made. 
In  support  of  the  moUon  an  affidavit  made 
by  defendant  was  filed,  in  wbidt  lie  deposed 
to  his  Ignorance  of  tbe  time  and  place  and 
the  name  ot  the  purchaser,  ete.  The  court 
overruled  the  motion,  to  which  an  exception 
was  reserved.  Tbe  following  casM  are  dted 
in  support  ot  defendant's  right  to  the  bill 
of  particulars:  Williams  v.  Oooi..  91  Pa. 
488;  Com.  V.  Snelltog,  16  Pick.  (Mass.)  829; 
Pec^le  V.  McKbmey,  10  Mich.  64;  and  Rex 
V.  Hodgson,  3  Carr.  ft  P.  «i2.  It  must  be 
ccmceded  that  they  recognise  his  right  to  It; 
but  In  each  of  them,  ezc^t  Qie  Bngthdi  ou&i 
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they  Bay  It  Is  a  matter  within  the  sound  dis- 
cretion of  the  trial  court;  and  In  the  Penn- 
sylranla  and  Michigan  cases  a  donbt  Is  ex- 
pressed as  to  whether  the  refusal  of  the  trial 
court  to  ordw  the  bill  Is  revlsable.  In  the 
Massachusetts  case  the  court  granted  the  mo- 
tloD,  which  was  made  by  the  state,  and  it 
was  held  to  have  been  properly  granted. 
The  report  of  the  English  case  was  of  the 
trial  at  nisi  prlus.  Whatever  may  be  the 
practice  In  those  Jurisdictions  with  respect 
to  demanding  a  bill  of  particulars  In  crim- 
inal cases,  and  the  right  to  review  the  action 
of  the  trial  court,  the  practice  has  never 
prevailed  in  this  state,  and  we  would  be  un- 
willing to  introduce  Into  it  such  an  innova- 
tion, even  if  there  was  no  precedent  against 
It.  But  the  practice  allowed  to  obtain  in 
these  cases  la  by  no  means  universal.  In 
other  Jniisdictlons  it  is  repudiated.  The 
State  V.  Williams,  14  Tex.  98;  The  State 
Qninn.  40  Mo.  App.  627;  The  Com.  v. 
Moore,  2  Dana  (Ky.)  402;  17.  S.  v.  Boss, 
Morris  (Iowa)  164.  And  In  this  state  we 
have  In  the  case  of  Elam  v.  The  State,  26 
Ala.  48,  a  precedent  against  It  In  that  case 
the  defendant,  as  h^e,  was  Indicted  for  re- 
tailing liquor  without  a  license.  The  In- 
dictment was  in  the  Code  form.  Before  any 
evidence  was  Introduced,  the  defendant  mov- 
ed the  court  that  the  solicitor  be  required 
to  state  and  elect  for  which  of  the  three 
offenses  of  retailing  the  defendant  was  to  be 
tried.  The  motion  was  overruled.  TliIs 
court  said:  "We  see  no  error  In  the  action 
of  the  court  In  overruling  the  motion  made 
by  d^endant  below  to  require  the  solicits 
to  state  In  advance  for  which  of  the  different 
varieties  of  retailing  he  was  to  be  proceeded 
against.  The  indictment,  It  Is  true,  is  gen- 
eral in  form,  but  its  sut&clency  was  deter- 
mined when  this  case  was  last  here  (25  Ala. 
63);  but  the  fact  that  it  is  general,  and 
broad  enough  under  the  Code  to  allow  evi- 
dence of  any  violation  against  the  law  of  re- 
tailing, Is  not  a  sufficient  reason  for  requir- 
ing the  prosecuting  officer  to  state  before- 
hand the  particular  offense  he  Intends  to 
proT&"  The  writer  entertains  the  opinion 
that  the  defendant  afaonid  have  been  al- 
lowed to  prove  that  Otts  kept  whisky  In  the 
locker  to  which  be  had  a  key.  It  was  a 
drcnmstance  which  he  bad  a  right  to  have 
go  to  the  Jury.  It  tended  In  some  degree, 
when  taken  In  cwnectlon  with  all  the  testi- 
mony, to  show  that  the  bottle  of  whisky  that 
the  state's  witness  saw  Otts  have  belonged 
to  blm,  and  not  to  defendant;  and,  further- 
mwe,  It  tended  to  repel  the  adverse  Infer- 
ence that  might  be  drawn  from  the  fact  that 
Mark  Otts  came  out  of  defendant's  room 
with  the  bottle  of  whisky  which  it  is  char- 
ged that  he  purchased  from  defendant.  The 
other  members  of  the  court  do  not  concur  in 
this  view,  and  hold  that  that  testimony  was 
Inadmissible. 

We  all  coDcnr^  however.  In  the  opinion 
that  the  court  committed  an  error  in  exclud- 


ing the  remarks  of  defendant's  counsel  made 
In  his  argument  to  the  Jury.  They  were  no( 
Illegal,  involved  no  statonent  of  facta,  but 
were  a  mere  Inference  from  the  testimony 
which  counsel  had,  In  otir  opinion,  a  right 
to  argue.  Whether  logical  or  illogical  Is  Im- 
material, lide  T.  The  State^  183  Aia.  62, 
63,  31  South.  9S3,  and  cases  dted. 
Beveised  and  remanded. 


cm  Ala.  my 
BUGKLBT  et  al.  T.  ANDBB80N  et  aL 
(Supreme  Court  of  Alabama,  April  21,  lOOS.) 

CORPOKATION— DISSOLUTION  —  DIRBCTORB  AB 
TRUSTEBS— BILL  TO  RBHOVB  TRUSTBB8-BQ- 
UITT— FAILURB  TO  -COLLBOT  ASSETS. 

1.  A  coinoration  was  dissolved  by  limitation 
and  under  Oode  1896,  »  1298,  1299,  its  di- 
rectors became  trustees  to  wiud  up  its  affairs, 
the  statute  authorizing  a  contlnaiug  corporate 
existence  for  five  yearg  for  such  porposea.  One 
director  brought  a  bill  to  remove  the  others 
and  for  the  appointment  of  a  receiver  pendents 
lite,  alleging  that  among  the  compaDrli  assets 
were  notes  given  by  the  trusteea,  which  were 
in  their  custody,  and  unpaid;  that  no  effort 
had  been  made  to  collect  the  notes,  but  that 
the  trustees  claimed  they  bad  been  given  with 
the  nnderstanding  that  they  were  not  to  be 
paid,  and  denied  that  they  were  collectible 
assets,  and  individually  denied  any  liability 
thereon ;  that,  one  trustee  having  died,  his 
note  was  presented  as  a  claim  agamst  hu  es- 
tate only  after  c«n|;dalnant  bad  urged  the 
chairman  of  the  board  of  trustees  to  do  so. 
BeU,  that  the  bill  exhibited  equity,  and  was  not 
demurrable. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

BUI  by  P.  J.  Anderson,  tmstee  and  share- 
holder of  the  Commercial  Fire  Insurance 
Company,  and  another,  against  O.  W.  Back- 
ley  and  others.  From  an  order  orermllng  a 
demorrer  and  a  motion  to  dismiss,  defend- 
ants appeal.  Affirmed. 

Watts,  Troy  &  Coffey  and  Horace  Stilng- 
fellow,  for  appellants.  D.  P.  Morrlasette  awt 
Qunter  &  Ounter,  for  appellees. 

HARAI^ON,  J.  The  blU  shows  that  the 
Commercial  Fire  Insurance  Company,  hav- 
ing Its  principal  place  of  business  In  the  city 
of  Montgomery,  was,  on  the  11th  of  April, 
1878.  duty  organised  under  the  general  cor- 
poration biws  of  the  state  of  Alabama;  that 
after  the  expltation  of  the  time  in  which  said 
corporation  was  organized  to  do  business  hT 
its  cturter,  namely,  about  the  11th  April, 
1896,  said  corporation  was  dissolved  by  lim- 
itation, and  the  administration  of  Its  affairs 
passed  into  the  bands  of  the  managers  of  tbe- 
buslness  of  the  corporation  at  the  time  ot 
its  dissolution.  Under  Code  1896,  H  129S 
(1690)  and  1299  (1691),  such  a  corporation 
continues  to  exist  as  a  body  corporate  tor- 
the  term  of  five  years  after  such  dissolution, 
for  the  purpose  of  prosecuting  or  defeudluK 
suits,  settling  Its  business,  disposing  of  Its 
property,  and  dividing  Its  corporate  stock:, 
but  not  for  the  pnxpose  of  contluniiig  its  bnsl- 
ncM.  The  tnuteei  or  dlrectoa  at  tlie|ttm«- 
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of  tbe  dlMMlntlon,  eontlone  to  be  ttn  trnsteM 
of  the  •feoekboHUn  .and  aMttoxa*  autborteed 
to  aetOe  tlie  attain  of  tbe  oorporatloii,  dla- 
poBft  «a  such  property  aa  Is  necessary  to  pay 
Its  debts,  and  diTtde  amonc  tbe  stocklwlders 
tbe  money  and  property  remaining  after  pay- 
ment of  the  debts  and  neeessary  expenses. 

TtM  bill  avos  tbat  tbe  managers  of  the 
bnalnees  of  said  corporation  at  and  befmre 
tbe  time  of  Its  dlasolntlon.  In  April,  1896. 
-were  a  O.  MaAs,  a  W.  Bw^ley.  Bf.  P.  Le 
Grand,  H.  OL  Tompklna,  F.  DiAican.  J.  H. 
CHsby,  C.  A.  Lanier  and  P.  J.  Anderson,  tbe 
latter  being  one  of  tile  complainants  In  tbls 
UU;  that  Immediately  after  tbe  dlsstrtiitlon 
of  said  corporation,  on  or  about  the  IBtta 
Ai)ril.  1896,  a  W.  Bnckl^  waa  cbosen  by 
tbe  board  of  directors  to  be  chairman  of  the 
board  of  tmstees,  and  said  former  directors 
entered  npon  the  dlsdiarge  of  thi^r  dnttes  as 
Boch  to  settle  the  affairs  of  said  corporation. 
These  persons  are  made  parties  defendant  to 
the  bill.  Its  purpose  Is  to  remore  tbem  as 
tmstees  under  tbe  statote,  and  for  the  ap- 
pointment of  a  receiver  poidente  Ute.  The 
defendants  answered  the  bill  very  folly,  set- 
Ung  up  tbat  they  bad  dlUgentiy  and  honest- 
ly iwrformed  their  duties  In  erery  rrapect 
and  without  any  tmnecessary  delay,  showing 
that  the  management  of  tbe  trust  had  been 
economical.  Jodldoua  and  capable.  The  <^n- 
cellor  refused  to  displace  tbe  management 
and  appoint  a  rweltvvt,  and  ra  appeal  to  this 
conrt  by  the  complalnanta  hia  decree  was  af- 
firmed. 

On  its  return  to  the  lower  court,  .ttie  case 
was  tried  upon  the  demurrer  to  tbe  bin  as 
amended,  and  m  a  motion  to  dismiss  for  tbe 
want  of  equity.  The  court  ovMTuled  the  de- 
mnrrer  and  tbe  motion  to  dlsmtas,  and  de- 
fendants prosecute  this  aOTc^l. 

Tbe  grounds  of  demurrw  were,  that  Uie 
bOl  tans  to  show  any  breaeb  of  trust  1^  re- 
^(Hidents;  that  tt  falls  to  aver  any  partlcu- 
laiB  of  waste,  or  to  show  any  Instance  of 
waste  or  any  fiaad  on  tb^  put,  and  that  it 
fails  to  arer  that  any  of  tbe  notes  set  forth 
In  paiagraph  6  of  tbe  UU  are  assete  of  tbe 
disBolTed  corporatimi,  or  obligations -of  the 
parties  making  the  same.  The  court.  In  the 
opinion  rendered,  stetad  that  It  was  "of  the 
<q^inlon  tbat  Ibe  equity  «f  the  bill  depends 
upon  ttie  controrersy  over  the  notes  which 
are  said  to  hSTe  been  given  to  preserve  the 
capital  stock  of  tbe  defendant  corporation. 
Neither  in  the  original  uot  amended  bUI  la 
there  any  admission  on  tbe  part  of  complidn- 
ante  that  such  was  the  true  and  only  office 
of  tbe  notes  refored  to.  The  complalnante 
petecTere  In  th^  allfi^tton  that  the  aald 
notes  are  a  part  of  tbe  assete  ot  the  corpcoa- 
tlon  and  <diai^  d«fendante  with  culpable 
failure  and  refusal  to  realise  npon  them. 
But  for  this  feature  of  tbe  bill,  tbe  demurrer 
would  be  sustained.''  . 

Section  5  of  the  bill  charges,  tbat  among 
tbe  assete  tiiat  belong  to  said  Insurance  com- 
pany are  promissory  aotos  for  large,  sums, 


given  by  eadi  of  flie  said  tnutees  vxaeslt  by 
the  complainant  Anderson,  tat  different 
sums,  aggregating  |14,9S0;  "Uiat  these  notes 
are  now  and  have  been  in  the  custody  and 
under  tbe  control  of  said  trustees,  are  yet 
unpaid,  and  no  tSoict  has  been  made  by  said 
truateea  to  collect  said  ifotea,  but  on  the  con- 
trary, said  trustees  who  control  the  manage- 
ment of  tbe  affairs  of  said  dlsscdved  ctnpwa- 
tlon,  declare  tbat  said  notes  were  glvnn 
them  with  an  understanding  among  them- 
selves that  tb^  irere  not  to  be  paid,  and 
deny  ^t  ttiey  are  collectible  assets  of  said 
corporation,  and  Individually  deny  any  lia- 
bility on  their  said  notes  given  to  said  cor* 
poration  by  them.** 

The  sixth  paragraph  sete  up,  'that  one  of 
the  makers  of  said  notes,  H.  C.  Tompkins, 
died  nearly  twelve  mcmtbs  ago  and  the  chair- 
man or  president  of  the  board  of  trustees, 
C  W.  Buckley,  who  bad  possession  and  con- 
trol (tf  said  notes,  failed  to  present  said  note, 
or  file  it,  [as  a]  claim  against  the  estate  of 
said  H.  0.  Tompkins  until  recently,  and  not 
until  requested  and  urged  by  complainant 
Anderson,  to  present  It  bef<we  It  became  bar* 
red  by  tbe  statute  of  nondalm.  •  •  • 
Ckimplalnante  diarge  tbat  It  la  tbe  purposs 
of  said  trustees  to  take  no  steps  to  collect 
said  other  notes  hereinabove  named." 

Wltlwat  tbe  averment  of  tbe  bOl  aa  to 
these  notes,  It  was  wlthont  equity,  and  sub- 
Ject  to  ttie  demurrer  Intetpoeed.  la  nothing 
else  can  Ite  equity  be  rested.  Jones  v.  Mc- 
PhlUlps,  77  Ala.  814;  Id.,  82  Abu  102,  2 
South.  468. 

On  ttie  avermente  of  the  blU  that  these 
notes  are  the  pn^terty  of  tbe  siUd  Insurance 
company,  under  the  custody  and  control  of 
the  detendante  as  trustees,  and  that  they 
have  failed  and  refused  to  recognize  them  as 
obUgatlMis  dne  the  company  and  te  take  any 
steps  to  collect  them,  the  bill  mnst  be  held  to 
contain  equity,  and  not  subject  to  the  de- 
murrer interpoaed. 

Affirmed.  ■  ' 


BOSB  V.  GANDT. 


(Sopreme  Court  of  AJsbania.  April  28,  1903.) 

HORTOAOBS— DHBD  AS  HORTOAQB-OOHDI- 
T10HAL8ALH-DB0RBB  OF  PROOBU. 
BUTFICIENCr  OF  8HOWINO. 

.  1.  Though,  where  a  coDveyauce  is  absolute 
and  the  controversy  ia  whether  the  parties  cod- 
templnted  an  unconditional  sale  or  a'  mortgage, 
the  party  claiming  that  a  mortgage  waa  m- 
tended  must  show  it  by  dear  and  ooavlncing 
evidence,  yet  where  the  controversy  is  whether 
a  riiortgage,  or  a  sale  with  right  of  repurchase, 
was  intended,  the  degree  of  proof  required  is 
not  so  great;  tbe  court  being  Inclioed  to  favor 
tbe  right  of  redemption. 

2.  An  illiterate  servant,  who  waa  indebted  to 
his  master,  made  him  a  deed  conveying  a  house 
and  lot;  it  being  conceded  by  the  master  that 
the  servant  reserved  the  right  to  repurchase 
within  three  years.   The  servant  remained  in 

Keeession  without  paying  rent.   No  note  or 
ud  was  taken.   aeM,  tbat  the  transaction 
would  he  treated  as  a  mortgage,  and,  the  wexY- 
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ant  permitted  to  redeem,  notwltbrtapdlng  the 
three  years  bad  elapsed. 

3.  An  illiterate  aerrant,  who  was  Indebted 
to  hia  master,  conreyed  to  him  80  acres  of 
land;  the  master  admittins  that  the  servant 
reserved  the  right  to  reporchase  within  three 
yeftrs.  In  a  salt  to  declare  the  deed  a  mortgage, 
the  aervaut  testified  that  at  the  time  of  ue 
conveyance  he  was  not  indebted,  bat  other  evi- 
dence showed  that  this  was  a  mistake.  He  also 
testified  that  he  did  not  know  what  was  in  the 
deed,  except  that  bis  master  told  him  It  was  to 
keep  anybody  from  beating  him  out  of  the 
land.  The  master  denied  this.  The  servant 
evidently  did  not  nnderstand  the  transaction. 
Beld,  that  the  deed  would  be  treated  aa  a  mort- 

S«e,  and  the  Berrant  permitted  to  redeem, 
ough  the  three  years  had  expired. 

Appeal  from  Ohancery  Court,  Butler  Coun- 
ty; W.  li.  Parke,  Chancellor. 

Bill  by  Felix  Gaudy  against  T.  L.  RoBe. 
Decree  for  complainant,  and  defendant  ap- 
peals Affirmed. 

Uine  &  Crenshaw,  for  appellant  Powell  & 
Uamilton,  for  appdlee. 

TYSON,  J.  The  bill  In  this  cause  was 
filed  to  hare  two  certain  deeds,  absolute  In 
form,  executed  by  complainant  to  respond- 
ent, declared  mortgages,  and  to  be  allowed  to 
redeem  the  lands  conveyed  by  them.  One  of 
Uiem  was  executed  on  the  6th  day  of  De- 
cember, 1892,  and  conveys  a  tract  of  land 
fomprlsing  80  acres  and  ••/loo  of  an  acre, 
for  a  recited  consideration  of  $200.  The 
other  bears  date  the  2Sth  day  of  January, 
18AS,  and  cooTeys  1  acre  of  laud  with  all 
Ihe  Improvements,  buildings,  etc.,  thereon,  for 
the  consideration  of  $50.  The  answer  ad- 
mit! that  the  transaction  resulting  In  the  ex- 
ecntlon  of  the  deeds  originated  In  a  loan  of 
money,  and  that  contemporaneously  with 
their  execution  It  was  orally  understood  and 
agreed  between  the  parties  that  the  com- 
plainant it  he  de«lred.  at  any  time  within 
fliree  years,  might  repurchase  said  lands  by 
payli^  the  purchase  money  back,  all  taxes, 
and  accmed  interest  It  is  further  alleged 
that  the  lands  were  conveyed  by  complainant 
to  respondent  In  extingulBbment  of  the  debt 
due  by  the  former  to  the  latter,  etc. , 

It  will  be  observed  that  the  case  Is  not 
one  involving  the  Issue  whether  the  convey- 
ances were  Intended  as  mortgages  or  uncon- 
ditional sales.  It  is  whether,  from  the  under- 
standing between  the  partlM,  the  complain- 
ant should  have  the  right  to  repurchase  or 
to  redeem;  In  other  words,  whether  the 
deeds  were  Intended  as  mortgages  or  condi- 
tional sales.  It  is  important  that  this  dis- 
tinction should  not  be  lost  sight  of,  since  the 
degree  of  proof  required  Is  different  For 
when  the  conveyance  is  absolute,  and  the 
controversy  Is  whether  the  parties  contem- 
plated  an  unconditional  sale  or  a  mortgage, 
the  party  claiming  that  it  was  Intended  as  a 
mortgage  must  show  by  dear  and  convincing 
evidence  that  at  the  time  of  its  execntion  it 
was  intended  and  understood  by  both  par- 
ties that  it  should  operate  only  aa  a  security 
for  a  6.ehL  Bat  where  the  writings  mnM 


be  departed  from  In  order  to  ascertain  flie 
true  transaction  between  the  parties,  the 
rule  Is  not  so  stringent  While  the  com- 
plainant in  the  latter  case  is  not  relieved  of 
the  burden  of  proving  bis  case,  yet  tiie  court 
will  be  Inclined  to  favor  the  right  of  redemp- 
tion, and  therefore  to  consider  the  transac- 
tion as  a  mortgage.  "For  by  this  constmc- 
tion  complete  Justice  can  be  done  to  both 
parties:  the  mortgagee  Is  secured  In  the  pay- 
ment of  the  money  he  may  have  loaned  or 
advanced,  with  Its  accruing  Interest  and 
the  mortgagor  Is  protected  In  his  equity  of 
redemption;  while.  If  the  other  construction 
was  adopted,  the  time  limited  for  the  re- 
purchase must  be  precisely  observed,  or  the 
right  to  reclaim  the  property  is  Irretrievably 
lost  Oppression  could  be  exercised  over  the 
needy,  and  undue  advantage  taken  of  their 
distressed  or  embarrassed  circumstances." 
Turner  v.  Wilkinson,  72  Ala.  361;  Glass  v. 
Hleronymns,  125  Ala.  140,  148,  28  South.  71, 
82  Am.  St  Bep.  2^t  and  cases  cited.  "Al- 
though It  Is  difflcntt  to  establish  fixed  rules 
by  which  to  determine  whether  a  particular 
transaction  is  a  mortgage  or  a  conditional 
sale,  there  are  some  facta  which  are  regain- 
ed as  of  controlling  ImpMtance  in  deter> 
mining  the  question.  Did  the  relation  of 
debtor  and  creditor  exist  before  and  at  the 
time  of  the  transaction?  Or  if  not,  did  the 
transaction  commence  In  a  negotiation  for  a 
loan  of  money?  Was  there  great  disparity 
between  the  value  of  the  property  and  the 
consideration  passing  for  It?  Is  there  a  debt 
continuing  for  the  payment  of  which  the 
vendor  Is  liable?  If  any  one  of  these  facts 
Is  found  to  exist  ia  a  doubtful  case.  It 
will  go  far  to  show  a  mortgage  was  Intended. 
If  all  of  them  are  fOund  concurring,  the  trans- 
action will  be  regarded  as  a  mortgage,  rather 
than  a  conditional  sale,  unless  the  pnrdtuuer 
by  clear  and  convincing  evidttice  remoret 
the  presumptions  arising  from  them."  Ta^ 
ner  v.  Wilkinson,  aupra. 

In  the  application  of  the  foregoing  princi- 
ples to  the  facts  of  this  case,  as  we  deduce 
tbem  from  tbe  testimony.  It  may  be  well  to 
consider  the  two  transactions  between  the 
parties  separately,  since  there  appears  some 
slight  difference  in  tbe  testimony  bearing 
upon  the  issues  Involved.  As  to  the  deed 
last  made,  conveying  the  honse  and  lot  thero 
can  be  but  little  doubt  but  that  it  was  In- 
tended as  a  mortgage.  The  transaction  com- 
menced in  tbe  negotiation  for  a  loan  of  mon- 
ey. There  was  great  disparity  between  the 
value  of  the  property  and  the  consMeratloii 
passing  for  it  The  complainant  waa  al- 
lowed to  remain  all  these  years  In  tbe  nndla- 
turbed  pomesslon  of  It  without  paying  one 
cent  for  ito  nae  and  occupation— a  fact  of 
great  significance,  entirely  Incompatible  with 
the  idea  that  he  had  a  mere  right  to  re- 
purchase, but  entirely  oonalBtent  with  the- 
theory  that  tbe  deed  was  intoided  aa  a 
mortgage,  and  was  ao  r^arded  bgr  both  pan* 
Hei.  It  1>  tnw»  BO  note,  or  bmd  was  taken. 
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CTidenciiig  a  promise  to  repay  tbe  money 
loaned,  bat  this  1b  not  concloslTe  that  no 
debt  existed.  Glass  t.  Hleronymua,  eopra. 
It  Is  only  ft  drcnmatance,  the  Talue  and 
weight  ot  which  depends  upon  all  the  facts 
and  clrcnmstances  with  which  It  Is  connected. 
In  this  case,  In  view  of  all  the  circumstances 
surrounding  the  transaction,  tbe  relation  of 
the  parties  to  each  other,  the  siqierlor  in- 
telligence of  the  one  orer  the  other,  the  sub- 
sequent conduct  of  tbe  parties  with  refer- 
ence to  tbe  property  Itself,  and  the  state- 
ment made  by  respondent  to  PUley,  we 
cannot  but  regard  it  as  of  little  slgnlflcance. 
As  to  the  deed  to  the  80  acres  of  land,  tbe 
evidence  shows  that  the  relation  of  debtor 
and  creditor  existed  between  the  parties  be- 
fore and  at  the  date  of  its  execution.  It  is 
true,  tbe  complainant  testifles  that  he  owed 
the  re^wndent  nothing  at  the  date  the  deed 
was  made,  but  in  this  be  was  clearly  mis- 
taken. It  Is  also  true  that  he  says  that  he 
did  not  know  what  was  in  the  deed,  except 
what  the  respondent  told  him,  and  that  he 
was  told  the  paper  was  "to  keep  anybody 
from  beating  him  out  of  the  land."  This  Is 
denied  by  the  respondent  in  his  testimony. 
It  Is  very  clear  that  tbe  complainant,  being 
ignorant— unable  to  read  and  write— did  not 
fully  understand  tbe  transaction.  However, 
we  feel  quite  safe  In  saying  that  be  did  not 
nnderstand  that  he  was  parting  with  the  title 
to  his  land,  as  upon  a  conditional  sale,  and  It 
may  be  that  be  did  not  fully  comprehend 
that  be  was  making  a  mortgage  upon  It  He 
is  Illiterate,  and  was  In  the  service  of  tbe 
respondent,  who  was  an  Intelligent  man,  and 
doubtless  trusted  tbe  matter  to  blm.  In- 
deed, this  is  fairly  deduclble  from  their  mode 
of  dealing  with  reference  to  the  wages  of 
complainant,  and  other  transactions  between 
them,  as  sbown  by  the  evidence.  We  do  not 
think  the  fact  that  the  complainant  did  not 
fuUy  understand  the  transaction,  when  tak- 
en In  connection  with  tbe  relation  of  the 
parties  to  each  other,  and  their  respective 
degrees  of  intelligence,  should  be  allowed  to 
defeat  the  complainant's  right  to  redeem.  In 
face  of  the  other  facts  and  drcumstancea 
shown  by  the  evidence. 

(«  na.  asL) 

FLOSroA  FBBTILIZBB  ft  HFO.  00.  T. 
BOSWBLL. 

(Supreme  Court  of  Floiide,  INvIsion  A. 
March  24,  1908.) 

JtrKT— miUBER  or  jvrobs  in  civil  cases. 

1.  Between  the  13th  Jane.  A.  D.  1892,  and 
the  3d  June,  A.  D.  181)9,  there  was  no  general 
statute  iu  Florida  fixing  the  number  of  petit 
Jurors  in  civil  cases,  and  between  those  aatet 
a  Jar;  of  12  men — the  common-law  number — 
was  requisite  in  civil  cases  where  partiea  had  a 
constituUoDal  right  to  a  jury,  and  where  the 
requisite  number  was  not  waived. 

2.  Where  a  Jurv  trial  was  bad  In  a  eivH  ease 
on  the  22d  Uarcn,  1889,  by  a  jury  of  6  nun, 
In  a  case  in  which  a  dcfepoant,  a  corporation, 
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was  euthJed  to  a  jury  of  12  men,  at  which  trial 
the  defendant  was  not  present,  either  in  pers<m 
or  by  attorney,  and  nothing  was  done  by  It  to 
waive  the  right  to  a  jury  of  12  men,  and  a  writ 
of  error  was  sued  oat  from  the  judgment  ren- 
dered against  it  in  proper  time,  and  the  record 

firoper  shows  the  above  facts,  and  the  defect 
D  the  number  of  jurors  is  asaigued  as  emn** 
the  judgment  will  be  reversed. 
(SyUabus  by  the  Court) 

Error  to  Circuit  Court,  Folk  County;  Jos^h 
B.  Wall,  Judge. 

Action  by  Clarence  A  Boswell  against  tbe 
Florida  Fertilizer  &  Manufacturing  Com- 
pany. Judgment  for  plalntlCT.  Defendant 
brings  error.  Reversed. 

The  defendant  in  error  brought  an  action 
of  assumpsit  against  the  plaintUf  in  error, 
allying  in  a  special  count  that  tbe  defendant 
was  Indebted  to  the  plaintiff  on  the  3d  of  De- 
cember, A.  D.  1898,  in  the  county  of  Polk, 
"in  tbe  sum  of  91.063,  the  price  and  value  of 
4,212  pounds  of  tobacco  at  25  cents  per 
pound,  f.  0.  b.  at  Bartow,  Florida,  which  the 
plaintiff  bargained,  sold,  and  delivered  to  the 
defendant  at  Its  request" 

The  declaration  also  contained  a  count  on 
an  account  stated  and  a  count  for  money  re- 
ceived, laying  damages  at  |1,000.  Tbe  dec- 
laration was  filed  6tb  of  March,  1899. 

On  the  17th  day  of  March.  1899,  tbe  defend- 
ant <tbe  plaintiff  In  error  here)  filed  a  plea 
alleging,  In  substance,  tbat  It  kept  an  office 
for  tbe  transaction  of  business  at  OainesvlUe, 
Alachua  county,  Fla.,  and  did  not  have  or 
usually  keep  an  office  for  the  transaction  of 
Its  customary  business  In  tbe  county  of  Polk, 
concluding  with  a  verification. 

On  the  same  day  the  plalntifT  (defendant  In 
error  here)  ffied  a  replication  denying  that 
the  defendant  did  not  keep  an  office  tax  the 
transaction  of  Its  customary  hualnesB  In  the 
connty  of  Polk,  alleging  tiiat  It  bad  an  agent, 
to  wit,  L.  W.  Cowdery,  at  Lakeland,  In  Polk 
county. 

The  record  then  sbOTs  the  foDowlng  pro* 
ceedlngs: 

"The  above  cause  being  caHed  up  for  trial, 
tbe  defendant  and  Ita  counsel  being  atisent 
and  the  plaintiff,  being  represented  by  coun- 
sel, annonneed  'Beady  for  Trial,*  thra  came  a 
jnry  of  good  and  lawful  men,  to  wit  W.  J. 
Durrance,  J.  B.  DavlB,  G.  K  Altman,  Thomas 
Hancock,  J.  B.  Lancaster,  and  B.  J.  Wilson, 
who,  being  duly  tried,  elected,  and  sworn  ac- 
cording to  law,  and  after  hearing  the  evi- 
dence, argument  of  counsel,  and  charge  of 
the  coor^  retired  to  their  room  to  consider 
of  th^  verdict,  and  af^warda  retTU*ned  into 
the  court  room  with  the  following  verdict,  to 
wit:  'We,  the  Jury,  And  the  Issue  on  the 
plea  In  abatement  fbr  fbe  idalntU^  and  assess 
his  damages  at  four  hundred  and  fourteen 
dollars  and  flfty-nlne  cents;  so  say  we  alL 
W.  J.  Durrance,  Foreman.' 

"Whereupon  it  Is  ordored  and  adjudged 
tbat  the  plaintiff,  Clarence  A.  Boswell,  do 

have  and  recover  of  and  from 
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the  Florida  FerttUnr  ft  Ifanofactnrlng  Com- 
pany, a  Gorporatloii,  tibe  amm  of  four  taundred 
fourteen  and  forty-nine  hundredths  dollars, 
and  also  the  further  sum  ot  $7.46  as  plain- 
tiff's costs  herein  expended. 
"March  22,  1899." 

From  the  f  oresolng  Judgment  a  writ  of  a- 
ror  was  Issued  from  this  court 

The  only  assignment  of  error  Is  that  the 
record  shows  tiiat  the  issoes  were  tried  and 
Terdlct  was  rendered  by  six  men,  whereas  by 
the  law  of  the  land  the  case  ought  to  have 
been  tried  by  a  Jury  of  twelve  men. 

8.  X.  FUHeyt  for  plaintiff  in  error. 

HOCKEB,  J.  (after  stating  the  facts).  By 
the  common  law  the  number  of  Jurors  require 
ed  for  petit  Juries  (except  spedal  cases)  is  12. 
5  Bacon's  Abridgment,  314. 

It  Is  iffOTlded  in  section  6B,  Ber.  St,  that 
**the  common  and  statute  laws  ot  Bngland 
which  are  of  a  general  and  not  ot  a  looal  na- 
ture, with  the  exceptions  hereafter  mention- 
ed, down  to  the  4th  day  of  July,  1776,  be  and 
tiie  same  are  hereby  declared  to  be  of  full 
fwce  in  this  state;  provided  the  said  statntes 
and  common  law  be  not  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States,  and  the  acts  of  the  Legislatore  of  this 
state." 

Section  12  of  article  6  of  the  ConsUtatton 
of  1868.  as  amended  In  1875.  provides  ttiat 
"grand  and  petit  Jurors  shall  be  taken  from 
the  registered  voters  of  the  respective  coun- 
ties. The  number  of  Juron  for  the  trial  of 
causes  In  any  court  may  be  fixed  by  law." 
Laws  1875,  p.  50,  c  2041. 

The  sixth  section  of  chapter  3010,  p.  64, 
Laws  1877,  provides:  "Twelve  men  shall  con- 
stitute a  Jury  to  try  all  capital  cases,  and  six 
men  shall  constitute  a  Jury  to  try  all  other 
offenses  prosecuted  by  Indictment,  present- 
ment or  information,  and  to  try  all  civil  caus- 
es within  the  Jurisdiction  of  the  circuit 
courts  of  this  state."  This  act  was  held  con- 
stitutional in  Olbson  v.  State,  16  Fla.  201. 

Section  88.  art  5,  of  the  Constitution  of 
18S6,  provides:  "The  number  of  Jurors  for 
the  trial  of  causes  In  any  court  may  be  fixed 
by  law,  but  shall  not  be  less  than  six  in  any 
case." 

The  sixth  section  of  chapter  3010,  p.  54, 
Laws  1877,  continued  of  force  In  all  cases  until 
the  Revised  Statutes  of  Florida  went  Into  ef- 
fect on  the  13th  day  of  June,  1892.  The  only 
general  provision  of  the  Revleed  Statutes  re- 
lating to  the  number  of  Jurors  for  the  trial  of 
causes  Is  contained  In  section  2854,  and  that 
section  Is  as  follows:  "Twelve  men  shall 
constitute  a  Jury  to  try  all  capital  cases,  and 
six  men  shall  constitute  a  Jury  to  try  all  oth- 
er criminal  cases."  Every  statute  of  a  gen- 
eral and  permanent  nature  enacted  by  the 
state  of  Florida,  or  by  the  territory  of  Flor- 
ida, and  every  part  of  any  such  statute  not 


Included  In  flu  aald  Berlaed  Statotea,  or  lee- 
ognlsed  and  eonttanied  In  force  by  rtference 
therein,  was  rqtealed  by  flie  act  adopting  the 
Revised  ^tatea,  approved  June  8,  ISei,  ex- 
cept statutes  pasaed  at  the  legldatlTS  session 
of  1881. 

It  is,  therefot^  evident  Oat  tiie  provision 
of  the  sixth  section  (tf  tbe  act  of  1^,  pro- 
Tiding  tlie  number  of  Jurors  in  drD  eases, 
was  repealed  by  the  adoption  of  the  Berlaed 
Statutes. 

FroTistons  restwlng  the  Jury  of  six  men  In 
dvU  causes  are  contained  In  diapters  4717 
and  47S6,  pp.  Ill,  124,  laws  1889,  approved 
and  becoming  effective  on  June  8,  1899.  Be- 
tweoi  this  latta  date  and  June  IS,  1892, 
when  the  Revised  Statutes  went  into  effect, 
there  was  no  general  statute  fixing  the  nmn- 
ber  of  jurors  In  cMi  cases.  This  is  a  case  In 
which  tlie  defendant  had  a  constitutional 
right  to  have  the  issues  tried  by  a  Jnxy,  and 
Is  unlike  the  case  of  Blanchard  t,  BainesT 
B:^x,  20  Fla.  467.  Under  these  drcnmstances 
we  think  the  common  law,  fixing  the  number 
of  JuTOTs  in  snch  cases,  waa  In  tnrce.  It 
seems  to  be  the  doctrine  In  those  states  of  onr 
Union  which  have  adopted  the  common  law 
as  the  basis  of  thdr  legal  systems  that,  ^rtwn 
a  statute  changing  the  common  law  Is  repeal- 
ed, the  common  law  Is  restored  to  its  former 
state.  Insurance  Co.  of  the  Valley  of  Va.  t. 
Barley's  Adm'r,  16  Grat  S63,  text,  384; 
Mathewaon  v.  Phtenix  Iron  Foundry  (O.  G.) 
20  Fed.  281;  State  v.  Rollins.  8  N.  H.  660. 
Nor  does  section  62  of  the  Revised  Statutes, 
providing  that  no  statute  of  this  state  which 
has  been  repealed  shall  ever  be  revived  by 
implication,  prevent  such  restoration  of  the 
common  law.  Insurance  Co.  of  the  Valley  ot 
Va.  V.  Barley's  Adm'r,  supra. 

In  the  case  at  bar  the  Judgment  was  enter- 
ed on  22d  of  March,  1899,  on  a  verdict  of  a 
Jury  consisting  of  six  men,  A  'writ  of  er- 
ror was  sued  out  in  proper  time,  and  the  rec- 
ord itself  shows  the  above  facts-  The  de- 
fendant was  not  present  either  personally 
or  by  counsel,  and  did  nothing,  so  far  as  the 
record  shows,  by  which  It  might  be  inferred 
that  be  waived  bis  right  to  a  trial  of  the  is- 
sues In  the  case  by  a  Jury  of  the  legal  num- 
ber of  Jurymen.  Powell  on  App.  Pro.  96. 
Section  10S5,  Rev.  St.  provides,  "When  both 
parties  In  an  action  at  law  agree  to  a  trial 
without  a  Jury,  the  Judgment  shall  be  as  ef- 
fectual as  upon  verdict"  The  fact  that  there 
was  an  attempt  to  Impand  a  Jury  shows  that 
there  was  no  waiver  of  a  Jury.  Oldham  v. 
Hill,  5  J.  J.  Marsh.  300;  EClnchly  v.  Machine, 
15  N.  J.  Law,  476;  6  Bacon's  Abr.  314;  Evans 
V.  Gee,  11  Pet  80,  text  85,  9  L.  Ed.  630.  In 
the  last  case  it  was  held  that,  inasmuch  as 
the  defendant  went  to  trial  upon  the  merits, 
he  waived  the  objection  to  a  Jury  of  only  11 
meii. 

The  Judgmmt  Is  xarersed,  and  a  new  trial 
awarded. 
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•  9X0KSON  BTATfl. 
(Bnpmw  Govrt  of  Florida,  Dlvliton  B.  ISuch 

24,1903.) 

(aUKZlUL  LAW— TRIAL-COMMKNTS  OW 
BTATVa  OOUNSBU 

1.  Chapter  4400,  p.  162,  of  the  Acta  of  18^ 
forbids  the  state's  eonnsel  to  comment  on  the 
failofa  of  the  accused  to  teatifr  in  hii  owd  be- 
half. Such  comment  conatitDtea  rerenlble  er- 
ror, even  though  it  be  made  In  dtsolaimiDE  the 
latontlon  to  ai^ne  certain  omeluions  tboro- 
tmn,  and  not  in  urginx  radi  argiuinnt, 

(BrUabos  br  Court) 

Smnr  to  Crlmliul  Oonrt  <tf  Boeord,  Hill** 
ImroiiiSt  Oomitr;  Widter  &  Grabani,  Judge. 

Will  Jaefceon  was  oonvlcted  of  burglBry, 
and  brings  error.  BeTcrsed. 

Wall  ft  Hampton,  for  plalntlfl  In  error. 
Wflllam  B.  lAmar,  Atty.  Oen^  for  tbe  Statew 

UAXWBLL,  J.  Tbe  plaintlft  in  error  did 
not  testify  as  a  witnesa  upon  his  trial  In  the 
court  below  for  burglary.  A  state  wltneas 
bad  Identified  him  when  brongbt  before  her 
aa  tbe  man  whom  she  fomid  in  her  room  at 
night  sod  testified  to  tbe  fact  upon  the  wit- 
ness stand.  Commenting  upon  this  testimo- 
ny, the  attwn^  assisting  the  state  In  the 
meecution  In  his  argument  to  the  jury  said: 
*There  was  no  denial  of  that  accusation 
tiien,  and  there  la  none  now.**  This  was  ob- 
jected to  by  tbe  defendants  counsel  aa  In 
violation  of  tbe  proTlslon  In  chapter  4400,  p. 
162,  Acta  18K!,  that  no  prosecuting  attorney 
■ball  **be  permitted  before  the  court  or  Jury 
to  comment  on  the  failure  of  the  accused  to 
testify  In  bia  own  behalf."  This  objection 
was  sustained  as  to  tbe'w<»ds  "and  there  Is 
none  now,"  whereupon  tbe  attorney  for  the 
state  disclaimed  any  intuition  of  referring  to 
tbe  failure  of  the  defendant  to  testis,  and, 
against  tbe  objection  of  the  defendant's  coun- 
sel, was  permitted,  at  some  length,  to  make 
an  explanation  of  bin  position  to  the  Jury,  in 
which,  among  other  tbinge,  be  said:  "I  do 
not  mean  for  one  moment  to  contend  before 
yon  that  I  bare  the  right  to  argue  to  you  that 
TOO  shoold  couTict  tbla  defendant  because 
be  has  not  seen  fit  to  beetmie  a  witness  In  bis 
own  behalf.  •  •  •  How  In  the  next 
breath  conkl  I  hare  meant  to  convey  to  yonr 
minds  that  you  were  to  be  prejndiced  against 
tids  defendant,  or  that  you  were  to  find  blm 
snnty,  or  even  to  ctmsider  It  as  an  element 
of  gnllt  that  be  did  not  go  vcgtax  the  witness 
stend?" 

The  effect  of  this  was  to  call  to  the  atten- 
tion of  tbe  Jury  the  fact  that  the  failure  of 
the  defendant  to  teati^  might  be  used  as  an 
argument  along  the  various  lines  suggested, 
and  while  the  reference  thereto  was  made  in 
good  faith  In  negatlTlng  ancb  a  purpose, 
rather  than  in  pursuing  It,  It  waa  none  the. 
leas  vlobitlve  of  the  statute  above  mentioned. 
Tbe  prohibition  of  tbe  atatnte  la  not  limited 
to  phUlppica  against  the  prlsoDer  based  upon 

TL  Ba»  CMalsal  Ivm,  voL  1^  GaaL  ZHg.  |  VB^. 


Ids  Csllon  to  toattty*  bat  itapfla  to  any 

comment  upon  ancb  faflnre.  There  may  be 
some  circamatonces  whore  reteencs  to  tbe 
toet  may  be  made  In  sncb  form  as  not  to  ooD' 
stltute  reversible  error,  as  in  the  case  of 
mate  lloelsy.  81  Kan.  855,  2  Fac.  788,  but 
tbe  remaiin  made  In  Uila  case  are  not  of  tluit 
character.  Wilson  t.  United  States,  140  T7. 
8.  60^  18  Snp.  Ot  766.  87  I*.  Ed.  fiSO;  State  t. 
Hobnes,  «i  Minn.  230^  68  N.  W.  11;  State  t. 
Mozley,  102  Mb.  874^  14  B.  W.  869.  IS  B.  W. 
556;  Tarbrongb  t.  Stete.  70  Miss.  588,  18 
Sontb.  551;  Beddlck  t.  State,  73  Miss.  1008, 
le  Sooth.  490;  Watt  t.  People,  126  Bl.  8, 18 
N.  B.  840^  1  L.  B.  A.  408;  Stete  T.  Grabam. 
62  Iowa,  106, 17  N.  W.  102;  Bnloff  t.  People, 
46  N.  Z.  218;  State  t.  Balcb,  81  K:an.  466,  3 
Fao.  60O;  Hunt  t.  State,  28  Tex.  Aw-  148, 
la  B.  W.  787. 10  Am.  St  Bep.  crltldaed 
to  Parker  r.  Stater  80  Ttt.  Gr.  B.  262,  46  & 
W.  812. 

The  mot  was  not  as  seme  courts  bold 
may  be  done,  cored  1^  Instroctiona  from  ibe 
oomrt,  but  defendant's  objection  was  overrul- 
ed, and  tbe  remarks  held  to  be  proper. 

For  this  tbe  Jodgmrait  most  be  revCTsed, 
and  the  cause  remanded  for  a  new  trlaL 


BBYAN  T.  STATE. 


<Snprane  Court  of  Florida,  IMvldon  B. 
March  24,  1908.) 

CRIMINAL  LAW— ASSAULT  WITH  INTENT  TO 
KILI/-BXAlfINATION  OP  WITNEBSBS-^- 
PRACHHBNT— BVIDBNOB. 

1.  Assault  With  intent  to  commit  msnflflugh- 
tar  isa  crime  in  this  state. 

2.  When  a  state's  witaem  has  provoi  ad- 
verse, and  has  given  testimony  Injurious  to  the 
state,  she  may  be  examined  as  to  whether  she 
had  not  previooily  made  a  statement  eoi^rary 
to  the  present  adverse  testimony,  and.  If  she 
denies  malting  it,  such  statement  may,  after 
due  predicate  laid,  bo  proven  by  other  wft- 
nesies. 

8.  Objection  to  a  questioa  as  leading  cannot 
be  made  for  the  first  tlsM  to  the  aivellato 

court 

4.  A  trial  court  may.  In  ite  discretion,  permit 
the  tntroduetlon  of  impeaching  teatimonj  oat 
of  the  regular  order  as  to  time,  and  aucb  dis- 
cretion will  not  be  controlled  by  an  appellate 
court  unless  an  abuse  of  such  discretion  appear. 

5.  Evidence  examined,  and  found  snffldent  te 
support  the  verdict 

(Sfllabcs  bj  the  Court) 

Error  to  Circuit  Courts  OolnmUa  Oonnty; 
Bascom  H.  Palmer,  Judge. 

Henry  B.  "Bsjsa  was  convicted  of  assatdt 
with  totent  to  commit  manslaugbter,  and 
brings  error.  Affirmed. 

T.  B.  Oliver  and  A  J.  Henry,  for  plaintUT 
to  emv.  WUUam  B.  Lamar,  Atty.  Qen.,  for 
the  State. 

COGKBBUi,  J.  Under  an  todictment  fbr 
an  assault  with  totent  to  commit  murder  tbe 
defendant  was  convicted  of  an  assanlt  with 
intent  to  commit  manslaughter,  and  aen- 
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teoced  to  the  state  prison  for  the  period  of 
five  years. 

The  first  contention  Is  tbat  there  Is  no 
such  offense,  common-law  or  statute^,  as 
that  of  which  he  was  conrlctecl.  Such  con- 
tention le  fully  met  and  overthrown  by  the 
decision  of  this  court  In  the  case  of  Wil- 
liams T.  State,  41  Fla.  295,  26  South.  184. 
and  we  see  no  good  reason  for  changing  the 
views  of  the  law  as  there  expressed. 

Another  assignment  challenges  the  action 
of  the  trial  court  In  permitting  the  state  at- 
torney to  show  that  one  of  the  state's  wit- 
nesses had  made  a  contradictory  statement. 
The  state  had  pot  upon  the  stand  the  defend- 
ant's wife,  who  gave  positive  testimony  In 
his  favor,  prejudicial  to  the  state,  and  there- 
fore adverse  to  the  party  calling  her.  The 
state  attorney  testified  that  he  was  taken 
by  surprise,  and  that  the  witness  had  on  a 
previous  occasion  made  a  different  statement 
to  him.  The  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particu- 
lar occasion,  giving  the  time,  place,  persons 
present,  and  substance  of  the  alleged  state- 
ment, were  mentioned  to  the  witness,  and 
she  was  asfced  If  she  made  such  statement 
On  her  denial,  two  of  the  persons  so  named 
as  present  were  called  as  witnesses  by  the 
state,  and  testified  she  did  make  such  state- 
ment.  It  further  appeared  that  at  the  time 
of  the  original  statement  she  and  her  hus- 
band were  not  on  good  terms.  The  evidence 
of  these  later  witnesses  cannot  be  said  to  be 
substantive  evidence  to  sustain  the  cause  of 
the  party  who  produced  the  Impeached  wit- 
ness, but  Its  purpose  was  to  counteract  the 
harmful  effect  of  the  adverse  testimony  of 
such  witness.  It  Is  not  a  case  of  a  mere  fail- 
ure to  testify  to  facts  that  It  was  supposed 
she  knew,  or  that  would  have  been  beneficial, 
as  was  that  of  Adams  v.  State,  34  Fla.  186, 
16  South.  906.  The  demeanor  of  the  witness 
on  the  stand  enters  so  largely  Into  the  deter- 
mination of  whether  or  not  she  be  "adverse," 
in  the  meaning  of  the  statute,  that  much  dis- 
cretion must  be  accorded  the  trial  Indge  In 
such  determination.  WllUamg  t.  DlckenaoDt 
28  Fla.  90,  9  South.  847. 

It  is  objected  here  for  the  first  time  that 
the  questions  propounded  to  these  later  wit- 
nesses were  leading.  The  objections  come 
too  late.  See,  also,  Anthony  v.  State,  44  Fla. 
— ,  32  South.  818,  and  cases  cited. 

It  is  further  objected  that  the  Impeochlng 
testimony  was  Improperly  admitted,  because 
the  witness  so  sought  to  be  impeached  had 
been  examined  in  chief,  turned  over  to  the 
defense,  and  cross-examined,  before  any  pred- 
icate therefor  was  laid.  It  does  not  appear 
that  there  was  any  improper  motive  on  the 
part  of  the  state  In  this  delay,  nor  that  the 
defendant  was  deceived  or  Injuriously  affect- 
ed thereby,  and  the  discretion  of  the  circuit 
court  in  admitting  the  testimony  out  of  the 
regular  order  as  to  time  does  not  appear  to 
have  been  abused.  ]^wn  t.  State,  40  Fla. 
459,  2S  Soutb.  63. 


There  was  evidence  wUeh,  If  believed  by 
the  Jury,  was  sufficient  to  support  the  ver- 
dict, and  we  do  not  feel  authorized,  therefore, 
to  set  It  aside. 

This  disposes  of  all  the  assignments  ot  er> 
ror  before  na,  and  the  Judgment  mmt  be  af- 
firmed. 

(4S  FlB.  2S3) 
DEEW  LUMBER  CO.  v.  WALTER  et  aL 

(Supreme  Court  of  Florida,  Division  A.  Feb. 

3,  1903.) 

CORPORATIONS— SERVICE  OP  PROCBSS— JtHXI- 
MENT— GENERAL.  APPEARANCS. 

1.  Tbe  provision  iu  section  1019  of  the  Re- 
vised Statutes  that  service  of  process  upon  a 
coriraration  may  be  made  by  serving  the  writ 
upon  certain  of  its  officers  or  ageats  in  the  ab- 
sence of  certain  other  designated  representa- 
tives, is  mandatory  in  Its  character,  and,  in  or- 
der to  bind  a  corporation  by  such  service,  the 
return  of  the  ofiicer  serving  the  process  most 
affirmatively  show  the  abseoce  from  the  coun- 
ty where  the  suit  was  instituted  of  all  officers 
of  a  superior  class  denguated  in  the  statnte  as 
those  upon  whom  service  shall  be  had,  before 
resort  is  had  to  service  upon  one  of  an  Inferior 
class. 

2.  The  absence  of  all  members  of  a  superior 
class  is  a  conditicHt  precedent  to  the  validity 
of  service  upon  a  member  of  an  inferior  dan. 

3.  A  judgment  rendered  against  a  defendant 
corporation  apon  such  defective  service,  said 
corporation  never  having  voluntarily  appeared 
BO  as  to  give  the  court  jurisdiction,  but  having 
entered  a  special  appearance  for  the  purpose  of 
moving  to  quash  the  service,  must  be  reversed. 

4.  The  prosecution  of  a  writ  of  error  from 
such  a  judgment  operates,  however,  as  a  gen- 
eral appearance  when  tbe  eanae  ia  remanded 
to  the-  court  below. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Columbia  County; 
John  F.  White.  Judge. 

Action  by  Scotia  Walter  and  others  against 
the  Drew  Lumber  Company.  Judgment  for 
plaintiffs.  Defendant  brings  error.  Revers- 
ed. 

D.  U.  Fletcher,  W.  M.  Ives,  and  Frank 
Drew,  for  plaintiff  in  error.  H.  i,  McCaU, 
for  defendanta  In  error. 

OLENi  0.  On  February  6, 1897,  a  summona 
Issued  to  the  plaintlfl  in  oror  at  tbe  Inatance 
of  defendants  In  error  to  answer  them  in  an 
action  of  trespass,  tbe  damages  claimed  be- 
ing $1,000;  The  sh^ur  made  13ie  fbUowlng 
retnm  on  12ie  summons:  "Received  tliis 
summons  9Qi  Fel^.,  1897,  and  wermA  tbe 
same  11th  Feby,,  1897,  by  delivering  a  tme 
copy  thereof  to  the  wlthln-named  defendant, 
Oeorge  Drew,  graeral  manager  of  tbe 
Drew  Lumber  Co."  Plaintiff  bt  emnr  en- 
tered a  special  appearance,  and  filed  a  mo- 
tion to  quash  the  service  and  return  of  sum- 
mons on  tlie  gronnds:  (1)  That  service  waa 
not  made  as  provided  and  required  by  law.  In 
that  attempted  aerrice  tiiereof  was  made  on 
the  treasnrw  of  the  company,  but  not  In  the 
absence  of  its  present,  rice  presidoit,  or 

T  4.  Bm  AbpeuasM,  voL  I,  Ceny-l>ls.  H  4. 
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otbw  head;  09  that  the  return  did  not  show 
valid  and  wiffldent  Mrrlce;  and  ^  that  the 
return,  In  so  fitr  aa  It  allied  aerrlce  on  the 
company,  was  falae.  The  motbm  was  dented, 
and  aa  exception  noted  \>j  file  plataitUE  In  er- 
ror. Thereafter  a  deftinlt  was  ntered  agataut 
def »idant.  damages  anbaequentlr  aaaesaed  by 
a  iwj  on  er  parte  evidence  at  ^00,  for  which 
Judgment  was  duly  entered. 

The  first  aBSlsmnait  of  error,  and  the  only 
one  necessary  to  be  considered.  Is  that  the 
conrt  erred  In  oTermUng  the  motion  of  Drew 
lAmbCT  Company  to  Quash  the  eer^U»  and 
retnm  of  the  wilt  Serrlce  upon  private  cor^ 
poratlons  Is  regulated  by  the  provUdona  of 
section  1019  of  the  Berlsed  Statntea.  That 
section  provides  as  follows:  ''Process  against 
a  corporation,  domestic  or  foreign,  may  be 
srared:  (1)  Upon  the  ^«sldait  or  vlce-presk 
dent  or  other  head  of  the  corporation,  la 
the  absence  of  such  head:  (2)  Upon  the  cash- 
ier, or  treaanrer*  or  secretary,  or  general  man- 
ager; or.  In  the  absence  of  all  the  above:  (8) 
Upon  any  dlreetw  of  such  company;  or.  In 
the  absence  of  all  of  the  above:  Upon  any 
bnsInesB  agent  resident  In  the  county  ta 
whidi  the  action  Is  brought  (B)  If  a  foreign 
corporation  shall  have  none  of  ttw  foregotaig 
officers  or  agents  In  this  state,  service  may 
be  made  upon  any  agent  transacting  btiainess 
for  it  In  this  state.'*  It  Is  uniformly  held  un- 
der such  statutes  that  a  retom  showing  serv- 
ice upon  an  Inferior  officer  or  agent  of  a  oor- 
pwatlon,  in  order  to  bind  the  eoiporatlon, 
must  show  the  absence  of  an  offlcera  of  a 
siQiertor  class  designated  In  the  statute  as 
those  xsffon  whom  service  shall  be  had,  before 
resort  la  had  to  service  upon  one  of  an  In- 
ferior da  SB.  The  absence  of  all  members  of 
a  superior  class  Is  a  condition  ^recedrait  to 
the  validity  of  service  upon  a  member  of  an 
inferior  class.  TUs  Is  the  clear  and  explicit 
language  of  the  statute,  and  courts  cannot  ig- 
nore the  expressed  taitentlon  of  the  Leglsla- 
tura  Cahro  &  Fulton  B.  B.  Oo.  v.  Ttout,  82 
Aik.  17;  Arkansaa  Coal.  Gas,  Flre-Olay  & 
Manufacturing  Ga  v.  Haley,  62  Ark.  144,  34 
8.  W.  545:  St  Lonto,  Alton  ft  Terre  Haute 

B.  R.  Go.  T.  Dorsey,  47  Ul.  288;  Chicago 
Planing  Mm  Co.  v.  Merchants'  Nat  Bk..  8S 
UL  B87;  T6Iedo,  Wabash  A  Westeni  I^.  Co. 
v.  Owen,  43  Ind.  40S;  Bonthem  Bxpcess  Co. 
V.  Hunt  S4  Miss.  604;  iJjng  Chung  v.  North- 
em  Pac.  By.  Co.  CD.  a)  19  Fed.  254;  MUIer's 
Adm'r  V.  Norfolk  &  W.  B.  Co.  (O.  O.)  41  Fed. 
481;  Collins  v.  American  Spirit  Mfg.  Co.  (G. 

C. )  96  Fed.  138;  6  Thompson  on  Corpora- 
tions, 'nS45;  Alderson  on  Judicial  Writs,  etc., 
192;  19  Ency.  Pi.  &  Fr.  667:  18  Ency.  Fl.  & 
Pr.  926.  It  foUows  that  the  judgment  riiould 
be  reversed*  but  mder  the  decisions  of  this 
oourt  the  prosecution  of  a  writ  of  enot  from 
Boch  a  Judgment  operates  as  a  gmeral  ai>- 
pearance  when  the  cause  Is  remanded  to  the 
court  below,  and  hence  tlie  Judgment  should 
be  reversed,  w^  directions  to  permit  the  de- 


fendant to  file  soch  pleadings  ss  it  may  desire 
within  such  reasonable  time  as  the  circuit 
court  may  determine.  Btandley  t.  Amow, 
18  Fla.  seL 

PBB  CURIAM.  Thla  cause,  being  reached 
for  final  adjudication,  was  heretofore  referred 
by  the  court  to  Its  commissioners  tor  investi- 
gation, who  reported  the  same,  recommend- 
ing reversal  for  the  reasons  stated  to  the  fore- 
gotog  opinion  prepared  by  Commissioner 
GLEN.  Upon  due  consldenitlon  by  Division 
A  of  the  court  the  said  foregoing  ophdon  is 
hereby  adopted,  and  wdered  to  be  filed  as 
the  optolott  of  the  conrt  in  aaid  cause,  and 
for  the  reasons  stated  to 'said  opinion  It  Is 
hereby  considered,  ordered,  and  adjudged 
that  the  Judgment  of  the  chrcolt  court  to  said 
cause  be^  and  the  same  is  herein,  reversed  at 
the  cost  ot  tiie  defendants  m  error,  with  di- 
rections to  permit  the  platotlff  In  error,  aa  de- 
fendant below,  withto  a  reasonable  time  to 
be  find  by  the  drenlt  Judg^  to  file  ndi 
pleadings  as  It  may  be  advised. 


(«  Ha.  49 

BaCHIGAN  LUMBBB  &  MFG.  CO.  V. 
DUVAL  COUNTY. 
(Snpcema  Court  of  Fl(»1da,  Dtrlslon  A.  Fab. 
8,  1803.) 

OARNISHMSNT— COUNTY  NOT  SUBJBCT  TO. 

1.  Under  the  laws  of  Florida  a  countr  is  not 
subject  to  gamishment  in  a  suit  between  pri- 
vate ludiTiduals.  Dural  Couaty  v.  Charleston 
Lumber  &  Mfa.  Co.  (decided  at  Dreaeat  term) 
83  Bontb.  631,  jited  and  approved. 

(Byllabos  by  the  Court) 

Error  to  Circuit  Conrt,  Duval  County; 
Bbydon  M.  Call,  Judge. 

Action  by  the  Michigan  Lumber  &  Manu- 
facturing Company  against  Duval  county. 
Judgment  for  defendant,  and  plalntia  brings 
error.  Affirmed. 

Jn&  L.  Doggett  for  plaintiff  to  oror. 
Cooper  &  Cooper,  tor  defendant  to  error. 

PER  CURIAM.  This  cause  betog  reached 
In  its  regular  order  for  final  adjudication, 
after  due  conaideration  thereof  by  Division 
A  of  the  court  it  is  found  that  the  only 
question  presented  thereby  Is  as  to  whether 
a  county  Is  subject  to  garnishment  for  a  debt 
due  by  It  to  a  private  party  at  the  suit  of  a 
creditor  of  such  party.  This  question  was 
fully  considered  and  decided  In  the  negative 
at  the  present  term  of  tlUs  court  In  the  case 
of  Duval  County  v.  Charleston  Lumber  & 
Manufacturing  Co.,  33  South.  681,  and  that 
case  is  fully  decisive  of  this.  It  is  therefore 
considered,  ordered,  and  adjudged  tbat  the 
Judgment  of  the  circuit  court  to  said  cause 
l>e,  and  the  same  Is  hereby,  affirmed,  at  the 
cost  of  the  plaintiff  In  error. 


T 1.  8m  ConnUM,  vol.  U,  Cent  Die.  1 IH;  Oanilih. 
mrat,  VOL  M,  Cant.  Dls.  I  n. 
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LOUISVILLE  &  N.  B.  CX).  T.  JONES. 

(Supreme  Conrt  of  Flmida,  Divtadon  A.  F«b. 
3,  1903.) 

DBATH  BT  WRONGFUL  ACT  —  NBOLIOENGB  — 
PLEADING—DBPENDENTS  FOR  SUP- 
PORT-STATUTORY PUUNTIFFB. 

1.  The  rule  established  in  negligence  cases  is 
that  it  is  not  necessary  for  the  declaration  to 
set  ont  the  facts  constituting  the  Degligeoce, 
bat  an  allegation  of  snflldent  acta  causing  the 
injury,  coupled  with  an  averment  that  they 
were  uegligeutly  and  carelessly  done,  will  be 
sufficient;  and,  where  the  Qegligence  ie  allege 
ed  in  general  terms,  and  not  confined  to  any 
specific  acts  of  negUgence,  any  acts  of  negli- 
gence  contributory  to  the  injury  may  be  shown 
iu  proof. 

2.  At  common  law  no  one  bad  any  right  to 
recover  for  the  negligent  or  wrongful  death  of 
another.  The  right  to  recover  in  such  cases  is 
due  entirely  to  the  statute  siving  audi  ri^t, 
and  it  exists  only  In  sock  persons  u  the  ^t* 
ute  rives  It  to. 

3.  Section  2  of  chapter  8439,  Laws  1888. 
brought  forward  as  section  2343,  Rev.  St., 
gives  the  right  to  recover  ior  deaths  by  wrong- 
ful w  negligent  act  (1)  to  the  widow  or  hus- 
band of  the  deceased,  as  the  case  may  be;  if 
there  is  neither  widow  nor  husband,  then  (2)  to 
the  minor  child  or  children  of  the  deceased; 
and,  where  there  is  neither  widow  nor  husband 
nor  minor  child,  then  (3)  to  any  person  or  per- 
sons dependent  on  the  person  kifled  for  a  snp- 
port;  and,  where  there  is  neither  of  tiie  above 
classes,  then  (4)  to  the  executor  or  administra- 
tor of  the  person  killed.  The  existence  of  the 
right  of  tctiou  in  any  of  these  named  classes 
of  persons,  commencing  with  the  second  class 
above,  is  wholly  dep«ident  upon  the  fact  wheth- 
er there  is  any  person  in  esse  belonging  to  any 
of  the  classes  who  are  given  by  the  statute  the 
precedent  right  over  him  to  maintain  the  ac- 
tion. 

4.  In  suits  for  recovery  for  death  by  wrong- 
fal  or  negligent  act  the  defendant  may  show, 
in  bar  of  the  plaintiffs  right  to  recover,  that 
thofl  is  in  em  a  person  who  ia  glv«i  bj  the 
statute  the  pieoedoit  ri^t  of  action  ov«r  the 
plaintur. 

6.  In  acttoni  tor  damagea  for  deaOi  fay 
wrongful  or  n^Hgent  act,  when  the  question  is 
in  issue  as  to  whether  a  person  Is  a  "depend- 
ent upon  the  deceased  for  support,"  and  as  such 
entitled  to  sue.  such  status  can  be  shown  by 
proofs  establishing  the  foUowing  facts:  That 
such  person,  regardleas  of  any  ties  of  relation- 
ship to  the  deceased,  or  of  strict  legal  right  to 
such  support,  was,  either  from  the  disablnty  of 
age  or  nonage,  physical  or  mental  incapacity, 
coupled  with  the  lack  of  property  means,  de- 
pendent in  fact  upon  the  deceased  for  a  sup- 
port, and  that  he  or  she,  from  the  fact  of  con- 
tinued pait  support  by  the  deceased,  and  not 
necMsarUy  from  any  strict  legal  right  tiiereto, 
had  a  reasonable  expectancy  of  a  continuation 
of  such  support  fnmi  the  deceased  had  he  lived. 
Such  reasonable  expectancy,  coupled  with  the 
othcc  named  facts  establishing  dependency,  en- 
fitles  Budi  party  to  recover  b»  a  dependent  for 
support. 

(Syllabna  by  the  Oourt) 

Error  to  Circuit  Court,  BBOiniMa  Ooimtyi 
Evelyn  C.  Maxwell,  Judge. 

Action  by  Edward  Jones,  administrator  of 
Joseph  Jones,  deceased,  against  the  Louis- 
TiUe  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Serened. 


The  defendant  in  error,  as  plaintiff  below, 
sued  the  plaintiff  In  error,  as  defendant  be- 
low, in  the  circuit  court  of  Escambia  county, 
the  trial  refiultlng  in  a  verdict  for  91.000  In 
favor  of  the  plaintiff,  upon  which  Judgment 
was  entered,  and  from  this  Judgment  writ  of 
error  is  taken  to  this  court 

The  declaration  was,  In  anbstaiice,  ta  fol- 
lows: 

**The  plaintiff  sues  the  defendant  because 
that  on  the  4tb  day  of  July,  A.  D.  1897,  the 
said  defendant  was  possessed  of,  using,  and 
operating  a  certain  railroad,  a  portion  of 
which  extended  from  Cantonment  to  Mus- 
cogee, In  Escambia  coanty,  state  of  Florida; 
that  on  said  day  plalntUTs  Intestate,  the  said 
Joseph  Jones,  deceased,  a  minor,  the  son  of 
plaintiff,  was  in  the  employ  of  said  defend- 
ant as  a  bntkeman  on  a  freight  train,  wiilcfa 
on  said  day  the  defendant  was  possessed  of, 
used,  and  operated  as  a  carrier  of  freight 
from  Cantonment  to  Muscogee,  aforesaid, 
and  in  the  line  of  his  duty  and  employment 
as  sacb  brakeman  was  engaged  in  perform- 
ing such  work  in  connection  with  the  run- 
ning and  operation  of  said  train  as  is  usually 
required  of  brakemen  of  freight  trains  upon 
said  railroad,  and  while  he  was  employed 
and  engaged  as  afwesald  the  said  defendant, 
through  and  by  its  servants,  so  carelessly 
and  n^llgently  conducted  Itself  in  using,  op- 
erating, and  managing  said  train,  to  wit.  In 
running  said  train  at  a  fast  and  dangerous 
rate  of  speed  around  a  sharp  cnrve  and 
through  a  deep  cut  on  the  line  of  said  rail- 
road from  Cantonment  to  Muscogee,  that  the 
said  train  ran  Into  and  collided  with  a  hand 
car  on  said  railroad  track  at  said  cut,  and 
was  thereby  thrown  from  the  track  and 
wrecked,  thereby  Injuring  the  said  Jos^h 
Jones,  who  thereafter,  on  the  5tb  day  of 
July,  1897,  died  of  the  Injury  so  caused." 

"Second  Count.  And  the  plaintiff  snes  the 
defendant  farther  for  that  on  the  4th  day  of 
July,  A.  D.  1697,  the  said  defendant;  as  a 
common  carrier  of  freight,  was  possessed  of, 
used,  and  operated  a  certain  railroad,  a  por- 
tion of  which  extended  from  Cantonment  to 
Muscogee,  In  Escambia  county,  state  of  Flori- 
da; that  on  said  day  plalntUTs  intestate,  Jo* 
sepb  Jones,  a  minor,  the  eon  of  the  plaintiff, 
was  in  the  employment  of  said  defendant  as 
a  brakeman  on  a  frdght  train  of  defendant 
which  on  said  day  was  run  and  operated  by 
the  def«idant  on  that  portion  of  sold  rail- 
road extending  from  Cantonment  to  Hna- 
cogee,  and  in  the  line  of  his  duty  and  em- 
ployment as  such  brakeman  was  engaged  la 
performing  such  work  in  connection  with  the 
running  of  said  train  as  is  usually  required 
of  brakemoi  of  freight  trains  upon  said  rail- 
road, and  while  he  was  engaged  In  the'  line 
of  his  duty  aforesaid  the  said  defendant, 
through  the  gross  negligence  and  wlllfulnesa 
of  its  servants,  so  conducted  themselTes  in 
and  about  the  making  up  and  operation  of 
said  train  that  the  said  train,  consisttng  ct 
flat  and  box  cars,  was  ooiipleft^  aadjitacaa 
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in  fnmt  of  Um  locomotlTe  mglne,  the  txs 
C9T8  being  between  tbe  flat  can  and  engiiM 
in  BoUx  a  manner  as  to  rendn  fiie  running 
of  eaM  train  more  ttian  nsnally  banrdons; 
and  said  train  of  cars  wblle  m  made 
tbrou^  the  groaa  n^Ugence  and  wlUfotaraBS 
of  the  defendant  and  Ita  ■errante,  ma  lo 
nei^lgent^  nm  and  Qpoated  bj  the  defend- 
ant and  its  servanta  at  a  fast  and  dangerom 
rate  of  sgeoH  tbrongh  a  de^  cot  and  aronnd 
a  sharp  curve  on  13ie  Une  of  said  railroad 
from  Cantonment  to  Hnscogee.  aforesaid, 
that  the  said  train  ran  Into  and  collided  wltii 
a  hand  car  on  said  railroad  track  at  said  eo^ 
and  was  thereby  thrown  from  the  track  and 
wrecked,  ttiereby  injuring  tbe  said  Joseph 
Jones,  who  thereafter,  on  tbe  6tb  day  of 
Jnl7,  1897,  died  of  the  Injury  lo  caused.  Be- 
canae  of  Oie  aforesaid  acts  of  the  defraidant 
plalntlfC  was  dsmaged  to  the  extent  of  the 
pecuniary  value  of  the  life  of  the  deceased, 
the  said  Joseph  Jones,  and  for  pecuniary  loss 
and  expenses  incurred  by  bis  death  occasion- 
ed aa  afdresaid.  In  tbe  sum  of  fifteen  tbon- 
sand  dollars  damages ;  wtara^ore  he  brings 
ttala  snlt  And  the  plaintiff  avers  Oat  the 
said  Joseph  Jones  was  an  unmarried  man  at 
tbe  time  of  his  death,  and  did  not  leave  any 
wiffe  or  children,  or  any  person  or  persons  de- 
pendent upon  htm  for  a  SiQiport" 

To  this  declaration  the  defendant  Inter- 
posed two  pleas,  as  follows:  "(1)  Not  guUty 
as  alleged.  (2)  That  It  is  not  true  that  said 
Joseph  Jones  did  not  have  any  person  de- 
pendent upon  him  for  support,  bot  that  In 
fkct  he  left  his  minor  sUter,  Fannie  Jones, 
so  dependent" 

On  these  pleadings  tbe  case  was  tried,  re- 
sulting, ss  aforesaid,  In  a  verdict  and  Judg- 
ment for  tbe  plaintiff  below. 

W.  A.  Konnt.  for  plaintiff  In  ernnr.  ■  S.  a. 
liallory,  Jno.  B.  Jmms,  and  A.  A.  Fisher,  for 
defendant  In  error. 

TAYZiOR,  a  J.  (after  stating  the  facts). 
At  tbe  trial,  after  the  plaintiff  had  Introdnced 
evidence  tending  to  prove  that  his  Intestate, 
on  13ie  4tb  of  July.  1S97,  was  a  brakeman 
on  a  train  of  the  defendant's  nude  up  at 
Oantonment  on  defendant's  line  of  road,  and 
on  tint  day  run  from  thence  towards  Mus* 
cogee,  in  said  county  of  Bbcambla,  Fla.,  and 
that  between  Cantonment  and  Muscogee,  at 
a  distance  of  from  1%  to  2  miles  from  Can- 
tonment, the  said  train  ran  Into  a  cat  In 
nhSxib  the  trade  curved,  and  in  tbe  said  cot 
and  upon  the  said  curve  struck  a  hand  car, 
and  that  by  said  collision  seversl  cars  of  the 
said  train  were  derailed  and  destroyed,  and 
Ibe  said  Joseph  Jmea  killed;  and  that  said 
train  ctmslBted  of  many  flat  cars  and  a  box 
car,  all  of  which  preceded  the  engine  In  the 
direction  In  wbfeb  It  was  running;  and  tend- 
ing to  prove  negligence  on  13ie  part  of  the 
defendant  in  tbe  manner  In  which  the  train 
was  made  up,  and  In  which  It  was  operated, 
anft  In  the  rato-sC  qpeed  at  wbleh  tt  was 


run,  and  In  Its  mnnlng  Into  a  sharp  and 
long  curve  without  proper  precautions— the 
plataitlfl  Introdnced  as  a  witness  one  Iism- 
bert,  who,  having  testlfled,  over  the  objec- 
tion of  the  defendant,  that  before  reaching 
the  said  cut  a  ptfblle  road  crossed  tiie  rail- 
road track,  was  asked  the  following  qnes- 
tiont  *^Id  or  not  the  en^^eer  In  charge 
of  said  trsin  whistle  before  be  reached  the 
said  cross  road,  and  before  he  reached  the 
curve  at  said  cuti**  To  this  question  the 
d^endant  objected  on  the  ground  that  It 
sought  to  elicit  testimony  that  was  Imper- 
tlnait  and  trreleront,  and  because  there  was 
no  allegation  in  the  declaration  of  the  exist* 
ence  of  the  cross-road  aforesaid,  and  because 
there  was  no  allegation  In  tbe  declaration  of 
negUgence  on  the  part  of  tbe  defmdant  In 
not  whistling  upon  tiie  approach  to  the  said 
cross-road  or  to  the  said  curve  or  cut  The 
-  Judge  overruled  this  objection,  and  the  de 
fendant  excepted,  and  this  ruling  Is  assigned 
as  Ibe  flrst  error.  Tb»  witness  answered  that 
the  engineer  in  charge  of  said  train  did  not 
blow  bis  whistle  before  he  reached  the  cross- 
road, nor  btfore  be  reached  the  said  curve 
or  cut.  It  Is  contended  here,  In  support  of 
this  assignment,  that  the  declaration  In  both 
of  Its  counts  predicates  the  negligence  com- 
plained of  upon  certain  spedflcally  eqwessed 
acts  of  negUgence  that  do  not  Include  the 
failure  to  sound  the  whistle  at  the  cross-rosd 
or  at  the  curve  or  cn^  and  that,  consequent- 
ly, no  evidence  la  admlsslhle  in  reference  to 
such  act  of  negligence.  The  flrst  count  of 
the  decbiratlon,  we  think,  Is  subject  to  this 
contentlim,  and  under  such  flrst  count,  if 
standing  alone,  the  testimony  would  have 
be^  Inadmlsdble;  but  under  flie  second 
count  we  think  tbe  qnestkmed  testimony  was 
pertinent,  and  properly  admitted.  The  sec- 
ond count,  after  alleging  the  negUgent  con- 
struction of  the  train  in  having  flat  and  box 
cars  attached  and  propelled  In  front  ot  tbe 
engine,  dmrges  that  "said  train  of  cars, 
while  80  made  vp,  *  *  *  was  so  negll- 
gentty  nm  and  operated  by  tiie  defendant 
and  Us  servante  at  a  fast  and  dangerous  rate 
of  speed  through  a  deep  cut  and  aionnd  a 
sharp  curve  on  the  Une  of  said  railroad 
*  «  *  that  the  said  train  ran  Into  and 
collided  vrlth  a  band  cu  on  ssld  railroad 
track  at  said  cn^  and  mts  tboeby  thrown 
from  tbe  track  and  wrecked,  tb^by  In- 
juring the  said  Joseph  Jones,"  etc 

The  duty  to  sound  the  wblsUe  of  a  movbig 
locomotive,  where  tbe  exigency  exlste  calling 
for  such  signal.  Is  as  much  a  part  of  the 
proper  opvetlon  of  a  train  of  cars  as  Is  the 
opening  or  closing  of  the  engine's  throttle; 
and  tbe  f&llure  to  sound  It  where  the  exi- 
gency demands  It  msy,  with  perfect  pro- 
priety, -  be  expressed  by  the  general  expres- 
sion, "a  n^llgent  operation  or  mnnlng  of 
such  train.*'  The  general  auction  of  a 
negUgmt  operation  of  tiie  train  made  In  the 
aecond  count  of  the  declaration  is  not  so 
wholly  Omlted  or  qualified  by  tbr^m^^n 
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therein,  a  fftst  and  dangeiona  rate  of 
speed  through  a  deep  cut  and  around  a 
sharp  curTe,"  as  to  exclude  any  other  phase 
ot  negligence  than  that  of  fast  running;  but, 
as  expressed  In  the  second  count,  "the  train 
was  so  negligently  run  and  operated  at  a 
fast  and  dangerous  rate  of  speed,"  etc.,  the 
general  allegation  of  negligent  operation  calls 
for  further  explanation  to  make  the  negli- 
gence appear,  and  this  further  explanation 
can  be  supplied  in  the  proofs,  as  was  done 
in  tbis  case,  by  showing  that  the  negligent 
operation  consisted  of  running  a  train  of 
cars,  made  up  of  flat  and  boi  cars,  propelled 
In  front  of  the  engine,  at  a  fast  and  danger- 
ous rate  of  speed,  over  a  crossing  place  and 
Into  a  deep,  sharply  curved  cut,  without  glv* 
Ing  any  signals  or  warning  with  the  en^ne's 
whistle.  In  consequence  of  which  a  collision 
with  a  hand  car  resulted  In  the  derailment 
of  the  train  and  in  the  death  of  plaintiff's 
intestate.  The  rule  established  In  this  state 
in  negligence  cases  is  that  it  is  not  necessary 
for  the  declaration  to  set  out  the  facts  con- 
stituting the  negligence,  but  an  allegation  of 
sufficient  acts  causing  the  injury,  coupled 
with  an  averment  that  they  were  negligently 
and  carelessly  done,  will  be  sufficient.  Walsh 
v.  Western  Ry.  Co.  of  Florida,  34  Fla.  1,  15 
South.  686;  JaclisoDTille,  T.  &  K.  W.  Ry. 
Go.  T.  Jones,  34  Fla.  286,  16  South.  924; 
Jacksonville,  T.  &  K.  W.  By.  Co.  t.  Garrison, 
30  Fla.  ^7,  11  South.  929;  Consumers*  Elec- 
tric Light,  etc.,  Co.  V.  Pryor,  44  Fla.  — ,  32 
South.  797.  And  where  the  negligence  is 
alleged  In  general  terms,  and  not  confined  to 
any  specific  acts  of  negligence,  any  acts  of 
negligence  contribatory  to  the  Injury  may  be 
shown  in  proof. 

The  court,  of  Its  own  motion,  gave  the  fol- 
lowing charge:  "If  you  believe  that  at  the 
time  of  his  death  the  deceased  had  a  minor 
sister,  to  whom  he  stood  In  the  position  of  a 
parent,  and  whom  he  supported,  and  that  she 
was  dependent  upon  him  for  her  support,  then 
she  nould  have  a  right  to  sue  for  the  support 
which  she  lost  by  reason  of  his  death,  and 
such  right  of  hers  would  deprive  this  plain- 
tiff, as  administrator  of  Joseph  Jones  of  any 
right  to  sue;  and  if  you  believe  that  state  of 
facta  to  exist,  then,  without  reference  to  the 
question  of  negligence  or  want  of  negligence 
on  the  part  of  the  Louisville  &  Nashville  Rail- 
road Co.  as  causing  the  death  of  Joseph  Jones, 
your  verdict  would  be  in  favor  of  the  defend- 
ant, the  plaintiff  not  being  entitled  to  recover 
onder  these  circumstances.  If,  on  the  other 
hand,  yon  should  find  from  the  evidence  that 
the  mlDor  sister,  If  such  sister  existed,  of 
Joseph  Jones,  was  living  with  her  father,  and 
that  he  contributed  to  her  support,  and  that 
anything  which  the  deceased,  Joseph  Jones, 
may  have  contributed  to  her  support,  If  he  did 
so,  was  voluntarily  contributed— which  he  was 
under  no  obligation  to  give,  and  which  be 
could  refuse  to  give  at  any  time,  as  her  father 
—if,  as  I  have  already  stated,  the  lived  with 
het  father,  and  be  was  alao  sopportlDg  her, 


and  that  it  was  not  necessary  to  her  support 
that  the  deceased*  Joseph  Jones,  should  make 
contributions  to  her  support,  then  she  would 
not  be  dependent  upon  him  within  the  mean- 
ing of  the  Jaw,  and  the  plaintiff  would  be  en- 
titled to  mahitaln  this  action,  If  he  has  shown 
the  other  essential  facts  necessary  to  a  main- 
tenance of  the  action."  This  charge  was  ex- 
cepted to,  and  is  assigned  as  the  second  error. 
This  charge  was  predicated  on  testimony  tend- 
ing to  prove  the  following  facta:  The  Intes- 
tate, at  the  time  of  his  death,  had  living  a 
minor  sister,  then  aged  about  11  years.  At 
the  birth  of  this  sister  the  intestate's  father, 
the  plaintiff,  had  glren  the  sister  to  the  intes- 
tate, who  had  promised  to  support  her  and 
look  out  for  her;  and  that  he  had  supported 
her  and  looked  out  for  her  generally  from  that 
time  to  the  time  of  his  death;  that  both  the 
deceased  and  his  sister  lived  with  their  par- 
ents at  their  father's  home,  and  that  deceased 
almost  entirely  supported  his  said  sister.  This 
charge  was  erroneous  for  two  reasons:  (1) 
Because  the  facts  in  proof  upon  which  it  waa 
predicated  did  not  Justify  some  of  the  hy- 
potheses of  fact  contained  therein;  and  (2) 
because  it  erroneously  states  the  law  as  to 
who,  as  dependents  for  support,  are  entitled  to 
recover  under  our  statute  giving  the  right  of 
recovery  for  death  by  wrongful  act  The  er- 
ror In  giving  It  necessitates  a  reversal  because 
the  subject  of  the  charge  vitally  affected  the 
substance  of  the  right  of  action  Itself  in  the 
plaintiff  who  sued.  At  the  common  law  po 
one  bad  any  right  to  recover  for  the  negligent 
or  wrongfu!  death  of  another,  and  the  right 
of  recover}'  m  such  cases  Is  due  entirely  to  the 
statute  givmg  such  right,  and  it  exists  only 
in  such  persona  as  the  statute  gives  it  to.  Sec- 
tion 2  of  chapter  3439,  Laws  1883,  brought 
forward  as  section  2343,  Her.  St.,  gives  the 
right  of  recovery  (1)  to  the  widow  or  buslmnd 
of  the  deceased,  as  the  case  may  be;  If  there 
is  neither  widow  nor  husband,  then  (2)  to  the 
minor  child  or  children;  and,  where  there  is 
neltl  er  widow  nor  husband  or  minor  child, 
then  (3)  to  any  person  or  persons  dependent 
on  the  oerson  killed  for  a  support;  and,  where 
there  Is  neither  of  the  above  classes,  then  (4> 
to  the  execute  -  or  administrator  of  the  person 
killed.  lu  the  case  of  Ouval  v.  Hunt,  34  Fla. 
85,  16  South,  87f;,  where  this  statute  was  In- 
volved, and  where  the  question  of  parties  to 
such  actions  was  fully  considered  and  dis- 
cussed. It  was  held  that:  "From  the  terms  of 
the  statute  Itself,  and  by  the  Judicial  construc- 
tion placed  upon  similar  statutes,  the  existence 
of  the  right  of  action  In  any  of  these  named 
classes  of  persons,  commencing  with  the  sec- 
ond class  aboTe.  is  wholly  dependent  upon  the 
fact  whether  there  Is  any  person  in  esse  \k- 
longing  to  any  of  the  classes  who  are  given 
by  the  statute  the  precedent  right  over  hlia 
to  maintain  the  action.  For  example,  If  there 
la  In  existence  a  legal  widow  of  the  deceased, 
then  she  alone  has  the  right  of  action,  and  oo 
right  of  action  vests  in  eithw  minor  chlldr^ 
dqjtendents,  or  personal  r^ret^latlTes;  and. 

Digitized  by  VjOOglC 


ABMOUB  T.  DOia 


249 


If  there  ia  neithm  hnsbanii  nor  widoir,  but  a 
minor  child,  such  minor  child  would  aloM 
have  the  right  to  recoTer,  and  dcpendmtB,  ai 
Boch,  and  personal  representative,  would  not 
have  any  right  to  recoTW.  The  existence  or 
nonexlatoiee  of  any  one  baring  the  precedent 
ricbt  of  action  nnder  the  statnte  eaten  Into 
the  Toy  BubBtance  of  Uw  right  of  actloa  ft- 
■df  when  instituted  by  any  of  the  named 
clasBca  of  peraons  after  tiw  fliat"  It  fdl- 
lowa  from  thlB  that;  If  the  mhior  sister  of  the 
deceased,  mentioned  In  the  challenged  charge, 
was  In  law  and  In  fact  a  dependoit  i^on  the 
deceased  for  a  support,  then  the  right  to  re- 
cover Tested  In  her  to  the  ezdnslon  of  the 
administrator.  By  apeclal  idea  the  defendant 
alleged  the  existence  of  this  sister  as  a  de- 
pendent toe  sapport  uimn  the  deceased,  and  In 
bar  of  the  plaintifTs  right  to  recover  as  ad- 
mlnlatrator,  and,  as  before  statied,  this  charge 
InTtdved  the  very  right  of  the  plaintiff  to  re- 
corer  at  all  In  the  case,  lnd^»endently  of  any 
question  of  nei^lgence  or  damage  snstelned; 
and  its  erroneous  statement  of  the  law  as  to 
who  came  within  the  statutory  category  of 
d^wndenta  for  sapport  went  to  the  vitals  tit 
the  case.  In  the  case  of  Dnval  v.  Hnnt,  supra, 
It  was  also  h^  that:  "Where  the  suit  Is 
brought  by  a  perscm  who  bases  his  right  to 
recover  upon  the  fact  that  he  Is  a  dependent 
upon  the  deceased  for  support,  then  he  must 
show,  regardless  of  any  ties  ct  relationship 
«:  strict  1^1  r^ht  to  such  support,  that  he 
or  she  was,  eltber  from  the  disability  of  age. 
or  nonage,  physical  or  mental  Incapacity,  cou- 
pled with  tfie  lack  of  property  means,  de- 
pendent In  Act  upon  the  deceased  for  a  sup- 
port.'' In  that  case  one  of  the  plaintiffs  was 
a  minor  nieoe  of  the  deceased,  who  bad  lived 
with  her  grandmother,  who  was  the  mother 
of  the  deceased,  from  her  earliest  infancy,  and 
who,  with  the  mother  and  sisters  of  the  de- 
ceased, had  lived  with  him.  bdng  cared  for, 
protected,  and  snppcvted  biy  him  for  years 
before  his  death.  The  father  of  this  niece  was 
alive,  strong,  ind  healthy,  hut  had  not  In  fact 
Boppivtad  her  for  years,  but  the  deceased 
nnde  dUL  Under  these  circumstances,  the 
jolece  being  without  property,  It  was  held  In 
tbat  ease  tiiat  she  had  the  right,  as  a  depend- 
ent for  support,  to  recover;  tbat  her  rea- 
aonable  expectancy  was  tbat  he  wonld  have 
eontinned  such  BiqrpOTt,  and  that  the  loss  snsr 
tabled  In  this  expectancy,  coimled  with  the  de> 
pcndence  of  her  minority  and  lack  of  means, 
save  her  the  right  to  sue,  and  tbat  It  made 
no  dUference  that  her  own  &ther  was  alive, 
Ktrong,  and  healthy.  The  challenged  charge 
was  InoonslBtent  with  this  constructlfm  of  the 
statute  In  that  It  made  the  right  of  the  mlnw 
alster  to  the  status  of  a  dependent  for  support 
i^OD  her  deceased  hrothor  to  depend,  not  upon 
a  reasonaUe  e^iectancy  of  a  continuation  of 
sqpport  formerly  vohmtarily  contributed  by 
him,  but  upon  the  existence  of  a  l^al  ob- 
ligation on  hts  part  to  render  such  support; 
and  In  this  respect  the  charge  Is  chiefly  er- 
nmeouB.  According  to  the  facte  upon  wbldi 


It  was  ivedlcated  as  they  are  given  to  as  to 
ttie  abstracte  of  the  record,  we  do  not  think 
that  the  hypothesis  to  the  charge  to  £he  ef- 
fect Oiat  the  sister  was  supported  by  both  the 
father  and  ber  deceased  brother  was  war- 
ranted by  the  facta. 

The  def aidant  requested  the  court  to  give 
to  charge  to  the  jury  the  following:  "In  as- 
cotatolng  tbe  amount  of  estote  which  the  de- 
ceased would  have  accumulated  by  the  end  of 
bis  probable  life,  you  must  not  toke  Into  con- 
stderatlon  any  real  estoto  which  he  wonld  then 
have  accumulated."  Also  the  following:  "In 
ascertaining  the  amount  of  the  estate  which 
the  deceased  would  have  left  at  the  voA  of 
hlB  probable  Ufe^  If  he  had  not  been  killed, 
yon  will  eulude  any  accumulation  which 
would  arise  trom  the  Income  from  property  or 
tovestmente  or  empl(7ment  of  capital,  and 
tiike  only  toto  consideration  bis  accumulations 
from  his  net  earnings,  reduced  to  their  present 
value,  as  heretofore  directed."  The  Judge  re- 
fused to  give  both  of  &ese  charges,  and  such 
refusals  are  assigned  as  the  third  and  fourth 
errors. 

There  was  no  testimony  even  tending  to 
prove  that  the  deceased  had  ever  accumulated, 
or  was  about  to  acquire,  or  had  any  prospect 
or  expectotlon  of  acquiring,  any  real  eetete, 
or  that  he  had  any  tocome  from  property  or 
Investments,  or  that  he  had.  or  was  about  to 
have,  any  prospect  or  expectation  of  bavtog 
any  jnoperty  or  capital  to  torest,  or  of  any 
Income  tarn  8U(A  sources.  These  charges, 
therefore,  had  no  basis  to  the  evidence,  and 
there  was  no  error  to  their  refusal. 

The  fifth  and  last  asdgnmoit  of  error  Is  ex- 
pressly  abandoned  here. 

For  tbe  errw  found,  the  jnc^ment  of  the 
droult  court  Is  reverseidl.  and  a  new  trial  or^ 
dered,  at  the  cost  of  the  defendant  to  error. 


(«  Fla.  UD 
ARMOUR  et  al.  v.  DOIO. 
(Snpreme  Coort  of  Florida,  Division  A.  Feb. 

3,  1903.) 

ASSIONUBNT  FOR  BENEFIT  OF  GRBDIT0R8— 
VAIilDITT— BVIDBNCS-CONDITIONS. 

1.  In  the  trial  of  an  actioa  at  law  brought  by 
a  creditor  of  the  assignor,  attacking  an  assign- 
ment for  the  benefit  of  creditors,  declarations 
and  statements  made  by  the  assignor  within 
six  months  before  the  date  of  the  deed  of  as- 
signment, tending  to  rfiow  that  he  had  a  much 
larger  amount  of  property  than  he  turned  over 
to  nis  assignee— it  appearing  that  be  had  suf- 
fered no  material  losaes  l>etween  tbe  date  of  his 
declarations  and  statements  and  the  date  of  hia 
assignment— are  competent  evidence  upon  the 
questions  whether  he  did  turn  over  all  bis  prop- 
erty to  bis  assignee,  and  whether  the  assign- 
meat  was  fraudulent  and  void,  and  tbe  ezdn- 
slon of  such  evidence  was  erroneoos. 

2.  A  deed  of  aslgnment  which  requires  the 
assignee  to  sell  tbe  asdgued  property  with  all 
reasonable  dispatch  does  not  necessarily  impose 
upon  tbe  assignee  the  duty  of  proceeding  in 
any  manner  contrary  to  uie  statutory  direc- 
tions, and  is  not  for  that  reason  void. 

3.  A  deed  of  assignment  which  conveys  a  part 
of  the  assigned  property  "subject  to  homestead 
exemption''^  is  not  void  because  the  assignee  Is 
thereby  charged  with  a  tmst  i^tS^fit  ^fA^A^ 
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asiignor,  when  It  If  followed  hj  a  genml  con- 
veyance of  all  the  aasignor'a  property,  **ezcept 
such  property  as  is  exempt  by  law  from  levy 
RDd  sale  ander  eze«atiou  and  laws  of  Florida," 
and  it  appears  from  the  whole  deed  that  the 
assignor  did  not  intend  to  waive  bia  exemption, 
hot  did  Intend  to  claim  it. 

4.  A  deed  of  asrignmeut  is  not  void  becanse 
of  a  proTision  which  aatiioriseB  the  assignee, 
ont  of  the  proceeds  of  the  trust  property,  to 
pay  and  discharge  all  just  and  reasonable  ex- 

Knaes  of  executing  the  asdgument  and  carry* 
S  into  effect  the  trost  created,  together  with 
all  legal  and  proper  compensation  and  commU- 
aiona  of  the  assignee  for  his  aerricei  1b  «ze- 
cntiug  the  trost. 

(Syllabns  by  the  Goozt) 

Error  to  Circuit  Court,  DoTal  County; 
Ebydon  M.  Call,  Jndge. 

Action  b7  Philip  D.  Armour  and  others 
against  David  H.  Ddg.  Judgment  for  de- 
fendant and  plaintiffs  bring  error.  Bevers- 
ed. 

On  May  17,  189S.  plaintiffs  in  error  sned 
Harry  A.  Henry  In  assumpsit,  and  on  the 
same  day  filed  affldaTit  In  garnishment,  npon 
which  writ  of  garnishment  was  sued  out  and 
served  the  same  day  on  D.  H.  Dolg,  as  gar- 
nishee. On  July  4,  1808,  Dolg  answered  the 
writ  of  garnishment,  saying  "that  he  la  not 
Indebted  to  the  said  defendant,  nor  was  he 
BO  Indebted  at  the  time  of  service  of  said 
writ,  nor  at  any  time  between  the  service  of 
said  writ  and  filing  of  this  answer;  that  he 
has  no  money,  goods,  chattels,  credits,  or 
effects  of  the  said  defendant  in  his  hands, 
possession,  or  control,  nor  had  he  same  at  the 
time  of  the  service  of  said  writ  nor  at  any 
other  time  between  the  service  of  said  writ 
and  the  filing  of  this  answer,  except  certain 
property  claimed  by  the  defendant  as  exempt 
from  forced  sale  under  process  of  any  court 
tinder  the  Constitution  of  the  state  of  Flor- 
ida, he  claiming  to  be  the  head  of  a  family, 
and  residing  in  this  state;  that  he  knows  of 
no  other  person  Indebted  to  said  defendant, 
or  who  may  have  any  effects  of  said  defend- 
ant In  bis  hands,  and  said  Dolg,  garnishee, 
prays  to  be  dismissed."  Armour  &  Co.  trav- 
ersed the  answer  of  Dolg.   On  December  16, 

1898,  the  cause,  npon  the  Issaes  raised  on 
the  traverse,  was  submitted  to  a  Jury,  who 
found  a  verdict  for  the  garnlafaee,  and  there- 
upon a  Judgment  was  entered  by  the  circuit 
court  of  Duval  county  discharging  the  gar- 
nishee and  dismissing  the  garnishment  pro- 
ceedings. A  writ  of  error  from  this  lodg- 
ment was  sned  out  to  the  January  term, 

1899,  of  this  court 

On  the  trial  the  plaintiffs  introduced  and 
read  In  evidence,  without  objection,  the  flies 
and  proceedings.  Including  the  final  Judg- 
ment, In  the  snlt  of  Armour  &  Co.  against 
Harry  A.  Henry,  which  was  begun  on  Uay 
17,  1898,  the  garnishment  process  Issued  and 
served  on  Dolg  as  garnishee  on  same  day,  the 
plea  of  "never  Indebted"  to  the  declaration  In 
said  suit,  and  proof  that  the  said  plea  was 
withdrawn  when  the  case  was  called  for 
trial,  and  that  Judgment  was  rendered  for 


plaintiffs,  Armour  &  Co.,  against  Harry  A, 
Henry,  for  $2,976.45. 

Plaintiffs  produced  from  the  possession  of 
D.  H.  Dolg,  and  offered  and  read  in  evidence, 
the  original  writing  ^ecuted  to  Dolg  on  May 
16,  1898,  by  Harry  A.  Henry,  and  the  record 
thereof,  purporting  to  be  a  deed  of  assign- 
ment, for  the  purpose,  and  confining  the  in- 
troduction solely  to  the  purpose,  of  showing 
the  date  of  the  execution  and  recording  there- 
of, and  the  property  mentioned  therein,  and 
the  property  in  terms  excepted  therefrom, 
the  trusts  created  or  sought  to  be  created 
thereby,  and  the  acceptance  of  said  trusts  by 
the  said  Dolg,  as  recited  therein,  and  to  show 
that  the  trusts  In  terms  created  by  said  writ- 
ing were  not  the  tmsts  the  statute  of  Florida 
appoints  and  makes  necessary  to  a  valid  con- 
veyance by  way  of  a  general  assignment  exe- 
cuted by  an  Insolvent  for  the  benefit  of  his 
creditors,  This  writing  was  read  in  evi- 
dence without  objection,  and  is  as  follows: 

"This  Indenture  made  this  IQth  day  of 
May,  A.  D.  1898,  between  Harry  A.  Henry, 
of  the  city  of  Jacksonville,  county  of  Duval, 
and  state  of  Florida,  party  of  the  first  part, 
and  David  H.  Doig,  of  the  same  city,  county 
apd  state,  party  of  the  second  part,  witness- 
eth,  that  whereas  the  party  of  the  first  part 
Is  Indebted  to  divers  persons  In  different 
sums  of  money,  which  he  Is  unable  to  pay 
In  full,  and  he  is  desirous  of  providing  for  the 
payment  of  the  same  as  far  as  it  is  In  his 
power  by  an  assignment  of  all  of  bis  prop- 
erty for  that  purpose:  Now,  therefore,  the 
said  party  of  the  first  part  In  consideration 
of  the  premises  and  of  the  sum  of  one  dollar 
to  him  paid  by  the  party  of  the  second  part 
before  the  execution  of  these  presents,  the 
receipt  whereof  Is  hereby  acknowledged,  has 
granted,  bargained,  sold,  conveyed,  trans- 
ferred and  set  over,  and  by  these  presents 
does  grant,  bargain,  sell,  convey,  assign, 
transfer  and  set  over  unto  the  party  of  the 
second  part,  his  heirs,  successors,  and  a>- 
slgns  forever  all  and  singular  the  following 
described  lands,  to  wit:  [It  is  not  necessary 
to  describe  the  lands,  or  mortgages  for  12,000 
and  Interest  to  which  tiiey  were  subject] 
Also  all  and  singular  the  entire  stock  of  mer- 
chandise consisting  of  Staple  and  fancy  gro- 
COTlea,  meats,  canned  goods,  cigars,  tobacco, 
wooden  and  willow  ware,  Ac,  safe,  counters, 
'furniture,  fixtures,  scales,  show  cases. 
now  owned  by  me  and  being  situated  In  the 
store  known  as  number  102  Main  street,  in 
the  city  of  Jacksonville,  Florida,  and  in  the 
warehouse  adjoining;  said  store  and  ware- 
house being  situated  on  part  of  lot  fonr  (4) 
In  block  thirty-two  (32)  in  the  city  of  Jack- 
sonville, according  to  the  L  D.  Hart  map  of 
said  city,  at  the  comer  of  Main  and  Forsytb 
streets,  now  occupied  by  me,  Including  all 
horses,  mules,  wagons,  haniess,  &c.,  now- 
owned  by  me,  subject  to  homestead  exemp- 
tion. And  also  all  and  singular  the  lands, 
tenements,  hweditamenta.  ajj^urtMutDcea. 
goods*  <£battdfl.  bonds,  promi«^ory  notes. 
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debts,  claims,  real  and  personal  proiwrt^  and 
effects  of  every  kind  and  description  belong- 
ing to  the  said  party  of  the  first  part,  where- 
soever the  same  may  be  situated,  except  auch 
property  as  Is  exempt  by  law  from  levy  and 
saie  under  execution,  under  the  Constitution 
and  laws  of  the  state  of  Florida.  To  have 
and  to  bold  the  same  and  every  part  thereof 
unto  the  said  party  of  the  second  part,  bis 
heirs,  successors  and  assigns.  In  trust  nev- 
^heless  to  take  possession  of  the  same,  sell 
the  same  with  oil  reasonable  dispatch,  and 
convert  the  same.  Into  money,  and  also  to  col- 
lect all  of  such  said  debts,  claims  and  de- 
mands hereby  assigned  as  may  be  collectible, 
and  that  out  of  the  proceeds  of  such  sales 
and  collections.  Ist,  to  pay  and  discharge  all 
Just  and  reasonable  expenses  and  charges  of 
executing  this  assignment  and  to  carry  Into 
effect  the  trost  hereby  created,  together  with 
all  legal  and  proper  compensation  and  com- 
mission of  the  party  of  the  second  part  for 
his  services  in  execnting  the  trust  2nd,  to 
pay  and  discharge  in  full,  if  the  residue  of 
such  iH'oceeds  Is  sufficient  for  that  purpose, 
an  ttie  debts  and  liabilities  now  due  or  to 
grow  due  from  the  said  party  of  the  first 
part,  with  Interest  money  due,  or  to  grow 
due,  and  If  the  resldne  of  such  proceeds  shall 
not  be  sufficient  to  pay  said  debts  and  liabil- 
ities and  interest  money  in  full,  then  to  ap- 
ply the  residue  of  such  proceeds  to  the  pay- 
ment of  such  debts  and  liabilities  ratably  and 
In  equal  proportion,  and  distribute  the  same 
among  the  several  creditors  of  said  party  of 
the  first  part  in  equal  proportion  to  the  re- 
spective demands.  3rd,  that  If  after  the  pay- 
ment of  all  of  said  debts  and  liabilities  In 
full,  there  be  any  remainder  or  residue  of 
said  property,  or  proceeds,  to  repay  the  same 
to  the  said  party  of  the  first  part,  his  exec- 
otors,  administrators  or  assigns.  And  in  the 
furtherance  of  the  premises  the  said  party 
of  the  first  part  does  make,  constitute  and 
appoint  the  said  party  of  the  second  part  his 
true  and  lawful  attorney.  Irrevocable  with 
fnll  power  and  authority  to  do  all  acts  and 
things  which  may  be  necessary  In  the  prem- 
ises In  fnll  execution  of  the  trust  hereby 
created,  and  to  ask,  demand  and  recover  from 
«very  person  or  persons  all  the  property,  not 
exempt  as  hereinbefore  stated,  all  debts  and 
demands  due  and  owing  and  belonging  to  the 
■aid  party  of  the  first  part,  and  to  give  ac- 
quittances and  discharges  for  the  same,  to 
sne,  prosecute,  defend  and  implead  for  the 
same,  and  execute  and  acknowledge,  and 
deliver  all  necessary  deeds,  assignments  and 
conveyances.  And  the  said  party  of  the  first 
part  does  hereby  authorize  the  said  party  of 
tbe  second  part  to  sign  the  name  of  the  said 
party  of  the  first  part  to  any  check,  draft, 
promissory  note,  or  other  instrument  In  writ- 
ing which  is  payable  to  'the  order  of  said 
party  of  the  first  part,  and  to  sign  the  name 
of  the  party  of  the  first  part  to  any  instru- 
ment in  writing  whenever  it  shall  be  neces- 
■ary  00  to  do  to  carry  Into  effect  the  object 


and  design  of  this  trust  The  said  party  of 
the  second  part  does  hereby  accept  the  trust 
created  and  reposed  In  him  by  this  instru- 
ment, and  agrees  and  covenants  to  and  with 
the  party  of  the  first  part  that  he  will  faith- 
fully and  without  delay  execute  the  said 
trust  according  to  the  beet  of  his  skill,  knowl- 
edge and  ability.  In  witness  whereof  the 
said  parties  to  these  inresents  herewith  set 
their  hands  and  seals  the  day  and  year  first 
above  written.  Harry  A.  Hrauy.  [Seal.] 
David  H.  Doig.  [Seal.] 

"Executed  In  the  preaSDoe  of  Arthur  F. 
Perry,  G.  A.  Clark." 

This  writing  was  duly  acknowledged  and 
recorded  the  same  day  in  the  public  records 
of  Duval  county,  Fla. 

Attached  to  this  writing  was  a  separate  re- 
linquishment of  dowK,  and  a  release  by  way 
of  conveyance  of  aU  interest  to  D.  H.  Dolg, 
as  assignee,  by  Edna  M.  Henry,  wife  of  the 
grantor  therein,  duly  executed  and  acknowl- 
edged the  same  day.  There  was  also  filed 
and  recorded  the  same  day  the  following 
aflldavlt  of  Harry  A.  Henry: 

"State  of  Florida,  Duval  County.  Person- 
ally appeared  before  me  Harry  A.  Henry,  to 
me  well  known,  who,  being  duly  sworn  ac- 
cording to  law,  deposes  and  says  that  he  has 
placed  in  the  hands  of  and  assigned  to  David 
H.  Dolg  all  of  his  property,  and  that  the 
true  Intention  of  his  assignment  to  said 
David  H.  Doig  Is  to  assign  to  him,  and  place 
in  his  hands  as  assignee,  as  aforesaid,  all  of 
said  deponent's  property,  of  every  descrip- 
tion, except  such  as  Is  exempted  by  law  from 
forced  sale,  to'be  divided  among  deponent's 
creditors  In  proportion  to  their  respective  de- 
mands.  Harry  A.  Henry.  [Seal.] 

"Sworn  to  and  subscribed  before  me  this 
16th  day  of  May,  A.  D.  1896.  Arthur  F. 
Perry,  Notary  Public,  State  of  Florida. 
[Seal.]" 

Tbe  plaintiff  then  proved  by  D.  H.  Dolg: 
That  tbe  whole  property  actually  delivered  to 
and  taken  possession  of  by  him  under  said 
deed  of  asalgument  was  appraised  by  H.  C. 
AIrd  and  William  EInauer  shortly  after  the 
deed  was  executed,  and  the  total  value  there- 
of was  19,479.96.  This  valuation  Included 
the  stock  of  goods,  valued  at  $3,890.88,  store 
fixtures,  book  accounts,  and  bills  receivable, 
whlch'Iast  were  valued  at  $5,144.47,  as  well 
as  the  household  furniture  of  the  said  Henry. 
That  a  day  or  two  thereafter  he,  the  said 
Dolg,  set  aside  under  said  writing  to  said 
Henry  $250  worth  of  fixtures  In  the  store  at 
the  comer  of  Main  and  Forsyth  streets, 
wherein  the  said  Henry  had  been  carrying 
on  before  May  16,  1808,  the  grocery  business, 
$550  worth  of  book  accounts,  and  $200  worth 
of  household  furniture  so  delivered  to  and 
taken  possession  of  by  him,  tbe  said  Dolg, 
and  claimed  by  said  Henry  as  exempt  to  him 
under  said  writing,  under  the  law.  That 
upon  taking  possession  of  said  stock  of  gro- 
ceries, he,  the  said  Dolg,  continued  to  sell 
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sold  the  entire  remnant  to  one  Clark,  and 
that  during  this  period  of  selling  by  retail 
he  employed  the  said  Henry  at  $2  per  day. 
That  since  he  so  closed  out  said  remnant  the 
grocery  business  had  been  conducted  therein 
by  the  Magnolia  (itocery  Company,  a  cor- 
poration. That  during  the  time  Henry  con- 
ducted his  biuinesB  at  that  point  it  was 
called  the  "Magnolia  Grocery."  That  he  (the 
said  Dolg,  bad  on  hand  in  money,  realized 
from  the  proceeds  of  sale  of  the  property 
80  delivered  to  him  under  the  deed  of  asaign- 
ment  (except  the  property  so  claimed  as  ex- 
empt and  so  delivered  to  said  Dolg).  $4,300 
when  he  filed  his  answer  herein,  and  has 
now  about  f5,300  In  money,  and  that  Henry 
told  witness  at  the  time  the  deed  was  exe- 
cuted to  him,  on  May  16,  1898,  that  his 
(Henry's)  Indebtedness  was  between  $12,000 
and  $14,000. 

Plaintiff  introduced  Harry  A.  Henry  as  a 
witness,  who  testified  that  subsequent  to  De- 
cember 1,  1897,  he  had  suffered  no  special 
loss  or  business  disaster  of  any  kind,  except 
such  losses  as  were  usual  and  incidental  to 
the  failure  to  pay  or  delay  In  paying  by 
customers  to  whom  he  had  extended  credit 
In  the  usual  course;  that  before  December 
1,  1897,  and  some  time  In  the  fall  of  that 
year,  he  tiad  suffered  a  loss  of  a  thousand 
dollars  in  the  going  down  of  a  boat  of  the 
Christopher  Line  carrying  freight  for  him; 
that  his  indebtedness,  as  stated  by  the  wit- 
ness Dolg,  was  between  twelve  and  fourteen 
thousand  dollars;  that  this  amoimt  of  In- 
debtedness had  not  varied  between  Decem- 
ber 1.  1897,  and  May  16,  1898;  that  the  ag- 
gregate amount  of  stock  carried  by  him  had 
not  varied  specially  between  those  dates. 
This  witness,  on  examination  by  defendant, 
testified  that  the  writing  he  executed  May 
16,  1898,  to  Dolg,  conveyed  all  his  property, 
and  that  he  actually  turned  over  and  de- 
livered to  the  assignee  all  property  of  what- 
ever kind  he  then  owned.  PlalntlCf  then 
proved  by  witness  Henry  the  genuineness  of 
a  signature  purporting  to  be  his  to  a  writing 
(Exhibit  3)  bearing  date  December  1,  1897, 
purporting  to  be  addressed  to  the  plaintifT  by 
Urn,  which  writing  Is  as  follows: 

"December  Ist,  1897.  Messrs.  Armour  & 
Company,  Chicago— Gentlemen:  For  the  pur- 
pose of  obtaining  credit  with  you  for  mer- 
chandise which  I  may  hereafter  obtain  and 
purchase  of  you,  and  for  extension  of  time 
by  note  or  otherwise  on  such  purchase  I  (of 
the  firm  name  of)  H.  A.  Henry  of  the  city 
of  Jacksonville,  in  the  county  of  Duval,  and 
state  of  Florida,  do  make  the  following  full 
and  complete  statement  of  my  resources  and 
liabilities." 

The  paper  then  shows  an  aggregate  of 
$34,000  assets  and  $8,400  llablUtles,  giving 
the  Items,  and  concludes: 

"The  above  statement  both  printed  and 
written,  has  been  carefully  read  by  me,  and 
Is  a  full  and  correct  statement  of  my  finan- 
cial conditloii,  and  I  hereby  agree  to  notify 


you  lb  advance  of  any  change  tn  the  above 
statement,  or  anything  affecting  our  financial 
situation.  [Signature]  H.  A.  Henry. 
"In  presence  of  Mrs.  S.  B.  Wendt" 
Plaintiffs  further  produced  and  proved  the 
genuineness  by  the  witness  of  a  writing  (Ex- 
hibit 4)  addressed  by  Mm  December  1,  1897, 
to  the  Bradstreet  Company,  as  follows  (omit- 
ting the  preliminary  matter,  which  is  Im- 
material): 

"Savannah,  ,  ISO-.  Mr.  H.  A.  Henry: 

We  respectfully  request  a  statement  of  your 
present  financial  condition  or  copy  of  your 
last  balance  sheet  on  the  within  form.  The 
latest  statement  from  you  which  we  have  on 

file  is  under  date  of  ,  189-,  and  we  beg 

to  suggest  that  you  will  note  on  last  page 
hereof  anything  which  has  occurred  since 
that  date  that  may  be  considered  of  sufOdent 
Importance  to  form  a  part  of  our  permanent 
record  of  your  house,  such  as  the  purchase 
or  sale  of  real  estate,  the  admission  or  re* 
tirement  of  partners,  change  of  location, 
opening  of  branches,  fires  or  anything  else  of 
moment.  We  enclose  an  addressed  envelope 
for  your  use  In  returning  the  statement  after 
it  has  been  prepared.  The  Bradstreet  Com- 
pany, per  ." 

"Defe.  1st,  1897.  The  Bradstreet  Company 
—Gentlemen:  In  response  to  your  request 
for  a  statement,  the  following  Is  submitted 
showing  my  condition  as  It  appeared  on  the 

  of    18^,  same  being  based  on 

  viz.:  Please  statie  U  estimate  or  In- 
ventory, giving  date." 

Then  follows  a  statement  of  assets  of  $34,- 
500,  of  llabiUties  of  $8,400,  and  net  credit  of 
$26,100,  and  concludes: 

"[Official  signature]   H.  A.  Henry." 

The  plaintiff  further  produced  one  Coates 
and  one  Conroy,  agents  of  the  plaintiffs,  and 
proposed  to  prove  by  them  that  within  30 
days  before  August  16,  1896,  the  said  Henry 
had  assured  said  witnesses,  as  the  agents  of 
the  plaintiffs,  that  bis  grocery  business  he 
was  conducting .  was  in  a  prosperous  con- 
dition. The  defendant  Dolg  objected  to  the 
Introduction  of  each  of  the  vrrltings  number- 
ed 3  and  4,  and  to  the  proposed  testimony 
of  each  of  tbe  witnesses  Coates  and  Conroy. 
Each  of  his  objections  were  sustained  by  the 
court,  and  each  of  the  rulings  of  the  court 
in  sustaining  the  objections  was  excepted  to 
by  the  plaintiff. 

This  was  all  the  evidence  Introduced  or 
proffered  in  the  case,  and,  upon  the  evidence 
BO  Introduced,  the  parties  having  concluded 
their  testimony,  the  court,  of  Its  own  mo- 
tion, charged  the  Jury  as  follows:  ''Under 
any  view  of  tbe  taw  in  this  case,  you  can 
only  render  a  verdict  for  the  garnishee. 
You  will  therefore  return  a  verdict  in  favor 
of  the  garnishee  in  this  case."  To  which 
charge  of  the  court  the  plaintiff  then  and 
there  excepted.  A  verdict  and  Judgment 
were  then  given,  ae  before  ledted,  for  the 
garnishee. 

The  asdgnmenta  of  error^^re,  first,  the 
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court  erred  severallr  in  aiutaiiiliig  severally 
defendanfe  otdecttona  several^,  to  the  Intro- 
daetton  of  tbe  several  writings  so  marked 
Na  8  and  4  In  the  bill  of  exceptions,  and 
ezcIodlDK  the  same  from  the  jury;  second, 
tbe  court  erred  severally  Id  sustaining  sever- 
ally  the  defendant's  sevoal  objections  to  ttie 
proffered  testimony  of  the  several  witnesses 
Ooates  and  Ofmroy,  and  excluding  the  same 
from  the  Jury;  tiilrd,  tiie  court  In  the  charge 
to  the  Jory,  given  mere  motn,  to  retoni  a 
verdict  In  favor  of  the  garnishee  In  this  esse, 
erred. 

A.  W.  Cockrell  &  Son,  for  plaintiffs  In  er- 
ror.  W.  Bl  Toung,  for  defendant  In  error. 

HOGKBB,  J.  <after  stating  the  facts).  The 
first  and  second  aes^ments  of  error  may  be 
treated  together.  The  written  dedarations 
of  his  financial  condition  referred  to  as  Ex- 
hibits 3  and  4  were  made  December  1,  1897. 
The  deed  of  assignment  was  executed  May 
le,  1898.  Henry  testified  that  hte  financial 
condition  had  not  substantiaUy  changed  be- 
tween those  dates.  In  Exhibits  S  and  4  he 
had  stated  that  his  total  assets  were  worth 
¥84.000.  and  his  total  llabUltleB  were  f8,400, 
and  his  net  wealth  $26,100.  The  total  of  the 
property  tntned  over  by  Henry  to  his  as- 
signee. Dolg,  was  appraised  at  $9,478.96.  At 
tbe  time  Dolg  filed  his  answer  herein  he  tes- 
tifled  that  he  had  realized  from  the  assets 
$4,800.  not  Indudtaig  the  exempted  property, 
and  th&t  he  had  on  hand  $5,800  at  tbe  time  of 
tbe  trial,  tIk.,  December,  1898,  seven  months 
after  tbe  date  of  tbe  assignment  It  is  con- 
toided  by  the  attorney  for  the  defendant  In 
error  that  the  circuit  Judge  did  not  err  in 
refosing  to  allow  the  plaintiff  to  Introduce 
the  statments  of  Henry  made  to  plaintiffs 
and  the  Bradstreet  Company  (ElxtilbitB  8  and 
4).  on  tbe  ground  "that  false  statements 
matte  by  tbe  assignor  as  to  bis  financial  con- 
dition, made  before  the  assignment,  and  un- 
connected therewith,  do  not  support  the  al- 
legations of  fraud  In  the  assignment"  Au- 
thorities are  referred  to  In  the  brief  of 
defraidant  In  error  which  sustain  this  conten- 
tion. On  the  part  of  the  plaintiff  In  error, 
however.  It  la  contended  that  his  evidence 
was  not  offered  for  the  purpose  of  showing 
that 'the  statements  therein  made  were  false, 
tmt  that  they  were  true,  and  that  they  tend- 
ed to  show  tiie  assignor,  Henry,  had  not  turn- 
ed over  to  his  assignee,  Dolg,  all  bis 
property,  but  was  ftaudulently  concealing 
portloiu  of  his  property  so  as  to  make  the  as- 
signment iteudulent  and  void  as  to  the  plain- 
tiff in  OTor,  who  was  a  Judgment  creditor. 
If  the  asrignor  Intentionally  withheld  or  se* 
creted  a  part  of  his  property,  and  Ad  not 
tnm  the  same  over  to  his  assignee,  this 
wonid  have  been  a  fraud  on  the  creditors  of 
tbe  assignor,  which  would  have  rendered  the 
assignmoit  void.  Gonrsey  v.  Morton,  132  N. 
r.  866.  80  N.  &  281;  BurrlU  on  Assignments, 
i  814;  Farrington  v.  Sexton,  48  Mich.  464, 


6  N.  W.  654;  Parker  v.  Olereland.  37  Fla.  89, 
19  South.  844. 

If  tbe  evidence  contained  in  the  statements 
made  by  Henry  to  plalntUEs  and  tbe  Brad- 
street  Company,  and  referred  to  as  Bxhlblts 
8  and  4,  wonU  have  had  a  tendency  to  show 
to  the  Jury  that  Henry  had  assets  which  he 
did  not  turn  ova  to  his  assignee,  it  seems  to 
ns  that  tiie  plaintiffs  should  have  been  per- 
mitted to  introduce  it,  Inaamuch  as  Henry 
testified  that  he  had  suffered  no  material 
losses  and  his  businesB  had  not  materially 
changed  betweoi  the  dates  of  these  state- 
ments (Deconber  1,  1897)  and  the  date  of 
the  assignment  (May  16,  IITOS).  Farrington 
V.  Sexton,  supra;  Koberts  v.  Vletor,  54  Hun, 
461.  7  N.  T.  Supp.  777. 

WbUe  not  intoidlng  to  pass  upon  the  snf- 
fldency  of  this  evidence  to  estaUish  tiie  In-' 
dlcated  fraud,  we  think  it  should  have  been 
submitted  to  the  Jury  with  the  other  evi- 
dence and  the  Jnry  shoidd  have  bad  an  op- 
portunity to  pass  upon  It  McNamara  v. 
Corporation  of  New  MeUeray,  88  Iowa,  602, 
56  N.  W.  822:  This  court  cannot  determine 
what  would  have  been  the  effect  of  this  tes- 
timony If  it  had  been  submitted  to  the  jury. 
Hays  V.  Shnest,  82  Fla.  IS,  18  South.  461; 
Elliott,  App.  Pra  |  694;  2  Biuy.  FL  ft  Pr. 
532,  note  2.  It  Is  contended  by  defendant 
In  error  that  this  evidence  was  properly  ruled 
out  because  it  had  a  tendency  to  impeach  the 
witness  Henry,  who  was  Introduced  as  a 
wltnesB  by  the  platntUI,  and  therefore  could 
not  be  Impeached  by  the  plalntMC.  The  wit- 
nen  Henry  was  introduced  by  tbe  plaintiff, 
and,  oa  examination  h7  the  defendant's  at- 
torney, did  testify  that  be  bad  turned  ova 
all  his  property  to  his  astignee,  Dolg.  This 
testimony  was  given  by  Hmry  tai  direct  an- 
swer to  tbe  defendant's  attorney,  and  not  In 
cross-examination  npcm  any  matter  upon 
whl^  tiie  plaintiff  bad  qnestioned  him. 
Hmry,  however,  was  an  adverse  wttness, 
and  there  la  no  l^sal  reason  wl^  his  testi- 
mony should  not  have  been  controverted  1^ 
the  plaintiff— tbe  drcumatances  and  occasion 
of  bis  former  statnnents  having  been  snffl- 
doitly  bron^t  to  tala  attention;  and  this  tbe 
[fff^Iered  and  rejected  evidence  tended  to  da 
Bev.  Bt  H  1101, 1102;  8  Jones  (Burr,  W.)  on 
Evidence,  |  861;  Webber  v.  Jackson,  79 
Mich.  176.  44  N.  W.  581,  1»  Am.  St  Bep. 
165;  Montgomery  v.  Knox,  S3  Fla.  605,  8 
South.  211;  Crocker  v.  Agenhroad,  122  Ind. 
586,  24  M.  BL  168.  As  It  bad  a  bearing  on 
the  fkcts  In  Issue,  we  think  the  court  below 
erred  in  rejecting  the  proffmd  testimony  of 
the  plalntilts*  witnesses  Coates  and  Gonn^. 
Fbst  Nat  Bank  of  Bath  t.  Warner.  66  Hun, 
120,  8  N.  Y.  S.  765.  A  wide  latitude  is  al- 
lowed on  tbe  proof  of  fraud.  C.  B.  Bog«s 
Co.  T.  Mehihardt,  87  Fhi.  480,  19  South.  878. 
It  can  be  added  that,  tbe  witness  Henry  be- 
ing an  interested  one,  It  was  for  the  Jury  to 
determine  what  weight,  If  any,  they  should 
give  bis  testimony.  Blwood  v.  Western 
tJnIon  Telegraph  Oob,  46  N.  ^  ^* 
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Rep.  140;  6  Gncy.  PI.  &  Pr.  696,  and  oote  2. 
And  this  comment  will  be  particularly  ap- 
plicable to  the  tblrd  assignment  of  error. 
Quock  Ting  T.  United  BtateB,  140  U.  S.  417, 
11  Sup.  Ct.  733.  851,  85  L.  Ed.  501. 

It  Is  strenuously  contended  by  tbe  plaintiff 
In  error  that  the  deed  of  assignment  offered 
In  evidence  by  him  Is  void,  as  containing 
purposes  and  trusts  which  are  In  violation 
of  our  law  providing  for  assignments  for  the 
benefit  of  creditors.  It  Is  objected  that  the 
deed  only  requires  the  assignee  to  take  pos- 
session and  sell  the  assigned  property  "with 
all  reasonable  despatch,"  and  that  this  Is  In 
conflict  with  the  statute  (section  2312,  Rev. 
St),  which  provides  that  the  assignee  "shall 
as  soon  as  the  foregoing  provisions  have  been 
compiled  with  proceed  to  dispose  of  all  the 
property  mentioned  in  the  deed  of  assign- 
ment to  him  to  the  best  Interests  of  all  the 
parties  concemed  at  public  or  private  saje 
as  to  blm  may  seem  best."  We  do  not  think 
that  the  language  of  tbe  deed  which  is  criti' 
clsed  necessarily  Imposes  upon  the  assignee 
the  duty  of  proceeding  In  ai^  manner  con- 
trary to  the  statutory  directions  In  disposing 
of  the  property.  Dorr  v.  Schmidt,  38  Fla. 
354,  text  362,  21  South.  270.  It  he  followed 
strictly  the  statute,  he  would  not  violate  the 
tetter  or  spirit  of  the  directions  in  the  deed, 
and  unquestionably  be  should  follow  tbe 
statute. 

It  is  also  Insisted  that  a  part  of  tbe  prop- 
erty described  In  the  deed  is  conveyed  to  the 
assignee  charged  with  a  trust  In  favor  of 
the  assignor,  because  It  Is  conveyed  "subject 
to  homestead  exemption."  This  phrase  "sub- 
ject to  homestead  exemption,"  taken  by  It- 
self, Is  doubtless  subject  to  crltlcifim,  and  Is 
of  somewhat  ambiguous  meaning;  but  it  is 
followed  in  the  deed  by  a  description  of  all 
the  property  of  the  grantor,  general  in  Its 
terms,  "except  such  property  as  Is  exempt  by 
law  from  levy  and  sale  under  execution  un- 
der the  Constitution  and  laws  of  Florida." 
In  Barton  v.  Fitzgerald,  16  East,  530,  Lord 
Ellenboroogh  said:  "It  Is  a  rule  of  construc- 
tion that  the  sense  and  meaning  of  the  par- 
ties In  any  particular  part  of  an  instrument 
may  be  collected  ex  antecedentlbus  et  conse- 
quentibus.  Every  part  of  It  may  be  brought 
Into  action  In  order  to  collect  from  the  whole 
one  uniform  and  consistent  sense,  if  it  may  be 
done."  This  mle  was  approved  and  applied 
by  the  court  in  that  case.  Applying  the 
same  rule  here,  there  appears  to  be  no  doubt 
that  the  assignor  Intended  to  convey  all  his 
property  to  the  assignee,  "except  such  prop- 
erty as  he  might  exempt  under  the  law"; 
and  this,  mider  the  decisions  of  this  court, 
he  might  do  without  violating  the  assign- 
ment law  of  tbe  state.  17  Am.  &  Eng.  Ency. 
of  Law  {2d  Ed.)  4.  In  Dorr  v.  Schmidt,  S3 
Fla.  354,  21  South.  270,  on  page  362,  38 
Fla.,  and  on  page  282,  21  South.,  this  court 
has  said:  "An  assignment,  though  volontary 
under  the  statute,  should  not  be  construed 
to  depiiTa  one  of  ft  oonstltatlonal  right,  by 


waiver,  when  it  Is  clear  that  he  did  not  In- 
tend to  waive  It,  but  claimed  and  Insisted  On 
the  same  In  the  deed  of  assignment  Itself. 
*  *  *  As  tbe  purpose  expressed  and  im- 
derstood  at  the  time  of  the  execution  o(  the 
assignment  In  question  was  simply  to  claim 
exemptions  to  which  the  assignor  was  enti- 
tled by  law  out  of  the  property  assigned, 
there  was  no  fraud.  In  law  or  fact  In  the 
execution  of  the  Instrument"  The  record 
shows  that  the  assignor,  a  day  or  two  aftw 
the  execution  of  tbe  deed  of  assignment,  se- 
lected $1,000  worth  of  the  personal  property 
as  exempt  under  tbe  exemption  laws,  which 
was  set  aside  by  the  assignee  to  him,  without 
apparent  charge  or  burden  of  any  kind  upon 
the  trusts  for  the  benefit  of  creditors,  and  In 
conformity  with  the  Intent  of  the  deed. 

There  Is  also  some  criticism  of  tbe  provi- 
sion of  the  deed  authorizing  the  assignee,  out 
of  the  proceeds  of  the  trust  property,  to  flrat 
pay  and  discharge  all  Just  and  reasonaUe  ex- 
penses of  executing  the  assignment  and  car- 
rying into  effect  the  trust  created,  together 
with  all  legal  and  proper  compensation  and 
commission  of  the  assignee  for  services  In 
executing  the  trust.  It  Is  not  apparent  that 
these  speclfled  purposes  of  tbe  trust  are  con- 
trary to  the  statute,  and  are  not  such  as  are 
perfectly  consistent  therewith.  Dorr  v. 
Schmidt,  supra  (pages  368,  364,  38  Fla.,  and 
page  282,  21  South.).  The  assignee,  if  he 
proi>erly  performed  his  trust,  would  be  enti- 
tled to  reasonable  compensation  for  his  serv- 
ices, and  would  be  reimbursed  all  reasonable 
and  necessary  expenses  incurred  In  adminis- 
tering the  trust,  even  If  the  deed  of  assign- 
ment did  not  apeclflcally  provide  for  these 
allowances.  S  Am.  &  Eng.  Skicy.  of  Law  (2d 
Ed.)  117. 

Because  of  the  errors  In  refusing  the  plain- 
tiff the  right  to  introduce  In  evidence  the 
written  statements  referred  to  as  Exhibits  8 
and  4,  and  the  proffered  testimony  of  the 
witnesses  Oonroy  and  Goates,  the  Judgment 
of  the  clr<iiilt  coirt  In  said  cause  Is  reversed, 
and  a  new  trial  ordered,  at  the  cost  of  the 
defendant  In  error. 


(tf  riL  U8) 

BOND  LUMBER  GO.  T.  MASLAND. 
(Supreme  Court  of  Flwlda,  Dlvlston  A,  .FeK 

3,  1903.) 

MORTOAOB-PRIORITT— MECHANICS  UBN— 

NOTICB. 

1.  A  mortgagee  who,  when  making  tiie  mort- 
gage loan,  knew  that  tbe  mortgagor  was  erect- 
ing a  hotel  building  on  the  land  mortgaged, 
that  one  thereafter  claiming  a  materialman's 
lien  on  tbe  premitseB  had  fnmisbed  lumber 
therefor,  and  that  yet  further  indebtedness 
wonld  have  to  be  incurred  in  comptetiDg  the 
huildiug,  is  not  a  creditor  without,  notice  of 
such  lien. 

2.  A»  against  a  creditor  of  the  landowner 
with  notice  of  the  Hen  of  the  materialman,  such 
lieu  is,  under  section  1742.  snbd.  X,  of  the  B«- 
vised  Stntutes  of  1892,  "acquired  by  any  per- 
son in  privity  with  such  owner  by  •  •  • 
the  furnishing  of  tbe  materials." 

(Byllabns  by  tha  Court) 
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Appeal  from.  Clrcolt  Court.  Dade  Counly; 
John  D.  Broome.  Judge. 

Action  by  Charles  H.  Maslaikd  against  the 
Bond  Lumber  Company.  Judgment  tor  plain- 
tiff. Defendant  appeals.  BeTeraed. 

Isaac  A.  Stewart  (Bgford  Bly,  on  the  brief), 
for  appellant  Bobbins  A  Oraham,  tox  ap- 
pellee, 

MAXWELL,  O.  The  appellee  filed  a  biU 
to  foreclose  a  mortage  given  to  secure  $1,600 
loaned  by  him  to  one  JackBon  to  oiable  said 
Jackson  to  complete  a  hotel  building  which 
he  was  then  erecting.  The  Bond  Lumber 
Company  claimed  a  lien  (von  the  same  prop- 
erty for  materials  foxnlshed  for  said  bnUd* 
lug.  The  mortgage  was  glren  December  16, 
18d&  The  material  was  furnished  by  the 
BfMid  Lumber  Company  at  different  dates, 
beginning  October  21,  1896.  and  ending  De- 
cember 28,  1886,  and  its  claim  for  lien  was 
filed  with  the  clerk  of  the  court  for  record  on 
Aprfl  6,  1897.  Masland  knew,  when  making 
the  loan,  that  the  Bond  Lumber  Company  had 
turn  la  bed  lumber  to  Jackson  for  the  erection 
of  the  hotel  upon  the  mortgaged  premises, 
but  bad  no  actual  knowledge  that  Jackson 
was  indebted  to  it  for  said  lumber.  He  knew 
also  that  further  expenditures  were  necessary 
to  the  completion  of  the  building.  The  circuit 
court  held  the  lien  of  the  Bond  Lumber  Com- 
pany for  materials  to  be  snbordtnate  to  the 
mortgage  lien,  which  rnUng  la  brought  to  this 
court  for  review. 

Section  1742  <^  the  Berlsed  Statutes  of 
1892,  which  was  In  force  when  these  owterials 
were  famished,  provides— subdiTislon  2  (a)— 
that  **as  against  purchasers  and  creditors  of 
such  Hand]  owner  without  notice,  audi  lien 
■ball  be  acquired  upon  real  estate  only  from 
the  time  of  the  record  In  the  office  of  the 
dark  of  the  circuit  court  of  the  county  where 
the  real  estate  lies,  of  a  motion  of  such  lien. 
*  *  *  No  notice  of  a  perfected  Hen  shall 
be  effectual  unless  It  be  filed  within  three 
months  after  the  entire  performance  of  the 
labor  or  the  entire  furnishing  of  the  mater^ 
lals."  If  Masland  was  a  creditor  without 
notice,  no  notice  of  Hen  having  been  filed  for 
more  than  three  months  after  the  materials 
were  fnmlshed,  no  lien  was  acquired  as 
against  him,  and  his  mortgage  was  properly 
given  precedence,  notwithstanding  the  provl* 
skKQ  of  the  statute  that  such  Ifen.  when  ac- 
quired, shall  be  prior  in  diglnity  to  all  others. 
But  Masland  knew,  when  be  made  his  loan 
and  took  the  mortgage  to  secure  same,  that 
the  botd  building  was  being  erected  on  the 
land  mortgaged,  that  the  Bond  Lumber  Com- 
pany had  fumlsbed  lumber  for  the  game,  and 
Ihat  yet  further  Indebtedness  would  have  to 
be  incurred  In  completing  the  building.  This 
WBs  sufficient  notice  to  him  of  the  lien  of  the 
materialman.  B(^t  on  Mecb.  Liens,  I  314, 
pL  308;  2  Jones  on  Liens,  S  1460;  PhflUps  on 
Mech.  Liens,  I  227;  Cheshire  Provident  In- 
stttntloB  T.  Stones  62  N.  H.  865;  Warden  t. 


Sablns.  S6  Kan.  163.  12  Fac.  B20;  Austin  v. 
Wohler,  5  lU.  App.  800;  Hahn's  Appeal,  89 
Pa.  409;  Ohadboum  v.  Williams.  71  N.  C. 
444;  VUfls  V.  McDonough  Mfg.  Co.,  91  Wis. 
607,  65  N.  W.  488,  80  L.  E.  A.  778,  51  Am. 
St  Rep.  925. 

As  against  creditors  with  notice,  tbe  lien  of 
the  materialman  is  "acquired  by  any  person 
In  privity  with  such  [land]  ownor  by  tbe  per- 
formance of  tbe  labor  or  the  furnishing  of 
the  materials."  Bev.  St.  1892, 1 1742,  subd.  1. 

The  decree  appealed  from  should  be  re- 
versed, with  directions  to  decree  that  the  Uen 
of  the  Bond  Lumber  CcMnpany  Is  superior  to 
the  Masland  mortgage. 

PBB  CURIAM.  This  cause  being  reached 
In  Its  regular  order  for  final  adjudication  was 
heretofore  referred  by  the  court  to  Its  com- 
missioners for  taivestlgatlon,  who  reported  the 
same,  recommending  reversal  for  the  reasons 
stated  in  tbe  forcing  opinion,  prepared  by 
former  Commissioner  Maxwell.  After  due 
consideration  of  the  cause  by  Division  A  of 
tbe  court,  it  being  fully  advised  of  its  Judg- 
ment in  the  premises  that  is  In  consonance 
with  the  views  expressed  In  tbe  said  fcwego- 
log  opinion,  it  is  bo-eby  conddered,  ordered, 
and  adjudged  that  the  said  foregoing  opinion 
In  said  cause  be,  and  the  same  Is  hereby, 
adopted,  and  ordered  to  be  filed  as  the  opin- 
ion of  the  court  In  said  cause,  and  that  the 
decree  of  the  drcnlt  court  In  said  cause  be, 
and  tbe  same  Is  hereby,  reversed,  at  the  cost 
of  the  appellee,  with  directions  for  such  fur- 
ther proceedings  as  may  be  conformable  to 
equity  practice  and  conststent  with  the  said 
opinion  ct  this  court 


(46  FU.  4B,  M8) 

MAXWELL  et  uz.  T.  JACKSONTILUO 
LOAN  &  IMPBOVSHBNT  CO. 
(Snprtme  Oonrt  of  Florida,  Dlvtsbm  A.  March 

10,  1908.) 

XQUITT^TZMB  FOR  TAKING  TraTIUONT — 
WAIVER  —  ANSWER— USURIOUS  CONTRACT  - 
APPEAL  —  BNFORCBMBNT  OP  DBCRBB  —  BB- 
TBRBAI.-4iaHT8  09  PARTIB8. 

1.  The  three  mootlu  allowed  for  taking  te»- 

tlmony  in  chancery  causes  by  role  71  w  the 
roles  of  circuit  court  Id  suits  la  equity  means 
three  calendar  montiiB. 

2.  Rale  71  of  the  rules  of  drcult  court  In 
suits  In  eqaity,  which  provides  that  three 
months,  and  no  more,  shall  be  allowed  for  tak- 
ing of  teatimooy  after  the  cause  la  at  Issue, 
unless  the  Judge  ahall,  upon  spedal  cause  shown 
by  either  party,  enlarge  tbe  time,  allows  three 
calendar  months  after  the  cause  la  at  issue 
for  taking  testimouy  by  the  parties  complain- 
ant and  defendant;  and,  in  determinias  when 
Said  time  has  expired,  toe  first  day  wfieo  the 
cause  ia  at  lasue—the  day  of  filing  the  replica* 
tion— Is  to  be  excluded  from  the  calculatioti. 

3.  Where  a  chancery  cause  is  set  down  for 
a  hearing  by  complainant,  on  the  bill,  answer, 
and  replicaaoQ,  before  the  three  months  allowed 
by  rule  71  of  the  "nilea  of  the  circuit  court  In 
equity"  for  taking  testimony  have  expired,  and 
the  partiea  complainant  and  defeudaut  go  to  a 
henring,  and  the  cause  Is  beard  la  that  state 
of  the  pleadings,  without  testfanonr.  and  there  U 
no  objection  made  by  the  defendants,  the  lat- 
ter waives  the  rli^t  to  take  testlmQiijc,  and  Idi 
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that  case  the  auswer  of  the  defendants  Is  btI- 
dcmce  in  so  far  only  as  the  aUegatioas  thereot 

are  responsive  to  the  bill. 

4.  Where  an  answer  is  confined  to  such  facts 
as  are  necessarily  required  by  the  bill,  and 
those  inseparably  connected  with  them,  form- 
ing a  part  of  one  and  the  same  trausaetion, 
the  answer  is  reBponsive  to  the  bill  as  well 
when  it  discharges  as  when  it  charges  the  de- 
fendant. 

5.  Where  it  appears  that  A.,  a  corporation, 
bat  one  not  operating  under  the  building  and 
loan  association  laws  of  Florida,  matces  a  con- 
tract with  B.,  who  owns  one  share  of  stock 
in  A.,  whereby  A.  agrees  on  the  13th  of  Feb- 
ruary, 1803,  to  advance  or  loan  K.  $7,300  at  7 
per  cent,  interest  per  annum,  and  that  the  in- 
terest should  be  calculated  and  added  to  the 
principal,  and  the  sum  thus  obtained  should 
be  divided  into  120  equal  monthly  payments 
of  $S2.13,  due  on  the  11th  day  of  each  suc- 
ceeding month,  and  that  10  per  cent,  of  the 
whole  sum,  or  $730,  should  be  deducted  as  a 
bonus  for  making  the  advance,  end  tliat  tliere- 
fore  the  real  transaction  was  an  advance  or 
loan  of  S6.570  at  10  per  cent,  interest  per  an- 
num, and  that,  under  the  terms  of  the  contract, 
a  penalty  of  10  per  cent,  was  to  be  Imposed 
on  B.  if  he  made  default  in  paying  any  one  of 
these  monthly  instaUments,  and  that  the  in- 
stallment should  tiien  also  bear  Interest  at  7 
per  cent,  per  annum,  and  tbat,  if  B.  made  de- 
fault in  the  payment  of  three  consecutive 
monthly  Installments,  "then  and  in  any  such 
event  uie  entire  debt  shall  ipso  facto  become 
dne,  payable,  and  collectible,"  with  no  pro- 
vision in  the  coutract  for  elimiuating  any  part 
of  the  unearned  interest  contained  in  the  in- 
stallments thus  precipitated  to  maturity,  such  a 
contract  is  unlawful  and  usurious,  under  the 
second  clause  of  the  second  section  of  chapter 
4022,  p.  Rl,  Laws  1891,  which  makes  unlawful 
and  usurious  "auy  contract,  contrivance  or  de- 
vice whatever,  whereby  the  debtor  is  required 
or  obligated  to  pay  a  greater  sum  than  the  ac- 
tual principal  gum  received,  together  with  in- 
terest at  the  rate  of  ten  per  centum  per  an- 
num.** 

6.  Where  an  appeal  1«  taken  from  a  final 
decree  of  foreclosure  to  this  court,  and  no 
supersedeas  is  perfected,  and  pendiug  the  ap- 
peal the  decree  below  is  enforced,  the  properbr 
sold  and  boi^ht  by  appellee,  the  sale  conflrmed, 
deed  made  to  it  (a  corporatioa),  which  takes 
poKsession,  and  enjoys  the  rents,  incomes,  and 
profits  of  the  property,  end  these  facts  are  made 
to  appear  to  this  court  by  a  petition  after  Its 
order  has  been  made  reversing  the  decree  be- 
low, and  before  the  mandate  of  this  court  is- 
saes,  this  court  will  so  amend  its  original  or- 
der reversing  the  decree  as  to  permit  appel- 
lant to  file  its  petition  in  the  court  below,  stat- 
ing the  facts,  and  praying  for  an  accounting 
with  the  appellee  for  and  on  account  of  the 
rents,  issues,  and  profits  of  the  property,  and 
for  restoration  to  the  appellants  of  all  they 
have  lost  by  reason  of  the  enforcement  of  the 
reversed  decree,  and  authorizing  the  court  below 
to  make  inquiry  into  the  facts,  in  order  that  it 
may  cause  a  proper  accounting  to  be  had.  and 
proper  restitution  to  be  made  to  the  appellants. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Dnval  County; 
Rhydon  M.  Call,  Judge, 

Bill  by  the  Jacksonville  Loan  &  Improve- 
ment Company  against  George  A.  Maxwell 
and  others.  Decree  for  complainant,  and  de- 
fendants Maxwell  and  wife  appeaL  Beven- 
ed. 

On  the  20th  day  of  January,  A.  D.  1894. 
the  complaiuaot  (appellee)  filed  Its  hill  at 


1 4.  8m  Bqulty.  ToL  U.  Cent  Dtg.  H  lOOb 


complaint  In  the  circuit  court  of  Dnral  coun- 
ty, Florida,  In  chancery,  aa  foUowa,  omitting 
the  formal  parts: 

"The  Jacksonville  Loan  &  Improvement 
Company,  a  corporation  duly  incorporated  and 
exlatlQg  under  the  laws  of  the  state  of  Florida, 
and  having  Its  principal  place  of  businesslnthe 
city  of  Jacksonville,  in  said  county  of  Duval, 
brings  this  Its  bill  against  George  A.  Max- 
well and  his  wife,  Annie  J.  Maxwell,  the 
Florida  Hardware  Company,  a  corporation 
created  and  existing  under  the  laws  of  Flor- 
ida, and  having  Its  principal  place  of  business 
in  the  elty  of  Jacksonville,  county  of  Duval, 
and  state  of  Florida,  Qulncy  S.  Brown,  and 
John  Lloyd,  all  of  whom  reside  In  said  Duval 
county,  Florida,  and  thereupon  your  orator 
complains  and  says: 

"First  That  the  said  defendant  Oeoi^  A. 
Maxwell  was  the  holder  and  owner  of  one 
share  of  stock  In  the  said  corporation. 

"Second.  That  on  the  17th  day  of  October, 
1892,  the  said  defendant  George  A.  Maxwell 
made  application  to  your  orator  to  advance  to 
him  the  sum  of  seven  thousand  five  hundred 
dollars,  gross,  on  the  said  one  share  of  stock 
standing  In  his  name;  the  net  amount  of  such 
advance  to  be  used  by  him  in  building  four 
bouses  upon  the  property  hereinafter  describ- 
ed, and  to  pay  off  a  mortgage  of  two  thousand 
five  hundred  dollars  then  held  upon  the  said 
property  by  one  Henry  B.  Dill. 

"Third.  That  the  said  application  was  ap- 
proved by  the  committee  for  the  sum  of  seven 
thousand  three  hundred  dollars,  and  the  said 
sum  of  seven  thousand  three  hundred  dollars 
was  advanced  to  the  said  defendant  George 
A  Maxwell,  all  of  which  will  more  fully  ap- 
pear from  a  copy  of  the  said  application  here- 
to attached,  marked  'Exhibit  A,*  and  prayed 
to  be  taken  as  a  part  of  ttdB  bill,  the  original 
of  which  will  be  produced  aa  tbia  ta<morable 
court  shall  direct. 

"Fourth.  Tbat  thereupon.  In  consideration 
of  the  said  sum  of  seven  thousand  three  hun- 
dred dollars  so  advanced  to  the  said  Maxwell, 
the  said  George  A.  Maxwell  and  his  wife, 
Annie  J.  Maxwell,  made,  executed,  and  de* 
livered  to  your  orator  a  warranty  deed  by 
which  they  conveyed  to  your  orator.  Its  suc- 
cessors and  assigns,  to  Its  own  proper  use, 
benefit,  and  beboof  forever,  all  the  following 
pieces,  parcels,  lots,  or  tracts  of  land,  situate, 
lying,  and  being  In  the  county  of  Duval  and 
state  of  Florida,  and  known  and  described  as 
follows:  Lota  twenty-nine  (29),  thirty  (30), 
thirty-one  (31),  the  north  half  of  lot  thirty- 
four  (34),  lots  thirty-five  (35)  and  tilrty-slx 
(38)  of  the  supplement  to  Riverside,  according 
to  plat  recorded  In  Book  O,  page  434,  Duval 
county  record  of  deeds,  and  being  the  same 
property  conveyed  to  George  A.  Maxwell  by 
Brook  C.  White  by  deed  dated  April  10,  1887. 
and  recorded  in  Book  B,  F,  page  427,  Duval 
county  record  of  deeds,  except  the  southerly 
fifty  (50)  by  one  hundred  and  fifteen  (115) 
feet  of  said  lot  thirty-four  (34),  conveyed  to 
O.  S.  Kenyon  by  deed  dated  Mqrcta  28»  18^ 
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ud  recorded  In  Book  80,  pags  277,  Dnral 
county  records,  whidi  aald  deed  to  your  ora- 
tor trom  Bald  defendanta  fa  hereto  attached* 
marked  'Exhibit  B,*  and  jjajed  to  be  token 
aa  a  part  of  this  biU. 

•^Ifth.  That  npon  the  same  day,  aa  a  part 
of  aald  transaction,  the  aald  George  A.  Max- 
veil  and  hla  wife  made,  executed,  and  dellT- 
ered  to  jota  orator  an  agreement  l^r  which, 
fin-  Taloe  received,  they  promised  to  pay  to 
your  orator  the  sum  of  seren  thousand  three 
hnndred  dollara,  with  Interest  from  the  date 
tiMreof  at  the  rate  of  seren  per  cent  per  an* 
num.  acondlng  to  the  byJawa  of  your  orator, 
aa  rent  for  the  said  land  and  premises,  which 
aald  rent  defendants  agreed  to  pay  in  one 
hundred  and  twenty  months  from  the  date 
of  aald  agreement,  in  equal  numthly  Install- 
ments ct  eighty-two  and  ^Vtoo  dollars  per 
m<mth,  to  be  paid  on  the  11th  day  in  each 
and  erery  month  until  the  whole  was  paid. 
The  said  agrement  also  provided  that  each 
monthly  Installment  unpaid  should  bear  tnter- 
eat  at  the  rate  of  seven  per  cent,  per  annum 
until  paid,  and  In  default  should  be  subject. 
In  addition,  to  sucb  flues  or  penalty  as  the 
by-laws  of  your  orator  may  prescribe.  That 
ft  waa  farther  provided  In  and  said  agree- 
ment that  the  defendants  shall  hold  said 
premlaea  as  the  tenants  of  said  company, 
and  pay  as  part  of  aald  r«rt;  but  In  addition 
to  the  above  sum,  all  taxes  of  every  nature, 
khid,  and  description,  water  rents,  and  aH 
levies  or  assessments-  made  on  said  proper^ 
by  any  state,  oounty,  municipal,  w  other  au- 
thority, and  to  pay  for  all  repalra,  and  to 
make  or  cause  to  be  made  said  r^lrs,  and 
to  keep  said  property  Insured  for  the  benefit 
of  your  orator  In  any  company  designated  by 
It,  and  to  pay  all  premiums  of  Insurance. 
That  tliey  further  agreed  tbwdn  to  pay  to 
your  orator  all  monthly  or  other  dues,  In  the 
shape  of  installments.  Interest,  premiums  tm 
Inanrance,  fines,  and  arrearage  that  might 
be  due  to  said  company,  or  that  might  be 
paid  out  by  said  compai^  for  him,  accwdlng 
to  the  tme  intent  and  meaning  of  titie  by-laws 
of  aald  company,  and  perform  every  duty  Im- 
poaed  hy  said  by-lawa,  and  to  do  ererytblDg 
and  pay  every  charge  therein  required,  as  if 
the  saiqe  was  therein  set  forth  and  speclflcal- 
!y  mentioned,  and  to  pay  all  costa  and  ex- 
penaea.  Including  reas<mal)le  attorney's  fees, 
fliBt  aald  company  might  be  pat  to  In  any 
prooeedl^  that  might  be  Instltnted  to  enforce 
any  daim  of  duty  agatnat  them.  That  It  was 
farther  provided  In  tlie  said  agreement  that 
tbe  said  defendant  should  give  additional  ae^ 
cniity  when  the  same  might  be  demanded  t^^ 
tbe  board  of  directon  of  your  orator,  and  It 
-wna  further  agreed  the  defendant  tiiat, 
BlK>nld  defiinlt  be  made  for  three  consecutive 
months  In  the  payment  of  tbe  monthly  in- 
stallmenta  aforesaid,  or  In  keying  any  ot  the 
eoTenanto  contained  In  the  said  agrement. 
tben  the  entire  balance  due  upon  the  sum 
aforesaid  ahall  at  once  become  due^  payable 
MSa— 17 


and  coUectfUe;  and,  after  the  sale  of  the 
proper^  held  by  the  company,  tbe  proceeds 
to  be  applied,  first,  to  the  payment  of  an  ex.- 
penses,  and  the  balance  upon  the  debt  afore- 
said, and  the  said  def«idant  agreed  to  pay 
any  deficiency  remaining  unpaid. 

"It  was  further  provided  In  said  agree- 
ment that.  In  case  of  default  in  the  payment 
of  any  aum  or  the  performance  of  any  duty 
therein  undertaken  or  imposed  by  the  by- 
lawa  of  your  orator,  that  the  aald  tenancy 
Should  cease,  and  that  the  defendant  should 
at  once  deUver  to  your  orator  full,  peaceable, 
and  quiet  possession  of  said  premises,  and 
any  and  all  Improvements  theretm,  and  an 
that  might  be  put  thereon  while  In  the  poa- 
sesslon  of  said  defendanta,  all  of  which  will 
mwe  fully  appear  from  the  aald  agreement, 
a  copy  ot  which  la  hereto  attached,  marked 
'Exhibit  C,'  and  ^yed  to  be  taken  as  a  part 
of  this  bill,  the  original  of  which  will  be  pro- 
duced as  this  honorable  court  shall  direct. 

"Sixth.  That  a  copy  of  tbe  by-lawa  of  your 
orator  Is  herewith  filed,  marked  'Exhibit  !>,' 
and  prayed  to  be  taken  as  part  of  this  bill, 
with  leave  to  refer  to  the  same  as  often  as 
may  be  necessary. 

"Seventh.  That  default  has  been  made  for 
more  than  three  months  In  paying  the  said 
Installmento,  and  the  said  defendant  has 
broken  the  aald  covenants  In  said  agreement 
1^  failure  to  pay  the  Insurance  and  taxes 
and  assessments  upon  said  property,  and 
that,  under  the  terms  of  the  said  agreement, 
tbe  said  defendants  hare  forfeited  their  in- 
terest In  said  property,  and  their  right  to  the 
poBses^n  thereof. 

"Eighth.  Tliat  there  la  now  due  to  your 
orator,  on  account  of  the  unpaid  Installments 
provided  for  in  said  agreement  and  on  ac- 
count of  taxes  paid  by  your  orator,  and  In- 
surance  premiuma  paid  by  your  orator,  and 
fines  due  to  your  orator  under  the  by-laws,  a 
large  aum  of  mon^  due  and  unpaid  to  your 
oratOT.  to  wit,  the  sum  of  seven  thousand 
seven  hundred  and  i>/ioo  dollars. 

**Ninth.  That  the  said  defendant  Qeo^  A. 
Maxwell  has  no  other  property  In  the  state 
of  Florida,  subject  to  levy  and  sale  under 
execution,  out  of  which  your  orator  can  col- 
lect any  deficiency  that  mSsht  remain  after 
the  sale  of  said  property. 

**Taith.  That  the  tenanente  upon  said 
premises  are  leased  to  tenants,  and  tbe  said 
defendant  George  A.  Maxwell  Is  in  receipt 
of  the  rents  therefrom. 

"Eleventh.  That  the  Elorida  Hardware 
Company,  a  corporation  created  and  existing 
under  the  laws  of  Florida,  and  having  its 
principal  place  ot  business  In  the  dty  of 
Ja(ftBonvlIl^  connty  of  Duval,  and  state  of 
Florida,  claUns  to  have  a  lien  upon  said 
property;  but  yonr  orator  avers  that,  tf  It 
has  any  auidi  lien,  it  is  subordinate  to  the 
lien  of  your  orator. 

"Twelfth.  That  Qulncey  B.  Brown,  who 
reaidea  ta  said  Duval  county,  dalma  to  have 
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a  lien  on  said  lots  thirty  and  tlilrty-one;  bat 
your  orator  avers  tbat,  If  be  has  any  bu^ 
lien,  It  Is  subordinate  to  the  lien  of  yonr  ora- 
tor. 

'Thirteenth.  That  John  Uoyd,  who  resides 
in  said  Duval  county,  claims  to  have  some 
Interest  In  said  property;  but  yonr  orator 
avers  that.  If  he  has  any  such  Interest,  It  Is 
subordinate  to  the  lien  of  your  orator. 

"To  the  end,  therefore,  ttiat  the  said  de- 
fendant may,  If  they  can,  show  why  your 
orator  shoald  not  have  tbe  relief  hereby 
prayed,  and  may.  upon  their  several  and  re- 
spective corporal  oaths,  and  according  to  the 
beat  and  utmost  of  their  several  respective 
knowledge,  Information,  remembrance,  and 
belief,  full,  true,  direct,  and  perfect  answer 
make  to  each  of  tbe  several  allegations  here- 
inbefore numbered  and  set  forth,  and  that 
an  acconnt  may  be  taken  of  what  Is  due 
yonr  orator,  under  the  terms  of  the  said 
agreement,  for  principal.  Interest,  fines,  and 
taxes  and  InsaranGe  premloms  paid  out  by 
your  orator,  ai^  tbat  it  may  be  ascertained 
what  snm  would  be  a  reasonable  fee  to  be 
paid  to  complainants  solicitors,  and  tiiat  the 
said  defendants  may  be  required  to  pay  the 
same,  and  all  costs,  and  In  default  thereof 
tbat  the  said  premises  may  be  sold,  and  tbe 
proceeda  thereof  applied  to  tbe  payment  of 
said  snms,  and  that  a  decree  over  for  any 
deficiency  may  be  rendered  against  the  said 
defendant  George  A.  Maxwell,  and  tbat  a  re- 
ceiver may  be  appointed  to  take  possession 
of  the  said  premises  pending  this  litigation, 
and  collect  the  rents,  to  be  applied  to  the 
payments  of  any  decree  which  your  orator 
may  obtain  herein,  and  tbat  said  defendants, 
and  each  of  them,  may  be  barred  of  all  eq- 
uity of  redemption  In  and  to  the  said  prem- 
ises, and  that  the  purchaser  may  be  let  Into 
possession  thereof,  and  tbat  your  orator  may 
have  Bucb  other  and  further  relief  in  tbe 
premises  as  the  nature  of  his  case  may  re- 
qulreb  and  to  equity  shall  seem  meet; 

*'Bxhlbit  A. 
*'Ai^llcatlon  fov  Advance;. 

"JackBonvllle,  Fla.,  October  17,  1892.  I 
bereby  make  application  to  the  Jacksonville 
Loan  and  Improvement  CJompany  to  advance 
me  $7,600.00,  gross,  on  one  share  of  stock 
standing  In  my  name,  the  net  amount  of 
such  advance  to  be  used  to  pay  off  2,500 
mtge.  and  build  four  bouses  on  the  follow- 
ing descrtbed  property:  Lots  29.  80,  81,  N. 
^  of  84,  35,  36  In  Brooklyn  Extension,  com- 
monly called  Riverside,  situated  on  Cleave- 
land,  Date  and  Orange  Sts.  On  No.  29  now 
stands  a  house  Insured  for  $1,500,  and  val- 
ued by  me  at  not  less  than  $2,000.  Bach  lot 
is  100x125  ft,  high  and  dry.  The  same  be- 
ing tbe  property  of  myself  and  offered  for 

sale  at  tbe  snm  of  $  .   Geo.  A.  Maxwell, 

by  W.  B.  Clarkson,  Agt 

"We,  tbe  appraising  committee,  have  ex- 
amined the  above-described  property,  and 


recommend  Out  Uie  advance  be  made  of 
$7,800.    John  ConnUf.    FhlUp  Walter.  W. 

A.  MacDnff. 

"Jacksonville,  Fla.,  February  6,  1898.  I 
have  examined  the  title  to  the  within  prop- 
erty, and  from  said  examination  believe  tbe 
title  to  be  good,  subject  to  the  mortgage  to 
H.  B,  DIU  for  2,500  and  Int  J.  W.  Archi- 
bald, Attorn^  Tbe  Jacksonville  Loan  and 
Improvement  Co. 

"Jacksonville,  Fla.,  Febrnary  17tb,  1898. 
Secretary  Tbe  JacksmvIUe  Loan  and  Im< 
provement  Company:  Issue  warrant  tot  net 
amount  of  within  application.  Joa^  H. 
Durkee,  President" 

Then  follows  Exhibit  B,  wblcb  to  a  warran- 
ty deed  from  Oeorge  A.  Maxwell  and  bte  iHfe 
to  said  Jacksonville  Loan  &  Improvement 
Company,  dated  the  13th  day  of  February. 
A.  D.  1893,  In  consideration  of  the  recited 
sum  of  $7,800,  conveying  tbe  property  above 
described  In  the  bill,  which  deed  vras  doly 
signed,  sealed,  witnessed,  delivered,  acknowl- 
edged for  record,  and  recorded  in  Book  81. 
p.  624,  In  tbe  xnibUe  records  of  Duval  coun- 
ty, Florida. 

Then  follows  Bxbiblt  O,  to  wltt 

"Bxhlbit  a 

"For  value  rec^ved.  I  promise  to  pay  to 
the  Jacksonville  Loan  and  Improvement 
Company,  a  corporation  duly  incorporated 
under  the  laws  of  the  state  of  Florida,  the 
sum  of  seven  thousand  three  hundred  dol- 
lars, vrith  Interest  from  date  At  the  rate  of 
seven  per  cent  per  annum,  according  to  tbe 
by-laws  of  said  company,  as  rent  for  tbe 
land  and  premises  situated  in  the  county 
of  Duval,  state  of  Florida,  lots  twenty-nine 
(29).  thirty  (30),  thirty-one  (31).  the  north 
half  of  lot  thirty-four  (34),  lots  thirty-live 
(35),  and  thlrty-slx  06),  of  the  supplement  to 
HIveralde,  according  to  plat  recorded  in 
Book  C,  page  434,  Duval  county  records  of 
deeds,  and  more  particularly  described  in  a 
deed  dated  February  thirteenth.  1898,  from 
George  A.  Maxwell  and  Annie  J.  Maxwell, 
his  wife,  to  the  Jacksonville  Loan  and  Im- 
provement Company,  which  said  rent  I  agree 
to  pay  in  one  hundred  and  twenty  months, 
from  tbe  date  hereof,  to  equal  monthly  In- 
stallments of  eighty-two  and  >Vt«o  doOara 
per  month,  on  the  eleventh  In  eadi  and  erery 
month  until  tbe  whole  la  paid. . 

"Bach  monthly  installment  vnpald  aball 
bear  Interest  at  the  rate  of  seven  per  cent 
per  annum  until  paid,  and  any  defttult  shall 
be  subject  In  addition  to  such  fine  or  penalty 
as  the  by-laws  may  prescribe.  I  further 
agree  to  hold  said  premises  as  the  tenant  ct 
the  company,  and  to  pay  as  part  of  raid  rent, 
but  in  addition  to  the  above  sum,  all  taxes 
of  every  nature,  kind  or  description,  water 
rents  and  all  levies  or  assessments  that 
may  be  made  on  said  property  by  any  state, 
county  or  municipal,  or  other  authority,  to 
pay  for  all  repairs  that  may^  deemed  nee- 
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essary  by  nld  eompmy  or  Iti  boaid  of  & 
rectcwB,  and  to  make,  or  cause  to  be  made 
at  my  expense,  said  repairs  whenever  no- 
tified 80  to  do  said  board,  and  to  keep 
said  property  Insured  fmr  the  benefit  of  said 
company,  in  any  company  that  may  be  des- 
ignated by  It,  and  to  pay  all  pceminms  of  In- 
anrance.  I  furtber  agree  to  pay  to  said  com- 
pany all  monthly  <a  other  does.  In  the  sbi^ 
ot  Installments,  interest,  premloms  for  insnr- 
«nce,  fines  and  arrearages,  that  may  be  dne 
to  said  company,  or  that  may  be  paid  out  by 
said  company  for  m^  according  to  the  true 
Intent  and  meaning  of  the  by-laws  of  said 
onnpany,  and  to  perform  every  dnty  Imposed 
tipon  me  by  said  by-laws,  and  to  do  every- 
thing  and  to  pay  erery  charge  therein  re- 
qntred  as  if.  the  same  was  herein  set  forth 
and  specifically  mentioned,  and  to  pay  all 
costo  and  expenses.  Including  reasonable  at- 
torneys fees,  that  said  company  may  be 
pot  to  In  any  proceeding  that  may  be  Instl- 
tnted  to  enforce  any  claim  of  doty  ag^bost 
me. 

"I  forther  agree  to  give  additional  security, 
when  tbe  same  may  be  demanded  by  said 
board  of  directors.  I  further  agree  that 
•bonld  I  make  default  for  tbree  consecutlTe 
monlbs  In  tbe  payment  of  tbe  monthly  In- 
stollments  aforesaid,  or  In  keeping  any  of 
tlw  covenanta  contained  herein,  then  the  en- 
tire balance  due  upon  the  sum  aforwald 
shall  at  (moe  become  dne,  payable  and  col- 
lectible; and  after  the  sale  of -tbe  property 
btid  by  the  company  the  proceeds  shall  be 
applied— first,  to  the  payment  of  all  ex< 
pmses,  and  the  balance  vptm  the  debt  afore* 
said,  and  Z  shall  be  bound  and  do  hereto 
agree  to  'pay  any  deficiency  remaining  un- 
paid. 

**I  fnrtha  agree  that  upon  default  In  tbe 
payment  of  any  sum.  or  tbe  performance  of 
any  doty  herein  undcortaken  or  Imposed  Ify 
said  by-laws,  or  required  by  any  r^ulatUm 
that  may  be  adopted  by  said  company,  or  Its 
pvosfer  officers.  In  furtherance  of  the  purposes 
of  said  company,  to  be  detennlned  by  it, 
firom  henceforth  said  tenancy  shall  cease, 
and  I  will,  or  In  case  of  my  deatji,  my  belrs, 
executors,  and  administrators,  shall  at  once 
deliver  to  ssid  company  full,  peacealde  and 
quiet  possession  of  said  premises,  and  any 
and  all  Improvements.  Including  flztnres 
tliereon,  and  all  that  may  be  put  thereon 
while  In  my  possession. 

"Upon  failure  to  surrender,  said  company 
sball  have  fall  and  ample  right  to  proceed  to 
obtain  possemlon  ot  the  same  In  any  maU' 
ner  provided  by  law  against  a  tenant  in 
arrears  or  holding  over,  or  In  any  other  legal 
way,  and  sdl,  convey  and  dispose  of  the 
sanw  as  provided  by  Its  by-laws.  I  further 
agree  to  give  notice  to  all  builders,  mechanics 
and  materialmen  before  building  or  famish- 
ing any  mataiial  for  the  repair  or  Improve- 
ment of  said  premises  that  said  company 
bolds  the  title  to  the  premises.  I  also  agree 
that  any  alteration  or  amendment  of  said 


br-lavB  sbal!  not  affect  the  validity-  of  this 
obligation,  and  that  I  will  pay  any  sum  or 
sums  of  m6ney,  and  discharge  any  obligation 
tiiat  may  be  demanded  or  required  by  said 
amended  by-laws,  and  this  obligation  shall 
be  held  and  construed  to  be  binding  under 
the  same,  and  In  conformity  therewlfli. 

"In  testimony  whereof.  I  have  hereunto 
set  my  band  and  seal  this  thirteenth  day  of 
February,  1808. 

"George  A.  MaxwelL  [SeaL] 
"Annie  J.  MaxwelL  [SealJ 

"Sxecuted  In  presence  ot 
"0.  N.  Slaxwell, 
"C.  B.  BushnelL 

*^or  and  in  consideration  of  the  sum  of 
five  dollars,  to  me  In  hand  paid  by  tbe  Jack- 
eoQTllIe  Loan  and  Improvement  Company, 
the  receipt  whereof  Is  hereby  acknowledged, 
and  other  valuable  considerations  me  there- 
unto moving,  I  do  hereby  transfer,  assign 
and  set  over  to  the  Bald  company,  one  share 
of  stock  In  said  company  as  collateral  se- 
curity for  the  fnlfiUment  of  the  within  oblt- 
gatloD.  dated  February  — ,  1893,  for  seven 
thousand  three  hundred  no/100  dollars.  I 
further  agree  and  bind  myself  to  pay  to 
said  company  the  balance  due  npon  said 
stock,  to  wit:  One  dollar  per  share.  In 
monthly  Installments,  according  to  the  by- 
laws of  said  company.  I  further  agree  that 
said  stock  may  be  disposed  of  according  to 
the  by-laws  of  said  company,  waiving  all  no- 
tice and  time,  and  any  right  as  to  the  place 
of  sale,  or  other  right  as  to  the  time,  place 
and  manner  of  disposing  of  the  same,  to 
which  I  may  be  entitled  under  any  law. 

"In  witness  whereof,  I  have  hereunto  set 
my  baud  and  seal,  this  thirteenth  d^  of 
February,  A.  D.  1808: 

"Cteoi^e  A.  Mazw^  [BealJ 

**Ezecuted  In  presence  of 
"C.  S.  Bushnell, 
•*0.  W.  Maxwell." 

Bxhibtt  No.  L 
*'J.  L.  ft  I.  Co.  vs.  Maxwell.   Filed  In  evi- 
dence before  me  this  2d  day  of  August.  A.  D. 
1898,  marked   'Exhibit  Na   V    Ohas.  8. 
Adams,  Special  Master." 

Then  follows  Exhibit  D  to  the  bill,  tbe  by- 
laws of  said  Ja<^sonvlIle  Loan  ft  Impxove- 
meat  Gompany,  which  it  Is  unnecessary  to 
insert,  as  the  substance  thaeof  pertainliv  to 
Oie  ocmidderatlon  of  the  case  is  contained  in 
the  bill,  answw,  and  exhibits. 

On  the  1st  day  of  December.  1887.  the  de- 
fendante  George  A.  Maxwell  and  Annie  J 
Maxwell,  his  wife,  filed  their  Joint  answer, 
in  words  and  figures  tollowtog,  omitting  tb» 
Cnmal  parte: 

"(1)  The  complainant  is  a  corporation  In- 
cOTporated  and  existing  under  and  ^  virtue 
of  ui  act  of  tto  L^slature  of  Florida  en- 
titled  'An  act  to  provide  for  Qie  creatitm  of 
cwporatlons  and  to  prescribe  their  general 
powras  and  liabilities/  approvedf^unut^^ 
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1868,  and  tbe  acts  amendatory  thereto,  the 
articles  of  Incoipoiatlon  of  said  complalDant 
being  duly  filed  In  the  oflSce  of  the  clerk  of 
tbe  circuit  court  of  Duval  county,  Florida, 
on  May  11,  1889;  and  these  defendants  say 
it  Is  true  that  the  defendant  George  A.  Max- 
well wsM  the  holder  and  owner  of  one  share 
of  stock  In  said  corporation. 

"(2)  These  defendants  admit  the  truth  of 
the  allegations  contained  in  tbe  second  para- 
graph of  said  un. 

"(8)  These  defendants  admit.  In  response 
to  the  allegations  of  the  third  paragraph  of 
said  blU,  that  said  application  for  a  loan,  so 
alleged  to  hsTe  been  made  In  paragraph  2, 
was  approved  for  the  sum  of  $7,300;  but 
these  defendants  deny  that  said  sum  of  $7,- 
800  was  adTanced  or  paid,  in  pursuance  of 
said  application  and  approval,  or  otherwise 
advanced  or  paid,  to  said  defendant  George 
A.  Maxwell.  On  the  contrary  thereof,  these 
defendants  aver  that  said  complainant  has 
paid  or  advanced  no  sum  of  money  whatever 
to  said  defendant,  Gecvge  A.  Maxwell;  but 
these  defendants  allege,  upon  Information 
and  belief,  that,  under  said  application  and 
approval,  said  complainant  paid  out  to  divers 
persons  at  divers  times  between  the  13th  day 
of  February,  1893,  and  tbe  80th  day  of  Octo- 
ber, 1893,  for  the  use  and  benefit  of  said 
defendant  George  A.  Maxwell,  certain  sums 
of  money,  the  exact  amount  of  which  these 
defendants  have  been  unable  to  ascertahi, 
but  amounting,  as  near  as  these  defendants 
have  been  able  to  ascertain,  In  the  aggregate, 
to  between  $5,800  and  $6,500.  These  sums 
were  so  paid  out  to  divers  persons,  except 
the  sum  of,  to  wit,  $2,334.43,  so  paid  to  said 
mw^agee,  Henry  B.  Dill,  on  tbe  approval  of 
one  W.  A.  MacDuff,  who  was  then  and  there 
tbe  agent  of  the  complainant,  and  in  no  wise 
tbe  agent  or  representative  of  these  defend* 
ants.  And  further  answering  said  paragraph 
3,  Uiese  defendants  aver  the  truth  to  be, 
upon  information  and  belief,  that  said  com- 
plainant deducted  and  retained  out  of  said 
sum  of  $7,300  so  agreed  to  be  advanced,  the 
sum  of  10%  thereof,  to  wit,  $730,  which  sum 
the  complainant  claimed  as  a  commission  or 
discount,  under  the  complainant's  construc- 
tion of  a  provision  of  tbe  by-laws  of  said 
complainant,  as  a  fixed  premiom  or  bonus 
for  said  loan  or  advance,  a  copy  of  which 
said  by-laws  Is  by  said  complainant  made  a 
part  of  its  bill,  aa  Exhibit  D. 

"(4)  And  these  defendants,  answering  the 
fourth  paragraph  of  said  bill,  admit  that  they 
executed  and  delivered  to  complainant  a  cer- 
tain paper,  In  writing,  putporting  to  be  a 
warranty  deed,  and  purporting  to  be  for  and 
in  consideration  of  the  said  sum  of  $7,300  so 
alleged  to  have  been  advanced  to  the  said 
George  A.  Maxwell,  to  convey  to  said  com- 
plainant In  fee  simple  the  property  set  forth 
and  described  In  said  paper  In  writing,  the 
original  of  which  Is  attached  to  complain- 
ant's bUI  as  Exhibit  B;  but  these  defendants 
deny  that  said  snm  of  $7,800  was  then  or 


thereafter  advanced  to  said  HaxweU  as  al- 
leged, nor  was  any  advance  made  or  snm 
loaned,  other  than  as  set  forth  In  paragraph 
S  of  this  answer.  And  these  defendants, 
further  answering  said  i)aragraph  4,  allege 
that  said  application  for  an  advance  of  mon- 
ey (a  copy  of  which  is  attached  to  the  bill 
as  Exhibit  A),  said  butrnment  In  writing 
purporting  to  be  a-  warranty  deed  (the  orig- 
inal of  which  la  attached  to  said  bill  as  Ex- 
hibit B),  the  agreement  In  writing  made  by 
these  defendants  (a  copy  of  which  Is  attach- 
ed to  tbe  bill  as  Exhibit  0),  and  a  certain 
paper  In  writing  purporting  to  be  a  bond  for 
title  executed  by  said  complainant  to  said 
defendant  George  A.  Maxwell,  recorded  In 
Book  84,  folio  62S,  of  the  public  records  of 
Duval  county,  Florida,  the  original  of  which 
is  hereto  attached  aa  part  hereof  as  Exhibit 
A,  are  all  part  and  parcel  of  one  and  the 
same  transaction;  and  these  defendants  avor, 
upon  information  and  belief,  that  the  effect 
of  said  various  Instruments  in  writing.  In 
contemplation  of  law,  Is  the  same  as  though 
these  defendants  bad  made  and  executed  a 
bond  and  mortgage  to  said  complainant;  and 
these  defendants  aver,  upon  Information  and 
belief,  that  tbe  legal  title  to  said  property 
described  In  said  paragraph  4  of  said  blll» 
and  in  said  various  instruments  In  writing 
above  referred  to,  is  in  said  defendant  George 
A.  Maxwell,  and  that  said  complainant  has 
only  a  lien  on  said  propwty  for  whatever 
sum  or  sums  of  money  may,  on  an  account- 
ing and  ascertainment  of  the  amount  there- 
of, be  adjudged  to  be  due  it 

"(Si  These  defendants,  furthw  answering 
said  bill,  admit  that  they  made,  executed, 
and  delivered  to  complainant  an  agreement 
as  alleged  In  paragraph  6  of  said  bill;  but 
these  defendants  aver  that  said  sum  of  $7,- 
800  so  agreed  to  be  paid  by  said  defendants 
was  not  In  fact  advanced  or  loaned,  nor  was 
the  sum  so  to  be  repaid  rent  for  said  prem- 
ises, but  was  money  alleged  In  paragraph  S 
of  said  bin  to  have  been  advanced  to  said 
defendant  George  A.  Maxwell,  said  premise 
being  hypothecated  as  security  for  the  repay- 
ment thereof,  which  said  sum  was  not  ad< 
vanced,  as  these  defendants  aver,  nor  was 
any  sum  or  sums  in  fact  advanced,  other 
than  as  set  forth  in  paragraph  S  of  this  an- 
swer; and  tbeae  defendants  further  aver,  up- 
on Information  and  belief,  that  said  monthly 
Installment  of  $82.13  so  agreed  to  be  paid 
said  corporation  was  in  fact  made  up  of  a 
certain  amount  of  the  principal  sum  so  claim- 
ed to  have  been  loaned,  to  wit,  $00.84,  and  a 
certain  amount  of  Interest,  to  wit,  $21.20. 
And  these  defendant,  further  answering  par- 
agraph 6,  say  that  at  the  time  they  entered 
into  said  agreement  they  intended  to  In  al2 
respects  comply  therewith,  and  to  carry  out 
the  terms  of  tbe  same,  and  that  they  were 
not  aware  that  tbe  said  agreement  was  In 
any  wise  fraudulent,  cormpt,  illegal,  or  usu- 
rious, or  that  usury  was  Inherent  tba%tn; 
that,  upon  this  salt  betnflL'^tltatedi  tbey 
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were  and  are  advised  counsel  that  said 
agreement  Is  fraudulent,  corrupt,  illegal,  and 
naarfons,  in  that  by  said  agreement  they 
have  become  'obligated  to  pay  a  greater  sum 
than  the  actual  principal  sum  received,  to- 
gether with  Interest  at  the  rate  of  ten  per 
centum  per  annum,'  as  more  partlcalarly  set 
forth  hereafter. 

"(6)  These  defendants  aver  that  under  and 
by  the  terms  of  said  agreement,  and  under 
the  by-lawB  of  said  corporation,  which  are  a 
part  of  said  agreement,  said  corporation 
sought  to,  and,  upon  information  and  belief, 
these  defendants  aver  It  did,  retain  out  of 
said  sum  of  ¥7,300  so  alleged  to  have  been 
advanced  to  the  defendant  George  A.  Max- 
well the  sum  of  10%  thereof,  to  wit,  $730, 
as  a  commission,  discount,  premium,  or  bo- 
nus, making  the  amount  to  be  actually  paid 
over  or  advanced  the  sum  of  $6,570;  and 
Interest  was  charged,  under  said  agreement, 
on  said  gross  amount  of  $7,300,  at  the  rate 
of  7%  per  annum  from  date  of  said  agree- 
ment And  these  defendants  aver,  as  they 
have  been  advised,  that,  In  the  event  of  de- 
fault within  a  year  for  three  consecutive 
months  in  the  payment  of  said  monthly  dues 
or  Installments,  they  became  obligated,  under 
said  agreement,  and  said  corporation  is  seek- 
ing to  require  them,  to  pay  more  than  the 
'actual  principal  sum  received,  together  with 
interest  at  the  rate  of  ten  per  centum  per 
annum*  for  the  time  said  defendants  have 
had  the  use  and  benefit  of  the  money  actual- 
ly received. 

"(7)  And  these  defendants  further  say,  as 
they  have  been  advised,  that,  under  and  by 
the  terms  of  said  agreement,  In  the  event 
these  defendants  defaulted  In  the  payment 
of  monthly  dues  or  Installments,  they  be- 
came obligated  to  pay,  and  said  corporation, 
as  these  defendants  believe,  Is  now  seeking 
to  require  them  to  pay.  In  addition  to  inter- 
est at  the  rate  of  7%  per  annum  on  said 
alleged  principal  sum  of  $7,300,  Interest  at 
the  rate  of  7%  per  annum  upon  each  and 
every  unpaid  monthly  Installment  of  $82.13, 
which  said  monthly  InBtallment  la  made  up 
of  $60.81  principal  and  $21.29  Interest;  and 
thereby  said  defendants  obligated  them- 
selves, as  they  have  been  advised,  and  said 
corporation  Is  now  seeking,  as  these  defend- 
ants are  Informed  and  believe,  to  require 
these  defendants  to  pay  more  than  the  'ac- 
tual principal  sum  received,  together  with 
Interest  at  the  rate  of  ten  per  centum  per 
annum'  for  the  time  said  defendants  have 
had  the  use  and  benefit  of  the  money  actual- 
ly received. 

"<8)  And  these  defendants  further  say,  as 
they  have  been  advised,  that,  under  and  by 
the  terms  of  said  agreement.  In  the  event  of 
default  on  the  part  of  said  defendants  in  said 
monthly  payments  or  installments,  said  de- 
fendants obligated  themselves  to  pay,  and, 
upon  Information  and  belief,  they  allege  said 
corporation  Is  now  seeking  to  require  them 
to  pay,  in  addition  to  7%  per  aonnm  on  said 


alleged  principal  sum  of  $7^300,  and  In  addi- 
tion to  interest  at  the  rate  of  7%  per  annum 
upon  each  monthly  installment  of  $82.13  re- 
maining unpaid,  a  fine  of  10%  of  the  sum 
defendants  are  In  arrears  in  the  payment  of 
said  monthly  installments  for  every  month 
said  arrears  are  unitald;  and  thereby  these  de- 
fendants obligated  themselves,  as  they  have 
been  advised,  and  as  they  have  been  inform- 
ed and  believe,  and  so  charge  the  truth  to 
be,  the  said  corporation  la  now  seeking  to 
require  them,  to  pay  more  than  the  'actual 
principal  sum  received,  together  with  inter- 
est at  the  rate  of  ten  per  centum  per  an- 
num' for  the  time  said  defendants  have  bad 
the  use  and  benefit  of  the  money  actually  re- 
ceived, 

"(9)  And  these  defendants  further  say  that 
in  the  event  said  defendants  defaulted  In  the 
payment  of  the  said  monthly  Installment  of 
$^.13,  under  and  by  the  terms  of  said  agree- 
ment, said  defendants  were  obligated,  as  they 
are  advised,  for  the  forbearance  on  the  part 
of  said  corporation  to  enforce  the  collection 
thereof,  to  pay  Interest  thereon  from  date 
said  installment  became  due  at  the  rate  of 
7%  per  anniun  until  paid,  and  in  addition 
thereto  the  sum  of  10%  thereof  for  every 
month  said  Installment  is  unpaid;  and  there- 
by, these  defendants  say,  said  contract  be- 
came and  was  and  is  usurious. 

"(10)  And  these  defendants  further  say,  as 
they  are  advised  and  believe,  and  upon  such 
Information  and  belief  state  the  fact  to  be, 
that  the  terms,  provisions,  and  conditions  of 
said  transaction  so  expressed  In  the  said  sev- 
eral instruments  of  writing  set  up  in  the  bill 
and  this  answer  as  parts  of  one  transaction 
were  devices  and  contrivances  whereby,  and 
under  cover  whereof,  under  the  facts  herein 
set  up,  a  larger  amount  of  Interest  in  fact 
than  is  allowed  by  the  statute  for  the  loan 
or  forbearance  of  money  was  exacted  of  de- 
fendants, and  herein  sought  to  be  enforced 
against  these  defendants.  And  these  defend- 
ants say,  as  they  are  advised  and  believe, 
and  upon  such  Information  and  belief  state 
the  fact  to  be,  that  nothing  is  due  complain- 
ant, other  than  the  principal  sum  so  advan- 
ced or  loaned  to  the  defendant  George  A. 
Maxwell,  of  the  exact  amount  of  which  these 
defendants  are  not  advised. 

"(11)  And  further  answering,  these  defend- 
ants admit  the  sixth  paragraph  of  said  bill 
to  be  true. 

"(12)  And  further  answering,  in  response 
to  the  seventh  paragraph  of  said  bill,  these 
defendants  say  that  when  the  application  for 
a  loan  was  approved  for  $7,300,  as  alleged  in 
said  hill,  and  for  and  in  consideration  of  the 
fact  that  the  said  complainant  corporation 
retained  possession  of  and  full  control  over 
the  said  funds  so  approved  as  a  loan,  it  was 
agreed  and  understood  by  and  between  the 
said  corporation  and  the  defendant  O.  A. 
Maxwell,  and  said  understanding  and  agree- 
ment was  for  a  time  acted  upon  by  said  com- 
plainant, that,  out  of  g^tlSB'^^^?t^g*e 
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in  the  posaessloii  of  said  corporation,  the 
montl]l7  Installments,  as  they  became  dae, 
should  be  paid  by  said  corporation,  which 
anms,  whatever  they  might  In  tbe  aggregate 
amount  to,  were  to  be  r^Miid  to  aald  corpora- 
tion when  said  corporation  was  called  upon 
to  have  a  final  settlement  wltb  the  oontrac^ 
or  who  was  then  building  tbe  honsee  for  the 
defendant  O.  A.  Maxwell.  And  tbeee  defend- 
ants further  say  that  the  defendant  G.  A. 
Maxwell,  during  the  month  of  July  or  An- 
gust,  1S93,  finding  be  could  no^  on  account 
of  the  financial  stringency  then  existing,  get 
certain  money  he  bad  depended  upon,  ap- 
plied to  one  W.  P.  Glfford  to  borrow  $1,000 
for  the  purpose  of  paying  back  all  money 
that  may  hare  been  paid  by  Bald  corporatloD 
under  said  miderstandlng  and  agreement,  and 
to  enable  said  defendant  to  pay  all  taxes, 
charges  by  said  contractor  for  extra  work, 
Insurance  premiums,  etc.;  and  said  OUford 
agreed  to  let  said  defendant  have  the  sum  of 
$1,000.  provided  tbe  defendant  could  get  tbe 
lot  on  which  he  then  resided  released  from 
tbe  lien  thereon  held  by  said  corporation,  and 
would  mortgage  the  same  to  fbB  said  Giflord 
as  security  for  said  loan.  Thereupon  said 
G.  A.  Maxwell  applied  to  mid  complainant 
for  a  release  of  said  lot  from  tbe  Hen  held 
by  it;  and.  after  some  time  elapsed,  said  6. 
A.  Maxw^l  was  notified  by  W.  A.  Bours,  the 
secretary  of  said  complainant,  that  the  board 
of  directors  refused  to  release  said  lot,  but 
tbat  they  would  increase  the  loan  to  said 
Bfaxwell  to  such  a  sum  as  would  be  sufficient 
to  cover  the  accrued  monthly  Installments, 
insurance  premiums,  charges  fbr  extra  work 
done,  etc.,  up  to  $1,000.  Thereupon  tbe  said 
Maxwell  notified  said  GifEoid  that  be  did  not 
wisb  to  consummate  said  loan  of  $1,000,  and 
rested  quiet  In  the  belief  that  tbe  loan  to 
him  would  be  so  increased,  whenever  it 
sbonid  be  ascertained  what  amount  was  nec- 
essary to  cover  tiie  monthly  installments  a^ 
ready  accrued.  Insurance  premiums,  ete.,  up 
to  $1,000;  and  said  Maxwell  expected  tiie 
aald  loan  to  be  so  Increased,  although  he 
knew  tbe  Increase  had  not  been  made,  and 
rested  quietly  in  said  belief  until  the  latter 
part  of  December.  1803,  wherefore  tiiese  de- 
fendants say  Oxey  are  not  In  defiiult  as  al- 
leged in  said  biU. 

**(1S)  And  bi  answer  to  the  eighth  para- 
graph of  said  bill  these  defendants  say  they 
are  not  advised  as  to  tbe  amount  due  by 
them  to  said  complainant,  and  demand  strict 
proof  thereof;  that  th^  are  not  advised  as 
to  any  taxes  or  insurance  i«emiums  paid  by 
said  corporation,  and  dematid  strict  proof 
thereof. 

"And  further  answering  said  paragraph, 
said  defendants  say  that  In  the  early  pert  of 
January,  1804,  said  defendant  G.  A.  Maxwell, 
through  bis  brother  J.  S.  Maxwell,  as  his 
agent,  requested  thst  a  statement  of  what 
said  corporation  claimed  to  be  due  from  him 
to  it  be  furnished  blm.  In  order  that  he  might 
raise  the  amount  so  claimed.  If  possible,  and 


pay  oif  all  said  Ibdebtednesa;  but  said  state- 
ment has  never  been  furnished  to  eitiior  of 
these  defendants,  or  to  their  agents,  attor^ 
neys,  or  to  any  one  acting  for  them  or  In 
tbeir,  behalf,  and  these  defendants  have  nev- 
er been  able  to  ascertain  what  amount  they 
should  raise  to  pay  off  the  claim  of  said  cor- 
poration,  nor  do  they  now  know  the  exact 
amount  of  the  indebtedness  due  plaintiff, 

"(14)  And  these  defendants  deny  tbe  alle- 
gations of  the  ninth  paragraph  of  said  Un. 

"(15)  These  defendants  admit  the  allega- 
tions of  the  tenth  paragraph. 

"(16)  These  defendants  say  they  are  not 
advised  as  to  the  truth  or  falsity  of  the  alle- 
gations of  the  eleventh  paragraph,  and  de- 
mand proof  thereof. 

"(17)  These  defendants  deny  that  Q.  B. 
Brown  has  a  Uen,  but  admit  he  claims  one. 

"(18)  These  defendants  ^y  the  allega- 
tions of  the  thirteraitb  paragraph. 

"(19)  And  these  defendants,  further  an- 
swering the  said  bill,  say  they  are  not  In- 
debted, and  were  not  Indebted  at  any  time, 
to  tbe  complainant,  in  the  sun  of  $7,722.12, 
as  all^^ed  in  said  bill;  that  no  H«n  exists 
now  or  heretofOra  existed  or  was  created 
upon  the  premises  described  in  said  bill,  or 
is  or  was  capable  of  being  enf<med  tha«on 
for  the  said  sum;  tbat,  on  the  contrary  there- 
of, tbe  indebtedness  protected  by  a  Um  on 
said  premises  Is  largely  less  than  the  amount 
so  claimed;  that  these  defendants  are  not 
advised  of  the  exact  amount,  though  they 
have  sought  diligently  to  get  the  informa- 
tion, which  has  be«i  loaned  to,  or  paid  out 
on  account  of.  the  defendant  George  A.  Max- 
well,' constituting  a  Uen  oa  said  ^mnlaes; 
that  prior  to  the  institution  of  this  suit,  ap- 
plication was  made  to  the  complainant  for  a 
statement  of  the  amount  so  advanced  and  so 
paid  out;  that  this  application  was  made  so 
as  to  enable  these  defendants  to  raise  the 
funds  necessary  to  dlsiAarge  the  ssld  Ind^- 
edness  jwotected  by  tbe  lien  oeated  by  tlM 
transactions  herein  set  forth;  and  that  com- 
plainant failed  to  furnish  to  the  defendant 
the  Informatitm  so  ai^lled  for,  and  fidled  to 
furnish  to  tiiese  defendants  any  taiformatlon 
In  the  premises.  And  these  defradante  avw 
their  willingness  to  have  the  sums  so  in  tact 
advanced  to,  or  paid  out  on  account  of,  tiie 
defendant  George  A.  Blaxwell,  ascertained 
upon  a  reference  by  this  court  in  that  b^ialf , 
or  as  this  court  may  deem  props';  and  that 
the  principal  of  said  several  sums  so  ascer- 
tained be  adjudicated  and  enforced  as  a  Itat 
on  said  premises." 

And  then  follows  the  clause  denying  any 
ai^  all  manner  of  unlawful  combination, 
etc.,  the  signatures  of  counsel,  and  affidavit 
of  both  defendante  as  to  the  truth  of  answer. 

Exhibit  A  is  as  follows: 

"Exhibit  A. 

"Upon  the  payment  of  an  obligation  for 
seren  tbousand  three  hundred  dollars,  with 

Intfflest  thereon  from  date  at/g^en^ecfcent. 
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per  ajmnm,  payable  la  one  hundred  a&d  twen- 
ty months,  in  monthly  InataBmentB  <tt  eighty- 
two  and  ^s/ioo  dollara  per  month,  and  the 
further  payment  of  all  taxes,  asaesamiaita, 
water  rents.  Insurance,  repairs,  and  other  ob- 
llgatkms  contained  In  the  contract  this  day 
made  and  dellrered  by  George  A.  Maxwell 
to  the  Jacksonrille  Lo^n  and  Improvement 
Company,  then  said  company  agrees  to  con- 
vey  to  said  George  A.  Maxwell,  bis  heirs  or 
assigns,  at  his  cost  and  expense,  without 
warranty,  except  as  against  Itself  and  suc- 
cessors, and  those  claiming  under  or  through 
it  all  that  lot,  tract  or  parcel  of  land  situate, 
lying  and  being  In  the  county  of  Duval,  and 
state  of  Florida,  lots  twenty-nine  (29).  thirty 
(30).  thirty-one  (31),  the  north  "half  of  lot 
thirty-four  04),  lots  thlrty-flve  (86)  and  thlr- 
ly-slx  (36)  of  the  supplement  to  Blrerslde, 
aecwding  to  plat  recorded  In  Book  C.  page 
434,  DuTal  coun^  records  of  deeds.  And 
more  particularly  described  In  a  deed  dated 
February,  1803,  from  George  A.  Maxwell  and 
Annie  J.  Maxwell  to  said  company. 

"Upon  failure  for  three  consecutiTe  months 
to  pay  tbe  monthly  lustallmatts  aJkMresald.  or 
failure  for  three  consecutlTft  months  to  keep 
and  perform  any  of  tbe  coveoants  herein  con* 
tained,  then  and  in  auy  such  event,  the  en- 
tire debt  shall  ^iso  fecto  become  due,  pay- 
aUe  and  collectll^  and  said  tenanor  diall 
cease. 

"Said  company  further  agrees,  that  so  long 
as  said  George  A.  Maxwell  shall  pay  the 
monthly  installments  aforesaid,  and  conform 
to  the  otber  obligations  of  the  contract  afore- 
said, as  well  as  the  t^-lawa  of  tiie  company, 
that  he  shall  have,  use,  occupy  and  enjoy 
the  premises;  but  upon  any  such  default  for 
three  consecutlTe  months  said  tenancy  shall 
cease. 

"In  witness  whereof,  said  company  has 
caused  these  presents  to  be  signed  by  its 
iwssident  and  secretary,  and  ita  corporate  seal 
affixed  ttiia  13th  day  of  February,  A.  D.  1883. 

"The  JacksouTlUe  Loan  and 

Improvement  Company. 
"By  Joseph  H.  Durkee, 

"President  [SealJ 
•*W.  A.  Bours, 

"Secretary.  [BeaL] 
"Executed  in  presence  of 

"W.  B.  Clarkson.  [Seal.] 
••J.  B.  Honrs.  [Seal.]" 

On  tbe  4th  day  of  December,  1887.  the  com- 
plainant filed  a  general  r^llcatlon  to  ttie  an- 
swer of  the  defendants.  In  the  usual  form. 

On  the  4th  day  of  March,  1898,  the  com- 
plainant filed  a  preecipe  setting  down  said 
cause  for  hearing,  which  was  entered  In  the 
chancy  order  hook  of  tbe  records  of  tiie 
court. 

On  the  27th  day  of  Sxm^  18G8,  the  court 
rendered  the  following  decree;  "This  cause 
came  on  to  be  further  heard  upon  bill  and 
answer  and  replication,  and  was  argued  by 
counsel,  and  thereupon,  upon  consideration 


thereof.  It  was  ordered,  adjudged,  and  de- 
creed as  follows,  viz.:  That  tbe  dumurrer  in- 
terposed by  the  defend&nt  Geo.  A.  Maxwell 
to  the  cross-bill  filed  herein  by  the  defendant 
Qulncey  B.  Brown  is  sustained;  that  the 
complainant  have  the  relief  prayed  in  and 
hj.  its  bUl  herein;  that  this  cause  be  referred 
to  O.  S.  Adams,  Esq.,  -a  practicing  attorney 
of  this  court  ss  special  master  herein,  to  take 
and  state  an  account  of  what  is  due  to  com- 
plainant In  stating  the  said  sccount  the 
said  master  will  charge  the  defendant  with 
what  Is  due  to  complainant  for  principal. 
Interest  and  fines,  under  tbe  terms  of  the 
agreement  mentioned  In  complainant's  bill, 
and  a  copy  of  which  Is  attached  thereto;  also 
with  all  taxes  and  Insurance  premiums  paid 
out  by  cMuplalnant  on  said  mwtgage  i»op- 
erty  mentioned  In  complainant's  bill,  with 
Interest  ttio'eon  from  tbe  date  of  payment 
Tbe  said  master  will  also  ascertain  and  re- 
port to  tbe  court  what  sum  wonld  be  a  rea- 
sonable fee  to  be  allowed  to  complainant  for 
the  services  of  its  solicitor  herein.  The  mas- 
ter will  reduce  to  writing  and  file  with  his 
report  all  evidence  adduced  before  him,  upon 
whldn  he  has  acted.  If  any  soms  have  been 
paid  by  the  defendant  Maxwell,  or  by  any 
other  person  for  blm,  upon  the  Indebtedness 
evidenced  by  the  said  agreement  credit  shall 
be  given  him  by  the  said  master  tor  the  same 
in  stating  tbe  account" 

On  tbe  22d  day  of  August  1898,  the  special 
master,  Charles  S.  Adams,  filed  his  report  to 
which  the  defendants  filed  exceptions;  and 
on  the  2lBt  October,  1808,  tbe  court  rendered 
the  following  decree: 

"This  cause  coming  on  to  be  heard  upon 
the  exceptions  filed  h^ln  by  Geo.  A.  Max- 
well and  his  wife  to  the  report  of  Special 
Master  Ghas.  8.  Adams,  filed  herein  August 
22,  1898,  was  argued  by  counsel  for  the  de- 
fradants  Geo.  A.  Maxwell  and  wife,  and 
thereupon,  upon  consideration  thereof.  It  is 
ordered,  adjudged,  and  decreed  that  the  said 
exceptions  to  the  said  report  be  overruled, 
and  the  said  report  Is  in  all  things  confirmed. 
It  Is  further  ordered,  adjudged,  and  decreed 
that  all  and  singular  the  mortgaged  prem- 
ises mentioned  in  the  bill  of  complaint  in 
this  cause,  and  described  as  follows,  to  wit: 
*A11  tbe  following  pieces,  parcels,  lots,  or 
tracts  of  land,  situate, 'lying,  and  being  in 
the  city  of  Jacksonville,  county  of  Duval,  and 
state  of  Florida,  and  known  and  described  as 
follows:  liOts  twenty-nine,  thirty,  thirty-one, 
tbe  north  half  of  lot  thirty-four,  lots  thirty- 
five  and  thlrty-sIx  of  the  supplement  to  IUt- 
erslde,  according  to  plat  recorded  In  Book 
Q,  page  434,  Duval  county  records  of  deeds, 
and  being  the  same  iHvperty  conveyed  to 
George  A.  Maxwell  by  Brooke  G.  White  by 
deed  dated  April  10,  1887.  and  recorded  in 
Book  B,  F.  page  427,  Duval  county  record 
of  deeds,  except  the  southerly  fifty  by  one 
hundred  and  fifteen  feet  of  said  U>i  thirty- 
four,  conveyed  to  0.  S.  Kenyon  by  deed  dated 
March  2S,  1892,  and  recorded  PwKt^y 
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page  277,  Dura!  covnty  lecordB*— or  so  mnch 
thereof  tt»  may  be  safficlent  to  raise  the 
amoant  doe  to  complainant  for  the  principal, 
Intoest,  and  coats  In  this  case,  Including  the 
aoUdtors^  fees  of  complainant's  solicitors,  and 
which  may  be  Bcdd  separately  witlwnt  mate- 
rial Injury  to  the  parties  In  Interest,  be  sold 
at  public  auction,  by  or  under  direction  of 
said  special  master;  that  the  said  master 
gtre  notice  of  such  sale,  according  to  the 
course  and  practice  of  tbls  court;  that  the 
complainant;  or  any  of  the  parties  In  this 
cause,  may  become  the  purchaser;  that  the 
master  execute  a  deed  to  the  purcbaaer  of 
the  mwtgaged  premises  on  the  said  sale,  and 
that  tlie  said  mastto,  out  of  the  proceeds  of 
the  said  sale,  pay  the  costs  of  such  sale,  the 
costs  in  this  suit,  to  be  herein  taxed  by  the 
clerk,  and  pay  to  complainant  or  his  solicitor 
tba  sum  of  nine  hundred  doUars  for  the  serv- 
ices of  complalnantfs  soUdtws  herein,  and 
the  sum  of  ten  thousand  one  hundred  and 
three  and  doUars,  the  amount  reports 

ed  due  by  said  mastor,  tf^ether  vltb  legal 
Interest  thereon  from  the  date  of  the  said 
report,  or  so  much  as  the  purchase  money 
«C  the  mortgaged  prmlses  will  pay  of  the 
same;  and  that  he  bring  the  surplus  mon^ 
arising  from  the  sale,  If  any  th«n  be,  into 
court,  to  abide  the  further  order  of  court 
And  it  is  further  ordered  and  decreed  that 
the  defendants  and  all  persons  clahning,  or 
to  claim  from  or  under  said  defendants,  or 
any  ct  them,  since  the  commencement  of 
this  suit,  be  ftwever  barred  and  foreclosed  of 
and  from  all  equity  of  redemption  and  claim 
of.  In,  and  to  said  premises.  And  It  Is  fur- 
ther ordered  that  the  purcbasor  or  purchasers 
at  such  sale  be  let  into  possesskm  of  the 
ivemlses  upon  productlott  of  the  master's 
deed.  It  Is  further  ordered  that  said  spedal 
master  report  his  acts  and  doings  to  this 
court.  Done  and  ordered  this  Uie  21st  day 
of  October,  189S.'* 

On  the  4th  day  of  November,  189%  the 
defendants  George  A.  Uaxwell  and  Annie  J. 
Uaxwell  entered  th^  appeal  from  the  fore- 
going decree  to  the  January  term,  1899.  of 
this  court 

A.  W.  CockreU  &  Son  and  J.  S.  Maxwell, 
for  appellants.  W.  B.  Young,  J.  W.  Archi- 
bald, B.  P.  Axtell,  and  J.  B.  Whitfield,  for 
appcileew 

HOCEBB.  7.  (after  stating  the  facts).  The 
BSslgnmentB  of  error  are: 

(1)  The  court  ored  In  tibe  decree  dated 
June  27.  1898,  settling  the  equities  and  re- 
ferring to  master. 

^  The  court  erred  In  tlie  decree  rendered 
October  21,  1888.  confirming  the  master's  re- 
port and  ordering  sale. 

Two  contentions  are  made  by  appellants 
under  the  first  assignment  of  error:  Fbrst; 
that  on  the  4th  of  March,  1898.  the  day  the 
complainant  below  set  the .  cause  down  for 
hearing  In  the  chancery  order  book,  the  time 


for  taking  testimony  had  not  esplred,  and 
Hiat  the  ^fect  of  this  action  was  to  accept 
aU  the  allegations  of  the  answo'  as  true; 
second,  that^  even  though  the  time  had  ex- 
pired for  taking  testimony  when  the  cause 
was  set  down  for  hearing,  stlU  the  allegatlous 
of  the  Bwom  answer  were  responsive  to  those , 
of  Oie  bill,  and,  raising  an  issue  upon  them, 
rendered  it  Improper  tot  the  court  to  make 
decrees  In  favor  of  the  complainant;  without 
any  evidence  upon  those  issues  overcoming 
the  answer.  We  will  enmlne  ttu  first  of 
these  contentions. 

Bule  71  of  '*the  rules  of  the  <drenit  court 
In  equity  causes"  provides:  "Three  •  months 
and  no  more  shall  be  allowed  for  the  taking 
of  testimony  after  the  cause  Is  at  Issue,  un- 
less the  judge  shall  upon  specUl  «ause  shown 
by  either  party,  enlarge  the  time,'*  ete.  Rule 
8S  of  the  same  rules  provides:  "After  the 
cause  Is  at  issue,  and  the  time  for  taUng 
testimony  has  elapsed,  either  party  may, 
at  any  time,  set  the  cause  down  for  a  hear- 
fng,  unless  further  time  for  taking  testimony 
is  agreed  upon  by  the  parties,  or  Is  allowed 
by  the  court  or  judge,"  etc.  It  wUl  be  no- 
ticed that  the  rcqpllcation  was  filed  on  the 
4th  ot  Deconber,  and  the  cause  was  set 
down  Cor  hearing  on  tbe  4th  of  March,  1898; 
and  the  question  presented  Is  vrtiether  tbe 
time  tor  taking  testbnony  exptared  on  the 
day  before  (Bifarch  8d),  or  whether  It  ex- 
pired with  the  last  minute  of  tiie  4tli.  Tlie 
term  "months."  as  used  in  role  71,  supra, 
must  be  understood  as  calendar  months. 
Guaranty  Trust  &  Safe  D^slt  Go.  v.  Bnd- 
dlngton,  27  Fla.  216,  9  South.  24a 

The  r^llcatlon  was  filed  on  the  4th  of  De- 
cember, 1897,  and  the  cause  was  on  that  day 
at  Issue.  Three  montiis  after  that  day  is 
allowed  by  rule  71  for  taking  testimony. 
Bven  tbough  this  case  were  one  In  whidi 
Justice  required  that  tbe  court  should  take 
notice  of  a  fraction  of  a  day,  it  does  not 
appear  at  what  particular  moment  of  tbe 
4th'  of  December  the  replication  was  filed. 
It  may  have  been  filed  on  the  last  moment 
of  the  day.  But  no  reason  appears  why 
this  should  be  done,  and  the  general  rule  la 
that  the  law  does  not  take  cognizance  of 
fractions  of  &  day.  Louisville  v.  Savings 
Bank,  101  U.  S.  469,  26  L.  Ed.  77S. 

There  Is  a  good  deal  of  confilct  of  authority 
upon  the  question  whether,  when  ah  act  la 
to  be  performed  'within  a  specified  period 
from  or  after  a  day  named,  the  day  designat- 
ed is  to  be  Included  in  or  excluded  from  the 
computation.  Without  going  Into  a  review 
of  the  numerous  authorities,  we  think  th« 
weight  of  authority  la  In  favor  of  tbe  exclu- 
sion of  the  designated  day,  and  the  inclusion 
ot  the  last  day  of  the  specified  period.  The 
leading  case  of  the  more  modem  authori- 
ties seems  to  be  Lester  v.  Garland,  15  Yesey, 
248.  In  this  case.  Sir  John  Lester,  by  hia 
will,  left  certain  property  in  trust  for  the 
chlldrrai  of  his  sister  Sarah  Pointer,  upon 
condition  that  she  should  within  alx^falen- 
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dar  niontba  after  the  teBtator's  deatb  give 
security  not  to  marry  B.,  with  a  proviso  for 
tbe  property  to  be  otherwise  disposed  of  if 
she  sboQld  refuse  or  neglect  to  give  snch 
security.  The  testator  died  on  the  12th  of 
January,  1806.  On  the  12th  of  July,  1805, 
she  executed  the  security.  It  was  held  by 
the  court  that  tbe  six  months  was  excluslre 
of  the  day  of  the  testator's  death,  and  that 
tbe  security  was  given  In  time.  In  the  case 
of  Sheets  v.  Seldon's  Lessee,  2  Wall.  177,  17 
L.  Ed.  822,  Justice  Field,  in  the  opinion,  says: 
"Tbe  general  current  of  the  modem  author- 
ities In  tbe  interpretation  of  contracts,  end 
also  of  statutes,  where  time  Is  to  be  comput- 
ed from  a  particular  day  or  particular  event* 
as  when  an  act  Is  to  be  performed  within 
a  specified  period  from  or  after  a  day  nam- 
ed. Is  to  exclude  the  day  thus  designated, 
and  to  Include  the  last  day  of  the  specified 
period."  The  case  of  Bemls  v.  Leonard,  118 
Mass.  G02,  19  Am.  Rep.  470,  contains  an  In- 
structive review  of  the  authorities  by  Judge 
Gray,  who  rendered  tbe  opinion.  His  con- 
clusion la  that  "In  this  commonwealth  the 
general  rule,  as  applied  In  a  variety  of  cir- 
cumstances, and  now  well  established,  la  that 
In  computing  time  from  the  date,  or  from 
the  day  of  tbe  date,  or  from  a  certain  act 
or  event  the  day  of  tbe  date  Is  to  be  ex- 
cluded, unless  a  different  Intention  la  mani- 
fested by  the  Instroment  or  statute  under 
which  tbe  question  arises."  Tbe  case  of 
Cromellen  v.  Brink,  29  Pa.  622,  Is  also  In- 
strnctive.  One  of  tbe  questions  was  whether 
a  redemption  from  a  tax  sale  was  made  In 
time;  tbe  act  requiring  the  redemption  to 
be  made  within  two  years  after  sale.  Tbe 
land  was  sold  on  tbe  10th  of  June,  1850, 
and  redeemed  on  tbe  lOtb  of  June,  1852. 
Tbe  court  held  that  In  computing  tbe  time 
the  day  of  sale  was  to  be  excluded,  and  that 
tbe  redemption  was  made  In  time.  The 
court,  after  examining  a  large  number  of 
authorities,  says:  "This  Is  authority  enough. 
Tbe  reasoning  which  supports  these  cases  Is 
more  conclusive.  A  day  Is  always  an  indi- 
visible point  of  time,  except  where  It  Is  cut 
op  to  prevent  Injustice.  In  the  sense  of  these 
stfttntes.  it  has  neither  length  nor  breadtb» 
but  simply  position,  witbont  magnitude.  If 
the  time  for  redemption  were  fixed  at  one 
day  after  tbe  sale,  that  day  could  not  be 
the  day  of  the  sale;  for  It  mlgbt  be  made 
at  tbe  last  moment  of  the  day,  and  tbe  own- 
er, b^g  thus  prevented  from  t«iderlng  on 
that  day,  wonld  lose  his  right.  The  time 
mentioned  must  tbereforo  be  the  foUowlnK 
day.  So  of  one  year,  and  ct  two  yeara." 

Our  rule  6S  of  tbe  rules  of  circuit  courts 
in  common-law  actions,  which  provides  that, 
"In  all  cases  in  -which  any  particular  number 
of  days  not  expressed  to  be  deer  days  is  pre- 
scribed by  the  rules  of  practice  of  tlie  courts, 
tbe  same  shall  be  reckoned  exclnstvely  of  tbe 
first  day  and  indoslTdy  of  the  last  day, 
onlefls  tbe  last  dejr  staaU  bqii>en  to  fall  on 


Sunday  (Christmas  Day,  Good  Friday  or  a 
day  appointed  for  a  public  fast  or  thanks- 
giving), In  which  case  tbe  time  shall  he 
reckoned  exclusively  of  that  day  also,"  Is 
copied  literally  from  the  Hll.  Term,  2  W.  4, 
reg.  8,  and  seems  to  embody  tbe  latest  and 
best  view  of  the  question.  See  note  to  Les- 
ter V.  Garland,  supra.  Applying  the  doctrine 
of  these  authoriti«i  to  the  Instant  case,  It  Is 
our  opinion  that  the  three  months  allowed  for 
taking  testimony  d!d  not  expire  until  the 
last  minute  of  tbe  4tb  of  March,  1898,  and 
had  not  expired  when  the  cause  was  ^t 
down  for  hearing  by  complainant  below. 
But  did  that  fact  at  the  hearing  In  this  case 
have  tbe  effect  of  making  the  answer  evi- 
dence of  all  tbe  facta  alleged  therein,  wheth- 
er responsive  to  the  bill  or  not?  We  think 
not.  The  defendants  did  not  object  at  or 
before  tbe  bearing  that  the  cause  was  pre- 
maturely set  down.  The  three  months  al- 
lowed by  tbe  rule  for  taking  testimony  Is  In- 
tended to  apply  to  both  complainant  and  de- 
fendants. Ingle  V.  Jones,  9  Wall.  486,  19  L. 
Ed.  621.  If  the  defendant,  without  objection, 
goes  to  a  hearing  prematurely,  or  on  a  set- 
ting down  prematurely  made,  he  waives  the. 
right  given  by  tbe  rule.  Hart  v.  Bloomfleld, 
66  Miss.  100,  5  South.  620;  2  Beach's  Mod. 
£q.  Prac.  8  628.  We  do  not  discover  that  the 
defendant  at  any  time  before  or  at  the  hear- 
Ing  objected  thereto,  or  asked  for  further 
time  to  take  testimony  In  support  of  the 
answer.  The  allegations  of  tbe  answer  there- 
fore not  responsive  to  those  of  the  bill.  If 
any  sucb  there  be,  are  not  to  be  taken  as 
proven.  1  Ency.  PL  &  Pr.  920.  Of  course,  a 
different  rule  prevails  where  a  bill  Is  set 
down  for  a  hearing  by  complainant  on  bill 
and  answer  without  replication.  Lee  v. 
Bradley  Fertilizer  Go.  (Fla.)  83  South.  4S6; 
1  Ency.  PI.  &  Pr.  924. 

Tbe  next  contention  Involves  a  considera- 
tion of  tbe  effect  of  the  answer  In  this  case. 
It  Is  stated  in  Cooper  v.  Tappan,  9  Wis.  861, 
that  "where  an  answer  In  chancery  admits 
facts  which  charge  the  defendant,  and  sets 
up  also  matters  which  discharge  him,  the  lat- 
ter is  not  evidence  for  him,  unless  the  charge 
and  discharge  arise  out  of  one  and  the  same 
transaction,  In  which  case  the  answer  may 
state  the  whole  transaction,  and  It  will  all 
be  held  responsive  to  tbe  bill,  and  be  evidence 
in  favor  of  tbe  defendant"  This  case  was 
beard  on  bill,  answer,  and  replication. 

In  the  case  of  Green  v.  Vardlman,  2 
Blackf.  324,  text  330,  It  was  said  that  "when 
an  answer  Is  confined  to  such  facts  as  are 
neceasarily .  required  by  tbe  bill,  and  those 
that  are  Inseparably  connected  with  them, 
forming  a  part  of  the  same  transaction,  the 
answer  is  to  be  taken  as  true,  when  It  dls- 
chaises  as  wdl  as  chaises  the  defendant." 
This  case  was  beard  on  bill,  answers,  repltca- 
tkm,  and  exhlbiti.  In  this  case  (page  830}  tt 
is  further  said:  *Sut  It  must  be  furtb»  ob- 
urred  tbat  facts  aet  f cnrtli  In  an  answer  and 
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icoiiBideied  as  tra^  an  to  be  considered  ac- 
cording to  the  legal  import" 

In  the  case  of  Robtaaon  Cromd^  15 
Mich.  816,  It  ia  held,  '*where  a  bill  to  foR- 
dose  a  mortgage  alleged  to  have  been  given 
to  consideration  of  an  actual  Indebtedneas, 
to  an  amount  named,  which  it  was  stated 
remained  nnpald,  and  called  for  an  answer 
under  oath,  an  answer  purporting  to  set 
forth  the  real  drcnmatances  under  which  the 
mortgage  was  given,  and  showing  It  to  have 
been  to  part  for  money  advanced,  and  to 
part  for  property  at  a  valuation,  which  the 
party  had  failed  to  convey  according  to 
agreement,  is  held  to  be  reqtoiudve.  Inasmuch 
as  It  explahied  the  wtuAa  transaction  out  of 
which  the  mortgage  originated,  and  upon 
which  ite  TOlldlty  depended."  The  opinion 
to  this  case  was  rendered  by  Judge  Cooley. 
For  a  further  discussion  of  this  question,  see 
1  Eincy.  PI.  &  Ft.  916  and  notes;  Bryant  t. 
Groves.  42  W.  Va.  10,  24  &  E.  606. 

The  bill  to  the  tostont  case  prayed,  "To  the 
end,  therefore,  that  the  said  defmidants  may. 
If  they  can.  show  why  your  orator  should 
not  have  the  relief  prayed,  and  may,  upon 
'theie  several  and  respective  corporal  oaths, 
and  according  to  the  best  and  utmost  .tst  tbdr 
several  respective  knowledge,  tofor^atlon, 
remembrance,  and  belief,  fun,  true,  direct, 
and  perfect  answer  make  to  each  ot  the  sev- 
eral allegations  beietobefore  numbered  and 
set  forth,"  ete. 

The  third  paragraph  of  the  blU  alleges  that 
$7,300  was  advanced  to  the  defendant  Oeoige 
A.  Maxwell.  The  answer  to  this  paragraph 
denies  th^t  9T.30O  was  advanced  or  paid  to 
George  A.  Blaxwell,'  but  admlto  that  between 
13th  of  V^bruaty,  1898,  and  SOth  October, 
1S98,  complainant  paid  divers  persons  at  di- 
vers times,  for  the  use  of  (George  A.  Max- 
well, certato  sums  of  mon^.  the  exact 
amount  of  which  the  dtfendanto  are  not  ad- 
vlsfd,  but  amounttog,  as  near  as  defendanto 
can  aacertato,  to  between  fS,800  and  |6,600. 
and  further  alleges  that  complainant  claimed 
and  took  out  of  the  $7,800  agreed  to  be  ad- 
vanced the  sum  of  1$730,  as  a  commission  w 
discount; 

The  fifth  paragraph  of  the  bill  seto  out  the 
.obligations  of  the  defendant  George  A.  Max- 
well, as  contotoed  to  the  exhlUt  to  the  bill 
marked  "0."  ThiB,  to  brief,  was  a  sealed 
Instrument  executed  by  Maxwell  and  wife, 
agreeing  to  pay  complainant,  as  rent  for  the 
premtees  tovolved,  $82.13  on  the  11th  day  of 
each  month  for  120  months,  each  monthly 
Installpient  unpaid  to  bear  Interest  at  7  per 
cent  per  annum  until  paid,  and  subject  to 
such  penalty  as  the  by-laws  may  prescribe, 
and  agreeing,  among  other  things,  that 
should  default  be  made  for  three  consebutlve 
months  in  the  paytoento  of  the  monthly  In- 
Qtallmento,  or  In  keeping  any  covebant  bf  the 
agreempnt,  the  enttrQ  balance  du^  upon  the 
aforesaid  shall  at  once  be(^ta6  due  and 
collectible.  It  further  provfiles'that,-  to'caife 


of  default  to  the  iwyment  of  any  sum  or  the 
perfonuance  ot  any  duty  tmdertaken  or  Im- 
posed'by  the  by-laws,  the  alleged  tenancy 
should  cease,  and  def aidants  should  deliver 
possession  to  the  complainant  The  anstrer 
to  this  fifth  paragraph  states,  to  substance^ 
that  the  real  transaction  was  not  a  lease  at 
all,  but  that  the  property  of  the  defendants 
was  hypothecated  as  security  for  the  r^y- 
ment  of  the  mon^  agreed  to  be  advanced, 
viz.,  $7,300;  that  no  money  was  advanced, 
except  as  ^eged  to  ttte  third  paragraph  ot 
tiie  answer;  that  the  monthly  installmento 
of  $82.18  was  made  up  of  $60.84,  prlnctoal 
claimed  to  have  been  loaned,  and  to- 
torest,  and  that  tiie  defendanto  are  advised 
the  agreement  Is  fraudulwit,  corrupt.  Illegal, 
and  usurious,  in  that  hy  said  agreement  tbey 
have  become  "Obligated  to  pay  a  greater  sum 
than  the  actual  prtocdpal  sum  received,  to- 
gether with  taterest  at  the  rato  of  ten  per 
centum  per  annum";  and  the  answa  further 
states  that,  under  the  agreement  defendanto 
are  obl^ted.  to  pay,  and  compbUnant  ia  ae^- 
tog  to  requtan  them  to  pay,  to  addition  to  7 
per  cent  on  $7,800,  and  to  addition  to  7  per 
cent  on  each  monthly  tostalbnent  remaining 
unpaid,  a  fine  of  10  per  cent  on  each  of  said 
installmento  unpaid  for  every  month  they  are 
unpaid,  and  that  defendanto  thereto  obligat- 
ed thems^ves,  as  they  have  been  advised, 
and  complainant  IB  seeking  to  require  tbem. 
to  pay  more  than  the  actual  principal  receiv- 
ed, together  with  totoest  at  the  lato  of  10 
per  centum  per  annum,  for  the  time  said  de- 
fendanto have  had  the  use  of  the  money  ac- 
tnaHy  received. 

The  answer  alleges  that  Sxhlblto  A,  B, 
and  O,  attached  to  the  bill  as  parte  tt«nof, 
and  Exhibit  A,  attached  to  the  assww  as 
part  thereof,  are  all  parto  at  one  transac- 
tion; and  E^Ut  A  eontatos,  ammg  other 
.things,  the  followtog  provision:  "Upon  fail- 
ure for  Haee  consecutive  m<Hithfl  to  pay  the 
monthly  InBtallmmto  aforesaid,  or  a  ftiUare 
for  three  consecutive  months  to  keep  and 
pearform  any  of  the  covenanto  hereto  contata- 
ed.  then  and  to  any  such  event  the  «itlre 
debt  shall  Ipso  facto  be<nmie  due,  payable 
and  .collectible,  and  said  tenancy  shall 
cease." 

The  defendants,  instead  of  doing  so  by  a 
plea,  have  set  up  the  defense  of  usury  to 
their  answer,  as  ta  permissible  under  rule  67 
of  circuit  court  rules  to  equity.  The  facta 
stated  In  the  answer  as  constituting  tmur 
are  given  in  reply  to  the  toterrogatlons  of 
the  blU.  and  afe  developed  to  a  natund  way 
out  of  the  original  transaction.  Governed  by 
the  doctrines  of  the  cases  beretobefore  dted 
upon  the  question,  we  think  the  answer  Is 
responsive  to  the  Interrogations  and  allega- 
tlons  of  the  bfll;  and  the  next  question  to  be 
determtoed  Is,  does  the'  answer  isbbw  usury? 
In  order,  to  a  determination  of 'tola  qnestton. 
our  v^nry  statute.  (Lolws  isoi,  ip.  '51)  ^nnut  be 
examine*^  %hlch'  is  as  ftBows; 
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"Chapter  4022-(No.  18.)  | 

"An  act  defining  usurioo*  contracts  and  pre- 
Bcrlblng  penalties  and  forfettnvea  on 
same. 

**Be  It  enacted  by  tiie  LegUlatnre  of  tbe 
etate  of  Florida: 

"Section  1.  That  all  contracts  for  the  pay- 
ment of  Interest  upon  any  loan,  advance  of 
money,  or  forbearance  to  enforce  the  collec- 
tion of  any  debt,  or  upon  any  contract  what- 
ever, at  a  higher  rate  of  Interest  than  ten 
per  centum  per  annum,  are  hereby  declared 
nsnrlous. 

"Sec  2.  That  it  shall  not  be  lawful  for 
any  person,  company  or  corporation,  to  re- 
serve, charge  or  take,  for  any  loan  or  ad- 
vance of  money,  or  forbearance  to  enforce 
the  collection  of  any  snm  of  money,  a  rate 
of  Interest  greater  than  ten  per  centum  per 
annum,  ettber  directly  or  Indirectly,  by  way 
of  commissions  for  advances,  disconnts,  er- 
change,  or  by  any  contract,  contrivance  or 
device  whatever,  whereby  the  debtor  is  re- 
quired or  obligated  to  pay  a  greater  sum 
than  the  actual  principal  sum  received,  to- 
gether with  Intwest  at  tbe  rate  of  ten  per 
centum  per  annum  as  aforesaid:  provided, 
however,  that  the  business  of  and  loans 
made  by  bolldtog  and  loan  and  other  mutual 
benefit  associations  to  tta  members,  when 
made  and  conducted  under  the  provisions  of 
chapt«  S709,  Laws  of  Florida,  approved 
Hay  81,  1887,  and  acts  amendatory  thereot 
and  such  other  acts  as  may  hereafter  be 
jHused  regolatlng  the  conduct  of  sndi  asso- 
ciations, shall  not  be  considered  usurious 
within  the  intent  and  meaning  of  this  act 

"Sec  8.  That  any  person,  company,  or  cor- 
poration, violatliv  the  provisions  of  this  act, 
shall  forfeit  the  entire  Interest  so  charged, 
or  taken  or  contracted  to  be  charged,  reserv- 
ed, or  taken,  and  only  the  actual  principal 
sum  of  such  nsnrlous  contracts  can  be  en- 
forced either  at  law  or  In  equity:  provided, 
bowever.  that  no  bona  fide  Indorsee,  or  trans- 
feree, of  negotiable  paper,  purchased  b^oce 
matarlty,  shall  be  affected  any  nraiioiis 
Intereot  •  ♦ 

It  wlU  be  observed  that  tbe  flnt  section 
defines  nsniy  In  general  terms.  The  second 
meOoit,  fxma  tbe  beginning  down  to  tiie  ^o- 
TlM,  Sm  OTldsntly  to  be  divided  Into  two 
Llsiisrs :  tbe  flist  danse  making  It  unlawful 
to  ceedve,  ebarge^  or  tate  for  a  loan  or  ad- 
nnee  <tf  numey,  or  forbearance  to  collect 
monv,  a  rate  of  Interest  greater  tban  10 
per  coit  per  annom,  either  directly  or  In- 
directly, by  way  of  conunisslona  for  ad- 
vances, disooonts,  or  exchanges.  The  second 
dause,  omnected  with  the  first  by  the  die* 
JmctlTO  eonnectiTe  "or,"  reaches  out  and 
embraces  other  methods,  and  raakea  unlaw- 
ful *fBny  contract,  contrivance  or  device 
whatever,  whereby  the  debtor  is  required  at 
obligated  to  pay  a  greater  snv  than  tbe  ao> 
tual  itflnctpal  snn  received,  together  with 
Interest  at  tbe  rate  of  ten  per  centum  per 


I  annum,  as  aforesaid."  It  Is  plain  that  "the 
greater  sum"  qwken  of  need  not  necessarily 
be  received  as  Interest,  and  this  becomes 
more  evident  when  ve  examine  tbe  meaning 
of  ' the  word  "obligated."  It  is  a  participle 
from  'Obligate."  and  bas  the  same  root  as 
the  noun  **oUlgatioD."  In  Webster's  Un- 
abridged  Dictionary,  "obligation"  (In  law)  la 
a  bond  with  a  condition  annexed,  and  a 
penalty  for  nonfulfillment  In  Bouvler's  Law 
Die.  (BawlCs  Bd.),  "obligation"  Is  defined  as 
a  "bond  containing  a  penalty,  with  a  con- 
dition annexed  for  the  payment  ct  mooey, 
performance  of  covenants,  or  tbe  like.** 

Our  statute  is  unlike,  botb  In  structure 
and  phraseology,  tiiat  ot  any  other  statek 
None  of  them  end  Ui  such  a  climax  as  ours. 
If  the  Legislature  ct  Florida  had  been  con- 
tent with  the  old  usury  law,  which  Is  found 
in  Thompson's  Dig.  pp.  284^-285,  and  with 
the  construction  of  that  law  1^  this  court,  as 
contained  In  Uorrlson  r.  McKbmon,  12  Fla. 
552,  It  would  doubtless  have  re-enacted  the 
old  law.  But  with  13m  previous  law  and  its 
construction  before  them,  tbey  enacted  the 
present  law,  in  diffcnnt  language,  as  If  en- 
deavnlng  to  compass  a  dlffarmt  meaning. 
We  are  aware  of  tiie  fact  that  in  Mwrison 
V.  HcKlnnon,  supra,  this  court  in  cratstrulng 
the  old  statute,  held  that  It  refers  to  such 
contracts  as  provide  tta  a  cotaln  uncon- 
tlngent  repayment  of  the  principal  sum  cx 
valu^  and  a  c»taln  unoontingent  rate  In 
value  for  its  us&  We  are  aware  of  the 
fact  that  many  of  the  courts,  in  construing 
their  usury  laws,  hold  that  8tU>nlatlons  to 
the  effect  that.  If  tbe  debt  be  not  paid  at 
maturity.  It  shall  drav  Interest  thereafter 
at  a  greater  rate  than  the  statutory  limit, 
are  now  generally  regarded  aa  penalties  to 
induce  prompt  payment;  and,  as  the  debtor 
has  It  in  his  power  to  avoid  paying  tbe  pen- 
alty by  discharging  tbe  debt  when  due,  sncb 
agreements  are  held  tree  from  usury.  Webb 
on  Usury,  H  119.  120.  While  the  policy  of 
this  method  of  cmstractlon  Is  pMu  enough, 
the  logic  seens  obscure.  The  statutes  are 
omstrued  as  though  tbey  contained  provisos 
or  qualifying  words  exempting  from  their 
operation  such  contracts  as  contained  alter- 
native provlalms  for  penalties  and  llqiddated 
damages,  or  tbe  Contracts  are  construed  as 
though  th^  never  contained  those  provi- 
Biona,  or  as  though  they  were  not  the  con- 
tracted price  or  premium  fw  the  use  or  for- 
bearance of  money;  and  thus  the  logical  law 
of  identity,  which  necessitates  us  to  tbln^' 
that  a  thing  la  always  equal  to,  and  never 
leas  than,  tbe  sum  of  its  parts.  Is  Ignored, 
and  commercial  policy  Is  substituted  tor  the 
legislative  intent  as  evidenced  by  the  ordi- 
nary meaning  of  words.  But  this  view  bas 
not  been  adopted  unlvnsally  by  the  oonrto. 
In  Teenessee.  since  Blchardson  t.  :^wn,  9 
Baxt  242.  it  has  been  held  that  if  an  obliga- 
tion bear  legal  interest  until  maturity,  and  a 
higher  rate  after  maturity,  the  higher  rate 
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usorfoos.  Bang  t.  Windmill  Co.,  96  Tenn. 
861  (text  865),  84  S.  W.  510. 

In  Sanner  r.  Smith,  89  111.  123,  31  Am. 
Bep.  70,  the  court  holds  that  a  provision  In 
a  promissory  note  for  a  rate  per  cent  In  ex- 
cess of  legal  Interest  after  maturity  as  liqui- 
dated damages  for  nonpayment,  U  inserted 
with  tiie  tingle  purpose  (Italics  ours)  to  se- 
cure prompt  payment,  does  not  rendn  the 
transaction  usurious,  but  that  where  a  prom- 
issory note  was  glyea,  payable  six  months 
after  date,  with  interest  payable  annually,  at 
the  rate  of  15  per  cent  "from  due  until 
paid,"  the  first  six  montha*  Interest  having 
been  paid  in  advance,  and  after  Its  maturity 
numeroca  Installments  of  Interest  at  the  rate 
of  15  per  cent  were  paid  and  Indorsed,  usual- 
ly each  six  months  at  that  rate  In  advance 
ruunlng  through  several  years,  the  trausac- 
tioD  was  held  usurlouB."  In  Cooper  v.  Tap- 
pan,  9  Wis.  361  (text  866),  It  is  held  that  "if 
a  party  makes  a  conditional  agreement  by 
which,  upon  the  nonbappenlng  of  a  certain 
contingency,  he  Is  to  receive  usurious  int^ 
est  but  utwn  the  happening  of  such  con- 
tingency he  may  withdraw  his  loan  at  only 
legal  Interest  such  condition  does  not  relieve 
the  agreement  of  Its  usurious  character."  In 
Cleveland  v.  Loder,  7  Paige,  557,  Chancellor 
Walworth  held  that,  "upon  a  contract  for  the 
loan  of  money,  the  lender  Is  not  at  liberty  to 
stipulate  even  for  a  contingent  t>eDefit  be- 
yond the  legal  rate  of  Interest  if  by  the 
terms  of  the  agreement  he  has  the  right  to 
demand  a  repayment  of  the  money  lent,  with 
the  legal  Interest  thereon,  at  all  events." 

What  now,  are  the  facts  presented  by  bill 
and  answer,  and  the  exhibits  to  them?  The 
complainant  Is  not  operating  as  a  building 
and  loan  association  under  the  laws  of  Flori- 
da, and  does  not  come  within  the  proviso  of 
the  second  section  of  the  usury  act  (chapter 
4022,  p.  61,  Laws  1891).  The  defendant  own- 
ed one  share  of  stock  In  complainant  com- 
pany, and  applied  to  it  for  a  loan  of  $7,500. 
The  complainant  agreed  to  advance  ^7,800, 
and  the  several  liMtrnments  referred  to  as 
Exhibits  A,  B,  and  G  to  the  blU,  and  Ex- 
hibit A  of  the  answer,  were  executed— the 
last  three  on  the  13th  of  February,  188S,  and 
evidently  as  parts  of  one  transaction.  De- 
fendants deeded  property  to  complainant,  and 
took  a  lease  of  it  for  what  Is  called  a  month- 
ly rental  of  (82.18  for  120  months.  The  an- 
swer denies  that  97,300  was  advanced,  but 
alleges  ^t  10  per  cent  of  tills  amount  was 
deducted  as  a  commission,  and  only  $6,570 
was  adranced.  It  was  agreed  that.  If  these 
monthly  payments  of  so-called  rent  of  $82.13 
wen  not  met  st  maturity,  defendants  should 
be  lialde  thereon  to  a  fine  of  10  per  cent 
for  each  month  they  were  not  paid,  and  7 
per  cent  Interest  in  addition,  from  default 
It  Is  alleged  In  the  answer,  which  is  sup- 
ported by  the  exhibits,  that.  If  there  should 
be  default  In  the  payment  of  three  consecu- 
tive  monthly  Installments  of  (82.13,  "the  en- 
tire  debt  Ipso  fiicto  shall  become  due,  pay- 


able, and  collectible."  It  Is  fnrthor  alleged 
In  the  answer  that  no  sum  was  ever  ad- 
vanced directly  to  the  defendants,  but  that 
certain  moneys.  In  the  aggregate  between 
$5,800  and  $6,500,  were  paid  out  from  time 
to  time  for  his  benefit  to  divers  persons  be- 
tween 13th  of  February,  1893,  and  30th  Octo- 
ber, 1893.  The  exact  amount  the  defendants 
have  not  been  able  to  ascertain.  It  Is  alleged 
in  the  bin  that  the  amount  of  the  monthly 
Installments,  $82.13,  was  obtained  by  cal- 
culating interest  on  $7,300  for  the  mean  pe- 
riod the  loan  had  to  run  at  7  per  cent,  add- 
ing Interest  to  the  principal,  and  dividing  by 
the  number  of  months,  viz.,  120.  An  ac- 
curate calculation  shows  $82.12^  The  same 
result  may  be  obtained,  however— and  this  Is 
the  appropriate  one— by  calculating  interest 
on  $6,570  at  10  per  centum  per  annum  for  the 
mean  period  of  60  months,  and  adding  in- 
terest to  principal,  and  dividing  by  120,  the 
number  of  months.  In  other  words,  under 
all  the  disguises  of  the  language  employed, 
the  complainant  was  really  lending  or  advan- 
cing money  at  the  rate  of  10  per  cent  per 
annum,  with  additional  liability  to  10  per  cent 
damages  for  default  of  payment  of  any  one  of 
these  monthly  Installments,  and  with  liability 
of  7  per  cent,  additional  interest  on  tbom  from 
the  default  and  with  Ilablll^  to  bave  the 
whole  debt  mature  if  any  three  consecutive 
monthly  payments  were  not  made,  with  no 
provision  In  the  contract  for  eliminating  un- 
earned Interest  etc.,  when  precipitated  to 
maturity.  The  possible  liability  which  the 
defendants  incurred,  If  these  defaults  were 
made  for  120  months,  amounts  to  sometbing 
like  $75,000  on  a  loan  or  advance  of  $6,57a 
We  think  the  answer,  In  bringing  out  clearly 
all  these  facta  growing  out  of  the  original 
transaction,  was  respondve  to  the  bill,  and 
that  the  facts  set  up  show  contrivances  and 
devices  whereby  the  borrower  was  "obligat- 
ed" to  pay  a  greater  sum  than  the  actual 
principal  sum  received,  together  with  interest 
at  the  rate  of  10  per  centum  per  BWTmin. 

If  we  go  further,  and  examine  the  mas- 
ter's repwt  find  that  the  $6,670,  while 
placed  to  the  credit  of  defendant  on  the  hocAa 
of  the  company,  was  not  segregated  or  iso- 
lated, or  appropriated  to  bis  use,  on  the  13th 
of  February,  1893,  but  was  checked  out  by 
the  officers  of  the  company  from  time  to  time 
Upon  the  order  of  Its  building  committee.  In 
paying  for  the  materials  and  labor  whicb 
went  into  the  houses  erected  for  the  d^tad- 
ant.  It  does  not  even  appear  that  the  com- 
plainant had  $6,670  on  hand  when  the  loan 
was  made.  It  appears  that  the  first  monthly 
installment  was  due  on  the  11th  of  March, 
and  that  the  complainant  paid  out  on  Feb- 
ruary 24,  1893,  $2,734.43,  and  on  March  8th 
$100.  And  yet  the  first  monthly  installment 
consisted  of  $54.75  of  principal,  and  $27.;iT^ 
Interest;  the  latter  being  the  Interest  on  the 
whole  debt  for  one  month.  Undo*  this  as- 
pect of  the  case,  nearly  or  quite  half  of  tbia 
$27.37^  was  nneamed  and  unsrious  frona  an- 
Digitized  by  VjOOglC 
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other  standpoint  than  the  one  mentioned,  aa 
It  does  not  appear  that  the  complainant  re- 
tained the  money  with  the  express  consent 
of  the  borro'srer,  or  by  Tlrtne  of  any  known 
HEtage  or  custom  of  complainant  In  dealing 
with  borrowers,  and  by  the  terms  of  the  con- 
tract the  money  was  to  be  advanced  on  the 
13th  of  Febraary,  1893.  And  again,  aa  the 
contract  waa  made  on  the  13tb  of  Febraary, 
1893,  for  the  advance,  and  the  monthly  in- 
stallments were  payable  on  the  11th  of  each 
subsequent  month  for  120  months,  and  each 
contained  the  interest  on  the  whole  eum  for 
one  month  at  10  per  cent  per  annum,  there 
are  two  days  of  Interest,  over  10  per  cent., 
embraced  In  these  monthly  Installments,  ag- 
gregating about  ^.60  usury  In  the  contract, 
and  not  depending  on  any  contingency,  and 
not  being  In  the  nature  of  a  penaltgr  or  liqui- 
dated damages. 

We  think  the  decree  appealed  from,  dated 
October  21,  1898.  Is  erroneous;  that  the  re- 
covery of  complainant  Is  limited  by  the  stat- 
ute to  its  principal,  without  interest;  that  aa 
there  was  default  in  the  payment  of  more 
than  three  consecutive  tDBtallments,  contain- 
ing a  part  of  the  principal,  the  suit  was  not 
brought  prematurely;  and  that  complainant 
Is  entitled  to  reasonable  aolidtors'  fee. 

The  decree  appealed  from  is  reversed  at 
the  cost  of  appellee,  with  directions  that  the 
court  enter  a  decree  for  ?6,600.29,  the  aggre- 
gate amoont  of  advances  admitted  to  tiave 
been  made,  and  alao  for  such  moneys  as  have 
been  paid  out  by  complainant  for  insurance, 
under  the  contract,  and  such  reasonable  so- 
licitors' fee  as  shall  be  shown  to  the  court, 
by  evidence  to  be  taken,  to  be  reasonable, 
under  the  drcmnstanoes  of  this  case. 

April  23.  1903. 

Since  the  decree  of  this  court  was  ren- 
dered, reversing  the  decree  of  the  lower  court; 
a  motion  has  been  filed  here  by  the  appellee 
(complainant  below),  requesting  this  court 
to  amend  Its  erder  so  as  to  set  forth  the 
amotmts  expended  by  appellee  for  Insurance 
and  interest  thereon  as  shown  by  the  mas- 
ter's report,  alleging  as  a  reason  therefor 
that  tbe  original  records  and  testimony  were 
destroyed  by  fire  on  May  3,  1901;  that  It 
would  be  Inconvenient,  If  not  Impossible,  for 
appellee  to  make  the  proof  before  the  mas- 
ter: and  that  the  record  here  showa  the  data 
upon  wMch  the  amended  order  could  be 
based.  On  the  argument  of  this  motion,  it 
was  admitted  that  the  application  was  made 
under  a  misapprehension  of  the  facta,  and 
that  the  original  papers  and  records  in  this 
^aae  -were  not  destroyed  by  fire,  but  are  now 
In  the  cleA's  office  at  Jacksonville.  Under 
these  clrcomstances,  we  do  not  think  it  nec- 
essary to  amatd  the  order  ot  this  court  in 
the  particulars  mentioned  in  this  motion. 

Thiere  Is  also  presented  to  us  a  petition  of 
the  appellants  stating,  among  other  things, 
that  after  the  appeal  from  the  decree  of  fore- 
-closnre  rendered  on  October  21,  1888,  was 


sued  out,  which  decree  was  reversed  by  thla 
court,  the  appellee  caused  the  aald  decree  of 
foreclosure  to  be  executed,  and  the  lands  de- 
scribed therein  to  be  aold;  that  at  the  sale 
appellee  became  the  purchaser,  and  took  a 
master's  deed  to  them;  that  the  sale  waa 
confirmed;  that  appellee  took  possession  of 
the  said  lands,  and  has  held  them  ever  since, 
and  has  been  receiving  and  appropriating  the 
rents,  issues.  Incomes,  and  profits  thereof; 
and  that  appellants  are  entitled  to  an  ac- 
counting to  and  from  appellee  of  the  same, 
and  to  have  them  credited  on  the  aum  of 
$n,600.29,  the  amount  held  to  be  due  appellee. 
In  the  order  of  thla  court  Petltlonera  pray 
that  the  decree  of  thla  court  reversing  the 
final  decree  of  foreclosure.  In  so  far  aa  it 
ascertains  the  amount  of  the  actual  principal 
aum  loaned  by  appellee  to  these  appellanta, 
do  atand  as  hereinbefore  rendered;  that  the 
sale  of.  the  lands  made  under  the  reveraed 
decree  be  vacated  and  annulled;  that  the 
deed  of  the  aame  made  by  the  master  be 
surrendered  and  canceled;  that  appellants 
be  let  Into  the  possession  of  the  lands  em- 
bodied In  aald  deed;  that  if  necessary,  a 
writ  of  possession  issue  to  place  appellanta 
in  possession;  that  appellee  be  decreed  to 
make  restoration  to  appellants  for  what  they 
have  lost  by  the  execution  of  said  revised 
decree;  that  an  account  of  rents.  Issues,  and 
profita  be  taken,  and  the  amount  ascertained 
and  credited  on  the  final  decree,  etc.  Copies 
of  various  records  are  attached  to  thla  peti- 
tion, nnd  the  solicitor  of  appellee,  who  ap- 
peared personally  and  argued  the  questions 
involved  before  this  court  raises  no  ques- 
tion as  to  the  accuracy  of  the  exhibits,  or  of 
the  correctneas  of  the  fads  set  up  in  the  peti- 
tion. There  ta  no  doubt  of  the  propoaition 
that  on  the  reversal  of  a  Judgment  or  decree, 
the  law  ralaea  an  oUlgatlon  In  the  party  to. 
the  record  who  baa  received  the  benefit  of 
the  erroneoua  Judgment  or  decree  to  make 
restitution  to  the  other  party  "for  what  he 
has  loat  the  mode  for  effecting  reatltution 
to  be  varied  according  to  drcumatancee."  18 
Ency.  PI.  &  Pr.  8S5;  Bank  of  United  States 
V.  Bank  of  Waahlngton,  6  Pet  8,  8  L.  Ed. 
299;  Walker  v.  Sarven.  41  Fla.  210,  25  South. 
886;  MathewB  v.  WflUams,  13  Fla.  615;  An* 
drews  v.  Thum,  18  O.  a  A.  308,  71  Fed.  763; 
Flemings  v.  Biddlck's  E;x*r.  6  Orat  272.  50 
Am.  Dec.  119:  Marks  v.  Cowlea,  61  Ala.  299. 
It  might  be  the  duty  of  thla  court,  in  a  per- 
fectly plain  case,  where  there  could  be  no 
dispute  about  the  facts,  to  cause  restitution 
to  be  made  to  a  party  entitled  to  it;  but  in 
a  caae  like  the  one  preaented  in  the  petition, 
we  think  application  should  be  made  In  the 
first  instance  to  the  court  wlilcta  rendered  the 
decree  that  has  been  reversed.  It  la  the  duty 
of  that  court,  upon  proper  application  by  pe- 
tition or  motion,  to  investigate  the  facta,  and 
by  proper  order  to  cause  the  appellants  to  be 
restored  to  all  things  which  they  have  lost 
hy  reason  of  the  decree  which  has  been  re- 
versed.  To  that  end,  tge  .J.^gJ^et.^^! 
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entered,  reversing  the  decree  appealed  from. 
Is  amended  by  adding  tbe  fonowlng:  And 
It  la  further  ordered  that  appellants  have 
leare  to  file  and  prosecnte  in  the  court  below 
a  petition  for  restitution  of  whatever  they 
bare  been  deprived  of  or  have  lost  by  the 
enforcement  of  the  decree  which  has  been 
reversed,  and  if  they  be  entitled  to  any  rents, 
issues,  and  profits  of  lands,  that  they  be 
allowed,  If  they  so  desire,  to  offset  the  same 
against  the  amounts  decreed  in  favor  of  ap- 
pellee; and  that  no  final  decree  be  made  In 
the  premises  without  reasonable  opportunity 
being  afforded  to  file  and  prosecute  sucb  pe- 
tition. 


(4B  B1».  »8) 

FLORIDA  CBNT.  ft  P.  B.  Oa  T,  FOX- 
WORTH. 

(Sopremn  Ooort  of  Florida,  Division  A.  March 
17.  1908.) 

DEATH  BT  WBONQFCL  ACT-DAHAQBS-LOSS 
OF  BOCIBTT. 

1.  Id  a  suit  by  the  wife  for  the  negllgait 
death  of  her  hnsbaud,  while  the  court  does  not 
liold  that  allowances  Cor  the  loss  of  tbe  society, 
comfort,  and  protection  of  the  husband  should 
in  any  case  be  estimated  as  equaling  iu  pecu- 
niary worth  the  amount  proved  to  have  been 
the  actnal,  tangible,  and  substantial  pecuniary 
value  of  the  life  of  tbe  deceased,  yet  the  court 
does  hold  that,  when  it  Is  estimated  at  a  great- 
er valuation,  then  such  allowance  Is  oureasoo- 
able,  shocking  to  a  sense  of  justice,  and,  iu  a 
case  where  punitive  damages  are  not  Justified, 
will  cause  a  reversal,  unless  the  excessive  and 
unreasonable  allowance  shall  be  ronitted. 

(Syllabus  by  the  Oonrt) 

Blrror  to  Olnnilt  Cour^  Dnnl  Oonnty;  Bl^ 
don  M.  Call,  Judge. 

Action  t>r  Sarah  A.  F<awoiili  against  the 
Florida  Central  9c.  Peninsular  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Afltomed  on  eonditiona. 

3no.  A.  Henderson  and  Jno.  0.  Cooper,  for 
plaintiff  In  error.  A.  W.  Cockr^  &  Bon,  for 
defendant  In  error. 

TATLOR,  C.  J-  This  cause  was  originally 
commenced  In  the  drcnlt  court  of  Duval 
county  on  the  23d  day  of  April,  1891,  and 
was  formeriy  tried,  resulting  In  a  former  ver- 
dict and  Indgment  In  favor  of  the  plaintiff 
below,  which,  upon  review  on  appeal,  was 
reversed  by  this  court,  because  of  Improper 
charges,  at  Its  January  term,  1899.  41  FU. 
1,  26  South.  838,  79  Am.  St.  Rep.  149.  Since 
Its  former  reversal  by  this  court  the  case 
was  again  tried,  resulting  In  a  verdict  and 
Judgment  In  favor  of  the  plaintiff  below  on 
May  26,  1899,  for  the  sum  of  $9,000,  and  the 
defendant  below  again  brings  the  case  here 
for  review  by  writ  of  error. 

Numerous  errors  are  assigned  upon  rulings 
of  the  court  below.  Involving  the  pleadings, 
admissions,  and  rejections  of  evidence,  and 
Instnictions  given  and  refused.  A  discussion 
of  all  these  in  detail  would  be  profitless,  and 
we  therefore  dispose  of  them  by  saying  that 
we  bare  given  to  each  of  thrai  due  consider^ 


ation,  and  find  no  reversible  error  in  any  ot 
them  that  have  not  been  waived  or  abandon- 
ed here. 

The  defendant  below,  plaintiff  in  error  here, 
moved  for  new  trial  upon  28  different 
grounds.  Among  these  were  "that  tbe  dam- 
ages awarded  by  the  Jury  are  excessive," 
and  "that  there  was  not  suffldent  evidence 
in  the  case  from  which  the  Jury  could  assess 
the  amount  of  damages  as  found  by  them."^ 
This  motion  was  overruled,  and  Its  denial  1» 
also  assigned  as  error. 

The  two  above-quoted  grounds  of  the  mo- 
tion for  new  trial  are  meritorious.  The  only 
definite  proof  in  the  case  bearing  upon  tbe 
question  of  damages,  viewed  from  tbe  stand- 
point most  favorable  to  the  plaintiff  below, 
is.  In  substance,  as  follows:  That  the  de- 
ceased was  a  man  of  about  80  years  of  age, 
but  in  vigorous  health— a  minister  of  the 
gospel  by  profession;  that  he  had  not  ac- 
cumulated any  property,  and  bad  none  at  the 
time  of  his  death;  that  at  the  time  of  his 
death  he  filled  the  pastorate  of  three  or  four 
small  churches,  at  a  salary,  subscribed,  of 
WOO  per  year;  that  he  and  his  wife,  whom 
be  married  within  a  year  previous  to  his 
death,  lived  very  happily  and  affectionately 
together,  and  lived  well,  his  wife  owning 
some  property  of  her  own.  The  uncontra- 
dicted evidence  in  the  case,  supported  by  the 
recognized  mortuary  tables,  is  that  the  ex- 
[lectancy  of  life  of  a  man  In  vigorous  health 
at  the  age  of  80  years  does  not  exceed  4% 
years.  This,  practically,  is  the  subetance  of 
all  the  evidence,  viewed  most  favorably  for 
the  plaintiff,  out  of  which  the  Jury  arrived 
at  the  amount  of  their  verdict  There  Is  noth- 
ing in  the  evidence  that  would  have  Jostifled 
punitive  or  vindictive  damages.  Admitting 
that  the  capacity  for  pecuniary  earnings  of 
the  deceased  amounted  to  $600  per  year— and 
tbe  proofs  do  not  show  It  to  have  been  more— 
and  admitting  that  he  contributed  one-half 
this,  or  $300,  to  his  wife,  which  is  fnUy  as 
much  as  she  could  have  expected,  and  mul- 
tiplying this  by  4^  the  numbor  of  years  of 
his  expectancy  of  life,  the  result  Is  $l,KtO. 
Add  to  this  Interest  thereon  from  the  ISth  of 
December,  1890,  the  date  of  the  accident,  to 
May  25,  1899,  the  date  of  the  verdict,  at  the 
rate  of  8  per  cent,  per  annum  (being  8  years, 
6  months,  and  10  days  of  Interest),  amomit- 
Ing  to  $912,  to  the  $1,850  of  principal,  makes 
a  sum  total,  of  actual,  tangible,  pecuniary- 
loss  and  damage,  ascertainable  by  definite 
proof,  of  $2,262.  Multiply  this  by  2,  upon 
tbe  supposition  that  the  loss  to  the  wife  of 
the  "comfort,  society,  and  protection"  of  the 
husband  may  be  worth,  In  the  cold  dollars 
of  a  verdict,  equally  as  much  as  the  life- 
preserving,  tangible,  provable  substantiala 
contributed  by  him— and  we  do  not  think 
that,  in  reason,  they  can  be  valued  at  more — 
and  the  result  of  tbe  calculation  aggregates 
$4,424;  deducting  nothing,  as  required  by  the- 
statute,  for  the  contributory  negligence  of  the 
deceased  at  tbe  tlii^g<?«  J^g^«€3A9^^the 


.   aFQNOOQB  T.  MUGOS. 


proofs  altow  clearly,  we  think,  tlut  be  mm  > 
fullty  of  gross  negligence,  that  contrlbiited 
largely  towards  bringing  about  bis  bijiuy. 
Any  gnbstantlal  amoimt  In  excess  of  this  ag- 
gr^te  cannot  be  reasonably  extracted  ttom 
the  evidence,  and  therefore  the  rerdlct  wail 
and  Is  excessive.  We  do  not  wish  by  what 
la  here  said  to  be  understood  as  bokUng  that 
allowances  for  the  "society,  cbmfOTt,  and  pro- 
tection" of  the  husband  in  such  coses  should 
in  any  case  be  estimated  as  equaling  In  pe- 
cuniary worth  the  amount  found  to  be  the 
actual,  tangible,  and  substantial  pecuniary 
value  of  the  life  of  the  deceased;  but  what 
we  do  aay  Is  that,  when  It  Is  estimated  at  a 
greater  valuation,  then  It  Is  unreasonable, 
sboddng  to  a  sense  of  Justice,  and  In  the 
nature  of  punitive  damages,  ooder  drcam- 
stances  where  the  law  does  not  authorise 
punishment,  but  compensation  only.  Am  was 
aptly  and  properly  said  by  Judge  Baldwin 
In  Hoyt  V.  City  of  Danbury,  69  Conn.  341, 
37  AtL  lOSX:  *'Every  lawsuit  looks  to  two 
results:  To  end  a  controversy,  and  to  end  It 
Justly;  and  In  the  administration  of  human 
government  the  first  Is  almost  as  Important 
as  the  last"  Influenced  by  this  rule,  and  In 
view  of  the  fact  that  tUs  litigation  has  been 
pending  In  the  courts  for  12  years,  resulting 
at  two  separate  trials  thereof  In  verdicts  fw 
the  idalntlff,  we  think  that  It  should  be  now 
concluded.  Therefore  the  Judgment  of  the 
court  Is  that  If  the  defendant  In  error,  within 
30  days  after  the  mandate  of  this  court  In 
the  cause  la  filed  In  the  court  below,  shall 
enter  a  remittitur  ixt  the  sum  of  ^,500  from 
her  Judgment,  as  of  the  date  of  its  rendition 
in  the  drcnlt  court,  them  the  residue  of  such 
Judgment  amounting  to  HJGOO,  shall  stand 
afflrmed;  otherwise  the  entire  Judgment  of 
tile  drcnlt  court  shall  be  reversed,  and  a 
new  trial  awarded.  The  plaintiff  In  error  to 
be  taxed  witik  the  costs  of  tbla  appeal. 

(tf  Fla,  S8S) 

BPBNCBR,  Sheriff,  r.  MUOOB. 
<Saprene  Ooort  of  Florida,  IHrMon  B,  April 
T,  1903.) 
FRAUDTTLBNT  OONVBTANCB. 

LA  cDOTeyaoce  of  a  stock  of  goods  by  a 
debtw  in  failing  circumstances  to  one  of  his 
creditors  for  th«  amoimt  of  his  Indebtedness  to 
nacb  creditor,  which  was  mach  less  than  the 
Talne  of  the  goods,  upou  terms  wbereb?  the 
property  conveyed  remained  in  the  iiossessioD 
of  the  debtor,  who  controlled  and  oijoyed  It  as 
If  It  were  Us  own,  Is  void  as  to  other  creditors. 

(8f  Ilabos  by  the  Court) 

Error  to  Circuit  Govrt,  Hillsborough  Comi- 
ty; M.  O.  Gibbons,  Referee. 

Action  1^  Robert  Mugge  against  l^mas 
K.  Spencer,  sheriff. .  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

F.  M.  Simonton  and  Solon  B.  Tnrman,  for 
phdntur  In  error.  B.  0.  Uacfarlane.  T.  M. 
Shackleford,  antf  Jsmes  F.  €Hei^  for  defend- 
ant in  error. 

f  1.  Bet  Fraadttlent  CtHlWUCM,  TOL  Owt 

at.  St    . 


■  KAXWaUik  7.  One  1.  H.  Utty  owned 
two  saloons,  known  aa  the  "Bfi  Dorado"  and 
the  "Orem  Goose"  sslomu,  respectively,  and 
a  general  merchandlae  business,  an  in  Fort 
Tan^  Fla.  He  became  involved,  and  un- 
able to  meet  his  obligations.  The  defaadant 
in  error,  Mugge,  was  one  of  bis  creditors, 
and  had  assumed  llabiUty  for  several  of  bis 
debts  to  third  parties.  In  April,  1897,  May 
executed  to  Mugge  an  absolute  Mil  of  sale  to 
the  three  places  of  business,  for  an  repressed 
consideration  of  f5,170.2S,  which  was  the 
amount  of  these  debto  and  certain  other 
debts,  which  were  liens  upon  the  property; 
and  which  Mugge  promised  to  pay.  Id  No- 
vember or  December  following,  all  of  this 
property  was  levied  upon  by  the  plaintiff  in 
oror,  Spencer,  as  sheriff,  under  certain  at- 
tachments sued  out  against  the  said  May. 
whereupon  Mugge  sued  In  replevin  for  Its  re- 
covery. This  suit  was  tried  by  a  referee, 
who  gave  Jndgment  for  plaintiff  from  whidi 
the  defendant  seeks  relief  by  writ  of  error. 

The  contention  of  the  plaintiff  In  errw  Is 
that  the  evidence  does  not  support  the  find- 
ing of  the  referee.  The  testimony  shows 
that  the  two  saloons  were  taken  by  Mugge, 
who  Is  a  liquor  dealer,  for  $4,000,  and  that 
for  the  remaining  $1,170  of  his  claim  against 
May  he  took  the  general  merchandise  store, 
which  was  Inventoried  at  about  $4,000.  All 
of  the  witnesses  agree  that  May's  Intmet  in 
the  saloons  ceased  with  this  transfer.  The 
question  at  Issue  Is  the  nature  and  effect  of 
the  conveyance  of  the  general  store. 

Mugge  testified  that  the  sale  to  him  was 
absolute,  but  says  be  had  no  use  for  the 
property,  and  took  it  only  to  protect  himself 
from  loss,  and  therefore.  In  making  the  c<m- 
tract  for  sale,  he  proposed  to  May  that  If  be 
would-pay  bim  the  $1,170  which  It  represent 
ed  be  would  turn  It  back  to  him,  and  ttaat 
this  was  agreed  upon. 

May's  testimony-  Is  that  Mugge  UAA  him  he 
would  be  attached  before  night,  and  every- 
thing go  for  a  song,  and  he  would  give  him 
a  chance  to  redeem  himself  and  pay  up  hla 
creditors;  that  If  he  would  let  Mugge  have 
the  two  saloons,  Mugge  would  let  him  have 
the  store  and  its  profits,  and  he  was  to  buy 
gooda  In  Mugge'a  name  and  afterwards  pay 
him  $1,170.25;  that  he  was  to  hftve  a  year 
to  do  this,  and  during  tills  time  Mugge  was 
to  pay  him  $75  a  month  for  giving  a  general 
Bupervlsion  to  the  two  saloous.  Mugge  ad- 
mits this  employment  of  May,  but  says  it 
occurred  a  few  minutes  after  the  other  trans- 
action, and  not  as  a  part  of  it 

G.  D.  May,  whom  Mugge  says.bie  called  Ih 
as  an  honest,  reliable  man  to  witness  the 
transaction,  and  whom  Bfugge  produces  as  a 
witness  to  testify  thereto,  corroborates  J.  H. 
May.  as  does  a  third  wltuesa,  W.  B.  May. 

It  is  established  by  abundant  evidence, 
and  is  not  dented,  that,  after  the  Mil  of  sale 
was  executed  In  April,  the  business  continued 
under  the  management  of  May;  that  May's 
sign  stiU  xemalned  <»«ri^||^^.'vt^f^, 
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ments  of  Hie  business  irere  larelr  tendered 
to  MuggB  In  the  banning,  and  nerer  during 
the  remainder  of  May's  management,  except 
one  rendered  by  special  request  Just  heton 
Mugge  took  charge  of  the  business  on  No- 
vembor  10th;  that  during  the  whole  of  this 
time  May  put  Into  the  store  bnsinesa  tbe  pro* 
dace  of  a  garden,  which  was  Mb  private  prop* 
erty,  and  kept  no  separate  account  of  it; 
that  he  used  the  goods  in  the  store  as  hte 
own,  and  paid  bis  fiirm  hands  out  of  tbe 
store.  Most  of  these  facts  are  testified  to  by 
Mi^ge  as  well  as  the  other  witnesses,  though 
he  denied  having  knowledge  of  some  of  them 
at  tbe  time  of  their  occurrence. 

In  November,  Mngge,  who  lent  bis  credit 
to  the  bnslness,  ascertained  Ibat  it  ms  not 
prospering,  and  that,  instead  of  paying  bis 
claim  of  91,170.25,  it  would  involve  him  in 
debt,  and  on  the  lOtb  day  of  that  m<Hith  he 
took  charge  of  tbe  business,  letting  May  have 
the  office  safe,  the  accounts  due  tbe  store, 
seven  or  eight  hundred  pounds  of  white  lead, 
and  some  other  paints  and  sundries  from  the 
stock.  Shortly  thweafter  the  attachments 
were  levied. 

Almost  tbe  oidy  conflict  In  all  of  this  testl- 
nu>ny  is  as  to  the  naked  statement  of  the  in- 
^tlon  of  the  parties  to  make  a  bona  fide 
sale  of  this  stock  of  goods.  However  honest 
<».  benevolent  may  have  been  their  intention, 
we  tbink  tbe  transaction  was  one  which  had 
the  effect  of  hindering  and  delaying  tbe  oth- 
er creditors  of  May  from  realising  their 
claims  oat  .  of  his  property,  while  be  blms^ 
retail  the  possession,  enjoyment,  and  man- 
agement of  It  in  the  endeavor  to  restore  bis 
tellen  fortunes.  As  to  creditors,  such  a  con- 
veyance is  void.  Gibson  v.  Love,  4  Fla.  217; 
Loring  T.  Dunninft  16  Fla.  119;  Neubert  t. 
Massman,  87  Fla.  91, 1»  Sooth.  62S. 
■  Tbe  effect  of  this  finding  tipon  tbe  convey- 
ance of  tbe  two  saloons  has  not  been  consid- 
ered by  tbe  lower  court,  and  is  not  decided 
by  us. 

Tbe  Judgnunt  of  Cbe  court  bdow  Ii  revers- 
ed, and  a  new  trial  awarded. 


(45  Fla.  MS) 

JOHNSON  et  al.  v.  McKINNON. 

(Snpreme  Court  of  Florida,  Division  A.  Feb. 
S,  1003.) 

BQCXTT— PUBADINO  —  DBHURRBR  —  VENDOR'S 
LIHN— DUTY  OP  VBNDOR— PAYMBNT  OF  TAX- 
ES—ADMINISTRATOR— POSSESSION  OF  LAND 
—UGHS8— RECEIVER— DEFICIENCT  DECREE. 

1.  It  U  incumbent  npoo  a  complaioant  to  al- 
lege in  his  bill  everr  fact,  clearly  and  definite- 
ly, that  fa  necessary  to  entitle  him  to  relief; 
and  if  he  omits  esseatial  facta  therefrom,  or 
states  BQch  facts  therein  as  show  that  he  is  not 
entitled  to  relief  In  a  court  of  equity,  he  must 
suffer  the  consequences  of  his  so  datng. 

2.  While  a  genwal  demurrer  to  a  bill,  as  for 
want  of  equity,  will  be  overruled  if  there  is 
any  ground  of  equitable  relief  stated  in  tbe  bill, 
even  if  there  are  any  number  of  grounds  of ' 
special  demurrer,  it  is  also  true,  in  equity  as 
at  law,  that  a  pleading  is  to  be  eonstrued  most 
Btrongjy  against  the  pbader^ 


S.  A  vendor's  Hen  ts  that  Ben  which  in  equi- 
ty is  implied  to  belong  to  a  vendor  for  the  nn- 

Eald  purchase  price  of  land  sold  by  him,  where 
e  has  not  taken  any  other  lien,  or  security 
for  the  same,  beyond  the  personal  obligatioD  of 
the  purchaser.  Such  li^  is  not  the  result  of 
any  agreement  between  vendor  and  vendee, 
but  is  simply  an  equity  raised  by  the  courts  for 
the  benefit  of  the  former,  by  whom  it  will  be 
enforced  or  denied  between  partin  as  the  exi- 
gencies of  each'  particular  case  may  seem  to 
require. 

4.  Kvery  unpaid  Indebtedness  for  purchase 
money  of  real  estate  does  not  necessanly  give 
to  the  grantor  a  vendor's  lien,  even  though  he 
has  not  taken  any  other  lien,  or  security  for 
the  same,  beyond  the  personal  obligation  of  the 
purchaser.  Being  created  by  inference  alone, 
and  enforceable  only  in  a  court  of  equity.  It 
is  for  such  court  to  determine  In  each  parac* 
nlar  case  whether  the  pleadings  and  proofs, 
taken  in  their  entire^,  warrant  the  court  la 
creating  and  enforcing  such  a  lien, 

5.  Such  a  lien  may  be  implied  in  equity  to 
belong  to  a  vendor  for  the  unpaid  purdiase 
price,  even  though  sudi  vendor,  after  having 
executed  a  contract  of  sale  to  the  vendee,  cou- 
tiuues  to  remain  In  possession  of  the  land  so 
sold — such  a  lien  being  wholly  independent  of 
possession— but  such  a  vendor  is  not  entitled 
to  treat  the  estate  as  his  own.  If  he  willfully 
damages  or  Injures  it,  he  Is  liable  to  tb»  pur- 
chaser; and,  more  than  that,  be  is  liable  If  he 
does  not  take  reasonable  care  of  it. 

6.  It  is  also  the  duty  of  the  vendor  remaining 
in  possession  of  lands,  after  having  executed  a 
contract  of  sale  embracing  them  to  the  vMide& 
in  addition  to  taking  reasonable  care  of  aid 
lands,  to  pay  all  taxes  which  may  be  legally 
imposed  tbereon  from  time  to  time,  unless  Ibe 
vendee  has  agreed  to  pay  the  same. 

7.  Since  the  adoption  of  the  Bevised  Statates 
of  1892,  under  section  1917  thereof,  real  estate 
descends  to  the  heirs,  and  an  administrator  has 
no  right  to  the  possession  until  an  order  of 
conrt  has  been  made,  authorizing  him  to  take 
possession  thereof.  - 

8.  Where  the  bill  of  complaint  discloses  that 
the  vendor  remained  in  possession  of  lands  aft- 
er having  executed  a  contract  Of  sale  embra- 
cing them,  and  had  not  taken  reasonable  care 
thereof,  but  had  neglected  and  failed  ao  to  do 
—having  permitted  tbe  fencing  and  all  other 
improvements  thereon  to  virtually  go  to  decay, 
and  the  estate  to  depreciate  in  value  every 
year— and  had  omitted  to  pay  the  taxes  legally 
Imposed  thereon,  and  where  the  only  rellu 
prayed  in  such  bill  la  for  a  decree  agamst  tho 
administrator  of  the  decedent,  to  whom  the  ven- 
dor had  executed  a  contract  for  the  sale  of  tibe 
lands,  for  the  amount  which  might  be  found 
to  be  due  upon  said  contract,  for  the  appoint- 
ment of  a  receiver,  and  for  general  relief,  it 
must  be  held  that  a  court  of  equity  la  warrant- 
ed in  refusing  to  create  and  oiforce  a  vendor's 
lien  at  the  Instance  of  complainant. 

0.  He  who  comes  into  a  court  of  equity  must 
come  with  clean  hands,  and  where  the  allega- 
tions  of  the  bill,  taken  In  their  entirety,  diow 
that  the  complainant  has  been  guilty  of  laches, 
as  in  the  hill  in  this  case.  It  was  well  open  to 
attack  by  a  general  demurrer,  and  the  same 
should  have  been  snstalned. 

10.  Upon  such  a  showing  by  comidalnant  of 
his  own  negligence  and  oml^on,  k  was  also 
error  to  appoint  a  receiver. 

11.  Tbe  rale  of  procedure  in  giving  deficiency 
decrees  does  not  belong  to  a  court  of  equity, 
unless  specifically  conferred  by  statute  or  a  rule 
of  court  Equity  role  89  provides  fta  the  entry 
ot  a  deficiency  decree  only  in  suits  for  tbe  fbie- 
closure  of  mortgages;  hence  It  was  error  to 
enter  a  deficiency  decree  in  this  eun, 

(Syllabus  by  the  Court) 
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Appeal  from  Circuit  Court,  Jtckaon  GomH 
ty;  Evelyn  0.  Maxwell,  Judge. 

BUI  by  A.  D.  McKlnnon  against  Setb  John- 
son and  ofliers.  Decree  for  plaintiff.  De* 
fend&nta  app^L  Reversed, 

Tbe  appellee,  A.  D.  McKlnnoa,  filed  bla 
bill  in  equity  In  the  circuit  court  of  Jackson 
county  on  tbe  3d  day  of  November,  1896, 
against  Seth  Johnson,  Setb  Jobnaon  aa  ad- 
ministrator of  ttae  estate  of  P.  P.  Jobnaon, 
deceased,  Caroline  A.  Johnson,  H.  L.  John- 
son, Emma  A.  Coleman,  Mary  Brockway, 
Nancy  Hysham,  Orsa  A,  Johnson,  Dave 
Johnson,  Daniel  Johnson,  and  S.  P.  Johnson, 
who  are  the  appellants  In  this  court,  alleging 
in  substance  therein  as  follows:  That  on  tbe 
27th  day  of  February,  1898,  the  appellee  and 
P.  P.  Johnsm  entered  Into  an  agreement  in 
wilting  whereby  the  consideration  of  $2,000 
waa  promised  to  be  paid  by  the  aald  Jobn- 
son,  $400  of  which  was  paid  In  cash,  $1,000 
was  to  be  paid  at  Montgomery,  Ala.,  between 
October  1  and  November  15,  1893,  In  horses 
(on  the  same  basis  of  prices  as  sold  to  L.  H. 
Cawtbon  tbe  previous  year,  and.  If  appellee 
and  said  Johnson  could  not  agree  upon 
prices,  then  the  said  Cawthon  was  to  be  the 
final  arbitrator  as  to  prices),  and  the  balance 
of  $600  was  to  be  paid  In  money  the  Ist  day 
of  January,  1894,  whereupon  appellee  was  to 
make  and  execute  to  said  Johnson  a  war- 
ranty deed  to  certain  lauds  therein  described, 
and  which  were  situated  In  the  said  county 
of  Jackson;  a  copy  of  said  agreement  being 
attached  to  said  bill  as  an  exhibit  That 
shortly  after  the  making  of  said  agreement, 
and  after  the  making  of  tbe  cash  payment  of 
$400,  and  before  either  of  the  other  i>ayments 
became  due,  tbe  said  Johnson  died  In  Ala- 
bama, and  Beth  Johnson  took  out  letters  of 
administration  upon  tlie  estate  of  the  said 
P.  P.  Johnson  In  Alabama,  and  qualified  also 
as  sncb  administrator  in  Florida,  and  entered 
upon  tbe  discharge  of  his  duties  as  such. 
That  all  tbe  appellants,  except  Caroline  A. 
Jobnaon,  wbo  was  the  widow,  were  tbe  chil- 
dren and  heirs  at  law  of  the  said  P.  P.  John- 
son, and  were  the  only  heirs  entitled  to  a 
dlstribntion  of  the  said  estate.  That  said  ad- 
ministrator frequently  after  bis  appointment 
promised  to  perform  and  carry  out  said 
agreement,  but  had  wholly  failed  to  do  so, 
altbongh  app^ee  had  always  held  himself 
out  as  being  ready  and  wilUng  to  perform, 
and  bad  otCetei  to  perform,  bis  part  of  said 
agreement.  That  be,  In  company  with  the 
said  Cawthon,  had  gone  to  Montgomery, 
Ala.,  betwe^  Octobca"  1  and  November  16, 
189S,  as  the  said  agreement  required,  to  re- 
ceive from  said  administrator  the  horses  that 
were  to  be  delivered  there,  and  had  been  put 
to  considerable  expense  In  making  aald  trip, 
but  said  administrator  did  not  have  the 
horses  there  to  deliver,  whlcb  greatly  Injured 
and  damaged  appdlee,  as  he  had  arranged  to 
dispose  of  the  horses  to  advantage,  and  had 
so  Informed  said  administrator.  That  neith- 
er the  said  P.  P.  Johnson  In  his  lUetlme,  sor 


Us  said  administrator  since  his  death,  has 
tendered  to  appellee  said  $1,000  worth  of 
horses,  or  any  portion  of  them,  or  paid  or 
tendered  payment  of  either  of  tbe  two  last- 
mentioned  payments  In  said  agreement, 
though  appellee  bad  at  all  times  since  tbe 
making  of  same  stood  ready  and  willing,  and 
had  ottered,  to  comply  with  his  part  of  the 
same,  and  that  he  thereby  tendered  to  the 
heirs  of  said  JohnB<Hi  a  good  and  suflBclent 
warranty  deed  to  said  described  lands. 
That,  since  the  sale  of  said  lands,  appellee 
had  paid  the  taxes  thereon  to  prevent  them 
from  being  sold  therefor.  That  the  said  Seth 
Johnson  had  paid  no  attention  to  said  planta* 
tlon  since  It  had  come  under  hla  charge. 
That  the  fencing  and  all  other  improvements 
on  said  lands  had  virtually  gone  to  decay. 
That  the  place  was  not  worth  near  as  much 
as  when  sold  to  said  P.  P.  Johusoo,  and  was 
yearly  growing  less  valuable.  That  there 
waa  no  other  property  In  the  state  of  Florida, 
of  which  appellee  was  aware,  that  would  be 
subject  to  his  claim.  That  appellee  believed, 
if  the  plantation  was  looked  after  by  some 
one,  some  rent  could  be  collected,  sufficient  at 
least  to  pay  tbe  taxes,  but  that  the  said  Seth 
Johnson  would  not  look  after  It,  and  no  one 
else  was  authorized  to  do  so,  and  that  appel- 
lee believed  It  was  to  the  Interest  of  all  par- 
ties for  the  court  to  appoint  a  receiver  to 
take  charge  pt  the  place  pending  the  suit, 
and  Tent  the  same  and  pay  the  taxes  thereon. 
Said  bill  contained  a  prayer  that  the  court 
would  ordo:  and  decree  that  appellee  have 
and  recover  from  said  Seth  Johnson,  as  ad- 
ministrator as  aforesaid,  the  balance  due 
upon  said  agreement,  in  money,  with  Interest 
thereon  from  the  date  It  should  have  been 
paid,  together  with  all  taxes  which  appellee 
had  paid  upon  said  lands  since  tbe  sale  there- 
of, which  appellee  claimed  to  be  a  lien  on 
said  lands;  that  a  receiver  be  appointed  to 
take  charge  of  said  lands  pending  the  Utlga- 
ticm,  to  look  after  repairs,  rent  tbe  lands, 
and  pay  the  taxes  thereon;  and  said  bill  con- 
cluded with  the  general  prayer  for  relief.  To 
said  bill  was  appended  tlie  affidavit  of  appel- 
lee to  tbe  elfect  that  the  matters  stated  In 
said  bill  were  true,  of  his  own  knowledge^ 
accept  aa  to  those  stated  upon  Informatloa 
and  belief,  and  those  he  believed  to  be  tmo. 

On  the  12th  of  December,  1896.  the  chao- 
cdlor  below  made  an  order  In  said  case,  up- 
on the  application  of  appellee  for  tbe  appoint- 
ment of  a  receiver,  appointing  James  0.  Mc- 
Klnnon as  such  receiver  to  take  charge  of 
said  plantation  and  lands,  to  collect  any  rents 
or  money  due  for  the  use  and  occupation  of 
any  portktn  of  said  lands  for  the  years  1894, 
1895,  and  1S9C,  to  rent  and  collect  tbe  same 
until  the  further  order  of  the  court,  and  to 
use  so  much  of  the  rent  as  might  be  neces- 
sary to  pay  the  taxes  due  and  make  neces- 
sary repairs.  Said  order  required  the  re- 
ceive to  make  a  full  report  of  bis  acts  and 
doings  as  such  receiver  annually  to  the  court, 
and  oftener  Jf  the  oourt^,uW  ^iilgcj^^^, 


274 


M  SOtTTHBBN  BBPOBTBB. 


(Fla. 


so  required  the  recelTer  to  file  with  the  dak 
of  the  oonrt  a  bond  In  the  nim  of  9200,  witb 
two  or  more  enfflclent  sureties. 

The  bond  of  the  receiver  was  filed  as  re- 
quired on  the  14tb  of  December,  1896. 

The  time  for  pleading  was  extended  by 
agreement  of  coonsel,  and  on  tbe  18tb  of 
February,  1897,  all  tbe  appellants  filed  a  gen- 
eral demurrer  to  the  bill  of  complaint,  to  the 
effect  that  the  complainant  bad  not,  in  and 
by  his  said  bill,  made  or  stated  sucb  a  case 
as  did  or  ought  to  entitle  him  to  any  such 
relief  as  was  therein  sought  and  prayed  for. 

On  tbe  19th  of  February,  1897,  appellants 
filed  their  answer  to  tbe  bill;  but  what  said 
answer  contained  we  are  not  Informed,  as 
tills  case  comes  before  ns  for  consideration 
upon  an  abstract  of  the  record,  which  does 
not  set  forth  any  of  the  averments  In  said 
answer,  or  contain  any  siammary  thereof,  but 
no  exceptions  have  been  filed  to  said  abstract. 
Replication  was  filed  to  this  answer  on  the 
1st  of  March,  1897,  by  appellee.  The  cause 
was  set  down  for  bearing  on  the  demurrer 
which  bad  been  filed  to  the  bill,  and  on  tbe 
lOtb  of  April.  1897,  the  chancellor  below 
made  an  order  overruling  said  demurrer. 

It  would  seem  that  evidence  was  taken  in 
tbe  case,  at  least  upon  behalf  of  the  appellee; 
but  what  said  evidence  was,  or  to  what 
effect,  the  abstract  falls  to  disclose. 

On  the  19th  of  October,  1897,  the  cause 
came  on  for  final  bearing,  and  the  chancellor 
made  an  otdet  or  decree  to  tbe  effect  that 
appellee  have  and  recover  from  tbe  said  Setb 
Johnson,  as  administrator  of  the  estate  of 
F.  P.  Johnson,  deceased,  tbe  sum  of  $2,123 
damages,  and  the  costs  of  the  suit,  to  be 
taxed  by  tbe  clerk  of  said  court;  that  ap- 
pellee had  a  vendor's  lien  upon  the  lands  de- 
scribed in  the  bill  of  complaint,  and  which 
were  described  In  said  decree;  that  In  de- 
fault of  the  payment  by  said  administrator 
of  the  amount  so  fonnd  to  l>e  due,  within  10 
days  from  that  date,  said  lands  were  to  be 
sold  in  compliance  with  law;  and  James  O. 
McKinnon  was  appointed  a  q^eclal  master  for 
that  purpose. 

On  tiie  OCb  of  December,  1887,  said  special 
master  made  and  filed  his  report  In  the  office 
of  tbe  derk  of  said  court,  to  tbe  effect  that 
be  had  sold  said  lands  In  compUance  witb 
law,  specifying  the  manner,  wlilch  said  sale 
resulted  In  said  lands  being  'sold  to  tbe  ap- 
pellee, as  tbe  highest  and  best  bidder,  for 
the  snm  of  ¥410;  that  tbe  total  amount  of 
costs  was  $53.71;  amount  of  the  decree,  92,- 
12S;  amount  of  interest  on  decree,  f21.49; 
leaving  a  balance  due,  after  deducting  tbe 
$410,  proceeds  of  the  sale,  of  $1,701.20. 

On  the  17tb  of  December,  1887,  said  chan- 
cellor rendered  a  final  decree  In  said  cause, 
In  which  he  confirmed  the  report  of  sale,  and  . 
directed  the  execution  of  a  deed  by  satd 
special  master  to  the  purchaser  of  said  lands, 
'and  also  ordered  and  decreed  that  appellee 
have  and  recover  from  said  Beth  Johnson,  as 
adoftMatrator  of  tbe  estate  d     P.  Johnson, . 


deceased,  the  snm  of  (1,787.49,  together  with 
9^/11  as  costs,  and  that  execution  issue 
therefor,  to  be  levied  and  collected  of  the 
goods  and  chattela,  lands  and  tenements,  of 
said  P.  P.  Jolmson  In  the  hands  of  said  Beth 
Johnson  as  said  admtDistrator,  aa  in  other 
cases  by  law  directed. 

From  this  final  decree  aK>sllants  have  en- 
tered an  appeal  to  this  court;  and  have  as- 
signed the  following  errors: 

<1)  Tbe  court  erred  in  overruling  the  de- 
murrer of  defendants  to  the  bill  of  complaint 

(2)  The  court  erred  In  rendering  the  decree 
of  October  19,  1897,  decreeing  a  vendor's  lien 
in  favor  of  complainant  for  the  sum  of  $2,123, 
principal  and  Interest,  under  tbe  auctions 
of  the  bill,  and  the  memorandum  of  agree- 
ment sued  on,  providing  that  $1,000  of  the 
$1,600  deferred  payment  should  be  payable 
in  horses,  and  not  money. 

(3)  That  the  conrt  erred  In  appointing  a 
receiver  (tbe  decree  of  Deoembn  12,  ISOfl!)  for 
the  lands  in  contioveray. 

(4)  Tbe  court  erred  In  rendering  the  de- 
ficiency decree  of  December  17,  1887,  against 
the  defendant  administrator,  for  $l,737.4f^ 
and  $53.71  costs,  under  the  allegations  of  the 
bill,  and  the  nature  and  extent  of  the  relief 
sought  by  the  prayer  of  the  bilL 

Jno.  H.  Carter  and  W.  O.  Butler,  for  ap- 
pellants. D.  L.  M<^EInnon,  tor  ai^ellea. 

SHACKLBFOBD,  J.  (after  statiar  the 
facts).  The  first  question  jmsented  toe  onr 
consideration  is,  did  the  chancellor  below  err 
In  oTermlix^  the  demurrer  to  the  bill?  In 
answering  this,  w«  must  bear  In  mind  that 
"a  general  danmrer  to  a  bill,  aa  for  want 
of  eqnlty,  will  be  overmled  If  Uiere  la  any 
ground  of  equitable  relief  stated  in  the  bill, 
even  If  there  are  aiqr  number  of  gronnda  ct 
special  demuna.*'  Th(Hnpson  t.  MaxwelL 
16  Fla.  778.  Another  principle  to  be  consid- 
ered is  the  rule  that  "a  lading  la  to  bft  con- 
strued most  BtrongAy  against  the  Reader.** 
Herrln  v.  Brown,  44  Fla.  — ;  88  SosOl  622. 
Tbe  onni  being  upon  the  arodlee;  who  was 
complainant  bdow.  It  behooved  him  to  aU^e 
every  fact,  deariy  and  deflmtsly.  ttat  «aa 
necessary  to  entitle  him  to  tbe  rdltf  eooglht. 
Tested  by  these  two  principles,  let  us  exam- 
ine the  auctions  In  tbe  bill  Of  .complaint, 
Bo  far  as  the  same  are  diadoaed  by  the  ab- 
stract In  brief,  we  find  that  a^dlea  and 
the  decedent  P>  Johnson,  had  made  maH 
entered  into  a  writtm  agreonent  or  contract 
whereby  aK>elIee  agreed  to  conr^  by  -war- 
ranty deed  to  decedent-  oertaln  described 
lands  for  a  consideration  of  $2,000,  of  which 
$400  was  paid  in  caSh,  iLOOO-waa  to  be  paid 
in  bones,  and  $600  In  numey,  at  certain 
times  therein  qiecffied;  ttat  decedoit  died 
before  dther  of  said  last  payments  became 
doe,  and  Seth  Jolmson  was  apitdilted  ad- 
ministrator of  bis  estate;  13iat  ndttev  «tf  aM 
iRBt  two  payments  has  ersr  been  nmde,  el- 
tber  by  decedent  or  hfs  administrator,  Qioiq^ 
aK>dlee  has  stood -ceadr  ai^^irill^rjit  all 
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times  to  comply  wltb  his  part  of  said  agree- 
ment, and  has  so  aotlfled  said  administrator. 
It  does  not  BffirmatlTely  appear  from  the  bill 
that  the  warrant;  deed  called  for  by  said 
agreement  had  ever  been  executed  and  de- 
Urered  by  appellee,  or  filed  In  conrt.  There- 
fore the  legal  title  to  said  lands  sUll  remain- 
ed In  him.  Was  possession  of  said  lands 
ever  delivered  by  appellee  to  decedent,  or  to 
his  heirs  or  administrator?  There  Is  no  al- 
legation In  the  bill  to  that  effect,  and  no  in- 
timation thereof,  other  than  the  statements 
that,  "slnee  the  sale  of  said  land  as  afore- 
said, complainant  has  paid  the  taxes  iipon 
the  same  to  prevent  its  being  sold  tor  taxes"; 
that  "said  Seth  Johnson  has  paid  no  atten- 
tion to  saU  plantation  since  tt  came  nnder 
his  charge,  and  the  fencing  and  all  other  im- 
piDTMiiaits  hsTe  Ttrtnally  gone  to  decay," 
and  that  the  place  is  yearly  depredating  In 
Talne;  and  that  **Baid  Seth  Johnson  will  not 
look  after  it,  and  no  one  else  la  authorized 
to  do  so."  Are  these  intimations  or  state- 
ments a  snfBdent  auction  that  possession 
of  said  lands  was  ever  delivered  by  appellee 
to  decedent,  bis  helra  or  administrators? 
We  think  not  The  law  makes  it  the  duty  of 
the  owner  of  lands  to  pay  the  taxes  legally 
Imposed  thereon  from  time  to  time,  and,  so 
ter  as  It  has  been  made  to  appear,  the  fftct 
that  the  taxes  were  not  paid  npon  the  lands 
In  qnestion  was  dae  to  the  negligence  or 
omlsilon  of  appellee;  be  being  the  legal  own- 
er thereof,  en&^  so  far  as  is  disclosed  by  the 
bin,  the  decedent  never  having  agreed  to 
pay  said  taxes,  and  the  dnty  so  to  do  not  hav- 
big  been  east  upon  blm  law.  If,  tlien,  it 
was  the  duty  of  appellee  to  pay  said  taxes— 
and  we  most  so  bold,  in  the  absence  of  any 
allegation  to  the  contrary— he  could  not  be 
permitted  hy  his  taJlnre  to  pay  ssld  taxes  to 
lay  ttie  bade  for  a  spit  against  aroellants. 
How  did  it  become  tiie  duty  of  Beth  Johnson 
to  look  after  said  lands,  and  how  was  It  that 
no  one  else  was  anthorlsed  to  do  soT  As  we 
have  Just  seen,  no  deed  was  ever  ezecnted 
"bj  appdiee,  to  flwse  lands,  to  decedent;  and 
there  Is  no  allegation  Uuit  the  possesdon 
thereof  was  ever  surrendered  appellee  to 
decedent  <a  any  one  else.  Bren  If  a  deed 
bad  heen  executed  to  decedent,  or  the  pos- 
session deHvered  to  Um,  Us  administrator 
bad  no  i^Cht  to  take  possesdon  nntil  an  or- 
der oC  court  had  been  made,  anthorlalng  him 
to  do  80.  Bald  real  estate  would  have  de- 
scended to  the  heirs  of  the  said  decedent 
Ber.  8t  1882,  I  mi.  Therefore  the  said 
Setb  Johnson,  as  administrator,  wu  not  en- 
titled to  the  possession  of  said  btnda,  and  It 
waa  not  his  dnty  as  Boeb  administrator,  nor 
was  be  anthorlced  by  law,  to  fake  charge  of 
and  look  after  same.  As  one  of  the  hdrs  of 
■aid  decedent;  It  was  no  more  his  dnty  and 
he  was  no  more  antb(Hl»d  to  look  after  tt 
than  any  of  the  other  heira;  It  bdng  alleged 
in  tiie  bin  that  all  of  ssld  hdrs  were  over  the 
age  of  21  yeara. ,  So  far  as  It  was  made  to 
ew>fmr  from  the  bill,  the  tact  that  the  tm- 


dug  and  all  other  Improvements  upon  said 
lands  had  gone  to  decay,  and  the  place  was 
yearly  depreciating  In  value,  was  doe  to  the 
negUgrace  and.  omission  of  appellee  in  car- 
ing for  same.  This,  then,  conid  not  form  the 
bads  for  a  suit  against  appellants,  any  more 
than  the  failure  of  appellee  to  pay  the  taxes 
conld  do  so.  The  maxim,  "Nollus  commo- 
dnm  capere  potest  de  injuria  sua  propria," 
applies.  If,  as  we  have  said  above,  It  la  In- 
cumbent npon  a  complainant  to  allege  In  bis 
bill  every  fact  deariy  and  definitely,  that  is 
necessary  to  entitle  blm  to  rdlef,  and  he 
omits  essential  facts  therefrom,  or  states 
such  tacts  therein  as  show  that  he  is  not 
entitled  to  relleC  In  a  court  of  equity,  he  must 
suffer  the  consequences  of  his  so  doing.  We 
recognize  the  fact  sb  stated  In  2  WarveUe 
on  Vendors,  {  67^  in  peaking  of  a  vendor's 
Uen,  that  "it  may  well  he  doubted  whether 
any  subject  connected  with  the  American 
law  of  real  properly  is  involved  In  more  se- 
rious dispute  as  to  its  character  and  opera- 
tion or  nncertahity  In  respect  to  the  methods 
ct  its  ai^lication.  Courts  seem  to  have 
found  tt  dlfficntt  to  asdgn  any  justifiable  ba- 
sis on  which  It  rests,  and  differ  widdy  as  to 
the  grounds  for  Its  Introduction  Into  the  jn- 
rl^mdence  of  tUs  country.  In  tte  general 
featnres  tt  is  contrary  to  the  policy  of  our 
laws,  wbldi  look  with  disfavor  upon  secret 
interests  In  real  property,  or  any  procedure 
which  tends  to  nullify  or  Impair  titiea  as 
shown  upon  the  public  records;  and  for 
ttese  reasons  the  doctrine  has  been  r^udl- 
ated  by  courts  of  a  few  states,  and  abrogated 
by  le^l  enactment  In  othos."  Howevw, 
the  Uen  of  a  vendor  on  lands  for  the  pm- 
etaase  money,  and  his  right  to  se^'fiw  en- 
forcemoit  of  same  by  appnqprlato  proceed- 
Ingi  in  a  court  of  equity,  were  recognised  In 
this  state  in  Bradford  v.  Marvin,  2  Fla.  468, 
and  have  been  rdterated  In  a  nambw  of  sub- 
sequent eases.  As  was  said  In  lIcKeown  v. 
Odlins.  88  Fla.  276,  21  South.  106;  "A  ven- 
dor's lien  is  that  lien  which  In  equity  is  im- 
pHed  to  belong  to  a  vendor  for  the  unpaid 
purchase  price  of  land  sold  by  him,  where  be 
has  not  taken  any  other  lien  or  security  tor 
the  same,  beyond  the  personal  obligation  of 
the  purclmser.  Such  lien  Is  not  the  resntt  ot 
any  agreement  between  vendor  and  vendee, 
bnt  is  dmply  an  equity  raised  1^  the  courts 
for  the  benefit  of  the  former.'*  And  In  ac- 
cordance with  the  iwindple  laid  down  in  2 
Warvdle  on  Vendors,  S  676,  stating  that,  a 
vendor's  lien  "being  created  by  Infwence 
alone,  tt  Is,  In  effect,  a  mere  equity  raised 
and  administered  by  the  courts,  by  whom  it 
win  be  enforced  or  denied  between  parties 
as  the  ezigendes  of  each  particular  case  may 
seem  to  require,"  this  court  further  stated  In 
McKeowtt  V.  Collins,  supra,  that  "every  un- 
paid  indebtedness  for  purchase  money  of  real 
estate  does  not  necesssrl^  give  to  the  gran- 
tor a  vendor's  lien."  It  would  fnrOier  seem, 
as  remarked  by  Mr.  Warvelle,  to  be  ^'wholly 
Independent  of  possessitm,"  bat,/tt  tbe^vvf-^ 
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dor,  after  baring  executed  a  contract  of  sale 
to  tbe  vendee,  coutlnueB  to  remain  In  pos- 
sesslon  of  the  landa  bo  sold,  he  Is  not  en- 
titled to  treat  them  as  his  own.  As  was  said 
by  Sir  George  Jessel,  M.  R.,  In  Lysaght  t. 
Edwards,  L.  R.  2  Cb.  Dir.  499,  506,  607,  cited 
with  approval  by  Mr.  Pomeroy  In  the  third 
volume  of  bis  Equity  Juris.  {  1260,  latter 
part  of  note  1,  on  page  1942:  "Being  a  valid 
contract,  it  has  this  remarkable  effect:  that 
it  converts  the  estate,  so  to  say,  in  equity; 
It  makes  the  purchase  money  a  part  of  the 
personal  estate  of  the  vendor,  and  it  maizes 
the  land  a  part  of  the  real  estate  of  the  ven- 
dee; and  therefore  all  those  cases  on  the 
doctrine  of  constructive  conversion  are 
founded  simply  on  this:  that  a  valid  contract 
actually  changes  the  ownership  of  the  estate 
in  eqnlty.  This  being  so,  is  the  vendor  less 
a  trustee  because  he  has  the  rights  which  I 
have  mentioned?  I  do  not  see  how  It  Is  pos- 
sible to  say  so.  If  anything  happens  to  the 
estate  between  the  time  of  sale  and  the  time 
of  completion  of  the  purchase,  it  Is  at  the 
risk  of  the  purchaser.  If  it  is  a  house  that 
is  sold,  and  the  house  is  burned  down,  the 
purchaser  loses  the  house.  In  the  same  way, 
there  is  a  correlative  liability  on  the  part  of 
the  vendor  in  possession.  He  Is  not  entitled 
to  treat  the  estate  as  his  own.  If  he  will- 
fully damages  or  injures  it,  be  Is  liable  to 
the  purchaser;  and,  more  than  that,  he  la 
liable  If  be  does  not  take  reasonable  care  of 
It."  Now,  in  the  case  under  consideration, 
it  affirmatively  appears  from  the  bill  that 
appellee  neglected  and  failed  to  "take  rea- 
sonable care"  of  the  lands  embraced  in  said 
contract,  and  sought  to  make  his  own  negli- 
gence, and  the  fact  that  he  had  paid  tj^e 
taxes  thereon— the  same  being  properly  as- 
sessable to  him,  he  being  the  legal  owner  and 
in  possession  thereof,  and,  as  we  have  Just 
seen,  the  law  making  It  bis  duty  to  pay 
them— the  basis  for  bis  suit  against  appel- 
lants. Upon  his  own  negligence  and  omis- 
sion he  seeks  the  appointment  of  a  receiver. 
We  also  note,  In  passing,  that  In  hts  bill  ap- 
pellee did  not  pray  for  the  enforcement  of 
any  lien  npon  the  lands,  or,  in  fact,  seek 
their  sale  at  all;  contenting  himself  with  a 
prayer  for  a  decree  against  the  administra- 
tor for  the  amount  which  might  be  found  to 
be  due  him  upon  said  agreement,  for  the  ap- 
pointment of  a  receiver,  and  with  a  prayer 
for  general  relief.  Did  be  make  or  state 
such  a  case  in  bis  bill  as  to  give  a  court  of 
equity  Jurisdiction,  or  to  entitle  him  to  the 
relief  prayed?  Bearing  in  mind  that  he  who 
comes  into  a  court  of  equity  must  come  with 
clean  bands,  we  must  answer  this  question 
in  the  negative.  In  our  opinion,  the  bill  was 
well  open  to  attack  by  general  demurrer,  and 
the  same  should  have  been  sustained.  The 
allegations  in  the  bill,  taken  In  their  entirety, 
did  not  warrant  a  court  of  equity  In  creating 
and  enforcing  a  vendor's  lien  upon  the  lands 
in  question  at  the  instance  of  appellee.  It 
followa  from  what  has  been  waiA.  that  tbe 


other  errors  are  wen  assigned,  but,  In  view 
of  the  conclusion  reached,  we  do  not  deem 
it  necessary  to  discuss  them.  We  would  call 
attention  to  the  fact,  however,  that  we  know 
of  no  authority  for  entering  a  deficiency  de- 
cree in  actions  to  enforce  vendors*  liens.  As 
we  understand  it,  the  rule  of  procedure  In 
giving  deficiency  decrees  does  not  belong  to 
a  court  of  equity,  nnless  specifically  confer- 
red by  statute  or  a  rule  of  court  Webber  v. 
Blanc,  89  Fla.  224,  22  South.  655.  Equity 
rule  89  provides  for  tbe  entry  of  a  deficiency 
decree  only  in  suits  for  the  foreclosure  of 
mortgages. 

The  decree  must  be  reversed,  with  direc- 
tions to  sustain  tbe  demurrer  of  the  defend- 
ants below  to  the  bill,  and  for  soch  furth^ 
proceedings  as  may  be  in  consonance  with 
equity  practice  and  not  Inconslatent  with  this 
opinion;  tbe  appellee  to  pay  tbe  costs  of  tUa 
appeaL 

(«  na.  SM) 

VINSON  T.  PALMBB. 
(Supreme  Oonrt  of  Florida,  Divirion  A.  Veb. 

3,  1903.) 

ACTION  ON  NOTE— PLEA  DINO-LIMITATIONS— 
NEW  PROMISE— AMENDMENT  OF  DECLARA- 
TION—ACTION BV  ASSIONEE— APPEAL— PRE- 
SUMPTIONS. 

1.  One  saing  upon  a  promissory  note,  upon 
Its  face  barred  by  the  statute  of  limltatioDs, 
but  which  the  defendant,  before  the  bar  of  the 
statute  waa  complete,  had  agaio  promised  to 
pay,  need  not  declare  upou  Uie  new  promise, 
but  may  declare  upon  the  original  note,  and,  if 
tbe  statute  of  limitatioas  is  pleaded,  reply  the 
uew  promise. 

2.  There  was  no  abnsa  of  discretion  in  the  ac- 
tion of  the  trial  judge  in  permitting  the  platn- 
tiflf  during  the  trial  to  amend  bis  declaration  to 
conform  to  the  facts  as  disclosed  by  the  evl- 
d^ce. 

3.  The  assignee  of  a  promissory  note,  who  is 
the  real  party  in  Interest,  may  sue  and  recover 
upon  the  note,  though  the  assignment  was 
made  without  Indorsement  of  the  note. 

4.  Becauae  of  the  fact  that  oar  statute  gives 
to-  the  real  party  in  interest  the  right  to  sue 
and  recover  upon  a  chose  in  action,  a  defoidant 
cannot  complain  of  tbe  action  of  the  court  In 
permitting  a  note  sued  upon  to  be  iiuiorsed 
during  the  trial  In  accordance  with  a  previous 
assignment  thereof  made  to  the  plaintiff  before 
suit  brought. 

5.  Chapter  43TC,  p.  140,  Acts  1895,  iriikli 
provides  that  "every  acknowledgment  of,  or 
promise  to  pay  a  debt  barred  by  the  statute  of 
limitations,  must  be  in  writing  and  signed  by 
the  party  to  be  charged,"  has  no  application 
to  a  pnnnise  made  before  the  passage  of  tlw 
act. 

6.  When,  from  tba  record  submitted  to  tills 
conrt,  it  cannot  be  determined  whether  an 
amendment  was  inserted  in  a  proper  or  an  In- 
appropriate place  in  the  original  pleading,-  It 
will  he  preaomed  to  have  been  made  at  the 
proper  place. 

7.  When  It  is  obviously  tbe  purpose  of  the 
maker  that  the  body  of  a  promissory  note  shall 
contain  the  complete  promise  of  payment,  and 
no  amount  is  named  therein,  the  writing  doea 
not  constitute  a  note.  Marginal  figures  will 
be  r^arded  as  a  memorandum  for  convenience 
of  reference,  and  will  not  core  the  omlasion  in 
the  body  of  the  instmment. 


f  1.  8m  ZiladUtlon  of  Aettona,  vol.  n.  Cent  !»«.  H 
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&  The  credlttnx  apon  a  promtssory  note,  with 
the  couseot  of  tne  parties,  of  an  indebtedueBS 
of  the  holder  of  the  note  to  a  partnerslup  of 
which  the  maker  of  the  note  i3  a  member,  with 
entries  thereof  upon  the  books  of  the  holder 
of  the  note  and  of  the  partnership,  operates  as 
a  parment  qdod  the  note,  sach  aa  wiu  stop  tha 
rnimuig  of  the  statute  of  Umltations. 

(Byllabtu  hy  the  Court) 

Bnor  to  Clicnit  Gottrt,  HUlatwTOugh  Conn- 
tr;  Barron  FbllUps,  Judge. 

Action  by  Thomas  Palmer,  receiver,  against 
James  M.  Tlnson.  Judgment  for  plaintiff, 
and  defendant  brtoga  eiior.  Affirmed  on  con* 
dlttons. 

P.  O.  Knight  and  a  C.  Whitaker,  for  plaln- 
tUE  In  error.  0.  W.  Stevens,  for  defendant 
in  error. 

MAXWMjL,  a  Tbt  defendant  in  error, 
as  receiver  of  the  Bank  of  Tarpon  Springs, 
brought  suit  January  13,  1899,  against  tlie 
plaintiff  in  error,  to  recover  upon  three  notes, 
for  $500  each,  dated  July  19,  1890,  payable 
three,  six,  and  nine  months,  respectively,  aft- 
er date,  and  a  note  for  $86.87»  dated  July  IS, 
1893,  payable  three  months  after  date.  Judg- 
ment was  rendered  for  file  plaintiff,  and  writ 
of  error  sued  out  by  the  defendant 

L  The  declaration  was  upon  the  <n1glnal 
notes.  The  first  plea  by  defendant  vras  of 
the  five-year  statute  of  IlmltationB,  to  which 
plaintiff  replied  promises  to  pay  and  partial 
payments  made  within  five  years  before  the 
Institution  of  salt  Under  the  first  and  eightli 
assignments  of  error,  the  defendant  contends 
that  there  was  error  In  admitting  In  evidence 
the  notes  sued  upm,  and  rendering  judgment 
therefor,  when  the  decdaration  fails  to  allege 
a  subsequent  prmnlse  to  pay  said  notes, 
which  were,  on  their  face,  barred  by  the 
statute  of  limitations,  and  cites  Tate  v.  Clem- 
ents, 16  Fla.  839.  26  Am.  Bep.  709,  In  support 
of  Us  contention  that  the  new  promise  la  Qie 
bads  of  the  action,  and  must  be  declared  on 
in  order  that  recovery  be  bad  thereon.  In 
lhat  case  It  Is  stated  that  the  new  promise 
is  the  contract  upon  which  suit  la  based,  and 
the  cause  of  action  vsfim  which  plaintiff  must 
TtAj  for  recovery;  but  no  question  was  there 
raised  as  to  the  pleadings,  and  the  only  point 
birolved  was  whether  the  iwomlse  to  pay  by 
oat  partner,  after  dlsscdutlon  of  the  itartn^-- 
aUp,  would  remove  the  bar  of  the  statute 
as  to  the  other  partner.  We  have  no  criti- 
cism to  make  of  the  ruling  of  the  court  that 
It  would  not  With  respect  to  the  question  of 
pllsadlng,  however,  where  a  new  promise  is 
relied  i^on  to  remove  the  bar  of  the  statute* 
the  great  weight  of  authority  is  that  where 
inch  promise  was  made  bitfore  the  statutory 
bar  was  complete,  the  inoper  practice  Is  to 
dedare  upon  llie  orlghial  cause  of  action,  and. 
If  the  statute  of  limitations  Is  pleaded,  to  re- 
Viy  the  new  promise.  Tanner  t.  Smart  6 
Itara.  A  Gresa.  603;  Hurst  v.  FaAer,  1  Barn, 
ft  Aid.  92;  Upton  v.  Blse,  12  Moore,  303; 
Irving  V.  YeltGh,  8  M.  &  W.  90;  18  Bncy. 
PL  ft  FT.  247  et  aeq.;  Harlan  v.  Bemie,.  22 


Ark.  217.  76  Am.  Dec^  428;  Beach  T.  Bald- 
win, 9  conn.  476;  Newlln  v.  Duncan,  1  Har. 
<Del.)  204,  25  Am.  Dec.  66;  Barrett  T.  Bax^ 
rett  8  He.  868.  Some  of  tiiese  courts  hold  a 
diffwent  rule  where  the  debt  was*  barred 
when  the  new  ^mlae  was  made.  In  which 
case  they  regard  such  ivomlse  as  the  cause 
of  action,  which  must  he  alleged  in  the  decia- 
ration.  Howe  v.  Saunders,  38  Me.  850;  Bod- 
gers  V.  Byers,  127  Cat  528,  60  Pac.  42; 
Shackleford  v.  Douglass,  81  Miss.  95;  18 
Bncy.  PI.  &  Pr.,  supra.  But  that  Question 
Is  not  taivolved  here. 

II.  Upon  the  trial  of  the  case  It  developed 
that  the  three  notes,  for  8500  each,  had  been 
made  to  the  payee,  Safford,  as  cashier  of  a 
partnership  wC  which  he  was  a  member, 
known  as  the  Bank  of  Tarjwn  Springs,  and 
not  as  cashier  of  the  subsequently  incorpo- 
rated  bank  of  that  name,  aa  receiver  for 
which  the  plaintiff  sues,  and  that  the  notes 
were  afterwards  transferred  and  delivered  by 
such  partnership  to  the  bank  whose  receiver 
is  plalntlfl  herein.  The  plaintiff  was  there- 
upon permitted,  over  the  objection  of  de- 
fendant to  amend  his  declaration  by  alleging 
such  transfer  and  delivery  for  value.  Under 
our  very  liberal  practice^  no  abuse  of  dia- 
cretlon  was  shown  by  the  court  in  permitting 
such  amendmemt  Burt  v.  Florida  Sontiiem 
By.  Oo..  43  Fla.  — .  81  South.  265. 

Under  the  second,  third,  sixth,  and  seventh 
assignmente  of  error,  it  is  contended  that  no 
indorsement  ot  the  notes  being  alleged  in  the 
declaration,  nor  shown  to  have  been  made 
before  suit  no  recovery  thereon  could  be  had 
by  the  bank  to  which  they  were  assUrned, 
or  its  receiver.  Section  981  of  the  Bevtoed 
Statutes  authortaea  suit  by  the  real  party  in 
interest  whether  the  notes  were  Indorsed,  pr 
assigned  without  indorsement  Jordan  v. 
John  Byan  Ca,  35  Sla.  259,  17  South.  78; 
Withers  V.  SandUn.  86  Fla.  619.  text  628,  18 
South.  856;  lilttle  v.  ^dley.  43  Fla.  — ;  81 
South  842. 

in.  Under  the  fifth  assignment  of  error,  It 
Is  urged  that  tibe  court  erred  in  pumlttlng 
the  indorsement  of  the  notes  in  question  by 
the  payee  pending  triaL  It  doea  not  appear, 
«eept  from  the  assignment  of  ttm.  that  the 
ruling  complained  of  was  made,  though  the 
fact  of  such  indors«nent  betog  made  is  tea- 
tlfled  to  by  Safford.  But  assuming  the  fact 
to  appear,  and  to  be  emr,  it  was  not  preju- 
dicial to  the  defeodant  Aa  we  have  sem, 
the  suit  was  maintainable  without  the  in- 
dOTsement,  and  permitting  it  to  be  made 
affected  the  righto  of  neither  party. 

IV.  The  defendant  contends,  under  the 
fourth  and  ninth  assignmente  of  error,  that 
chapter  4875,  p.  1^  Acta  1895.  which  pro- 
vides that  "every  acknowledgment  of,  or 
promise  to  pay  a  debt  barred  by  the  statute 
of  limitations,  must  be  In  writing  and  signed 
by  the  party  to  be  charged,"  governs  tills 
case,  and  that  the  proper  construction  of  the 
act  is  that  it  applies  to  all  debto  barred  at 

the  commencement  of  suit  whethf^buredvl^ 
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wben  the  promtse  was  made  or  not  It  1> 
uCinecesBary  for  ub  to  constrae  this  act,  ae  it 
has  no  application  to  tlie  case.  All  of  the 
promisM  and  credits  relied  upon  by  plaintiff 
as  defeating  the  bar  of  the  statute  occurred 
before  the  act  was  passed.  Even  if  the 
Legislature  had  the  power  to  destroy  the 
obligation  of  an  existing  valid  and  binding 
rerbal  agreement,  a  statute  will  not  be  con- 
strued as  retroactire,  and  as  so  affecting  past 
transactions,  unless  sncb  Intent  on  the  part 
of  the  Jjeglslature  Is  made  clearly  apparent 
in  the  act  Itself.  McCarthy  r.  Harls,  23  Fla. 
506,  2  South.  810;  Ex  parte  Wells,  21  Fla. 
280,  text  302.  The  statute  In  qnestion  con- 
tains no  such  proTlsIon. 

V.  Under  the  tenth  assignment  of  error,  it 
Is  urged  that  there  was  eiror  in  permitting 
the  Introduction  In  eTldence  of  the  note  for 
$86.87,  dated  Jnly  19,  1893,  as  the  declara- 
tion, as  amended,  alleged  the  note  to  have 
been  transferred  to  the  Incorporated  Bank  of 
Tarpon  Springs,  while  the  eTldence  showed 
It  to  have  been  gtren  to  said  bank,  as  payee, 
after  its  incorporation.  We  are  nnable  from 
the  record  to  tell  whether  the  amendment 
alleging  tiie  transfer  of  the  notes  was  in- 
serted after  the  allegation  in  the  declaration 
as  to  the  (500  notes,  to  which  It  was  propwly 
applicable,  or  after  the  allegation  as  to  the 
$86.87  note,  to  which  It  was  not  applicable. 
The  presumption  is  that  It  was  made  at  the 
proper  place  (McGonnell  t.  SnlllTan,  87  Fla. 
676,  20  South.  762),  and  that  this  assignment 
Is  withont  merit 

TI.  The  elerentii  and  twelftii  assignments 
of  eiTor,  which  are  argued  together,  are  bas- 
ed upon  the  denial  of  the  defendant's  mo- 
tions In  arrest  of  Judgment  and  for  a  new 
trial.  The  first  objection  urged  under  tiieee 
asslgnmaitB  is  to  the  action  of  the  court  bi 
entering  Judgment  for  $2,976.93,  when  the 
damages  claimed  in  the  declaration  were  bat 
$2,020.  This  was  error,  as  the  plalntilTs  re- 
covery should  be  limited  to  the  amount  of  his 
claim.  Cooper  v.  Livingston,  19  Fla.  684; 
Tonnglove  v.  Knox,  44  Fla.  — >  S8  South. 
437.  Under  these  asslgnmoits  it  is  also 
urged  that  there  was  error  In  admitting  in 
evidence  and  entering  Judgment  upon  one  of 
the  alleged  $500  notes,  which  was  as  foUows: 
"$500.  Int  $25.42.  Tarpon  Springs,  Fla., 
Jnly  19,  '90^  Six  months  after  date  I  prom- 
ise to  pay  to  the  orda  of  Leandro  T.  Saf- 

ford  dollars  at  the  bank,"  etc.  While 

the  rule  may  be  different  in  a  case  where 
there  is  no  blank  left  In  the  note,  and  the 
figures  on  Its  raai^n  constitute  the  only 
insertion  of  the  amount  for  which  the  note 
is  given,  made  or  Intended  to  be  made 
therdn  (Hubert  v.  Orady,  69  Tex.  602;  Strick- 
land v.  Holbrooke,  75  Cal.  268,  IT  Pac. 
204),  the  weight  of  authority  Is  that,  where 
it  was  obviously  tlie  purpose  of  the  par- 
ties that  the  body  of  the  note  should  con- 
tain the  complete  promise  of  payment,  the 
marginal  figures  will  be  regarded  as  mere- 
ly a  memorandum  for  convoilence  vt  ref- 


erence, and  no  part  of  the  note  Itself;  and, 
while  the  amount  to  be  paid  remains  un- 
stated, the  writing  does  not  constitute  a  note, 
and  cannot  be  recovered  upon  as  such.  Nor- 
wich Bank  v.  Hyde,  13  Conn.  279;  Oarrard 
V.  Lewis,  L.  B.  10  Q.  B.  Dlv.  30;  Hollen  v. 
Davis,  59  Iowa,  444,  13  N.  W.  413,  44  Am. 
Bep.  688;  Smith  v.  Smith,  1  B.  I.  398,  63 
Am.  Dec.  662;  1  Daniel  on  Neg.  Inst.  S  S6a. 
The  payee  might  have  been  autiiorlzed  to 
fill  In  the  blank  space  before  the  word  "dol- 
lars" with  the  agreed  number.-  See  author- 
ities supra.  But  this  was  not  done,  and  no 
recovery  can  be  had  upon  the  writing  u  t 
promissory  note,  in  its  present  form. 

The  only  question  which  la  necessary  to 
consider  In  determining  whether  in  other  re- 
spects the  finding  of  the  court  Is  supported 
by  the  evidence  is  that  of  payments  or  au- 
thorized credits  upon  the  notes  to  remove  the 
bar  of  the  statute  of  limitations.  There  Is 
evidence  to  the  effect  that,  within  five  yeara 
before  the  commencement  of  suit,  indebted- 
ness of  Safford,  the  cashier  of  the  Bank  ot 
Tarpon  Springs,  to  Vinson,  the  defendant, 
and  his  brother,  was,  by  consent  of  parties, 
credited  on  interest  dne  on  the  notes  in  ques- 
tion, and  entries  thweof  made  on  the  books 
of  Vinson  &  Bro.  and  ot  the  bank.  Such 
credit  operates  as  a  payment  in  removing  the 
bar  of  the  statute  of  limitations.  Maber  v. 
Maber,  L.  B.  2  Exch.  Cas.  168;  Amos  ▼. 
Smith,  1  H.  &  0.  238;  Ashby  v.  James,  11 
M.  &  W.  642;  Worthlngton  v.  Grlmsditch,  7 
Q.  B.  479;  Wood  on  Limitations  (3d  Ed.)  1 
113. 

For  the  error  In  entering  Jndgmoit  upon 
the  alleged  note  in  which  the  amount  to  be 
paid  was  not  Inserted,  tbe  judgment  should 
be  reversed,  and  new  trial  granted,  anleas 
the  plaintiff  riiall,  within  80  days  from  the 
filing  of  the  mandate  of  this  court  in  the 
court  below,  enter  a  remittitur  as  of  the  date 
of  such  Judgmoit  for  the  sum  of  $77&A2; 
that  being  tide  amount  of  said  Uank  note.  In- 
cluding Interest  Socb  entry  will  also  core 
the  error  In  entering  Judgment  for  a  gmter 
amount  than  that  claimed  In  the  declaration, 
and,  If  such  remittitur  be  made,  the  jodg- 
mmt  thould  be  aiSOrmed. 

FEB  CUBIAM.  This  canse,  bdng  reacb^ 
ed  In  ite  regular  order  for  final  disposition, 
was  heretofore  referred  by  the  court  to  Its 
commissioners  for  investigation,  who  report- 
ed the  same,  recommending  conditional  af- 
firmance for  the  reasons  stated  In  the  fore- 
going opinion  pr^)ared  by  Former  Commls- 
sloner  MAXWELL.  After  due  consideration 
of  the  case  by  Division  A  of  the  court,  tbe 
said  foregoing  opinion  Is  hereby  adopted, 
and  ordered  to  be  filed  as  the  opinion  oC  tibe 
court  In  said  cause;  and  it  Is  hereby  ordered, 
adjudged,  and  decreed  that  If  the  defendant 
In  error  shall,  within  30  days  after  tbe  man- 
date of  this  court  shall  be  sent  to  the  court 
below,  eater  In  the  circuit  oonrt  In  said  cause 
a  remittitur  of  tbe  sun  ot  S178lB%  as  pc  tbe 
Digitized  by  VjOOgTC 


WILLEA1I8  T.  BTAia 


date  or  tin  mffltton  o(  the  JodsnHBt' In  nid 
cKDMh  tbat  then  tin  remainder  of  tbe  aald 
JndgnMnt  ahaQ  U»,  and  tiw  aama  la  ber^. 
affirmed,  but,  tn  the  went  be  ahall  fall  wltb- 
£a  aald  ttme  to  oiter  aneh  remlttltiir,  then  the 
whirie  of  tiw  aaU  Judgment  ihaU  be  leren- 
ed,  and  a  new  trial  ordered.  The  defendant 
m  enor  to  pay  'ttie  eosta  of  theae  anwU^ta 
pnweedtaifiL 
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(Bapmme  Ooiirt  of  Florida,  DiTtotmi 
3,  1903.) 

MURDRR  —  INDICTMENT  —  JUROR  —  BXOUSINO 
PROM  SERVICE  —  CROSS-BXAUINATION  —  OB- 
JBCTI0N8  TO  QUESTION  —  ASSIONMBNTB  OT 
SBROR— VERDICT. 

1.  When  an  Indictment  tor  murder  in  the  first 
degree  conforms  to  the  statute  in  alleging  that 
the  asBBnlt  was  made  and  the  shooting  was 
done  "onlawfnlif,  felonionslr,  and  from  a  pre- 
meditated design  to  effect  the  death"  of  the 
person  shot,  it  is  not  uecenarr  to  further  al- 
Eesa  that  the  assault  and  shooting  were  made 
and  done  with  mallc^  or  with  malice  afore- 
thoosht. 

2.  Where  it  does  not  appear  that  the  action 
of  the  trial  judge  in  excusing  a  person  called  as 
a  juror  was  in  any  way  prejudidal  to  the  d«>- 
fendant,  or  that  thm  was  any  abuse  of  dfs> 
cretira,  do  error  is  shown. 

3.  In  the  conduct  of  a  trial  the  trial  judge 
must  necessarily  exercise  a  large  discretion  In 
excariug  persons  from  jury  serrice,  in  dealing 
with  jnron  who  are  sick,  and  lu  convenltqc  and 
adjourning  the  court;  and  where  his  conduct 
of  the  trial  is  not  in  auy  way  prejudicial  to  the 
defendant,  or  In  rlolatlon  of  any  law,  it  affords 
no  sroond  for  rerersal  of  a  caae. 

4.  A  witness  who  Is  a  physician,  and  who 
has  testified  as  an  expert  for  the  defendant, 
and  has  stated  that  the  defendant  was  suffering 
from  acute  delusions  of  Insanity,  may  properly 
bo  asted  on  crosa-examination:  "In  discussing 
the  act  of  a  person,  is  not  this  the  test  of  de- 
lusional insanity:  Did  he  do  the  act  under  the 
delusion  believing  It  to  be  other  than  It  was?^ 
and  tbe  further  question;  **llioti.  If  that  per- 
BOQ  does  the  act  knowing  what  it  was.  bcAer^ 
lug  it  to  be  exactJy  aa  n  mM,  Is  ba  laboring 
under  any  delusion  T" 

Si.  a  general  obJectfoB  to  a  Question  asked  a 
witness,  no  precise  gronnd  of  objection  being 
stated,  where  the  question  objected  to  Is  not 
palpably  hnproper,  and  inadmisdble  for  any 
purpose  or  under  any  circumstances,  will  not  be 
considered. 

6.  When  a  sin^e  aedgoment  of  earor  em- 
braces objections  to  the  rulings  of  the  court  on 
three  distinct  and  separate  questions  a^ed  a 
wftness,  this  court  will  consider  such  an  assign- 
ment BO  further  after  discovering  tbat  one  of 
the  Dhiections  U  without  merit. 

7.  With  reference  to  the  sufficiency  of  the 
wevp^  of  a  hypothetical  question  propounded  to 
aa  evpert  wftnest,  tbe  third  headnote  In  Baker 
r.  SUte,  11  South.  492,  30  Fia.  41  and  the 
explication  of  the  principle  asserted  therein, 
contained  in  the  opinion,  are  approved  and  fol- 
lowed. 

&  Where  the  only  argument  or  cnnments  la 
.the  briefs  of  plaintiff  In  error  In  reference  to  a 
number  of  assignments  of  error  predicated  on 
Tefnsals  of  the  trial  judge  to  give  various  In- 
-etrnctioDS  la  that  **we  thioh  the  court  erred  in 
refusing  to  dmrge  tbe  jury  as  requested,"  and 
where  tbe  same  method  of  argument  Is  porsned 
with  reference  to  assignments  of  error  baaed  on 
the  charge  given  by  the  court,  this  court,  fol> 
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lowing  the  rule  laid  down  In  fHiomas  r.  State, 
18  South.  881,  86  Fla.  109,  wiU  read  the  char- 
ges and  instructions,  ai^  If  no  glaring  error 
prejudicial  to  the  plalutifi  In  error  is  discover 
ed.  will  not  farther  Investigate  the  aasignmentf> 
involved. 

9.  An  expert  witness,  who  baa  givra  an  opin- 
ion upon  a  question  submitted  to  him,  may  be 
further  examined  as  to  the  reasons  for  his 
winion. 

10.  In  a  trial  upon  an  Indictment  cbarj^lng 
murder  in  the  first  degree,  where  there  is  a 
siugle  defendaut,  and  where  the  record  shows 
who  composed  the  jury,  the  court  tn  which 
tiie  trial  u  had,  and  the  date  of  tbe  return  of 
the  verdict,  a  verdict  in  tbe  following  form  Is 
flutllcient:  "We,  the  jury,  find  the  defendant 
gniltr  of  murder  in  the  first  degree,  and  recom- 
mend him  to  the  mercy  of  the  court." 

11.  Where  there  ia  sufficient  evldeoce  to  sup- 
port the  finding  of  the  jury,  even  though  the 
evidence  be  eonflictiug,  and  no  error  m  law 
Is  discovered,  this  court  will  not  reverse  the 
ruling  of  the  trial  Judge  overruling  a  motion 
for  a  new  trial  based  on  the  ground  that  the 
verdict  is  contrary  to  law,  against  the  weight 
of  evidoice,  and  contrary  to  the  evidence. 

12.  Where  tbe  question  of  a  defendant's  santty 
and  retponsibili^  baa  beeu  fairly  submitted  to 
the  jniy,  both  in  tbe  evidence  and.  in  the  char- 
ges of  the  court,  this  court  will  not  reverse  the 
Judgment  on  the  ground  that  the  evidence  was 
auffldent  to  raise  a  reasonable .  doubt  of  the 
defendant's  sanity  at  tbe  time  of  the  homicide. 
The  doctr^es  of  the  law  as  to  insanity  as  a 
defense  enunciated  In  Davis  v.  State,  32  South. 
822,  44  Fla.  — ,  improved  and  followed. 

18.  When,  after  a  verdict  has  been  rendered 
by  the  Jury  finding  the  defendant  gnilty,  a 
motion  to  stay  the  sentence  and  judgment  Is 
made,  and  the  conrt  is  requested  to  impanel  a 
jnry  to  try  the  question  of  the  present  insanity 
of  defeudant,  supported  by  affldavita,  on  tM 
ground  that  the  defendant  Is  presently  Insane, 
and  Incapable  of  answering  the  court  what  he. 
the  defMidant,  had  to  say  why  sentence  should 
not  be  passed  upon  him,  and  where  the  affida- 
vits offered  to  sustain  such  motion  were  made 
by  persons  who  testified  in  the  trial  on  behalf 
of  the  defendant  upon  the  question  of  his  ssnlty 
at  the  time  of  the  homidoal  act,  and  such  af- 
fidavits do  not  set  up  any  new  facts  tending 
to  show  tbe  present  Insanity  of  the  defendant, 
and  tbe  trial  Judge  has  had  opportunity  to  ob- 
serve the  conduct  and  demeanor  of  tiie  de- 
fendant in  court,  and  from  such  opportmilt7 
and  other  auxiliary  means  to  form  an  opinion 
as  to  the  sanity  of  the  defendant,  and  the 
judge  has  no  doubt  of  the  present  sanity  of  de- 
fendant, ho  commits  no  errw  In  lefusuif  aald 
motion. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Dade  County;  Ulnw 
B.  Jones,  Judge. 

James  O.'WUUama  was  convicted  of  mn^ 
der  in  the  fint  degree^  and  brlnga  enm 
Affirmed. 

a.  A.  Worley  and  H.  F.  Atkinson,  for 
plaintiff  In  error.  William  B.  Lamar.  Atty. 
Gen.,  and  Alex.  Bt  Olalr-Alnama,  tax  tbe 

State. 

HOOKER,  7.  At  the  spring  term.  A.  0. 
1902,  of  the  circuit  court  of  Dade  county. 
Fla.,  James  O.  WllUaiua,  the  plaintiff  in  er- 
ror, was  Indicted  for  the  murder  of  Mark  D, 
Bartleson,  was  tried  at  said  term,  was  found 
by  the  Jniy  gnilty  of  morder  in  the  first  .de- 
gree, with  ft  recommendation  to  nurcy,  and 
vM  sentiBnced  by  the  eQOrt.  to  In^tao^ment 
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for  life  to  tbe  State  Penltentiarr.  From  the 
judgmeiit  and  sentence  a  writ  of  error  was 
sued  out  from  ttals  court 

The  first  assignment  of  error  la:  'The 
court  erred  In  denTiog  defendant's  motion  to 
quash  the  Indictment"  Tbe  only  contention 
made  In  the  brief  of  plaintitF  In  error  to  sus- 
tain this  assignment  is  that  the  Indictment 
does  not  allege  malice;  malice  being  an  es- 
sential element  of  the  crime  of  murder. 

The  Indictment,  which  Is  In  the  usual  form, 
after  the  ordinary  Introductory  statements, 
presents  that  both  an  assault  was  made  on 
Bartleson  by  Williams,  and  that  Bartleson 
was  shot  by  WlUlams  "unlawfully,  felonious- 
ly, and  from  a  premeditated  design  to  effect 
the  death  of  said  Mark  D.  Bartleson."  Un- 
der our  statute,  the  Indictment  aufficlently 
charges  murder  In  the  first  degree. 

The  second  assignment  of  error:  The  court 
erred  In  requiring  tbe  Juror  Bloodworth  to 
answer  question  of  State  Attorney,  "Would 
the  condition  of  your  business  so  affect  your 
mind  as  to  prevent  you  from  giving  a  care- 
ful and  thoughtful  consideration  over  the 
objection  of  defendant?' 

The  third  assignment  of  error:  "Tbe  court 
erred  in  excusing  tbe  Juror  Bloodworth  for 
cause  as  shown  on  tbe  record." 

Considering  tbe  two  last  assU^nmenta  of 
error  together,  It  does  not  appear  that  tbe 
action  of  tbe  Judge  in  excnslfig  tbe  juror  was 
In  any  way  prejudicial  to  the  defendant  or 
that  there  was  any  abuse  of  discretion.  Ed- 
wards V.  State,  38  Fla.  753.  23  South.  637; 
John  D.  0.  V.  State  ex  reL  Jnlla  T.  H.,  16 
Fla.  654,  text  661. 

The  fourth  assignment  of  error:  Tbe  court 
erred  In  making  the  following  ruling:  "The 
panel  of  twelve  Jurors  was  tendered  to  the 
defendant  by  the  state,  two  being  absent 
from  the  box,  reported  sick.  Counsel  for  de- 
fendant objected  to  the  tender  on  the  ground 
that  two  of  the  Jurors  were  absent  from  the 
box.  The  Court:  The  court  does  not  re- 
quire you  to  accept  or  challenge  any  member 
of  this  Jury,  but  the  matter  stands  In  abey- 
ance until  seven  o'clock  this  evening  for  in- 
qcdry  of  the  ctniditlon  of  tbe  Jurors.  (Counsel 
tot  defendant  objected  to  the  passing  of  the 
case  until  seven  o'clock,  which  objection  was 
overruled,  and  defendant  excepted.)"  Tbe 
record  sbowa  that  when  the  court  met  at  7 
o'clockt  upon  the  report  of  physicians  as  to 
the  condition  of  tbe  two  sick  Jurors,  they 
were  excused  from  service  by  tbe  court 
There  was  no  abuse  of  discretion.  Jenkins 
V.  State,  31  Fla.  196,  12  South.  677. 

The  fifth  assignment  of  error:  The  court 
erred  In  bavlng  tbe  witnesses  who  were  to 
testify  merely  as  medical  experts  put  uqder 
tbe  rule  over  tbe  objection  of  the  defendant 
No  authority  is  cited  by  plaintiff  in  error  in 
support  of  this  assignment  and  no  aigument 
made  to  sustain  it  No  abuse  of  discretion 
appears.  Roberts  v.  State.  122  Ala.  47,  25 
South.  238;  21  Ency.  PL  ft  Fr.  982. 

Tbe  ilzth  assignment  of  error:  Tbe  court 


erred  In  admitting  tbe  pistol  In  evidence. 
The  pistol  was  proven  by  the  sheriff  to  have 
been  delivered  to  him  by  the  plaintiff  In 
error  a  sliort  time  after  the  shooting,  when 
he  informed  the  sheriff  he  bad  shot  a  man. 
It  was  shown  to  be  the  same  or  a  similar 
pistol,  loaned  by  one  of  the  witnesses  to 
plaintiff  in  error  a  short  while  before  tbe 
shooting.  The  court  admitted  It  In  evidence 
as  the  pistol  given  to  tbe  sheriff.  No  error 
appears. 

Tbe  seventh  assignment  of  error:  Tbe 
court  erred  In  requiring  tbe  witness  for  the 
defendant  H.  D.  Allen,  upon  cross-exam- 
Inatlon  to  answer  the  question:  "In  discuss- 
ing tbe  act  of  a  person  is  not  this  the  test 
of  delusional  insanity:  Did  be  do  the  act 
under  the  delusion  believing  It  to  be  other 
than  It  was7*  over  the  objection  of  tbe  de* 
fendant  that  tbe  question  was  an  Improper 
cross. 

The  eighth  assignment  of  error:  The 
court  erred  In  requiring  the  witness  Allen 
upon  cross-examination  to  answer  the  ques- 
tion: "Then,  if  that  person  does  the  act 
knowing  what  It  was,  believing  it  to  be  ex- 
actly as  it  was,  Is  he  laboring  under  any 
delusion?'  over  the  objection  of  the  defend- 
ant that  tbe  state  wished  to  elicit  an  oplnkm 
of  law  from  tbe  witness. 

The  seventh  and  eighth  assignments  are 
considered  together.  Dr.  Allen  was  a  witness 
for  tbe  defendant— a  specialist  In  nervous  and 
mental  diseases;  had  testified  in  chi^  as  to 
the  mental  condition  of  tbe  defendant;  had 
treated  him  as  a  patient;  bad  testified  that 
his  disease  was  acute  delnslons  of  Insanity, 
with  well-marked  Imperative  ideas.  No  ertae 
appears  in  either  of  these  assignments. 

The  ninth  assignment  of  error:  Tbe  court 
erred  in  permitting  the  witness  Drake  In 
rebuttal  to  answer  tbe  question  asked  by  the 
state;  "Was  there  anything  In  tbe  conduct 
or  convramtlon  of  the  defendant  while  in 
your  company  conversing  with  you,  between 
the  middle  of  December  and  tbe  28th  of  Jan- 
nary,  from  which  you  could  have  formed  an 
opinion  that  he  was  insane?'  over  the  ob- 
jection of  the  defendant.  The  bill  of  excep- 
tions shows  the  following  after  tbe  foregoing 
question  was  asked:  "Mr.  Worley:  I  object 
(The  court  then  and  there  overruled  defend- 
ant's objection,  to  which  ruling  of  the  court 
the  defendant  then  and  there  excepted.)" 

It  Is  tbe  settied  law  In  this  state  that  gen- 
eral objections  to  evidence  proposed  without 
stating  tbe  precise  ground  of  objection  are 
vague  and  nugatory,  and  are  without  weight 
before  an  appellate  court,  unless  the  evidence 
objected  to  is  palpaUy  prejudicial,  boproper, 
and  inadmissible  for  any  purpose,  or  under 
any  circumstances.  Mitchell  v.  State,  43  Fla. 
— ,  31  South.  242;  Elrby  v.  State,  44  Fla. 
— ,  32  South.  836.   No  error  appears. 

The  tenth  assignment  of  error:  Tbe  conrt 
erred  In  sustaining  the  objection  of  the  state 
to  the  question  propounded  to  the  witness 
Flannagan  la  apeaklng  of  tbe>conversatlon 
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betveen  tt»e  witnen  and  defendant  In  re- 
lation to  tbe  difficulty  wltb  Lanier,  "Well,  do 
you  think  that  provocation  offered  there  was 
sufficient  to  arouse  an  ordinarily  reasonable 
man?"  and  In  not  permitting  counsel  to  fin* 
isb  tbe  question  or  witness  to  answer  It  Tbe 
only  argument  i»resented  In  tbe  bri^  of  plaln- 
tlfl  In  error  to  sustain  tUs  assisnmant  Is, 
"We  tbink  tbe  court  nred  as  complained  of 
In  tbe  tmtii  asslgnmoit  of  eiror,  as  counsel 
sbonld  be  allowed  to,  at  any  rate,  aak  ques- 
tions before  tbe  court  can  pass  upon  them." 
Tbe  bin  of  exceptions  does  not  show  that  tbe 
question  was  not  a  complete  one,  or  that  any 
addition  to  It  was  proposed,  or  that  tbe  court 
ruled  upon  It  until  after  objectiim  by  the 
State  Attorney.  No  error  appears. 

The  elerraOi  assignment  of  error:  Tbe 
court  erred  In  sustoinli^  the  objection  of 
counsel  fv  tbe  state  to  the  following  ques- 
tions propounded  to  tiie  witness  Flannagan 
on  cros8-«Eamlnatfmi,  to  wit:  "Have  you 
any  experience  with  Insane  people?"  "Have 
you  any  experience  in  ludging  of  ratiottaUty 
or  Irrationality  in  peopler*  "Mr.  Flannagan, 
did  he  do  or  say  anything  In  those  oanverai- 
tions  that  would  lead  you  eveclally  to  be- 
neve  that  bis  conversatiDns  were  rational?" 
This  assignment  embraces  three  distinct  and 
separate  questions  aAed  tbe  witness,  object- 
ed to  separately  and  roled  on  separately. 
This  court  bolds  that,  irfiere  the  giving  cr 
refusal  to  give  two  or  more  Instructions  an- 
nouncing separate  and  distinct  propositions 
of  law  is  excepted  to  en  masse  in  a  sli^le 
exceptloii,  or  Is  assigned  en  masse  ta  a  single 
assignment  of  error,  the  appellate  court  wlU 
consider  such  an  exception  or  such  an  as- 
signment ct  error  no  fnrthor  after  dlscoTor- 
Ing  tiiat  one  of  tbe  Instruc^ns  so  excepted 
to  or  assigned  en  masse  was  properly  given 
or  refused.  Lewis  t.  State,  42  Fla.  263.  28 
Sooth.  ^7.  Tbe  principle  bere  announced 
aivllea  to  assU^mients  of  error  upon  the  ad- 
mlsslon  or  rejection  of  testimony.  Each  spec- 
ification of  error  must  be  sln^ie,  clear,  cer- 
tain, and  cconpiete  in  itself,  and  two  or  more 
distinct  allegations  of  error  should  not  be  in- 
(duded  in  one  asidgnment  2  Ency.  PI.  & 
Fr.  938. 

Witness  Flannagan  was  tbe  marshal  of 
MianU.  He  bad  testified.  In  substance,  that 
li«  knew  defendant;  Imd  occasionally  con- 
Tersed  with  blm  between  the  middle  of  De- 
cember, before  tbe  time  ot  the  homicide,  and 
tbe  time  of  that  occorrence.  and  that  he  conr 
versed  intelligently,  so  far  as  be  could  see. 
He  was  not  examined  by  the  state  as  an  ex- 
pert, and  was  asked  no  guestiens  In  regard 
to  Insanity.  We  can  see  no  Impropriety  In 
the  action  of  tbe  court  in  not  permitting  the 
first  of  tbe  questions  contained  In  the  assign- 
ment Under  the  rule  stated  we  go  no  far- 
ther, and  we  find  no  error. 

Tbe  twelfth  aad^ment  of  error:  Tbe 
court  eired  hi  overruling  tbe  objection  of  the 
defendant  to  tbe  hypothetical  question  pxo- 
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pounded  to  Dr.  Sonace  SUtdtdl  1^  tbe  state 
In  rebuttal. 

Tbe  thirteenth  assignment  of  error:  Tbe 
court  etied  In  refushig  to  strike  out  all  tbe 
testimony  ot  tbe  witness  Dr.  Sollace  Mitchell 
on  motion  for  counsti  tot  defendant  We 
wlU  consida-  the  twelfth  and  thirteenth  as- 
signments together.  Dr.  Mitchell  was  placed 
on  the  stand  by  the  state  as  an  erpert  A 
long  hypothetical  question,  embracing  sub- 
BtantlaUy,  though  not  In  absolute  detail,  the 
evldance  which  bad  been  submitted  bearing 
on  tbe  question  of  tiie  insanity  of  tbe  defend- 
ant, was  propounded  to  tbe  witness,  and  be 
was  aslRd  bis  opinion  as  to  tiie  sanity  of  tiie 
defendant  Tbe  question  was  objected  to  by 
defendant's  attorney  on  tbe  ground  "that, 
tin  witness  being  an  expert  witness,  and  the 
question  propounded  to  the  witness  behae  a 
bypotiietlcal  case,  the  question  does  not  state 
all  of  tbe  testlmoi^  on  the  case.  The  court 
overruled  fbla  obJectt<»,  and  exception'  was 
token  to  tbe  ruling.  Dr.  Mitchell  then  an- 
swered, "In  my  t^lnton,  the  man  was  sane.** 
JOe  was  tbm  asked  by  tbe  Stote  AttomeTi 
"On  what  do  you  base  your  opinion?'  He 
answered,  "On  the  fact  that  all  the  evidence 
BbowB  that,  first  there  was  motive  In  his  act 
—tbe  motive  of  anger;  second,  tbe  evidence 
shows  that  there  was  deliberate  premedita- 
tion. It  waa  not  fme  of  those  uncontrollable 
impulses  that  are  acted  on  immediately.'* 
At  this  point  the  defendant's  attorney  ob- 
jected to  tbe  witness  stetlng  in  tbe  presence 
of  tbe  Jury  all  the  motives  that  might  sug- 
£^t  themselves  to  bis  mind,  ae  to  give  the 
reasons  on  which  he  bases  bis  oidnlon. 
Fending  a  ruling  on  objection,  the  court  took 
a  recess,  and  on  reopening  the  defeidant 
moved  to  strike  out  the  whole  .of  the  testi- 
mony of  Dr.  Mitchell  on  the  ground  that  tbe 
witness  was  determining  a  question  that 
sbonld  be  left  entirely  to  tbe  Jury.  This  mo- 
tion the  court  overruled,  and  the  defendant 
excepted. 

In  Baker  t.  States  80  Fla.  41,  11  South. 
482,  this  court  bolds:  "Whereas,  an  expert 
may  not  be  Interrogated  upon  an  hypotheslr 
having  no  foundation  in  tbe  evidence.  It  Is 
not  necessary  that  the  hypotfaet'leal  case  put 
to  him  fhould  be  an  exact  reproduction  of  titie 
eridCToe,  or  an  accurate  presoitatlon  <a 
what  has  beoi  proved.  Counsel  may  pre- 
sent a  hypothetical  case  in  accordance  with 
any  reasonable  theory  of  ttie  effect  of  the  evi- 
dence, and,  if  the  Jury  find  the  facto  on 
which  bis  hypothesis  or  theory  of  the  effect 
of  the  evidence  is  based  are  not  ivoved,  tbe 
answer  of  tbe  expert  necessarily  falls  with  the 
hypothesis."  Tbe  twelfth  assignment  of  er- 
ror Is  not  sustolned.  As  a  part  of  the  testi- 
mony of  Dr.  Mltehdl,  which  tiie  defendant 
desired  to  strike,  was  the  answer  to  the 
bypotbettcal  question  referred  to  in  the 
twelfth  assignment— a  legitimate  answer  to 
a  legitimate  question.  The  thirteenth  as- 
signment of  error  is  not  well  taken.  We  do 
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not  Intend  fo  Imfiy  that  any  part  of  the  tea* 
timony  of  tbe  wltneaa  should  have  hem 

stricken. 

Tbe  foorteentb,  fifteenth,  and  sixteenth  as- 
signments of  error  will  be  hereafter  consid* 
ered. 

In  sapport  of  the  serenteenth,  eighteenth, 
nineteenth,  twentieth,  and  twenty-first  as< 
slgnments  of  error,  based  on  the  refusal  of 
the  lodge  to  give  certain  Instnictlons  re- 
quested by  the  defendsnt,  no  specific  error  Is 
pointed  out  eltho:  In  the  assignments  or  In 
the  brief  of  plaintiff  in  error.  The  attorneys 
of  the  plaintiff  In  enor  simply  remark,  "We 
think  the  conrt  erred  In  refusing  to  charge 
the  Jnry  as  requested"  in  their  Instrnctlous, 
and  refer  ns  to  Armstrong  t.  State,  SO  Fla. 
170,  11  South.  618,  17  L.  B.  A.  484;  Arm- 
strong T.  State,  27  Fla.  866,  0  South.  1,  28 
Am.  St.  Bep.  72;  Hodge  t.  State,  26  Fla.  11, 

7  South.  59S;  Gamer  t.  State.  28  Fla.  IIS, 
9  South.  885,  29  Am.  St  Bep.  232;  Common- 
wealth T.  Bog^  7  Mete.  (Mass.)  BOO,  41 
Am.  Dec.  458;  Anderson  t.  State,  43  Conn. 
514,  21  Am.  Bep.  669;  Scott  T.  Common- 
wealth, 4  Mete.  <Ky.)  227,  88  Am.  Dec.  461; 
Sbannahan  r.  Commonwealth,  8  Bush,  46S, 

8  Am.  Rep.  466;  Sterena  t.  State,  81  Ind. 
486,  99  Am.  Dec  634;  and  to  certain  pages 
of  Clevenger's  Medical  Jurisprudence  (which 
last  Is  not  accessible  to  us).  The  cases  re- 
ferred to  other  than  the  Florida  ones  seem  to 
deal  with  the  question  of  moral  Insanity  or 
Irresistible  impulse,  and  the  application  of 
the  Florida  cases  Is  not  apparent  The  doc- 
trine of  moral  Insanity  or  Irresistible  Impulse 
as  a  defense  in  criminal  cases  Is  not  recog- 
nized In  this  state.  Davis  t.  State,  44  Fla. 
— .  82  South.  822.  We  have  dlscoTered  na 
error  In  these  assignments. 

In  support  of  assignments  numbered  22, 
28,  24,  25,  26,  27,  28,  29,  SO,  81.  82,  and  33, 
based  on  charges  given  by  the  Judge  to  the 
Jury,  the  attorneys  of  the  plaintiff  In  error  do 
not  point  out  any  specific  error  in  any  charge, 
but  simply  say,  "We  think  the  court  erred  in 
charging  the  Jury  as  complained  or'  In  these 
assignments,  and  dte  the  above-quoted  an- 
thorltiea  In  support  of  these  several  assign- 
ments. We  have  read  the  charges  complain- 
ed of,  and  In  such  reading  have  discovered 
no  glaring  error  which  would  be  likely  to 
prejudice  the  defendant.  Subject,  probably, 
to  some  verbal  criticism,  they  seem  to  be 
based  on  former  decisions  of  this  court,  es- 
pecially on  those  dealing  ^th  Insanity  as  a 
defense  In  this  state.  Davis  v.  State  and 
Armstrong  v.  State,  supra;  Oopeland  r. 
State,  41  Fla.  320,  26  South.  819. 

The  brief  of  plaintiff  In  error.  In  the  above 
and  many  other  assignments,  Is  obnoxious 
to  the  criticism  of  this  court  made  upon  a 
somewhat  similar  one  In  tbe  case  of  Thomas 
V.  State,  86  Fla,  109,  18  South.  381,  approved 
in  Porter  v.  Parslow,  39  Fla.  60,  21  South. 
674. 

The  thirty-fourth  assignment  of  error: 
This  assignment  Is  based  on  tbe  refusal  of 


the  conrt  to  give  In  charge  to  tbe  jury  the 
whole  of  section  2822,  Bev.  St  The  court 
had  already  charged  the  Jnry.  "If  you  ac- 
quit the  accused  for  the  cause  of  Insanity, 
you  must  state  In  your  v^dlct  that  you  ac- 
quit him  for  such  cause."  It  argued  that 
the  glrtog  of  a  part  of  the  section  in  charge 
without  giving  the  whole  was  calculated  to 
mislead  the  Jury,  but  we  are  not  hiformed  in 
what  respect  the  Jury  could  be  misled.  With 
their  verdict  their  connection  with  the  case 
ceased,  and  the  future  disposition  of  the  de- 
fendant, if  acquitted  on  the  ground  of  insan- 
ity, was  left  by  the  statute  with  the  court 

The  thirty-fifth  assignment  of  error:  The 
court  erred  In  overruling  defendant's  ob- 
jection to  the  witness  Dr.  SoIIace  Mitchell 
giving  as  his  reasons  tea  his  opinion,  based 
on  hypothetical  questions,  that  the  facts  stat- 
ed to  him  showed  motive  and  revenge,  and 
power  to  premeditate,  and  volition,  and  tbe 
knowledge  to  know  right  from  wrong,  be- 
cause of  anxiety  for  his  safety.  No  author- 
ity is  referred  to  to  sustain  this  assignment 
We  think  an  expert  may  give  the  leascms  for 
his  opinion.  Lawson  on  Btxpert  and  Opinion 
Evidence  <2d  Ed.)  269. 

The  thfrty-slxth  assignment  of  error:  "The 
minutes  of  the  circuit  court  do  not  show  that 
the  defendant  was  present  In  open  court  dur- 
ing the  trial  of  his  case  on  tbe  14th  day  of 
May,  1902."  This  defect  has  been  cured  by  a 
supplement  to  the  transcript  of  tbe  record, 
tiled  in  this  court  with  the  consent  of  the 
attorneys  for  the  plaintiff  In  error. 

The  thirty-seventh  assignment  of  error: 
The  record  does  not  show  what  jurors  were 
accepted  by  the  state  and  placed  in  charge 
of  the  bailiffs  before  the  jnry  was  accepted 
and  sworn  to  try  the  case.  No  reason  is 
given  or  authority  cited  to  support  tliis  as- 
signment We  discover  no  error. 

The  thirty-eighth  assignment  of  error:  The 
court  erred  in  taking  a  recess  of  said  court 
from  the  noon  hour  to  the  follovrlng  morn- 
ing, to  ascertain  if,  in  the  opinion  of  the 
medical  men,  two  of  tbe  jurors,  who  were 
then  sick,  would  be  able  to  sit  on  the  said 
jury.  The  record  does  not  sustain  the  facta 
alleged  In  this  assignment  It  appears  that 
at  opening  of  the  court  at  2  o'clock  p.  m.  on 
May  19th  two  of  tbe  persons  selected  aa 
Jurors,  but  not  sworn,  were  alcik,  and  absent 
The  court  adjourned  until  7  o'clock  for  In- 
quiry into  their  condition.  It  met  at  7  o'clock 
p.  m.,  and,  having  ascertained  that  two  ot 
the  pofsons  who  had  been  tendered  by  tbe 
state  as  jurors  were  sick,  and  unable  to 
serve  as  jurors,  they  were  discharged,  and 
the  court  then  adjourned  until  the  next  morn- 
ing. No  abuse  of  Judicial  discretion  Is  shown. 

The  thirty-ninth  assignment  of  error:  **Be- 
cause  the  court  erred  in  permitting  the  case 
of  tbe  State  of  Florida  v.  WUlIam  Davis  to 
be  tried  between  2  o'clock  p.  m.  and  7  o^dock 
p.  m..  May  19,  1902,  over  the  objection  of 
tbe  defendant"  Tbe  bill  of  excepttoas  does 
not  show  that  any  sncb  occwrenca  tmns- 
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plied,  and  tiierefore  we  cannot  give  mj  oj/ta.- 
ion  on  the  question  presented. 

The  fortletta  assignment  of  error  Is  not 
inpported  by  any  objection  or  exception 
found  in  the  bill  of  exceptions. 

The  forty-first  assignment  of  error:  The 
TCTdlct  of  the  Jnry  is  defective,  in  that  It 
does  not  bear  date,  is  not  entitled  in  the 
cause,  does  not  mention  the  name  of  the  de- 
fendant, and  Is  not  signed  by  all  the  Jurors. 
The  only  authority  cited  to  support  this  as- 
signment Is  Bryant  v.  State,  34  Fla.  291,  16 
South.  177.  The  record  shows  who  the  de- 
fendant is,  who'composed  the  jury  Impaneled 
and  sworn  in  his  case,  the  day  the  Jury  came 
into  court  with  tbeir  Terdict  (20th  May,  1002), 
which  was  In  the  following  language:  "We, 
the  Jury,  find  the  defendant  guilty  of  murder 
In  the  first  degree,  and  recommend  him  to 
tbe  mercy  of  the  court  L.  J.  Griffin,  Fore- 
man"; and  that  L.  J.  Orlffin  was  a  member 
of  the  Jury,  Tbe  plaintiff  In  error  was  tbe 
only  defendant,  and,  considering  tbe  Terdict 
in  connection  with  the  record,  there  can  be 
no  doubt  or  uncertainty  as  to  the  party  tried, 
as  to  the  persona  who  composed  the  Jury,  as 
to  tbe  court,  as  to  tbe  date  of  tbe  verdict, 
as  to  the  party  convicted.  State  r.  Faulk, 
30  La.  Ann.  831. 

We  now  recur  to  tiie  fourteenth  assign- 
ment of  error,  which  was,  "Tbe  court  erred 
In  denying  the  defendant's  motion  for  a  new 
trial."  The  only  ground  of  this  motion  which 
is  argued  here,  and  which  has  not  been  al; 
ready  disposed  of  in  considering  the  instruc- 
tions and  charges  given  and  refused.  Is  that 
the  verdict  was  contrary  to  law,  without  evi- 
dence to  support  it,  against  the  weight  of 
evidence,  and  contrary  to  the  evidence.  The 
contention  is  that  the  evidence  In  the  case 
raised  a  reasonable  doubt  of  tbe  sanity  of 
the  defendant,  and  he  should  have  been  ac- 
quitted. Independent  of  this  question  of  the 
santty  of  the  defendant,  there  is  no  reason- 
able doubt  that  the  verdict  is  supported  by 
the  evidence.  The  IdlUng  of  Bartleson  by  the 
defendant  Is  shown  to  have  been  done  with 
premeditation,  and  absolutely  without  legal 
justification  or  excuse.  Upon  the  question  of 
ttie  Insanity  of  the  defendant  a  large  number 
of  witnesses  were  examined  both  for  the  de- 
fense and  for  the  prosecution.  It  is  too 
bulky  to  be  Inserted  In  this  opinion,  but  we 
have  carefully  examined  it,  and  while,  in 
some  respects,  confiictlng,  It  warranted  the 
Jury  In  concluding  that  the  defendant  was, 
at  tbe  time  of  tbe  homicide,  responsible  for 
his  acts.  Tbe  question  of  tbe  defendant's 
sanity  and  responslbllltT  was  fairly  submit- 
fed  to  them  both  by  tbe  evidence  and  the 
charges  of  tbe  court,  and  we  can  discover  no 
ground  for  disturbing  the  verdict  under  this 
assignment 

The  fifteenth  assignment  of  error:  The 
court  erred  In  denying  the  defendant's  mo- 
tion In  arrest  of  Judgment 

The  sixteenth  asBlgnment  of  error:  The 
court  erred  In  refusing  to  impanel  a  Jury  to 
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try  the  Issue  whether  or  not  the  defendant 
was  Insane,  after  verdict  of  the  Jury,  and 
before  sentence  and  Judgment  had  been  pro- 
nounced, upon  the  suggestion  of  the  counsel 
for  defendant  that  the  defendant  was  pres- 
ently Insane,  and  mentally  Incapable  of  an- 
swering the  question  by  tiie  court  what  he, 
the  defendant,  had  to  say  why  sentence 
should  not  be  passed  upon  him,  and  in  deny- 
ing defendant's  motion  that  a  Jury  should  be 
Impaneled  to  try  such  issue. 

The  fifteenth  and  sixteenth  assignments 
will  be  considered  together.  After  the  Jury 
bad  rendered  their  verdict,  and  after  the  mo- 
tion for  a  new  trial  was  made  and  overruled, 
the  defendant  by  his  attorney,  made  the  fol- 
lowing motion: 

"Now  cornea  tbe  defendant  In  open  court 
by  Q.  A.  Worl^,  his  attorney,  and  moves 
the  court  that  tbe  Judgment  herein  be  arrest- 
ed, and  all  farther  proceedings  herebi  be 
stayed,  pending  an  investigation  by  the  court 
of  the  facts  alleged  In  the  suggestion  of  the 
Insanity  of  the  defendant,  made  by  his  coun- 
sel, and  on  file  herein.  In  support  of  this 
motion  defendant  refers  to  the  affidavit  of 
Dr.  O.  L.  Alexandw,  attached  to  and  made  a 
part  of  the  said  suggestion,  of  the  present 
insanity  of  said  defendant  And  defendant 
further  moves  the  court  that  a  Jury  be  Im- 
paneled to  try  the  issue,  under  the  direction 
of  the  court  whether  or  not  this  defendant 
la  presently  sane,  or  tliat  said  issue  be  Ju- 
dicially determined  by  the  court,  according  to 
law,  before  Judgment  and  sentence  Is  render- 
ed and  pronounced  against  this  defendant 
"G.  A.  Worley,  Attorney  for  Deft 

'Tbie  June  5th,  1902." 

Which  said  motion  being  considered  by  the 
court  the  following  order  was  made:  "Upon 
hearing  the  above  motion.  It  is  ordored  that 
the  same  be,  and  is  hereby,  denied;  and  de- 
fendant excepts,  tbe  defendant  being  present 
in  open  court  This  5th  day  of  June,  A.  D. 
1002.  Minor  S.  Jones,  [Seal.] 

••Judge  7th  Circuit  of  Florida." 

And  thereupon  said  defendant  by  his  at- 
torneys, entered  a  motion  and  suggestion  of 
tbe  present  Insanity  of  the  defendant  in  the 
words  and  figures  following,  to  wit: 

"And  on  this  6th  day  of  June,  A.  D.  1902. 
after  the  verdict  of  the  Jury,  and  before  Judg- 
ment and  sentence  bas  l>een  rendered,  comes 
O.  A.  Worley,  as  attorney  f  w  James  O.  Wil- 
liams, and  Bi^ests  to  the  court  that  the 
said  James  O.  Williams  is  at  the  present 
time  insane,  and  is  not  capable  of  Judging 
of  bis  surroundings,  and  that  from  mental 
aberration  and  insane  diseases  of  the  mind 
the  said  James  O.  Williams  is  mentally  in- 
capable of  giving  any  reason  why  tbe  sen- 
tence of  this  court  should  or  should  not  be 
passed  upon  blm;  and  that  the  said  James 
O.  Williams  at  this  time  Is  affected  with 
mental  disease  to  the  extent  that  be  cannot 
be  legally  sentenced,  for  the  reason  that  he 
does  not  know  of  his  surroundings,  nor  can 
he  judge  of  tbe  gravi^^  of^^e,^^^^^^ 
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whfcta  he  1b  convicted,  or  comprehend  Bor- 
roondlogs,  or  the  nature  of  the  offense  with 
which  he  is  convicted,  which  will  appear  by 
affldavlts  hereto  attached  and  marked  Ex- 
hibits A,  B,  and  G.  Wherefore  the  said 
James  O.  '^Ulams,  through  his  attorney,  Q. 
A.  Worley,  moves  the  court  that  an  Investiga- 
tion may  be  had  as  to  his  present  insanity 
at  sanity,  and  that  judgment  and  sentence 
be  stayed  until  said  sanity,  or  insanity  of  the 
said  James  O.  Williams  be  Inquired  of  and 
determined  as  required  by  law;  and  therefore 
prays  that  a  Jury  may  be  Impaneled  for  the 
purpose  of  Inquiring  Into  the  sanity  or  lo- 
Banity  of  the  said  James  O.  WiUlams  as  pro- 
vided by  law.   [Italics  oar  own.] 

*1t  is  further  represented  and  shown  unto 
this  court  that  the  said  James  O.  Williams 
at  the  time  of  his  plea  of  not  guilty  to  the 
chaise  in  the  Indictment  against  him  upon 
which  be  was  tried  was  not  known  to  be  In- 
■ane  by  his  connsel,  and  that  since  said  plea 
of  not  goUty  the  aald  James  O.  Williams  has 
been  discovered  to  be  hopelessly  insane,  and 
that  be  is  at  the  present  time  hopelesaly  and 
utterly  insane.** 

Which  Bald  motion,  bting  considered  by 
ttie  court,  was  overruled  and  denied  In  the 
words  and  figures  following: 

"Motion  denied.  Defendant  excepts  In 
open  court  June  5th,  1802,  the  accused  being 
present  tn  open  conrL 

"BUnor  S.  Jones,  Judge.  [Seal.]" 

Exhibit  A. 
"State  of  Florida,  County  of  Dade. 

"Before  me,  the  subscriber,  personally  ap- 
peared O.  A.  Worl^,  who,  being  duly  sworn, 
says  that  be  is  the  attorney  for  James  O. 
Willlama,  representing  the  said  James  O. 
Williams  In  the  case  of  the  State  of  Florida 
against  the  said  James  O.  Williams,  char- 
ging him  with  the  murder  of  one  Mark  Bar- 
tleson  in  the  county  of  Dade  and  state  of 
Florida;  that  be  is,  and  has  been  employed 
by  T.  J.  Williams,  who  Is  the  f&tb«r  of 
James  O.  Williams,  to  represent  the  said 
James  O.  WUllama  in  this  matter;  and  that 
the  aeveral  statements  made  in  the  foregoing 
suggestion  and  motion  to  the  court  in  this 
matter  are  true  to  the  best  of  his  knowlec^ 
and  belief.  O.  A.  Worley. 

"Sworn  to  and  subscribed  before  me  this 
6th  day  of  June  A.  D.  1902. 

"BL  a  Dearborn,  Clerk  Olrcnlt  Court** 

ExUMtB. 

"State  of  Georgia,  Tatnall  County. 
"Personally  came  before  me,  J.  L.  De 
Loach,  clerk  of  the  superior  court,  Dr.  O.  L. 
Alexander,  who,  being  duly  sworn,  says  that 
be  is  a  practicing  physician  of  27  years'  ex- 
perience, and  that  during  said  time  has  had 
experience  In  the  treatment  of  nervous  and 
Insane  diseases;  that  he  has  made  personal 
examination  of  James  O.  Williams  during 


and  since  his  recent  trial  at  Miami.  Florida; 
and  that  the  said  James  O.  Williams  is  in- 
sane, and  not  capable  of  realizing  the  grarlty 
of  the  crime  with  which  he  Is  conTicted: 
and  that  the  said  Insanity  Is  of  a  permanent 
and  continuing  type,  being  a  chronic  disease 
of  the  mind.  This  affidavit  is  made  to  be 
used  in  the  trial  of  the  said  James  O.  Wil< 
Hams  for  lunacy  In  Dade  county,  Florida, 
now  pending.         O.  U  Alexander,  M.  D. 

"Sworn  to  and  subscribed  before  me  this 
2ud  day  of  June,  1902. 

"J.  L.  De  Ixmch,  Clerk  S.  a  T.  0.  Ga." 

Exhibit  a 
"Georgia,  Baldwin  County. 

"Personally  appeared  before  me,  Walter 
Paine,  clerk  of  the  superior  court  of  mid 
county.  Dr.  H.  D.  Allen,  wbo,  being  first  duly 
sworn,  deposes  and  says  that  he  personally 
examined  J.  O.  Williams  at  Miami,  Florida, 
several  times  during  bis  trial,  being  the  14th 
and  22nd  of  May,  1902,  found  blm  suffering 
from  the  mental  disease  known  as  'chronic 
delusional  Insanity.'  not  spasmodic  or  tem- 
porary In  its  nature.   The  nature  of  this  dis- 
ease is  progressive  In  Its  character,  and  con- 
sequently be  must  at  present  be  In  as  bad  or 
worse  condition  than  when  examined  by  me. 
From  the  nature  of  his  mental  disease,  in  my 
opinion  he  Is  incapable  of  realizing  and  com- 
prehending the  nature  and  gravity  of  the 
crime  of  which  he  is  convicted,  and  he  la, 
therefore,  not  a  fit  subject  upon  which  sen- 
tence or  judgment  can  be  passed,  and.  If 
passed,  he  is  not  mentally  capable  of  know* 
ing  the  nature  and  extent  of  the  sentence  to 
be  passed  upon  him.   Deponent  Is  the  own- 
er and  superintendent  of  Allen's  Invalid 
Home  at  MtUedgevIlle,  Oa.,  a  sanitarium  for 
the  care  and  treatment  of  nervous  and  men- 
tal diseases.   James  O.  Williams  was  rectir- 
ed  in  that  institution  on  June  2l8t,  1900,  and 
remained  there  as  a  intlent  until  Nov.  Srd. 
1900.   During  that  period  of  time  deponent 
treated  him  personally,  and  gave  bis  case  a 
thorough  study.   Deponent's  diagnosis  then 
was  that  his  was  a  case  of  acute  delusional 
Insanity,  and,  as  the  recent  examination  o£ 
him  discloses  the  fact  that  he  Is  now  suffer- 
ing with  some  of  the  same  delusions  as  be 
was  while  at  the  sanitarium  above  referred 
to  in  1900,  confirms  deponent  In  the  opinion 
that  he  Is  now  suffering  with  chronic  delu- 
sional Insanity,  and  Is,  In  the  opinion  of  de- 
ponent, totally  Irresponsible  for  bis  acts,  and 
does  not  comprehend  the  nature  and  gravity 
of  the  offense  of  which  he  has  been  convict- 
ed.  Deponent  Is  a  physician,  and  has  had 
eleven  ill)  years'  experience  In  the  care  and 
treatment  of  nervous  and  mental  diseases. 

"H.  D.  Allen.  M.  D. 

"Sworn  to  and  subscribed  befme  me  this 
3rd  day  of  June,  1902. 
"Walter  Paine, 

*'Clerk  Suiwrior  Court, 
"Baldwin  OQunty,  Ga.** 

Digitized  by  VjOOglC 


Fla.) 


WILLIAMS 


T.  STATB. 


285 


We  have  thus  gireo  In  full  the  motfona, 
aflidaTltB  In  support  thereof,  and  ordere  of 
court  corered  hj  these  two  assIgnmentB  of 
error  (15th  and  16th),  as  the  qneffUons  are 
new  In  this  state,  and  are  not  corctred  by 
aD7  express  statnte,  apart  from  that  adopt- 
ing the  common  law  (section  60,  Rev.  8t). 

In  Bonds  t.  State,  Mart,  ft  Y.  148,  17  Am. 
Dec  795,  tt  Is  stated  In  the  headnotes:  "If 
a  prisoner  who  has  been  tried  and  found 
gnltty  of  murder  all^  by  his  counsel  (as  a 
reason  why  sentence  of  death  should  not  be 
pronounced  upon  him)  that  he  at  that  time 
Is  a  ionatlc,  and  the  judge,  upon  bis  own  in- 
spection, Is  satisfied  the  plea  is  f&lse,  he  may 
pronounce  the  sentence  of  tiie  law,  without 
baring,  a  Jury  impaneled  to  ascertain  the 
fact**  In  the  body  of  the  oplnJon  the  court 
eays:  "The  law  on  this  point  Is  more  folly 
stated  In  1  Hawk.  P.  C.  p.  3,  In  tiie  notes, 
where  It  Is  said.  'Bvery  person  of  the  age  of 
discretion  Is  presumed  of  sane  memory  un- 
til the  contrary  appears,  which  may  be  ei- 
ther by  the  Inspection  of  the  court  (1  Hale, 
33;  Tr.  per  pais,  14;  O.  B.  1724.  Na  4),  by 
evidence  given  to  the  jury  who  are  charged 
to  try  the  indictment  (8  Ba.  Abr.  21;  1  Hale. 
33,  35,  36;  O.  B.  1124.  No.  222).  or,  by  being 
collateral  Issue,  tin  fact  may  be  pleaded  and 
replied  to  one  term,  and  a  venire  awarded, 
returnable  instanter  in  the  nature  of  an  in- 
quest  of  office  (Inst  46;  Eeil.  IS;  1  Term 
61);  and  this  method,  In  cases  of  Importance, 
doubt,  or  difficulty,  the  court  will  In  pru- 
dence and  discretion  adopt*  **  From  this  It 
appears  that  inspection  1^  tbe  court  is  one 
of  the  1^1  modes  of  trying  tiie  fact  of  in- 
sanitr;  and  nothing  appears  in  the  record 
of  this  case  to  show  that  the  discretion  of 
the  court,  In  adopting  the  mode  pursued,  waa 
erroneously  ezerdsed.  In  Laros  t.  Common- 
wealth, S4  Fa.  200,  (3hlef  Justice  A^uew  ten- 
dered tbe  opinion.  In  the  sixth  headnote  It 
Is  stated:  "Where  a  jury  hare  fonnd  a  vw- 
diet  against  the  plea  of  Insanity,  when  set 
np  as  a  defense  to  conviction,  and  It  la  al- 
lied In  bar  of  sentence  tiiat  inanity  has 
occurred  since  the  verdict  the  trial  of  this 
fact  by  a  jury  is  not  of  right  Init  rests  with- 
in tiie  discretion  of  the  court**  In  the  body 
of  the  i^nlon  it  is  said:  ''The  plea  at  tbla 
stage  Is  only  an  appeal  to  the  humanity  of 
tlie  conrt  to  postpone  the  pnnlsbmoit  until  a 
recovery  takes  place,  or  as  a  merciful  dla- 
poiaatlon.  The  rights  of  the  prisoner  as  an 
oflTender  on  trial  for  an  offense  are  not  In- 
volved. He  has  had  tbe  benefit  of  a  jury 
trial,  and  tt  Is  now  the  court  only  which 
mnat  be  satisfied  on  the  score  of  humanity. 
If  tbe  right  of  trial  by  jury  exist  at  all.  it 
must  exist  at  all  times,  no  matter  bow  often 
tbe  plea  is  r^wated  alleging  Insanity  occur- 
ring since  tiie  last  verdict  Such  a  right  la 
ineonalatait  with  tbe  due  administration  of 
Jnstioe.  Th«e  must  be  a  sound  discretion 
to  be  exercised  by  the  court  If  a  caae  of 
real  doubt  arise,  a  just  judge  will  not  fall  to 
relieve  his  own  consdenee  by  submitting  tbe 


fact  to  a  jury.**  In  the  case  of  Webber  v. 
Commonwealth.  110  Pa.  228,  18  Aa  427,  4 
Am.  St  Rep.  634,  It  Is  stated  to  be  tiie  rule 
of  the  common  law:  "It  Is  only  in  cases  of 
doubt  as  to  the  sanity  of  the  prisoner  at  tbe 
time  of  the  arraignment  that  a  preliminary 
Inquiry  1^  a  special  Jury  Is  to  be  ordered, 
wherefore  neither  the  assertion  of  the  pris- 
oner and  Us  counsel,  tua  the  production  of 
affldavlte,  nor  the  entry  of  a  plea  of  present 
insanity  npon  the  record  can  of  themselves 
suffice  to  produce  the  state  of  doubt  which 
Is  a  necessary  prerequisite  to  the  ordering  of 
tbe  inquiry.  It  follows  that  the  Judicial 
mind  may  be  informed  by  a  personal  inspec* 
tion  of  the  prisoner,  an  examination  of  him 
either  public  or  private,  Inquiries  from  at- 
tending physldana  and  others  about  him, 
and  other  facte  or  testimony;  but  If  there- 
after the  trial  judge  have  no  doubt  of  tbe 
Iffisoner's  sanity,  be  Is  neither  bound,  nor 
would  be  be  justified.  In  ordering  a  prelimi- 
nary inquest"  In  this  case  a  su^^estion  of 
tbe  insanity  of  tiie  defendant  at  tbe  time  of 
trial  was  made,  and  a  Jnry  requested  to  try 
that  issue.  Thie  court  refused  tbe  request 
for  the  special  jury,  but  aubmltted  the  ques- 
tion of  the  lnsanll7  of  the  defoidant  at  the 
time  of  trial,  as  well  as  at  the  time  of  tbe 
criminal  act,  to  the  jury  which  tried  the 
charge  in  the  indictment  and  It  was  held 
to  be  within  tiie  discretion  of  tbe  trial  judge 
to  do  sa  In  Crocker  v.  Stete.  00  Wis.  558, 
10  N.  W.  485,  it  is  said:  "At  common  law.  If 
a  person,  after  committing  a  crime,  became 
insane,  he  was  not  artnlgned  daring  his  In- 
sanity, but  was  remltied  to  prison  imtil  sndi 
incapacity  was  removed.  The  same  was  true 
where  he  became  Insane  after  bis  plea  of  not 
guilty,  and  before  trial.  If,  however,  tbore 
was  any  donbt  as  to  whether  the  party  was 
Insane,  tbe  question  was  usually  tried  in  a 
snmmary  way  by  a  Jury.  1  Hale's  P.  O.  34. 
35;  4  BL  Comm.  24.  25;  1  Arch.  Crlm.  Pr. 

6  PI.  22.  23;  Com.  v.  Braley,  1  Mass.  108; 
[Com.  V.  Hathaway]  18  Mass.  299;  [Freeman 
V.  People]  4  Denlo,  10,  20  [47  Am.  Dec.  216]; 

7  AdoL  ft  Bl.  536.  In  such  cases,  however, 
tt  was  in  the  discretion  of  tiie  court  whether 
to  try  the  preliminary  question  of  insanity 
by  a  jnry  or  to  adopt  some  other  mode. 
Id.'*  The  court  then  stetes  that  the  statute 
of  that  state  was  substantially  similar  to  the 
common  law.  and  proceeds:  "By  it  if  not 
without  It  the  court  was  authorized  In  a 
summary  manner  to  make  inquisition  of  the 
then  present  Insanity  of  the  prisoner  by  a 
Jury  or  otherwise,  as  It  deemed  most  proper. 
The  inquisition  liad  was  only  preliminary  to 
the  trial  of  the  olFense.  It  had  no  bearing 
upon  the  guilt  or  Innocence  of  the  prisoner. 
In  re  3.  B.,  1  Mylne  &  Craig.  588.  It  was  en- 
tirely collateral  to  the  main  trial,  which  was 
indeflnltdy  postponed  until  the  prisoner's 
sanity  and  capiwlty  to  act  for  himself  on 
such  trial  should  be  restored.  •  •  *»  The 
court  then  proceeds  to  say  that  the  right  of 
«al  by  ju^  ta  q«ertIo™,  of  ^h^lg^^g 
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not  a  matter  of  strict  right  previous  to  their 
constltutlOD,  that  at  common  law  the  Lord 
Chancellor  had  jurisdiction  to  grant  the  writ 
or  commission  of  lunacy,  and  that  he  waa 
not  In  any  case  bonnd  to  grant  4t,  but  It  was 
a  matter  In  his  discretion;  quoting  a  la^e 
number  of  authorities,  which  we  have  exam- 
ined to  the  extent  of  satisfying  our  minds 
that  the  law  is  correctly  stated.  In  Ex  parte 
Tomllnson,  1  Yes.  &  B.  57,  the  Lord  Chan- 
cellor exercised  his  discretion,  and  refused 
to  issue  a  commission  of  lunacy,  and  made 
an  order  that  the  petition  should  stand  OY&e 
until  the  next  term,  in  order  that  a  physician 
should  certify  what  the  state  of  the  patient 
is.  In  2  Bish.  New  Orlm.  Proc.  {  666.  it  la 
said:  "An  insane  man  cannot  even  plead  to 
an  Indictment  Therefore  If  at  the  arraign* 
ment  counsel  have  reason  to  suppose  their 
client  too  insane  to  take  his  trial,  they  should 
tb«i  make  an  objection,  which  it  Is  believed 
can  be  adequately  done  orally  to  the  court, 
or  the  objection  may  proceed  from  a  third 
person  on  affidavit,  or  the  court  may  take  it 
on  Its  own  observations.  It  is  not  techni- 
cally too  late  at  any  subsequent  stage  of  the 
cause  prior  to  the  commencement  of  the 
trial.  When  the  trial  has  begun,  there  are 
obvious  reasons  against  stopping  It,  and  it  is 
at  least  within  the  discretion  of  the  court  to 
let  it  proceed,  and  intrust  the  two  Issues  to 
the  Jury  together.  This  quertion  of  present 
Insanity  is  properly,  and  In  practice  Is  gen* 
erally,  submitted  to  a  Jury,  which  may  be 
either  one  of  the  regular  Juries  attending  on 
the  court  or  one  especially  impaneled  for 
the  purpose.  But  this  course  is  not  Impera- 
tive. The  court  has  the  discretion,  on  Its 
own  inspection  of  the  prisoner's  mental  con- 
dition, and  without  the  aid  of  a  Jury's  find- 
ing, to  decline  the  trial  on  the  main  Issue,  or 
direct  the  question  to  be  tried  with  the  plea 
of  not  guilty."  Recurring  again  to  the  case 
of  Bonds  V.  State.  Mart  &  Y.  143,  17  Am. 
Dec.  795,  we  think  the  rule  is  there  correctly 
stated,  viz.,  that  If,  after  a  prisoner  has  been 
tried  and  found  guilty,  and  it  is  alleged  by 
his  counsel  as  a  reason  why  be  should  not  be 
sentenced  that  he  is  at  that  time  a  lunatic, 
and  the  Judge  upon  his  own  inspection  of 
the  prisoner  and  examination  of  the  facts 
alleged  has  no  doubt  of  the  prisoner's  sanity, 
he  is  not  obliged  to  submit  the  question  to  a 
Jnry. 

In  the  case  at  bar.  did  the  circuit  Judge,  in 
refusing  to  submit  the  question  of  defend- 
ant's alleged  present  Insanity  to  a  jury,  abuse 
his  discretion?  The  application  was  sup- 
ported by  the  affidavits  of  Mr.  G.  A.  Worley, 
the  attorney  of  the  defendant,  and  of  Dr. 
Allen  and  Dr.  Alexander.  All  of  these  gen- 
tlemen testified  on  behalf  of  the  defendant 
on  the  trial,  their  testimony  relating  to  his 
Insanity  when  the  homicide  was  committed. 
Dr.  Allen'g  testimony  coran  about  26  pagea 


of  the  record,  and  Dr.  Alexander's  8  pages. 
Dr.  Allen  had  stated  to  the  Jury  that  the  de- 
fendant in  his  opinion,  was  permanently  in- 
sane. Dr.  Alexander  had  married  the  half- 
sister  of  the  defendant  Dr.  Allen  had  tes- 
tffied  before  the  Jury  that  the  defendant  waa 
eufferlDg  from  chronic  delusions  of  the  in- 
sane, and  that,  In  his  opinion.  Ids  case  was 
Incurable.  On  the  cross-examination  he  had 
said  that  in  cases  of  delusional  insanity  about 
80  per  cent  get  w^,  and  that  when  he  last 
saw  him  before  the  trial  (about  18  months 
previous)  he  had  Improved  to  some  extent 
He  had  been  asked  a  hypothetical  question, 
and  in  r^ly  said:  "I  hardly  think  I  am  un- 
biased enough  to  answer  that  question  as  an 
expert  because  all  my  sympathies  are  with 
my  former  patient  and  from  what  I  tmow  of 
the  whole  history  of  this  case  I  might  not  be 
able  to  answOT  simply  on  that  question  as  an 
expert;"  and.  further,  that  his  sympathies 
are  all  with  the  patient  Dr.  Sollace  Mitch- 
ell, an  exp^  had  been  asked  a  hypothetical 
question,  which  stated  the  main  facts  which 
had  been  testified  to.  In  relation  to  the  de- 
fendants sanity  at  the  time  of  and  itrior  to 
the  homicidal  act  and  bad  said  that  In  his 
opinion,  the  defendant  was  then  sane.  The 
defendant  had  been  In  business  in  Bllami  off 
and  on  for  sev«al  years;  was  well  known  to 
many  persons;  had  been  in  Miami,  clerking 
for  Sewall  Bros.,  for  about  six  weeks  before 
the  homicide,  and  bad  seen  and  talked  with 
many  persons.  Several  witnesses  testified 
that  during  tiiat  six  weeks  they  bad  seen  and 
conversed  with  the  defendant  and  they  had 
observed  nothing  abnormal  in  his  conduct  or 
conversation.  The  question  of  the  defend- 
ant's Insanity  had  been  submitted  to  tbe 
Jury,  and  tbey  found  against  him  on  that 
question.  No  new  facts,  either  of  conduct 
or  conversation,  were  stated  In  the  affidavits. 
The  Judge  had  had  ample  ^portunity  to  ob- 
serve the  demeanor  of  the  defendant  durlns 
the  trial.  It  was  not  suggMted  to  the  Judge, 
either  by  bis  counsel  or  friends,  that  be  waa 
insane  during  the  trial,  and  was  not  comp^ 
tent  to  make  bis  defense.  A  very  ^borate 
and  able  defense  waa  made.  Undor  all  then 
drcumstances  we  cannot  say  that  the  Judge 
bad  cause  to  doubt  tbe  sanity  of  the  prisoner 
when  brought  to  the  bar  for  sentence^  and. 
that  be  abused  bis  discretion.  We  find  no  re- 
versible error  In  the  action  oC  the  court  un- 
der these  assignments. 

As  precedents  for  proper  procedure  In 
swearing  the  Jury  and  formulating  the  issue 
In  case  an  Inquest  Is  ordered  to  determine 
whether  a  prisoner  charged  with  crime  be 
sane  or  not  we  refer  to  Oommonwealtb 
Braley,  1  Mass.  103;  Commonwealtli  t. 
Hathaway,  13  Mass.  299;  Qneen  t.  GhMde,  7 
Ad.  ft  El.  G36  <S4  B.  a  L.  150). 

Finding  no  error,  the  Judgment  of  tbe  dr^ 
out  court  In  laid  cause  la  hereby  afllrmed. 
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VATHIS  ct  «1.  T.  STATB. 
(Supreme  Coart  of  Florida,  Diviiion  A. 
March  81,  1903.) 

CRIMINAL  U.W— TRIAL— BILL  OF  PARTICD- 
LARB— TIMB  FOR  APPLICATION— MOTION— JU- 
RORS —  SWEARING  IN  —  PEREMPTORY  CUAIf 
LKNGK3— APPEAL-WAIVER  OF  OBJECTIONS- 
EXAMINATION  OF  WITNESSES— REMARKS  OF 
JUDOB— INSTRUCTIONS  —  UURDBR  — ACCES- 
SORY BBFORB  TBB  VAGZ-HAIIMLBSB  BBROR 
^NDICTHBNT. 

L  Xn  a  criminal,  aa  la  a  dvU,  caae,  it  la  too 
late,  after  a  plea  to  the  merits,  for  the  defend- 
ant to  demaao  a  bill  of  partlculara.  While  the 
trial  judge  woidd  haTo  uia  right.  If  he  aaw  fit 
ao  to  do,  to  order  the  filing  of  a  bill  of  partlcu- 
lara after  the  plea  had  been  interposed,  at  anr 
time  before  the  trial  la  begun,  it  reata  entirety 
within  hia  discretion,  and  no  error  can  be  pred- 
icated opon  fats  refnaal  so  to  do. 

2.  The  proper  time  to  interiwse  a  motion  for 
a  bill  of  particulara  la  before  pleading  to  the 
merita;  In  certain  dasaes  of  casea,  soch  aa 
prosecotltma  for  embezzlement,  nuisance,  bar- 
ratry, conspiracy  to  cheat  and  defraud,  libel, 
onder  liquor  acts,  adultery,  perjury,  bribery, 
etc.,  where  the  connta  or  charges  In  an  iodict- 
ment  or  information  are  so  general  in  their  na- 
tnre  that  they  do  not  fully  advise  the  accused 
of  the  crime  with  wbich  be  is  charged,  so  that 
he  could  prepare  hia  defense,  upon  a  proper 
ahowlng  being  made  to  the  trial  court  by  the 
defendant  iu  a  motion  rerlfied  by  affldavft  the 
court  has  the  power  to  order  the  fnrnisblDg  of 
I  bill  of  parnculars  by  the  prosecntlou,  and 
should  do  so. 

3.  An  appUcatioD  for  a  bill  of  particulars  tn 
a  criminal  case  la  not  firanded  upon  a  legal 
ri^,  but  is  «  matter  resting  within  the  sound 
discretion  of  the  court,  depending  entirely  upon 
the  nature  and  circumstances  of  each  particular 
case  as  they  appear  to  the  court  before  whom 
tbe  trial  ia  had;  and  the  refnaal  of  the  trial 
judge  to  grant  such  a  motion  will  not  be  die- 
turbed  or  rerersed  by  an  appellate  court,  un- 
less there  was  en  abuse  of  such  discretion. 

4.  Motions  for  bills  of  particulars  in  criminal 
cases  should  particularly  set  forth  the  portioua 
of  the  indictment  or  information  which  the 
defendant  claims  to  reqnire  amplification  by 
bill  of  partlcalars,  and  point  out  to  the  court 
wherein  he  desirea  a  fuller  statement  of  the 
facts. 

6.  Under  the  system  of  criminal  pleading  pre- 
railiog  in  this  state,  the  forms  of  indictments 
and  ioformatlona  generally  used,  we  can  con- 
ceiTe  of  but  few  criminal  cases  wherein  it 
would  be  necessary  to  order  a  bill  of  partic- 
olars. 

tLmie  better  practice  is  to  postpone  the 
•wearing  fat  chief  of  the  Jorom  until  the  full 
pand  b  obtained,  so  as  to  allow  the  loiwest 
ponible  time  for  peremptory  challenges,  but» 
ut  the  absence  of  a  statutory  provision,  the 
rule  is  that  the  time  and  manner  of  swearing 
Jorors  in  chief,  after  they  have  been  examined 
on  Toir  dire  and  an  opportunity  f^ren  for  chal- 
lenges, are  withlu  the  sound  judicial  discretion 
of  the  court,  the  exercise  of  which  will  not  be 
disturbed  by  an  appellate  court  unless  clearly 
abused. 

7.  While  defeodanta  upon  trial  for  crime 
should  be  protected  iu  the  proper  exercise  of 
their  right  of  peremptory  challenge,  yet  such 
right  must  be  seasonably  exercised  before  the 
jurors  are  sworn  in  chief;  otherwise  it  ia 
waived. 

8.  If  the  eoort  erroneously  overmlea  a  chal- 
lenge for  cause,  or  erroneously  refuses  to  allow 
a  venireman  to  answer  one  of  the  questions 
proponnded  to  him,  or  erroneously  sustains  ob- 
jections interposed  by  the  state  to  certain  ques- 
tions propounded  to  a  venireman,  and  tnere- 


f  1  See  Jvry,  vol.  SL.  Cent  Dig.  i  HI 


after  the  defendant  excludes  the  obnoxious  Ju- 
ror by  a  peremptory  challenge,  he  cannot  be 
injured  by  such  ruling,  unless  it  appears  that 
before  the  jury  was  sworn  his  qulTer  of  per- 
«nptory  challenges  was  exhausted. 

9.  It  is  within  the  judicial  discretion  of  the 
trial  court  to  excuse  a  venireman,  and  his  rul- 
ing will  not  be  disturbed  or  reversed  by  an 
appellate  courL  unless  an  abuse  of  a  sound 
judicial  discretion  is  shown. 

10.  Where  no  argument  is  made  concerning 
errora  which  have  been  assigned, -such  errors 
will  bo  deemed  and  treated  as  abandoned. 

11.  It  Is  within  the  -sound  judicial  discretion 
of  the  court  to  control  the  detailed  examinatliMa 
of  witnesEies,  and,  unleas  an  abuse  of  this  ju- 
dicial discretion  is  shown,  an  appellate  court 
will  not  disturb  or  reverse  the  ruling  made 
concerning  same. 

12.  The  utmost  care  should  be  used  Iqr  the 
trial  judges,  especially  In  caaea  where  human 
life  is  involved,  not  to  let  any  expression  fall, 
either  by  questions  or  otiierwise,  that  is  cap- 
able of  being  interpreted  by  the  jury  as  an  In- 
dex of  what  he  thinks  of  the  prisoner,  his 
counsel,  or  his  ease. 

13.  The  rule  laid  down  iu  Hnbbard  v.  Stats, 
37  Fla.  156j_^  South.  23S,  that  section  2920, 
Bev.  St  1892,  requiring  the  charge  of  the 
court  in  capital  cases  to  be  in  writing,  is  man- 
datory, refers  to  chargea  on  the  merits,  given 
to  the  jury  before  they  have  retired  to  consider 
of  their  verdict,  and  not  to  mere  directions  to 
the  jury  as  to  the  form  of  the  verdict  which 
they  have  already  found  and  presented  to  the 
court,  finding  the  defendant*  guilty  of  an  of- 
fense less  than  capital. 

14.  Under  the  provisions  of  section  1092,  Rev. 
St.  1882,  only  such  charges  as  were  actually 
given  can  be  excepted  to  through  the  medium 
of  a  motion  for  a  new  triaL  Befusals  to  give 
requested  instrnctious  cannot  be  excepted  to  in 
this  manner,  but  exceptions  to  such  refosala 
must  be  taken  and  noted  at  the  time  of  such 
refusals;  otherwise  tbsy  cannot  be  oouridered 
on  writ  of  errOT. 

15.  In  considering  an  objectlw  to  a  portion  of 
a  charge,  the  entire  portion  bearing  on  the  sub- 
ject may  be  considered,  and.  If  the  objection 
be  removed  when  the  eutire  portion  is  tafcoi 
together,  there  is  no  ground  of  C(mipla1nt. 

16.  There  can  be  an  accessory  before  the  fact 
in  the  crime  of  murder  in  the  third  degree  and 
In  manslaughter, 

17.  Where  an  error  is  aasigned  to  the  effect 
that  the  court  erred  in  not  austaiuing  the  mo- 
tion for  a  new  trial  on  a  certain  enumerated 
ground  thereof,  and  counsel  in  Us  brief  under 
said  assignment  discnsses  an  entirely  different 
ground,  we  will  treat  said  error  as  abandoned. 

18.  The  correctness  of  a  charae  on  a  higher 

Eade  of  offense  than  tiliat  of  which  defendants 
.ve  been  convicted  becomes  immaterial,  and 
no  error  can  be  predicated  thereon. 

19.  It  is  not  required  that  the  place  where  the 
deceased  died  should  be  stated  in  the  indict- 
ment 

20.  Indictment  examined,  and  h^d  to  give  the 
dates,  places,  and  acts  with  sufficient  definite- 
ness  to  put  the  defendants  upon  foil  notice  of 
the  offense  with  which  they  were  charged  there* 
in,  and  not  to  be  open  to  attack  on  the  ground 
of  vagueness  and  udefinitenesa 

21.  A  motion  In  arrest  of  judgment  la  not  a 
proper  remedy  for  a  wrong  verdict 

22.  Evidence  examined,  and  found  sufficient  to 
support  the  verdict. 

(Syllabus  by  the  Oourt) 

* 

flrror  to  Cirenlt  Oonrt,  Hamilton  Oonnty; 
Baacom  H.  Palmer,  Jodge. 

Lather  Bfatfals  and  JndBon  Hathls  were 
convicted  of  murder,  and  bring  error.  Af- 
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R.  B.  BullotA,  for  plaintiffs  In  errw.  J. 
&  WUtfleld,  Att7.  Oen..  tor  the  Stateu 

SHACKELFORD,  J.  Judson  fifathls,  one 
of  the  plaintiffs  In  error,  and  Lewis  Hogans 
were  Jointly  indicted  for  murder  In  the  tlrat 
degree,  and  In  the  same  indictment  Lather 
Mathis,  the  other  plaintiff  in  error,  was  char- 
ged with  being  accessory  before  the  fact  of 
such  murder;  said  Indictment  being  found  at 
the  fall  term,  19U2,  of  the  circuit  court  for 
Hamilton  county.  A  severance  was  granted 
as  to  the  said  Lewis  Hogans,  and  at  the 
same  term  of  court  at  which  the  indictment 
was  found  the  plaintiffs  in  error,  hereinafter 
referred  to  as  the  "defendants,"  were  tried 
together,  which  said  trial  resulted  In  the  said 
Judson  Mathis  being  convicted  of  murder  in 
the  third  degree,  and  the  said  Luther  Mathis 
of  being  accessory  before  the  fact,  and  each 
of  said  defendants  was  sentenced  to  be  con- 
fined in  the  state  prison  at  hard  labor  for  a 
term  of  20  years.  From  this  judgment  and 
sentence  the  defendants  seek  reversal  by  writ 
of  error. 

The  first  assignment  of  error  Is  that  "the 
com't  below  erred  In  refusing  to  grant  the 
motion  of  the  plaintiff  in  error  Lnth^  Uathis 
for  a  bill  of  particulars." 

In  order  to  properly  understand  the  motion 
referred  to  in  said  assignment  it  is  advisable 
to  set  forth  the  indictment  as  welt  as  said 
motion.  Omitting  the  formal  parts,  the  in- 
dictment reads  as  follows:  "The  grand  Ju- 
rors of  the  State  of  Florida,  duly  chosen, 
empanelled  and  sworn  diligently  to  Inquire 
and  true  presentment  make  In  and  for  the 
body  of  the  county  of  Hamilton,  upon  their 
oath  present  that  Judson  Mathis  and  Lewis 
Hogans,  on  the  third  day  of  May,  A.  D.  1902, 
in  the  county  of  Hamilton  and  State  of 
Florida,  with  force  and  arms  and  a  certain 
deadly  weapon,  to-wlt,  a  rifle,  loaded  with 
gunpowder  and  leaden  bullets,  which  the  said 
Judson  Mathis  then  and  there  had  and  held 
In  bis  bands,  in  and  upon  one  William  Maa- 
sey  unlawfully  and  from  a  premeditated  de- 
sign to  effect  the  death  of  the  said  William 
Massey  did  make  an  assault;  and  the  said 
Judson  Matbis  did  then  and  there  unlawfully 
and  from  a  premeditated  design  to  effect  the 
death  of  the  said  William  Massey  shoot  off 
and  discharge  the  rifle  aforesaid  against,  up- 
on and  into  the  body  of  one  George  Rlley, 
and  the  said  Judson  Matliis  did  then  and 
there  unlawfully  and  from  a  premeditated  de- 
sign to  effect  the  death  of  the  said  William 
Massey,  strike,  penetrate  and  wound  the  said 
George  Riley  with  one  of  the  leaden  bullets 
aforesaid  so  shot  off  and  discharged  out  of 
the  rifle  aforesaid,  thereby  giving  and  In- 
flicting unlawfully  and  from  a  premeditated 
design  to  effect  the  death  of  the  said  William 
Massey,  to  and  upon  the  said  George  Riley, 
In  and  upon  the  body  of  the  said  George 
Biley,  one  mortal  wound  of  depth  and  breadth 
to  the  grand  Jurors  unknown,  of  and  from 
which  said  mortal  wound  the  said  George 


Rlley  did  languish,  and  languishing  did  live 
till  the  4th  day  of  May,  A,  D.  1902,  on  which 
said  4th  day  of  May,  A.  D.  1902,  the  said 
George  Rlley  of  and  from  the  mortal  wound 
aforesaid  did  die;  and  the  said  Lewis  Hogans 
was  then  and  there  present,  unlawfully  and 
from  a  premeditated  design  to  effect  the 
death  of  the  said  William  Massey,  aiding, 
abetting,  urging  and  commanding  the  said 
Judson  Mathis  the  felony  aforesaid  to  do  and 
commit.  And  the  Jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  Luther 
Mathis,  before  the  felony  and  murder  afore- 
said was  in  manner  and  form  committed  as 
aforesaid,  to-wlt,  on  the  Ist  day  of  February, 
A.  D.  1902,  and  on  the  3rd  day  of  May.  A. 
D.  1902,  and  on  divers  other  days  between 
the  said  Ist  day  of  February,  1902,  and  3rd 
day  of  May,  1902,  In  the  county  of  Hamilton 
and  State  of  Florida,  was  accessory  thereto 
before  the  fact,  and  did  then  and  there  un- 
lawfully and  from  a  premeditated  design  to 
effect  the  death  of  the  said  William  Massey 
aid,  incite,  move,  hire,  counsel,  comfort  and 
procure  the  said  Lewis  Hogans  and  the  said 
Judson  Mathis  the  felony  and  murder  afore- 
said In  manner  and  form  aforesaid  to  do  and 
commit,  against  the  peace,"  etc. 

The  motion  interposed  by  the  defendant 
Luther  Matbis,  the  overruling  of  which  Is 
made  the  basis  of  the  first  error  assigned, 
omitting  the  formal  parts,  reads  as  follows: 
"Now  comes  the  defendant  Luther  Matbis, 
and  shows  to  the  court  that  he  is  indicted 
in  the  above-entitled  prosecution  as  ah  ac- 
cessory before  the  fact  to  the  alleged  mur- 
der of  one  George  Riley,  and  that  the  said 
Indictment  charges  him  with  accessorial  acts 
beginning  on  the  1st  day  of  February,  1902. 
and  ending  on  the  3d  day  of  May,  19(^2,  and 
on  divers  other  days  between  the  said  1st 
day  of  February,  1902,  and  the  said  3d  day 
of  May,  1902;  that  In  the  said  hidictment  the 
nature  and  character  of  the  said  acts  are  not 
set  out  or  stated;  and  that  he  Is  not  pre- 
pared to  defend  himself  against  the  same, 
not  being  advised  of  the  nature,  character,  or 
time  when  the  said  acts  occurred;  and  that 
he  is  in  absolute  ignorance  of  the  facta  which 
may  be  attempted  to  be  proved  by  the  state 
against  him.  He  therefore  moves  the  court 
to  require  the  State's  Attorney  to  furnish  to 
this  defendant  the  particulars  of  the  said 
acts  so  as  aforesaid  alleged." 

To  this  motion  was  appended  the  affidavit 
of  said  defendant  to  the  effect  that  the  state- 
ments made  therein  were  true. 

The  following  ruling  was  made  by  the  trial 
Judge  upon  said  motion:  "There  being  noth- 
ing presented  to  the  court  except  what  ap- 
pears upon  the  face  of  the  affidavit  and  the 
Indictment,  the  court  overruled  defendant's 
motion;  to  which  ruling  the  defendant  Lu- 
ther Mathis  by  counsel  th^  and  there  ex- 
cepted, and  exceptions  were  duly  noted.** 

Prior  to  the  interposition  of  said  motloii 
each  of  the  defendants  had  been  arraigned, 
and  each  had  interposed  a  pin  of  not  siiilty. 
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We  are  of  the  opinion  that  the  motion  wu 
made  too  late,  and  that  It  ahoald  bare  been 
interposed  prior  to  pleading  to  the  merits,  and 
that  by  so  pleading  the  right  to  a  bUI  of 
particnlars,  if  any  such  right  existed  in  the 
Instant  case,  was  waived.  We  liaTe  exam- 
ined a  large  number  of  cases  in  which  the 
right  to  a  bill  of  particulars  was  considered 
and  passed  upon,  as  will  appear  later  on  in 
this  opinion,  and  it  seems  to  be  eatabllshed 
by  the  great  weight  of  authority  that  the 
proper  time  to  apply  therefor  is  before  plead- 
ing to  the  merits.  This  court  has  held  in  a 
dril  case  that  "it  Is  too  late  after  plea  to 
the  action  for  the  defendant  to  demand  a  bill 
of  particulars."  Waterman  t.  Mattalr,  5  Fla. 
211.  We  know  of  no  reason  why  a  like  rule 
should  not  apply  In  a  crlmhial  case.  8  Ency. 
PI.  &  Pr.  522,  654.  While  the  trial  Judge 
would  have  the  right,  If  he  saw  fit  so  to  do, 
to  order  the  filing  of  a  bill  of  particulars, 
after  the  plea  bad  been  interposed,  at  any 
time  before  the  trial  is  begun,  It  rests  en- 
tirely within  his  discretion,  and  do  error  can 
be  predicated  upon  lila  refusal  so  to  do.  Wa^ 
terman  t.  Mattair,  anpra. 

We  might  stop  here,  and  refuse  to  farther 
consider  thte  error,  but,  in  view  of  the  fact 
that  the  decision  of  this  court  In  the  case  of 
Thalheim  t.  State.  88  Fla.  168,  20  South.  038, 
wherein  the  practice  of  allowhig  bills  of  par- 
ticnlars In  criminal  cases  was  discussed, 
seems  to  have  been  miscoustmed  by  tome 
members  of  the  bar,  we  deem  it  well  to  fur- 
ther examine  the  question.  Gonnsel  for  de- 
fendants has  cited  a  number  of  cases  In  his 
brief  Qpon  this  point,  every  one  of  which  we 
have  carefully  examined,  and  find  that  not 
one  of  them  sustains  his  contention.  We 
have  also  examined  all  the  authorities  bear- 
ing upon  this  point  In  the  full  and  able  brief 
of  the  attorney  general,  as  well  as  a  number 
of  additional  authorities.  We  think  It  wea 
to  gire  a  summary  of  our  investigations,  as 
as  the  ooDclnalon  which  we  have 
reached. 

One  of  the  earliest  English  cases  which  we 
have  been  able  to  find  up<»i  the  subject,  and 
vblcb  seems  to  be  a  leading  case,  is  Bex  t. 
Hodgson,  8  Can-.  A  P.  423,  decided  hi  1828. 
This  was  a  prosecution  for  embeszlement, 
and  the  def«idant  filed  an  affidavit  In  wbiidi 
he  recited  that  he  was  wholly  unacquainted 
with  the  particular  acts  of  embezzlement  In- 
tended to  be  charged  against  him,  and  also 
that  be  was  advised,  and  rerily  believed, 
that.  In  ord^  to  his  defense,  it  was  neces- 
mej  that  he  should  be  furnished  with  a  par- 
ticular of  the  specific  charges  Intended  to  be 
toonght  forward.  Counsel  th«»npOD  moved 
for  an  order  directing  the  prosecutor  to  fur- 
nish a  particular  of  ttie  lAarges,  arguing 
tha^  as  the  Indictmait  ^ve  the  prisoner  no 
knowledge  of  the  time  at  which  the  offenses 
were  supposed  to  have  been  committed,  nor 
of  the  amount  of  the  .money,  nor  of  the  per- 
aons  from  whom  It  was  said  to  have  been 
xecelved.  It  was  wholly  impossible  that  the 
84  So.— 19 


prisoner  could  mate  his  defense,  because,  as 
a  coach-offlce  clerk,  he  had  received  many 
hundred  sums  of  money  every  day;  and 
stating  that  he  relied  upon  the  authorities 
collected  in  Carr.  Snpp.,  which  book  unfor- 
tunately Is  not  accessible  to  us.  Taughn,  B., 
stated  that  he  had  examined  the  passages  of 
the  work  referred  to,  and  thought  the  au- 
thorities there  cited  were  very  much  to  the 
purpose,  and  that  he  thought  the  proper  prac- 
tice in  such  a  case  would  be  to  apply  to  the 
prosecutor  for  a  particular,  and.  If  refused, 
the  court  would  then  grant  an  order. 

In  the  case  of  Reg.  v.  Flower,  reported  in 
3  Jur.  538,  decided  In  1839,  which  was  a 
prosecution  for  a  nuisance,  defendant,  before 
the  trial,  moved  for  a  rule  requiring  the 
prosecutor  to  give  him  a  note  of  the  several 
acts  of  nuisance  .he  Intended  to  prove,  and 
of  the  dates  on  which  they  were  alleged  to 
have  been  committed.  The  motion  was 
granted  as  to  the  acts,  but  denied  as  to  the 
dates.  Also  see,  to  the  same  effect.  Rex  v. 
Curwood,  3  Adolph.  &  E.  81S,  prosecution 
for  a  nuisance;  Goddard  v.  Smith,  6  Mod. 
R^.  281  (prosecution  for  barratry);  R^.  v. 
Rycroft,  6  Cox,  Gr.  Gas.  76  (prosecution  for 
conspiracy  to  cheat  and  defraud);  Reg.  v. 
Stapylton,  8  Cox,  Cr.  Oas.  69  (prosecution  for 
conspiracy  to  defraud);  Rex  v.  Bootyman,  5 
Carr.  &  P.  300  (prosecution  for  embezzle- 
ment); Rex  V.  Hamilton,  7  Carr.  &  P.  448 
(prosecution  for  conspiracy  to  defraud).  The 
qnestion  seems  to  have  been  oftener  before 
the  courts  of  Massachusetts  than  any  of  the 
other  courts  of  this  country.  In  Common- 
wealth V.  Davis,  11  Pick.  432,  which  was  a 
prosecution  for  being  a  common  barrator,  It 
was  held  that  the  defendant  must  be  fur- 
nished with  a  note  of  the  particular  acta  of 
barratry  Intended  to  be  proved  against  him, 
the  court  stating  that  the  "bill  of  particulars 
affects  the  proof  and  mode  of  trial  only,  and 
not  the  Indictment  It  Is  no  part  of  the  rec- 
ord. It  Is  not  open  to  demurrer.  It  Is  not  a 
matter  of  technical  nicety,  and  it  is  to  give 
notice  and  guard  against  surprise  on  Oie 
trial,  under  the  regulation  of  the  court"  In 
Commonwealth  v.  Snelling,  15  Pick.  821.  it 
was  held  in  a  prosecution  for  libel  that  the 
court  has  the  power  to  direct  a  bill  of  partic- 
ulars to  be  seasonably  furnished.  Also,  see 
the  leading  cases  of  Commonwealth  v,  Giles, 
1  Gray»  466,  Commonwealth  v.  Wood,  4  Gray, 
11,  each  of  which  was  a  prosecution  for  be- 
ing a  common  sell^  of  Intoxicating  liquors, 
wh^ls  It  was  held  by  the  court  that  the  re- 
quUrlng  of  a  bill  of  particulars  is  within  the 
discretion  of  the  presiding  Judge,  and  his 
ruling  thereon  la  not  subject  to  exception. 
To  the  same  effect  are  Commonwealth  v. 
Farrell.  1(^  Mass.  189,  a  prosecution  for 
keeping  a  liquor  nuisance,  and  Harrington  v. 
Harrington,  107  Mass.  829,  which  was  a  libel 
for  divorce  charging  adultery,  and  wherein, 
<m  page  834,  the  court  used  the  following 
language:  "The  refusal  of  the  court  to  order 
further  specifications  Is  not.  the  '^'i^^^^l 
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ceptlonfl.  In  all  cases,  drlt  and  criminal,  the 
qneatlon  whetber  UUa  of  psrtfcularB  or  spec- 
Iflcatloiu  shall  be  ordered  1»  within  the  dis- 
cretion of  tbe  presiding  Judge."  The  ques- 
tion has  also  been  ceveral  times  before  tbe 
different  courts  of  New  York.  In  the  case  of 
People  T.  Tweed,  63  N.  T.  104,  which  was 
an  action  brought  by  the  Attorney  General, 
In  the  name  of  the  people,  under  a  special 
statute  to  recover  moneys  alleged  to  have 
been  fraudulently  obtained  from  a  municipal 
corporation,  it  was  held  that  the  ordering  of 
a  bill  of  particulars  la  within  the  discretion 
of  tbe  court  below,  and  Its  decision  Is  not 
reviewable  on  appeaL  In  the  ease  of  Tllton 
V.  Beecber,  S9  N.  T.  176,  17  Am.  Bep.  837, 
which  was  an  action  for  crlm.  con.,  counsel 
for  defendant  filed  a  motion  that  plaintUT  be 
required  to  deliver  to  defendant's  attorney 
"a  statement  fai  writing  of  tbe  particular 
times  and  places  at  which  be  (plaintiff)  ex- 
pects or  Intends  to  prove  that  any  acts  of 
adultery  or  criminal  intercourse  took  place 
between  the  defendant  and  the  wife  of  the 
plaintiff."  The  motion  was  denied,  as  Is 
stated  In  the  order,  "on  the  ground  that  the 
court  had  no  power  to  grant  the  same,  and 
on  the  other  grounds  stated";  no  other 
grounds,  however,  being  stated  in  said  or- 
der. Judge  Bapallo,  in  delivering  the  opin- 
ion of  the  court,  used  the  following  language: 
"The  only  question  arising  upon  the  present 
appeal  which  Is  reviewable  in  this  court  is 
whether  or  not  the  court  below  had  power  to 
grant  tbe  application  of  the  defendant  If  it 
possessed  that  power,  and,  under  tbe  mis- 
taken impression  that  the  power  did  not  ex- 
ist, denied  the  application  on  that  ground, 
we  have  Jurisdiction,  and  it  Is  our  doty  to 
correct  that  error  of  law,  and  remit  tbe  case 
to  the  court  below,  with  a  direction  that  tbe 
motion  be  heard.  *  *  *  It  is  not  con- 
tended on  tbe  part  of  tbe  appellant  and  it 
would  bare  been  aseless  to  contend,  that  tbe 
present  application  was  founded  npon  legal 
right  or  that  It  did  not  rest  in  tbe  discretion 
of  the  court  nor  that  If  the  order  appealed 
from  was  tbe  resnlt  of  a  fair  exercise  of  that 
discretion,  we  sboald  be  asked  to  review  it" 
It  will  be  seen  that  tbe  reason  ^en  by  the 
Judge  below  for  refwli^  to'  grant  tbe  motion 
—the  lack  of  power— was  strikingly  Uke  tbe 
reason  given  by  the  circuit  Judge  in  tbe  ease 
of  Tbalhelm  t.  State,  supra,  as  found  on 
page  ITC,  88  Fla.,  20  Sontb.  988.  In  bis  opin- 
ion Judge  Bapallo  collates  a  number  of  Eng- 
lish and  American  autijorities  bearing  upon 
the'  granting  of  bills  of  particulars,  specify- 
ing the  classes  of  criminal  cases  in  which' 
said  bills  had  been  awarded;  and  finally  held 
that  tbe  conrt  had  the  power  to  grant  tbe 
motion,  and  that  tbe  ease  would  be  remand- 
ed. In  order  that  the  Judge  might  exercise 
his  discretion  in  passing  upon  It  The  fol- 
lowing cases  are  also  instructive:  Blghmy 
V.  People.  79  N.  Y.  646  (a  prosecution  for  per- 
jury); Ball  T.  Bvenlng  Post  Pub.  Co.,  S8 
Hon,  11  (an  action  for  libel);  People  r.  Bel- 


lows, 2  N.  Y.  Or.  B.  12  (a  prosecution  for  eto- 
besElement);  People  t,  Jaebne,  4  N,  Y.  Cr. 
B.  161  (a  prosecution  for  bribery);  McDonald 
V.  People.  126  m.  160.  16  N.  K  817,  9  Am. 
St  Bep.  647  (a  EHoeecution  for  conspiracy  to 
obtain  mon^  by  false  pretmses);  Oilmore 
V.  People,  87  HI.  App.  128  (likewise  a  prose- 
cution for  conepteacy  to  obtain  money  under 
false  pretenses);  State  t.  Hill.  13  B.  L  814 
(a  prosecution  for  keeping  a  nuisance);  State 
V.  Freeman,  27  Yt  623;  State  t.  Bacon,  41 
Yt  626,  98  Am.  De&  616;  State  r.  Bo  we,  43 
Yt  265;  State  ▼.  Wooley,  69  Yt  867.  10  Aa 
84  (the  last  fonr  cases  behug  prosecutions 
under  tbe  liquor  acQ;  People  t.  McKlnB«7. 
10  UlCh.  64  (a  prosecution  for  embenlement); 
People  v.  Davis.  62  lllcb.  669.  18  N.  W.  862 
(a  prosecution  txa  adultery);  United  States 
T.  Bennett  .16  Blatcbf.  838^  Fed.  Oas.  No. 
14.671  (a  prosecution  for  depositing  an  ob- 
scene publication  in  the  mails);  United  States 
T.  Brooks  (D.  G.)  44  Fed.  740  (a  prosecution 
for  embesdement);  United  States  Tnbbs 
<D.  G.)  94  Fed.  366  (a  ivosecotiQU  fw  maiUng 
prohibited  matter);  State  t.  Llndgrov^  1 
Kad.  App.  61,  41  Pac.  688;  State  T.  Beno.  41 
Kan.  674,  21  Flac  806  (tbe  last  two  cases  be- 
ing prosecutions  under  tiie  liquor  act);  TtKOk- 
itton  T.  People,  24  Cola  801.  61  Pac  426  (a 
prosecutim  tot  consplra^  to  commit  bur- 
glary); WUllams  V.  Commonwealtb,  91  Fa. 
403  (a  prosecution  for  perjury);  8  Blctfa  Bvl- 
dence,  67;  Wharton's  (Mm.  PL  &  Pr.  |  702; 
Clark's  Crlm.  Proa  429;  Bishop's  New  Crlm. 
Proc.  I  648;  AbbotPs  Trial  Brief.  Orlm.  Caus- 
es (2d  Ed.)  86;  2  HcClaln's  Grim.  Law.  i 
876.  Tbe  ^ctice  of  deUverlng  to  defaidant 
a  bill  of  particulars  in  a  criminal  case  Is 
not  to  prevail  in  Texas,  Ulsaourl,  Iowa,  and 
CaUfomla.  See  State  t.  Williams,  14  Tex. 
98;  State  v.  Qnlnn,  40  Mo.  App.  627;  United 
States  T.  Boss.  Morris.  164;  People  Alvlao. 
65  Cal.  280.  Tbe  only  cases  wblcb  we  have 
been  able  to  find  where  the  practice  ot  allow- 
Ing  a  bill  of  particulars  In  a  prosecution  tar 
murder  prevails  are  In  Pennsylvania.  See 
Gfoersen  v.  Commonwealth,  99  Pa.  888,  Oom- 
monwealth  t.  Buccteri,  168  Fa.  686.  26  AtL 
228,  and  Commonwealth  v.  Bagan,  100  Pa. 
10.  42  Ati.  874.  We  find  that  the  statntmy 
form  for  murder  In  FennsylTania  is  reiy 
short  and  general,  and  in  OommonwealQi  t. 
Bucclerl.  snpra,  on  page  647,  163  Fa.,  and 
page  238,  26  Ati.,  the  following  language  was 
used:  "Before  arraignment  If  It  be  made  to 
appear  to  tbe  conrt  that  any  Injustice  la  like- 
ly to  be  done  tbe  prisoner  because  of  vague- 
ness of  tbe  indictment  a  bill  of  particnlaxa 
may  be  ordered.  This,  not  because  tbe  pris- 
oner has  a  right  to  demand  It  bnt  because  the 
court,  after  trial,  on  proof  of  surprise  or  In- 
justice In  consequence  of  tbe  absence  of  spe- 
cific averments  ad  to  weapon  and  manner  of 
klllhjg,  would  set  aside  the  verdict,  and  grant 
a  new  trial  •  •  •  If  by  a  WO  of'par- 
tlculars  was'meant  a  specification  of  tiie  evi- 
dence to  be  adduced  by  the  commonwealth. 
tWs  ti»e  prisoner       ~  ri^^CtfOgfe*^ 
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court  any  right  to  dlreet*  In  Commonwealth 
T.  Eagan,  supra,  It  was  held  that  "In  a  mur- 
der case  the  district  attorney  will  not  be  re- 
quired to  file  a  bill  of  particulars,  where  It 
appears  that  the  prisoner  and  his  counsel 
were  present  at  the  preliminary  hearing  be- 
fore the  justice  of  the  peace,  and  heard  ell 
the  testimony  deemed  necessary  to  procure 
the  commitment  for  the  crime  charged  In  the 
Indictment"  See  Brass  r.  State  (decided  at 
the  present  term)  34  South.  807. 

From  our  Investigation  of  these  authorities 
we  have  reached  the  following  conclusions, 
which  we  believe  to  be  supported  by  reason 
aa  well  aa  the  weight  of  authority:  The 
proper  time  to  Interpose  a  motion  (or  a  bill 
of  particulars  Is  before  pleading  to  the  mer- 
its. That  in  certain  classes  of  cases,  such 
sa  are  set  forth  In  the  foregoing  authorities, 
where  the  counts  or  charges  in  an  Indictment 
or  Information  are  so  general  in  their  nature 
that  they  do  not  fully  adTlae  the  accused  of 
the  crime  with  which  he  is  charged,  so  that 
be  could  properly  prepare  his  defense,  npoa 
a  proper  showing  being  made  to  the  trial 
court  by  the  defendant  in  a  motion,  verified 
by  affidavit,  the  court  has  the  power  to  order 
the  furnishing  of  a  bill  of  particulars  by  the 
prosecution,  and  should  do  so.  Such  an  ap- 
plication or  motion,  however,  is  not  founded 
upon  a  legal  right,  but  is  a  matter  resting 
within  the  soond  judicial  discretion  of  the 
court,  depending  entirely  upon  the  nature  and 
drcomstances  of  each  particular  case  as  they 
appear  to  the  court  before  whom  the  trial  is 
lad;  and  the  refusal  of  the  trial  Judge  to 
^nt  said  motion  will  not  be  disturbed  or 
/eversed  by  an  appellate  court  noiess  there 
was  an  abuse  of  such  discretion.  Such  mo- 
tion should  particularly  set  forth  the  portions 
of  the  Indictment  or  Information  which  the 
defendant  claims  to  require  amplification  by 
bill  of  particulars,  and  point  out  to  the  court 
wherein  he  desires  a  fuller  statement  of  the 
facts.  We  will  add  that  under  the  system 
of  criminal  pleading  preTalllng  In  this  state, 
the  forms  of  indictments  and  Informations 
generally  used,  we  can  conceive  of  but  few 
criminal  cases  wherein  It  would  be  necessary 
to  order  a  blU  of  particulars. 

The  second  error  assigned  is  that  "the  court 
below  erred  In  swearing  In  chief,  before  the 
completion  of  the  panel  of  jurors,"  seven  Ju- 
ron,  whose  names  are  set  forth.  The  tenth, 
eleventh,  twelfth,  and  thirteenth  errors  as- 
algned  are  all  based  upon  the  swearing  in 
chief  of  certain  named  jurors  singly,  and  may 
ftll  be  considered  together  with  the  second. 
We  are  of  opinion  that,  while  it  may  be  the 
better  practice  to  pos^Kme  tbe  swearing  In 
chief  of  tbe  Jurors  until  the  full  panel  Is  ob- 
tained, 80  as  to  allow  the  longest  possible 
time  for  peremptory  challenges,  none  of  these 
em»8  Is  well  assigned.  O'Connor  t.  State,  9 
Fla.  21S.  In  the  absence  of  a  statutory  pro- 
Tlaion,  the  rule  Is  that  Uie  time  and  manner 
of  swearing  jurors  In  chief,  after  they  have 
been  examined  on  voir  dire,  and  an  oppox^ 


tunity  given  for  c&anenge,  are  within  the 
sound  judicial  discretion  of  the  court  12 
Ency.  PI.  &  Pr.  520;  Abbott's  Trial  Brief; 
Criminal  Causes  (2d  Ed.)  282;  State  t.  An- 
derson, 4  Nev.  265:  State  v.  Brown,  12  Minn. 
638  (Gil.  448):  People  v.  Carpenter,  102  N. 
T.  238,  e  N,  E.  584;  People  t.  Beynolds,  16 
Cal.  129. 

Tbe  third,  fourteenth,  fifteenth,  sixteenth, 
twenty-fifth,  thirtieth,  thirty-third,  and  tbir> 
ty-slxth  errors  assigned  are  all  expressly 
abandoned  by  counsel  for  defendants  Id  his 
brief. 

The  fourth,  fifth,  and  sixth  errors  assigned 
are  all  based  upon  the  action  of  the  trial 
court  in  dmylng  the  defendants  the  right  to 
peremptorily  challenge  certain  Jurors  after 
tbey  bad  been  sworn  in  chief.  No  error  was 
committed  in  so  doing.  As  was  said  in  Brad- 
bam  V.  State,  41  Fla.  641,  26  South.  730: 
"While  defendants  upon  trial  for  crime  should 
be  protected  in  the  proper  exercise  of  their 
right  of  peremptory  challenge,  yet  such  right 
must  be  seasonably  exercised  before  the  Ju- 
rors are  sworn  in  chief;  otherwise  It  Is 
waived."  Also,  see  O'Connor  v.  State,  suprai 
Wharton's  Case,  Yelverton,  24. 

The  seventh  assignment  of  errw  Is  based 
upon  the  action  of  the  trial  judge  In  restrict- 
ing tbe  examination  by  defendants  of  one  of 
tbe  veniremen.  No  error  was  committed  In 
this,  for  tbe  reason  that,  although  the  trial 
judge  refused  to  allow  said  veniremen  to  an- 
swer one  of  the  questions  propounded  to  him, 
said  question  was  clearly  impertinent,  and 
another  question  was  propounded  to  and  an- 
swered by  him,  and  be  was  finally  peremp- 
torily challenged  by  tbe  defendant  Luther 
MathlB,  and  this  did  not  exhaust  the  per- 
emptory challenges  of  said  defendant,  nor 
were  they  exhausted  when  the  panel  was 
completed.  Oreen  t.  State^  40  FJa;  191,  28 
South.  851. 

The  eighth  error  assigned  Is  that  "the  court 
below  erred  in  sustaining  objection  of  the 
state  to  tbe  voir  dire  examination  of  the 
renlreman  N.  W.  Marlon  \sy  counsel  for  plain- 
tifTs  In  error."  In  referring  to  the  record, 
we  do  not  find  that  the  state  Interposed  any 
objection  to  any  question  i>ropounded  to  said 
venireman,  but  that  the  trial  judge  did  re- 
fuse to  allow  bim  to  answer  a  certain.  que>> 
tion.  It  is  sufficient  to  say  that  no  error 
was  committed  here,  for  the  reason  that  said 
Juror  was  afterwards  peremptorily  cballen* 
ged,  and  said  challenge  did  not  exhaust  tbe 
peremptory  challenges  of  defendants,  nor 
were  they  exhausted  when  the  panel  was 
completed.   Green  v.  State,  supra. 

The  ninth  error  assigned  is  that  "the  court 
belotr  erred  in  challenging  for  cause  the  ven- 
ireman Moses  Frink."  In  turning  to  the 
record  we  find  that  the  challenge  to  said  ju- 
ror was  made  by  the  state,  and  the  court 
suf^alned  the  challenge,  holding  itbat  said 
venireman  was  not  a  competent  Juror.  Said 
venireman  bad  testified  on  Tolr  dire  that  be 
bad  formed  and  expressed  an  opinion;  bad 
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"heard  atl  alxmt  It  and  had  spoken  to  one 
of  the  Tritneaaes;  be  talked  to  me  about  the 
case."  He  was  properly  excused.  It  is  with- 
In  the  judicial  discretion  of  the  trial  court  to 
excuse  a  Tenireman,  and  ills  ruling  will  not 
be  disturbed  or  reversed  by  an  appellate 
court,  unless  an  abuse  of  a  sound  judicial 
dlsoetion  is  shown.  Edwards  t.  State,  39 
ma.  758,  23  South.  637;  Mlms  State.  42 
FU.  199,  27  South.  86S;  WlUlams  t.  State 
(decided  at  the  present  term)  34  South.  279. 

The  seventeenth,  elgliteenth,  nineteenth, 
and  twentieth  errors  assiKned  are  grouped 
together  In  the  brief  of  counsel  for  defend- 
ants, and  no  argument  is  made  concerning 
them;  therefore  we  treat  them  as  abandon- 
ed. Uitchell  T.  State.  83  South.  1009,  and 
Williams  t.  State,  84  South.  279  <each  de- 
cided at  the  present  term);  TlunnaB  t.  State, 
86  Fla.  109,  IS  South.  831;  Porter  T.  Far-, 
slow,  88  Fla.  50,  21  South.  S74. 

The  twenty-first  emnr  assigned  Is  as  fol- 
lows: 'The  court  below  erred  in  refusing  to 
admit  In  evidence  the  tesUmoi^  of  the  wit- 
ness Oea  H.  Wynn,  in  answer  to  the  ques- 
tion, 1  will  ask  you  to  state  the  exact  words 
yon  used  a  while  ago.**'  It  is  snffldent  to 
say  that  this  question  was  but  a  repetition, 
and  was  unnecessary.  The  question  waa  an- 
swered by  the  witness  both  before  and  after 
the  objection,  so  no  injury  could  have  re- 
sulted to  the  defendants.  Baker  v.  Stat^  30 
Fla.  41,  11  South.  492. 

The  twenty-second,  twenty-third,  and 
twenty-fourth  errors  assigned  are  grouped 
together  with  the  twenty-flrst  error  by  coun- 
sel for  defendants  in  his  brief,  and  all  argued 
together.  Upon  examination  we  find  that 
the  several  questions  propounded  by  counsel 
for  defendants  to  the  witnesses  Homer 
Crlbbs  and  Oeo^  H  Wynn,  the  sustaining 
of  objections  to  which  by  the  state  forms  the 
basis  of  these  errors,  were  confusing,  and 
not  calculated  to  properly  Inform  the  wit- 
nesses as  to  the  Information  sought  to  be 
elicited.  No  error  was  committed.  They  were 
not  pertinent  to  the  case,  and  were  prop- 
erly rejected.  Wallace  v.  State,  41  Fla.  647, 
26  South.  71R 

The  twenty-sixth  asslgnmrait  of  error  18  as 
follows:  **Au(V  the  plaintiffs  in  error  say  that 
they  were  denied  the  full  exerdse  of  the  right 
of  counsel  in  their  trial,  and  that  their  said 
trial  was  prejudiced  by  the  court  in  this: 
First,  in  sustaining  objection  of  the  state  to 
cross-examination  of  witness  Homer  Gribbe, 
on  the  ground  that  such  examination  was  un- 
fair In  using  towards  defendants*  counsel,  R. 
B.  Bullock,  these  words:  'If  you  say  he  said 
something  when  you  know  he  did  not^  you 
are  not  fair  to  the  witness;  then  you  are 
unfair  to  the  witness.'  **  To  say  the  least  of 
It,  this  assignment  Is  not  very  carefully 
worded,  and  it  is  not  very  clear  Just  what 
counsel  means.  We  have  already  held  that 
the  court  did  not  err  In  sustaining  the  objec- 
tion of  the  state  to  the  questions  propounded 


to  tiie  witness  by  ommad  far  defendants, 
and  for  tliat  reason  we  mi^t  wdl  refuse  to 
examine  the  assignment  further.  Howeva, 
on  turning  to  the  record,  we  find  that  the 
counsel  for  defendants  stated  that  he  knew, 
when  he  asked  the  question,  that  the  words 
repeated  by  him  therein  were  not  the  exact 
words  used  by  the  witness,  whereupon  the 
court  stated  that,  if  the  attorney  had  inten- 
tionally stated  to  the  witness  that  he  had 
used  certain  words,  whm  he  knew  that  the 
witness  had  not  used  them,  it  was  unfair  to 
the  witness.  No  error  was  committed  here. 
It  18  apparent  that  the  witness  was  quite  il- 
literate, and  bad  difficulty  In  grasping  ant. 
onderstandiniC  the  questtons  pn^unded  to 
him  by  the  counsd  for  the  defoodante. 

The  twenty-seventh  «Tor  assigned  is  not 
borne  out  by  tlie  record.  The  court  did  not 
a^  that  the  questUm  propounded  by  counsel 
for  defendants  to  wftne»  was  '^Intelll^- 
ble,"  as  set  forth  In  said  aaiidgnment,  but 
that  it  was  **hypothetical,**  and  that  coun- 
sel could  put  It  In  different  shape.  No  hant 
could  have  resulted  to  defendants  fnmi  Uiis. 

The  twenty-eighth  error  assigned  Is  as  fol 
lows:  "And  the  plaintiffs  in  error  say  thst 
they  were  denied  the  full  exerdse  of  the 
r^ht  of  counsel,  their  trial  pre;]udiced,  and 
its  fairness  Impaired,  in  this:  that  the  court 
bdow  used  towards  thdr  counsel.  B,  B.  Bul- 
lock, these  words,  *I  think,  iix,  BuUock,  your 
head  is  full  of  cobwebs.* " 

While  we  do  not  declare  that  the  remark 
thus  made  to  counsel  constitutes  reversible 
error,'  we  are  of  opinion  that  It  was  lll^d- 
vised  and  unfortunate.  As  was  said  by  this 
court  in  Hubbard  v.  State,  37  Fla.  156,  text, 
159,  20  South.  235,  236,  "the  utmost  care 
should  always  be  used  by  the  trial  judge, 
especially  in  cases  whm  human  life  is  in- 
volved, not  to  let  any  expression  fall,  either 
hy  questions  or  otherwise,  that  Is  capable  of 
being  interpreted  by  the  Jury  as  an  Index  of 
what  he  thinks  of  the  prisoner,  his  counsel, 
or  his  case."   Also,  see  Jjeatet  v.  State,  37 
Fla.  382,  20  South.  232.   As  was  said  in 
State  v.  AUen,  100  Iowa,  T,  text,  12.  68  N.  W. 
274,  2^,  "It  must  be  remembered  that  ju- 
rors watch  courts  closely,  and  place  great 
reliance  on  what  a  trial  court  says  and  does. 
They  are  quick  to  perceive  the  leaning  of  the 
court   They  are  prompt  to  notice  the  In- 
clination, even,  of  the  court;  and  from  bis 
conduct,  whether  properly  or  not,  they  wlH 
almost  invariably  arrive  at  a  conclusion  as 
to  what  the  court  thinks  about  the  case. 
Every  remark  dropped  by  the  court,  every 
act  done  by  him  during  the  progress  of  the 
trial.  Is  the  subject  of  comment  and  conclu- 
sion by  jurymen.   Hence  it  Is  that  Judges 
presiding  at  trials  should  be  exceedingly  dis- 
creet in  what  they  say  and  do  In  the  pres- 
ence of  a  Jury,  lest  they  seem  to  lean  toward 
or  lend  their  Influence  to  one  side  or  the  oth- 
er." The  following  authorities  will  also  prove 
Instructive  upon  this  point:  Peeples  v.  States 
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103  Ga.  629,  29  S.  B.  601;  Wheeler  t.  Wal- 
lace, 53  Mich.  356,  364,  19  N.  W.  33,  37; 
Cronkhlte  v.  Dlckeraon,  61  Mich.  177,  16  N. 
W.  371;  Griflan  v.  State,  00  Ala.  596,  8  South. 
670;  21  Ency.  PI.  &  Pr.  994.  The  record  dis- 
closes that  the  cross-examination  of  the  wit- 
ness Homer  Crlbbs,  during  which  the  remark 
to  counsel  was  made  by  the  trial  Jadge  which 
18  assigned  as  error,  was  greatly  protracted, 
and  there  had  been  mnch  repetition  of  ques- 
tions by  counsel,  some  of  which  were  couch- 
ed In  Tague  end  confusing  language.  We 
apprehend  that  the  remark  in  question  was 
purely  a  personal  remark  addressed  by  the 
trial  judge  to  counsel  in  a  spirit  of  facetlous- 
neas,  but  It  would  bare  been  better  if  It  had 
not  been  made^  Howev^,  we  do  not  think 
the  error  Buffldent  to  warrant  a  reversal  <^ 
the  case. 

The  twenty-ninth  error  assigned  Is  fiiat 
*^e  court  below  erred  In  declaring,  over  the 
objection  of  plaintiffs  to  error,  the  cross-ex- 
amination of  witness  Homer  Gribbs  closed." 
As  already  said,  we  find  that  the  cross-ex- 
amination of  this  witness  had  been  much  pro- 
tracted, and  we  farther  And  that  counsel  for 
defendants  had  been  afforded  ample  oppor^ 
tunlty  for  cross-examination.  It  Is  within 
the  sound  Judicial  discretion  of  the  court  to 
control  the  detailed  examination  of  witnesses, 
and,  unless  an  abuse  of  this  Judicial  discre- 
tion Is  shown  to  the  appellate  court,  it  will 
not  disturb  or  reverse  the  ruling.  No  error 
Is  shown  here.    Baker  v.  State,  30  Fla.  41, 

11  South.  492;  Jenkins  v.  State,  31  Fla.  196. 

12  South.  677;  Buck  v.  Maddock.  167  HI.  219, 
47  N.  B.  208;  Abbott's  Trial  Brief,  Crlm. 
Oases  (2d  Ed.)  319. 

The  thirty-first  error  Is  that  "the  court  be- 
low erred  in  not  sustaining  the  motion  for  a 
new  trial  submitted  by  plaintiffs  In  error." 
This  motion  contains  40  grounds,  and  the 
only  argument  made  tn  his  brief  by  counsel 
for  defendants  npon  this  assignment  is  to  re- 
fer us  to  the  thirtieth  ground  of  said  mo- 
tion, without  even  specifying  what  satd 
ground  was,  and  to  cite  us  to  Rev.  St  1892, 
f  2920,  requiring  the  charge  of  the  court  in 
capital  cases  to  be  in  writing,  and  Hubbard 
T.  State,  37  Fla.  158,  20  South.  235,  con- 
atmlng  said  statute.  We  might  well  refuse 
to  consider  this  assignment,  and  treat  It  as 
abandoned,  under  the  authorities  cited  supra 
in  passing  upon  some  of  the  other  errors. 
However,  we  have  turned  to  the  record,  and 
found  that  the  charge  of  the  court  was  In 
iiTltlng;  that  when  the  Jury  returned  Into 
conrt  with  their  verdict  It  was  found  not  to 
be  In  proper  form,  and  the  Judge  orally  In- 
Btmeted  them  as  to  the  form,  and  they  then 
retired,  and  bronght  In  a  verdict  In  proper 
form.  In  accordance  with  said  Instruction. 
No  error  was  committed  here,  as  the  jury 
bad  already  foimd  the  defendants  guilty  of 
an  offense  less  than  capital.  The  rule  laid 
down  in  Hubbard  v.  State,  supra,  that  the 
statute  requiring  the  charge  of  the  court  in 


capital  cases  to  be  In  writing  Is  mandatory, 
refen  to  charges  ou  the  merits  given  to  the 
Jury  before  they  have  retired  to  consider  of 
their  verdict,  and  not  to  mere  directions  to 
the  jury  as  to  the  form  of  the  verdict  which 
they  have  already  found  and  presented  to 
the  court  finding  the  defendants  guilty  of  an 
offense  less  than  capital.  See  State  t.  Potter, 
15  Kan.  302. 

The  thirty-second  error  assigned  Is  based 
upon  a  charge  of  the  court  defining  murder 
in  the  third  degree.  Counsel  for  defendants 
contends  that  there  cannot  be  an  accessory 
before  the  fact  in  murder  In  the  third  degree, 
and  hence  said  chaise  was  erroneous.  This 
contention  Is  not  tenable.  See  chapter  49SS, 
p.  14P,  Acta  1901.  and  Rev.  St  1892,  S  2380. 
Tbetj  was  no  error  In  this  charge.  We  fur^ 
ther  discuss  this  point  In  considering  the  thir- 
ty-ninth assignment  of  error. 

The  tlilrty-fourth  and  thirty-fifth  errors  are 
based  npon  the  refusal  of  the  trial  conrt  to 
g'\'e  certain  requested  instructions.  We  find 
that  no  exceptions  were  taken  to  the  refusal 
to  give  these  Instructions.  They  could  not  be 
excepted  to  In  a  motion  for  a  new  trial. 
Lester  v.  State,  37  Fla.  382,  20  South.  232. 

The  thirty-seventh  and  thirty-eighth  errors 
are  based  upon  the  action  of  the  court  In 
giving  certain  portions  of  Instructions  to  the 
jury.  We  have  carefully  examined  said  in- 
structions, and  are  of  the  opinion  that,  taken 
as  a  whole,  they  were  not  erroneous.  Gray 
r.  State,  42  Fla.  174,  28  South.  53;  Kennard 
V.  State,  42  Fla.  581,  28  South.  85a 

The  thirty-ninth  error  is  based  upon  a 
charge  given  by  the  court  to  the  effect  that 
there  may  be  an  accessory  before  the  fact 
to  the  offense  of  manslaughter.  Under  Rev. 
St  1892,  SS  2354, 2355.  whoever  counsels,  hires, 
or  otherwise  procures  a  felony  to  be  commit- 
ted may  be  Indicted  and  convicted  as  an  ac- 
cessory before  the  fact.  Murder  In  the  third 
degree  Is  a  felony.  Rev.  St.  1892,  SI  2380, 
2352;  Const  18S5,  art  16,  S  25;  chapter 
4988,  p.  140,  Acts  1901— make  the  wanton 
or  malicious  shooting  at  or  into  any  dwelling 
or  any  other  house  which  is  being  naed  or 
occupied  a  felony.  The  unlawful  kDlIng  of 
a  human  being  without  any  design  to  effect 
death  by  one  who  wantonly  or  maliciously 
slioots  at  or  in  any  dwelling  or  any  other 
house  which  Is  being  used  or  occupied  is 
murder  In  the  third  degree.  As  we  have 
already  said  above,  there  can  be  an  acces- 
sory before  the  fact  to  this  offense.  We  do 
not  see  why  there  could  not  also  be  an  ac- 
cessory before  the  fact  to  the  offense  of 
manslaughter,  uuder  certain  circumstances, 
whether  accomplished  by  commission  or 
omission.  Rev.  St  1892,  SS  2354,  2355.  Be 
that  as  it  may,  no  harm  resulted  from  this 
Instmctlon. 

The  fortieth  error  assigned  Is  that  the 
court  erred  In  not  sustaining  the  motion  for 
a  new  trial  on  the  twenty-eighth  ground 
thereof.  This  ground  of  said  motion  Is  not 
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the  one  discussed  by  counsel  In  his  brief 
under  this  assignment,  and  bence  we  treat 
it  as  abandoned. 

Tbe  forty-first  error  ts  not  mentioned  by 
counsel  in  bia  brief,  and  is,  therefore,  aban- 
doned. 

The  forty-second,  forty-third,  and  forty- 
fourth  errors  are  Tmsed  upon  the  refusal  of 
the  trial  court  to  give  certain  charges  in  tbe 
form  in  which  they  were  asked,  and  in  modi- 
fying and  then  glTing  them.  No  barm  could 
have  resulted  to  defendants  from  ttds.  The 
charges  as  asked  were  erroneous,  and,  as 
modified  and  given,  they  relate  to  a  higher 
offense  than  that  of  which  they  were  con- 
victed. Richard  t.  State,  42  Fla.  528,  29 
South.  413. 

The  forty-fifth  and  forty-sixth  errors  are 
also  based  upon  tbe  refusal  of  tbe  trial 
court  to  give  certain  requested  charges,  which 
chafes  we  have  examined,  and  find  to  be 
clearly  erroneous,  and  therefore  they  were 
properly  refused. 

The  forty-SGventb  and  forty-eighth  errors 
are  based  upon  tbe  action  of  the  trial  court 
In  OTerruUng  tbe  mottons  in  arrest  of  Judg- 
ment Interposed  by  the  defendants.  The  de- 
fendant Luther  Mathis  interposed  a  motion, 
and  tbe  defendants  Interposed  a  Joint  motion 
in  arrest  of  Judgment.  These  motions  ques- 
tion the  sufficiency  of  tbe  indictment,  al- 
leging that  it  la  vague,  Insufflclent,  and  in- 
definite; that  It  fails  to  show  where  the  de- 
ceased, George  Riley,  died;  that  It  does  not 
show  that  defendants  were  presented  upon 
Indictment,  and  that  it  la  not  signed  by  the 
foreman  of  the  grand  Jury;  and  also  ques- 
tion the  verdict  in  that  it  fails  to  show  the 
degree  of  mnrder  to  which  the  defendant 
liUther  MathlB  was  accessory.  None  of  the 
grounds  In  said  motions  are  well  founded. 
The  indictment  is  In  the  usual  form,  and 
gives  dates,  places,  and  acts  with  sufllclent 
deflnlteness  to  put  tbe  defendants  upon  full 
notice  of  tbe  offense  with  which  tbey  were 
charged  therein,  and  it  was  duly  signed  by 
the  foreman  of  the  grand  Jury.  The  objec- 
tions urged  tbereto  are  of  the  most  general 
nature.  See  Wharton's  Crim.  PI.  &  Pr.  | 
760.  It  was  not  necessary  to  state  therein 
the  place  where  the  deceased  died.  Rober^ 
eon  V.  State,  42  Fla.  212.  28  South.  427.  A. 
motion  in  arrest  of  Judgment  is  not  the 
proper  remedy  for  a  wrong  rerdlct  Bacon 
T.  State,  22  Fla.  51. 

The  forty-ninth  error  la  baaed  upon  the 
action  of  tbe  court  in  sustalDlug  the  objec- 
tion of  the  state  to  the  examination  of  a 
Tenlreman,  and  we  have  already  discusaed 
and  disposed  of  same. 

The  only  remaining  error  to  be  considered 
is  the  overruling  of  tbe  motion  for  a  new 
trial.  It  contains,  as  we  have  said,  40 
groimds,  but  most  of  them  have  already 
been  considered  In  disposing  of  other  er- 
rors. Tbe  defendants  Introduced  no  evi- 
dence at  tbe  trial.   We  have  carefully  ex- 


amined tbe  evidence  Introduced  by  the  state, 
and  are  of  the  opinion  that  It  is  amply  soffl- 
dent  to  sostaln  tbe  verdict.  It  would  be 
profitless  to  set  it  out  In  detail  here. 

Finding  no  reversible  error,  the  Judgment 
of  tbe  dicuit  court  la  affirmed. 

(46  Pla.  M) 

ROBBRSON  V.  STATBL 
(Supreme  Court  of  Florida,  Division  A. 
March  24,  1003.) 

CRIMINAL  LAW— ESTABLISHMENT  OP  LOST  OR 
DESTROYBD  RECORDS— TRIAL  ON  SUBSTI- 
TUTED COPT  OP  IN  DICTUENT— HOMICIDE- 
VERDICT  AIDED  BT  RECORD-MALICB.  HOW 
UAT  BB  ESTABLISHBD-^DXCIAL  NCmCB  OF 
COURT'S  OWN  RECORDS. 

1.  Sections  1523-152T  and  1532  of  the  Re- 
vised Statutes,  relating  to  the  re-establishment 
of  lost  or  destroyed  papers,  records,  files,  and 
proceedings,  apply  as  well  to  the  re-estafaUsh- 
ment  of  the  papers,  records,  files,  and  proceed- 
ings in  a  criminal  case  as  to  a  civil  case,  and 
under  the  provisioua  of  such  sections  a  lost  or 
destroyed  Indictment  in  a  criminal  case  may  be 
re-established  if  the  copy  produced  for  re-eatab- 
lisbment  be  conclusively  shown  to  be  an  exact 
and  accurate  copy  of  the  lost  original. 

2.  Under  tbe  provisions  of  section  1532,  Kev. 
St.,  notice  of  an  application  to  the  court  for 
the  re-establiahment  of  lost  or  destroyed  pa- 

f>ers,  records,  filei^  and  proceedings  in  a  crmi- 
Dal  case  may  be  served  upon  the  attorney  of 
record  for  the  defendant. 

3.  It  Is  well  settled  that  a  court  of  record  of 
general  jurisdiction  has  inherent  power,  inde- 
pendent of  any  statute,  to  re-establish  its  lost 
or  destroyed  records  and  proceedings. 

4.  After  a  criminal  cause  has  been  reversed 
by  the  appellate  court  on  writ  of  error,  and  a 
new  trial  awarded,  and  the  appellate  court  has 
sent  its  mandate  to  the  trial  court,  on  a  second 
conviction  and  writ  of  error  therefrom  the  ap- 
pellate court  will  take  judicial  notice  ftom  its 
own  recprds  that  prior  to  such  secraid  trial  Ita 
mandate  had  been  sent  to  such  trial  court,  re- 
clothing  It  with  jurisdiction  to  retry  such  de- 
fendant, even  though  the  transcript  of  record 
on  such  second  writ  of  error  fails  to  show  tiie 
filing  and  lodgment  of  such  mandate  In  tbe  trial 
court  prior  to  such  second  trial. 

6.  When  an  Indictment  is  lost,  tbe  prosecu- 
tion may  proceed  to  trial  on  a  substituted  copy, 
if  exact,  and  the  proof  of  It  conclusive. 

6.  Where  the  verdict  of  the  jury  in  a  capital 
case  is  as  follows:  "We,  the  jury,  fiod  the 
defendant  guilty  of  murder  in  the  first  degree: 
so  say  we  all,"  such  verdict  Is  sufflclrait  if  the 
defendant  tried  is  the  sole  defendant  named  in 
the  indictment,  and  the  record  of  the  trial 
shows  clearly  who  was  referred  to  in  tbe  use 
of  the  word  "defendant"  In  the  verdict.  The 
record  in  a  cause  may  be  resorted  to  in  aid  of 
a  verdict,  and  when  such  record  makes  the 
verdict  certain  In  every  respect  It  Is  sufficient, 

7.  IVIalice  need  not  be  given  express  utter- 
ance to  at  the  time  of  the  killing,  or  at  anv 
other  time,  to  conetitute  murder,  but  each  mal- 
ice may  be  iuferred  from  all  the  facts  and  cir- 
cumstances of  the  case,  though  no  expression 
of  BQcb  malice  may  ever  have  been  given  atter- 
ance  to  by  tbe  accused  at  any  tima, 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Duval  Gonnty;  Rhy- 
don  M.  Call,  Judge. 

Frank  Roberson  was  convicted  of  mnrder, 
and  brings  error.  Affirmed. 


1  B.  Sea  IiUUctBMat  and  IntonaatlOB.  vtfL  17.  Cent. 
Dig.  i  78. 
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B.  B.  MacDoneU  and  Walker  &  Shaylov, 
for  plaintiff  in  enoT.  William  B.  XAmar, 
Atty.  Gen^  for  tbe  State; 

TAYLOR,  C.  J.  TWa  la  the  third  abear- 
ance of  this  case  here.  The  defendant  (plain- 
tiff In  error)  was  Indicted  on  the  15th  day  of 
An^t,  1899,  in  the  circuit  coiurt  of  Duval 
connty  for  the  crime  of  murder,  was  there 
tried  and  convicted  of  murder  la  tbe  flrat  de- 
gree. On  writ  of  error  to  this  court  such 
Judgment  of  couTlctlon  waa  KYene&,  and  a 
new  trial  awarded.  Boberaon  t.  State,  42 
Fla.  223,  28  South.  424.  Aft^  such  rereraal. 
the  defendant  waa  again  tried  in  Jane,  1900; 
waa  again  convicted  of  murder  in  the  first 
degree,  and  such  Jndgmoit  of  conviction  on 
writ  of  error  was  again  reversed  here  in 
March,  1001,  and  a  new  trial  awarded.  Bob- 
erson  t.  State,  43  Fla.  — ,  29  South.  635.  52 
L.  R.  A.  751.  In  July.  1902,  the  defendant 
waa  again  tried  and  again  convicted  of  mur- 
der In  the  first  d^ree,  and  i^aln  teelu  xo> 
versal  here  by  vrrit  of  error. 

Before  entering  npon  tbe  last  trial  of  the 
case,  tbe  circuit  Judge,  on  motion  of  the  State 
Attorney,  after  due  prior  notice  of  more  than 
10  days  given  to  the  attorney  of  record  for 
the  defendant,  and  In  the  personal  presence  of 
the  defendant  made  an  order  re-eatabllshing 
copies  In  lieu  of  tbe  destroyed  originals  of 
the  record  minute  entries  of  the  two  preced- 
ing arraignments,  pleas  of  the  defendant,  Im- 
panelmenta  of  Juries,  trials,  verdicts,  and 
sentences  of  the  defendant,  Including  the  In- 
dlctmrat  and  the  record  entries  of  Ita  pre- 
sentment in  open  court  by  the  grand  Jury, 
and  an  alias  of  the  last  mandate  from  this 
court  to  the  circuit  court,  showing  the  re- 
versal by  thia  court  of  such  last  former  Judg^ 
ment  of  oonvfctlon  and  order  for  new  trial; 
all  of  which  was  made  necessary  by  the  com- 
plete destruction  of  the  originals  of  such  rec- 
ords and  files  by  the  historic  fire  in  Jackson- 
Tine  of  May  ft.  190L  Tills  proceeding  was 
objected  to  at  the  time  it  waa  done  by  the  de* 
fendant  by  a  geueral  objection,  but  without 
any  assignment  of  any  specific  ground  of  ob- 
jection, -which  objection  waa  overmled,  and 
the  order  made  re-establishing  copies  of  such 
records  In  place  of  the  destroyed  originals 
thereof.  TlUs  action  of  tbe  court  la  assigned 
as  error  here. 

Section  1623  of  our  Revised  Statutes  pro- 
vides as  follows:  "All  papers,  written  or 
printed,  of  any  kind  whatsoever,  and  the 
records  and  flies  of  any  official,  court  or  pub- 
lic office,  may  be  re-^rtabllshed  In  the  man- 
ner hereinafter  provided." 

Section  1527.  Rev.  St.,  provides  in  part  as 
follows:  "Any  paper,  record  or  file  re-estab- 
llsibed  shall  have  the  force  and  efCect  of  the 
oi;lginal." 

Section  1532,  Rev,  St,  provides  as  follows: 
"Lost  or  destroyed  proceedings,  and  any  pa- 
per or  file  affecting  them,  In  any  suit  pending 
and  undetermined  In  any  court,  may  be  re- 
established as  follows:  The  person  desiring 


such  re-establishment  sball  file  a  substantia] 
copy  of  such  proceeding  or  writing  in  the 
circuit  court,  and  shall  give  ten  days'  notice 
in  writing  to  all  parties  to  the  suit  or  their 
attorneys  of  record,  of  an  application  to  the 
court  for  the  re-estabUshment  of  such  pro- 
ceedings, or  paper,  or  file.  Such  notice  shall 
be  personally  served  at  least  ten  (10)  days 
before  the  time  fixed  for  such  application. 
Upon  the  hearing  of  such  application  the 
Judge  may.  In  such  manner  as  he  may  think 
best,  ascertain  the  facts,  and  upon  such  as- 
certainment determine  the  application." 

The  procedure  here  prescribed  was  com- 
plied with  In  the  re-establlshment  of  the  in- 
dictment and  other  proceedings  in  the  cause, 
and,  consequently,  the  first  and  second  as- 
signments of  error,  predicated  thereon,  must 
fail.  That  the  Indictment  and  other,  pro- 
ceedings thus  re-eetabllshed  were  exact  and 
accurate  copies  of  the  destroyed  originals, 
there  can  be  no  question,  since  the  copies 
submitted  for  re-establlshment  appear  by  the 
certificate  of  the  derk  of  this  court  appended 
thereto  to  have  been  taken  from  tbe  certified 
transcript  of  the  record  filed  here  in  the  case 
in  the  former  writ  of  error  proceedings.  Aft- 
er verdict  the  defendant  moved  In  arrest  of 
Judgment  upon  the  following  grounds: 

"(1)  Said  court  did  not  obtain  Jurisdiction 
In  said  cause  to  try  this  defendant  at  this 
spring  term;  A.  D.  1902,  of  said  court,  be- 
cause, aa  vrill  appear  from  an  Inspection  of 
the  record  herein,  this  court  granted  a  writ 
of  error  from  tbe  Judgment  of  said  court  con- 
victing the  defendant  June  80,  1900,  of  mur- 
der in  the  first  degree,  on  the  self-same 
charge  as  be  has  been  convicted  of  In  this 
case,  upon  which  it  also  appears  of  record 
he  was  sentenced  to  death;  said  order  of  this 
court  granting  said  writ  of  error  bearing 
date  June  30,  1900,  and  being  returnable  to 
the  Supreme  Court  of  Florida  on  tbe  second 
Tuesday  of  January.  1901;  and  the  record 
thereof  was  pursuant  to  said  writ  of  error 
filed,  and  remained  In  tbe  said  Supreme  Court 
In  support  of  this  motion  d^endant  refers  to 
the  certified  copy  of  the  transcript  of  record 
in  said  former  Judgment,  as  filed  in  said  Su- 
preme Court,  and  which  certified  copy  was 
filed  In  this  present  case,  and  made  a  part  of 
tbe  record  herein,  which,  together  with  the 
copy  of  the  original  Indictment  In  this  cause, 
was,  by  order  of  this  court  're-estaUlehed  in 
the  place  of  the  original  of  said  record.  In- 
cluding said  Indictment  destroyed  by  fire,  and 
to  stand  in  place  of  said  originals  in  all 
things  vrith  the  same  force  and  effect  as  said 
original.*  Said  order  ot  re-establlshment 
bearing  date  June  10,  1902,  as  will  further 
appear  from  said  record  so  re-established. 
The  Jurisdiction  of  said  Supreme  Court  bad 
not  been  divested  at  said  10th  day  of  June, 
1002,  said  record  falling  to  show  that  any 
mandate  from  said  Suprraoe  Oonrt  had  been 
issued  or  filed  In  this  court 

"(2)  Said  records  and  files  In  said  cause 
show  that  no  manO^te^^er^^t^^^^ 
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which  'DapUcate*  flled  l3j  the  clerfc  of  this 
court  jQiie  20,  1902,  bearing  date  April  6, 
1001,  under  the  band  of  the  clerk  of  the 
Supreme  Coui-t  of  Florida,  and  under  its  seal, 
has  been  filed  In  said  court  in  the  said  cause. 

"(3)  The  record  herein  falls  to  show  as  a 
part  thereof  the  mandate  of  the  Supreme 
Oonrt  of  Florida  remanding  said  cause  for 
retrial  to  this  court,  although  said  record 
shows  a  writ  of  error  issued  by  order  ot 
this  court,  dated  June  30,  1902,  from  the 
Supreme  Court  to  this  court,  to  a  Judgment 
rendered  against  the  defendant  under  the 
indictment  originally  found  herein. 

"(4)  The  record  shows  that  the  defendant 
was  tried  upon  an  alleged  copy  of  the  orig- 
inal indictment  foond  against  the  defend- 
ant 

"<5)  The  defendant  was  tried  upon  a  copy 
of  the  indictment  found  against  him  under 
an  order  re-establishing  said  indictment  un- 
der the  provisions  of  law  In  the  Revised 
Statutes  of  Florida  applicable  to  dvU  cases 
only  and  not  to  criminal  cases. 

"(6)  As  will  appear  from  said  record,  no 
notice  of  application  to  re-establish  said 
copies  upon  which  defendant  was  tried  was 
served  on  the  defendant  personally. 

"(7)  As  will  appeal  from  said  record  and 
from  the  papers  filed  June  21,  1902,  marlied 
'Duplicate,*  being  In  form  a  mandate  of  the 
Supreme  Court  of  Florida,  the  defendant  was 
sentenced  on  a  verdict  of  murder  in  the  first 
degree  June  80,  1902;  that  on  said  date 
writ  of  error  was  ordered  by  this  court  to 
the  Supreme  Court  of  Florida  from  said 
Judgment,  returnable  to  the  January  term. 
1901,  In  said  Supreme  Court;  that  said  writ 
issued;  and  that  the  said  Supreme  Goutt 
reversed  the  Judgment  In  said  cause  March 
6,  1901,  and  remanded  said  cause  to  this 
court  for  a  new  trial;  and,  further,  after 
two  regular  terms  of  Uiis  court  bad  elapsed 
since  said  Judgment  of  reversal  was  ren- 
dered by  said  Supreme  Court  and  since  the 
mandate  remanding  said  case  to  this  court 
for  a  new  trial  was  Iraued  In  which  any  ac- 
tion being  taken  in  said  case  by  this  court, 
and  no  new  indictment  having  been  found 
by  the  grand  Jury,  said  case  was  dlscontin- 
ued  by  operation  of  law. 

"(8)  Said  verdict  does  not  show  that  It 
was  rendered  in  this  case,  nor  In  what  case 
it  was  rendered. 

"(9)  For  further  reasons  apparent  on  the 
face  of  said  record,  and  because  no  Judgment 
against  him,  the  said  Frank  Roberson  could 
be  lawfully  sentenced  on  said  verdict." 

The  technical  point  la  sought  to  be  made 
In  this  motion  that  at  the  time  of  the  last 
trial  of  the  defendant  the  circuit  court  had 
not  reobtalned  jurisdiction  of  said  cause  aft- 
er the  same  was  formerly  brought  to  this 
court  by  writ  of  error,  because  it  did  not 
affirmatively  appear  at  the  time  of  such 
trial  that  the  last  mandate  of  this  court  was 
on  file  in  the  circuit  court.  This  contention 
1>  untenable.  The  record  shows  that  the 


mandate  of  this  court  was  Issued  and  sent 
to  the  circuit  court  on  April  S,  1901,  and  that 
a  duplicate  of  such  mandate  was  filed  in 
the  circuit  court  on  June  21,  1902;  the  latter 
being  filed,  presumably,  In  consequence  of 
the  genera]  destruction  of  the  circuit  court 
records  by  the  fire  of  May  8,  1901.  But 
even  without  the  presence  of  the  duplicate 
mandate  In  the  circuit  court,  such  court  liad 
full  power  to  proceed  with  the  trial,  because 
it  was  a  fact  that  the  cause  bad  here  been 
remanded  for  new  trial  on  April  5,  1901, 
and  the  mandate  of  this  court  then  sent  to 
the  circuit  court,  all  of  wlilcb  fully  appears 
by  the  record  here  in  the  case;  and  of  Its 
own  records  this  court,  of  course,  takes  Judi- 
cial cognizance. 

The  next  contention  of  the  motion  in  ar- 
rest is  that  the  defendant  was  tried  upon  an 
alleged  copy  of  the  indictment  re^tablished 
by  order  of  the  circuit  court.  Under  this 
phase  of  the  motion  it  Is  contended  here  that 
the  above-quoted  provisions  of  our  Revised 
Statutes  are  applicable  not  to  criminal  cases, 
but  to  civil  causes  alone,  and  that  In  no 
event  can  a  party  accused  of  crime  be  tried 
upon  a  copy  or  re-established  copy  of  the 
indictment  against  him.  These  contentions 
are  untenable.  The  quoted  provisions  of  our 
statute  relative  to  the  re-establishment  of 
lost  papers,  records,  files,  etc.,  are  broad 
enough  to  include  and  do  include  the  re- 
establishment  of  lost  proceedings,  records, 
papers,  and  flies  in  criminal  as  well  as  in 
civil  causes;  but  besides  this  it  is  well  set- 
tled that  courts  of  record  of  general  Juris- 
diction have  Inherent  power,  Independent  of 
any  statute,  to  re-establish  Its  lost  or  de- 
stroyed records  and  proceedings.  Pearce  t. 
Thackeray,  13  Fla.  574;  Keen,  v.  Jordan,  Id. 
327.  While  there  Is  some  conflict  in  the  au- 
thorities on  the  subject,  yet  we  agree  with 
Mr.  Bishop  when  he  says:  "The  better  opin- 
ion is  that  when  the  indictment  is  lost  the 
prosecution  may  proceed  to  trial  on  a  sub- 
stituted copy,  If  exact,  and  the  proof  of  It 
conclusive."  1  BIsh.  New  Grim.  Pra  {  1400; 
State  T.  Shank,  79  Iowa,  47.  44  N.  W.  241; 
Millar  T.  State,  2  Kan.  174;  Buckner  r. 
State,  56  Ind.  208;  Bradford  State,  54 
Ala.  230;  State  T.  Gardner,  13  Lea  (Tenn.) 
134,  49  Am.  Rep.  660;  Epperson  v.  State,  5 
Lea  (Tenn.)  291;  State  T.  Simpson,  6T  Mo. 
647;  State  v.  Rivers.  68  Iowa,  102,  12  N.  W. 
117,  43  Am.  Rep.  112. 

In  the  case  at  bar  the  defendant  had  been 
formerly  arraigned  upon  the  original  indict- 
ment, and  had  formerly  assailed  the  lost  orig- 
inal by  motion  to  quash,  and  had  formerly 
pleaded  thereto  upon  two  separate  occasions. 
There  was  no  error,  under  the  circumstances 
of  the  case,  in  putting  th&  defendant  to  bis 
trial  upon  the  substituted  copy  of  the  de- 
stroyed Indictment 

It  is  again  contended  that  the  proceedings 
for  re-establlsbment  of  the  destroyed  papers 
were  illegal  because  no  prior  notice  thereof 
was  served  upon  [5h^„d^^e^$afl^e,g^i». 
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This  eontectlon  Is  untenable.  I^e  quoted 
statute  expressly  provides  that  the  required 
notice  may  be  served  either  upon  the  party 
personally  or  ap{>n  his  attorney  of  record. 
The  notice  here  was  served  upon  the  attorney 
of  record  for  the  defendant  In  both  of  the 
former  trials,  and  who  still  appears  here  In 
the  case  under  consideration  as  his  attorney 
of  record;  and,  besides,  the  defendant  was 
personally  present  when  the  application  for 
re-establlshment  was  presented,  and  when 
action  was  taken  thereon  by  the  court 

The  verdict  of  the  Jury  In  the  case  was  as 
follows:  "We,  the  jury,  find  the  defendant 
gnllty  of  murder  In  the  first  degree;  so  say 
we  alL  J.  E.  Pickett,  Foreman."  It  Is  con- 
tended, by  the  motion  In  arrest  of  Judgment 
that  this  verdict  Is  Illegal  and  Insufficient,  be- 
cause it  does  not  show  that  It  was  rendered 
In  this  case,  nor  In  whet  case  It  was  render- 
ed. The  defendant  was  the  sole  party  named 
In  the  Indictment,  and  was  the  only  party 
tried.  The  record  expressly  named  him 
throughout;  and,  as  was  practically  held  In 
the  case  of  Williams  v.  State  (decided  at  the 
present  term)  34  South.  279,  the  record  in  a 
canse  may  be  resorted  to  In  aid  of  the  ver- 
dict, and,  when  such  record  makes  the  ver- 
dict certain  In  every  respect,  it  Is  sufQdent. 

The  defendant  requested  the  court  to  give 
the  following  charges,  among  others: 

"(3)  The  Legislature  of  this  state  passed 
an  act  In  the  year  1901,  since  the  killing  of 
the  said  Sadler,  making  the  fact  of  carrying 
concealed  weapons  on  or  about  the  person  an 
offense;  but  at  the  time  of  the  killing  men- 
tioned In  the  Indictment,  sheriffs,  deputy  sher- 
iffs, and  constables  could  not,  under  the  law  of 
this  state,  lawfully  arrest  a  person  without 
warrant  for  the  bare  fact  of  carrying  conceal- 
ed weapons,  whether  such  officer  making  the 
arrest  knew  of  his  own  knowledge  or  was  in- 
formed of  ft  by  others,  and  whether  It  occur- 
red in  or  out  of  the  presence,  unless  it  was 
done  in  such  a  manner  or  in  such  circumstan- 
ces In  the  presence  of  the  officer  making  the 
arrest  as  to  create,  threaten,  or  amount  to  a 
breach  of  the  peace;  and  In  the  latter  case 
the  arrest  would  have  been  authorized,  not 
by  tbe  bare  fact  of  weapons  being  carried 
concealed  by  die  person  arrested,  but  because 
of  the  threatened  or  actual  breach  (tf  the 
peace. 

"(4)  If  the  Jury  find  from  the  evidence  that 
tbe  deceased,  Sadler,  arrested  the  defend- 
ant for  canTing  concealed  weapons,  but  at 
tbe  time  of  such  arrest  the  said  Sadler  had 
Qo  warrant  authorising  blm  to  do  so,  then 
tbe  said  Sadler  acted  unlawfully;  and  if  yoa 
And  from  the  evidence  that  the  prisoner  kill- 
ed blm  without  at  the  time  Itaving  expressed 


malice  towards  the  said  Sadler,  and  fired  the 
fatal  shot  while  resisting  such  arrest,  such 
killing  would  not  amount  to  murder  In  either 
degree,  but  would  constitute  the  crime  of 
manslaughter,  and  the  verdict  should  be  that 
the  defendant  Is  guilty  of  manslaughter." 

"(6)  The  law  esteems  human  liberty,  when 
the  citizen  is  In  the  peace  of  Its  common- 
wealth, so  highly  that  any  attempt  to  arrest 
without  authority  of  law  is  speaking  a  great 
provocation;  and  If  sucb  dtlzen  kills  an  of- 
ficer attempting  to  make  an  Illegal  seizure  of 
his  person,  although  such  killing  will  be 
neither  excusable  nor  Justifiable,  yet  will  not 
amount  in  law  to  more  than  manslaughter." 

These  charges  were  refused,  and  are  sev- 
erally assigned  as  error.  The  first  of  these 
refused  instructions,  numbered  S,  had  already 
been  correctly  given  in  substance,  and  under 
the  well-settled  rule  here  there  was  no.  error 
In  refusing  a  reiteration  of  It,  though  couched 
in  different  language.  Tbe  second  of  the  re- 
fused Instructions,  numbered  4,  was  prop- 
erly refused  because  of  its  requirement  that 
the  defendant  should  at  the  time  of  the  kill- 
ing have  "expressed"  malice  towards  tbe  de- 
ceased before  the  Jury  could  convict  of  mur- 
der in  either  degree.  Malice  need  not  be  giv- 
en utterance  to  at  tbe  time  of  the  kllllDg  to 
constitute  murder,  but  may  be  inferred  from 
all  the  facts  and  drcumstances  of  the  case, 
thougb  no  expression  of  such  malice  may 
ever  have  been  ^ven  utterance  to  by  the  ac- 
cused at  any  time.  Tbe  third  refused  In- 
struction, nnmbered  6,  was  properly  refused 
because  it  erroneously  converts  every  killing 
of  an  officer  making  an  Illegal  arrest  without 
warrant  into  manslaughter,  regardless  of  the 
presence  or  absence  of  premeditation  In  such 
killing,  which  is  not  the  law.  Roberson  v. 
State,  43  Fla.  — ,  29  South.  636,  S2  L.  B.  A. 
751. 

The  denial  of  tbe  defendant's  motion  for 
new  trial  is  also  assigned  as  error.  The  only 
ground  of  this  motion  not  already  disposed 
of  is  that  the  verdict  Is  contrary  to  the  evi- 
dence. We  have  given  the  evidence  most 
careful  consideration,  and,  while  there  are 
serious  confilcta  therein,  yet  we  think  that 
there  is  sufficient  on  the  part  of  the  prosecu- 
tion to  sustain  the  verdict,  particularly  In 
view  of  the  fact  that  three  separate  Juries 
have  arrived  at  the  same  verdict  upon  sub- 
stantially the  same  facts  on  the  part  of  the 
prosecution.  The  Jury,  by  their  verdict,  have 
settled  the  conflicts  thaeln  on  the  side  of  the 
truth  of  the  chaige,  and  it  Is  not  the  province 
of  this  court  to  disturb  their  settlement  of  it. 

Finding  no  errors  In  tbe  record,  the  Judg- 
ment of  the  drcnit  conrt  In  said  caiue  Is  taere- 
1^  afllrmed. 


Digitized  by  Google 


298 


84  SOCTHSRK  BBPORTBa 


(IS  Flo.  534) 

OITT  OF  OBXAKDO  t.  UAOT. 

(Sapreme  Ooort  of  Florida.  DiTislon  A. 

March  17.  1903.) 

AITSLLATII  PRACTICS-RBGORDINa  BNTRT  OT 
APPEAL— DISMISSAL  WHBRB  FAIL- 
UKD  TO  BBCORD. 

1.  Uiider  chapter  4528.  p.  56.  Lam  189T. 
the  record  ot  the  oitrr  of  an  appeal  In  the 

i-hancery  order  book  of  the  circuit  court  sah- 
serres  the  purpose  of  notice  to  the  appellee  of 
such  appea^  aud  is  neceBsar;'  to  give  tthe  appel- 
late court  jurisdiction  over  the  peraon  of  sach 
appellee;  and  where  the  appellate  court  finds 
DO  evidence  in  the  transcript  or  elsewhere  of 
such  record  of  the  entr;  of  appeal,  and  the 
appellee  iu  no  manner  appears  in  the  appellate 
court,  snch  appeal  must  he  dismissed  for  want 
of  jorlsdictlon  over  the  person  ct  iba  appellee. 
(Syllabus  by  the  Ooort) 

Appeal  from  Olrcnlt  Court,  Orange  County; 
Ulnor  S.  Jones,  Judge. 

Salt  between  Oeorge  B.  Macy  and  the  dty 
ot  Orlauda  From  the  decree,  the  dtr  ap* 
peals.  Dismissed. 

Wm.  H.  Jewdl,  tor  appelant. 

PER  CURIAM.  The  appeal  In  this  cause 
appears  by  the  transcript  of  record  to  have 
been  entered  on  July  8,  1899,  returnable  to 
the  January  term,  1900,  of  this  court;  but 
there  Is  nothing  in  the  record  before  us  or 
elsewhere  to  show  that  the  entry  of  appeal 
has  ever  been  recorded  in  the  chancery  or- 
der book  of  the  circuit  court,  in  compliance 
with  the  proTlalona  of  chapter  4528,  p.  56, 
Laws  189T,  so  as  to  give  this  court  Jurisdic- 
tion over  the  peraon  of  appellee;  and,  as  the 
appellee  has  In  no  manner  appeared  here  in 
the  cause,  the  appeal  muet  be  dlemlssed.  It 
Is  therefore  hereby  ordered  that  the  appeal  In 
said  cause  be,  and  the  same  is  hereby,-  dis- 
missed at  the  cost  of  the  appellant 

mo  La.  U7) 

No.  14,404. 

SoeceBrion  of  LALMONT  et  nx.* 

(Sapreme  Court  of  Louitiana..  March  30,  1908.) 

RBS  JUDIGATA-AOnON  AQAINBT  UNDBRTU- 
TOa-PBllTION— MALADHINtSTRATION. 
L  Where  an.  action  hy  a  dative  tutor  against 
a  former  tutor  and  uudertutor  is  dismissedi 
quoad  the  tQtor,  on  the  ground  that  the  remedy 
is  to  demand  an  account  and  oppose  the  same, 
such  action,  predicated  upon  particular  acts  of 
alleged  maladministration  on  the  part  of  the 
defendant  tntor,  can  no  longer  be  maintained 
as  against  the  undertntor. 

2.  A  (letltion  setting  forth  partienlar  acts  of 
maladministration  on  the  part  of  the  tutor 
doea  not,  ot  necessity,  disclose  a  cause  of  action 
against  the  undertutor,  made  defeudant  in  the 
same  salt;  nor  does'  a  general  allegation  -  of 
negligence  on  the  part  of  the  ondertutor.  nd- 
accompanied  by  au  aTerment  of  resnlting  loss 
or  injury  to  the  minors. 

(Syllabus  by  the  Court.) 

An)eal  from  CItU  District  Court,  Parish 
of  Orleans;  Walter  B.  Sommerrllte,  Judgeu 

•Rebearlag  denied  AprU  ».  IML 


In  the  matter  of  Qie  succession  of  Eugene 
Lalmont  and  wlf&  Petition  of  Peter  0.  Ha- 
han.  dative  tntor,  against  J.  If.  OoM  and 
Francis  Martin.  From  a  judgment;  idalntur 
appeals.  Affirmed. 

Theodore  Ootonlo,  tor  appellant  BarE7 
H.  Hail,  for  annllee  Mardn. 

Statement 

MONROB,  J.  Peter  O.  Mahan  alleges  that 
he  Is  the  dative  tutor  of  the  minors  Lalmont 
appointed  in  place  of  John  H.  Coos,  by  whom 
that  office  was  "vacated";  that  up  to  the 
month  of  June,  1901,  Francis  Martin  was 
their  undertutor;  and  that  said  Coos  and 
Martin  are  indebted  to  said  minors  in  tbe 
sum  of  ¥6,545.69.    He  further  alleges  that, 
after  qualifying  as  tutor,  he  made  demand 
upon  said  parties,  without  avail,  for  a  set- 
tlement, and  for  a  delivery  to  him  of  all 
money  and  other  property  belonging  to.  and 
all  vouchers  and  receipts  showing  dlsbunte- 
ments  for  account  of.  said  minors;  "Uiat  in 
tbe  absence  of  a  statement  from  said  tntor 
and  imdeztntor,  your  petitioner  has  be«i  com- 
pelled to  ascertain  the  condition  of  said 
minors'  affairs  as  best  he  could,  and  *  •  • 
has  found,  from  an  examination  of  the  rec- 
ords of  this  honorable  court  that  said  3.  M. 
Coos,  at  the  time  of  his  appointment  receiv- 
ed trom  the  said  mlum  the  snm  of  97,171.70; 
tliat  there  are  statements  In  tbe  reitwd,  tb<s 
correctness  of  which  petitioner  has  not  been 
able  to  veilfy,  showing  collection  of  revenues 
and  interest  ttom  other  sources  to  tbe  amount 
of  $1,712.90;  that  said  tutor  and  undertutor 
should  be  charged  with  an  addltkmal  omoont 
of  ¥426.72,  being  interest  due  on  tbe  note  of 
Mrs.  Bryant  from  November  2, 1899,  to  Hay 
20,  1001.  and  also  for  other  revenues  nnae* 
counted  for,  and  for  Interest  on  moneys  used 
by  said  Coos— say,  ^KX>— making.  In  tbe  ag- 
gregate, ¥0i811'S2,  less  a  credit  of  |^26S.^ 
being  tbe  amount  of  cash  in  bank;  mortgage 
notes,  and  other  cash  turned  over  to  the  derk 
of  this  honorable  court  leaving  the  atmreaald 
aiQonnt  of  ¥6,545.60  tor  wUeh  said  tntor 
and  undertntor  are  liable  In  soUdo  to  said 
minors;  that  sal^  tut(y  has  not  been  faithful 
to  his  trust  and  has  tolled  to  account  for  all 
moneys  and  property  received  by  him,  and 
the  undertutor  Iws  been  negligent  In.  hite  du> 
ties,  and  has  failed  to  take  proper  steps  for 
the  protection  ot  said  minors,  and  haa  ap- 
proved accounts  for  said  minors  which  were 
not  correct  and  sbowing  e:qiradltures  In  ex- 
cero  of  revenues;   that  an  Investment  of 
moneys  of  said. minors  to  the  amount  of  $3.- 
COO        made  on  a  piece  of  ^perty,  which 
property  was  sold  at  a  foreclosure  proceed* 
Ing,  Instituted  by  said  Coos,  for  $2,100.  occa- 
Bfonlng  thBTchy  a  loss  to  said  minors  of  about 
$2,525.10,  and  no  Steps  were  taken  by  said 
tutor  or  undertutor  to  convene  a  tomlly  meet- 
ing to  have  authorized  the  pnrchaae  of  aald 
property  at  sheriff's  sale  If  it  had  realized 
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ICM  ttiaa  the  amoant  InTeated.  Petitioner 
arers  that  though  a  salt  was  afterwards  filed 
by  said  Coos,  as  tutor,  against  said  Bin. 
Bryant,  to  recover  the  halance  due  by  her 
on  her  note,  any  Judgment  which  will  be 
rendered  will  be  worthless,  for  the  reason 
that  said  Airs.  Bryant  Is  not  iwssessed  of  any 
other  means  or  property  on  which  the  Judg- 
ment, or  any  portion,  conld  be  realized,  and 
aald  minors  are  entitled  to  recorer  the  full 
amoant  of  said  claim  from  said  Coos  or  Uar> 
tin,  and,  upon  fh^  paying  the  same,  they 
be  tnbrogated  to  said  minors'  rights  In  and 
to  said  salt  of  John  M.  Oooe,  tutor,  ts.  Mrs. 
Julia  A.  Bryant  No.  ^.867;  that  the  orders 
ot  court  herein  rendered  October  80, 1899,  and 
December  10;  1000,  homologatti^  the  ac- 
eonnte  filed  by  aald  Ooos  and  prevloaaly  ap- 
proved bj  said  Martin  as  undertntw,  dionld 
be  annulled  and  set  aside;  because  no  such 
expenditures  were  ever  made  for  said  minors, 
and,  U  made,  whldi  is  denied,  tibey  are  In 
excess  of  the  revenueB.** 

The  petition  concludes  with  s  iwayer  that 
Ooos  and  Martin  be  dted,  and  that  there  be 
Judgment  annulling  the  orders  homologating 
the  accounts  thus  referred  to,  and  condemn- 
ing aald  defendants  In  soUdo  In  Hie  sum  of 
$6,545.88,  with  interest  and  costs. 

The  defendant  Ooos  excepted  on  tiie  grounds : 
'  (1)  That  file  action,  being  a  direct  one  for 
tbB  recovery  of  a  moneyed  Judgment  nhould 
turn  been  filed  as  a  separate  proceeding* 
and  regularly  allotted,  and  that  DlTlsion  D  Is 
without  Jurisdiction, 

(2)  That  the  matters  set  up  can  be  proper- 
tj  Udgated  only  by  means  of  an  exposition 
to  Hie  final  account  of  totorsliip,  to  be  pre- 
sented 1^  excepttv,  and  that  the  action  Is, 
ttiereftm;  inwnatnr& 

(B)  That  ttie  petition  discloses  no  canse  ef 
fteUon. 

The  defendant  Martin  filed  an  excepti(m  Ot 
BO  cause  of  action. 

l^ton  Febmary  S,  1002,  the  exeetptiaa  of 
srematnrlty  filed  on  behalf  of  Oooe  was 
maintained,  and  on  February  28th  the  ex- 
cation  filed  on  behalf  of  the  defendant  Mar^ 
tiD  WM  maintained.  The  plaintiff  has  ap- 
pealed from  UiIs  latter  Judgment  tiiough,  so 
tax  as  appears  from  file  rectnd,  no  appeal 
luui  1>cen  taken  from  the  formers 

OplnioB. 

The  plalntifF  in  this  case  seems  to  hare 
proceeded  upon  the  theory  that  the  tutor  and 
nndertotor  axe  bound  by  the  same  obliga- 
tions, that  the  nndertntor  Is  Uable  in  soUdo 
wWi  the  tutor  for  any  maladministration  of 
tbe  latter,  and  that  tiie  tutor  Is  Uable  In 
■oUdo  With  the  nndertntor  for  that  fnne- 
tkmary^  negllgnce-a  theory  indicating  mle^ 
conception  ot  tte  law  and  confusion  of  ideasi 
Tin  tattff  may  misappropriate  the  entire  es- 
tsito  InCnisted  to  blm,  and  the  undertutor  be  in 
nowise  to  blame,  and  in  no  wise  liable.  Upon 
tbe  other  band,  whatever  may  be  the  liability 


of  the  totor,  It  can  In  no  case  arise  ftom  the 
failure  of  tbe  nndertntor  to  discharge  tiie 
duties  Imposed  upon  him.  Tbe  cause  of  ma- 
tion  against  the  tutor  arising  from  his  mal- 
administration may,  in  a  particular  case, 
though  It  does  not  of  necessity,  constitute  a 
cause  of  action  against  the  undertutor;  bat 
until  such  a  cause  of  action  arises  against  the 
tutor  it  can  in  no  case  exist  against  the  nn- 
dertntor. Hence  where,  as  In  the  case  now 
before  as,  tt  has  been  Judicially  determined. 
In  a  snlt  to  which  the  tutor,  tlie  undertutor, 
and  the  complainant  are  parties,  and  by  a 
Judgment  from  which  no  appeal  has  been 
taken,  that  the  suit  does  not  lie  against  tbe 
tutor  fOr  the  partlealar  acta  of  maladmlnlstza- 
tlon  complained  of,  but  fibat  the  remedy  Is 
by  an  action  to  compd  him  to  account  for  Us 
entire  geetion,  and  by  fniy  of  opposition  to 
sndi  account  It  must  necessarily  follow  as 
the  law  of  tin  case  that  the  salt  does  not  lie 
against  tiie  nndertntor  with  respect  to  such 
particular  acts  of  matodmlnlstratlon  on  Gie 
part  ot  the  tntor. 

Apart  from'  this,  howerer,  the  petition  dis- 
closes no  canse  of  action  against  tbe  defmd- 
ant  now  befme  tills  eonrt  The  mere  fact  U 
fact  it  b^  tiiat  tiie  tntor  has  failed  to  make  a 
statement  or  settlement  upon  tiie  demand  of 
the  plaintiff,  or  turn  over  to  him  assets, 
vouchers,  ct  receipts,  or  ttiat  he  haa  received 
money  for  which  he  has  tailed  to  account  or 
baa  failed  to  collect  money  which  be  ou^t  to 
have  delected,  does  not  of  itself  impose  any 
liability  upon  the  undertutor,  nor  is  he  Ua- 
ble for  fallnre  to  do  tiiose  tUngs  himself, 
since  they  are  not  amimg  the  duties  Imposed 
upon  him.  Nor  yet  was  it  his  dn^  to  con- 
Tene  a  ftimlly  meeting  in  order  tiiat  tiie  tutor 
might  bo  autiiorised  to  purchase  at  abatfTs 
sale  the  property  nptm  which  be  forecloeed 
the  mortgage  on  behalf  of  his  wards.  Non 
constat  tiiat  he  was  aware  that  and  a  pro- 
ceeding had  been  Instttuted.  Beyond  tiiose 
thus  referred  to.  ttie  petttiaD  eontalns  tte 
farttaCT  allegations: 

**Fba.t  said  tntor  bas  not  been  fftltiitDl  to 
Us  trust  and  baa  failed  to  account  for  an 
moneys  and  jffoperties  recctred  him;  and 
the  imdertirtor  has  been  negligent  In  his  du- 
ties, and  has  failed  to  take  proper  steps  for 
the  pnleetion  of  said  minors,  and  bas  ap> 
proved  accounts  of  said  mlmvs  which  are  not 
oorreet  and  showing  expenditures  In  excess 
of  revenues.** 

The  sllegaflon  as  to  the  nnflaltiifnbiess  of 
the  totOT  Imputes  no  llaldllty  to  tin  nndertu* 
tm;  tbe  allegation  as  to  his  own  n^Ugence 
does  not  set  forth  of  what  it  consisted,  or  to 
Yrtut  It  resulted;  and  tbe  allegation  as  to  his 
approral  of  the  accounts,  which  appear  also 
to  bare  beui  approred  by  tiie  court  but 
which  are  not  to  the  transcript  are  equally 
defecUTo,  to  that  they  do  not  necessarily 
coDTvy  the  Idea  that  the  mittora  have  bds-- 
talned  any  loss  by  the  action  complained  ,of. 
Moreover,  the  matter  to  one  whlcta  should 
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first  be  coiuldered  upon  ttie  acconntiiig  of  the 
tutor. 

The  judgment  appealed  from  la  tlierefore 
alUrmed. 


(110 


121) 


No.  14.735. 
STATE  r.  TASBt. 


(Supreme  Coart  of  Loalalana.  April  IS.  1903.) 

HOWCIDBt-BVTDENCB  OF  THREATS— APPEAL— 
REC0RI>-8TATEHBNT  OF  JUDGE. 

1.  The  defeodaiit  was  charged  with  having 
committed  a  capital  crime,  tried,  and  was 
fonnd  guilty  as  charged. 

The  defendant  ofiFered  to  prove  "threats" 
hj  the  deceased,  and  their  communication  to 
the  defendant*  and  dangerooi  character  of  the 

The  diatrict  Jndge  recites  as  part  of  the  bin 
of  exceptions  that  there  was  no  overt  act 
proven,  nor  any  effort  of  an;  kiiid  shown  to 
carry  any  threat  into  execution;  that  the  de- 
ceased was  Btanding  at  the  time  of  the  killing, 
and  was  not  looking  at  defendant. 

It  is  settled  by  repeated  decisions  that  proof 
of  threats  is  not  admissible,  unless  proper 
foundation  is  laid.  No  attempt  was  made  to 
prove  that  the  recital  of  the  aiatilct  Judge  in- 
corporated iu  the  bill  of  exceptions  was  errone- 
ous. 

2.  It  is  eqoally  as  well  settled  that  the  state- 
ment of  the  district  judge  will  be  accepted  as 
correct  when  it  Is  not  questioned,  and  no  at- 
traipt  Is  made  to  prove  its  incorrectnesB. 

(SyllabOB  1^  the  Court) 

Appeal  from  Judicial  District  Court,  Partsb 
of  Bossier;  John  Thomas  Watkins.  Judge. 

Charles  Tasby  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Joseph  E.  Johnston,  for  appellant.  Walter 
Guion,  Atty.  Gen.,  and  Thomas  T.  Land, 
Dist.  Atty.  OLewla  Onion,  of  counsel),  for 
the  State. 


BRBAUX,  J.  The  defendant.  Charles  Tas- 
by, was  Indicted  by  tbe  grand  jmy  of  the 
parish  of  Bossier  on  the  27tb  Jttn^  1902,  and 
on  the  same  day  the  conrt  ordered  tbe  find- 
ing recorded  and  process  to  Issue,  for  tbe 
alleged  murder  of  ^11  Johnson,  In  that  par- 
ish, on  the  2Bth  day  of  June,  1902. 

He  was  arraigned  on  the  29th  of  January. 
1908.  He  pleaded  **Not  gnUt^***  He  was 
put  on  his  trial  on  the  6th  day  of  Febru- 
ary, U08,  and  waa  found  guilty  as  charged, 
whomopon  be  aaked  for  a  new  trial  on  the 
gronnd  tiiat  tiie  verdict  was  contrary  to  law 
and  tbft  evidence;  After  bearing,  the  mo- 
tlon  tm  a  new  trial  waa  orermled. 

Defendant  thai  prayed  the  court  for  an  ap- 
peal, which  was  granted.  The  gronnda  of 
the  appeal  are  brought  up  before  ns  In  a  bill 
of  acq)tlon  taken  daring  tbe  trial,  setting 
fortib  that  '^fendant  offered  to  prove  the 
commnnlcaUim  of  threats  made  by  tbe  de- 
ceased against  tbe  life  of  the  defendant, 
wlthont  having  first  shown  an  overt  act  on 
part  of  tbe  deceased  to  carry  hla  threats  into 
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execution;  the  object  being  to  show  the  ab- 
sence of  malice,  and  thus  reduce  the  crime 
from  murder  to  that  of  manslaughter." 

This  offer  to  prove  threats  was  objected  to 
by  the  prosecuting  officer  on  the  ground  '*tbat 
the  proper  basis  had  not  been  laid." 

"Objection  sastained  by  the  court.  Where- 
fore defendant  excepts,  and  retains  this  his 
bill  of  exception." 

The  court  Inserted  the  following  recital  In 
the  bill  of  exception: 

**The  effort  was  to  prove  threats  by  the 
deceased,  and  their  communication  to  the 
defendant,  and  the  dangerous  character  of 
the  deceased.  The  evidence  waa  not  allow- 
ed, because  there  was  no  overt  act  nor  effort 
of  any  kind  at  tbe  time  of  the  killing  to  car- 
ry any  threats  which  might  have  been  made 
into  execution.  The  deceased  was  standing 
between  the  plow  handles,  in  tbe  field,  when 
he  was  shot  by  tbe  defendant,  and  waa  not 
even  looking  at  him,  but  was  talking  to  a 
third  person,  In  an  opposite  direction  from 
the  defendant." 

This  Is  substantially  every  particle  of  the 
bill  of  exception  as  reserved. 

The  narrative  portion  of  the  bill,  as  pre- 
sented to  be  signed,  recites  (to  again  copy 
from  the  bill):  "Defendant  offered  to  prove 
the  communication  of  threats  made  by  the 
deceased  against  the  life  of  the  defendant, 
without  having  first  shown  an  overt  act  ou 
the  part  of  the  deceased  to  carry  his  threats 
into  execution." 

After  recital  of  the  prosecuting  officer's  ob- 
jection follows  .the  statement  of  tbe  Judge, 
whereby  It  does  not  appear  that  any  testi- 
mony was  adduced  showing  an  "overt  act" 
by  the  deceased. 

We  are  not  Informed  that  there  was  any 
other  testimony  introduced,  save  that  stated 
by  the  district  judge. 

Granted  that  there  was  other  testimony,  no 
objection  was  made  to  the  statement  of  the 
district  Judge  as  erroneous.  The  record  dis- 
closes notliing  to  lead  us  to  Infer  that  It 
was  otherwise  than  as  recited  by  the  trial 
judge  In  the  bill  of  exception;  that  is.  that 
no  foundation  had  been  laid  by  proof  of  an 
overt  act  Threats  are  Inadmissible  unless 
proof  be  first  given  that  there  was  an  overt 
act  of  attack.  Wharton,  Criminal  law,  | 
757. 

In  two  cases  of  recent  date  this  court  held 
that  evidence  of  threats  made  by  tbe  deceas- 
ed a  short  time  prior  to  the  killing  is  not  ad- 
missible until  foundation  thereof  Is  made  by 
proof  of  an  overt  act  showing  that  it  was  the 
purpose  to  carry  out  the  threat  State  v. 
Perioux,  107  La.  601.  31  South.  1016;  Sta'te 
T.  Baptiste,  lOS  La.  536,  32  South.  461. 

In  the  last-cited  case  tbe  defendant  was 
condemned  to  suffer  the  extreme  penalty  of 
the  law,  as  In  tbe  case  before  us  for  decision. 
The  defendant  offered  to  prove,  not  threats, 
but  tbe  dangerous  character  of  the  decMsed, 
Which  Is  governed  by  similar  rule  as  relates 
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to  admissibility.  The  objection  was  that  tbe 
foundation  had  not  been  laid.  Tbe  court  ex- 
cluded the  testimony  offered  to  prove  dan- 
serons  character  of  the  deceased,  and  sus- 
tained the  objection. 

The  Jodse's  statemoit  that  tboe  was  no 
snch  proof  offered  was  accepted  as  correct 

In  the  case  before  us  for  dedalon,  It  la  not 
urged  that  there  was  the  least  attempt  to* 
ward  proTlng  an  OTert  act 

The  defendant  was  represented  by  counsel 
In  the  lower  court  We  liave  not  been  fftror^ 
ed  with  a  brief  tor  defendant  In  this  court 

We,  after  a  careful  examination  of  the 
inues,  found  no  ground  upon  which  to  set 
aside  the  Terdlct,  sentence,  and  Judgment  of 
the  court 

For  the  reasons  assigned,  the  law  and  the 
evidence  being  with  the  state  and  against  the 
defendant,  it  la  ordered,  adjudged,  and  de- 
creed that  the  verdict,  sentence,  and  Judg* 
ment  are  affirmed. 


<uo  lA.  UD 

No.  14,064.. 

8ABRAZIN  et  al.  v.  ALFBED  A.  ADAMS 
ft  GO.  «t  al.* 

<Sapreme  Court  of  Louisiana.   Dec.  1,  1902.) 

BUILDma  CONTRACT— PBRFORHANGK-DBLAT 
—ESTOPPEL— DAMAGES. 

1.  In  matter  of  the  execntion  of  a  baUdlng 
contract  the  defendant  bailders  are  liable  for 
failure  in  not  following  plana  and  specifica- 
tions. 

2.  Aithoogb  the  bnildlng  was  incomplete,  the 

Slaintiff  chose  to  eo  into  possession  and  remain 
I  possession  while  the  builders  were  at  work. 
Plaintiff  is  estopped  from  recovering  for  de- 
lay in  delivering  the  property  as  claimed. 

3.  The  failure  to  build  according  to  the  con- 
tract and  plans  and  specifications  of  the  build- 
ers to  the  extent  shown  was  an  open  and  active 
violation  of  tiie  contract 

4.  Part  of  the  material  and  workmanship 
were  not  what  they  should  have  been  under  tfaie 
-terms  of  the  contract  and  the  plans  and  speclfi- 
cations  annexed. 

5.  The  balance  dne  by  the  owner  to  the 
builders  is  deducted,  and  demand  for  the  same 
ia  rejected.  The  amount  allowed  to  plaintiff  in 
addition  to  this  balance  is  disallowed. 

Syllabus  by  the  Gonrt) 

Appeal  tcom  CMl  District  Court,  I^rlsb 
of  Orleans;  Fred  D.  Sang,  Judge, 

Action  hj  Mrs.  J.  Bene  Sarraaln  and  otb* 
en  against  Alfred  A.  Adams  ft  Go.  and  otb* 
ers.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Amended. 

Solomon  Wolff  and  Wllilam  A.  Wwck,  for 
appellants.  Paul  Loula  Fourchy  and  Brandi 
K.  Miller,  for  appelleea. 


BREAUX,  J.  Plaintiff  claims  damages  In 
the  sum  of  $2,575,  caused,  she  alleges,  by 
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defendant's  failure  to  comply  with  his  eon- 
tract  entered  into  by  him  to  buUd  her  a 
dwelling  bouse. 

The  defendants,  In  their  answer,  denied  all 
indebtedness,  and  reconvraed  for  a  balance 

of  $i.i70.sa 

The  record  discloses  that  defendants,  as 
contractors  and  builders,  constructed  a 
dwelling  house  for  plalntlfl,  and  bound 
themselves  to  build  this  house  according  to 
plans  and  specifications  made  part  of  the 
coutract  as  the  work  on  the  house  progress- 
ed, and  that  plaintiff  ordered  certain  extra 
work  to  be  done,  wlilcb  did  not  fall  witliin 
the  terms  of  the  contract 

The  contract  provided  f2,800  as  the  amount 
to  be  paid  by  plaintiff  tot  the  material  and 
workmanship. 

The  extra  work  claimed  by  defendant 
amounts  to  the  sum  of  $370.60. 

In  her  suit  plaintiff  sets  out  tliat  the  build- 
ing lias  not  been  constructed  In  a  workman* 
like  manner;  that  the  foundations  are  weak, 
and  have  given  away  to  the  pressure,  and  the 
building  has  settled  several  inches  in  the 
center,  carryli^  'the  floors,  causing  fissures 
and  breaks  in  tiw  plaster,  and  that  the  build- 
ing is,  in  conseqnence,  not  secure,  safe,  and 
comfortable  as  a  dwelling;  that  the  defect 
in  the  cent^  cannot  be  repaired  for  less 
than  f 1,000  in  addition  to  the  loss  of  the  use 
of  the  bouse  whilst  being  repaired  or  recon- 
structed; that  the  roof  leaks,  the  rafters  are 
defective;  that  the  slates  on  the  roof  were 
not  properly  laid  and  fastened;  that  the  lum* 
ber  used  In  the  construction  of  the  buUdlng, 
the  tiling  In  the  premises,  the  paving  and 
drainage  the  cement  and  mortar,  tlie  piaster 
and  the  paint  were  not  such  as  ahould  have 
been  used,  and  that,  in  consequence,  plain- 
tiff's building  1»  of  Teiy  attle.  If  of  any. 
value. 

The  amoimt  of  pialnttfTs  dalm  la  com- 
posed of  the  following  items: 

1.  The  contract  provided  that  defendant 

was  to  pay  to  plaintiff  per  day 
for  every  day's  failnre  to  deliver  tlie 
bouse  after  the  10th  of  Deoember, 
1000-104  days  at  VS  per  day  9  B20 

2.  Settling  of  the  bouse   IJIOO 

3.  Other  defects  .  ^00 

4.  Defects  in  painting  ,   250 

6.  Floors    25 

6.  Stairway   200 

T,  Moving  and  rent  of  house  while  all 

this  repairing  is  to  be  done   80 

Total   $2,575 

The  learned  Judge  of  the  district  court 
with  characteristic,  painstaking  care  ana- 
lyzed the  testimony  of  the  witnesses.  In 
his  written  opinion  he  says:  That  through 
"some  error"  In  laying  the  foundations,  es- 
pecially In  the  chimneys,  the  floora  in  most 
of  the  rooms  inclined  or  sloped,  and  pre- 
vented the  furniture  from  standing  upright 
The  furniture  leaned  forward,  backward, 
or  to  the  side,  according  to  Ite  position 
on  the  floor.  The  floom  were  uiu»venly  laldi 
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and  badly  warped.  There  were  no  carpet 
strips  on  them,  and  rain  beat  under  the  doora 
Into  the  rooniB.  Through  some  error,  the 
staircase  was  constructed  In  such  a  way 
that  a  person  of  ordinary  height  could  not  go 
up  or  down  without  striking  his  bead  against 
the  ceiling.  PlaintEfl  and  the  members  of 
her  family  had  to  stoop  every  time  they 
went  up  or  down  stairs.  Some  of  plainttCTs 
furniture  could  not  be  taken  through  the 
opening.  Most  of  It  was  taken  up  before 
the  railings  were  placed  on  the  stairs  and 
cannot  now  be  brought  down  without  taking 
away  the  ralUngf^  owing  to  the  Irregular  set- 
tlement and  inferior  material.  The  plaster* 
Ing  In  the  house  is  badly  blistered.  The 
doors  and  window  frames  were  out  of  level. 
The  windows  could  not  be  opraied  without 
the  aid  of  tools  or  great  exertion.  The  tran- 
"  soms  fitted  so  badly  plaintiff  had  to  cover 
them  with  paper  to  keep  out  the  wind.  The 
painting  was  inferior.  There  were  other  de- 
fects, it  seems.  The  addition  floors  slant 
like  a  ship's  decks  in  a  storm,  as  we  are 
left  to  infer. 

The  court  decreed  that  the  plalntUI  was 
released  from  paying  any  farther  amount 
on  the  contract  and  for  extra  work,  and 
further  allowed  plaintiff  damages  Id  the  sum 
of  $G00,  and  rejected  defendants  reconven- 
tlonal  demand  for  balance  claimed  on  tbe 
contract  and  for  extra  work. 
From  the  judgment  defendant  appeals. 
We  take  np  for  decision  the  first  legal 
principle  urged  by  defendants,  whose  first 
contention  Is  that  they  have  never  been  pla- 
ced in  mora.  Unqnestlonably,  damages  can- 
not be  recovered  without  a  placing  in  de- 
fault, If  the  violation  was  passive,  and.  if 
active,  default  la  not  necessary.  We  tlilnk 
the  violation  was  active,  and  default  un- 
necessary, for  the  reason  that,  In  our  view, 
there  was  an  active  disregard  by  defendants 
of  the  plans  and  specifications.  The  general 
condition  of  the  house,  made  evident  by  pre- 
ponderance of  the  testimony.  Is  such  as  to 
render  it  impossible  reasonably  to  conclude 
that  the  violation  is  passive.  There  are  too 
many  defects  to  characterize  them  as  pas- 
slve.  There  are  deficiencies  in  the  roof,  In 
the  foundation,  and  in  the  body  of  the  boUd- 
Ing.  The  testimony  shows  tlmt  they  are  not 
slight  and  immateiial,  but  that,  on  the  con- 
trary, they  impair  the  usefulness  of  the  en- 
tire house.  Such  absolute  want  of  perform- 
ance in  B  contract  In  which  one  binds  him- 
self "to  do"  certain  work,  and  in  regard  to 
which  the  failure  "to  do"  shows  great  disre- 
gard for  the  terms  of  the  contract,  cannot  well 
be  considered  In  any  otiier  light  than  an  ab- 
solute violation.  The  failure  to  deliver  a 
house  <nnder  the  circumstances  liere)  man- 
ifestly not  according  to  contract  constitutes 
an  open  and  active  violation. 

We  pass  to  the  proposition  urged  by  plain- 
tiff that  she  had  the  right  to  use  the  monvy 
tbo  owed  to  ftn  daf  ei^Bnts  (tbat  1%  tin  tnl- 


ance  due  by  her)  to  remedy  the  defects.  To 
that  extent  it  occurs  to  us  that  plaintUTa 
claim  is  sustained  by  the  testimony. 

Defendants  bad  drawn  the  plans  and  spec- 
ifications. They  knew  that  plaintiff  wished 
to  have  a  tenantable  house  constructed.  She 
trustingly  paid  them  a  large  portion  of  the 
contract  price  a  day  or  two  after  defendants 
bad  commenced  to  work  in  constructing  the 
building.  They  owed  it  to  her  to  use  only 
good,  mercliantable  materials,  and  to  do  the 
whole  work  in  a  workmanlike  manner.  In 
this  there  was  failure.  Instead  of  the  mate- 
rial and  the  work  for  which  the  ^teclflca- 
tious  called,  the  material.  In  some  respects, 
must  have  been  of  an  Inferior  qoality,  for 
on  no  other  theory  can  the  unsatisfactory 
appearance  of  the  building  be  accounted  for. 
The  work  was  not  satisfactory,  as  many  pla- 
ces were  not  level,  and  did  not  fit  There 
was,  instead,  a  misfit  Boof  leaking,  not  a 
door  nor  window  that  closed  properly,  plaster 
breaking  and  falling  loudly,  suggestive  of  a 
gunshot,  we  are  told  by  the  testimony;  the 
fioor  slanting,  and  the  foundation  sinking. 
While  It  may  be  the  testimony  has  united  In 
somewhat  overdrawing  the  whole  situation, 
we,  none  the  less,  are  of  the  view  that  de- 
fendants should  not  recorar  unj  further 
amount  of  the  plaintiff. 

Unquestionably  "tbe  laborer  is  worthy  of 
his  hire."  He  must,  however.  In  order  to 
receive  it,  show  that  performance  has  at 
least  been  about  equal  to  his  promise,  ac- 
cepted In  good  faith,  and  by  which  plaintiff 
seems  to  have  been  greatly  Influenced. 

This  brings  us  to  a  consideratkMi  of  the 
extent  of  the  damages  suffered  by  plaintiff, 
and  as  to  whether  they  shonld  exceed  tbe 
$1,170.50  claimed  by  defendants,  $1,000  of 
which  plaintiff  admits  would  have  been  dae 
by  her  If  the  work  had  been  completed  ac- 
cording to  contract  We  do  not  think  she 
sliould  recover  any  farther  amoont  than  these 
amounts. 

These  are  omr  reasons: 

She  volnntarily  took  possession  of  the  honae 
In  its  unfinished  state,  occupied  it,  and  was 
occupying  it  when  the  suit  was  tried.  There 
is,  In  consequence,  no  ground  for  allowing  so- 
called  "demurrage."  She  not  only  went  into 
possession,  but  urged  no  objection  at  the  time. 
She  was  not  estopped  from  claiming  dam- 
ages, but  she  must  be  held  to  be  estopped 
from  claiming  demurrage. 

We  have  considered  the  other  defects.  We 
are  not  ImpresBcd  by  the  testimony  referred 
to  to  sustain  the  claim  for  the  additional  $500 
to  be  awarded  as  damages  for  tbe  followtns: 
reasons:  These  was  some  dilatorlnees  on  part 
of  plaintiff  In  pointing  out  tbe  defects.  Many 
of  them  surely  were  apparent  There  was 
unwillingness  to  permit  defendants  to  attempt 
to  make  repairs.  In  all  probabilities  the  re- 
pairs they  offered  to  make  would  not  baTe 
amounted  to  much,  yet  they  bad  some  right 
to  make  the  attempt   Pli^U^  a«ept  xe- 
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fused  to  perndt  d^eDflantB  to  make  tbe  least 
attempt  In  tbat  direction. 

Again,  on  that  subject  there  1b  do  deficiency 
of  material.  Not  only  the  body  of  the  bonae 
is  standing,  but  the  house  Itself,  tfaough  sad* 
Ij  In  need  of  repulrs,  it  Is  true.  Is  occupied, 
and  has  been  octx^fieA  since  it  was  dettrered. 
The  materialmen  have  testlfled  to  the  valne 
of  materials. 

TaUng  lato  account  the  probability  of  ex- 
aggerated  estimate,  we  thluk  tbat  the  amount 
sbonld  be  restricted  to  the  balance  due  by 
plaintiff.  All  agree  that  the  house  can  be 
repaired.  It  strikes  us  that  some  $1,100,  the 
sum  allowed  by  the  Judgment,  Is  enough  to 
repair  a  bonse  which  was  originally  to  cost 
$2,800. 

For  these  reasons  the  Judgment  appealed 
from  Is  amended  by  taking  therefrom  the 
words  *1ndiTldnaIIy  and  In  solldo"  for  the 
sum  of  $S00,  with  6  per  cent  Interest  from 
rendition  of  Judgment  "until  paid,"  and  in  all 
other  respects  the  Judgment  is  affirmed;  tin 
costs  of  the  appeal  to  be  paid  l>y  appellees. 


(UOLa.  US) 

'Uo.  14,779. 
STATE  T.  ACEBAU 
(Supreme  Court  of  XxHiIsiaoa.  April  13,  1003.) 
IiABCBNT— ZNDICrUBNI^APPBAL-RBVIBW. 

1.  It  Is  not  the  proTiuce  of  this  Court  to  de- 
termine whether  the  jjary  were  right  or  wroDg 
in  their  detersiination  of  the  issue  of  fact  pre- 
sented in  the  matter  of  the  ownership  of  the 
stolen  proper^. 

2.  It  is  rather  as  part  of  the  description  and 
to  identify  the  stolen  things;  that  an  indict- 
ment is  required  to  name  the  owner.  Hence, 
to  lay  the  title  in  the  ostensible  or  apparent 
owner  suffices. 

(SyUabus  by  tiie  Court) 

Appeal  from  Criminal  District  Court,  Far- 
lab  of  Orleans;  Frank  D.  OhrfitleD,  Judge. 

Miguel  Acebal  was  convicted  of  Isiceiiy, 
and  anneals.  Affirmed. 

Frank  Theodore  Echezebal,  for  appelant 
Walter  Oulon,  Atty.  Gen.,  J.  Ward  Onrley, 
I>ist  Atty.,  and  S.  A.  Montgomoy.  Asst  Blst 
Atty..  for  the  State. 

BXiANCHABD,  3.  The  accused  uras  pro- 
ceeded against  on  the  charge  of  grand  lar> 
cony.  The  things  stolen  wwe  articles  of 
Jewelry,  Indodlng  three  mlnlatnres,  and  the 
Muna  wm  allcsed  to  be  *Sif  the  goods,  ivop- 
•ecty  and  Chattels  ot  Mrs.  George  DeGaham.'* 

He  was  found  guilty  as  charged,  and  from 
m  sentence  of  <nie  year  at  bard  labor  appeals. 

BnllngoThe  aociued,  through  counsel  otii- 
er  tban  those  who  defended  him  at  the  trial, 
api^ed  tot  a  new  trial,  aTcrrlng  tbe  rerdlct 
returned  to  be  contrary  to  law  for  sereral 
reasons,  one  of  which  was  that  tbe  prosecu- 
tion bad  fiiDed  to  prore  one  of  the  principal 
Ingredients  of  tbe  crime  of  larceiy,  to  wit:— 
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ownership  In  the  party  nsnled  as  owner  In 
tbe  bill  ol  Information. 

His  contention  is  that  the  ownership  being 
laid  In  Mrs.  DeGaham,  and  she  being  a  mar- 
ried woman  not  separate  In  property  from  her 
husband,  the  ownarsblp  should  have  been 
laid  In  the  husband,  and  that  proof  the  thlhga 
belonged  to  the  community  did  not  authorize 
a  conviction  under  the  information  laying 
their  ownership  In  the  wife. 

On  the  trial  of  his  motion  for  a  new  trial 
he  offered  the  stenographic  report  of  the  tes- 
timony of  Mrs.  DeGaham,  the  prosecutliig 
witness,  taken  at  the  trial,  and  referred  to 
the  following  as  sustaining  his  contention  that 
the  property  was  community  in  character>- 

"Question  (by  tbe  State):  Axe  you  mar- 
ried? 

"A,  Yes,  sir. 

"Q.  Are  yoa  and  your  husband  separate  In 

property? 
"A.  No,  sir. 

"Q.  It  is  h^  chained  that  certain  articles 
belonging  to  you  were  stolen,  did  they  be- 
long to  you  or  your  husband? 

"A.  To  me  and  my  husband." 

The  foregoing  Is  the  only  part  of  the  ex- 
amination of  Mrs.  DeGaham  which  counsel 
quotes  in  bis  brief,  though  all  of  her  testi- 
mony comes  up  attached  to  his  bill  of  excep- 
tions. Her  examination  was  very  lengthy 
and  the  three  questions  and  answers  given 
above  occurred  tight  In  the  beginning.  Ha 
does  not  give  the  fourth  question  and  answer, 
wUch  were:— 

"Q.  It  Is  your  propertyT 

"A.  Tes,  sir." 

Here  then  was  a  question  of  fact— the  own- 
ership of  the  property— and  on  the  proof  ad* 
ministered  the  Jury  found  its  ownership  to 
be  In  Mrs,  DeGaham.  They  must  have  been 
satisfied  it  was  her  separate  property. 

It  is  not  the  province  of  this  Court  to  de- 
termine whether  the  Jury  were  right  or  wrong 
in  their  determination  of  the  issue  thus  pre- 
sented. 

When  she  answered  first  that  the  things 
stolen  belonged  to  her  and  her  husband,  she 
may  have  meant  tliat  some  of  them  (for  there 
were  many  articles)  belonged  to  her  separate- 
ly and  some  of  them  to  her  husband,  or  to  tbe 
community. 

If  some  of  them  were  her  separate  prop- 
erty, It  sufficed  to  sustain  the  conviction. 

Her  final  answer  on  this  branch  of  ber  «- 
amlnatlon  was  that  the  proper^  stolen  was 
bers. 

It  was  for  tbe  Jury— not  this  court— to  de- 
termine tbe  meaning  to  be  attached  to  this 
answer  of  hers.  By  their  finding  the  accused 
guilty  they  must  have  construed  it  to  mean 
the  things  stolen,  or  some  of  them,  woe  her 
Individual  property. 

There  Is  here  quite  sufficient  of  testimony, 
as  matter  of  law,  to  sustain  the  conviction. 

Besides  which,  this  Court  has  repeatedly 
held  that  In  criminal  prosecutions  for  lar* 

Digitized  by  Google 


301  84  SOUTHERN  BEPOBTEB.  (La. 


ceny  It  sufflees  to  lay  the  title  of  the  property 
stolen  Id  the  ostensible  or  apparent  owner, 
and  that  the  felonious  taking,  more  than  the 
perfect  title  of  the  alleged  owner,  forms  the 
essence  of  the  Issue  presented  to  the  Jury. 
State  T.  Lewis.  49  La.  Ann.  1208.  22  Sonth. 
327:  State  T.  Kverage,  33  La.  Ann  120;  State 
T.  Kane,  33  La.  Ann.  1269;  State  t.  Hot>- 
good,  46  La.  Ann.  855,  16  South.  406. 

In  State  t.  Harris,  42  La.  Ann.  OSl,  8  Sooth. 
630,  the  court  said:— 

"The  owaership  in  a  particular  person  of 
the  property  stolen  Is  not  of  the  essence  of 
the  crime  of  larceny,  though  it  is  of  its  es- 
sence that  It  should  be  alleged  and  proven 
to  have  been  the  pn^terty  of  another  than 
the  accused." 

And  111  State  t.  Hanks,  89  La.  Ann.  284.  1 
South.  458,  It  was  held  that:— 

"The  ownership  of  a  particular  person  Is 
not  an  essential  Ingredient  of  the  crime  of 
larceny,  which  Is  simply  the  felonious  taking 
and  carrying  away  of  the  personal  goods  of 
another;  and  even  If  the  owner  be  unknown, 
the  offense  may  be  properly  charged  and  sus- 
tained. l%e  essential  facts  constituting  the 
crime  of  larceny  of  a  particular,  spedfled 
horse  are  not  in  any  manner,  affected  by  the 
question  whether  the  horse  was  the  proper- 
ty of  Sevigne  Duhon  or  of  Cecile  Duhon.  It 
Is  sufficient  If  the  horse  waa  the  property  of 
another.  The  identity  of  the  horse  charged 
to  have  been  stolen  Is  the  important  thing  in 
determining  whether  the  oftenae  prored  la 
the  offense  charged.'* 

See^  also,  Biabop's  New  CMmlnal  Proce- 


dure (Ed.  1896)  ToL  2, 1  721;  also,  section  720, 
No.  2;  Commonwealth  t.  McLaughlin,  108 

Mass.  435. 

So  we  hold  there  is  sufficient  in  the  record 
relating  to  the  ownership  and  possession  of 
the  Jewelry  to  sustain  this  conviction,  with- 
out  taking  into  consideration  the  Judge's  ac- 
tion in  ordering  the  stenographic  report  of 
Mrs.  DeGaham's  testimony  corrected  so  as 
to  show  more  fully  what  the  Judge  affirmed 
and  the  District  Attorney  testified  to,  vbs.:— 
that  she  had  stated  the  property  was  hers  in- 
dlTidually— something  omitted  Inadvotently 
by  the  stenographer. 

The  second  bill  of  exceptions  relates  to  the 
Judge's  refusal  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  Three 
witnesses  were  produced  and  sworn  and  gave 
the  testimony  which  Is  that  referred  to  as 
newly  discovered  evidence. 

The  Judge  states  the  motion  was  refused 
because  the  evidence  offered  as  newly  dis- 
covered evidence  was  not  newly  discovered; 
that  the  facta  Intended  to  be  proved  were 
known  to  the  accused  long  before  the  trial; 
that  It  was  shown  he  waa  Intimate  with  the 
witnesses  who  are  relied  on  to  give  the  newly 
discovered  evidence;  and  that  he  well  knew 
before  bis  trial  they  were  cognizant  of  the 
facts  ■Kbicb  he  sow  sets  np  as  newly  dlscor- 
ered  evidence. 

There  is  an  abundance  of  material  in  tbe 
record  to  satisfy  us  that  this  appreciation  of 
the  situation  by  the  Judge  was  correct. 

It  is  OTdered  that  the  verdiet,  soitence  and 
Judgment  appealed  from  be  affirmed. 
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OUNBT  at  bL  T.  DBBW. 

(Supreme  Ooazt  of  Florida,  DItUob  B.  April 
11,  1903.) 

MBCHANICa  LIBN— ATTORNITT'S  PBB-WRIT- 
TBN  CONTRACT— PAROL  MODIFICATION. 

1.  It  is  error  to  allow  an  attorner'a  fee  to 
the  preTailiuK  plaintiff  under  the  lien  law  (Rer. 
St.  18&2,  i  mT)  without  proof  of  the  reaBona- 
bleoess  of  the  amount  thereof. 

2.  An  Unsealed  written  contract  may  be  modi- 
fied hy  a  subsequent  parol  agreement,  supported 
by  a  Talnable  consideration. 

S.  Eridence  examined,  and  found  suffldent  to 
support  the  court's  findiuga. 
(SrllabTU  by  the  Court) 

Appeal  from  Circuit  Court,  HUIabocDOgli 
County;  Barron  Phillips,  Judge. 

Bill  by  John  H.  Drew  against  Fred  R. 
Gunby  and  otfaera.  Decree  for  plaintUI,  and 
defendants  appeal.  Modified. 

Onnby  A  Gibbons  and  William  Hnnter, 
for  aiv^nts.  Uacfarlane  A  Glm,  for  ap- 
pellee. 

COOKRELL,  J.  Tbe  appellee  filed  Us  blU 
against  appdlants  to  enforce  a  statntory  Hen 
upon  real  estate  for  an  alleged  balance  of 
9781.25.  with  Interest  from  September,  1S95, 
growing  out  of  a  contract  for  building  a 
dwdllng  boose.  A  deoree  was  rendered  dat- 
ed Janoory  S,  1889,  adjudging  tbe  sum  of 
9TO9.93  to  be  doe  tnm  Fred  R.  Gnnby  to  the 
appellee  for  principal  and  intaest,  as  wdl  as 
Ibe  farther  smn  of  $75.99  for  soUdtiu's  fees, 
dedarlng  said  sums  a  Uen,  and  directing  a 
sale  of  the  propoty  In  defsvlt  of  payment 
From  tfala  decree  all  the  defendants  ap- 
pealed. 

Tbe  first  error  qnesUons  tbe  propriety  of 
the  conrt's  finding  as  to  the  value  of  cotaln 
extra  work  dime  on  tbe  bouse,  not  Indoded 
fn  the  cmtract  There  Is  sod)  conflict  In  tbe 
testimony  that  we  cannot  soy  the  qnestlon  of 
fact  was  erroneonsly  decided.  Olty  of  Jack- 
aoBTlUe  T.  Hnfl.  89  Fla.  8^  21  South.  774. 

AppeUants  next  contend  the  court  should 
have  allowed  tbe  snm  of  $10  pa  day  for  46 
days  as  a  credit  upon  the  omoimt  claimed 
tiy  appellee  under  a  clause  in  the  contract 
providing  for  deduction  of  that  sum  if  the 
bonding  should  not  be  finished  by  a  named 
date.  The  contract  was  not  under  seal,  and 
tbe  bOl  alleged  that  shortly  after  ma  king  It 
the  parties  modified  It  an  agreement  that 
the  dense  should  not  be  enforced,  etcoBit  as 
to  the  actual  damages  sustained.  Wblle 
there  Is  conflict  In  the  testimony  iipon  this 
point,  we  think  that  prodnced  by  tbe  appel- 
lee Is  sufficient  to  support  a  finding  that  the 
contract  was  so  modified,  and  also  that  the 
modification  of  the  contract  was  supported 
by  a  valuable  consideration,  so  as  to  bring  It 
vitliln  the  rale  announced  in  Robinson  v. 
Hyer,  35  Fhi.  544,  17  South.  74S.  The  testl- 
mmy  Shows  that  some  delay  In  finishing  the 
house  was  occasbmed  by  the  extra  'w<nlE  ae- 

T 1  Sm  OoBtrMtn.  ToL  U,  OnM.  Dig.  |  lin. 
S4So^20 


V.  CLEM.  805 

dered  by  appellant  Gnnby,  and  that  the  ren- 
tal value  of  the  house  between  the  time  it 
should  have  been  finished  and  the  time  It 
was  actually  flnlshed  was  $40  per  month. 
The  difference  between  the  principal  sum 
claimed  and  the  principal  sum  allowed  by 
the  decree  rendered  Is  abodt  $173.  This  sum 
is  ample  to  cover  the  rental  value  for  delay 
In  finishing  the  house,  and  also  the  sum  of 
$112  claimed  by  Gunby  to  have  been  allowed 
him  by  appellee  for  certain  work  eliminated 
from  the  contract  by  subsequent  agreement. 

The  next  assignment  of  error  is  well  tak- 
en. The  court  erred  In  allowing  an  attor- 
ney's fee  without  proof  of  its  reasonableness. 
The  statute  allows  the  prevailing  plaintiff  his 
reasonable  attorney's  fees,  to  be  fixed  by  tbe 
court,  not  to  exceed  10  per  cent  of  the  re- 
covery. We  have  repeatedly  held  that, 
where  a  mortgage  provides  for  a  reasonable 
attorney's  fee,  the  record  must  show  tbat 
the  allowance  thereof  was  made  on  proper 
testimony,  and  that  It  Is  error  to  decree  a 
sum  therefor  without  sncb  proof.  Long  v. 
Herrlck,  26  Fla.  356,  8  South.  50;  Adams  v. 
Fry,  29  Pla.  318,  10  South.  559;  Taylor  v. 
Brown.  3Z  Fla.  334,  13  South.  957.  There  Is 
no  difference  in  prlndple  between  the  con- 
tractual and  statutory  liability,  and  we  do 
not  think  the  question  an  open  one  ta  this 
state. 

The  decree  appealed  from  is  affirmed,  ex- 
cept as  to  the  allowance  of  the  attorney's 
fee;  and  as  to  this  It  Is  reversed,  with  di- 
rections tbat  the  court  ascertain  by  compe- 
tent evidence,  In  accordance  wltb  Its  rules  of 
practice,  a  reasonable  attorney's  fee  to  be  al* 
lowed  the  complslnant 


(4S  FU.  47S) 
MOORE  V.  CLEU  et  aL 
(Supreme  Court  of  Florida,  Division  A.  April 

8,  1903.) 

BftUITY— PUA-VBRIPICATION— gXCBPTION  TO 
ANSWER. 

1.  Under  rule  48  of  the  mles  of  the  drcult 
court  in  suits  in  equity  it  ia  proper  to  strike 
a  plea  which  ia  sworn  to  by  the  attorney  of 
the  defendant  It  not  appearing  that  the  de* 
tendant  himself  Is  absent  from  ue  state. 

2.  An  exception  to  an  entire  answw  for  in- 
snffldenc?  ia  not  permissible,  and  Bhoald  not 
be  sustained,  when  the  auawer  denies  a  mate- 
rial alteration  of  the  bill. 

8.  Exceptions  to  answers  In  chancery  should 
be  tr&mea  in  accordance  with  the  established 
rules  of  equity  practice.  In  the  abswce  of  any 
statute  or  rule  of  court  changing  sneh  estab* 
lished  rules. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Orange  Coun- 
ty;  Minor  S.  Jones,  Judge. 

BlU  by  Mary  A.  Clem  and  ottaws  against 
H.  A.  Moore.  Decree  for  complainants,  and 
defendant  appeals.  Reversed. 

This  cose  is  before  as  on  abstrscto.  On 
October  26.  189B,  tbe  appellees  filed  their 
Mil  of  complaint  In  tbe  drcnlt  oomt  of 
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Orange  county.  Fla.,  against  appellant,  &!• 
leglng;  Tbat  they  are  the  sole  bein  at  law 
of  David  R.  Clem,  who  died  Intestate  at 
HarriBODburg,  Ta.,  and  that  at  the  time  of 
bis  death  he  was  the  owner  In  fee  and  enti* 
tied  to  the  possession  of  certain  lands  In 
Orange  connty,  Fla.  (describing  tbem),  and 
that  he  was  In  possession  of  such  as  were 
not  wild  and  tmcultlvated,  and  that  he  bad 
held  title  and  possession  for  more  than  sev- 
en years,  and  that  he  was  not  indebted  to 
any  person  within  the  state  of  Florida.  That 
respondent  (appellant)  Is  a  resident  of  the 
state  of  New  Hampshire,  and  that  be  holds 
certain  tax  deeds  to  said  lands  based  on  the 
tax  sales  of  1896,  which  were  all  Invalid  for 
one  or  more  of  the  following  reasons;  among 
them:  First,  that  tbe  deed  is  not  In  the 
form  prescribed  by  law;  second,  that  tbe 
land  is  assessed  to  R.  0.  Olem,  who  was  not 
the  owner  or  occnpant  thereof;  third,  that 
no  notice  of  the  Intended  making  of  such 
deeds  was  given  either  by  mailing  or  posting. 
There  are  five  other  grounds  set  up  in  the 
bill  for  avoiding  the  tax  deeds  and  exhibits 
attached  to  the  bill. 

On  January  2,  1889,  the  respondent  (appel- 
lant) filed  a  plea  in  bar  denying  that  D.  B. 
Clem  died  seised  in  law  or  in  actual  pos- 
session of  tbe  lands  In  dispute.  This  plea 
was  certlfled  as  being  well  founded  in  point 
of  law  by  A.  F.  Odiin,  and  an  affidavit  atp 
tached  thereto,  made  by  him  at  San  Juan, 
Porto  Rico,  that  he  is  of  counsel  for  de- 
fendant, has  read  the  plea,  and  that  Its  con- 
tents are  true  as  therein  set  forth,  and  that 
It  is  filed  In  good  faith,  and  not  for  delay. 

On  February  2,  1890,  complainants  moved 
to  strike  the  plea  on  several  grounds;  among 
them,  that  it  was  not  sworn  to  by  respond- 
ent, and  because  It  was  made  by  the  Bollcitor 
without  authority  of  law.  On  March  4, 1899, 
this  motion  was  granted. 

On  April  7,  1899,  respondent  filed  bis  an- 
swer with  tbe  usual  saving  clanse,  and  de- 
nied any. knowledge  as  to  whetber  or  not  D. 
R.  Clem  was  dead,  and  complaloaQts  were 
his  heirs,  and  d^anded  strict  proof.  It 
further  denied  that  D.  B.  Olem  died  seised 
of  the  lands  In  dispute,  but  avers  and  offers 
to  prove  that  said  land,  before  his  death, 
was  sold  tinder  judgment  and  execution 
against  him,  and  was  never  restored  to  him, 
though  he  brought  suit  to  set  aside  the  Judg- 
ment and  sale,  which  suit  was  decided 
against  him.  There  were  other  allegations, 
which  It  is  not  necessary  to  notice.  The  an- 
swer Is  sworn  to  by  H.  A.  Moore,  respondent 
(appellant). 

On  May  1,  1899,  complainants  excepted  to 
this  answer  for  InsuflBciency  on  several 
grounds,  In  substance:  First,  for  tbat»  al- 
though it  is  true,  as  alleged  In  the  answer, 
(that  tbe  land  was  sold  under  Judgment  and 
exeeution  against  V-  B,  Clem,  yet  falls  to 
jBhow  the  fact  that -he  had  appealed  to  the 
tiupreme  Court,  and  bad  given  bond,  and 
tiiat  the  iitpM^  im«  pending;  wcond,-  ioc 


that  the  bill  shows  part  of  the  land  la  wild, 
and  respondent  falla  to  show  what  part  Is 
cultivated.  Improved,  or  in  his  actual  pos- 
session,  or  the  nature  of  tbe  possession: 
third,  for  that  it  is  immaterial  whether  the 
estate  of  D.  B.  Clem  is  indebted  to  any  per- 
son In  Florida;  fourth,  for  that  It  la  alleged 
In  tbe  bill  that  tbe  complainants  are  in  pos- 
session of  such  of  tbe  lands  as  are  not  wild, 
etc;  fifth,  for  that  tbe  matters  set  up  In 
the  answer  have  already  been  set  np  by  the 
respondent  in  a  plea  In  bar  which  was 
stricken  by  the  court,  and  respondent  has 
failed  to  answer  the  allegati<HU  that  the  tax 
deeds  are  void, 

On  June  22d  the  court  nutaloed  these  ex- 
ceptions. 

On  July  14,  1899,  tibe  defendant  filed  an 
amended  answer,  denybig  that  D.  R.  Clem 
died  seised  In  fact  or  In  law  of  tbe  lands,  or 
any  of  them;  denied  that  c<nnplainantB  have 
any  interest  or  possession  in  or  to  the  lands, 
or  any  of  them;  and  allege  that  one  Carrie 
B.  XJndaey  is  In  actual  possession  of  part 
of  the  lands  (describing  them),  and  neither 
admits  nor  deules  tbe  allegations  of  tbe  bill 
that  tbe  tax  deeds  are  void,  bnt  demands 
j  strict  proof. 

On  August  7.  1899,  complainant  moved  to 
strike  the  amended  answer,  because— First, 
It  is  a  repetition  of  the  original  answer; 
second,  Carrie  B.  Llndsey  la  not  alleged  to 
i  have  been  in  possession  ot  the  lands  at  tbe 
'  time  of  flUng  the  biU;  third,  Carrie  B.  Llnd- 
sey is  not  a  party  to  the  cause,  is  not  shown 
to  be  in  possession  for  defendant,  nor  that 
her  possession  Is  adverse  to  the  cQmplalnaat; 
fourth,  said  amended  answer  Is  irrelevant 
and  Imperthient  at  this  stage  of  the  proceed- 
ings, and  other  causes  aro^rent  of  record. 

On  October  20, 1S98,  the  court  granted  this 
motion,  and  on  the  21st  of  October,  1899. 
appointed  a  special  examiner  without  nodce 
to  the  respondent. 

On  I^ovember  6,  1899,  c(miplainant  filed  a 
poBfdpe  to^  a  decree  pro  contoaso,  wJUch 
was  then  and  there  entered. 

On  November  16,  1899,  the  special  ex- 
aminer reported  that  he  had  carefully  exam- 
ined and  compared  the  allegations  of  the  bill 
of  complaint  with  tbe  minutes  of  the  connty 
commissioners,  the  assessor's  books,  report 
of  tax  sales,  and  deed  records,  and  finds  aU 
the  allegations  to  be  true  and  correct. 

On  November  21,  1699,  tbe  court,  without 
notice  to  rewondent,  signed  a  flnal  deciee 
finding  the  equities  for  tbe  comphilnanta. 
grants  the  prayer  of  the  bill,  and  declares  the 
tax  deeds  to  be  clouds  on  the  title  of  com- 
plainants to  the  lands  (describing  tbem), 
and  directs  the  clerk  to  cancel  them,  en- 
itoins  the  respondent  from  claiming  title,  and 
orders  him  to  pay  the  costs.  Ad  aitpeal  was 
taken  from  this  decree  to  this  court. 

Appellant  aastgna  tbe  following  errors: 
First,,  .the  court  erred  in  grantiiig  the  motion 
to  strike  tbe  plea  of  defendant;  second,  tbe 
court  'errsd  la  mstalalBg  die  exceptMns  'to 
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tbe  answer  d  deXendant;  third,  tbe  comt 
erred  In  granting  the  motion  to  stxlke  tbe 
ameMded  answer  of  defendant;  fourth,  the 
court  erred  in  granting  the  decree  pro  con- 
feaso  herein;  fifth,  the  court  erred  In  ap- 
pointing a  special  examiner  herein  without 
notice  to  the  defendant;  sixth,  tbe  court 
erred  In  entering  a  final  decree  herein. 

It.  6.  Starbuck,  for  appellaoL  Uaaaey  & 
Baumgarten,  for  appellees. 

HOOKER,  J.  (after  stating  the  facts).  It 
does  not  appear  that  the  plea  was  properly 
verified.  Inasmuch  as  it  was  not  soi^rted 
by  the  affidavit  of  the  defendant,  and  there 
was  no  allegation  therein  that  he  was  absent 
from  the  states  so  as  to  aatborlse  the  oath 
to  be  made  "by  his  attorney.  Rule  48  of 
rules  Of  drcnlt  court  Is  suits  in  equity. 

Tbe  first  aBslgnmcnt  of  error  is  not  ma^ 
tained. 

A  defendant,  under  rule  57  of  the  rules 
of  the  circuit  court  In  suits  in  equity,  la 
'^titled  in  all  cases  by  answer  to  Insist 
njfou  all  matters  of  defense  (not  being  mat- 
ters of  abatement  or  to  the  character  of  tbe 
parties,  or  matters  of  form)  In  bar  of,  or  to 
the  merits  of,  tbe  bill,  of  which  he  may  be 
entitled  to  avail  himself  by  a  plea  In  bar, 
and  In  such  answer  be  shall  not  be  compella- 
ble to  answer  any  other  matters  than  he 
would  be  compellable  to  answer  and  discover 
upon  filing  a  plea  in  bar  and  an  answer  In 
sappoTt  of  such  plea,  touching  the  matters 
set  forth  In  the  bill  to  avoid  or  repel  the  bar 
or  defense." 

In  tbe  case  at  bar  the  answer  denied  that 
X).  B.  (Hem,  under  whom  the  complainants 
claim  the  lands,  died  seised  of  the  land  In 
diqpote^  and  averred  and  c^ered  to  prove 
that  tbe  land,  before  his  death,  was  sold  un- 
der a  Judgment  and  execatlfm  against  him, 
and  was  never  restored  to  him,  thoogh  he 
Imnight  suit  to  set  aside  tba  judgmmt  and 
sale,  which  suit  was  decided  against  him. 
If  these  fluits  were  tme.  It  was  a  complete 
tMir  to  the  suit  of  oomj^dnants;  tot,  if  the 
title  and  Interests  of  their  ancestor  had  been 
divested  by  a  sale  under  a  Judgment  they 
were  not  the  ownors  of  tbe  l^al  title  to  the 
pn^erty*  and  had  no  right  to  sue  the  de- 
tendant,  however  defective  may  have  been 
bis  tax  titles.  The  so-called  exceptions  were 
for  ImroffidencT*  Xxc^ttlons  tta  Insufilden- 
cy  do  not  lie  to  an  answer  setting  up  a  de- 
fense In  bar  of  the  salt,  but  only  where  tbe 
answer  does  not  sufficiently  respond  to  tbe 
all^atlons,  charges,  and  Intorogatorles  of 
^  bUL  Bush  V.  Adams,  22  Fla.  177;  Rob- 
ertson  v.  Dunne,  45  Fla.  — ,  83  Sooth.  S30; 
1  Bartk  Oh.  Fr.  (3d  Ed.)  176;  1  Eocy.  PI. 
&  Pr.  886.  The  law  of  exceptions  to  an- 
swers for  insufiiciency  or  for  Impertinence 
or  scandal  is  very  clearly  stated  in  1  Bsrb, 
Ch.  Fr.  176,  supta,  and  the  forms  for  fnun- 
Ing  such  exceptions  are  also  given  In  3 
Barb.  Gb.  Pr.  pp.  422-128;  1  Bates  on  Fed. 
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Bq.  Fro.  |  852  et  seq.;  1  Beach,  Mod.  Eq. 
Pr.  Si  406-420,  Inclusive;  1  Donlell.  Ch.  Pr. 
(6tb  Ed.)  848,  7B2;  8  DanleU,  Ota.  Fr.  (Oth 

Ed.)  2124. 

The  amended  answer  waa,  on  motion, 
stricken  by  the  court.  It  stated  the  defense  . 
of  the  defendant  with  a  little  more  fullness, 
possibly,  than  the  original  answer,  and 
should  not  have  been  stricken.  We  think 
the  second  and  third  sEBlgnmeuts  of  error 
are  well  taken,  and  it  necessarily  follows 
that  the  remaining  aBsigumentB  are  also  well 
tskftn. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  final  decree  appealed  from  be, 
and  same  is  hereby,  reversed,  at  the  cost  of 
appellees,  and  that  the  cause  be  remanded 
for  farther  proceedings  in  accordance  witb 
law.  The  solicitors  of  the  appellees  in  this 
court  did  not  represent  them  In  the  court 
below. 

(tt  Fla.  1) 

BRASS  V.  STATE. 
(Supreme  Court  of  Florida.  Uardi  24,  1003.) 

CRIUINJlL  UW— BILL  OP  PARTICITLARS. 

1.  Whether  the  state  attome7  ihooid  be  re* 

S aired  to  fumlah  to  the  accused  a  bill  of  par- 
culars  rests  largely  Id  the  discretion  of  the 
trial  court.  This  diacretion  was  not  abused  by 
denying  snch  bill  in  tills  case. 

2.  An  information  charging  that  the  accused 
cnlawfoily  ensaged  in  and  carried  on  the  busi- 
nesB  of  a  dealer  in  liquors  need  not  allege  tibe 
particular  kind  of  liquor  sold. 

8.  The  Leglsbture  may  prescribe  a  form  of 
Indictment  or  information  to  be  used  In  prose- 
cuting for  crime,  but  such  form  must  acquaint 
the  accused  with  tbe  uature  and  cause  of  the 
accusatioD  against  him. 

4.  An  Information  in  the  form  prescribed  in 
section  8  of  chapter  4930,  p.  60,  Acts  1901, 
charging  the  accused  with  carrying  on  the  boal- 
ness  of  a  dealer  in  liquors,  need  not  allege,  in 
tsrms,  that  the  liquors  were  tntoxicatiug. 

6.  Chapter  4930,  p.  58.  of  the  Acts  of  1901, 

{iroriding  for  the  prosecution  both  of  those  sell- 
ng  liquor  In  counties  or  precincts  voting  against 
mich  sale,  and  of  those  selling  liquor  without 
license  where  Its  sale  is  pemutted.  is  not  un- 
constitutional, as  embracing  more  than  one  sob* 
Ject  of  legislation. 

6.  Tbe  statutory  provision  (Acts  1901,  p.  60,  c. 
4^,  I  7)  that  "a  copy  of  the  record  of  the 
result  of  the  canvass  of  the  returns  of  the  elec- 
tion" held  under  the  local  option  law  should  "be 
prima  facie  evidence  that  such  electicm  waa 
legally  called,  condacted  and  holden,"  makes 
Boeh  copy  prima  facie  evidence  that  such  can- 
vass was  hod  at  the  time  provided  by  law. 
(Syllabus  by  the  Cteurt.) 

In  Banc.  Error  to  Circuit  Court,  Gltms 
County;  William  8.  Bullock,  Judge. 

Archie  McC!.  Brass  was  convicted  of  vio- 
lating the  Uquor  law,  and  brings  error.  Af- 
firmed. 

Edwin  W.  Davis,  for  plaintiff  In  error. 
William  B.  Lamar,  Atty.  Gen.,  for  the  State. 

MAXWELI^  3.  The  philntUt  In  enror  was 
ecoivlcted  of  carrying  on  the  business  of  a 
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liquor  dealer  In  Tlolatlrai  of  the  local  option 
lav. 

The  Informatton  against  him,  following  tiw 
statutory  form,  alleged  that  he  "did  on  or 
■bout  the  iBt  day  of  December,  A.  D.  1901, 
.unlawfully  engage  In  and  carry  on  the  husl- 
neas  of  a  dealer  in  llquom  in  Election  Dis- 
trict No.  15  of  said  county,  which  said  coun- 
ty had  voted  against  the  sale  of  said  liquors," 
etc. 

The  defendant  filed  a  motion  that  the  state 
attorney  be  required  to  furnish  him  with  a 
bill  of  particulars,  accompanying  the  motion 
with  an  atBdavU  to  the  effect  that  the  In- 
formation did  not  apprise  him  of  the  par* 
ticular  offense  Intended  to  be  proven  im  the 
trial,  did  not  Infmrn  him  to  whom  the  liquor 
was  sold,  nor  what  kind  of  liquor  was  sold, 
and  that  he  did  not  know,  and  had  no  means 
of  knowing,  what  offense  the  state  Intended 
to  proTe.  The  motion  was  denied  by  the 
court,  and  this  ruling  is  assigned  as  error. 

The  right  of  a  defendant  to  demand  a  bin 
of  particulars,  and  of  the  court  to  direct  one, 
independent  of  express  statutory  authority, 
is  recognized  by  this  court  in  the  case  of 
Thalhelm  r.  State,  88  Fla.  168.  20  South.  988, 
where  the  subject  is  discussed  at  some 
length.  As  said  there,  the  object  of  such 
bill  of  particulars  Is  not  to  cure  a  defect  In 
the  Indictment,  but  to  Inform  the  defendant 
with  greater  certainty  of  the  predse  nature 
or  an  accusation  properly  charged  in  the  in- 
dictment. United  States  t.  Tubbs  (D.  C.)  9i 
Fed.  S5S,  text  86a  The  right  of  a  defend- 
ant to  moke  this  demand  will  depend,  then, 
not  upon  any  rigid  rule  of  pleading,  but  upon 
the  question  whether  the  nature  of  the  case 
Is  such  that,  in  fairness,  the  defendant  should 
have  fuller  Information  of  the  charge  against 
him  than  Is  given  by  the  Indictment  alone. 
This  may  d^nd  largely  upon  the  circum- 
stances of  the  particular  case,  and  the  courts 
therefore  hold  that  It  Is  a  matter  of  dis- 
cretion whether  such  bill  shall  In  any  case 
be  required  (Thalhehn  v.  State,  supra;  Unit- 
ed States  T.  Tnbbs,  supra;  State  T,  Reno,  41. 
Kan.  674,  21  Fac.  803;  Commonwealth 
Wood,  4  Gray,  11;  State  r.  Bacon,  41  Tt. 
526,  98  Am.  Dec.  616;  State  t.  Nagle,  14  R. 
I.  881);  and  several  of  them  hold  that  the 
exercise  of  this  discretion  is  not  the  subject 
of  review  by  an  appellate  court  We  do  not 
follow  them  in  this,  but  it  serves  to  empha- 
sise the  caution  which  should  govern  an  ap- 
pellate court  In  detamining  whether  there 
has  been  an  abuse  of  such  discretion  by  the 
trial  court. 

In  the  case  at  bar,  we  do  not  find  that  the 
court  erred  In  denying  the  motion.  The  crime 
charged  was  that  of  unlawfully  carrying  on 
the  business  of  a  liquor  dealer.  It  Is  truQ 
tliat  this  may  be  proved  by  showing  a  ^ngle 
sale,  but  It  may  also  be  proved  by  showing 
a  systematic  course  of  trade,  which  would 
hardly  admit  of  specification  In  a  bill  of  par- 
ticulars, and  certainly  wouM  not  demand 
one;  and  It  Is  the  latter  phase  of  the  crime 


which  the  evidence  here  tends  to  show. 
Uoreova,  the  election  adverse  to  the  sale  o€ 
liquors  was  held  only  four  mtrnths  prior  to 
the  filing  of  the  information  against  the  de- 
fendant, and  the  range  of  inquiry  was  limit- 
ed to  this  period,  rather  than  to  the  two 
years  ordinarily  open  to  the  state  in  proving 
its  charges. 

The  defendant  then  moved  to  quash  the 
information.  All  of  those  grounds  of  the  mo- 
tion which  are  based  upon  the  uncertainty 
of  the  allegations  of  the  infpnnatiou,  except 
tile  sixth,  are  disposed  of  by  the  rulings  of 
this  court  in  the  cases  of  Jordan  v.  State,  22 
Fla.  628,  Dansey  v.  State,  23  FhL  816,  2 
South.  682.  and  Roberta  v.  State,  26  Fla.  860. 
7  South.  861,  where  It  is  held  that  an  indict- 
ment fbr  selling  liquors  without  a  license,  w 
carrying  on  the  business  of  a  dealer  In  Hq- 
UOTB  without  a  license,  need  allege  neither 
"the  name  of  a  person  to  whom  the  liquor 
was  sold,  or  the '  particular  liquor  sold,  nor 
tiutt  the  defendant  had  a  place  of  business, 
nor  that  his  Kdace  of  business  was  In  an  elec- 
tion district  of  a  county." 

The  sixth  ground  of  the  motion  Is  "because 
the  said  Information  does  not  allege  that  the 
llquOT  charged  to  have  been  s<rid  was  Intox- 
icating liquor."  Chapter  4980,  p.  68,  of  the 
Acts  of  1901,  under  which  tiiis  information 
Is  prosecuted,  in  section  1,  provides  that 
"whoever  sells,  or  causes  to  be  sold,  any 
splritnoiu,  vinous,  malt  or  other  intoxicating 
liquors  In  any  coun^  or  j^ednct  which  has 
voted  against  the  sale  of  such  Ilqnors  •  *  * 
shall  be  punished,"  etc..  and  In  section  8  pre- 
scribes a  form  of  indlctm^t  or  Information 
to  be  used  in  prosecuting  offenders  thereun- 
der. This  form,  which  was  followed  in  the 
information  before  us,  alleges  that  the  de- 
fendant did  "engage  In  and  carry  on  the 
business  of  a  dealer  in  liquors,"  without 
oth^  designation  of  the  character  of  the  liq- 
uors. The  Legislature  has  power  to  repi- 
late  the  forms  to  be  pursued  in  Indlctmoits 
for  crime,  but  cannot.  In  exercising  this  pow- 
er. Invade  the  constitutional  right  <tf  the  ac- 
cused to  "demand  the  nature  end  cause  of 
the  accusation  against  him."  The  form  pre- 
scribed must  charge  tiie  crime.  Reyes  T. 
State.  34  Fla.  181,  16  South.  876;  Bnrwn  v. 
People,  29  Mich.  232;  People  v.  Olmstead,  30 
Mich.  431;  Noles  v.  State,  24  Ala.  672;  State 
V.  O'Flaherty,  7  Nev.  168;  McLaughlin  r. 
State,  46  Ind.  838;  Hewitt  v.  State,  25  Tex. 
722. 

Does  the  omission  of  the  word  "intoxicat- 
ing," before  the  word  *Vquors."  in  the  form 
of  Information  provided  for  by  the  statute. 
Infringe  this  rule?  We  think  not.  Tlie  word 
"liquor"  may  be  used  bi  either  of  two  senses. 
The  first  is  practically  synonymous  with 
"liquid."  The  second,  as  given  in  Webtsec's 
Dictionary,  Is:  "(2)  Spedflcally,  alcoholic 
qilrituons  fiuld,  either  distilled  or  fermented; 
as  brandy,  wine,  whisky,  beer,"  etc.  In  com- 
mon parhince,  the  word  is  universally  under- 
stood In  the  latter  sense,  whc 
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bere,  In  speaking  of  a  dealer  In  liquors.  This 
b^g  tme,  when  the  statute  first  {Hrescrlties 
a  penalty  for  dealing  In  Intoxicating  liquors, 
eud  then  prescribes  a  form  of  indictment  to 
be  used  In  prosecnting  for  a  breach  of  this 
law,  using  therein  only  the  word  "liquors," 
it  la  beyond  carll  that  the  word  Is  used  In 
the  special  sense  of  'Intoxicating  liquors," 
as  above  defined,  and  that  under  such  an  In- 
dictment the  sale  only  of  such  liquor  can  be 
shown. 

Under  the  eighth  ground  of  the  motion  to 
quash,  It  is  contended  that  chapter  4930,  p. 
B8,  of  the  Acts  of  1901,  under  which  the 
charge  Is  prosecuted.  Is  unconstitutional,  In 
that  It  embraces  more  than  one  subject-mat- 
ter. The  act  In  question  provides  for  the 
pnnlshment  not  only  of  those  selling  liquor 
In  counties  or  precincts  voting  against  such 
sale,  but  also  of  those  selling  liquor  without 
a  license  In  counties  voting  for  Its  sale.  Up- 
on tbc  authority  of  Butler  v.  State,  25  Fla. 
347.  6  South.  67,  It  Is  urged  that  this  Includes 
two  subjects,  repugnant  and  Inconsistent, 
and  not  proi>erly  embraced  In  a  single  act 
That  case  holds  that  the  one  crime  Is  based 
upon  conditions  which  exclude  the  operation 
of  the  law  proscribing  the  other  offense,  and 
that  for  this  reason  the  two  offenses  cannot 
be  joined  In  a  single  Indictment.  The  law 
governing  the  Joinder  of  counts  In  an  Indict- 
ment, we  will  not  examine.  The  single  sub- 
ject of  legislation  In  the  act  under  considera- 
tion Is  the  punishment  of  the  Illegal  sale  of 
liqnor,  and  both  provisions  of  the  statute  are 
embraced  within  this  subject. 

The  motion  to  quash  was  properly  denied. 

The  remaining  assignments  of  error  Insist- 
ed wpon  here  question  the  BUffldency  of  the 
evidence  to  snpport  the  verdict. 

The  evidence  showed  the  sale  of  liquor  by 
the  defendant  In  December,  1901.  The  elec- 
tion to  determine  whether  liquor  should  be 
sold  In  the  county  was  held  on  the  29th  day 
of  the  preceding  August.  To  show  this  «Iec- 
tlon  and  Its  result,  tbe  state  Introduced  In 
evidence  a  copy  of  the  record  of  the  board  of 
county  comn^ssloners,  showing  the  canvass 
had  of  the  returns  of  the  election.  This  copy 
of  the  record  did  not  show  the  date  of  the 
canvass,  and  It  Is  contended  that.  In  the  ab- 
sence of  this,  It  did  not  appear  that  the  elec- 
tion had  become  operative  at  the  time  of  tbe 
■ale  of  liquor  by  the  defendant.  Tbls  can- 
nSB  of  the  votes  is,  under  the  statute,  to  be 
made  within  six  days  after  the  election. 
Section  7  of  chapter  4930,  p.  60,  under  which 
tbe  copy  was  Introdoced  In  evidence,  provides 
that  "the  Introduction  of  a  copy  of  the  rec- 
ord of  the  result  of  the  canvass  of  the  re- 
turns of  the  election  •  •  •  shall  be  tak- 
en as  prima  fade  evidence  that  said  «lecUon 
was  legally  called,  conducted  and  holden." 
If,  then,  tbe  canvass  Is  included  within  the 
conducting  or  holding  of  the  election,  the 
copy  of  the  record  of  the  canvass  became 
prima  facie  evidence  that  tbe  canvass  was 
bad  1l  accordance  with  the  directions  of  tbe 


statute.  The  Supreme  Oonrt  of  South  Caro- 
lina, In  Blake  v.  Walker,  23  S.  C.  517,  held 
that  "the  conduct  of  an  election  does  not  lit- 
erally include  a  declaration  of  the  result, 
but  the  word  'conducted,*  in  the  local  option 
law,  had  a  wider  meaning,  and  •  •  * 
was  Intended  to  embrace,  also,  a  declaration 
of  the  result"  The  words  "conducted  and 
holden,"  In  our  statute,  should  receive  the 
same  construction.  By  the  provision  that  the 
record  of  the  canvass  should  be  evidence  of 
an  election  legally  called,  conducted,  and 
holden,  It  was  certainly  Intended  that  the 
result  of  the  election,  as  well  as  the  fact 
that  an  election  had  been  had,  should  be 
shown  thereby,  and  this  Includes  the  can- 
vass. The  presumption  from  this  record, 
therefore,  is  that  the  canvass  was  held  in  ac- 
cordance with  law  within  six  days  after  the 
29th  day  of  August,  1901,  and  that  the  sale 
of  liquor  In  the  following  December  was  In 
violation  of  law.  There  Is  nothing  In  the 
evidence  to  rebut  this  presumption,  and  the 
judgment  of  the  court  below  will  be  affirmed. 


(tf  Fla.  m) 

CASO  et  al.  v.  CABO  et  aL 

(Snpreme  Court  of  Florida.    March  31,  1903.) 

HOUBSTBAD  LAW-HBAD  OF  FAUILT— DEVISE 
OF  HOMESTEAD. 

1.  Where  a  widow  owns  lu  fee  a  lot  less  than 
a  half  acre  In  sbe  In  an  Incorporated  city,  and 

resides  thereon,  making  It  her  home  and  place 
of  actual  residence  for  many  years  prior  to 
her  death,  and  dies  there,  and  such  widow  has 
several  children,  all  of  them  over  21  years  of 
age,  but  none  of  them  reside  with  her  except 
two  unmarried  daughters,  who  resided  with 
their  mother  continuously  up  to  the  time  of  her 
death,  making  her  home  their  home,  and  they 
having  no  other  home  or  dwelling  place  but 
their  mother's,  both  of  such  daughters  being  ot 
age,  and  both  of  them,  bv  sewing,  earning 
enough  to  supply  all  of  tneir  wants  except 
their  food,  which  they  ate  at  their  mothers 
table,  both  of  them  continuously  remaining  un- 
der the  protection  of  their  mother's  rooftree 
and  family  fireside,  one  of  them  for  several 
years  prior  to  her  mother's  death  acting  as  her 
name— the  mother  being  in  feeble  health— and 
attending  to  her  persooal  wants  generally,  while 
the  other  daughter  attended  exclusively  to  the 
duties  of  housekeeper  and  to  ber  mother's  out- 
side business  affairs,  nader  these  circumstan- 
ces, Acid:  (1)  That  such  widow  was  the  head 
of  a  family;  and  (2)  that  such  lot  upon  which 
she  resided  and  died  was  her  homestead:  and 
(3)  that,  under  tbe  Constitution  of  Florida  of 
1885,  she  was  prohibited,  where  she  left  chil- 
dren surviving  her,  from  devising  such  home- 
stead by  will;  and  (4)  that  a  will  by  which 
she  undertook  to  devise  such  homestead  to  two 
of  her  BurTtving  children  to  the  exclusion  of  her 
other  children  was  void  as  to  such  homestead. 
(Syllabus  by  tbe  Court) 

In  Banc.  Appeal  from  Circuit  Court,  Es- 
cambia County;  Evelyn  0.  Maxwell,  Judge, 

Bin  by  George  W.  Caro  and  others  against 
Florida  N.  Caro  and  others.  Decree  for  de- 
fendants, and  compIaiDftnts  appeal.  Bevers- 
ea. 
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Uddon  &  Eagan,  for  appeltantt.  Jobn  O. 
A.veTy,  tor  appellees. 

TAYLOR,  C.  J.  Tbe  appellants,  as  com- 
plalnanto  below,  filed  their  bill  In  eanl^  In 
tbe  drcolt  court  of  Escambia  county  against 
tbe  appellees,  as  defendants  below,  alleging. 
In  substance,  as  follows:  That  the  complain- 
ants and  defendants  are  tbe  heirs  at  law  of 
Mary  A.  Care,  deceased,  who  died  on  the 
13tb  of  February,  1888.  In  Pensacola,  Fla.; 
that  said  Mary  A.  Caro  was  at  the  time  of 
her  death  the  head  of  a  fimiUy,  residing 
in  the  state  of  Florida,  and  was  seised  and 
possessed  and  residing  upOn  the  following 
described  real  estate  situated  In  the  city  of 
Pensacola,  Escambia  county,  Fla.,  to  wit, 
lots  12  and  18  and  north  half  of  lot  14  in 
block  1  of  the  Belmont  tract  in  said  dty. 
containing  less  than  one-half  acre,  and  being 
her  hmnestead;  that  the  eomplalnants  and 
defOndants  are  all  brothers  and  sisters,  and 
children  of  the  said  Mary  A.  Caro  and  bstt 
husband,  FhlUp  A.  Qiro,  who  died  on  the 
18th  of  November.  187S,  exc^t  tbe  defend- 
ants Annie  L.  Qnlna,  Philip  G.  Caro.  and 
John  Q.  Caro,  who  are  grandchildren  of  said 
Mary  A.  Caro,  being  children  of  her  son 
PfaU^  Caro,  deceased,  and  the  defendant 
Gr^ry  Qnlna,  who  Is  the  husband  of  Annie 
L.  Qnlna;  that  they  are  all  over  the  age  of 
21  years,  and  that  complainants  and  defend- 
ants are  ctHureeners  In  the  above-described 
real  estate,  each  of  them  being  entitled  to 
one-tenth  part  thereof,  except  Annie  L.  Qnlna, 
Phil^  G.  Caro,  and  John  O.  Caro,  who  are 
each  entitled  to  one-third  of  one-tenth  there* 
of;  that  DO  otbet  person  or  persons  are 
titled  to  any  part  thereof  or  claim  therein; 
that  complainants  are  desirous  that  a  parti- 
tion of  said  premises  shall  be  made  among 
the  said  several  parties  seised  of  and  «iti- 
tied  thereto.  The  bill  waives  answer  under 
oath,  and  prays  for  partition  of  the  said 
premises,  for  general  relief,  and  for  subpcena. 
The  defendants  answered  the  bill  admitting 
tbe  relationship  between  the  parties  as  alleg- 
ed, but  deny  that  the  complainants  and  de- 
fradants  are  coparceners  in  tbe  real  estate 
described  In  the  bill,  or  that  the  complain- 
ants or  defendants,  or  either  of  them,  are 
»ititled  to  any  piwportlonate  share  or  quan- 
tity in  the  same,  or  are  entitled  to  a  parti- 
tion thereof,  becaase,  as  defendants  aver, 
the  said  Mary  A.  Caro  was  the  owner  In  fee 
simple  of  the  property  described  In  the  bill, 
and  prior  to  her  death  she  made  a  will  by 
which  she  devised  the  said  property  to  two 
of  tbe  defendants,  viz.,  Florida  N.  Caro  and 
Georgia  A.  Caro,  which  said  will  remained 
unrevoked  at  the  time  of  her  death,  and  has 
been  duly  admitted  to  probate  since  her 
death  in  tbe  county  Judge's  court  of  Escam- 
bia (»unt7.  By  the  written  stipulations  and 
sgreements  of  the  parties  and  tbe  evidence 
taken  before  a  master  the  following  facts 
were  established:  Mary  A.  Caro,  widow  of 
Fblllp  A.  Carow  sluHrtly  after  bis  decease. 


buUt  a  dwelling  honse  on  the  real  estate  Id 
dispute,  and  removed,  thereto  with  her  chll- 
dren  who  were  not  tbea  married.  She  own- 
ed the  land  In  fee,  and  made  It  her  home 
and  place  of  actual  residence  for  many  years 
prior  to  her  death,  and  died  there.  As  her 
children  married,  tiiey  established  homes  tor 
themselves  elsewhere.  The  defendants  Geor- 
gia A.  Caro  and  Florida  N.  Caro  were  her 
daughters,  and  continuously  resided  with 
her,  making  her  home  their  home,  they  hav- 
hig  no  other  home  or  dwelling  place,  and 
resided  with  her  at  the  time  of  her  death. 
Their  mother  paid  for  and  supplied  tbe  food 
for  the  household.  Georgia  acted  as  nurse 
for  her  mother,  who  was  In  feeble  health  tm 
several  years  before  her  death,  and  attended 
to  her  personal  wants  generally.  Florida  at- 
tended ouilustvely  to  the  duties  of  ksepins 
house,  and  to  ber  mother's  outside  business 
affairs.  They  were  both  continuously  mem- 
bers of  th^  mother's  family  and  Ifonse- 
bold.  Both  of  them  were  of  age,,  and  had 
been  for  several  years  prior  to  tbdr  mother's 
death,  and  both  of  them,  by  sewing,  earned 
mough  money  to  supply  all  of  tiielr  wants 
except  their  food,  which  tbey  ate  at  their 
mother's  tabl&  ^tfa  of  them  were  contin- 
uously under  the  protection  of  their  motber*8 
rooftree  and  family  fireside. 

The  circuit  Judge,  upon  tbe  bill,  answer, 
and  evidence,  rendered  a  final  decree  ad- 
Judging  that  the  real  estate  in  question  was 
lawfully  devised  to  the  said  Florida  M.  Gkro 
and  Georgia  A.  Caro,  and  that  the  com- 
phiinants  were  not  entitied  to  parti tton 
tbraeof,  and  dismissing  the  bill  at  the  cost  of 
complainants.  Vcom  this  decree  the  com- 
plainants have  appealed  to  this  coorU  as- 
signing the  said  decree  as  error. 

The  drcnit  Judge  erred  In  making  tbe  de- 
cree appealed  from.  The  facts  In  the  case 
are  substantially  on  all  fours  with  tbe  facta 
In  the  case  of  De  Cottes  v.  Olarkson.  48  Fla. 
— ,  29  South.  442,  In  which  It  was  held  tibat 
the  widowed  mother  in  that  case  was  the 
head  of  a  family  at  the  time  of  her  death, 
within  the  meaning  of  section  1  of  article 
10  of  the  Constitution,  and,  having  chUdren 
In  b^ng,  that  she  could  not  devtee  h«r  bmne- 
stead  by  will.  That  case  Is  dedsive  of  tbls 
one,  and  we  consequently  hold  that  under 
the  facts  in  this  case  Mary  A.  Caro  was  the 
head  of  a  family,  within  the  meaning  of  said 
section  1  of  article  10  of  the  Constitotlon  of 
Florida  of  1886,  and  that,  having  children  In 
esse  at  the  time  of  her  death,  her  will,  In 
so  far  as  it  undertook  to  devise  her  home- 
stead to  two  of  her  children  to  the  exclu- 
sion of  the  others,  was  ln<^rative  and  void, 
and  that  the  complainants  were  entitled  to 
partition  and  division  among  her  heirs  at 
law  of  the  real  estate  constituting  such 
homestead. 

The  decree  anwaled  from  is  reversed,  with 
directions  for  such  further  proceedings  Id 
the  cause  as  may  be  conformable  to  eqnl^ 
practice  and  not  Inconsistent^ with  thlsioplu- 
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Iod;  the  appellees  to  b«  taxed  wWi  Uie 
eosta  of  tbto  appeal. 

UAXWBLIj,     took  no  part  In  tiw  dedalon 

of  tbl8  canse. 

OARTER,  J.  (concnning).  The  eonclaslon 
reached  In  De  Cottes  v.  Clarkeon,  43  Fla. 
— ,  20  Sonth.  442,  to  the  effect  that  an  nn- 
marrled  holder  with  children  cannot  dispose 
of  his  or  her  homestead  by  will,  Ig  thought 
br  oonnsel  for  appellees  In  this  case  to  be 
erroneous.  In  that  mse  the  question  Is  not 
dlBcassed  further  than  to  say  that  it  is  set- 
tled law  In  this  state,  not  denied  by  counsel 
hi  that  case.  In  the  present  case  the  opin- 
ion prepared  by  the  Chief  Justice  merely  fol- 
lows the  former  dectalon,  without  dlscosalng 
the  question  at  all.  and.  In  view  of  the  Tery 
able  brtef  of  the  counsel  for  appellees,  based 
largely  upon  the  written  opinion  of  the  dr- 
cnlt  judge,  I  deem  It  proper  to  discuss  the 
question  more  at  length.  In  Walker  v.  Red- 
ding, 40  Fla.  124,  23  South.  065.  It  Is  broadly 
stated  that  "under  article  10,  Const  1886, 
only  those  who  are  without  children  can  dis- 
pose of  their  homesteads  by  will."  Under 
the  Constitution  of  1868  It  was  uniformly 
held  that  the  homestead  could  not  be  dis- 
posed of  by  will  (Wilson  t.  Pridenbnrg,  19 
Fla.  461;  WUson  t.  Frldenberg,  21  Fla.  386, 
and  Brokaw  t.  McDongall,  20  Fla.  212),  but 
In  all  the  cases  decided  under  either  Consti- 
tution, except  De  Cottes  t.  Clarkson,  the  tes- 
tator left  a  wife  and  children,  and  this  fact. 
It  Is  thought,  makes  those  decisions  Inappli- 
cable to  the  presmt  question,  leaving  It  to 
rest  upon  De  Gottes  t.  Clarkson  alone.  So 
much  of  the  provisions  of  article  10,  Const 
1886,  as  hear  upon  the  qdestlon  to  be  decid- 
ed, reads  as  folloira: 

"Section  1.  A  homestead  to  the  extent  of 
100  acres  of  land,  or  the  half  of  one  acre 
wiOiln  the  Umits  of  any  Incorporated  dty  or 
town,  owned  by  the  head  of  a  famtty  resid- 
ing in  tidB  state,  together  with  (1,000  worth 
of  personal  property,  and  the  Improrments 
on  the  real  estate  shall  be  exempt  from 
forced  sale  under  process  of  any  court,  and 
the  real  estate  shall  not  be  alienable  without 
the  Joint  consent  of  husband  and  wife,  when 
tint  relation  exists. 

"Sec.  2.  The  exemptions  provided  for  in 
section  1  shall  inure  to  the  widow  and  heirs 
of  the  party  entitled  to  such  exemption." 

"See.  4.  Nothing  hi  this  article  eball  be 
construed  to  prerent  the  holder  of  a  home- 
stead from  alienating  his  or  her  homestead 
•o  exempted  by  deed  or  mortgage  duly  exe- 
cuted by  himself  or  herself  and  by  husband 
and  wife.  If  such  relation  exists;  nor.  If  the 
1>o1der  be  without  children^  to  prevent  him 
or  hef  from  disposing  of  his  or  her  homestead 
by  will,  in  a  manner  prescribed  by  law." 

The  contention  for  appellees  Is  that  the  re- 
itrlctlve  provisions  of  article  10  of  the  Con- 
Mftntion  apply  only  to  cases  where  the  owner 
of- the  honwstead  is'a -married  person. 


argument  to  sustain  this  contention  proceeds 
upon  the  theory  that  the  Constitution  does 
not  cast  up(xi  the  widow  and  heir  an  estate 
in  the  homestead,  nor  operate  as  a  statute 
of  descents  as  to  such  property;  that  the 
right  to  alienate  the  homestead  Is  not  de- 
rived from  the  Constitution,  hut  that  the  lat- 
ter merely  places  restrictions  upon  the  an- 
tecedent power  of  alienation  Incident  to  the 
ownership  of  the  property;  that,  therefore, 
the  second  sectitm  has  no  bearing,  and  Is  not 
to  be  considered.  In  determining  whether  the 
owner  can  dispose  of  the  homestead  by  will; 
that  the  only  restraint  upon  alienation  Is 
that  embraced  in  the  language,  "the  real  es- 
tate Shalt  not  be  alienable  without  the  Joint 
consent  of  husband  and  wife,  when  that  re- 
lation exists,"  found  In  the  first  section;  that 
this  restriction  applies  only  to  married  own- 
ers, and  that  it  applies  to  wills  as  well  as  to 
present  conveyances;  that  the  fourth  sec- 
tlon  does  not  further  restrict  alienation,  but 
merely  enunciates  a  rule  of  constructlou  to  he 
applied  to  the  provision  against  alienation 
found  in  the  first  section;  that,  as  applied  to 
wills,  It  authorizes  a  married  owner,  without 
children,  to  dispose  of  the  homestead  by  will, 
without  the  joint  consent  of  husband  or  wife, 
which  would  otherwise  be  required  by  sec- 
tion 1.  If  this  argument  be  sound,  I  think 
the  result  follows  as  a  logical  conclusion  that 
the  nomaiTled  owner  of  a  homestead  can  dis- 
pose of  it  by  win.  whether  there  be  children 
or  not  ^e  aignment  Is  plausible,  hnt  Its 
subtlety  and  Ingenious  refinement  must  fftll 
before  the  clear  and  obvious  Intent  pervading 
the  language  of  article  10.  No  one  can  read 
this  article  without  bebig  at  once  Impressed 
with  the  view  that  under  ft  the  homestead 
cannot  be  aliened  except  by  deed  or  mortgage 
dnly  executed  by  the  owner,  and  by  husband 
or  wife  If  the  relation  of  marriage  extsts, 
and  that  it  cannot  be  disposed  of  by  will  if 
the  holder  has  clrildren.  This  intention  stands 
out  80  bold  and  clear  that  he  who  runs  may 
read,  and  It  was.  without  doubt  so  under- 
stood by  the  people  In  adopting  the  Constitu- 
tion. The  object  of  construction  as  ap- 
plied to  a  written  constitution  is  to  give  effect 
to  the  Intention  of  the  people  in  adopting  It 
(Oooley's  Constitutional  Limitations  [6th  Ed.] 
p.  6&),  and  when  that  Intention  is  ascertained 
it  most  be  declared  without  regard  to  tech- 
nical rules  of  constrnctlon  (Id.  p.  70). 

The  Constitution  of  1885  is  a  revision  of 
that  of  1868.  The  homestead  article  of  the 
former  is  a  revision  of  a  similar  article  In 
the  latter,  and  we  must  look  to  the  former 
provisions  and  their  construction  In  deter- 
mining the  meaning  of  the  revision.  The 
first  section  of  the  homestead  article  of  the 
Constitution  of  1868,  so  far  as  applicable  to 
the  question  now  under  discussion,  was  the 
same  as  the  first  section  of  the  present  Con- 
stitution, except  the  words  "exempt  from 
forced  sale  under  process  of  any  court"  lu 
the  latter  were  nbstltnted  for  the  words 
*^8mptBd  from  forced  sale  tudec.  an^  prqj- 
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een  of  law**  In  the  former,  which  change  of 
language  has  no  bearing  apou  the  questlMi 
now  being  considered.  The  third  section  of 
the  former  Ck)n8tlttition  provided  that  "the 
exemptions  provided  for  in  section  1  of  this 
article  shall  accrue  to  the  heirs  of  the  party 
having  enjoyed  or  taken  the  benefit  of  snch 
exemption,"  while  the  language  of  the  Con- 
stitution of  1885  is  that  "the  exemptions  pro- 
vided for  in  section  1  shall  inure  to  the  widow 
and  heirs  of  the  party  entitled  to  such 
exemptions. "  In  the  former  Constitution  no 
language  was  found  similar  to  the  fourth  sec- 
tion of  the  present  one.  In  Wilson  v.  Friden- 
burg,  19  Fla.  461— the  flrst  case  bearing  on 
the  question  of  testamentary  disposition  of 
the  homestead— it  was  said  that  the  home- 
stead was  not  subject  to  such  dlspoaitlcMi  be- 
cause. If  It  were,  then  the  devisee  (In  that  case 
the  wife  and  children)  would  take  In  subordi- 
nation to  the  creditors  of  the  husband,  where- 
as the  Constitution  protected  the  homestead 
from  creditors  after  his  deatb  by  continuing 
the  exemption  thereof  to  the  heirs.  It  was 
also  said:  "The  authorities  in  point  are  that 
the  husband  cannot  devise  tbe  homestead. 
'The  existence  of  such  a  right  in  the  wife 
and  children'  (in  this  case  In  the  children) 
'Is  clearly  Incompatible  with  the  ^erclse  of 
such  a  power  over  It  by  him.'  Brettun  v.  Fox, 
100  Mass.  234;  Meech  v.  Meech's  Estate,  87 
VL  419;  O'Docherty  v.  McGloIn,  25  Tex.  72; 
Thomp.  on  Homesteads,  S  544."  It  is  nowhere 
suggested  in  that  case  that  the  will  was  not 
executed  with  the  "Joint  consent  of  husband 
and  wife,"  nor  that  tbe  clause  in  section  1  of 
tbe  Constltatlon  prohibiting  alienation  with- 
out snch  Joint  consent  operated  to  prevent 
alienation  by  will.  On  tbe  contrary,  It  Is 
perfectly  clear  from  the  language  used  and 
the  authorities  cited  to  sustain  tbe  pn^osttlon 
asserted  that  the  prohibition  upon  alienation 
by  win  was  found  in  the  language  of  the 
third  section,  to  the  effect  that  the  exemption 
provided  for  In  section  1  should  accrue  to  tbe 
heirs  of  the  party  having  enjoyed  or  taken 
tbe  benefit  of  such  exemption.  This  was  the 
coDStltulional  right  existing  In  the  children  In 
that  case  that  was  clearly  Incompatible  with 
tbe  power  to  devise  the  homestead.  The 
authorities  cited  show  clearly  that  the  de- 
cision was  based  upon  implied  prohibitions 
In  the  third  section,  and  not  upon  the  clause 
in  the  flrst  section  regarding  alimation  by 
the  Joint  consent  of  husband  and  wife;  and 
those  prohibitions  applied  to  every  holder  of 
a  homestead,  whether  married  or  unmarried, 
and  regardless  of  children.  A  brief  reference 
to  the  authorities  cited  will  demonstrate  the 
correctness  of  my  interpretation  of  the  de- 
cision. In  the  Massachusetts  case  the  statute 
provided  that  the  homestead  occupied  and 
owned  by  a  householder  having  a  family 
should  be  exempted  to  the  value  of  f 800  from 
sale  or  levy  on  execution;  that  no  release  or 
waiver  of  such  exemption  should  be  valid 
unless  by  deed,  and  no  conveyance  thereof 
by  the  husband  valid  .without  bis  wife's  Join- 


ing therein;  and  that  such  exemption  sboold 
continue  after  his  death  for  the  benefit  of 
his  widow  and  children,  some  one  of  them 
continuing  to  occupy  the  homestead  until 
the  coming  of  age  of  the  youngest  child  and 
the  death  of  tbe  widow.  The  court  said  that 
the  power  of  the  husband  to  terminate  tbto 
freehold  with  his  life  by  disposing  of  tbe 
land  in  his  will  is  inconsistent  with  the  spirit 
and  intent  of  the  statute,  as  manifested  In 
the  clause  declaring  that  no  release  or  waiv* 
er  except  by  deed,  and  no  deed  from  the  bus- 
band  alone  without  his  wife,  should  be  valid 
in  law,  and  that  the  exemption  should  contin- 
ue after  his  death  for  tbe  benefit  of  his  widow 
and  children.  In  the  Vermont  case  it  is  said: 
"The  Intent  of  the  homestead  act  is  to  create 
a  home  for  the  poor  debtor  and  his  family, 
which  shall  not  be  liable  for  his  debts,  and 
which,  upon  the  deatb  of  the  husband,  shall 
descend  to  the  widow  and  minor  children. 
The  spirit  of  tbe  act  and  all  its  provisions  in- 
dicate that  It  was  Intended  that  the  bnaband 
should  not  have  the  power  by  will  to  devise  it 
away  from  bis  wife  and  minor  children.  Be 
cannot  alienate  or  mortgage  It  without  the 
consent  of  the  wife.  If  be  die  leaving  a  wife 
and  children,  it  shall  vest  in  them  free  from 
his  debts."  In  the  Texas  case  It  is  said:  "The 
order  setting  apart  the  homestead  for  tiie  use 
of  tbe  widow  and  children  is  not  complained 
of.  It  was  certainly  proper,  irrespective  of 
the  disposition  of  the  fee  by  the  will.  Tbe 
statute  requires  the  court  to  set  aside  the 
homestead  foe  tbe  use  of  the  widow  and 
children  at  the  first  term  of  the  court  after 
the  inventory  and  list  of  the  claims  have  been 
returned,  which  may  be  before  the  solvency 
of  the  estate  has  been  Jndlcally  ascertained. 
Though  It  may  be  subject  to  final  partltltm 
and  distribution.  It  Is  not  assets  In  the  hands 
of  the  administrator,  but  the  use  of  It  as  a 
homestead  Is  reserved  to  the  family  during  tbe 
period  of  administration."  Judge  Thompson, 
In  section  540  of  his  work  on  Homesteads 
and  Exemptions,  says:  "The  homestead  ex- 
emption would  be  deprived  of  the  feature 
which  cbfefiy  recommends  it  to  favor  If,  np- 
on  tbe  death  of  the  head  of  the  ftimlly,  It 
should  be  withheld  from  his  widow  ami 
children,  and  subjected  to  administration  tor 
tbe  payment  of  his  debts."  After  referring 
to  the  statutes  of  the  various  states  providing 
for  the  transmission  of  the  homestead  upon 
the  death  of  the  head  of  tbe  family,  he  says. 
In  section  544:  "The  right  thus  secured  to 
the  widow  and  orphan  children  of  the  owner 
of  a  homestead  would  in  some  cases  be 
rendered  nugatory  If  be  could  deprive  them 
of  it  by  testamentary  disposition.  The  ex- 
istence of  such  a  right  In  them  Is  clearly  in- 
compatible with  tbe  exercise  of  such  a  power 
over  It  by  him."  The  last  clause  of  this 
language  of  Judge  Thompson  Is  quoted  ap- 
provingly, and.  Indeed,  Is  the  basis  of  tb«  de- 
cision of  this  court,  in  the  WIIson-Frldenburg 
Case.  It  will  thus  be  seen  that  the  decision 
at  this  court  was  not  based  alone  upon  ttie 

Digitized  by  Google 


Fla.) 


OABO  ▼. 


OARO. 


313 


dame  agalnat  alienation  in  the  first  section, 
bnt  more  directly  upon  the  third  section, 
which  continued  the  exemption  to  the  heirs 
upon  the  death  of  the  head  of  the  family. 
This  conclusion  la  supported  by  reason  as 
well  as  by  authority.  Schneider  t.  HofF- 
mann.  0  Mo.  App.  280;  Bell  r.  Bell,  84  Ala. 
61,  4  South.  18B;  Waples  on  Homesteads, 
pp.  44&456:  1  UnderhUI  on  WUIs,  S  69.  In 
McCrae  t.  McCrae,  103  Tenn.  719,  64  S.  W. 
079,  the  constitutional  provision  construed 
was:  "A  homestead  In  the  possession  of  each 
head  of  a  family  •  ♦  ♦  shall  be  exempt 
during  the  life  of  such  head  of  a  family  to 
tnnre  to  the  benefit  of  the  widow,  and  shall 
be  exempt  during  the  minority  of  their 
children  occupying  the  same."  The  word 
"inure"  Is  also  used  In  our  Constitution  of 
1886.  The  court  said:  "This  constitutional 
clause  clearly  preserves  the  homestead  upon 
the  death  of  the  husband  primarily  to  the 
widow,  so  that,  though  she  have  minor 
children,  her  sole  conveyance  will  effectually 
prevent  them  from  asserting  any  claim  or  in- 
terest in  It  as  against  her  alienee.  But  it 
also  recognizes  a  right  in  the  minors  which, 
there  being  no  widow  at  the  death  of  the 
head  of  the  family,  is  i^ratlve  at  once  In 
their  ftivor,  and  they  become  the  Immediate 
and  complete  beneficiaries  of  this  clause." 
Again,  It  Is  said  In  that  opinion:  'That  the 
testator  In  his  lifetime,  after  the  death  of  his 
wife,  conld  have  aliened  this  property  so  as 
to  have  deprived  bis  minor  children  of  a 
bomestead  in  It,  was  settled  In  Caldwell  v. 
Bowman,  1  Tenn.  Cas.  601.  But  It  does  not 
follow  that  this  could  be  done  by  the  exe- 
cution of  a  will.  The  power  of  alienation 
tmder  the  conditions  stated,  if  exercised  by 
deed,  would  have  operated  at  once  as  a 
transmutation  of  title,  and  this  would  have 
been  a  complete  act  during  the  life  of  the 
maker;  but  it  Is  otherwise  with  a  will.  This 
speaks,  whatever  its  date  may  be,  only  from 
the  death  of  the  tortator,  and  In  the  present 
case  taking  effect  then,  It  encountered  the 
Xnrovlslon  of  the  Constitution  which  creates 
a  homestead  In  the  mlocffE^  and  necesrarily 
yields  to  It"  See,  also,  Scbn^er  t.  HofC- 
ftjUT*!*,  supra. 

It  may  be  contended,  however,  that  the  re- 
marks of  Chief  Justice  Bandall  In  Brokaw  v. 
McDongall,  20  Fla.  212,  text,  225,  to  the 
effect  that  In  Wilson  v.  Pridenburg  it  was 
"held  that  the  language  of  the  article,  the 
homestead  'shall  not  be  alienable  without  the 
Joint  consent  of  husband  and  wife,  when  that 
relation  exists,*  operated  to  prevent  any  alien- 
ation or  other  testamentary  disposition  of  the 
homestead  by  such  bead  of  a  family  who 
may  die  leaving  a  widow  and  children," 
sliowB  tbat  the  real  ground  of  the  decision 
In  the  case  referred  to  was  not  as  I  have 
Int^reted  it,  but  was  based  upon  the  alien- 
ation claoae  in  the  first  section.  In  that 
case  the  remark  was  Incidentally  made  con- 
cerning a  matter  not  Involved  In  the  case 
then  before  the  court,  as  neither  party  was 


contending  that  the  will  of  the  homestead 
In  that  case  was  valid,  nor  that  the  decision 
In  the  formra-  case  upon  that  subject  was 
wrong.  The  court  was  asked  to  reconsider 
the  former  decision  as  to  the  status  of  the 
widow,  but  not  as  to  the  power  to  devise 
the  homestead.  In  the  subsequent  decision 
(Wilson  V.  Fridenberg,  21  Fla.  386)  the  court, 
speaking  of  the  homestead,  says  (text,  page 
389):  "It  was  the  homestead  of  the  testator. 
It  was  beyond  his  power  to  dispose  of  it  by 
will.  If  he  owed  no  debts,  bis  heirs  at  law 
were  entitled  to  It  by  the  laws  of  descent. 
If  he  owed  debts,  they  were  entitled  to  it  by 
the  laws  of  descent,  freed  from  the  debts  by 
force  of  the  constitutional  provision  of  home- 
stead exemption"— citing  Brokaw  v.. McDon- 
gall, 20  Fla.  212;  Wilson  v.  Fridenburg,  19 
Fla.  461;  and  Const,  art.  9,  9S  1,  8.  The  third 
section  of  article  9,  Const,  referred  to  was 
the  provision  that  the  exemptions  should  ac- 
crue to  the  heirs,  showing  clearly  tbat  the 
court  recognized  that  provision  as  entering 
Into  the  question  as  to  the  power  to  dispose 
of  the  homestead  by  wlll.  The  text-booka 
so  construe  the  Florida  decisions,  and  I  think 
they  are  right,  Waples  on  Homestead  and 
Exemptions,  p.  448.  Not  only  were  the  de- 
cisions of  this  court  as  I  have  shown,  based 
upon  the  third,  and  not  the  first,  section  of 
article  9,  Const  1868,  but  they  could  not  have 
been  baaed  upon  the  first  section,  because 
tbe  language,  "tbe  real  estate  shall  not  be 
alienable  withont  tbe  Joint  consent  of  hus- 
band and  wife,  when  that  relation  exists," 
had  no  application  to  testamentary  disposi- 
tions, as  I  shall  now  demonstrate.  I  do  not 
deny  tbat  the  word  "alienable"  may  be 
broad  enough  to  include  dispositions  by  will 
when  not  otherwise  restrained  by  the  con- 
text but  where  tbat  word  was  used  In  the 
first  section  with  respect  to  the  Joint  oonseot 
of  husband  and  wife,  and  following  this  sec- 
tion was  another  providing  for  the  continu- 
ance of  the  exemption  In  the  heirs  of  the 
head  of  the  family  from  and  after  his  death, 
as  was  the  case  here,  I  do  not  think  it  can 
be  said  that  the  word  "alienable"  was  In- 
tended to  embrace  testamentary  dispositions. 
In  Kansas  the  constitutional  homestead  pro- 
vision was  very  similar  to  the  first  section 
of  our  homestead  provision.  It  read:  "A 
homestead  to  the  extent  of  160  acres  of  farm- 
ing land,  or  of  one  acre  within  the  limits 
of  an  Incorporated  town  or  city,  occupied  as 
a  residence  by  the  family  of  the  owner,  to- 
gether with  all  the  Improvements  on  the 
same,  shall  be  exempt  from  forced  sale  un- 
der any  process  of  law,  and  shall  not  be 
alienated  without  the  Joint  consent  of  bus- 
band  and  wife,  when  that  relation  exists." 
Const,  art.  IS,  I  9.  It  was  held  in  a  well- 
reasoned  opinion  rendered  by  Valentine,  J., 
that  a  will  was  not  an  alienation  within  the 
meaning  of  the  constitutional  provision  quot- 
ed, and  therefore  that  the  married  owner  of 
a  homestead  could,  without  the  consent  of 
his  or  her  husband  or  wife,  dispose  of  the 
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homestead  hj  wlU.  yining  t.  Willis.  40  Kan. 
009.  20  Pac.  232.  Id  Soutli  Carolina,  In  con- 
Btralng  a  statute  tbat  "no  right  of  home- 
stead  shall  exist  or  be  allowed  In  any  prop- 
erty, real  or  personal,  aliened  or  mortgaged," 
It  was  held  that  property  devised  by  a  tes- 
tator waa  not  "aliened."  within  the  meaning 
of  the  statute,  so  aa  to  deprive  the  widow 
of  her  right  to  exemption  therein.  Hendrlx 
V.  Seaborn,  25  S.  C.  481,  30  Am.  Bep.  520. 
See.  also,  the  meaning  given  to  the  word 
"alienation"  In  Turner  v.  Bennett,  70  111.  263. 
Although  In  many  states  there  are  provlslona 
against  alienation  except  hy  the  joint  consent 
of  hnsband  and  wife,  I  have  been  unable  to 
find  a  case  holding  that  a  wUl  was  an  aliena- 
tion within  the  meaning  of  such  prorislons. 
It  cannot  be  supposed  that  the  Constitution 
intends  to  treat  a  will  as  an  alienation,  for. 
if  so.  It  would  require  a  Joint  will  on  the 
part  of  husband  and  wife  to  convey  the 
homestead.  A  will  is  Inherently  ambulatory, 
and  does  not  take  effect  until  the  death  of 
the  testator.  It  la  revocable  at  any  time 
while  the  party  Is  alive.  If  the  wife  gave  \ 
her  consent  by  will,  she  oould  revoke  It  at 
any  time,  either  before  or  after  the  death 
of  her  husband,  and  bw  consent  given  by 
the  will  would  never  become  operative  until 
her  death.  In  order  to  reader  a  will  valid, 
requiring  the  Joint  consent  of  husband  and 
wife,  the  parties  would  have  to  Join  in  death 
as  well  as  In  the  will 

The  first  section  of  the  old  as  well  as  the 
new  Constitution  deals  with  the  homestead 
and  alienations  thereof  during  the  lifetime  of 
the  owner,  but  its  transmission  on  his  death 
is  specially  dealt  with  In  subsequent  sections. 
By  the  old  Constitution  the  exemption  "ac- 
crues to  the  heirs"  upon  the  death  of  the 
party,  and  by  the  new  it  "inures  to  the  wid- 
ow and  heirs"  upon  his  death.  Neither  pro- 
vision regnlates  the  descent  of  the  property, 
but  It  does  regulate  and  provide  for  the  con- 
tinuance of  the  exemption  after  the  owner's 
death.  The  provisdons  are  based  upon  the 
theory  that  there  are  and  will  be  statutes 
regulating  the  descent  of  property,  designat- 
ing the  persons  who  siiall  be  helra,  and  the 
interests  they  shall  inherit,  and  regulating 
the  Interest  which  the  widow  shall  take  In  a 
decedent's  property,  whether  dower  or  other- 
wise. It  casts  the  exemption  upon  the  wid- 
ow and  upon  whomsoever  the  Legislature 
shall  have  designated  as  heirs  of  the  party, 
and  thus,  by  implication,  excludes  the  Idea 
that  the  party  may,  by  will,  designate  other 
persons  to  succeed  to  the  property  opon  his 
death.  As  the  Constitution  caste  the  etemp- 
tion  upon  the  widow  and  heirs.  It  is  absolute* 
ly  essential,  In  order  that  they  may  enjoy 
this  constitutional  right  that  the  tltie  of  the 
property  shall  descend  to  or  vest  in  them. 
As  waa  said  by  Judge  Westcott  in  the  Wl^ 
Bon-Fridenburg  Case,  if  we  admit  the  power 
to  devise  the  homestead,  it  will  be  subject 
to  debts  in  the  hands  of  the  devisees,  even 
though  the  devisees  may  be  the  widow  and 


those  who  would  have  taken  by  inheritance 
In  the  absence  of  the  will.  In  otiier  words, 
the  owner  might,  by  executing  a  will  to  take 
effect  at  his  death,  render  the  homestead  Ua* 
ble  to  his  debts  In  the  face  of  the  plain 
language  of  the  Constitution  that  the  exemp- 
tion enjoyed  by  him  shall  inure  to  the  widow 
and  heirs.  As  these  subsequent  sections  deal 
expressly  with  the  transmission  of.  the  ex- 
emption at  the  owner's  death,  it  Is  very  clear 
that  the  provision  respecting  alienation  is 
the  first  section  has  reference  to  alienations 
to  become  effective  in  the  owner's  lUetlmb 
Both  were  in  mind  bi  framing  the  article, 
and  both  are  provided  for  in  separate  sec- 
tions. 

This  brings  me  to  a  considaation  of  sec- 
tion 4  of  the  new  Constitution,  which  Is  a 
new  provision,  not  found  in  the  old.  It  la  la 
the  nature  of  an  int^iiffetation  clause,  but  it 
contains  limitations  upon  the  power  of  allui- 
ation  by  unmarried  owners,  and  cotain  limi- 
tations  upon  the  power  of  alienation  by  mBi<- 
rted  owners  moitioned  In  the  first  section, 
and  an  Interpretation  of  the  restrlctlonB 
upon  the  power  of  testamentary  disposItioD 
found  In  section  2.  This  section  Is  framed 
upon  the  theory  that  there  is  somewhere  In 
the  article  language  that  is  susceptible  of  be* 
Ing  construed  as  prohibiting  married  as  well 
as  unmarried  owners  from  making  deeds, 
mortgages,  or  wills  of  their  homesteads  In 
cases  not  intended,  or  ot  enabling  them  to 
make  them  in  cases  Intended,  to  be  prohib- 
ited.  And  just  here  I  will  say  that  the  laih- 
gnage  of  this  section  excludes  the  idea  that 
it  was  intended  merely  to  enlai^  the  powa 
of  alienation  restricted  by  the  first  seetitm 
BO  as  to  permit  a  married  owner  to  alienate 
by  will  the  hom«tead  without  the  Joint  con- 
sent of  husband  or  wife,  because  It  deals 
with  the  subject  of  alienations  and  wills  bj 
married  and  unmarried  owners  In  separate 
clauses,  showing  clearly  that  the  f  ram  era 
did  not  have  In  mind  simply  wills  of  married 
owners.   It  provides  that  "nothing  In  thin 
article"  (not  section  1  alone)  "shall  be  con- 
strued to  prevent  the  holdw  of  a  h(Hnestead" 
<not  the  married  holder)  "from  allenatlnff^ 
<tbe  same  word  used  in  section  1)  '*hls  or  her 
homestead  so  exempted  by  deed  or  mortgage 
duly  executed  by  himself  or  herselT'  (cleaxiy 
applicable  only  to  an  unmarried  holder)  "and 
by  husband  and  wife  if  such  relation  exists" 
(applicable  only  to  married  h<^ders),  "nor  tf 
the  holder"  (not  the  married  holder,  but  the 
holder,  whether  married  or  unmarried)  "be 
without  children  to  prevent  him  or  her  from 
disposing  or'  (not  alienating)  "his  or  her 
homestead  by  will,  in  a  manner  prescribed 
by  law"  (not  without  the  Joint  consent  re- 
quired by  the  first  section).   We  notice  bere 
the  clear  distinction  drawn  between  an  alleg- 
ation, soch  as  Is  mentioned  In  the  first  aeo 
tlon,  and  a  disposition  by  will,  shovring  tbat 
the  words  "alienable"  and  "alienated"  were 
not  used  in  tbe  sense  of  "devisable"  or  **de- 
vised."   If  the  only  llmitatloiMipon  tfaepow- 
Digilized  by  VjOOglC 
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er  to  alienate  was  that  found  In  section  1, 
that  "the  real  estate  shall  not  he  alienable 
wlthont  the  joint  coosent  of  husband  and 
wife,  when  that  relation  exists,"  and  this 
limitation  was  applicable  to  wills,  and  the 
only  purpose  of  section  4  was,  as  contended, 
to  permit  childless  married  owners  to  de- 
vise the  property  without  the  Joint  consent 
of  bnshand  and  wife,  the  framers  of  section 
4  certainly  used  a  greet  many  useless  and 
meaningless  words  to  accomplish  that  pur- 
pose. Constitutions  are  supposed  to  have 
been  framed  with  care,  and  the  words  used 
to  have  been  carefully  and  deliberately  se- 
lected. Cooley's  Constitutional  Limitations 
<6th  EM.)  72.  The  construction  contended  for 
would  not  only  permit  married  persons  with* 
out  children  to.  devise  their  homesteads  with- 
out the  joint  consent  of  the  husband  or  wife, 
but  would  enable  married  persons  with  chil- 
dren to  dispose  of  the  homestead  by  will,  if 
done  by  the  Joint  consent  of  husluind  and 
wife;  while  the  clear  intent  of  the  lan- 
guage used  Is  to  restrict  the  power  of  allena* 
don  by  devise  to  persons,  married  or  unnuuv 
ried,  who  have  no  children.  It  seems  to  me 
that  the  language  of  section  4  indicates  an 
Intention  more  extensive  than  that  attrlt>- 
nted  to  it  by  counsel.  It  means  to  restrain 
the  power  of  alienation  either  by  a  married 
or  an  unmarried  owner  to  an  alienation  by 
deed  or  mortgage  duly  executed  by  such 
owner,  and  by  the  husband  or  wife  If  that 
relation  exists.  It  means  to  restrain  the 
disposition  by  will  to  ebtldless  owners, 
wbethCT  married  or  unmarried,  and,  in  order 
to  accomplish  these  results,  it  enacts  a  rule 
of  Interpretation. 

There  Is  nothing  In  these  conclusions  in 
conflict  with  the  decision  in  Godwin  v.  King, 
31  Fla.  52S.  18  South.  108.  In  that  case  It 
waa  btid  that  the  Oonstitntion  does  not  un- 
dertake to  regulate  the  descent  of  property, 
bat  simply  exempts  a  certain  portion  of  the 
estate  of  tiie  head  of  the  fttmily  from  forced 
sale  under  process  of  any  court  for  the  debts 
of  mch  head  of  a  family,  and  to  continue  this 
exemption  after  his  defttii  to  his  widow  and. 
b^rs;  that  the  respective  shares  of  the 
widow  and  heirs  are  not  determined  by  the 
bomestead  article,  but  are  ascertained  under 
the  law  regulating  dower  and  the  descent  of 
property  in  force  In  this  states  Thte  conctih 
■Ion  does  not  conflict  with  the  views  herein 
expressed. 

The  only  other  case  I  deem  it  necessary  to 
rater  to  is  Etlnson  v.  Booth,  S9  Fla.  833,  22 
Sonth.  687.  It  was  there  b^d  that  there 
wwe  no  restrictions  in  the  Oonstitntion 
against  the  power  of  the  bolder  of  exempt 
personal  property  to  dispose  of  it  by  will, 
but  In  reaching  this  conclusion  it  vras  ex- 
pressly admitted  that  there  was  In  the  home- 
stead article  a  prohibition  against  the  power 
to  devise  the  homestead  by  a  holder  vrlth 
children.  The  view  that  the  disposition  of 
the  exempt  pwsonal  property  by  will  was 
not  restricted  was  reached  bj  the  applica- 


tlou  of  the  maxim,  *'Bxpresslo  unlus  est  ex- 
clusio  alterius."  It  was  thought  that  the 
express  restrictions  In  sections  1  and  4,  as 
to  real  estate,  negatived  the  Idea  that  any 
were  Intended  as  to  phonal  property,  either 
by  the  owner  In  bis  lifetime  or  by  will  to 
take  eftect  at  his  death.  There  is,  therefore, 
no  necessaiy  conflict  between  my  views  In 
this  case  and  those  there  expressed.  On  tiie 
contrary,  It  Is  there  admitted  that  tbs  real 
estate  Is  not  subject  to  testamentary  dispo- 
sition -where  the  holder  has  children. 


(«  na.  SIS) 
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(Supreme  Court  of  Florida.   March  81,  1903.) 

HARRIBD  WOUAN— SEPARATE  BSTATB— LOAN 
TO  HUSBAND'S  FIRM—GIFT  TO  HUS- 
BAND—VALIDITY. 

1.  Where  a  married  woman  owns  separate 
statutory  property,  and  Is  permitted  b;  her 
husband  to  maoage  and  control  such  property, 
and  it  is  apparent  that  the  busband  does  not 
exercise  any  coercive  or  Improper  iofluence  over 
the  wife  in  the  dispoeition  or  management  of 
aoeh  property,  and  the  wife  loans  her  money 
to  the  husband,  or  a  copartnership  In  which  he 
is  a  member,  for  the  purpose  of  condncting  a 
bnsinesB  in  wliicb  the  wife  clearly  disclainis  all 
interest  except  that  of  creditor  of  the  husband 
or  firm,  and  where  it  is  dlstiuctly  understood 
between  husband  and  wife  that  she  does  sna- 
tain  such  relation,  and  the  firm  executes  its 
notes  to  her,  or  to  a  trustee  for  her,  for  the 
moD^  loaned  by  her,  and  the  wife  dies,  leav- 
ing a  will,  and  executor  therein  named,  aud 
after  her  death  the  notes  are  dellTered  to  the 
execQtor  by  the  bank  in  which  the  wife  bad 
deposited  them,  on  a  bill  filed  by  the  executor, 
claiming  the  bueiness  aud  property  in  wtiich  the 
wife's  money-  had  been  invested  as  her  busluess 
and  het  turoperty,  and  praying  that  it  be  decreed 
to  be  her  business  and  property,  the  prayer  of 
such  a  bill  should  not  be  panted,  and  a  decree 
made  to  that  effect  is  erroneous. 

2.  While  a  wife  and  husband  cannot,  at  com- 
mon law,  make  valid  contracts  with  each  other, 
and  cannot  contract  with  each  other  at  law  in 
any  other  manner  than  is  permitted  by  the 
statute  law,  yet  in  equity  die  may  become  his 
creditor,  or  the  creditor  of  a  firm  of  which  he 
is  a  member,  aud  eaulty  will  enfnce  hax  rights 
growing  out  of  sucii  relation. 

8.  Courts  of  etinhy  recognize  the  right  of  a 
married  woman  to  make  gifts  to  her  nnsband, 
and  will  sustain  such  gifts  when  the  circum- 
stances show  that  there  has  been  no  fraud, 
imposition,  oppression,  or  nndue  luflDeuce  prac- 
ticed upon  the  wife,  no  advantage  taken  of  her 
in  obtaining  them,  and  the  gifts  are  sndi  as, 
under  the  circumstances,  are  fair  and  reasoua- 
ble. 

4.  In  order  to  constitute  a  valid  ^ift  from  the 
wife  to  the  husband,  the  transaction  must  be 
consummated  by  delivery  of  the  thing  giren; 
and  where  the  wife  has  loaned  her  nnsband 
or  n  firm  of  which  he  is  a  member  monej, 
and  has  taken  notes  for  such  loans,  aud  has 
retained  possession  of  them  until  her  death,  and 
has  not  delivered  them  to  her  husband,  there 
has  been  no  gift  to  the  husband  of  such  n^es, 
and  they  are  assets  of  her  estate. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Duval  Oonnty; 
Rhydon  M.  Call,  Jndge. 

•Rabeartns  denl^  M«r  IS,  UOS. 

Hnsbsnd  and  WU^  voL  M,  Omt.  Dls.  » 
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Bill  by  H.  D.  Fernandez,  executor  of  Wll- 
helmlna  Peters  Fritz,  against  S.  G.  Fritz. 
Decree  for  plaintiff,  and  defendant  appeals. 
Reversed. 

On  the  2ith  June,  1898,  J.  D.  Fernandez, 
as  executor  of  the  will  of  Wllbelmlna  Petars 
Fritz,  filed  his  bill  of  complaint  In  the  circuit 
court  of  Duval  county,  Fla.,  against  S.  Q. 
Fritz,  of  Jacksonville,  in  said  county,  where- 
tn  be  alleged: 

(1)  That  Wllhelmina  Peters  Fritz  departed 
this  life  on  the  20th  day  of  June,  1898,  at  her 
home  Id  said  city,  leaving  her  last  will  and 
testament,  which  has  been  duly  admitted  to 
probate  in  said  county. 

(2)  That  complainant  was  appointed  In  and 
by  said  will  executor,  and  duly  qualified  as 
such,  and  letters  testamentary  have  been  is- 
sued to  him  by  the  county  judge  of  said 
county. 

That  the  defendant,  S.  Q.  Fritz,  was 
the  lawful  husband  of  the  said  Wllhelmina 
P.  Fritz  during  her  lifetime. 

(4)  That  said  Fritz  was  a  poor  man,  and 
was  at  the  time  of  bis  intermarriage  wltb 
said  testatrix  possessed  of  no  money,  estate, 
or  property  to  any  extent  . 

(5)  That  the  said  testatrix  was  possessed 
of  a  large  estate  and  a  large  sum  of  money, 
and  securities  easily  converted  Into  money. 

(6)  That  the  said  defendant  for  some  time 
past  has  been  conducting  a  saloon  and  res- 
taurant on  Forsyth  street,  near  Hogan,  In 
said  city. 

(T)  That  be  has  Invested  In  the  said  busi- 
ness, in  the  purchase  of  fixtures  and  furni- 
ture and  in  wines,  liquors,  beer,  cigars,  and 
other  supplies  and  appliances  usual  in  bar- 
rooms and  restaurants,  the  sum  of  $8,461  of 
the  money  of  his  late  wife,  as  complainant  Is 
Informed  by  the  sworn  answer  of  said  Fritz, 
now  on  file  in  this  court  in  another  suit 

<8)  That  outside  of  the  said  saloon,  res- 
taurant, fixtures,  furniture,  stock,  supplies, 
and  appliances  the  said  defendant  has  no  vis- 
ible property. 

(9)  That,  the  money  of  the  said  testatrix 
having  been  used  as  above  stated  by  the  said 
defendant,  and  having  been  by  blm  Invested 
In  said  property,  complainant  Is  advised  that 
In  equity  the  said  property  was  the  separate 
property  of  testatrix,  and  that  complainant 
as  her  executor,  is  entitled  to  the  possession 
thereof,  and  that  said  Fritz,  In  equity,  took 
said  property  in  trust  for  said  testatrix,  and 
now  holds  the  same  In  trust  for  her  executor. 

(10)  That  said  complainant  has  demanded 
of  said  Fritz  possession  of  said  property,  and 
said  Fritz  has  refused  to  deliver  the  same, 
claiming  that  it  Is  his  property,  and  that  he 
is  a  debtor  to  the  estate  of  said  testatrix  to 
the  amount  of  the  moneys  of  testatrix  so 
used  by  him. 

(11)  That  the  entire  property  la  not  worth 
and  will  not  sell  for  as  great  a  sum  as  the 
amount  of  money  of  said  testatrix  Invested 
therein. 

(12)  That  since  the  death  of  the  testatrix 


said  defendant  has  been  carrying  on  the  busi- 
ness and  making  sales  and  has  deposited  a 
large  sum,  the  proceeds  of  such  sales,  In  the 
National  Bank  of  the  State  of  Florida  to  his 
own  credit 

(13)  That  said  Fritz  purchased  all  of  said 
property  with  the  money  of  said  testatrix, 
the  same  belns  ber  separate  property  under 
the  Constitution  and  laws  of  Florida,  and 
that  he  in  equity  holds  the  same  In  trust  for 
the  complainant  as  executor  of  the  said  Wll- 
helmina Peters  Fritz. 

Complainant  prayed  that  defendant  be  re- 
quired to  answer  the  all^ations  of  the  blU; 
that  he  be  decreed  to  have  taken  the  property 
described  In  trust  for  WllhelmlDa  P.  Fritz, 
and  to  hold  the  legal  title  In  trust  for  orator 
as  executor;  that  he  be  enjoined  from  using 
the  moneys  derived  from  the  busing  since 
the  death  of  Wllhelmina,  or  drawing  them 
from  the  bank;  that  the  same  be  decreed  to 
be  paid  your  orator;  that  a  receiver  be  ap- 
pointed to  take  charge  of  said  property  and 
business  pending  this  suit;  that  said  Frits 
may  be  required  to  account  for  and  pay  over 
to  your  orator  all  moneys  received  by  him 
I  from  the  said  saloon  and  caffi  and  from  the 
I  sales  of  any  of  said  property  between  the 
death  of  said  testatrix  and  the  time  when 
any  receiver  appointed  by  this  court  may 
take  charge,  and  general  relief.  The  allega- 
tions of  the  bill  were  sworn  to. 

On  the  24th  June,  1898,  defendant,  Fritz, 
answered  the  bill,  and  admitted  the  first  six 
allegations  of  the  bill.  He  admits  that  since 
about  4th  September,  1897,  he  had  been  con- 
dnctlng  a  saloon  and  restaurant  business  on 
Forsyth  street  near  Hogan  street,  In  Jack- 
sonville, but  allies  that  said  business  was 
and  is  his  own,  and  did  not  belong  to  bla 
said  wife.  He  admits  that  said  business  and 
fixtures,  furniture,  stock,  supplies,  and  ap- 
purtenances connected  therewith  constitute  a 
large  portion  of  the  property  of  which  de- 
fendant is  now  possessed.  He  denied  that 
he  purchased  said  property  with  the  money 
of  his  wife,  or  that  he  Invested  her  money 
to  the  extent  of  $8,4S1,  or  any  other  amount 
j  in  the  purchase  of  said  property,  and  denied 
that  In  equity  said  prop^ty  was  the  separate 
la-operty  of  his  said  wife,  or  that  complainant 
Is  entitled  to  the  same,  or  that  defendant  toc^ 
said  propCTty  in  trust  for  his  wife's  executor. 
Defendant  admits  that  complainant  demand- 
ed said  property,  and  that  defendant  refused 
to  deliver  the  same  to  him,  but  avers  the 
property  to  be  his  own,  and,  while  worth  a 
good  deal,  does  not  know  what  could  be 
realized  by  a  sale  tbo'eof.  Defendant  ad- 
mits that  he  has  been  condncting  and  carry- 
ing on  said  business  since  his  wife's  death, 
and  has  deposited  the  money  arising  there- 
from In  the  National  Bank  of  the  State  of 
Florida  to  his  credit  and  on  his  own  account 
even  since  he  has  owned  and  been  engaged 
in  the  business. 

The  defendant  avers  that  on  or  about  24tb 
December,  1895,  he  eutered^to  a  partner- 
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ship  wltliGustaveVon  Allwarden  to  conduct 
tbe  business  of  saloon  keepers,  liquor  dealers, 
restaurant  and  botel  keepers,  under  tbe  Arm 
name  of  G.  Von  Allwarden  &  Co.;  that  said 
partners  opened  tbe  business  and  purchased 
the  furniture  and  fixtures  now  owned  by  this 
defendant;  that  said  flna  borrowed  from  de- 
fendant's wife,  Wllhelmlna  Peters  Fritz,  and 
Invested  In  said  business,  tbe  sum  of  ^,500, 
and  gave  therefor  three  notes,  executed  in 
tbe  name  of  G.  Von  AUwarden  &  Co.,  to  one 
John  N.  C.  Stockton,  as  trustee  for  said  Wll- 
helmlna PetK«  Fritz;  that  thereafter,  dur- 
ing tbe  existence  of  said  partnership,  the 
said  firm  borrowed  from  the  said  defendant's 
wife  the  farther  sum  of  ^,961,  which  in- 
debtedness was  represented  In  part  by  the 
notes  of  said  firm  and  In  part  by  checks  of 
the  said  Wllhelmlna  and  by  an  open  account 
of  f201,  which  moneys  were  used  by  said 
firm  in  their  said  partnership  business;  that 
on  or  about  4th  S^tember,  1897,  the  defend- 
ant purchased  all  tbe  right,  title,  and  Interest 
of  said  Gustare  Von  Allwarden  In  said  Arm 
for  9600,  which  amount  defendant's  wife 
gave  him  to  pay  for  said  Interest;  that  said 
amount  was  not  a  loan  from  his  wife,  but  a 
gift  to  assist  him  In  building  up  a  business, 
and  that  afterwards  defendant's  said  wife 
paid  the  amount  then  outstanding  and  due 
by  the  firm  of  G.  Von  Allwarden  Sc.  Co. 
proper;  that  defendant  has  always  deposited 
the  moneys  arising  from  said  buelnees  is  tbe 
National  Bank  of  the  State  of  Florida  to  hfs 
own  credit,  and  has  always  used  the  same 
in  said  business  and  otherwise,  and  that  bis 
said  wife  well  knew  these  facts,  and  that  she 
did  not  in  any  way  control  or  manage  the 
business;  that  his  wife  had  large  property 
Intereeta  of  her  own,  which  she  managed  and 
controlled  for  herself  without  reference  to 
the  defendant,  and  with  which  he  had  noth- 
ing to  do;  that  she  collected  all  money  due 
from  her  property,  and  used  the  same  for 
her  own  nse  and  benefit,  as  she  thought  best; 
that  slie  always  kept  a  separate  bank  account 
in  her  own  name,  and  deposited  tier  moneys 
to  her  own  credit;  that  the  funds  arising 
from  defendant's  business  he  always  kept  sep- 
uate  and  distinct  from  bis  wife'a  property; 
that  defendant  has  given  'his  entire  time  and 
attention  to  this  business  ever  since  the  busi- 
ness was  started  by  the  firm  of  G.  Von  All- 
warden  &  Go.  In  December,  1SB5;  that,  while 
defendant's  wife  was  possessed  of  a  large 
and  valuable  estate,  she  did  not,  in  her  will, 
made  subsequent  to  their  marriage,  to  wit. 
In  1802,  and  b^ore  the  defendant  engaged  In 
his  said  business,  provide  for  tbe  defendant, 
leaving  him  only  $26;  that  defendant  be- 
lieves that  his  wife,  knowing  the  provisions 
of  her  win,  determined  and  intended  during 
her  lifetime  to  provide  for  defendant  by 
making  him  a  gift  of  the  moneys  loaned  and 
paid  out  by  her  on  account  of  the  said  busi- 
ness as  aforesaid. 

On  the  30tb  June,  1898.  the  circuit  Judge 
nude  an  order  apiwinttng  A.  6.  Hartildge 


receiver,  and  directed  him  to  take  possession 
of  the  saloon  and  business  known  as  the 
"Caf6  Belvedere,"  In  Jacksonville,  with  the 
furniture,  fixtures,  stock,  and  appliances,  or- 
dering defendant,  Fritz,  to  turn  over  the 
same  to  the  receiver,  and  adjoining  htm  as 
prayed  In  the  bllL 

On  the  19th  July,  1898,  replication  was 
filed,  and  on  18th  October,  1898,  Henry  C. 
Goodell  was  appointed  special  examiner  to 
take  the  testimony  and  report  the  same  to 
the  court 

Eleven  witnesses  were  examined  on  behalf 
of  the  defendant,  and  each  one  of  them  de- 
posed, in  substance,  that  they  bad  conversa- 
tions with  Mrs.  Fritz,  after  the  dissolution  of 
the  partnership  between  Fritz  and  Von  All- 
warden,  in  regard  to  tbe  saloon  business; 
several  of  them  with  reference  to  s^n^ 
goods,  liquors,  etc.,  to  her  for  the  business; 
and  each  and  all  of  them  testU^  that  Mrs. 
Fritz  said  to  them  she  did  not  own  the  busi- 
ness; that  she  had  given  It  to  Fritz,  and 
that  It  belonged  to  him,  and  was  under  his 
control,  So  far  as  the  record  shows,  all 
these  witnesses,  except  perhaps  one,  were 
disinterested;  and  upon  this  iwlnt  there  was 
no  proof  to  the  contrary. 

It  appears  there  was  a  chancery  suit  In 
Duval  county,  brought  by  Von  Allwarden 
against  Fritz  and  his  wife  In  1897  for  an  ac- 
counting. Involving  his  Interest  In  this  Iden- 
tical business.  Tbe  answer  of  S.  Q.  Fritz 
and  Wllhelmlna  P.  Fritz  In  that  case,  sworn 
to  on  4th  August,  1897,  was  offered  and  read 
In  evidence  in  tbe  case  at  bar.  It  Is  very 
voluminous,  and  only  such  [terts  as  seem  to 
be  pertinent  to  this  case  will  be  referred  to. 
Among  other  things  the  answer  contains  the 
following  allegations:  "And  these  defend- 
ants, further  answering,  say  that  Wilbelmlna 
Peters  Fritz  is  the  lai^est  creditor  and  tbe 
chief  creditor  of  the  firm  of  G.  Von  All- 
warden  &  Company,  and  more  interested  in 
the  success  of  tbe  business  than  any  other 
creditor,  since  Its  success  Is  her  only  hope  of 
being  repaid  tbe  moneys  due  her."  "And 
the  said  Wllhelmlna  Peters  Fritz  for  herself 
says  tbat  she,  as  such  creditor,  larger  than 
all  others  in  the  aggr^ate,  Is  opposed  to 
said  property  being  In  the  bands  of  a  receiv- 
er, and  Is  more  vitally  Interested  In  having 
the  business  operated  than  all  others;  that 
It  was  always  her  purpose  to  prevent,  so  far 
as  her  means  would  allow,  any  judgments 
against  the  concmi  In  favor  of  small  credit- 
ors, or  suits  to  harrasB  them,  since  her  own 
Interest,  by  reason  of  the  large  amount  due 
ber,  demanded  that  she  protect  the  concern 
by  assuming  or  paying  small  accounts;  and 
it  was  and  Is  hex  purpose  to  protect  by  pay- 
ment, if  the  necessity  arises,  the  amount  due 
upon  fixtures;  and  that  in  no  way  does  the 
said  complainant  stand  In  any  relation  or  at- 
titude of  having  the  debts  of  tbe  concern 
come  against  him,  but  that,  If  they  did.  It 
would  be  .matter  of  absolute  immateriality, 
■o  far  as  he  Is  concerned,  since     Is  without 
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means,  property,  or  reputation  In  the  com- 
munity for  sobriety  or  business  habits  or  pe- 
cuniary responsibility."  Tbls  answer  was 
sworn  to  by  both  &  O.  Frtte  and  Wilbelmlna 
P.  Fritz. 

The  will  of  Wllhelmlna  P.  Frlte  was  In- 
troduced and  read  In  evidence.  This  will  is 
dated  14th  Jnne,  A.  D.  1893,  and  the  ninth 
paragraph  Is  as  follows:  "I  give  and  be- 
queath to  my  fansband,  George  Fritz,  the  sum 
of  twenty-flre  dollars  ($25.00),  which  I  di- 
rect my  executor  hereinafter  named  (the  com- 
plainant In  this  snit)  to  pay  and  take  bis  re- 
ceipt therefor." 

It  appears  from  the  testimony  of  complain- 
ant that  the  National  Bank  of  the  State  of 
Florida  turned  over  to  the  executor  53  notes 
executed  by  the  firm  of  Von  Allwarden  & 
Co.,  some  of  them  Immediately  to  ■Wllhelmlna 
P.  Fritz,  and  some  to  John  N.  O.  Stockton 
as  trustee  for  her.  They  were  introduced 
and  read  In  evidence,  and  represent  varlons 
sums  of  money  which  Wllhelmlna  had  loan- 
ed the  firm  to  begin  and  carry  on  the  busi- 
ness. In  addition  to  tbese  notes,  the  bank 
turned  over  to  the  executor  over  $30,000  of 
other  assets,  but  there  were  other  assets  the 
amount  of  which  is  not  given-  It  is  plain 
from  the  testimony  that  the  firm  of  G.  Von 
Allwarden  &  C!o.  consisted  of  G.  Von  All- 
warden  and  S.  G.  Fritz,  and  of  no  one  else. 

It  Is  stated  by  Mr.  John  E.  Hartiidge,  who 
was  Mrs.  Fritz's  attorney,  that  in  a  conver- 
sation between  Mrs.  Fritz,  Mr.  Fritz,  and 
himself  Mrs.  Fritz  said  that,  to  protect  her- 
self, she  wished  always  to  have  the  first 
Hen  on  the  business  as  against  any  other 
debts,  and  she  paid  many  things  for  the  pur- 
pose of  keeping  the  establishment  free  from 
debts  and  Mens.  He  also  stated  on  the  day 
of  Mrs.  Fritz's  burial,  or  near  that  day.  Frits 
asked  him  if  be  could  open  up  the  business, 
and  that  be  answered  be  (Hartridge)  had 
nothing  to  do  with  it,  but  thought  the  execn- 
tor  would  authorize  htm  to  do  so,  as  It 
would  Impair  the  value  of  the  business  to 
have  the  place  shut  op;  and  that  on  the 
day  the  will  was  probated  he  was  asked  by 
Frttz  to  Intercede  with  the  executor  to  allow 
him  to  run  the  business  until  he  could  make 
arrangements  with  some  large  brewer  to 
take  it  up  for  him  to  operate.  Mr.  Hartrldga 
also  testified  that  after  Mrs^  Fritz's  marriage 
to  Fritz  she  retained  control  of  her  property. 

We  think  It  clearly  appears  from  the  testi- 
mony that  Mrs.  Frits  was  a  woman  of  busi- 
ness experience  and  capacity;  that  her  hus- 
band bad  DO  undue  Influence  over  her,  and 
that  he  was  without  property  when  he  was 
married  to  Mrs.  Fritz;  that  their  relations 
were  not  unpleasant,  and  that  she  was  desir- 
ous of  aiding  him  In  building  up  a  BoccesB- 
ful  business. 

On  the  14th  June,  1899,  the  court  made 
a  final  decree,  wherein  it  Is  "ordered,  ad- 
Judged,  and  decreed  that  the  entire  property 
described  in  the  complainant's  bill  herein, 
and  vblch  was  taken  posseBsioii  of  and  sold 


the  receiver  appointed  herein  by  a  decree 
of  this  court,  was  purchased  with  mon^ 
which  was  then  and  there  the  statotory  sep- 
arate property  of  the  defendant's  wife,  aqd 
that  the  moneys  in  the  bauds  of  the  receiver, 
the  proceeds  of  the  sale  of  said  proper^,  Is 
assets  of  the  estate  of  Mrs.  Wllhelmma  Pet- 
ers Fritz,  deceased,  and  that  complainant  is 
entitled  to  receive  the  same  as  her  executor." 

From  this  decree  an  appeal  was  taken  to 
this  court 

E.  P.  Axtelt  and  M.  O.  Jordan,  tor  appel- 
lant.  W.  B.  Young,  for  appellee. 

HOOKER,  J.  (after  stating  the  facts). 
There  are  four  assignments  of  «ror:  First 
The  court  erred  in  allowing  complainant  by 
order  dated  March  16,  1899,  10  days  to  take 
testimony  in  rebuttal  after  the  cause  bad 
been  set  down  for  hearing  for  complainant 
The  replication  was  filed  19th  July,  1898.  No 
testimony  was  taken  until  IQth  October, 
1898,  the  special  examiner  having  been  ap- 
pointed on  18th  October,  1898.  On  the  19tli 
October  the  defendant  examined  bis  witness- 
es, and  the  complainant  objected  on  the 
ground  that  the  time  had  expired,  and,  rely- 
ing on  this  objection,  set  the  cause  for  a 
bearing,  and  on  March  16,  1899,  moved  the 
court  to  exclude  and  suppress  the  testimony 
of  defendant  taken  on  the  19th  October, 
189S,  on  the  ground  It  was  not  taken  within 
three  months  after  the  cause  was  at  issue, 
and  to  exclude  the  testimony  of  defUdantt 
Fritz. 

The  court  correctly  denied  the  motion  to 
suppress  the  testimony  taken  on  the  19th 
(Maxwell  v.  Jacksonville  Loan  &  Imp.  Co., 
decided  at  present  term,  34  Sonth.  256).  and 
also  correctly  granted  complainant  10  days 
to  take  testimony  in  rebuttal.  Inasmuch  as 
the  defendant  waited  until  the  last  moment 
to  take  his  testimony,  we  discover  no  error 
or  sbuse  of  discretion  onda  this  asalgn- 
ment 

The  second,  third,  and  fonrtb  asstgnments 
of  error,  are  as  follows:  Second.  The  court 
erred  In  decreeing  that  the  entire  property  de- 
scribed in  complainant's  bill,  and  which  was 
taken  possession  of  and  sold  by  the  receiver 
appointed  herein  by  the  decree  of  this  court, 
was  purchased  with  money  wblcb  was  then 
and  thereafter  the  separate  statutory  proper- 
ty of  the  defendant's  wife. 

Third.  The  court  erred  in  decreeing  that 
the  money  in  the  hands  of  the  receiver,  the 
proceeds  of  the  sale  of  said  property.  Is  as- 
sets of  the  estate  of  Mrs.  Wllhelmlna  Peters 
Fritz,  deceased,  and  that  complainant  Is  en- 
titled to  receive  the  same  as  her  executor. 

Fourth.  The  court  erred  in  making  the  de- 
cree dated  June  14.  1899,  whereby  It  was  de- 
creed that  the  property  described  In  the  bill 
of  complaint  was  the  separate  stotutory 
property  of  Wllhelmlna  P.  Fritz,  and  that 
complainant,  as  her  executor,  was  entitled 
to  receive  the  proceeds  of  the  sale  of  said 
property. 
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Tbe  tbeorr  of  tbe  bill  of  complaint  la  Uut, 
Inaamnch  as  Mrs.  FriVB  money  boagbt  and 
paid  for  tbe  saloon  property*  Uqum,  flxtarea, 
etc.,  IrrespectlTe  of  tbe  real  agreement  of 
Mrs.  FritB  Kltb  Von  AUwarden  &  Co.  or  ber 
bnaband,  tbat  tbe  iwoperty  was  really  bers; 
that  imder  oar  statute  (section  2071,  Ber.  SL 
1892}  tbebusbandwastbe  wife's  trustee;  and 
tbat  tbe,  being  a  married  woman,  could 
make  no  ctmtract  wl^  ber  bnaband  wltb  re- 
gard to  ber  sqiarate  statutory  property. 

It  le  contended  by  appellee  tbat  tbe  law  of 
Alabama  as  to  a  married  woman's  s^arate 
statutory  property  more  nearly  resembles  oar 
own  tban  tbat  ot  any  otber  state,  and  that 
tbe  consent  of  tbe  wife  can  impart  no  valid- 
ly to  tbe  Investment  of  b^  money  In  ber 
bnsband'B  name,  or  In  tbe  name  of  Von  All- 
warden  ft  Co,  The  case  of  De  Bardelaben  t. 
Stondenmlre,  82  Ala.  674,  2  Sontb.  488,  Is  re- 
lied upon, 

Tbe  sections  of  tbe  Alabama  Code  of  1876, 
on  wblcb  tbU  dedston  Is  based,  are  tbe  td- 

lowing,  tIz.: 

"Sec.  2705.  All  property  of  the  wlf^  held 
her  previous  to  the  marriage,  or  which 
she  may  become  entitled  to  after  the  mar- 
riage, In  any  manner,  is  the  separate  estate 
of  tbe  wife,  and  Is  not  subject  to  the  pay- 
ment of  the  debts  of  the  hneband. 

"Sec.  2706.  Property  thus  belonging  to 
tbe  wife,  Testa  in  the  husband  as  ber  trus- 
tee, who  has  the  right  to  manage  and  control 
the  same,  and  is  not  required  to  account 
with  the  wife,  her  belrs,  or  legal  representa- 
tlTcs,  for  the  rents,  Income  and  profits  there- 
of; but  sncb  rents.  Income,  and  profits  are 
not  subject  to  tbe  paymwt  of  the  debts  of 
the  husband." 

In  the  case  cited  the  hasband  was  charged 
with  committing  waste  on  the  statutory  sep- 
arate property  (real  estate)  of  tbe  deceased 
wife.  It  was  contended  that  tbe  land  from 
wblch  the  bouses  were  removed  was  made 
tlw  wife's  equitable  separate  estate  by  rea- 
son of  an  antenuptial  agreement  between  her 
and  her  husband,  by  which  be  renounced  his 
marital  rights  In  the  property,  and  agreed 
to  let  the  wife  have  tbe  complete  control  and 
management  of  It.  The  agreement  was  ver- 
bal, and  not  reduced  to  writing.  Tbe  court 
■ays:  "Whatever  effect  such  agreemoit 
wonld  have  operated  to  produce  If  It  bad  re- 
lated to  personal  property.  It  was  void  under 
the  Influence  of  tbe  statute  of  fraud,  because 
tbe  rigbt  of  tbe  husband  was  an  Interest  in 
land,  and  not,  therefore,  a  proper  subject  of 
vsrbal  transfer."  It  Is  perfectly  evident  tbat 
our  statute  (section  2071,  Rev.  St.  1882)  does 
not  vest  tbe  proper^  of  the  wife  In  the  hus- 
band, especially  In  view  of  section  1,  art  11, 
of  onr  Oonstltntion  of  1886.  In  the  case  of 
Bfazye  v.  Root,  27  Fla.  453,  8  South.  636.  this 
court  examined  with  care  the  provisions  of. 
onr  statute  law,  now  contained  In  said  sec- 
tion 2071,  Rev.  St.  1892;  and  as  to  the  pro- 
vision tbat  the  property  gt  the  wife  ^all  re- 
main In  tbe  care  and  management  of  tbe  boft*  ■ 


band  the  court  says  (page  4(12,  27  Fla.,  page 
6S9,  8  South.):  "Tbe  object  of  tbe  proviso 
was  the  care  and  management  of  the  wife's 
property;  and  there  Is  nothing  In  these  oon- 
Bideratkma  Inconsistent  wltb  an  entire  ae- 
ration and  ind^endence  of  tbe  title  of  her 
property,  and  of  any  control  on  his  part  other 
than  actual  care  and  management  of  the 
property"  (Italics  onrs.)  It  also  s^  tbe 
provisions  "tbat  tbe  wife  shall  not  be  en- 
titled to  sne  ber  husband  for  tbe  rent,  hire, 
issues,  proceeds,  or  profits  of  tbe  property, 
nor  shall  the  husband  charge  for  his  man- 
agement and  care  of  tbe  property,  are  not 
evidence  that  tbe  Legislature  Intended  that 
the  rents  and  profits  should  continue  to  vest 
in  tbe  huaband,  aa  at  common  law,  and  be 
liable  for  bis  debts.  •  •  •  Without  this 
section  there  would  have  been  ground,  in 
view  of  the  broad  language  of  the  first  sec- 
tion, for  holding  tbe  purpoee  of  the  Legisla- 
ture to  be  that  the  husband's  care  and  man- 
agement ot  this  separate  statutory  property 
should  be  as  an  ordinary  trustee,  to  be  called 
to  account  and  entitled  to  compensation." 
It  Is  further  said  (page  464,  27  Fla.,  page 
680,  8  South.)  that  these  provisions  were  in- 
tended for  tbe  ben^t  of  the  husband  and 
wife  and  family.  From  this  and  other  ded- 
slons  of  this  court,  as  welt  as  from  tbe  plain 
meaning  of  tbe  constitution,  we  do  not  think 
tbat  section  2071,  Rev.  St  1802,  thrusts  tbe 
husband  in  invitom  into  a  trust  relation  to 
bis  wife's  property,  though,  of  course,  be 
may  become  such  a  truatee  by  bis  dealing 
with  her  property. 

This  court  has  recognised  the  differences 
between  the  equitable  estate  of  a  married 
woman  and  ber  separate  statutory  property 
in  several  cases.  Falrchild  v.  Knfght,  18  Fla. 
770;  Harwood  v.  Root  20  Fla.  040.  It  has 
also  held  tbat  a  married  woman  can  make 
no  contract  which  makes  her  personally  li- 
able, either  at  law  or  in  equity.  Prentiss  v. 
Paisley.  25  Fla.  927,  7  South.  66,  7  L.  B.  A. 
640;  McQuald  v.  Fontane.  24  Fla.  609.  6 
South.  274,  and  other  cases.  At  the  common 
law  a  man  and  wife  could  make  no  contract 
with  each  otber,  and  thdr  contracts  are 
nullities.  2  Story's  Eq.  Jur.  asth  Bid.)  | 
1872.  But  courts  of  equity,  white  they  fol- 
low the  law,  will,  under  certain  drcnmstau- 
ces,  give  full  force  and  validity  to  postnup- 
tial contracts.  Id.  note  "a."  In  section  1372, 
Id.,  it  Is  said:  "It  is  upon  similar  grouuda 
tbat  a  wife  may  become  a  creditor  of  her 
husband  by  acts  and  contracts  during  mar- 
riage, and  her  rights  as  such  will  be  en- 
forced against  him  and  his  representatives. 
Thus,  for  example.  If  a  wife  should  unite 
with  h&  husband  to  pledge  her  estate,  or  oth- 
erwise to  raise  a  sum  of  money  out  of  it  to 
pay  his  debts  or  to  answer  bis  necessities, 
whatever  might  be  the  mode  adopted  to  carry 
tbat  purpose  into  effect  the  transaction 
would,  In  equity,  be  treated  according  to  the 
true  intent  of  tbe  parties.  She  would  be 
deemed  «  creditor  or 
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orlglnallT  andmtood  betwem  tiiem)  for  fbe 
rom  80  paid,  and  sbe  Tronld  be  entitled  to 
retmbnrsemmt  ont  of  bis  estate,  and  to  the 
like  priTileges  as  belong  to  other  oedltore." 
Medaker  t.  Bonebrake,  108  U.  &  66,  2  Snp. 
Gt  351.  27  Ed.  664;  Sims  T.  Rickets,  85 
Ind.  181,  9  Am.  679;  Edelen  y.  Eldelen, 
11  Md.  415;  15  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  803.  In  like  manner  courts  of  equity 
recognize  the  rlgbt  of  a  married  woman  to 
make  gifts  to  tbe  husband  when  the  drcu no- 
stances  show  that  there  has  been  no  frond, 
Imiwsltios,  oppression,  or  undue  Influence 
practiced  upon  tbe  wife,  no  advantage  taken 
of  her,  and  the  gifts  are  sncb  as,  under  tbe 
drcumstances.  are  fair  and  reasonable.  2 
Story's  Bq.  Jur.  |  1388  et  seq.;  2  Bishop  on 
Law  oi  Married  Women,  ||  174,  175.  There 
Is,  at  course,  a  difference  between  the  wife's 
power  of  disposition  of  a  purely  equitable 
estate  and  of  ber  purely  statutory  property. 
In  the  former  case  courts  of  equity  recognize 
ber  complete  power  of  disposition,  unless 
that  power  was  limited  lb  the  Instrument 
creating  tbe  estate.  In  the  latter  ease  the 
power  of  disposition  Is  regulated  by  the  stat- 
utes which  create  the  separate  statutory 
property.  Crawford  r.  Gamble,  22  Fbt.  487; 
Springfield  Go.  v.  Ely,  44  Fla.  — ,  82  South. 
802.  In  this  state,  as  a  married  woman  may 
transfer  and  convey  her  separate  statutory 
property  wlUi  the  consent  of  her  husband 
(aectlco  2072,  fiev.  St  1892),  no  reason  la  con- 
ceived why  she  may  not  make  a  gift  to  him 
of  hor  property.  If,  as  said  before,  there  is  no 
coercion  or  undue  Influ^ce  exerted  upon  her 
In  causing  her  to  make  the  gift;  as  his  ac- 
ceptance involves  his  consent  to  the  transfer, 
which  Is  essential  to  the  gift,  tbe  nature  of 
the  transfer  being  governed  by  tbe  nature  of 
tbe  property.  Oldenburg  v.  Miller,  82  Mich. 
650,  46  N.  W.  1041;  Osbum  v.  Throckmorton, 
90  Va.  SU,  18  S.  E.  285;  Martin  r.  lennlngs. 
52  S.  0.  371,  29  S.  E.  807;  14  Am.  A  Eng. 
Qacy.  Law  (2d  Ed.)  1034.  It  la  essential, 
however,  to  a  valid  gift  inter  vivos,  that 
tbne  be  "a  gratuitous  and  absolute  transfer 
of  tbe  property  from  the  donor  to  the  donee, 
taking  effect  Immediately,  and  fully  executed 
1^  a  delivery  of  tbe  property  by  the  donor 
and  an  acceptance  thereof  by  tbe  donee."  14 
Am.  ft  Eng.  Kncy.  Law  (2d  Ed.)  p.  1015; 
Horn  T.  Oartman,  1  Fla.  68;  Powell  v.  Leon- 
ard, 9  Fla.  359;  Ross  V.  Walker,  44  Fla.  — » 
82  South.  934. 

Applying  the  foregoing  principles  to  this 
case,  we  find  that  the  bill  Is  constructed  on 
title  theory,  as  said  before,  that  tbe  husband 
was  the  statutory  trustee  of  bis  wife's  prop- 
erty, and  that  property  bought  with  money 
which  sbe  loaned  the  firm,  of  which  ber  bus- 
band  was  a  member,  continued  to  be  her 
property,  and  that  the  decree  appealed  f^m 
follows  fbe  the<»7  of  tbe  bill. 

The  fticts  show,  we  think,  conclusively, 
ttaat  Mrs.  Fritz  was  a  woman  of  business 
capacity  and  Judgment;  that  Abe  was  not 
under  tbe  coercive  Influence  of  her  huabandi 


tbat  the  rdatlon  which  she  Intended  to  occu- 
py to  the  firm  of  Yon  Allwarden  &  Go.  was 
that  of  creditor;  iliat  sbe  claimed  no  sort  of 
IntoQBt  In  the  busbiess  of  that  firm  other 
than  ttaat  of  creditor;  tbat  sbe  managed  and 
contrdlied  heat  own  property,  and  ttaat  ber 
husband,  Fritz,  never  asserted  any  so-called 
marital  right  to  manage  or  control  It,  and. 
granting  that  he  had  sncb  rights,  that  he 
waived  them;  tbat  after  the  dissolution  of 
the  firm  ctf  Von  Allwarden  &  Go.  she  recog- 
nized her  husband  as  tbe  owner  of  tiie  prop* 
erty  and  business  of  the  firm,  and  that  she 
manifested  a  desire  to  make  a  provision  for 
ber  husband,  which,  under  tbe  circumstances, 
was  not  nnreas<mable,  but  that  the  notes  in* 
troduced  In  evidence  were  never  parted  with 
by  Mrs.  Fritz,  never  delivered  to  her  hus- 
band, and,  whatevw  else  she  may  have  given 
him,  she  did  not  In  law,  give  him  these 
notes;  that  these  notes  belong  to  the  ex- 
ecutor, are  assets  of  tbe  testatrb^s  estate, 
and  in  a  proper  proceeding  are  enforceable 
against  the  firm  which  executed  them,  and 
the  members  thereof. 

It  follows  tiiat  the  decree  was  oroneous, 
and  It  is  braeby  reversed,  at  the  cost  of  ap- 
pellee, with  leave  to  complainant  below,  if 
he  so  desires,  to  amend  the  bill,  making  Von 
Allwarden  A  Co,  parties  defendant  and  with 
such  other  appropriate  amendments  In  the 
all^atlons  and  prayer  as  may  be  necessary 
to  presmt  the  claims  of  tbe  testatrix  in  ac- 
cordance with  the  views  here  stressed. 


m  VOm.  4Sn 
BOOERS  V.  STATE. 
(Supreme  Court  of  Minissippi.   May  IS,  1908.) 

HOMICIDB— INSTRnCTIONS. 

1.  A  charge  tbat  If  defendant  was  the  as- 
sessor aod  provoker  of  the  difficulty,  and  pre- 
pared himself  for  it  by  arming  himself  with  a 
pistol,  and  soaght  oat  the  deceased.  Intending 
to  use  tbe  pistol,  and  then  shot  and  killed  de- 
ceased, be  was  guilty  of  murder,  was  errone- 
ous, as  denying  defendant  tbe  right  of  »elf- 
deCeuse. 

2.  A  charge  that  If  there  had  been  trouble  be- 
tween defendant  and  deceased,  and  they  agreed 
to  face  each  otber,  and  each  armed  himself 
with  a  pistol,  and  they  did  so  ftice  each  other, 
and,  in  the  meeting,  defendant  killed  deceased, 
defendant  was  guiJty  of  murder,  was  errone- 
ous, where  there  was  no  erideuce  that  the  par- 
ties had  agreed  to  such  a  meeting,  and  the 
meeting  had  was  for  the  paruose  of  adjusting 
a  misunderstanding  between  the  parties,  and  w 
removing,  if  possible,  all  stain  from  the  chai^ 
acter  of  a  certain  girl. 

Appeal  from  Circuit  Qonrt,  Neshoba  Coun- 
ty; G.  Q.  Hall,  Judge. 

H.  H.  Rogers  was  convicted  of  murder, 
and  appeals.  Reversed. 

S.  A.  Wltherspoon,  W.  T.  Houston,  and  U 
U.  Soutbworth,  for  appellant  Woods,  Few<- 
ell  A  Fewell  and  J.  N.  Flowers,  Aast  Atty. 
Gen.,  tbr  tbe  State. 

FRIGE,  J.  Tbe  grand  Jury  of  Neshoba 
county,  March  8^  190!,  In^i^e^^B^^^:^^^ 
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Cot  fb9  nnrder  of  Tom  A.  BTid,  and  on  De- 
cember 23,  190^  he  was  tried,  convicted, 
and  senteiHKd  to  lite  Imprisonment;  and  the 
case  is  here  on  appeal,  with  a  record  chal- 
lenged by  the  defendant  with  forty-four  as- 
signments of  error.  We  will  consider  but  one 
of  the  numerous  errors  aaslgnedt  In  so  far 
as  it  relates  to  two  charges  gWen  for  tiie 
state— Xo8.  2  and  6. 

Charge  Na  2  Is  in  the  following  language: 
"If  the  jury  shall  believe  from  the  evidence, 
beyond  all  reasonable  doubt,  that.  In  the 
difficulty  In  which  Byrd  lost  his  life,  that 
the  defendant  was  the  aggressor  and  pro- 
voker of  the  difficulty,  and  that  he  prepared 
himself  for  it  by  arming  himself  with  a 
deadly  weapon,  to  wit,  a  pistol,  and  sought 
oat  tbe  deceased  and  provoked  the  difficulty, 
Intending  to  use  his  pistol  and  overcome  bli* 
adversary,  If  necessary,  and  that  he  then  fhoi 
and  UUed  Byrd,  he  Is  gollty  of  murder,  and 
the  Jury  should  so  find."  This  instruction 
charges  the  Jury,  in  substance,  that  if  they 
believe  that  the  defendant  was  the  aggressor 
and  provoked  the  difficulty,  and  armed  him- 
self for  it,  and  sought  oat  Byrd,  intending  to 
use  the  pistol  and  overcome  Byrd,  If  neces- 
sary, and  that  he  then  killed  Byrd,  he  Is 
guilty  of  murder.  This  charge  Is  erroneous, 
in  that  it  denies  the  defendant  the  right  of 
self-defense.  All  tbe  facts  assumed  or  alle;;- 
ed  in  the  Instruction  may  be  true,  and  yet 
tbe  killing  may  not  have  been  In  pursuance 
of  such  former  design,  or  that  It  may  have 
been  done  In  necessary  self-defense. 

The  flfth  Instruction  given  for  the  state  Is 
as  follows:  "If  the  jury  shall  believe  from 
the  evidence,  beyond  all  reasonable  doubt, 
that  there  was  trouble  or  mlsuuderstandlng 
at  the  time  of  tbe  homicide  between  Byrd  and 
Kogcrs,  and  that  they  agreed  to  face  each 
other  about  It,  and  that.  In  pursuance  of  the 
porpose  to  meet  and  face  each  other,  each  of 
them  armed  himself  with  a  deadly  weapon, 
to  wit,  a  pistol,  and  that  they  then  met  and 
faced  each  other,  and  that  Rogers  In  that 
meeting  shot  and  killed  Byrd,  he  is  guilty  of 
murder,  and  tbe  jury  should  so  find."  This 
Instruction  told  tbe  jnry  that  they  should 
convict  Rogers  of  murder  If  they  believed 
there  was  trouble  or  misunderstanding  be- 
tween Rogers  and  Byrd  at  the  time  of  tbe 
homicide,  and  that  they  agreed  to  face  each 
other,  and  each  armed  himself  with  a  pistol, 
and  that  they  did  so  face  each  other,  and 
Rogers  klUed  Byrd  at  the  meeting.  Tbe  er- 
ror In  this  Instruction  Is  too  manifest  for 
argument  or  citation  of  authorities.  There  Is 
no  evidence  in  the  case  on  which  to  base 
such  a  charge.  There  is  no  evidence  that  the 
parties  had  agreed  to  such  a  meeting.  The 
preliminary  negotiations  of  the  friends  and 
relatives  of  the  unfortunate  girl,  and  the 
part  played  in  this  effort  to  get  matters 
amicably  adjusted,  by  Rogers,  were  all  con- 
sistent with  a  lawful  purpose.  Such  a  meet- 
ing as  subsequently  took  place  between  Rog- 
ers and  Byrd.  In  which  Byrd  lost  his  llfe^ 
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falls  far  short  of  a  prearranged  meeting  for  a 

duel.  In  the  one  case  the  meeting  was  to 
adjust  a  misunderstanding,  and  remove.  If 
possible,  all  stain  from  tbe  character  the 
girl.  But  In  tbe  other  ail  efforts  to  peaceable 
settiement  are  known  to  have  passed,  and 
the  parties  meet  only  to  do  battle. 

The  state  asked  nine  Instructions,  and,  as 
Is  usual  In  such  cases,  falls  an  easy  victim 
to  too  many  instructions.  "The  old  paths  are 
the  best  paths."  As  said  by  this  .court  in  the 
Patterson  Case,  23  South.  647,  by  Judge 
Whitfield;  "Persons  at  their  country's  bar  are 
not  to  be  charged  into  the  penitentiary  by  a 
court  as  matter  of  law,  but  to  be  put  there 
by  verdicts  of  juries,  finding  their  guilt  as  a 
fact.**  A  circuit  judge  can  hardly  keep  a  nisi 
prlus  trial  free  of  error  where  counsel,  un- 
consciously swayed  by  their  Interest  in  the 
case,  demand  so  much  at  his  hands,  and  at  a 
time  when  both  time  and  opportunity  pre- 
clude an  examination  of  the  authorities. 
Prine  V.  State,  73  Miss.  842.  19  South.  711; 
Patterson  v.  State,  76  Hiss.  675,  28  Sonth. 
647. 

For  the  errors  assigned,  the  case  is  revers- 
ed and  remanded.  - 


(8S  lUn.  627) 
LBYT  T.  T.  B.  ROSEIit,  ft  GO.  et  at 

(Supreme  Court  of  Mississippi.-  May  4,  1003.) 

PARTNERSHIP— RECEIVERS-EXEMPTIONS— 
WAIVER. 

1.  An  order  appointiag  s  'receiver  to  take 
charge  of  tbe  assets  of  a  firm  should  be  con- 
straed  as  coutaininK  ao  Implied  provision  limit- 
ing  the  receiver's  rights  to  nonexempt  prop- 
erty. 

2.  Defendant  engaged  lo  baslness  with  an- 
other, and,  on  becoming  largely  ludebted,  it  was 
agreed  that  the  business  should  be  run  by  oth- 
ers, and  that  all  moneys  arising  therefrom 
should  be  devoted  to  the  debts  (tf  the  firm, 
share  and  share  alike,  a  list  of  which  was  made 
a  part  of  tiie  agreement;  that  tbe  sacceediug 
managers  should  have  authority  to  replenish 
the  stock,  but  should  deposit  the  proceeds  of 
the  business  in  a  bank,  to  be  paid  oat  ratably 
to  the  creditora.  All  the  fixtures  were  cov- 
ered by  a  mortgage.  Btld,  that  the  agreement 
for  the  sale  of  the  assets,  etc.,  constituted  a 
waiver  of  defendant's  exemption  therein. 

Appeal  fnun  Chancery  Court  HaixlKm 
County;  Stone  Deavors,  Chancellor. 

BUI  by  T.  R  BoseU  ft  Co.  and  others 
against  Sam  Levy.  From  a  judgment  In 
favor  of  plafntlffs,  defendant  appeals.  Af- 
firmed. 

In  May,  1900,  appellant,  Levy,  and  one 
Antolne  Belande  entered  into  ao  agreement 
to  carry  on  a  saloon  business  In  Biloxi,  Miss. 
By  the  terms  of  their  agreement.  Levy  was 
to  furnish  all  the  money,  and  to  sustain  all 
losses  and  receive  all  net  profits.  Belande 
was  to  manage  the  business,  and  receive  $50 
per  month,  and  2  per  cent  of  the  gross  re- 
ceipts, and  not  to  share  in  tbe  profits  or 
losses  of  the  bosIneBS.    The  business  was 
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condQcted  under  the  firm  name  of  Levy  ft 
Belande.  The  btislneas  was  tbns  condacted 
until  December,  1901,  when  Levy  became  In- 
BolTent,  and  the  partners  disagreed  as  to  tbe 
management,  and  the  bnstneas  was  largely 
In  debt.  They  reached  an  agreement,  how- 
ever, by  which  the  bnaineas  was  to  be  turned 
over  to  P.  Kennedy  and  E.  Glennan,  as  clerks 
and  managers,  with  full  power  and  authority 
to  conduct  the  business,  and  to  pay  out  the 
money  arising  therefrom  to  the  payment  of 
ibe  debts  of  Levy  &  Belande,  share  and  share 
alike.  They  were  empowered  to  replenish 
the  stock  from  time  to  time,  and  were  to  de- 
posit the  net  proceeds  of  the  business  In  the 
Bank  of  Blloxf,  to  be  paid  out  ratably  to 
the  creditors  of  Levy  &  Belande.  Kennedy 
and  Olennan  conducted  the  business  until  the 
license  expired,  and  deposited  the  money 
(twelve  or  fifteen  hundred  dollars)  In  the 
tank,  but  failed  to  pay  it  out  to  the  creditors 
jt  Levy  A  Belande;  and  Glennan  assumed  ex* 
elusive  control,  and  was  paying  this  money 
out  to  some  of  the  individual  creditors  of 
Levy.  In  the  meantime  Levy  had  filed  a 
voluntary  petition  In  bankruptcy,  and  bad 
received  hia  discharge,  and  bad  listed  this 
money  as  part  of  hla  Individual  assets,  and 
attempted  to  get  it  into  the  hands  of  the 
trustee.  Appellees,  creditors  of  Levy  &  Be- 
lande, then  filed  the  bill  In  this  case  In  the 
chancery  court  of  Harrison  county,  and  asked 
that  a  receiver  be  appointed  to  take  charge 
of  the  property  to  be  administered  in  tbe 
chancery  court  AU  tbe  defendants  entered 
tbelr  appearance,  and  consented  to  tbe  ap- 
pointment of  a  receive,  except  Levy,  who 
answered  the  bilL  He  averred  In  bis  bill 
that  he  was  the  head  of  a  family,  and  en- 
titled to  9250  nemptlon.  Tbe  chancellor  ap- 
pointed a  receiver,  and  fnm  this  order  Levy 
has  ai^ealed. 

Harper  &  Harper,  for  appellant.  Ford  & 
White  and  Dodds  &  Griffith,  for  appellees. 

GALHOON,  J.  The  appointment  of  the  re- 
ceiver was  entirely  proper,  upon  the  facts 
of  tills  case.  Whether  Sam  Levy  was  en- 
titled to  set  np  the  exemption  claim  on  the 
gronnd  that  he  and  Belande  were  not  part- 
ners, and  that  all  the  money,  proceeds  of  the 
sale  of  liquor,  etc.,  belonged  to  him,  or  not, 
It  Is  clear  that  by  agreement  between  blm 
and  Belande,  on  one  port,  and  Kennedy  and 
Glennan,  on  the  other,  Sam  Levy  expressly 
agreed,  as  did  Belande,  "that  all  money  aris- 
ing fnun  the  proceeds  and  management  shall 
be  scrupulously  devoted  to  the  payment  of 
our  just  debts,  share  and  share  alike,  the  list 
of  which  debts  is  hereunto  attached  and  made 
a  part  of  this  exhibit"  Tbe  agreement  re- 
ferred to  contains  this  further  clause:  "It 
Is  further  reautred  by  tbe  said  Levy  and 
Belande,  and  It  Is  agreed  by  the  said  Glennan 
and  Kennedy,  that,  at  tbe  end  of  every  60 
days  after  they  take  charge  of  said  busbiess, 
they  will  pay  to  one  of  the  banks  of  said 


dty,  to  be  selected  by  themselves,  aB  of  the 
net  profits  arising  from  said  business,  to  b* 
paid  out  by  the  said  bank  ratably  to  the  peir* 
sons  named  In  the  list  of  eredltom  hereto  at- 
tached." Here  la  an  express  agreement  on 
the  part  of  Levy  that  all  the  money  realized 
from  tbe  sales  by  Glennan  and  Kennedy 
should  be  paid,  one-half  on  his  debts,  and 
one-half  on  Belande's  debts.  In  other  words, 
here  Is  a  devotion  of  all  the  proceeds  of 
these  sales  to  the  debts  of  Levy  &  Belande, 
share  and  share  alike.  It  cannot  be  held.  In 
the  face  of  this  agreement  that  Levy  has  not 
waived  any  right  of  exemption  which  he 
may  have  had.  The  action  of  the  learned 
chancellor  was,  on  this  ground,  correct  Bo 
far  as  the  order  appointing  the  receiver  waa 
concerned,  the  law  relating  to  exemptions  be- 
came a  part  of  tbat  order,  just  as  If  written 
In  it  and  hence  the  order  should  be  read  as 
not  directing  the  receiver  to  take  charge  of 
anythlDg  which  was  properly  exempt  Fln- 
nln  T.  Malloy,  38  N.  T.  Super.  Ct  382. 

But  we  understand  the  scope  of  the  agree- 
ment referred  to  to  be  that  all  the  money 
realized  from  the  sale  of  wines,  liquors,  etc., 
should  be  applied  as  stated,  and  that  the 
only  purpose  for  keeping  wines,  liquors,  etc., 
on  band,  by  replenishing,  was  to  devote  their 
profits,  when  sold,  to  the  payment  of  the 
debts  of  Levy  &  Belande.  It  seems  to  ns 
that  the  purpose  of  tbe  agreement  on  tbe 
part  of  both  Levy  and  Belande  was  that  the 
entire  stock  of  liquor,  etc.i  should  be  con- 
verted Into  money,  and  that  that  money  be 
applied  as  stated.  It  la  clear  from  tbe  record 
that  all  the  fixtures  in  the  saloon  were  cover- 
ed by  a  mortgage,  and  that  even  the  cash 
register  was  subject  to  a  Hen  for  the  pur- 
chase money.  No  exemption  eooM  be  Claim- 
ed in  them. 

Under  this  state  of  case,  we  think  Levy 
has  waived  his  exemption,  and  for  tills  tea- 
sou  the  decree  la  affirmed. 


YOUNG  V.  BUBOBT. 
(Supreme  Court  of  Misslaslppl.  Hay  U,  UOB.) 

ATPBAIi-^RBaUHPTIONa-CORRBOTHBBS  OV 
RUUNGS  BELOW. 
1.  It  muEt  be  presumed  on  appeal,  where  tbe 
facts  are  not  before  ttie  Supreme  Court  that 
the  action  of  tiie  eoort  beknr  in  directing  a 
verdict  was  correct 

Appeal  from  Circuit  Ooiirt,  Adams  OMmty: 
Jeff  T'mly,  Judge. 

Action  by  J.  L,  Toung  against  Jamee  Snr- 
get.  Judgment  tor  defendant  Plaintiff  ap- 
peals. Affirmed. 

Wade  R.  Young,  for  appellant  Plntard 
&  Batcllff,  for  appellee. 

PBICB,  J.  This  was  a  suit  In  the  lower 
court  for  $10,000  damages  by  a  successful 
defendant  in  a  replevin  suit  for  damages  sus- 
tained by  wrongfully  seizing  property.  At 
the  conclusion  of  tbe  plalniUfrs  testimony. 
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fbe  coait  butrncted  the  fmj  to  find  a  ver* 
diet  tat  the  defendant  Ftom  that  jodgment 
tUa  ai»peRl  la  takesu 

We  gather  from  the  briefs  and  oral  argu- 
menta  that  tbe  teatlmony  waa  takon  down 
a  atenogratdier,  but  tbo  appeal  was  not 
perfected  and  the  stenographer*B  notes  filed 
to.  ISXM,  and  they  are  not  a  part  of  thla 
record.  So  far  as  this  record  la  concerned, 
the  plaJntlfl  Introdnced  the  record  In  the 
replerin  suit,  and  the  Judgment  of  the  court, 
and  zested.  Not  haTlng  die  facts  before 
OS,  we  must  ivesome  that  the  action  of  the 
lower  court  was  correct 

Affirmed. 


(n  Hisa.  xn) 

KANSAS  CITT,  M.  &  B.  R  CO.  T.  HAW- 
KINS* 

(Supreme  Goort  of  MiBsiailppL   April  20, 

1903.) 

aAILROADS-KIZXINO  ANIMALS  ON  TRACK— 
FAILURB  TO  WARN— FINDIHOS— BVroSNGB. 

1.  PlalDtUr  with  his  bloodhound  and  others 
were  walking  along  defendant's  railroad  track 
In  search  of  crlminala,  when  a  freight  train 
approached  at  a  high  rate  of  speed  and  with- 
out wsming.  Plaintiff  and  his  companions  es- 
caped Injury,  but  were  aoable  to  get  plaintiff's 
dog  from  tbe  track,  wluch  was  stmck  and  kill- 
ed. The  engineer  testified  that  he  waa  keeping 
a  atrict  lookout,  but  saw  neither  the  men  nor 
tbe  dog,  and  did  not  know  that  the  dog  waa 
killed,  ont  that  no  aignala  were  glren.  fleU, 
that  the  evidence  warranted  a  finding  that  the 
engineer  did  see  or  should  hare  seen  the  dog, 
and  that  his  failure  to  give  warning  constituted 
such  carelessncas  as  amounted  to  design,  sjsd 
isDdered  -the  companjr  UaUe; 

Appeal  tnta  Qrcnlt  Ooort  Uarshall  Oouni* 
tj;  F.  H.  Lowrey.  Judge. 

AGthKi  b7  C.  S.  IX  Hawkins  against  the 
Kansas  Oty.  Memphis  ft  Blnnlngham  Ball- 
road  ComifUDj.  From  a  Judgment  In  tavm 
of  jdalntUC,  defendant  appeals.  Aflbmed. 

TUB  la  a  suit  by  appellee.  Hawkins,  against 
a^dlant  to  recoTer  the  Talue  of  a  blood- 
lunmd,  killed  on  Its  road  In  June,  1901. 
There  was  a  verdict  and  Judgment  for  plain- 
tiff for  $400,  and  defendant  appealed.  Tbe 
eTldence  was.  In  substance,  as  follows: 
Plaintiff  was  employed  by  the  sheriff  of  Mar- 
aba  iJ  county,  hUse.,  from  whom  some  prison- 
ers had  escaped,  to  trail  them  up  with  his 
dog.  At  the  time  the  dog  was  killed,  there 
were  two  oQier  men  and  two  other  dogs 
alcHig  with  plaintiff  and  his  dog.  They  had 
trailed  tbe  prisoners  down  the  railroad  track, 
going  west  800  or  900  yards,  and  were  in  a 
cut.  and  there  was  also  a  curre  in  the  rail- 
road before  It  reached  the  curve  extending 
through  the  cut  Just  before  the  train 
passed  that  killed  tbe  dog,  which  was  a 
freight  train,  a  passenger  train  passed  them, 
and  It  blew  Its  whiatle,  and  the  men  all  got 
off  the  track,  and  took  the  dogs  off;  but  this 
freight  train  rsn  upon  them  Teiy  fast  and 
gave  no  warning  of  any  kind,  no  whistle 
was  blown^  and  tbe  bell  was  not  rung.  The 


men  were  aO  walking  along  the  track  to- 
gether, and  one  dog  was  on  the  track  8  or  10 
foet  abead  of  them,  and  Mr.  Hawkins*  dog 
was  20  or  SO  feet  ahead.  Tbe  first  thing 
that  gave  any  warning  of  tiie  approaching 
train  waa  the  fiadi  <tf  the  headl^ht  when 
one  of  tbe  men  said,  "Look  out  here  comes 
s  train,**  and  all  of  tbe  mm  at  cmce  got  off 
tbe  track,  and  the  nearest  dog  was  rea<Aed 
and  gotten  off  the  track,  but  th»e  was  net 
time  enough  to  get  to  the  dog  that  was  killed. 
Tbe  en^neor  and  fireman  both  testified  that 
tii^  did  not  know  any  di^  was  killed,  and 
that  no  bell  was  rang,  and  that  the  whistle 
was  not  blown.  The  engineer  said  he  was 
ke^ng  a  strict  lookout,  and  did  not  see 
the  men  nor  tbe  dogs.  The  fireman  did  not 
recollect  what  he  waa  doing. 

J.  W.  Budianuan,  for  appellant  Aloan^ 
der  &  Alexander,  for  appellee. 

CALHOON,  J.  If  tbe  engineer  was  on  the 
lookout,  as  he  says  he  was,  in  coming  around 
a  curve  debouching  into  a  cut,  be  must  have 
seen  the  men  and  dogs.  The  Jury  manifest- 
ly thought  either  that  he  did  see  them,  or 
should  have  seen  them  by  proper  lookout.  In 
entering  so  dangerous  a  piece  of  road.  There 
Is  no  pretense  that  he  was  engaged  abont 
bis  engine.  One  toot  of  bis  whistle  would, 
In  all  probability,  have  prevented  tbe  dam- 
age.  From  tbe  evidence  the  Jury  must  bare 
thought  he  did  see.  and,  In  that  case,  the 
carelessness  was  "so  gross  as  to  be  tan- 
tamount to  deaign."  R.  R.  v.  Holllday,  79 
Miss.  207,  30  South.  820,  does  not  apply  to 
tbe  facts  hen. 

Affirmed 


COUSINS  V.  STATU 
(Sopmns  Court  of  Mississippi.  Hay  11,  190a) 
HOHKaDa-mw  trial— nowlt  disootsrbd 

KVIDBNOB. 

1.  Newly  dlaooyered  evidence  merely  cumula- 
tive In  its  nature  does  not  necessitate  the  grant- 
ing of  a  new  trial  In  a  trial  for  homicide. 

Appeal  from  Circuit  Court  Clay  County. 
Moae  Cousins  was  convicted  of  mnrder; 
and  appeals.  Afilrmed. 

jr.  N.  Fkiwers;  Asst  Atty;  Oen.,  for  llie 

State. 

PRICB,  J.  Mose  Cousins  waa  indicted  by 
tbe  grand  Jury  of  Clay  county  in  July,  100% 
for  the  murder  of  Jake  Aycock.  and  at  the 
January  term,  1908,  was  tried,  convicted,  and 
sentenced  to  be  banged  on  the  27tb  day  of 
February,  1003. 

There  was  no  Instruction  refused  for  tbe 
defendant  and  no  exceptions  taken  to  the 
Instructims  given  for  the  state.  Tbeare  Is  no 
asrignment  of  errors,  and  no  brief  filed  for 
the  appellant  In  his  motion  for  a  new 
trial  he  makes  affidavit  of  newly  discovered 
evidence,  and  that  be  will  be  able  to  show 
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that  the  deceAKd  wu  adTandng  on  him  wlfb 
a  fence  nil  when  he  shot  the  deceand.  He 
also  showfl^  by  an  affidavit  filed  trlth  hla 
motkm  tm  a  new  trial,  that  hy  one  Thonua 
Glbbs  ho  will  be  able  to  show  that  the  de- 
fendant was  fir^rlng  to  90  to  Okolona, 
Miss.,  the  day  of  the  killing.  At  most,  this 
evidence  can  only  be  said  to  be  cnmulatlre, 
as  both  of  these  propositions  were  testified 
to  witnesses  on  the  trial.  We  have  given 
this  record  careful  and  painstaking  Investiga- 
tion, and  find  no  error. 

The  case  is  atBnned,  and  the  date  of  execn- 
tlon  is  fixed  for  Jute  80,  1908. 


(tt  mm.  W) 

BOSENBAUM  v.  BOSENBAUlf  et  si.* 

(Bnprame  Court  of  MissisBippi.    April  6,  1903.) 

CONTBACT— CONSTRUCTION. 
1.  A  contract  by  which  plaiatifCe  third  In- 
terest in  a  firm  was  sold  to  defendants,  bia 
partners,  reciting  that  whereas  the  firm  hnd 
executed  a  note  to  K.  against  which  a  set-off 
was  claimed,  and  whereas  it  was  indebted  to 
banlcs,  $1,000  of  the  purchase  money  should  be 
retained  by  defendants  to  be  applied  to  one- 
third  of  whatever  sums  defendants  should  be 
"compelled  to  pay"  on  the  debts  to  the  banks 
snd  K.,  defendants  to  make  any  defenses  that 
could  be  made,  any  of  the  $1,000  not  necesssry 
to  pay  plaintiff's  third  of  the  said  debts  to  be 

Said  to  faim  when  the  debts  should  be  settled, 
oea  not  prevent  defendants  from  making  pay- 
ments on  the  debt^  thoogh  they  are  not  nied, 
but  allows  them  to  pay  what  th^  are  legally 
bound  to  pay. 

Appeal  from  Circuit  Court,  Lauderdale 
County;  G.  Q.  Hall,  Jndge. 

Action  Adele  Rosenbaum,  guardian, 
against  Bfoses  R<»enbauin  and  another. 
Judgment  for  defradanta.  Flalntltt  appeals. 
Affirmed* 

Louis,  Moses,  and  A.  D.  Rosenbaum  were 
doing  business  In  Meridian,  Miss.,  as  partners 
under  the  firm  name  of  O.  Rosenbaum's  Sons. 
In  1893  Louis  Rosenbaum  was  adjudged  in- 
sane, and  a  guardian  was  appointed  for  his 
property.  In  August,  1894,  the  guardian  of 
Louis  BoBenbaum  sold  to  Moses  and  A.  D. 
Rosenbaum  his  Interest  in  the  business.  The 
price  agreed  on  for  his  Interest  was  |3,000; 
92,000  cash,  and  the  remaining  $1,000  was 
left  in  the  bands  of  Moses  and  A.  D.  Rosen- 
baum to  secure  tbe  payment  of  Louis  Rosen- 
baum's part  of  certain  speclfled  debts.  This 
contract  was  ratified  by  tbe  chancery  court. 
The  agreement  as  to  the  $1,000  was  as  fol- 
lows: "As  to  the  remaining  $1,000,  whereas, 
the  said  firm  has  executed  to  R.  Kahn  Its 
note  for  $3,000.  against  which  note  said  firm 
claims  set-off;  •  •  •  and  whereas,  the 
Meridian  National  Bank  holds  the  note  of 
said  firm  for  $1,500;  •  •  *  and  whereas, 
tbe  said  firm  Is  indebted  to  the  said  bank 
in  another  note  of  about  $200,  and  to  the 
First  National  Bank  in  the  sum  of  about 
$275:  Now  it  la  agreed  that  tbe  party  of  tbe 
second  part's  (that  Is,  the  guardian,  Lowl) 


said  $1,000  balance  of  pnTchaae  money  afore- 
said shall  be  held  by  said  parties  of  the  first 
part  0.  e.,  Moses  and  A.  D.  Bosenbaum)  to 
be  applied  to  bis  one-third  of  whatever  sums 
of  money  the  said  parties  of  the  first  part 
may  be  compelled  to  pay  on  said  debts  to 
said  banks  and  said  Kahn,  above  specified, 
and  whoi  said  debto  shall  be  settled,  if  all 
of  the  said  property  of  the  second  parf  s  said 
$1,000  shall  not  be  necessary  to  pay  bis  one* 
third  of  said  debtSi  then  the  par^  of  the 
second  part  shall  be  paid  by  the  parties  of 
the  first  part  the  excess  of  said  $1,000  re- 
maining in  the  hands  of  the  said  parties  of 
the  first  part  after  payment  of  tbe  party 
of  the  second  parfs  said  one-third  of  said 
debts  to  said  banks  and  the  said  Kahn.  The 
said  parties  of  tbe  first  part  agree  to  make 
any  defenses  that  can  be  made  to  said  debts." 
Mrs.  Adele  Rosenbaum  was  afterwards  ap- 
pointed guardian  of  Louis  Rosenbaum,  and, 
no  part  of  this  $1,000  having  been  paid,  she 
brought  this  suit  In  tbe  circuit  court  of  Lan- 
derdale  county  against  Moses  and  A.  D. 
Rosenbaum.  alleging  In  her  declaration  that 
no  part  of  the  $1,000  had  been  paid  out  under 
compulsion  on  any  of  the  debts  referred  to  in 
tbe  agreement  To  this  declaration  defend- 
ants pleaded  the  general  Issne,  and  gavo 
notice  thereunder  that  they  would  prove  that 
they  bad  paid  certain  sums  of  money  on  the 
debts  referred  to  aggregating  over  $3,000,  and 
that  one-third  of  that  amount  was  chargeable 
to  plalntW  in  extinguishment  of  plalntlflfa 
claim.   Upon  this  Issue  there  was  trial  before 
a  Jury,  which  resulted  In  a  verdict  and  Judg- 
ment for  defendants.  From  that  jndgmen^ 
plalntiflT  appealed. 

Fewell  ft  Bon,  for  appellant  A.  S,  Bose> 
man,  for  appellees. 

WHITFIELD,  a  J.  The  chief  point  of  coo- 
tentlon  between  the  parties  to  this  inlt  la 
tbe  proper  construction  of  the  following 
danses  In  the  contract:  "Now,  it  is  agreed 
that  the  party  of  the  second  parts  said 
$1,000  balance  of  the  purchase  mon^  afore* 
said  shall  be  held  by  said  parties  of  the  first 
part  to  be  applied  to  one-third  of  whaterer 
sums  of  money  the  said  parties  ct  the  eaid 
first  part  may  be  compelled  to  pay  on  said, 
debts  to  said  banks  and  said  Kahn,  above 
specified;  and  when  said  debts  shall  be  set- 
tled, if  all  of  said  party  of  the  second  part's 
said  $1,000  shall  not  be  necessary  to  pay  his 
one-third  of  said  debts,  then  the  party  of  the 
second  part  shall  be  paid  by  tbe  parties  of 
the  first  part  the  excess  of  the  said  $1,000 
remaining  In  the  bands  of  the  said  parties 
of  the  first  part  after  payment  of  said  banks 
and  said  R.  Kahn.  The  said  parties  of  the 
first  part  agree  to  make  any  defenses  tbat 
can  be  made  to  said  debts,"  etc.  It  will  be 
observed  that  the  debts  being  dealt  with  are 
not  only  the  debts  to  the  said  banks,  but  also 
the  debts  to  said  R.  Kahn.  We  think  It  was 
not  Intended  by  the  terms  of  this  contract, 
"compelled  to  pay,"  **to  makie  any  AsfeuM 
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that  can  be  made,"  couatrued  la  the  light  of 
the  proTlfiionB  of  the  contract  we  have  quot- 
ed, and  of  a1]  the  other  provIalonB  of  the  con- 
tract, to  require  the  defendantB  to  pay  only 
mch  claims  as  final  Judgment  had  been  ren- 
dered for.  The  contention  of  counsel  for 
appellant,  if  correct,  when  followed  to  Its 
lineal  conseQuences,  must  mean  that  what 
the  contract  meant  by  "compelled  to  pay" 
vae  not  that  defendant  should  pay  only  after 
being  sued,  but  only  when  final  Judgment 
sbonid  have  been  rendered.  For  mere  suit 
would  finally  determine  nothing;  nor  would 
the  Judgment  of  an  inferior  court;  ao  that, 
upon  this  view,  the  defendants  might  be  re- 
quired not  only  to  wait  until  they  were  sued, 
but  to  wait  until  after  all  trials,  which  might 
Include  appeals  and  reTersala,  and  until  final 
Judgment  shonld  have  been  rendered  In  each 
case.  This  Is  a  wholly  impracticable  con- 
struction, in  view  of  the  language  of  the 
whole  contract  and  Its  evident  purpose. 
What  the  defendants  were  legally  bound  to 
pay  Is  what  the  contract  meant.  In  our  Judg- 
DGQt  The  other  view  Imposes  too  great  a 
harden  npon  defendants.  Besides,  It  makes 
the  execution  of  the  contract  practically  Im- 
possible. The  delays  and  the  costs  incident 
to  the  other  view  are  quite  as  unfavorable  to 
the  appellant  as  to  the  appellee  in  any  prac- 
tical working  out  of  the  contract. 

With  this  construction  establlsbed,  we  can- 
not, in  the  light  of  the  evidence,  as  manifest- 
ly  viewed  by  the  Jury,  find  any  ground  for 
reversal.  The  facts  were  for  the  Jury,  and 
their  verdict  must  he  given  Its  full  weight 
as  to  what  those  facts  establish.  We  cannot 
Say  that  It  is  clearly  wrong.  And  as  to  the 
criticisms  made  of  the  Instructions,  they  be- 
come unavailing  when  the  contract  receives 
the  construction  we  have  given  It  and  the 
verdict  is  given  Its  tme  weight  as  to  what 
the  evidence  does  estabUslk 

Afflrmedi 
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BANK  OF  FORBErr  et  at  OROILL 
BROS,  ft  00. 

(Supreme  Gonrt  of  Mississippi.    March  2, 
1903.) 

C0HP0RATION3— CONTRACTS  BT  PROMOTBR^- 
BRHACH— UABILITY  OF  CORPORATION. 

1.  Where  one  of.  the  promoters  of  a  bank  be- 
fore tti  incorporatioD  waa  authorized  by  the 
other  incorporators  to  purchase  a  safe,  vault 
door,  etc.,  for  the  bank,  which  he  did  iu  his 
owD  name,  and  thereafter,  but  before  delivery, 
ronntermanded  the  order,  and  refoSed  to  accept 
me  Bame,  and  the  safe,  etc.,  never  came  Into 
utfl  possepgion  of  the  bank  after  Its  Incorpora- 
the  bank  was  not  liable  to  the  seller  for 
the  promoter's  breach  of  coatract  to  purchase. 

Appeal  from  Circuit  Court,  Copiah  County; 
Bobt.  Powell.  Judge. 

"To  hp  officially  reported." 

Action  by  OrglU  Bros,  ft  Co.  against  the 
Bank  of  Forest  and  another.    From  a  Judg^ 


f  1.  Bm  Corpomtloiii,  vol.  U,  Cent.  Die  i  1181. 


moot  In  favor  of  plaiutlffs.  defendants  ap- 
peal. Judgment  reversed  as  to  the  Bank  of 
Forest. 

C.  M.  Huber  and  others  were  organizing 
the  Bank  of  Forest  At  a  meeting  of  the 
incorporators  tKfore  Incorporation  Mr.  Huber 
was  authorized  to  purchase  a  safe,  vault 
door,  etc.,  for  the  use  of  the  bank,  after 
which  he  ordered  the  safe,  vault  door,  etc., 
from  OrgUl  Bros.  &  Co.,  and  signed  his  own 
name  to  the  contract  of  purchase.  A  short 
time  after  this  Ruber  und^ook  to  counter- 
mand this  order,  and  Orglll  Bros,  ft  Co.  re- 
fused to  allow  him  to  do  so,  and  the  bank 
afterwards  ratified  Mr.  Huber's  action  iu 
uountermandlng  the  order,  and  refused  to 
pay  for  the  things  ordered.  Thereupon  OrgUl 
Bros,  ft  Co.  brought  this  suit  against  the 
Bank  of  Forest  and  G.  BI.  Huber,  and  re- 
covered a  Judgment  in  the  court  below 
against  both  parties  defendant  for  the  profit 
it  would  have  made  on  the  sale;  that  is,  the 
difftfence  between  the  contract  price  and 
what  the  thincs  sold  cost  OrgUl  Bros,  ft  Co. 

R.  P.  WUllng,  Jr.,  Kirkland  ft  BuUard,  and 
Qreen  ft  Oreoii,  for  appeUants.  Hayes  ft 
Harris,  fbr  appellees. 

TBBRAL,  J.  Tols  Judgment  must  he  re- 
versed as  to  the  Bank  of  Forest  The  oon- 
tract  of  Hubsr,  one  of  the  promoters  of  the 
Bank  of  Fewest,  for  the  purchase  of  a  bur- 
glsr-proof  safe  and  a  vsnlt  door  from  ap- 
pellees, ms  befors  the  Incotporatton  of  the 
Bank  of  Forest;  and  It  Is  a  rule  of  law  that 
sufdi  contracts  of  prwnoters  are  not  blndta^ 
upon  the  corporation  unless  It  rec^res  the 
benefit  thereof,  or  the  contract  Is  adopted  by 
It  There  has  been  no  acceptance  or  adf^m 
here.  Morawets  on  Corporations,  i  S48;  Law 
of  Promoters,  etc,  by  Alger,  c.  10,  I  208. 

Affirmed  as  to  Huber;  rsrersed  as  to  Uie 
Bsok  of  Forest 


(83  Uim.  1) 

KINO  et  bI.  v.  rowan  et  sL 

(Supreme  Court  of  Mississippi.   May  4,  1003.) 

WILLS-CRBDIBIUTT  OP  WITNESSES— INSAN- 
ITY—AMODNT  OP  PROOF— INSTRUC- 
TION—TBRDICT. 

1.  The  evidence  of  the  subscrllung  witnesses 

is  not  entitled  to  greater  weight  on  the  ques- 
tion of  a  testator's  meutal  capacity  and  the 
circumstances  sorrounding  the  execution  of  the 
wiU  than  tliat  of  any  oth«>r  persons  who  had  the 
same  opportunities  for  observation. 

2.  In  a  will  contest  It  is  not  necessary  to 

Srove  testator's  insanity  "beyond  a  reascmable 
oubt." 

8.  In  a  will  contest  instituted  by  the  children 
of  teetator's  deceased  daughters,  who  took  noth- 
ing under  the  will,  the  whole  estate  being  de* 
vised  to  testator's  surviving  son  and  daughter, 
the  court  instructed  the  jury  that  In  detennin* 
iiig  whether  testator  had  been  unduly  influenced 
they  might  take  into  oousideratlon  '^the  reason- 
ableness or  nnreasoaableness  of  the  wiU,"  with- 
out any  qualification  or  limitation.  Mtid  re- 
versible error,  as  testator's  will  must  he  upheld 
if  she  had  testamentary  capacity,  and  was  not 
unduly  influenced,  no  matter  bow  nnresaonable 
Its  provisions  were.  digitized  by  COOg 
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4.  The  Tcrdlct  of  the  Jnry  will  not  he  re- 
versed on  account  of  beiDC  contrarr  to  the  evi- 
dence, nnleas  it  most  cooTUiciiiglr  and  indabita^ 
biy  appears  to  be  so. 

Appeal  from  Chancery  Coart,  Ooplah  CJoUD- 

ty;  H.  C.  Conn,  Chancellor. 

Bill  by  W.  H.  Rowan  and  others  against 
Benj.  King  and  another.  Decree  for  com- 
plaiaauts,  and  defendants  appeal.  BeTcrsecL 

Mrs.  Kvellne  King  died  in  July,  1901.  In 
Copiah  county,  testate.  Her  will  was  duly 
probated  soon  afterwards.  In  her  will  she 
left  about  two-thirds  of  her  estate  to  her  only 
living  daughter,  and  the  other  one-third  to 
BenJ.  King,  her  only  living  son.  There  were 
tvo  sets  of  grandchildren  by  two  deceased 
daughters,  to  whom  nothing  was  left.  Tlic 
appellees,  the  grandchildren  of  said  Mrs. 
Eveline  King  by  the  two  deceased  daughters, 
to  whom  nothing  was  left,  filed  the  bill  In  this 
case  In  the  chancery  court  of  Copiah  county, 
charging  that  the  instrument  purporting  to 
be  fbe  last  will  and  testament  of  said  Mrs. 
Eveline  King  was  not  her  will,  because  at  the 
time  It  was  made  Mrs.  King  was  in  extremis, 
und  did  not  possess  testamentary  capacity, 
nnd  that  she  was  unduly  Influenced  by  her 
two  children  to  whom  the  property  was  giv- 
en, and  against  whom  the  bill  was  filed.  The 
issue  of  devisavlt  vel  non  was  duly  made  up 
and  tried  by  a  Jury,  and  a  large  amount  of 
testimony  was  taken,  and  a  number  of  in- 
BtructloDs  were  given  anil  some  refused  by 
the  court.  It  is  not  necessary  for  an  under- 
standing of  the  case  to  set  out  any  of  the 
testimony,  and  soch  instructions  as  are  nec- 
essftry  are  set  out  in  the  t^lnion  of  the  court 

H.  N.  Miller,  Benj.  King,  and  McWUlle  ft 
Thompson,  for  appellants.  R.  P.  Willing,  Jr., 
B.  B.  Mayes,  and  H.  T.  Wilson,  for  appellees. 

WHITFIELD.  0.  J.  The  conrt  below  prop- 
erly  refosed  Instmctlon  No.  2,  asked  by  the 
proponents.  It  Hi  not  the  law  that  the  testi- 
mony of  subscribing  witnesses  Is  entitled  to 
any  greater  weight  than  that  of  other  wlt^ 
nesses  with  equal  opportunities  for  obserra- 
tlon.  The  charge  proceeds  upon  the  Idea 
that  tbe  mere  fact  of  being  subscribing  wit- 
nesses entitled  their  testimony  to  such  great- 
er weight  It  does  not  proceed  iomu  tlie  the- 
ory that  the  value  of  the  testimony  of  such 
witnesses  Is  due  to  the  fact  simply  that  tbey 
do  actually  improve  the  importunity  given 
them  for  the  more  accurate  and  careful  ob- 
servation of  tbe  testators  capacity  to  make  a 
win,  and  all  the  circumstances  surrounding 
tbe  execution  of  the  will.  The  value  of  the 
testimony  of  any  witness  depends  upon  his 
on>ortunIty  for  observing  the  fact  or  facts 
about  which  be  testifies,  and,  since  subscrib- 
ing witnesses  are  called  on  to  witness  the 
execution  of  the  will  and  all  attendant  cir- 
cumstances Illustrative  of  the  capacity  of  the 
testator  to  make  a  will,  and  to  observe  wheth- 
er or  not,  though  capable,  he  has  been  unduly 
influenced,  their  testimony  on  these  points,  if 


they  did  fully  improve  the  opportunity  given 
them  for  observation,  Is,  of  course,  more  val- 
uable than  that  of  witnesses  who  did  not  en- 
Joy  like  opportunity  for  observation.  But 
this  valne  Is  based  upon  the  fact  that  the 
subscribing  witnesses  have  both  enjoyed  and 
Improved  such  opportunity  for  observation 
denied  to  other  witnesses,  and  not  upon  the 
simple  fact  that  they  are  subscribing  witness- 
es.   Snbscrtblog  witnesses,  In  the  varying 
cases,  may  be  persons  of  greatly  dlffeilng  in- 
telligence, and  of  very  vastly  different  ca- 
pacity for  observing,  and  making  proper 
deductlcHis  from  such  observation;  and.  bt*- 
sides,  the  opportunities  which  may  be  afford- 
ed at  the  time  of  execution  of  a  will  for  such 
observation  may  differ  very  widely  accord- 
ing to  what  may  occur  at  the  time.  The 
chancellor,  therefore,  properly  refused  an  In- 
struction which  declared  the  rule  that  the 
testimony  of  subscribing  witnesses  was  to 
have  greater  weight  than  the  testimony  of 
other  witnesses  simply  because  the  law  re- 
quired subscribing  witnesses  "to  perform  a 
certain  duty."   It  Is  not  a  question  of  what 
the  law  required,  but  of  whether  the  tocts 
showed  that  the  subscribing  witness  was  af- 
forded tbe  opportunity  of  observation,  and 
improved  that  opportunity.   The  best  state- 
ment of  the  law  on  this  subject  that  we  have 
been  able  to  find  Is  contained  in  Grandall's 
Appeal,  63  Conn.,  at  page  368,  28  Atl.  531,  38 
Am.  St  Rep.  375,  whe^e  the  court  said:  "The 
second  request  Is:  "The  Jury  should  give  spe- 
cial prominence  to  the  testimony  of  tbe 
three  attesting  witnesses,  both  upon  tbe  ques- 
tion of  capacity  and  of  undue  Influmce.  be- 
cause tbey  were  present  at  the  time  and 
place  of  the  execution  of  the  will,  and  had 
the  means  and  the  opportunity  of  Judging  of 
tbe  testator's  capacity,  and  are  regarded  1b 
the  law  as  placed  around  the  testator  In  or- 
der that  no  fraud  may  be  practiced  upon  him 
in  the  execution  of  the  will,  and  to  Judge  of 
his  capacity.'    The  eflTect  of  a  compliance 
with  this  request  would  have  been  to  place 
the  attesting  witnesses  upon  a  higher  plane. 
In  tbe  estimation  of  tbe  Jury,  on  tbe  question 
of  capacity  and  of  undue  Influence^  than  oth- 
er witnesses,  alttaon^  the  latter  may  bave 
had  equal,  or  even  snperlor,  means  of  knowl- 
edge.  That  was,  in  eflTect,  the  dolm  of  the 
appellees.  And  they  now  claim  that  the  re- 
fusal of  tbe  conrt  to  comply  with  his  request 
was  an  error,  which  entltied  them  to  a  new 
trial.  We  are  aware  of  no  principle  of  law 
or  of  any  adjudged  case  whlcb  wHI  Justify 
this  claim  as  broadly  as  It  is  here  made.  In 
the  eye  of  the  law  all  witnesses  of  equal  In- 
telligence and  with'  equal  means  of  knowl- 
edge are  equally  credible.   Had  there  been 
three  other  witnesses  present,  and  their  at- 
tention had  been  called  to  tbe  condition  oC 
the  testator  precisely  as  was  that  of  the  at- 
testing witnesses,  we  know  not  why  tiiete  tes- 
timony would  not  have  been  ratitied  to  the 
same  consideration  on  ttie  question  of  capaci- 
ty and  of  undue  influence. 

Digitized  by ' 


KING  V.  ROWAN. 


327 


the  attestiuf  witnesses  were  present  when 
the  will  was  executed,  and  Iiad  an  opiwitanl- 
17  to  otMerre  the  condition  of  tbe  testator  at 
tbe  precise  time.  The  other  witnesses  were 
not  present,  and  had  no  sacb  opportunity. 
So  far  as  the  matter  was  concerned,  tbe  ap- 
pellees bad  the  fall  benefit  of  It;  for  tbe  jury 
were  fully  and  clearly  told  that  tbe  question 
was  aa  to  tbe  condition  of  tbe  testator  at  that 
time,  and  that  the  nearer  to  ttaat  time  the 
witnesses  observed  blm  tbe  more  hnportant 
was  their  testimony.  We  know  of  no  other 
adrautage  that  those  witnesses  had  In  re- 
spect to  the  questioua  In  issue."  In  Bumey 
V.  Torrey.  100  Ala.,  at  page  172,  14  South. 
too,  46  Am.  St  Bep.  si,  tbe  court  say  on 
this  subject:  "Tbe  testimony  of  a  witness 
who  attested  the  will  should  be  weighed  and 
considered,  as  that  of  any  other  witness. 
The  fact  that  be  was  an  attesting  witness  of 
itself  does  not  entitle  his  evidence  upon  a 
question  of  testamentary  capacity  to  greater 
welgbt  than  he  would  otherwise  be  entitled 
tc^  except,  perhaps,  that  by  reason  of  his  be- 
ing an  attesting  witness  the  law  authorizes 
Mm  to  give  bis  (pinion  of  tbe  mental  capaci- 
ty of  the  testator."  The  same  doctrine  la 
laid  down  in  Underbill  on  Law  of  Wills,  vol. 
1,  I  ICQ;  Am.  &  Eng.  One.  of  Law  (1st  Bd.) 
TOL  25,  p.  101& 

We  note  the  fact  that  tbe  Instmctlon  la 
taken  almost  literally  from  the  opinion  ct 
tbe  court  In  Brock  ▼.  Luckett's  ESiecntors, 
4  How.  482.  But  it  la  not  always  safe  to 
take  the  language  of  a  court  arguendo,  and 
use  It  literally  in  an  InBtructlon.  Instruc- 
tions must  be  suited  to  tbe  facts  of  the 
particular  case. 

Tbe  court  also  properly  refused  instruction 
No.  3  asked  for  proponents.  It  is  not  tbe 
law  that  Insanity  of  a  testator  at  the  time 
of  executing  a  will  Is  to  be  proved,  where 
tbe  Issue  la  a  purely  dvll  one,  beyond  all 
reasonable  doubt  The  rule  to  the  contrary 
is  too  vrell  settled  to  require  citation  of  an- 
tborltlea,  and  we  disapprove  of  tbe  lll-ad- 
vised  statement  to  tbe  contrary  In  Mollins  v. 
CottreU,  41  Hiss.  291*  dted  from  an  old  Eng- 
lish case  In  3  Haggard's  EcclesiaBtical  Be- 
ports. 

We  think,  however,  that  fatal  error  was 
committed  by  tbe  court  in  tbe  twelfth  instruc- 
tion for  tbe  contestants  in  telling  tbe  Jury 
that  they  might,  in  determining  whether  un- 
due influence  had  been  used,  consider  "tbe 
reasonableness  or  the  unreasonableness  of 
the  wlU,"  without  qualification  or  limitation. 
Here  warn  a  will  which  gave  two-tblrds  of 
^e  estate  to  tbe  only  living  daughter,  one- 
third  to  tbe  only  living  son,  and  nothing  to 
two  sets  of  grandchildren  by  two  deceased 
daughters.  The  Jury  may  well  have  been 
misled  by  the  unqualified  manner  In  which 
thtii  clause  In  this  instruction  authorized  them 
to  ctknslder  tbe  reasonableness  or  unreason- 
ableness of  tbe  will  as  showing  undue  In- 
fluence. The  largely  prevalent  popular  optn* 
Ion  that  a  vUl  is  unreasonable  which  dls> 


criminates  as  this  will  3id  may  very  Ukely* 
have  operated  with  this  Jury  under  this  In- 
struction. There  doubtless  are  many  cases 
In  which  the  unnaturalneas  or  unreasonable- 
ness of  a  will  may,  under  proi>er  qualifica- 
tions, be  accepted  by  the  Jury  as  one  of  tbe 
elements  in  determining  tbe  validity  of  the 
will  as  one  having  been  obtained  by  undue 
Influence,  or  as  having  been  made  without 
testamentary  capacity.  But  courts  should 
always,  In  giving  this  principle  In  charge  to 
a  Jury,  be  careful  to  scrupulously  guard  the 
principle,  so  as  to  Inform  tbe  Jury  that  the 
Issue  which  they  are  to  try  Is  whether  the 
testator  bad  testamentary  capacity,  or 
whether,  though  having  It,  he  bad  been  un- 
duly influenced;  and  not  whether,  in  tbe 
opinion  of  the  Jury,  tbe  will  was  an  unnat- 
nral  or  an  nnreasonatfle  one.  It  should  be 
made  clear  to  the  Jury  that,  however  unrea- 
sonable and  unnatural  or  unjust  they  may 
think  tbe  will  Is,  they  must  uphold  the  will 
If,  notwltbstsndlng,  tbey  believe  the  testator 
had  testamentary  capacity,  or  was  not  un- 
duly influenced.  Underbill  In  his  work  on 
Wills,  vol.  1,  S  105,  thus  expresses  tbe  rule: 
"It  Is,  therefore,  reversible  error  for  the  court 
to  tfngle  out  an  unequal  distribution  from 
all  facts  In  evidence,  and  to  give  a  special 
Instruction  as  to  the  effect  that  would  have 
In  determining  that  the  testator  was  insane. 
The  most  that  should  be  told  tbe  Jury  Is 
that  tbey  may  consider  nnnatural  and  unrea- 
sonable provisions,  not  alone,  but  In  connec- 
tion with  all  the  evidence;  and  that  thougb  - 
tbey  may  believe  the  testator  was  not  prom^- 
ed  by  natural  affection  when  be  made  tbe 
will,  or  althoi^b  tbey  may  think  Its  provi- 
sions are  grossly  unjust,  still  If,  upon  all  the 
evidence,  tbey  believe  the  testator  possessed 
capacity,  bis  will  must  be  sustained."  Tbe 
Supreme  Oouxt  of  Cailfomla  very  accurately 
states  our  idea  In  McDevltt's  Case,  95  Oal. 
17,  30  Pac.  101,  where  the  court  said:  "Tbe 
right  to  dispose  of  one's  property  by  will  Is 
most  solemnly  assured  by  law,  and  is  a  moat 
valuable  incident  to  ownership,  and  does  not 
depend  upon  Its  Judicious  use.  Tbe  bene- 
ficiaries of  a  will  are  as  much  entitled  to 
protection  as  any  other  property  owners;  and 
courts  abdicate  their  functions  when  tbey 
permit  the  prejudices  of  a  Jury  to  set  aside 
a  will  merely  upon  suspicion,  or  because  It 
does  not  conform  to  their  ideas  of  what  Is 
Just  and  proper."  The  clause  here  is  put 
far  too  broadly.  It  should  have  been  care- 
fully limited  as  stated.  The  Jury  may  well 
have  based  their  verdict  on  this  Instruction. 
And  what  makes  It  especially  Mngular  that 
this  principle,  thus  unqualified,  should  have 
been  stated  In  this  charge,  Is  that  the  court 
In  tbe  sixth  charge  for  tbe  proponents  told 
the  Jury  that  tbe  following  was  the  law:  "A 
will  can  never  be  held  invalid  because  any- 
body, or  even  the  Jury,  may  think  It  unrea- 
sonable and  unjust  That  Is  tbe  question 
that  tbe  law  commits  alone  to  tbe  testator 
for  his  or  her  decision.  Juries  have^o  right,. 

Digitized  by  VjOOglC 


828 


84  SOUTHEKN  BEPOHTBR. 


(Miss. 


and  courts  have  no  right,  to  sit  In  Judgment 
upon  the  Justness  and  unreasonablenesa  of 
the  provialous  of  a  will."  This  sixth  charge, 
Itself  too  broad,  is  in  direct  and  Irreconci- 
lable conflict  with  the  clause  quoted  in  the 
twelfth  charge  given  to  the  contestants.  And 
we  are  at  a  loss  to  understand  how  the  very 
accomplished  chancellor  of  the  court  below 
should  have  fallen  Into  this  error— a  fatal 
one,  upon  the  peculiar  facts  of  this  case- 
except  it  be  for  the  reason  that  counsel  on 
t>oth  sides  had  wearied  him  out  with  a  whol- 
ly unnecessary  number  of  requests  for  in- 
structions. Counsel  for  proponents  obtained 
26  Instructions  and  were  refused  6;  81  In 
all.  Counsel  for  contestants  obtained  13  In- 
structions, and  were  refused  8;  16  In  all. 
In  other  words,  the  chancellor  was  actually 
Inflicted  with  requests  for  47  instructions  In 
tUs  case— a  most  unwise  policy  for  counsel 
on  both  sides. 

We  have  been  very  earnestly  urged  to  hold 
that  the  court  should  have  given  a  peremp- 
tory Instruction  for  the  proponents.  The 
facts  In  this  case  are  so  voluminous,  and  the 
value  of  the  different  facts  testified  to  varies 
so  greatly,  that  we  prefer  resting  the  re- 
versal on  the  ground  stated.  Possibly  no 
member  of  this  court,  if  on  the  jury,  would 
have  found  as  the  Jury  did;  but  that  fact 
furnishes  no  true  test  for  determining  wheth- 
er the  verdict  of  the  Jury  is  manifestly 
wrong.  R.  R.  Oo.  v.  CJantrell,  70  Miss.  329, 
12  South.  344.  We  are  not  authorized  to  ex- 
ercise the  delicate  and  difficult  function  of 
declaring  the  verdict  of  a  Jury  manifestly 
wrong,  except  in  those  very  rare  cases  where 
the  evidence  shows  it  to  Iw  so  most  con- 
vincingly and  Indubitably.  As  yet  we  feel 
better  satisfied  in  remanding  the  case  for  a 
new  trial.  It  may  be  that  both  sides  may 
be  able  to  Introduce  further  testimony,  which 
may  make  the  matter  more  clear  one  way  or 
the  other. 

Reversed  and  remanded. 


(82  MIM.  CSS) 

NOBFLEET  v.  BBALL. 
(Supreme  Court  of  Mississlppt  May  18, 1903.) 

DBBD-CAMCBLLATION— FRAUD— UNDUB  IN- 
FLUENCE. 

1.  A  conveyance  by  an  old  negro  woman  to 
hn  physician  of  her  estire  property,  consist- 
ing of  a  lot  of  land,  in  coaaideratioD  of  care 
and  medical  attention  and  $50  cash,  she  reserv- 
ing a  life  estate  therein,  cannot  he  sustained 
in  equity  where  the  proof  shows  fraud  in  the 
transaction. 

Ap[)eal  from  Ohancery  Court,  Hinds  Coun- 
ty; H.  O.  Conn,  Chancellor. 

BUI  by  James  Nwfleet  against  J.  E.  Beall. 
Decree  for  defendant;  and  plaintiff  appeals. 
Reversed. 

Harper  &  Potter,  for  appellant.  Sterling  ft 

Harris,  for  appellee. 

PRICE.  J.  James  Norfleet  filed  a  blU  In 
the  chancery  court  of  Hinds  county,  as  tbe 


brother  and  only  heir  at  law  of  Elizabeth 
Robinson,  deceased,  against  Dr.  J.  E.  Beall, 
to  cancel,  as  fraudulent  and  void,  a  deed  of 
conveyance  made  by  Eiizalwth  Robinson  to 
a  certain  lot  of  land  In  tbe  dty  of  Jackson, 
for  a  recited  consideration  of  care  and  med- 
ical attention  tor  herself  and  only  son  and 
$50  cash.  Dr.  Beall  took  a  deed  to  the  land, 
with  a  life  estate  reserved  to  his  patient, 
Elizabeth  Robinson. 

The  conveyance  Is  assailed  on  the  grounds 
that  she  was  overreached,  and  the  deed  pro- 
cured by  fraud  and  an  Inadequate  considera- 
tion. There  was  a  decree  for  the  defendant 
In  tbe  court  below,  and  the  case  comes  here 
on  appeal  by  tbe  heir  of  Elizabeth  Robinson. 
She  was  an  Ignorant,  credulous,  weak-minded 
negro  woman,  74  years  of  age,  the  only  Bup- 
port  of  an  Invalid  son,  whose  drunken  life 
for  many  years  bad  made  tilm  a  heavy 
charge  upon  her  pecuniary  means  of  sup- 
port When  the  deed  was  made  he  was  with- 
in a  few  months  of  the  grave,  In  fact  within 
eight  months  both  mother  and  son  were 
dead,  and  the  life  estate  gone  out,  and  the 
doctor  In  full  possession  of  his  reward. 

The  old,  feeble  negro  woman,  with  physic- 
al and  mental  powers  weakened  by  sickness, 
suffering,  and  age,  pressed  by  the  Infirmity 
and  great  suffering  of  her  only  boy,  stood  on 
no  terms  of  equality  with  her  confidential 
friend  and  family  physician  and  his  attorney. 
She  was  no  match  for  the  astute  physician 
and  his  attorney,  who  drove  out  to  her  home 
with  deed  prepared,  for  no  other  purpose  but 
to  see  the  novelty  of  an  old  colored  woman 
disinherit  her  only  son,  and  convey  to  her 
family  physician,  confidential  friend,  and  ad- 
viser all  the  property  she  possessed  on  this 
earth,  except  the  life  estate  in  her  home. 
Such  a  transaction  between  parties  snstato- 
ing  such  relations  cannot  be  sustained  In  a 
court  of  equity,  unless  the  proof  leaves  the 
transaction  free  from  fraud  and  undue  Influ- 
ence. The  fraud  In  this  whole  transaction  Is 
so  perfectly  manifest  to  this  court  that  the 
deed  cannot  stand  the  required  test,  and  It  Is 
therefore  canceled  as  fraudulent  in  Its  pro- 
curement, and  the  case  Is  reversed,  and  re- 
manded to  tw  proceeded  vitli  according  ta 
law. 

(tt  Hiu.  4S«) 

BUTTERFIELD  LUMBER  CO.  V.  HART- 
MAN. 

(Supreme  Court  of  MissiarippL  May  4,  1903.) 

PUBUO  UHDS-C0NTRAC7T  COKCBRNINO — 
PUBUC  POUOT. 

1.  Rev.  St.  U.  S.  i  2280  [U.  S.  Comp.  St 
1901,  p.  1389],  provides,  hiter  alia,  that  one 
desiring  to  enter  public  land  shall  make  affida- 
vit that  the  application  la  for  his  exclusive  use 
and  benefit,  and  not  for  the  use  of  any  other  per- 
fiOQ,  etc.  Section  2291  [page  1390]  declares 
that  if,  at  the  end  of  five  years,  the  person 
making  the  entry  makes  affidavit  that  no  part 
of  the  land  has  been  alienated,  etc^he  Siall 
be  entitled  to  a  patent.  Section  2296  [page 
1398]  provides  that  the  lands  so  acquired  tihall 
not  be  subject  to  prior  debts.         eaterlns  on 
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public  land  agreed  with  ■  third  perwn  diat.  In 
consideration  of  the  latter's  adTandiis  him 
money  to  make  the  entry  and  get  die  patent, 
he  wonid  sell  to  him  the  timber  on  the  land. 
HeU  not  against  public  policy,  and  the  snb* 
sequent  tale  of  tha  timber  to  the  Uurd  person,  in 
pursuance  of  the  agreement,  waa  valid. 

Appeal  from  Chancery  Co  art,  Lincoln  Oonn- 
ty;  H.  G.  Conn,  Chancellor. 

Bill  by  the  Bntterfield  Lumber  Company 
against  F.  H.  Hartman.  Decree  for  defend- 
ant Gomplalnimt  appeala.  Serwsed. 

In  1893  Bsan  Hamesa  rec^ved  a  patent 
from  the  trmted  States  goremment  to  a  cer- 
tidn  tract  of  land  tn  Lincoln  county  as  lils 
homestead.  Befbre  the  entry  waa  perfected, 
Harness  entered  Into  an  agreement  wltb  the 
Norwood  &  Bntterfield  Company  to  sell  it  all 
the  itf&e  timber  on  It,  and  also  a  right  of  way 
100  feet  wide  over  the  land,  and  In  pursu- 
ance of  tills  agreement  Harness  and  Ms  wife 
executed  a  deed  to  the  said  Norwood  ft  But- 
terfleld  Gompany  to  the  ptne  timber  and  right 
of  way  on  Janm^ry  28,  180ft,  and  this  deed 
was  filed  for  record  February  10,  1893.  In 
lUOO  the  Norwood  ft  :^tterfleld  Gompany 
oonr^ed  the  tlmbw  on  said  lands  and  the 
rigbt  of  way  to  the  Bntterfield  Lmnbo*  Com- 
pany. On  January  80,  1898,  Esan  Harness 
and  his  wife  gave  a  deed  of  trust  on  this 
same  land  to  F.  H.  Hutman,  and  this  deed 
of  tmat  ynn  recorded  January  SI,  1893.  In 
December,  1894,  the  land  was  sold  under  this 
deed  of  trust,  and  was  purchaaed  by  F.  H. 
Hartman. 

This  Is  a  bm  filed  In  the  chancery  axmt  of 
Lincoln  county  by  the  Bntterfield  Lumber 
Company  against  F.  H.  Hartman,  seeking  to 
hare  thB  deed  of  trust  to  Hartman  and  the 
tmstee'B  deed  to  htm  canceled  In  so  fiir  as 
It  courts  the  pine  timber  on  It  and  the  strip 
of  100  f«et  for  a  right  of  way.  The  bill  al- 
leges that  Hartman  had  actual  notice  of  tbe 
contract  between  the  Norwood  ft  Bntterfield 
Company  and  Eaau  Harness,  and  the  deed  of 
tbe  sale  of  tbe  pine  timber  and  right  of  way. 
On  this  last  point,  which  vas  denied  In  de- 
fendants answer,  eondderable  testimony  was 
taken,  tat  It  Is  not  deemed  necessary  to  set  it 
out.  On  the  final  hearing  the  chancellor  de- 
nied the  relief  sought,  and  dismissed  the  bill. 

T.  Brady,  for  appellant  P.  Z.  Jones,  for 
appellee. 

CAXHOON,  J.  We  are  driven  to  the  con- 
ciaalon  that  the  decree  of  the  court  below 
must  have  been  tbe  result  of  an  opinion  that 
the  agreement  between  Esau  Harness  and 
the  srantor  of  appellant  diat.  In  considera- 
tion of  the  advance  money  to  perfect  his 
bome«tead  entry  and  get  his  patent,  Eaau 
would  sell  the  timber  m  the  land  In  c<mtn>- 
rersy,  was  against  public  policy  and  void, 
and  made  void  also  the  subsequent  sale  of  the 
timber  to  reimburse  for  that  advance.  We 
are  not  in  accord  with  that  view.  Rev.  St. 
U.  a  «  2290.  2291,  :296  [U.  S.  Comp-  St. 
1901.  pp.  1S89,  1390,  1398],  with  Gould  ft 


Tucker's  notes,  vol.  1,  p.  537.  On  the  testi- 
mony we  cannot  escape  the  conviction  that 
tbe  appellee  had  such  notice  as  should  put 
any  reasonable  man  on  inquiry,  which  would 
have  disclosed  the  existence  of  the  convey- 
ance of  tbe  timber  and  rigbt  of  way  by  Esau 
to  the  grantor  of  appellants. 

Reversed,  and  decree  here  in  accordance 
with  the  prayer  ot  the  blU. 


(82  HlH.  14S) 

SHAW  et  al.  v.  WOFFARD  et  aL 

(Supreme  Goort  of  HisslsBlppl.  March  81, 
1903.) 

STOCK  LAW  DISTRIOT^ADJOININO  SXISTINa 
DISTRICT— QUANTITY  OF 
LAND  NECESSARY. 
1.  Under  the  direct  provi^ons  of  Lavs  1900. 
p.  104,  c.  124,  a  proposed  stock  law  district, 
adjoining  and  contiguons  to  an  existing  district 
in  the  same  or  an  adjoining  coanty,  may  be 
declared  a  stock  law  district,  though  it  em- 
braces a  less  quantity  of  lanfl  than  a  township. 

Appeal  from  Circuit  Oourt,  Webster  Coun- 
ty; W.  F.  Stevens,  Judge. 

Petition  by  Jesse  B.  Woflbrd  and  others 
to  the  board  of  supervisors  of  Webster  coun- 
ty for  tbe  establishment  of  a  stock  law  dis- 
trict From  a  Judgment  ctf  the  circuit  court 
affirming  the  findings  of  the  board  of  su- 
pervisors in  t&roT  of  petitiODen,  W.  BL  Shaw 
and  others  appeal.  Affirmed. 

Sam  Cooke,  for  appellants.  Roane  ft  Lamb 
and  Dunn  &  Gould,  for  appellees. 

PRICE,  J.  On  tbe  first  Monday  of  Feb- 
ruary, 1902.  the  appellees  presented  tbelr  pe- 
tition to  the  board  of  supervisors  of  Webster 
county,  praying  that  certain  lands  In  said 
county,  described  as  follows:  "Beginning  at 
a  line  between  Chickasaw  and  Webster  coun- 
ties, at  the  N.  W.  corner  of  the  N.  B.  quar- 
ter of  Sec.  34,  T.  16,  R.  1  E.,  and  running 
S.  to  the  S.  W.  comer  of  Sec  5,  T.  21,  B.  11 
B.,  in  Webster  county;  thence  E.  4  miles  to 
the  S.  E.  comer  of  tbe  S.  E,  quarter  Sec.  2, 
T.  21.  R.  11  B.;  thence  N.  one  mile  to  the 
N.  E.  comer  of  tbe  N.  £1  quarter  of  Sec.  2,  T. 
21.  R.  11  B.;  thence  W.  along  the  section  line 
between  said  Sec.  2  and  fractional  Sec.  6. 
T.  16,  R.  2,  to  tbe  S.  W.  comer  of  said  frac- 
tional Sec.  6;  thence  N.  along  tbe  section  line 
between  fractional  Sees.  5  and  6  and  T.  16. 
R,  2  E,,  to  tbe  S.  boundary  line  <^  section  32, 
T.  16,  R.  2  B.;  thence  W.  to  the  S.  E.  cor- 
ner of  Sec  31,  T.  16,  R.  2  B.;  thence  N. 
along  section  line  to  Chickasaw  county  line; 
thence  W.  along  the  section  line  to  point  of 
beginning,  and  adjoining  and  contiguous  to 
the  said  county  of  Chickasaw  and  the  stock 
law  district  as  established  by  tbe  Acts  of  the 
Legislature  of  1890,  p.  170"— be  established 
as  a  stock  law  district  Tbe  petition  and 
proof  show  that  more  than  two-thirds  of 
the  resident  freeholders  and  leaseholders,  for 
a  term  of  more  than  three  years,  signed  the 
^►etlOon:  that  the  territxg^  j^|g<^^^[e 
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petition  was  adjoining  anA  contIg:aoQ8  to 
tbat  part  of  Chlckaaaw  connty  Cben  onder 
the  stock  law.  It  Is  also  alleged  tiiat  the  pro- 
posed territory,  exceptlnK  the  following  land 
(the  W.  %  and  the  E.  %  of  the  N.  H.  ^  Sec, 
2,  T.  21,  B.  11  E.),  has  heretofore  been  treat- 
ed as  being  under  full  stock  law,  but  "owing 
to  ft  defective  order  of  tbe  board  of  super- 
visors, or  otherwise,"  the  said  territory  was 
thrown  out  of  tbe  stock  law  district,  and  tbat 
tbe  farmers  In  the  proposed  territory  have 
no  fences,  except  for  pastures,  and  a  portion 
of  their  oat  crop  has  already  been  planted. 
W.  B.  Sbaw  and  others  appeared  at  the  Feb- 
ruary, 1902,  meeting  of  tbe  board,  and  filed 
an  answer  opposing  this  petition,  and  Intro- 
duced, over  petitioners'  objections,  and  along 
with  other  evidence,  the  following  preamble 
and  resolution:  "Whereas,  the  people  of 
Webster  county  are  being  constantly  harass- 
ed by  tbe  question  of  stock  law,  by  tbe  peo- 
ple. In  mass  meeting  assembled,  resolved, 
thnt  from  and  after  the  3d  day  of  February, 
1902,  all  petitions  asking  for  a  stock  law 
are  Illegal,  and  that  a  bill  of  exceptions  Is 
taken,  If  granted,  to  test  the  legality  there- 
of." This  mass  meeting  also  appointed  a 
committee  of  16  men  (three  from  each  su- 
pervisor's district)  to  resist  all  applications 
for  stock  law  districts  In  Webster  county. 
The  substantial  averments  of  tbe  petition 
were  proven.  The  board  of  supervisors,  aft- 
er hearing  tbe  petition,  on  February  6,  1902, 
granted  the  petition,  and  put  tbe  stock  law 
In  force  at  once  as  to  all  territory  embraced 
In  the  petition,  with  the  exception  of  the  W. 
H  and  the  E.  %  of  the  N,  B.  Sec.  2,  T.  21, 
R.  H  E.;  and  as  to  this  240  acres  the  peti- 
tion was  granted,  to  take  effect  at  the  ex- 
piration of  four  months.  The  citizens'  com- 
mltiee  filed  their  bill  of  exceptions,  and  the 
case  was  apb^aled  to  tbe  circuit  court,  and 
there  the  learned  Judge  afflrmed  the  findings 
of  tbe  board  of  supervisors,  and  from  such 
Judgment  Bbaw  and  others  appeal  to  this 
court.  There  are  two  propositions  presented 
by  this  appeal:  First,  It  is  contended  that 
the  shape  of  the  district  Is  not  according  to 
law;  second,  that  the  board  of  supervisors 
of  Webster  county  undertook  to  exercise  ju- 
risdiction over  ft  portion  of  the  lands  lying 
in  Chickasaw  county;  and  appellees  rely 
upon  Gore  v.  Doolittie,  77  Miss.  620,  27 
South.  097,  and  Gamer  v.  Webster  County, 
79  Miss.  565;'  31  South.  210.  In  Gore  v.  Doo- 
littie this  court  held  that  section  205fl  of  the 
Revised '  Code  of  1892,'  as  amended  (Laws 
1894,  p.  48,  c.  58;  Laws  1897,  p.  21,  c.  17), 
provided  that  the  enforcement  of  a  stock  law 
in  a  part  of  a  county  does  not  authorize  a 
stock  law  district,  without  natural  bounda- 
ries, to  be  laid  out  with  great  Irregularity, 
and  so  as  to  Intrude  those  persoi^s  who  fa- 
vor the  lawi  and  Mclude  those  pergbus  who 
of)pose  It,  and,  unless  such  proposed  district 
be  marked  by  natural  boundaries,.  It  should 
be  formed  of  entire  sections  of  land,  and 
should  comprise  a  compact  bojlj^  embracing 


at  least  88  square  mQea.  In  Gamer  t. 
Webster  County  this  court  held  "that  where 
the  record  of  the  proceedings  of  the  board  of 
supervisors,  undertaking  to -establish  a  etwik 
law  district  in  a  part  of  the  county,  shows 
that  the  proposed  district  was  shaped  con- 
trary to  tbe  statute,  the  proceeding  is  ab- 
solutely void  and  subject  to  collateral  at- 
tack." But  It  will  be  borne  In  mind  tbat 
tbese  decisions  were  bad  under  section  2066 
of  the  Revised  Code  of  1892,  as  amended  by 
the  acts  of  the  Legislature  of  1894  and  1897. 
So  the  act  of  tbe  Legislature  of  1900,  p.  104, 
c.  124,  was  passed  to  meet  tbe  conditions 
made  necessary  by  the  decisions  of  this 
court  In  the  cases  cited,  This  condition 
of  affairs  worked  a  hardship  on  those  peo- 
ple living  adjoining  and  contlguoils  to  dis- 
tricts formed  according  to  law,  both  where 
the  district  lay  wltbin  the  county  and  with- 
in an  adjoining  county  where  the  stock  law 
was  In  force.  By  the  act  of  1900,  p.  164,  c. 
124.  the  Legislature  made  It  possible  for  tbe 
people  so  situated  to  be  annexed  to  a  stock 
law  district  already  formed,  whether  sucb 
district  was  in  that  or  an  adjoining  county. 
By  the  language  of  the  statute,  It  expressly 
applies  to  territory  lying  "wltbin  a  county 
contiguous  to  an  existing  stock  law  district 
of  another  county."  So  that  where  a  pro- 
posed stock  law  district  is  adjoining  and  con- 
tiguous to  an.  existing  stock  law  district  In 
the  same  coimty,  or  where  such  proposed  dis- 
trict is  adjoining  or  contiguous  to  a  stock  law 
district  of  an  adjoining  county,  the  petition- 
ers have  the  right,  upon  complying  with  the 
acts  of  1900,  to  be  declared  a  stock  law  dis- 
trict; and  this  la  true  regardless  of  whether 
the  proposed  district  embrace*  a  townBblp, 
or  a  leas  quantity  of  land. 

It  Is  perfecUy  manifest  tbat  when  parties 
petition  for  a  stock  law  district  In  a  county 
where  no  district  now  exists,  and  where  not 
contiguous  to  a  stock  law  district  in  another 
county,  such  application  should  contain  a 
township,  or  sufficient  land,  in  the  aggre- 
gate, to  amount  to  36  square  miles,  whethw 
taken  from  two  or  more  townablps,  or  auch 
territory  as  Is  separated  by  natural  bound- 
aries. The  language  of  tbe  statute  is:  "Any 
part  of  a  county,  whether  less  than  a  town- 
ship or  not,  may  [Interpreted  "shall"]  he  add- 
ed to  any  stock  law  district  heretofore  or 
hereafter  established,  whether  in  the  saime 
or  adjoining  county.    But  tbe  order  declar- 
ing a  stock  law  shall  not  take  effect,  nor  be 
put  In  force,  for  four  months  after  it  has 
been  entered  on  the  minutes  of  the  board: 
provided,  that  territory  which  Has  heretofore 
been  treated  as  being  In  tbe  stock  law.  bnt 
which,  on  account  of  a  defective  brder  or 
tbe  btMird  or  otherwise,  was  not  legally  em- 
braced In  such  stock  law  territory,  shall  be 
allowed  to  come  Into  the  stock  law  Immedi- 
ately after  the  order  has  been  entered.''  And 
the  conclusions  reached  'make  a  considera- 
tion of  the  isecond  proposttiQDL.  advanced  un- 
necessat^y.  '        Digitized  by  CjOOglC 
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There  are  two  otber  cases  on  the  docket 
arid  submitted,  Webstev^  County  t.  J.  D. 
Trail  et  al.  (No.  10,805)  34  South.  — ,  and 
Webster  County  T.  R.  P.  Cohen  et  al.  (Na 
10,300)  34  Soath.  — f  where  the  predae  qnee- 
tlon  here  decided  la  tsised,  and  this  declilon 
li  de<driTe  of  the  other  two  caieft 

Afflzmed. 


(82  lUn.  4C8) 

TICKSBUBQ  B.,  POWER  &  MFO.  00.  T. 
WHITB  et  «L 

(Bnpreme  Oonrt  of  MisriasIppL  Uay  11*  1908.) 

SYIDKNCS— MORTALITY  TABLES— PROOF  OV 
UFB  KXPBCTANCT, 

1.  It  b  necesBary  for  the  one  relying  on  a 
■MUtaUty  table  to  prore  the  life  expectancy  of 
ft  pMaoB  to  show  that  he  belonga  to  the  clese 
of  persons  from  which  such  tables  are  made; 
tiwy  not  belne  based  on  the  general  ran  of 
maDkind,  but  being  made  up  of  selected  risks. 
pmiHis  of  aonnd  body  and  mtnd,  and  hartng  no 
pbjaical  defects  or  constitatloiuU  tnmUes,  and 
of  correct  habUs. 

Appeal  from  (flrcidt  Gonrl^  Warren  Oonnty; 
€taOi.  Anderaon,  Judge. 

Action  1v  Tlora  White  and  others  againrt 
Oe  Vlckshurg  RaUroad,  Power  &  Mannfiic- 
tming  Company  to  recover  damages  tor  the 
negUgent  kUUnff  of  me  Ike  White,  husband 
tt  Flora  White.  Judgment  for  plalntUfa,  and 
defendant  appeals.  BcTersed. 

Smith,  Hlrah  &  Landao,  for  appellaat 
Theo.  If  <SUgtit  for  appellees. 

PRICB,  J.  This  case  was  before  this  court 
once  before  <31  South.  709),  upon  an  appeal 
from  a  peremptory  Instruction  glTen  for  the 
defendant  below,  and  the  case  was  reversed 
and  remanded  iMcatue  this  court  was  of  the 
opinion  that  the  question  of  negligence,  on 
the  facta  shown,  was  one  for  the  Jury.  The 
fiicts,  as  now  presented  by  this  record,  do 
not  change  our  former  opinion  on  Uiat  sub- 
ject. On  the  trial  of  this  case  In  the  court 
below,  0ie  idalntifls,  after  showing  the  death 
ot  Ike  White,  showed  that  Flora  White,  his 
wife,  and  tlieir  children,  aged  12  and  14, 
were  his  only  heirs,  and  Introduced  over  de- 
fendant's objection  mortality  tables  showing 
the  Ufe  eipectancy  of  persons  from  90  to  50 
years  of  age;  but  there  was  no  evidence  of 
the  life  expectancy  of  the  two  children.  It  Is 
farther  shown,  and  not  disputed  In  the  evl- 
denoe;  that  these  mortuary  tables  are  made 
np  by  actuaries  from  a  list  of  selected  risks, 
persons  belonging  to  an  arbitrary  (dass.  It  Is 
farther  shown  by  the  expert  Blannigan  that 
the  tables  are  made  up  of  persons  of  sound 
body  and  mind,  having  no  physical  defects 
or  constitutional  troubles,  and  of  correct  hab- 
ItiL  The  plaintiffs  introduced  no  evidence  to 
ebow  that  the  deceased  or  any  of  the  plain- 
tiffs belonged  to  the  class  from  which  such 
tables  are  made;  In  fact.  Introduced  no  evi- 
dence of  the  physical,  constitutional,  and 
mental  soundness  of  any  of  the  parties.  This 
being  trus^  the  appdlaot  Insists  that  the  gtr^ 


ing  of  the  following  instructions  for  the  ' 
plaintiffs  below  was  error,  and  furnished  no 
guide  for  the  measure  of  damages:  "The 
court  Instructed  the  Jury  for  the  plaintiffs 
that.  If  they  should  believe  from  the  evidence 
that  the  plaintiffs  are  entitled  to  recover, 
then,  tn  estimating  the  actual  damages  sus- 
tained by  plaintiffs  by  the  reason  of  the 
death  of  Ike  WMte,  they  may,  as  to  the 
right  of  the  recovery  on  the  part  of  the  chil- 
dren of  Flora  White,  take  Into  consideration 
what  would  be  the  net  earnings  of  Ike  White 
during  their  minority,  as  they  may  believe  the 
proof  shows  might  reasonably  be  expected 
to  live,  as  tbey  may  believe  Is  shown  by  the 
proof;  and  that  as  to  the  plaintiff  Flora 
White  they  may.  If  they  believe  from  the 
evidence  that  the  plaintiff  Is  entitled  to  re* 
cover,  take  into  consideration  In  estimating 
the  actual  damages  resulting  from  the  death 
of  Ike  Whljte,  what  would  be  the  reasonable 
amount  per  year  for  the  support  and  main- 
tenance of  the  said  Flora  White  for  the  num- 
ber of  years  which  a  woman  of  her  age,  as 
shown  by  the  proof,  might  reasonably  be  ex- 
pected to  Uve,  as  shown  by  the  proof;  un- 
less they  believe  from  the  evidence  that  she 
would  outUve  the  said  Ike  White.  But  If 
they  believed  from  the  evidence  that  be 
would  die  before  her,  then  her  damage  should 
be  calculated  on  the  basis  of  his  life."  ThU 
Instruction  was  written  npon  the  theory  that 
the  deceased  or  his  wife  had  been  shown  by 
the  proof  to  belong  to  the  class  of  persons 
npon  whom  the  mortality  tables  are  based. 
In  volume  U  Am.  &  Bog,  Bncy.  of  Law,  p. 
881,  It  Is  said  that  nhe  Carlisle,  Northamp- 
ton, or  other  mortality  tables,  together  with 
the  age  and  general  health  of  the  person,  are 
admitted  In  evld«ice  by  courts  for  the  pur- 
pose of  showing  what  Is  the  probable  dura- 
tion of  life  under  peculiar  conditions."  These 
tablee  are  compiled  In  connection  with  proof 
of  the  health,  constitution,  habits,  etc.,  of 
the  parties.  These  tables  on^  show  the 
probable  age  which  a  sound  and  healthy 
iwrson  belonging  to  the  class  may  expect 
to  reach,  whose  age  Is  given.  In  Ballroad 
Co.  V.  Crudup,  68  Hiss.  803,  this  court, 
speaking  through  Justice  Cooper,  said: 
an  cases  of  this  character  It  must  be  the 
expectation  of  that  one  who  would  soon- 
est die  which  should  control."  Wbo  would 
soonest  die  In  this  case?  The  age  Is  shown, 
but  DO  evidence  of  the  health,  physical  con- 
dition, and  habits  of  the  parties  are  giv- 
en, placing  them  In  the  class  of  persons, 
or  selected  risks,  whlcb  Is  the  foundation  of 
the  tables.  The  Instruction  assumes  that  Ike 
White  would  have  lived  until  the  children 
were  of  age.  It  also  assumes  that  Ike  and 
Flora  White  were  of  the  class  of  persons 
contemplated  py  the  tables.  Boose  v.  Per- 
kins (Neb.)  2  N.  W.  715,  81  Am.  Bep.  409; 
City  of  Lincoln  v.  Smitii  (Neb.)  45  N.  W.  41; 
Hunn  V.  Michigan  Cent  B.  Co.  (Mich.)  44 
N.  W.  602,  7  U  B.  A.  SOO.  In  Boose  T.  Per* 
kms  <Meb.)  t  N.  W.  716,  SI  AiL^Bev.  40ft 
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It  was  held  that  the  foundation  was  properly 
laid  for  the  Introduction  of  the  mortality  ta- 
bles, as  the  party  waa  shown  to  be  Btrong, 
healthy,  and  rotjust. 

The  third  instruction  Is  erroneous  In  basing 
the  two  children's  damage  upon  the  net  earn- 
ings of  the  father  and  during  their  minority, 
as  the  proof  shows  that  he  might  reasonably 
be  expected  to  live,  and,  of  course,  assumes 
they  will  Uve,  during  such  minority,  or  that 
Ike  White  would  have  lived  during  such 
minority.  The  Instruction  Is  erroneous  in 
basing  the  damage  of  Flora  White  upon  a 
reasonable  amount  per  year  for  the  support 
and  maintenance  for  the  munher  of  years 
a  woman  of  her  age  might  be  expected  to 
live,  as  shown  by  the  proof;  erroneous  be- 
cause there  la  no  proof  in  the  record  support- 
ing the  instruction  that  she  had  any  life  ex- 
pectancy; erroneous  in  assuming  that  Ike 
White,  the  husband,  had  any  life  expectancy. 

would  have  been  sufficient  to  show  the 
ages  of  the  plaintiffs  and  the  deceased,  their 
condition  of  health  and  constitution,  and  left 
the  Jury  to  say  how  long  they,  or  either  of 
them,  would  likely  live;  but  when  one  relies 
upon  the  mortality  tables  to  show  Ufe  ex- 
pectancy It  then  becomes  necessary  to  show 
that  the  party  belongs  to  the  class.  The  mor- 
tality tables  are  made  from  arbitrary  rules, 
and  the  class  is  an  arbitrary  one,  out  of  the 
general  run  of  mankind,  and  one  relying  up- 
on them  must  show  that  the  parties  come 
within  the  class  of  persons  contemplated. 

Reversed  and  remanded. 


010  La.  lU) 

No.  14,290. 

MBYER  V.  H09S  (MARCUS  et  a1.  Inters 
Teoers).    In  re  BLOGH  ft  BRO.  NA* 
TIONAIi  CITIZENS'  BANK  v.  MOSS.* 
(Supreme  Court  of  Louisiana.   Nov.  17,  1902.) 

PIjBDGB— BVIDBNCB  —  REVOCATORY  ACTION  — 
VENUE  —  PRESCRIPTION  —  INTERRUPTION  — 
INTERVENTION— RIGHTS  OF  SUBPLEDGEE— 
RES  JUDICATA— ACTION  BY  WIPBt-BSTOPPBL. 

1.  On  the  issues  whether  there  was  an  indebt- 
ednesH,  and  whether  the  delivery  of  certain 
mortgage  notes  waa  by  way  of  pledge  to  se- 
cure the  said  indebtedness  or  by  way  of  au 
accommodation  tending,  held,  that  a  contem- 
ponnMns  written  promise  to  deliver  the  notes 
as  collateral  Is  very  strong  corroborative  evi- 
dence of  there  having  been  a  debt,  and  of  tba 
delivery  having  been  by  way  of  pledge. 

2.  The  revocatory  action  to  set  aside  a 

Sledge  of  mortgage  notes  may  be  brought  in 
le  court  within  whose  jorisdictlon  the  pledgor 
and  the  mortgaged  property  are  found,  though 
the  pledgee  resides  in  another  state,  and  keeps 
the  notes  in  sach  other  state. 

8.  The  prescription  of  such  revocatory  action 
is  one  year,  and  Is  not  suspended  by  the  prin- 
ciple of  "Contra  non  valentem  agere  non  currit 
pHCScriptio." 

4.  When  after  one  year  the  pledgee  of  mort- 
gage notes  brings  suit  to  enforce  payment,  and 
a  creditor  of  the  pledgor  Institutes  the  revoca- 
tory action  by  means  of  an  intervention  in  the 
salt,  and  the  prescription  of  one  year  is  plead- 
ed against  the  revocatory  action  so  instituted, 

•Baheartng  denltd  Aprtl  IMHL 


Bach  prescription  cannot  be  obviated  by  the 
invocation  of  the  principle,  "Qna  temporalla 
sunt  ad  agendum  perpetua  sunt  ad  ezcifden- 
dum."  The  pledgee  haa  been  in  pobsessfon  of 
the  object  pledged,  and  the  intervener  and  his 
debtor,  the  pledgor,  have  been  oat  of  posses- 
nion,  and  the  prmciple  quae  temporalla  can  be 
invoked  only  oy  the  party  in  posseadon  as 
against  the  party  out  of  possession. 

5.  Besides,  the  term  of  one  year  fixed  by  law 
within  which  the  revocatory  action  may  be 
brought  is  not  a  prescription,  properly  speaking, 
but  to  a  condition  attached  to  and  controlling 
the  grant  of  the  action;  and  the  course  of  such 
term  is  not  interrupted  or  anepeuded  by  the 
causes  which  suspend  or  interrupt  ordinary 
prescription. 

The  case  of  Marshall  v.  Grand  OnU  B*  Co., 
12  Rob.  198,  is  overruled. 

6.  A  subpledgee  of  mortgage  notes  that  pass 
by  delivery,  and  that  were  subpledged  before 
maturity.  In  good  faith,  in  due  course  of  busi- 
ness, brought  suit  and  obtained  jndgmenC 
against  the  principal  pledgor,  who  waa  also 
the  debtor  on  the  notes.  Afterwards  the  pledg- 
ed notes,  now  merged  in  Judgment,  retnmed  to 
the  principal  pledgee,  and,  he  seeking  to  ex- 
ecute the  judgment,  the  pledgor,  also  debtor  in 
judgment,  set  up  that  the  notes  had  not  bera 

Sledged,  but  merelv  loaned  for  accommodation. 
'•y  way  of  rejoinder,  the  pledgee  pleaded  res 
judicata,  and  the  prescription  of  one  year  ap- 
plicable to  actions  in  nullity  of  judgment 
Held,  first,  that  the  defense  based  on  the  con- 
ditions on  which  the  notes  had  been  delivered 
to  the  pledgee  could  not  have  1>een  set  up  In 
the  suit  of  the  subpledgee,  who  had  acquired 
before  maturity  and  in  good  faith,  for  valuable 
consideration,  and  that  as  a  consequence  the 
judgment  in  that  suit  Is  not  res  Judicata  of  such 
defense;  second,  that  to  contest  the  pledgee's 
title  to  the  judgment  as  owner  or  as  pledgee 
is  not  to  bring  an  action  in  Dutlity  of  the  ^ndg- 
ment.  but  is  to  raise  an  issue  dehors  the  judg- 
ment. 

7.  By  subpledgiug  end  redeeming  the  sub- 
pledge,  the  pledgee  does  not  acquire  a  new  title 
to  toe  pledged  property,  but  merely  ctmtlnnes 
hie  same  tenure. 

8.  The  husband's  property  was  sold  at  par- 
tition sale.  Afterwards  the  wife  acquired  the 
property  by  purchase  from  the  adjudicatee. 
Then  she  broi^ht  salt  to  have  the  mortgages 
transferred  to  the  proceeds,  and  cited  the  ac- 
tual holders  of  the  mortgage  notes;  alleging 
these  actual  holders  to  be  owners.  The  hus- 
band Joined  in  the  petition  to  authorize  his 
wife.  There  was  Judgment  referring  the  mort- 
gages to  the  proceeds.  When  the  alleged  own- 
ers of  the  notes  sought  to  compel  the  sherifF 
to  make  payment  to  them  as  owners  of  the 
notes,  the  hnsbaud  denied  that  they  were  own- 
ers, and  thereupon  the  said  alleged  owners  met 
his  denial .  by  a  plea  of  estoppel,  based  on  the 
allegations  made  in  the  suit  to  nave  the  mort- 
gages transferred.  Bdd,  the  suit  was  the  wife's 
not  the  hnsband'e,  the  allegations  were  hers, 
not  his;  because  of  his  private  dispute  with  the 
actual  holders  of  the  notes  he  could  not  block 
the  suit  of  his  wife  by  refusing  to  authorise 
it,  and  he  could  not  inject  his  own  litigation  in 
her  suit;  and,  as  a  consequrace,  there  to  no 
estoppel. 

9.  The  pledgee  does  not,  as  against  the 
ledgor,  lose  possession  of  the  pledged  property 
y  making  a  Bubpledge  of  it. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  Dtotrict  Court,  Par- 
ish of  Tensas;  J.  L.  Dagg,  Judge. 

Action  by  Adolpb  Meyer  against  Hartwig 
Moss  for  partition.  Judgment  for  plaintiff. 
Rule  by  S.  n.  Bloch  &  Bro.  on  the  aberifC  to 
Bbow  cause  vhy  proceeds  of  tbe  parUtion 
sole  should  not  be  paid  to  tbem.  JLctiooi  by 
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the  Glttniui*  National  Bank  against  Hartwlg 
Moss  to  rcTlve  a  Judgment  The  actlona 
were  consolidated,  and  from  the  Judgment 
defendant  tn  the  rale  and  G.  Marcus  and 

husband.  Interveners,  appeaL  Affirmed. 

Henry  Denis  and  Boatner,  Dodda  &  Boat- 
□er,  for  appellant  sheriff.  Young  &  Young 
and  Bernard  Tltche,  lor  appellants  Marcus. 
Hugh  Tullis,  for  appellee  Young.  Samuel 
Lucius  Elam,  Cor  appellees  S.  E.  Bloch  & 
Bro. 

PROVOSTY,  J.  In  the  80*8  there  was  at 
Waterproof,  Tensas  parish,  La.,  a  commer- 
cial firm  of  Hartwlg  Moss  &  Co.;  also  at  St. 
Louis,  Mo.,  a  commercial  firm  of  Oharlea 
Moss  &  Co.  The  former  firm  was  composed 
of  Hartwlg  Moss,  Charles  Moss,  and  William 
Moss,  brothers.  The  latter  firm  was  compos- 
ed of  Charles  and  Hartwlg  Moss.  At  the 
same  time  there  was  In  New  York  City,  the 
plaintiff  firm,  S.  E.  Bloch  ft  Bro.,  then  com- 
posed of  Samnd  Solomon  M.,  and  Henry 
Bloch,  brothers,  bat  now  composed  of  the 
first  and  second  named,  only. 

In  1887  tbB  St  Louis  firm,  Charles  Moss  & 
Co.,  failed,  and  drew  In  Its  fall  the  Louisiana 
firm,  Hartwlg  Moss  &  Co.  At  the  time  of 
this  failure  there  was  outstanding  of  the  pa- 
per of  Hartwlg  Moss  ft  Co.  $23,155.70.  One 
half  of  this  was  represented  by  three  notes; 
the  other  half,  by  four  drafts.  The  three 
notes  were  notes  of  Hartwlg  Moss  ft  Co.  to 
the  order  of  Charles  Moss  ft  Co.,  indorsed 
over  by  the  latter  to  S.  B.  Bloch  ft  Bro.,  and 
negotiated  by  these  last  to  third  parties  in 
4ue  course  of  business.  The  four  drafts 
were  drafts  by  Hartwlg  Moss  ft  Co.  to  their 
own  order  on  S.  B.  Bloch  ft  Bro.,  accepted 
by  the  latter,  and  Indorsed  over  by  Hartwig 
Moss  ft  Co.  to  Charles  Moss  ft  Co.,  and  by 
the  latter  n^tlated  in  due  course  of  busi- 
ness. 

Two  of  these  notes  were  dated  May  IS, 
1887,  and  were  for  92,687.90  and  92,614.45, 
respectively;  and  fell  dne,  the  farmer  on  Oc- 
tober 16,  1887,  and  tiie  latter  on  November 
1.  1887.  The  third  was  dated  July  23,  1887. 
and  vas  for  f (1,876,  and  fell  due  four  monllis 
after  date. 

Two  of  these  drafts  were  dated  May  IS, 
1887,  and  were  for  92,587.90  and  92,614.45,  re- 
spectively, and  wrae  payable,  one  on  October 
15.  1887,  and  tbi  other  on  Norember  1,  18S7; 
and  the  two  others  were  dated  July  23, 1S87, 
and  were  for  92,625  and  93.750,  respectively, 
and  were  payable  four  months  after  date. 

In  date^  amounts,  and  maturities,  these 
notes  and  drafts  corresponded  exactly.  Two 
of  the  notes  corresponded  with  two  of  the 
drafts,  were  made  on  ttie  same  date,  fbr  like 
amounts,  and  matured  on  same  date.  The 
remaining  two  drafts  together,  and  the  third 
note,  were  fbr  Bke  amount  were  made  tm 
the  same  date,  and  matured  on  same  date. 

As  the  indmrsers  and  acceptors  of  this  pa- 
per, the  firm  of  8.  E.  Bloch  &  Bra  wenld 
ttaTB  to  take  It  up  at  its  matnrltjr. 


In  view  of  this  liability,  which  was  threat- 
ening their  bouse  with  disaster,  the  thretf 
Blochs  sought  out  Hartwlg  Moss  to  try  ts 
Induce  him  to  do  something  for  them.  They 
met  him  by  appointment  at  the  Burnet  House 
in  Cincinnati.  Ohio,  and  he.  In  their  presence, 
wrote  and  delivered  to  them  the  following 
letter: 

"dndnnatl,  Ohio.  October  SOtb.  1887. 
Messrs.  B.  B.  Bloch  &  Bro.,  New  York— Dear 
Sirs:  Mr.  Samuel  Bloch  of  S.  H.  ft  B.  Bloch 
of  Cleveland,  Ohio,  holds  915.000.00  mortgage 
notes  on  a  925,000.00  mortgage  given  to  Mar- 
cus In  August  1884.  I  will  see  him  and  get 
him  to  forward  these  papers  to  you  as  col- 
lateral. I  shall  leave  nothing  undone  In  my 
power  to  force  him  to  do  so  and  aid  yon  In 
every  way  possible  to  defeat  hto  pretended 
claim  thereta  Tours  truly,  [signed]  Hartwig 
Moss." 

From  Cincinnati  the  parties  went  to  Water- 
proof, La.,  and  tiiere  met  the  Samud  Bloch, 
of  Cleveland,  mentioned  in  the  letter;  and, 
after  a  day  or  two  of  conference,  three  mort^ 
gage  not«i,  representing  the  915.000  notes 
mentioned  In  the  letter,  were  delivered  as  pei 
the  letter. 

The  mortgage  notes  in  question  were  made 
by  Hartwlg  Moss  to  his  own  order,  and  were 
by  Urn  Indorsed  In  blank.  They  were  dated 
August  20,  1884,  and  were  secured  by  mort- 
gage on  Hartwlg  Moss'  two-thirds  Interest  la 
the  Moss  Grove  plantation,  situated  tn  the 
parish  of  Tensas.  The  mortgage  was  stipu- 
lated  in  favor  of  Michael  Marcus,  of  Cincin- 
nati, Ohio,  and  of  the  future  holders  of  the 
notM. 

Very  shortly  after  the  mortgage  notes  had 
been  placed  In  their  hands,  S.  B.  Bloch  ft 
Bro.,  In  due  course  of  business,  pledged  (me 
of  them  to  the  Oltisens*  National  Bank  of 
New  York  City.  The  bank  at  the  maturity 
of  the  note  brongbt  suit  on  it  against  Hart- 
wig Moss,  and  on  the  23d  of  April,  1888,  ob- 
tained a  Judgment.  8.  B.  Bloch  ft  Bro.,  in 
due  course  of  business,  paid  to  the  Citiiens' 
National  Bank  the  debt  for  which  the  note, 
now  merged  Into  a  Judgment,  was  pledged, 
and  the  note  returned  to  than. 

The  owner  of  the  other  one-third  Interest 
In  the  Moss  Grove  plantation  brought  a  i^r- 
tition  suit  against  Hartwig  Moss,  and  In  due 
course  the  plantation  was  sold  to  effect  a 
partition.  T'fais  partition  suit  is  the  one 
which  has  given  title  to  the  present  litigation, 
viz..  Adolph  Meyer  t.  Hartwig  Moss.  The 
sale  took  place  in  June,  1888,  and  was  for 
cash. 

In  the  October  following,  Mrs.  Bosa  Moss, 
wife  of  Hartwig  Moss,  who  had  in  the  mean- 
time bought  the  property  from  the  adjudlcatee 
at  the  partition  sale,  brongbt  suit  against  the 
clerk  of  court  ana  the  apparent  holders  of 
the  mra^ge  notes  to  show  cause  why  the 
mortgage  should  not  be  referred  to  the  pro- 
ceeds of  the  sale  In  the  hands  of  the  sheriff; 
and  in  Janiury.  1892,  a  Judgment  was  ren- 
dered accordingly,  C^r\r\i^\i> 
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For  Qie  purpose  of  authorizing  bla  wife, 
Hartwlg  Mobs  JolDed  In  this  suit  as  party 
plaintiff.  In  the  petition  It  was  alleged  that 
S.  E.  Bloch  &  Bro.  owned  one  of  the  said 
mortgage  notes,  and  the  Citizens'  National 
Bank  another,  and  one  John  Twohy  the  third. 
By  amended  petition  It  was  alleged  that  not 
8.  B.  Blodi  A  Bro.,  but  8.  IL  Blocb,  held  the 
note. 

At  the  time  of  the  dlscomfltore  of  the  firm 
of  Hartwlg  Moss  &  Co.,  Mrs.  Michael  Mar- 
cus, who,  by  the  way,  Is  a  sister  of  Mrs. 
Hartwlg  Moss,  brought  suit,  accompanied  by 
attachment,  against  Hartwlg  Moss  &  Co., 
and  obtained  judgment  In  January,  1898, 
she  caused  execution  to  Issue,  and  the  pro- 
ceeds in  the  hands  of  the  sheriff  to  be  seized. 

In  March,  1898,  S.  B.  Bloch  &  Bro.  filed  the 
present  suit,  which  is  a  rule  on  the  sheriff  to 
show  cause  why  the  proceeds  of  the  partition 
sale  should  not  be  paid  to  them,  as  holders  of 
two  of  the  mortgage  notes  and  of  the  Judg- 
ment in  the  suit  of  Citizens'  National  Bank 
<r.  Hartwlg  Moss.  The  rule  Is  taken  as  an 
Incidental  proceeding  In  the  partition  suit  of 
Adolph  Meyer  t.  Hartwlg  Moss.  One  of  the 
allegations  of  the  petition  is  that  Mlchae) 
Marcus  figured  as  mortgagee  In  the  mortgage 
act  merely  as  a  matter  of  form,  that  be  was 
not  a  regular  creditor,  and  that  he  never  was 
the  true  owner  of  two  of  the  notes  of  the 
925,000  mortgage,  but  In  reality  held  these 
notes  for  Hartwlg  Moss.  To  substantiate  this 
allegation,  the  plaintiffs  annexed  to  their  pe- 
tition Interrogatories  on  facts  and  articles 
propounded  to  Hartwlg  Moss. 

To  the  rule  Hartwlg  Moss  makes  answer 
that  S.  E.  Bloch  &  Bro.  are  not  the  owners  of 
the  mortgage  notes;  that  the  notes  were 
placed  in  their  hands  merely  as  a  matter  of 
favor  and  accommodation,  to  enable  them  to 
tide  over  the  financial  difficulties  brought  up- 
on them  by  the  failure  of  Charles  Moss  &  Cc, 
and  were  to  be  returned  after  the  purpose  of 
the  loan  had  been  fulflUed. 

To  the  interrogatories  he  answers  that  the 
mortgage  was  executed  for  the  use  of 
Charles  Moss  &  Co.,  and  the  notes  were  de- 
livered to  them,  and  that,  so  far  as  he  knows, 
Michael  Marcus  la  the  bona  flde  owner  of  the 
two  notes. 

The  sheriff  answors  that,  acting  under  the 
Judgmeiit  transferring  the  mortgages  to  the 
proceeds,  wherein  Michael  Marcus  was  rec- 
ognized as  holder  of  two  of  the  mortgage 
notes,  he  has  paid  to  the  latter  the  pro  rata 
of  said  proceeds  coming  to  him  as  holder  of 
said  notes,  and  that  he  holds  the  remainder 
of  said  proceeds  subject  to  the  order  of  the 
eourt. 

Mrs.  Gertrude  Marcus,  wife  of  Michael 
Marcus,  who,  as  stated  above,  is  a  Judg- 
ment creditor  of  Hartwlg  Moss  &  Co.,  and 
has  caused  the  funds  In  the  hands  of  the 
sheriff  to  be  seized  by  a  fl.  fa.,  has  inter- 
vened, alleging  that  the  pledge  of  the  notes 
look  place  after  the  failure  of  Hartwlg  Moss 


&  Co.,  at  a  time  when  Hartwlg  Moss  &  Oo. 
were  notoriously  insolvent,  and  to  the  prej- 
udice of  the  other  creditors  of  Hartwlg  Moss 
&  Co.,  including  herself,  and  praying  that 
the  pledge  be  annulled,  and  that  she  be  de- 
creed to  be  entitied  to  the  funds  by  virtue 
of  the  privilege  resulting  from  her  seizure. 

While  S.  E.  Bloch  &  Bro.  thus  declare  upon 
the  three  mortgage  notes,  one  of  which  is 
now  merged  in  Judgment,  they,  in  tiielv  testi- 
mony, explain  that  the  real  indebtedness  of 
Hartwlg  Moss  to  them  stands  upon  the  three 
chirographic  notes  of  Hartwlg  Moss  &  Co., 
mentioned  above;  tliat  Is  to  say,  upon  the 
three  notes  for  $2,587.90,  $2,614.95,  $6,375, 
respectively,  made  by  Hartwig  Moss  &  Oo.  In 
favor  of  Charles  Moss  &  Co.,  indorsed  over 
by  the  latter  to  S.  B,  Bloch  &  Bro.,  and  ne- 
gotiated by  these  last,  and  subsequently  tak- 
en up  and  paid  by  them  as  Indorsers. 

Hartwig  Moss,  in  his  testimony,  denies 
that  S.  E.  Bloch  &  Bro,  are  or  ever  were 
creditors  of  Hartwlg  Moss  A  Co.  He  says 
that  the  true  history  of  this  outstanding  pa- 
per of  Hartwig  Moss  &  Co.*8  is  that  for  some 
time  preceding  the  failure  of  Hartwlg  Moss 
&  Co.  the  firms  of  S.  E.  Bloch  &  Bro,  and 
CSias.  Moss  &  Co.  had  been  resorting  to  the 
practice  of  what  is  called,  "kiting  paper," 
and  that  In  doing  this  they  made  use  of  the 
firm  of  Hartwlg  Moss  &  Oo.  as  an  inter- 
mediary; that,  for  the  benefit  of  S.  E.  Bloch 
&  Bro.,  Hartwig  Moss  &  Oo.  would  make 
their  note  in  favor  of  Cbas.  Moss  &  Co.,  to 
be  indorsed  over  by  the  latter  firm  to  8.  Si. 
Bloch  &  Bro.,  and,  for  the  benefit  of  Chaa. 
Moss  &  Oo..  Hartwlg  Moss  &  Co.  would 
draw  their  drafts  in  favor  of  themselves  on 
S.  B.  Bloch  ft  Bro.  to  be  accepted  by  the 
latter  and  turned  over  to  Chas.  Moss  ft  Co.; 
that  this  pa[>er  was  exclusively  for  the  ac- 
commodation of  CbBB.  Moss  &  Od.  and  S.  B. 
Bloch  &  Bro.,  and  in  no  wise  for  the  benefit 
of  Hartwlg  Moss  &  Cb.  He  admits  that,  a« 
a  member  of  the  firm  of  Chas.  Moss  &  Oo.,  be 
is  Individually  liable  on  the  drafts  mentioned 
above,  but  says  that  S.  B.  Bloch  ft  Bro.  are 
not  suing  him  on  these  drafts,  but  on  the 
notes;  and  he  insists  that  the  notes  were 
made  for  the  sole  accommodation  of  Sl  £L 
Bloch  ft  Bro.,  and  that  he  Is  In  no  way,  shape, 
or  form  liable  on  same. 

Against  the  three  chirographic  notes  and 
against  the  two  mortgage  notes  not  merged 
In  Judgment  he  pleads  the  prescription  of 
five  years. 

By  way  of  rejoinder,  8.  B.  Bloch  ft  Bro., 
plaintiffs  In  rule,  plead  against  Hartwlg  Mobs 
and  against  the  Intervener  res  Judicata,  and 
tiie  prescription  of  one  year  applicable  to 
the  action  In  nullity  of  Judgment,  and  also 
the  prescription  of  one  year  apidlcable  to  th» 
revocatory  action. 

Consolidated  with  this  litigation  Is  the  soit 
of  Citizens'  National  Bank  v.  Hartwlg  Moas. 
wherein  S.  E.  Bloch  &  Bro.  seek  to  revlTa 
the  Judgment  rendered  against  Hartwlg  Mow 
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on  one  of  die  mmtt^  notes.  To  tUa  de- 
mand  for  leTtvAl  Hartwlg  Hon  makee  tbe 
same  defenses  as  to  the  rale. 

Tbe  tfE^riptlon  of  one  year  to  tbe  re- 
Tooatory  Action  of  tlw  tntervener  is  well 
pleaded.  **No  contract  made  betweoi  tbe 
debtor  and  one  of  bis  creditors  tat  tbe  pm- 
pose  of  secorlng  a  Just  debt,  sball  be  set 
aside  under  this  section,  although  tbe  debtor 
was  Insolvent  to  the  knowledse  of  Uie  ered* 
itoe  with  vhom  he  contracted  and  althooKh 
the  <Mher  creditors  are  injured  tbereby,  If 
snob  contract  wss  made  more  than  one  year 
before  the  bringing  of  ttie  salt  to  avoid  it, 
and  U  it  cont^  no  other  eanse  of  nullity 
than  the  preference  given  to  om  creditor 
over  anotha."  Article  1987,  Civ.  Code.  This 
article  has  always  been  Interpreted  as  writ- 
ten. See  case  of  Morris  v.  Cain's  ElE*rs,  88 
La.  Ann.  720, 1  Sonth.  797,  2  Sontb.  418,  and 
eases  tliere  cited. 

Tbe  intervener  would  avoid  tbls  piescrlp- 
tlon  by  invoking  the  maxims,  "Contra  non 
vatentom  agere  non  onrlt  preecrtptio,''  and 
"Qase  temporalia  sunt  ad  agendom  perpetna 
sont  ad  ezdj^oidnm." 

These  principles  apply  neither  to  the  law 
nor  to  flu  facto  (tf  the  case.  Mot  to  tbe  law, 
■taioe  we  are  not  bete  concerned  witb  an  or- 
dlnary  prescrlptiOQ,  bat  with  a  omdltlon 
attocfaed  by  law  to  the  grant  of  a  right  of 
action.  The  rlgM  to  tbe  revocatory  action  is 
not  an  ordinary  right  of  the  creditor;  It  Is 
one  statutorily  granted,  and  thns  granted 
•Dbjeet  to  the  condition  tbut  It  shall  be  ex- 
wdsed  within  one  year;  and  the  creditor 
poasesees  and  eajayn  it  as  it  Is  pnnted— tiuit 
la,  subject  to  this  condition.  That  this  tens 
in  not  an  ordinary  prescription,  and  that  tbe 
cansee  by  wtaiiai  ordinary  prescription  is  sua* 
pended— minority,  for  ]i»tanee--do  not  afEsct 
it,  has-  hetetofore  been  expressly  decided. 
Ashbey  v.  Ashbey,  41  La.  Ann.  Iflffi,  B  South. 
iS88:  See,  also,  Cox  Von  Alilefeldt;  105  La. 
688,  80  Sonth.  17B. 

We  are  aware  tliat  tbls  court  held  differ' 
«Dt^  in  tbe  case  of  Marshall  v.  Grand  Oulf 
B.  Ok.  12  Bob.  198,  where  Uie  maxim  "Quae 
tempo  re  Ua,"  was  considered  to  be  applica- 
ble, bat  tiiat  decision  must  be  deemed  to 
hare  beat  impliedly  overruled  by  the  case 
of  Ashb^  T.  Ajbbey.  Beddes,  that  decision 
la  one  not  to  be  followed  for  anottaer  reason. 
Tbe  practical  i^eiatlon  of  its  doctrine  would 
be  to  abncate  artUde  1987  of  tbe  Ood^  as  a 
DXMnenf  8  ezaminatl<m  will  show.  More  than 
4Hia  year  after  tbe  railroad  company  had 
trsnsfensd  and  duly  delivered  some  pn^- 
«ity  to  one  of  Its  creditdra,  another  -creditor 
attached  the  inoperty.  The  owner  of  the 
pnq^erty  intervened  ■  to- claim  his  property, 
and  was  met  by  the  «evocatory  action,  and 
wben  he  pleaded  the  prescription  of  one  year 
tlie  niey*fff'  qum  teDq>Dralla  was  Quoted  to 
•him.  If  this  w«e  good .  Isw,  any  creditor 
in  any  case  mlgbt  nullity  artlde  1987  by 
■Imp^  prodasdlng:  by.attaoluneat  Instead  of 


1^  direct  action;  dnK^  since'  time  entb  no 
l^nre  In  Qie  matter,  he  nd^t  tbsa  tamdEO 
tbe  maxim  as  well  after  LOOO  years  of  poa* 
session  on  tbe  part  of  the  transferee  as  after 
one  day,  if  the  prtocipal  obligation  could  be 
k^  attve  Qiat  long.  The  maxim  qua  tem- 
poralia may  be  Invoked  only  by  tbe  party  in 
possession  against  the  party  out  of  possee* 
■Ion.  "Our  modem  authors  are  as  one," 
says  Marcad^  "in  recognising  that  It  is  ap- 
plicable only  to  a  defendant  in  possession, 
eltlier  of  tbe  thing  sought  to  be  taken  away 
from  him,  ot  of  tlie  right  sought  to  be  re- 
stricted.'* Marcadfi,  Prescription,  art  2262, 
No.  1.  The  decision  Just  reversed  tbls  order 
of  things.  It  permitted  tbe  attaching  cred- 
itor, who  was  out  of  posMsalon.  to  invoke 
tbe  maxim  against  tbe  interveoer,  wbo  was 
in  jmsseasion. 

For  the  same  reason  of  no  possession,  the 
maxim  is  IniyipUcable  to  tiie  facts  of  tlie 
instant  case.  8.  S.  Bloch  &  Bro.  have  been 
In  possession  of  tiie  property,  namely,  the 
mortgage  notes,  and  the  Interraier  and  her 
debtor  have  been  out  oi  possesskm. 

The  maxbn  eontta  non  valentem  Is  inap- 
plicable for  the  reason  that  tbe  Intervener 
could  St  any  time  have  instituted  the-  suit 
against  S.  SL  Bloch  &  Bro.;  the  ultimate  les, 
namely,  tbe  mortgaged  property,  being  with- 
in the  Jurisdiction  of  the  court  Neltiter  tiien 
nor  now  could  the  acticoi  reach  tbe  notes  lA 
tbe  hands  of  tldrd  persons,  but  It  could  then 
Just  aa  well  as  now  reach  tbem  In  the  bands 
of  B.  B.  Bloch  ft  Bro.  Pasley  v.  HcOonnell, 
88  La.  Ann.  476. 

'  Tbe  prescriptifm  of  one  year  applicable  to 
the  action  in  nullity  of  Jndgmmt  pleaded  by 
the  plaintiffs  does  not  fit  the  facto  of  tbe  case. 
No  attonpt  is  bObug  made  to  annul  the  Judg- 
ment rendered  In  the'  case  of  Oltliens'  Na- 
tional Bank  V.  Hartwlg  Moss.  It  is  conceded 
that  that  Judjpnent  warn  wdl  rendered,  but  It 
is  denied  that  S.  EL  Bloch  ft  Bra  are  owners 
or  pledgees  of  it  Tlie  Issue  thus  raised  Is 
one  dehors  the  Judgmrat 

Tbls  issue  of  wbether  plaintiffs  are  ownon 
or  pledgees  of  the  Judgment  In  queetlon  is 
one  which  the  Judgment  cannot  by  any  possi- 
bility be  res  Judicata  of  shiee  it  la  sa  Issue 
which  could  not  posalbty  have  been  raised 
In  tbe  suit  As  holders  bi  good  faltb  -before 
matority,  ttie  Gitteens*  Nati<nial  Bank  was 
entitled  to  Judgment,  r^azdless  <tf  tlie  con- 
ditions under  wtaieh  the  nofiss  bad  been  pla- 
ced m  the  hands  of  B.  B.  Blocb  ft  -Bni.  Any 
attempt  on  the  part  of  Hartwlg  Moss,  as  d^ 
fendant  In  the  suit,  to  raise  an  Issite  in  con- 
nection •with  these  omditlfMis.  jwiaald  bare 
been  merely  futile.  ■  Fnrthetmore,  the  object 
and  purpose  of  putting  the  notesrin  tbe  hands 
of  B.  Koch  ft  Bm.  wu  that  tin  latter 
mlgbt  pMce  tiiem.  Aa  a  defen^tiln  .that 
suit  then,  Artwl^-Moss  conlATOot  pnpaibly 
'  have  denied  the  right  of  B:  BL  Bloch  A  Sro. 
to  vudee  tbe-  pledge  to  tbe  plaintiff  bank. 
93mt  ft  Indgwmt  flan.be' MnJudlnstniMly  .of 
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the  iBBues  wblch  cooTd  bave  been  raised  in 
the  salt  in  which  it  was  rendered  is  a  self- 
evident  proposition. 

When  S.  E.  Bloch  &  Bro.  paid  their  debt 
to  the  Citizens*  National  Banfe,  the  note,  now 
merged  In  the  Judgment,  reverted  to  them. 
They  claim  in  this  snit  that  by  this  transfer 
and  retransfer  they  ceased  to  be  the  mere 
pledgees  of  the  note  or  judgment,  and  became 
the  absolute  owners  of  It.  This  position  Is 
nntenable.  The  transfer  was  a  pledge,  not  a 
sale;  and  the  retransfer  was  a  redemption, 
not  a  purchase.  The  effect  of  the  redemption 
was  to  do  away  with  the  pledge,  and  place 
matters  Jnst  as  If  the  pledge  had  never  been 
made.  And,  besides,  it  Is  perfectly  plain  that 
a  pledgee  cannot  change  the  nature  of  his  ti- 
tle by  transferring  the  collateral  and  reac- 
quiring It  Daniels  on  Negotiable  Instru- 
ments, gs  176,  806,  citing  Sawyer  v.  Wlswell, 
»  Allen,  42;  Host  v.  Bender,  25  Mich.  616; 
Todd  V.  Wick,  36  Ohio  St.  387. 

S.  E.  Bloch  &  Bro.  Invoke,  also,  an  estop- 
pel claimed  to  arise  from  the  fact  that  Hart- 
wig  Moss  was  party  to  the  suit  brought  by 
his  wife  against  the  clerk  of  court  and  the 
apparent  holders  of  the  mortgage  notes  to 
have  the  mortgage  transferred  to  the  pro- 
ceeds. Say  the  plaintiffs,  it  is  alleged  in  that 
suit  that  S.  E.  Blocb  ft  Bro.  and  the  Citizens' 
National  Bank  are  the  owners  of  the  three 
mortgage  notes.  Hartwlg  Moss  was  a  party 
plaintiff  to  the  suit,  and  participated  In  thaf 
allegation.  This  estops  htm  from  now  con- 
testing the  ownership  of  S.  E.  Bloch  &  Bro. 
and  of  the  Citizens*  National  Bank.  Tlie 
answer  to  this  contention  is  that  the  suit  was 
that  of  Mrs.  Moss,  and  not  of  Mr.  Moss,  and 
that  Mrs.  Moss  had  no  interest  In  contesting 
the  title  to  tbe  notes,  and  was  without  qnall- 
ty  to  do  so,  and  that,  In  order  to  have  the 
proper  parties  before  the  comrt,  she  was 
forced  by  the  very  nature  of  her  proceeding 
to  dte  the  actual  holders  of  the  notes,  r^rd- 
Tess  of  whether  these  actual  holders  were 
or  not  the  real  holders.  The  further  answer 
Is  that  Mr.  Moss  could  not  because  of  some 
private  quarrel  of  his  own  with  the  actual 
holders  of  the  notes,  refuse  to  authorize  his 
wife  to  bring  tiie  sntt,  thereby  blo<^ng  her 
proceeding;  nor  conld  he  inject  into  bis 
wife's  proceeding  this  private  quarrel  of  his 
own  with  the  actual  holders  of  the  notes. 
There  Is  here  no  ground  for  estoppel. 

On  the  question  whether  or  not  Hartwlg 
Hobs  ft  Oo.  were  indebted  on  the  three  chlro- 
graiOilc  notes  mentioned  above,  to  secure 
wMcb  the  mortgage  notes  are  claimed  to 
have  been  pledged,  and  whether  or  not  the 
mortgage  notes  were  transferred  to  S.  El 
Bloch  ft  Bro.  as  collateral  security  for  a  debt 
or  merely  as  a  loan,  the  evidence  Is  conflict- 
ing. The  preponderance,  we  think,  is  with 
the  plaintiffs,  both  In  number  of  witnesses 
and  in  corroborating  circumstances.  The 
three  Blocbs  stand  against  the  two  Mones— 
Hartwlg  and  William.  The  searctdng  critt 


clsm  to  which  the  testimony  of  tbe  Blocbs 
has  been  subjected  on  the  part  tsU  Moss'  able 
counsel  falls  short  of  revealing  anything 
which  the  witnesses  might  not  posMbly  have 
explahied.  If  questioned  directly  thereto, 
whereas  the  testimony  of  defendant  Hartwlg 
Moss  Is  In  palpable  contradiction  wltb  the 
letter  transcribed  above,  wherein  he  prom* 
Ises  to  forward  tbe  mor^ge  notes  *^s  col- 
lateral." This  phrase  has  a  well-known  and 
unmistakable  meaning,  and  Is  utterly  Inapt 
as  descriptive  of  a  mere  accranmodatlon  lend- 
ing. 

This  letter  shows  that  tbers  was  a  debt 
since  a  collateral  presupposes  a  debt  Be- 
sides, Hartwlg  Moss  does  not  deny  that  there 
was  a  debt  but  says  that  It  stood  on  the 
drafts,  and  not  on  the  notes.  Now,  since  the 
notes  and  the  drafts  were  for  like  amonnt 
and  both  past  due.  we  fail  to  see  what  mo- 
tive S.  E.  Bloch  ft  Bro.  would  have  had  In 
pitching  their  demand  on  the  notes.  Instead 
of  on  the  drafts,  other  than  the  desire  to 
conform  to  tbe  facts.  Defendants*  complaint 
would  seem  to  reduce  Itself  to  a  question,  one 
might  say,  not  so  much  of  dollars  and  cents 
as  of  form. 

The  prescription  of  five  years  pleaded 
against  the  three  chirographic  notes  and  the 
two  mortgage  notes  is  good  as  to  the  latter— 
the  time  having  elapsed,  and  no  catuw  of  sus- 
pension or  interruption  of  prescription  being 
suggested-Htnd  It  Is  sustained.  This,  bow> 
ever,  does  not  affect  the  result  of  the  suit 
since  the  judgment  on  the  third  mortgage 
note  Is  more  than  sufficient  to  absorb  the  en- 
tire fund  In  dispute.  The  prescription  is  not 
good  as  to  tiie  three  chirographic  notes.  As 
to  these,  the  pledge  of  the  mortgage  notes 
operated  as  a  constant  Intefraptiim  of  the 
course  of  the  prescription. 

The  point  that  by  pledging  the  notes  to 
the  Citizens*  National  Bank  and  others,  8.  B. 
Bloch  &  Bro.  parted  with  the  possession  of 
them,  and  thereby  put  an  end  to  the  pledge, 
is  not  well  made.  The  pledgees  h^d  under 
S.  SS.  Bloch  ft  Bro.,  and  their  possession  was 
a  continuation  of  that  of  B.  E.  Blocb  &  Bro., 
who  could  at  any  time  resume  actoal  posse*- 
sion  by  iwylng  the  debt  as  they  eventaally 
did  do. 

In  the  case  of  Peters  v.  Padflc  Ouano  Co^ 
42  La.  Ana  690.  7  South.  790,  the  party 
agreed  on  by  the  parties  to  hold  the  pledged 
property  made  a  snbpledge;  and  tbe  conten- 
tion was  urged,  as  here,  that  by  the  snb- 
pledge the  pledgor  bad  parted  with  the  pot- 
session,  and  thereby  put  an  end  to  the  pledge. 
The  court  rejected  tbe  contention,  treatli^ 
as  a  plain  proposition  that  tbe  prlndpal 
pledge  was  not  destroyed  by  such  snbpledge. 
Indeed,  snbpledglng  Is  at  common  law,  and 
was  under  the  old  Olvll  law,  matter  of  right; 
and  whether  not  so  likewise  xmder  tbe  Code 
Napoleon  and  under  our  Code,  quseret  See 
Denis  on  Pledge,  No.  

^  snpidemental  brief;  flled  since  Oia 
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abore  mt  writtoi,  counsel  for  defendant 
seek  to  dlstlngulBh  tbe  Ouano  Company  Oaae 
on  tbe  ground  tbat  In  It  tbe  anbpledge  waa 
made  by  eonaent  of  tbe  pledgor.  We  fall  to 
find  tbat  fact  stated  In  flie  decision.  Nor  Is 
It  likely  tbat  the  court  woold  bave  wasted 
Its  time  In  considering  vbe^r  sncb  transfer 
to  a  tUrd  person  with  the  consent  of  the 
pledgor  coidd  operate  a  dlvestltore  of  the 
idedge.  Consenting  to  tbe  snbpledge  would 
be  consenting  tbat  tbe  snbpledgee,  during  tbe 
contlnnatlon  of  tbe  snbpledge,  sbonld  bold 
possession  of  the  property  pledged,  **as  a 
third  person  agreed  on  by  tbe  parties,'*  and 
OUT  Code  expressly  provides  that  tbe  parties 
may  agree  npcm  a  third  person  to  hold  pos- 
B«slon  of  tbe  pledge.  Under  oar  Code,  then, 
there  can  be  no  such  l^al  question  as  tbe 
one  suggested,  namely,  whether  the  making 
of  a  snbpledge  with  the  consent  of  tbe  pledg- 
or has  the  effect,  as  between  the  pledgor  and 
tbe  pledgee,  of  dlTestlng  tbe  po8sessl<m  of  tiie 
pledgee.  The  syllabus  of  connsers  brief  re- 
produced In  the  report  of  tbe  ctue  shows  that 
It  waa  conceded  tbat  a  third  person  could  be 
agreed  on  to  hold  possession  of  tbe  property 
pledged. 

But  If  It  were  granted  tbat  In  tbat  case 
there  had  been  a  consent  of  tbe  pledgor, 
would  the  case  be  thereby  distinguished  from 
Uie  present  <me?  Did  not  tbe  pledgw  In  the 
present  case  give  such  consent?  Did  be  not 
put  tbe  mwtgage  notes  In  tbe  hands  <tf  S.  B. 
Bloch  &  Bro.  tcT  tbe  express  purpose  of  their 
heing  utUlsed  by  being  pieced  to  third  per- 
sons? Defendant  himself  says  that  tbat 
was  bis  purpose  to  putting  the  notes  to  the 
bands  of  S.  B.  Bloch  &  Bro. 

While  possession  Is  of  the  enence  of 
Idedge,  It  Is  so  only  to  tbe  toterest  of  third 
persons  -who  might  be  misled  Xxy  tbe  contin- 
ued possession  of  tbe  pledgor,  and  be  induc- 
ed to  extend  to  bim  a  credit  to  which  be  was 
not  entitled.  Were  It  not  for  this  toterest  of 
third  parties,  possession  would  be  do  more 
essential  In  pledge  than  to  any  other  eon* 
tract  Apart  from  this  toterest  of  third  par- 
ties, there  can  be  notiitog  sacramental  to  the 
manner  to  which  the  creditor  may  choose  to 
ezOTdae  Us  xlgfat  of  possession.  So  long  as 
be  retains  control,  and  by  the  force  of  bis 
contract  keeps  the  ddMor  out  of  possession, 
tiiat  long  a  statDS  Is  matatatoed  mcta  as 
amonntt  to  a  constant  adEnowledgment  of 
tbe  rlflSit  ot  tbe  creditor,  and,  as  a  oonse- 
qnenoe,  operates  a  constant  totermptton  ot 
tbe  coarse  of  prescr^tlon. 

We  do  not  review  that  part  of  tbe  case  re* 
lattng  to  the  payment  1^  the  sberllf  to  Mld^ 
a«l  Marcus,  for  tbe  reason  that  the  platotUts, 
hy  praying  for  an  afflrmance  of  the  Judg- 
ment, have  ratified  this  payment,  whldi 
■tood  approTOd  as  the  result  of  tbe  Ju^raent 
Appealed  from. 

It  li  therefore  ordered,  adjudged,  and  de- 
creed tbat  the  Judgment  appealed  from  be 
affirmed,  and  that  the  appellanto  pay  tbe 
costs  (tf  ainical. 
84«0.-4l 
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No.  14,560. 

JAICBS  St  al.  T.  ARKANSAS  SOUTHBRN 
BT.  00.  et  al.* 

(Supreme  Gonrt  of  LonislaDa.  March  18^  IMS.) 

EAlUtOAD  AID— SPECIAL  E  LECTIO  N-OBJ  EC - 
TION»-POLICB  JURIBS-PBTITION  FOR  ELEC- 
TION—CONDITIONS IN  ORDINANCE— TAX— DE- 
FENSES—CONSTRUCTION  OF  ROAD. 

1.  Parties  who  have  objections  to  urse  agaiiist 
tbe  legality  or  validity  of  a  special  election 
held,  under  tbe  provisions  of  article  270  of  the 
CoDBtltutiOQ  of  189^  to  authorize  tbe  levyiag 
of  a  special  tax  in  aid  of  the  construction  of  a 
railroad,  mast  advance  tbe  same  within  tbe 
delay  ued  by  the  law.  The  statute  od  that 
subject  is  one  of  repose— a  legislative  estoppel 
against  objections  of  that  particular  character 
being  urged  later  as  grounds  of  complaiut. 

2.  Police  juries  occupy,  in  relation  to  spedal 
elections  held  under  article  270  of  the  Consti- 
tution of  1898,  a  different  position  from  what 
they  do  in  relation  to  those  held  tinder  article 
232.  In  respect  to  the  first,  they  are  tbe  mere 
instrumentality  or  agency  designated  by  law  to 
ascertain  and  enforce  the  will  and  consent  of 
the  taxpayers.  Tbejfr  have  nothing  to  do  with 
the  terms  and  conditions  under  wnich  the  tax 
is  to  be  imposed. 

3.  Section  2  of  Act  No.  35.  p.  45,  of  1886. 
requires  that  taxpayers  seeking  to  have  ordered 
a  special  electiou  under  article  270  of  tbe  Con- 
stitution of  1898  shall  designate  in  their  peti- 
tion praying  for  the  same  the  railway  corpora- 
tion in  whose  favor  the  tax  is  proposed  to  be 
voted,  tbe  percentage  of  the  tax  to  be  levied 
each  year,  and  tbe  number  of  years,  not  exceed- 
ing 10,  dnilas  which  it  shall  be  levied;  alao 
tbe  form  of  toe  ballots.  The  petition  in  this 
case  did  not  set  ont  the  time  at  which  the 
work  of  the  coiistructlon  of  the  railroad  should 
commence  or  be  completed,  nor  did  tbe  ballots 
foted  upon  contain  any  such  stipulation  or  con- 
dition. The  law  did  not  require  this  to  have 
been  done.  Tbe  petition  set  out,  as  did  the 
seventh  section  of  the  act*  that  no  tax  should 
be  paid  untU  the  railroad  should  be  completed 
ana  to  operation  to  tiie  point  indicated  in  tbe 
petition.  The  stipulation  or  condition  In  the 
ordinance  of  the  police  jury  as  to  the  time  at 
which  the  work  should  be  commenced  aod  com- 
pleted was  the  act  of  that  body,  and  not  that 
of  the  taxpaym.  It  was  not  voted  upon. 

If  the  police  jnry  had  antiiority  of  Its  own 
motion  to  add  such  a  stipulation  as  to  tbe 
conditions  under  which  the  tax  was  to  t>e  earn- 
ed, it  had  also  authority,  for  good  cause  shown 
to  it,  to  grant  an  extension  of  time.  The  sec- 
tion of  tbe  police  jury  ordinance  on  tbat  snbject 
did  not  make  tbe  completion  of  the  road  at  a 
given  time  a  condition  precedent  to  the  earning 
of  the  tax,  but  made  noncompletlou  a  cause  tor 
forftiture  or  penalty.  Tbe  tax  was  voted,  not 
as  a  mere  gratuity,  but  under  an  agreement 
in  the  nature  of  a  contract  It  was  to  the  in- 
terest of  all  parties  that  tbe  road  should  be 
built,  and,  had  a  limitation  as  to  the  time  of 
completion  formed  part  of  tbe  agreement,  It 
mlsBt  be  waived  by  the  parties  in  interest 

4.  Where  the  road  in  aid  of  whose  construc- 
tion a  special  tax  has  been  voted  is  completed 
and  In  active  operation,  taxpayers  cannot  set 
up  collaterally  as  a  defense  to  paying  their  tax 
that  there  was  a  variance  between  the  name 
of  the  corporation  which  cosstmcted  the  road, 
as  given  in  the  petition  (rf  taxpayers,  and  Its 
name  as  given  in  its  charter;  nor  can  they  urge 
oollaterally  tbat  tbe  corporatlcm  waa  not  legally 
constitated.  Tbe  companv  was  a  de  facto  cor- 
poration, and  comideted  the  constmction  of  the 
road— the  object  sought  to  be  attaiued— tbrou^ 
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the  tax.  Sach  defcnBea  cao  be  urged  only  when 
legal  Injary  would  result  from  the  same  to  the 
parties  complaining.   None  U  shown  In  this 

caae. 

5.  Taxpayers  comnlaioiDg  of  such  tardiness 
in  the  completion  of  the  construction  of  the 
road  as,  In  their  judgment,  wonld  forfeit  the 
tax,  or  ctmtending  that  the  police  ivay  was 
without  authority  to  graat  an  extension  of  time, 
should  not  have  reserved  their  objections  until 
after  the  completion  of  the  road.  They  should 
hare  iuterposed  timely  objections,  and  not  wait- 
ed until  they  had  forcedly  gained  for  all  time 
the  advantages  of  the  road,  and  a  reatitatio  in 
integrum  had  become  Impossible.  They  ate  e»- 
topped  hy  their  laches.  Good  faith  require* 
they  aball  pay. 

(Syllabas  by  the  Court) 

Appeal  £roin  Judicial  District  Oonrt,  Par- 
ish of  Winn;  Marlon  Franldln  MaChen, 
Judge. 

Action  hj  0.  James  and  others  against  the 
Arkansas  Soothem  Bailwaj  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appoat  Affirmed. 

EX  Tyler  Lamkln,  Lynn  Kyle  Watkins,  O. 
M.  Grlsham.  J.  H.  Matthews,  and  Wise,  Ran- 
dolph &  Rendall,  for  appellants.  Andrew 
Augustus  Gunby  and  F.  W.  Price,  for  WP^l' 
lees. 

Statement  of  the  Case. 

NIGH0LL8,GJ.  On  the  16th  of  December, 
1897,  the  poUce  jury  of  the  pariah  of  Winn 
met  In  special  sesdon,  at  the  call  of  Its  piea- 
Ident,  upon  the  petition  of  16  treebolden^ 
praying  for  such  meeting  to  be  convened  '*for 
the  purpose  of  ordering  an  election  and  pass- 
ing anltable  ordinances,  as  required  by  law, 
to  Tote  a  spedal  tax  of  five  mills  for  ten 
years  In  aid  of  the  ShreTeport.  Junction  Cltj 
&  AJezandEla  Ballroad."  and  stating  "that 
at  that  meeting  the  petition,  as  required  1^ 
law,  to  your  honorable  body,  to  order  such 
election,  will  be  presented  In  doe  form,  when 
your  body  Is  so  oonvened." 

At  the  meeting  so  convened,  a  petition  was 
presented  to  the  police  Jury,  signed  by  parties 
representing  tbemselres  as  ccnutitutlng  one- 
tblrd  of  tlie  qualifled  Toters  and  property  tax 
payers  of  Winn  parish,  praying  It  **to  pass 
an  ordinance  calling  for  an  election,  pursu- 
ant to  the  law.  and  Acts  No.  36  ot  1886  and 
No.  168  of  18M  of  the  General  Assembly  of 
Louisiana,  submitting  to  the  legally  quail' 
fled  prop^ty  tax  paying  voters  of  said  par- 
ish of  Winn,  qualified  to  rote,  according  to 
lAW,  on 'the  question  of  voting  a  flve^mlll 
fax  for  ten  years  on  tlfe  assessed  valuation 
«f  the  property  of  said  parish  in  aid  and  to 
aid  the  fflireveport.  Junction  City  A  Alex> 
andria  Ballroad  In  building  nnd  operating 
a  railroad  from  the  northern  Itnp  of  the  par- 
iah of  Winn,  and  passing  through  said  par- 
ish by  the  courthouse,  and  out  at  the  south 
line  of  said  parish,  to  levy  an  annual  tax  of 
five  mills  on  the  dollar  on  the  assessment  of 
all  property  In  said  parisb  f«  eadi  year  for 
a'  period  of  'ten  yentd  fis  aid  of  said  rallhiad 
as  afOnwia.  Said  taxes,  as  so  levied,  to  be 
collected  as  otheKtaxes  ssrfBaBed='&i  "Wbm  par- 


ish, and  the  same  paid  over  direct  to  said 
railroad,  or  Its  assigns  or  snccessors.  The 
said  taxes  to  be  levied  and  collected  when 
said  railroad  has  been  completed  or  ccmstmct- 
ed  to  the  center  of  the  said  parish,  or  to  a 
line  ^Urect  from  east  to  west  through  said 
parish,  and  through  said  centw  and  roads 
as  aforeeaid  to  the  town  of  Wlnnfleld,  and 
the  same  to  be  paid  over  to  said  railroad  com- 
pany. That  at  said  election  the  form  of  the 
ballot  used  shall  be  as  follows:  Those  vot- 
ing for  tiie  tax  to  be  levied  as  petitioned  fbr 
shall  have  printed  on  uniform  slxe  and  color 
tiiesa  words:  Var  special  tax  of  five  mills 
on  the  dollar  of  assessed  property  In  Winn 
parish,  Louisiana,  In  ea<di  year,  for  ten  years. 
In  aid  of  the  Shreveport,  Junction  Cl^  & 
Alexandria  Relboad  Company.'  And  those 
voting  against  the  tax  shall  use  ballots  of 
uniform  form  and  size,  with  these  words 
printed  on  same:  'Against  tiie  special  tax 
of  five  mills  on  the  dollar  of  assessed  pn^ 
erty  in  the  parish  <a  Winn,  La.,  eadi  year 
for  ten  years.  In  aid  of  the  Shreveport,  Jane- 
tioQ  Olty  ft  Alexandria  Ballroad  Company/  ' 
"That  such  ordinances  be  passed  as  shall 
be  necessary  to  secure  the  election  detired, 
and  tiie  enforcement  of  the  same  according 
to  law,  after  due  and  legal  returns  of  said 
election." 

A  committee  was  appointed  1^  the  poHce 
jury  to  examine  the  tax  roB,  and  ascertain 
if  the  names  signed  were  propoty  tax  pay- 
ers, and  whether  they  constituted  fme-thlrd 
of  the  property  tax  payers  of  the  parish. 

The  committee  reported  that  over  one-third 
of  the  property  tax  payers  of  the  parteh  bad 
signed  the  petition.  The  police  jury  thwe- 
upon  adt^ted  an  ordinance  entttled  "An  or- 
dinance ordering  tiie  election  Iqr  tiie  taxpay- 
Ing  voters  of  the  parish  of  Wbm  to  detm*- 
mlne  whether  a  flve-mUl  tax  for  ten  years 
«hall  be  levied  on  all  the  property  sniiject  to 
taxation  within"  the  limits  of  tiie  parish  of 
Winn  f6r  tbe  pnritose  ot  aiding  In  tiie  bidld- 
ing  and  the  construction  of  the  Alexandria, 
Junction  City  ft  Shrer^rt  BaUroad  from 
Junction  dty  to  Gulf  connections  through 
Winn  parish,  and  within  one-balf  mile  of 
the  court  house  In  Oie  town  of  ^nnnfltid. 
La.,  and  fixing  the  date  and  manner  of  hold- 
ing said  election." 

The  ordinance  cootalned  eight  sections, 
which  followed  a  preamble  In  tiie  fUlowing 
words: 

"Wherras,  the  petition  of  more  tiian  one- 
third  of  the  propoty  tax  payers  of  the  par^ 
Isfa  of  WInh  has- been,  presented  to  the  police 
jury,  praying  and  demaDdlltg  that  lln  elec- 
tion, may  be  ordered  and  be  hdd  In  accord* 
ance  with  the  law  and  according  to  the  Acts 
No.  163  <ff  1804,  and  No.  85  of  1886,  to  de- 
termine whether'  a  flve-mlll  tax  per  'annum 
for  ten  years  shall  be  levied  on  aU  the  pn^ 
erty  td  the,  parish  subfect  to  taxatfam,  to 
bnild  and'constmct  tiie  Alexandria,  Junction 
dty  ft  -  Stir^t^eport  Bailread  from  Jtmction 
City  to  Gulf  connections,  tiTluWkftl^gb 
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Winn  purlah  and  within  one-half  mile  of  th« 
coorthonae  In  Wlnnfleld,  and  to  fix  the  time 
vben  Mid  aaaeaamNat  shall  be  made,  and  to 
fix  the  date  and  manner  bidding  aald  eleo> 
tton. 

"Therefore"  (section  1),  etc 

The  first  section  ordered  the  election  to  be 
held  on  the  Ist  day  of  February,  1898,  at 
the  precincts  at  which  the  last  general  elctc- 
tion  was  held,  and  In  accordance  with  tbe 
law,  and  accordii^  to  Act  No.  153,  p.  191, 
of  18M,  and  Act  No.  86,  p.  44.  of  1886. 

Tbe  second  section  ordered  the  Section 
to  be  held  nnder  the  gweral  election  law  of 
tbe  state,  and  directed  the  president  of  the 
police  Jury  to  have  notice  given  in  tbe  offi- 
cial Journal  of  the  pariah  of  the  object,  time, 
and  iriace  of  holding  the  same,  for.  more  than 
30  days;  the  notice  to  set  forth  tbe  manner 
in  wblch  the  election  was  to  be  conducted, 
and  designating  the  polling  places  and  the 
names  of  the  commlsslonera.  tbe  manner  of 
conn  til    tbe  voVba,  and  tbe  returns  thereof. 

Tbe  tblrd  section  ordered  the  retnms  to  be 
nkade  in  accwdance  with  law  to  tbe  board  of 
HQMrrlsora  of  election,  and  that  ^e  board 
ot  aii^errlsors  should  make  tbe  returns  of 
Kid  election  to  the  police  Jury,  and  that  said 
returns  slioald  be  proclaimed  by  the  police 
Jury  or  Its  presld«it 

The  fourth  section  proTlded  that  if  this 
election  be  in  flavor  of  the  tax  (tf  five  mills, 
as  aforesaid,  no  aaseasment  or  eollecticm  of 
said  tax  should  be  made  until  said  raHroad 
ia  built  and  constructed  and  in  operation  to 
or  wltbin  <Hie-baIf  mile  of  the  courthouse 
In  tbe  town  of  Wlnnfleld,  and  a  d^ot  estab- 
llahed  wltbin  one-half  mile  of  said  court- 
house. 

The  fifth  section  ordered  that  each  voter 
write  or  have  his  name  written  on  tbe  back 
of  hla  ticket,  and  tbe  amount  of  property 
voted. 

Tbe  sbrtb  aeetlon  ordered  ttte  assessor  to 
fnmUh  one  Uat  of  tbe  taxpayers  at  each 
poning  place  for  each  ward  in  the  parish, 
with  the  amount  of  property  assessed. 

Tbe  sevenfli  section  enacted  that  the  con- 
atmcUon  of  the  road  should  be  actively  be- 
gan wltbin  six  months  afto*  said  tax  shall 
taave  been  voted  and  legally  promulgated, 
and  Oat  ttn  same  sbonld  be  in  operation  to 
tike  said  town  of  Wlnnfleld  within  three  years 
from  laid  date. 

The  eigbtb  section  declared  that  tbe  ordi- 
nance should  take  effect  from  and  after  its 
passage. 

On  February  7.  1888,  tiiie  police  Jury  met. 
and  received  fran  tbe  board  of  supervisors 
of  dectlon  the  return  of  the  election  held  nn- 
der tbe  OTder. 

That  body  reported  that  tb^  had  corn- 
idled  the  returns,  and  bad  asctotained  that 
the  votes  cast  In  the  several  voting  places 
In  the  parlsb  at  tbe  electlra  for  special  tax 
of  five  mills  on  the  MOax  of  all  assessed 
iwoperty  la  Winn  pariah  for  10  years,  an- 
nually. In  aid  of  the  Alexandrter  Junction 


Oily  A  Shreveport  Ballway  Company  were 
as  follows: 

Number  of  votes  in  ftivor  of  a  special  tax 
of  five  mills  cm  tiie  dollar  per  annum  of  all 
tbe  assMsed  property  in  Winn  parish  for  10 
years,  annually,  in  aid  of  tbe  Alecandrla, 
Junction  Oity  &  Shreveport  Bailmiy  Compa- 
ny, 321. 

Number  of  votes  against  a  special  tax  of 
five  mills  on  the  dollar  of  all  the  assessed 
property  In  Winn  parish  for  a  period  of  10 
years,  annually.  In  aid  of  the  Alexandria, 
Junction  City  &  Shreveport  BaUway  Com- 
pany, 282. 

Amount  of  pn^wrty  voted  in  favor  of  a 
qtedal  flve-mlU  tax  on  the  dollar  annually 
for  10  years  to  aid  the  Aleundria,  Junction 
City  A  Shreveport  Railway  Company,  |188,- 

oee.60. 

Amount  of  property  voted  against  a  spe- 
cial tax  of  five  mills  on  the  dollar  annually 
for  ten  years  in  aid  of  the  Alexandria,  Jun& 
tion  City  ft  Shreveport  Ballway  Company, 
9103,808. 

The  board  declared  in  their  return  that 
tbey  bad  made  public  proclamation  of  the 
result  on  tbe  80th  of  February,  1888. 

The  police  Jury,  having  taken  cognisance 
of  this  return,  adopted  an  ordinance  in 
wbleb,  after  reciting  that  it  bad  examined 
tbe  same,  and  found  that  a  majority  In  num- 
ber and  amount  of  tbe  legally  qualified 
voters  in  said  parish  voted  in  favor  of  said 
tax  at  said  election,  therefore  It  Glared  said 
electtmi  carried  In  tevw  of  the  flve-mlll  tax, 
and  ordered  the  same  promulgated,  and  a 
flve-mlll  tax,  as  required  by  law,  to  pay  said 
tax,  tbe  said  levy  to  be  made  whenever  tbe 
said  railroad  Is  to  be  conurteted  and  to  opm- 
tt<m  from  Jvnctlon  City  to  Winnfleld,  and 
said  tax  to  be  assessed  and  collected  to 
same  manner  as  stato  and  parish  taxes  are 
collected,  provided  that  no  assessment  of  said 
tax,  nor  collection  thereof,  shall  be  made 
nntn  ttie  said  road  Is  completed  and  to  active 
<qpenitlon  from  to  tbe  town  at  Wlnn- 
fleld, and  ivovlded,  further,  that,  to  order 
to  earn  said  tax,  the  said  mad  must  be  com- 
pleted as  aforesaid  wlttito  Haee  years  tnm 
the  promnlgatlon  of  the  ordinance  as  requir- 
ed by  law. 

Tbe  police  Jvy  proceeded  to  pnmt^tB 
tile  letnms,  and  declared  the  flve-mlll  tax 
to  have  bem  carried  by  a  majority  of  votes 
to  number  of  perscHis  vottog  and  amounte 
of  propraty. 

The  Alexandria,  Junction  City  ft  Slveve- 
port  Railway  Company  was  organised  on  the 
29th  of  June.  1897,  by  act  before  William  B. 
Boberts,  notary  public  for  tbe  pariah  of  Un- 
ion. 

In  March,  1889,  the  Alexandria,  Junction 
Oity  ft  StarevepOTt  Ballway  Company  was 
consolidated  with  the  Arkansas  Southern 
Railroad  Company  of  Arkansas,  under  tbe 
name  ot  the  **ArkanBas  Sootbmi  Bailroad 
Gompany,"  and  the  articles  of  consolidation 
we  registered  to  the  irfDce  of 
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of  8t&te  of  Lonfslana  on  the    day  of 

— — ,  as  appears  by  the  certificate  of  the 
AsBlETiiant  Secretary  of  State. 

On  the  10th  of  July,  1900,  a  resolution 
was  adopted  by  the  police  jury,  which,  after 
reciting  that  the  Arkansas  Southern  Rail- 
road Company  had  petitioned  it  to  grant  an 
extension  of  time  In  which  to  complete  its 
railroad  to  the  town  of  Wlnnfield,  and  earn 
Its  flve-mill  tax  voted  to  It  by  the  property 
tax  payers  In  aid  of  the  construction  of  the 
line  of  road  from  Junction  City,  via  Ruston, 
through  said  parish,  by  and  through  the  said 
town  of  Wlnnfleld,  and  that  the  reasons  and 
circumstances  Justified  the  granting  of  said 
extension,  granted  It  an  extension  of  three 
months,  beginning  on  the  17tb  of  February, 
1901;  the  extension  to  apply  to,  and  be  an 
extension  of,  all  delays  stipulated  In  the  peti- 
tion of  the  property  tax  payers,  and  the 
ordinance  of  the  police  Jury  thereunder,  pro- 
vided the  company  begin  the  construction 
of  said  road  in  the  direction  of  Wlnnfleld  at 
once,  and  continue  the  same  with  all  rea- 
sonable dispatch  until  the  same  Is  complet- 
ed and  In  operation  to  Wlnnfleld,  and  pro- 
vided, further,  that  the  company  does  not 
claim  the  exemption  from  taxation  by  reason 
of  this  extension  having  been  given,  and 
provided,  fiuther,  that  the  extension  is  not 
Intended  to  change  the  original  contract,  ex- 
cept as  to  the  time  in  which  the  road  had  to 
earn  its  five-mill  tax;  the  ordinance  of  ex* 
tension  to  be  In  full  force  and  effect  upon 
delivery  to  the  president  of  the  police  Jury 
of  a  good  and  satisfactory  bond  for  the  sum 
of  $20,000,  guarantying  the  completion  of  the 
road  to  Wlnnfleld  by  January  IS,  1902;  the 
ordinance  otherwise  to  be  null  and  void. 

On  the  14th  of  July,  1900,  the  president 
ot  the  Arkansas  Southern  Railway  Company 
was  authorized  by  Its  board  of  directors  to 
execute  the  bond  called  for  by  the  ordinance, 
in  consideration  of  the  ntension  of  time  for 
three  months  In  which  the  company  was  to 
earn  the  flTe-mlll  tax.  On  the  same  day  the 
company  executed  the  required  bond. 

On  the  day  of  the  police  Jury 

adopted  an  ordinance  In  which,  after  reciting 
the  fact  that  the  railroad  had  been  com- 
pleted to  the  town  of  Wlnnfleld  in  fulfill- 
ment of  the  company's  contract,  a  three- 
montbs  ^tension  having  been  granted  by 
the  police  Jnry,  by  which  It  levied  a  special 
tax  of  five  mills  on  the  assessed  value  of 
all  the  property,  real  and  personal.  In  the 
pariah  of  Winn,  for  the  year  1901,  and  each 
year  subsequent  for  10  years,  in  favor  of 
the  Arkansas  Southern  Railroad  Company, 
pursuant  to  the  Rectal  election,  and  the  as- 
sessor and  tax  collector  were  directed  and 
ordered  to  assess,  extend,  and  collect  the 
said  special  tax,  and  pay  same  over  to  said 
company,  and  the  tax  collector  was  author- 
ized to  enforce  the  collection  of  the  said  tax 
In  the  same  way  and  by  tbe  same  remedies 
and  penalties  as  other  taxes. 

In  February,  1802,  a  number  of  peraona,  de* 


■crlblng  ttiemselves  aa  resident  citizens,  tax- 
payers of  the  parish  of  Winn,  the  Bodcaw 
Lumber  Company,  representing  itself  as  an 
Arkansas  corporation  having  its  Louisiana 
domicile  In  Webster  parish,  and  the  Louisiana 
Lumber  Company,  a  corporation  domiciled  in 
Ouachita  parish,  filed  a  petition  In  the  dis- 
trict court  for  Wlnu  parish,  service  of  which 
petition  was  accepted  by  tbe  police  Jury,  the 
assessor,  and  the  tax  collector  on  the  28th  of 
February,  1902,  by  the  Arkansas  Southern 
Railroad  Company  on  tbe  21st  of  April,  1902, 
in  which  they  averred  that  the  sberlfT  and  ex 
officio  tax  collector  of  the  parish  of  Winn, 
acting  under  and  by  virtue  of  an  ordinance 
of  the  police  Jury  of  said  parish  adopted  on 
the  9th  of  October,  1901,  had  demanded  of 
them,  for  the  benefit  of  the  Arkansas  South- 
em  Railroad  Company,  the  payment  of  a 
special  tax  of  five  mills  on  tbe  dollar  on  the 
assessed  valuation  of  their  property  described 
on  tbe  tax  rolls  for  the  year  1901,  and  had 
collected  tbe  same  from  all  of  the  petitioners 
(with  certain  exceptions  named) ;  they  having 
been  forced,  over  their  strenuous  objections 
and  protest,  to  pay  the  same  in  order  to  avoid 
a  sale  of  their  property  for  tbe  payment  of 
state  and  parish  taxes  thereon,  or  litigation 
with  respect  to  said  taxes,  for  the  reason  that 
tbe  tax  collector  refused  to  accept  payment 
of  said  taxes  and  Issue  receipts  therefor 
without  the  payment  of  the  special  tax.  They 
averred  that  the  levy  of  the  tax  by  the  police 
Jury,  and  all  other  ordinances,  resolutl<ms, 
and  proceedings  relating  thereto,  were  Illegal, 
null,  and  void.  The  reasons  assigned  for  ao 
charging  were: 

(1)  That  the  petition  of  taxpayers  present- 
ed to  the  police  Jury  was  Illegal  and  not  In 
conformity  to  the  requirements  of  law,  and 
particularly  Act  No.  35  of  1886,  in  that  it 
was  not  signed  by  the  requisite  number  ot 
the  property  tax  payers;  further,  that  It  did 
not  designate  the  years  or  time  In  which  said 
proposed  special  tax  should  be  levied  or  col- 
lected, or  specify  the  time  when  the  period 
of  ten  years  should  begin,  or  provide  the  time 
within  which  work  on  the  proposed  line  of 
railway  should  begin  or  be  completed;  and, 
further,  that  the  railroad  company  named  as 
the  beneficiary  of  the  tax  was  not  a  "rail- 
road company  or  corporation  organized  under 
tbe  laws  of  tbe  state  of  Louisiana,"  and  bad 
no  legal  existence  whatever. 

(2)  That  the  ordinance  ordering  the  election 
did  not  order  an  election  in  favor  of  the  rail- 
road company  named  In  the  petition  asking 
for  the  same,  and  therefore  there  was  no  le- 
gal petition  asking  for  tbe  election  as  order* 
ed;  that  tbe  police  Jury  had  no  authority  to 
order  an  election  to  grant  aid  to  the  Alexan- 
dria, Junction  City  &  Sbreveport  Railroad 
£k>mpany,  for  the  reason  that  the  said  rail- 
road company  was  not  a  company  or  corpora- 
tion organized  under  the  laws  of  the  state  of 
Louisiana,  and  Its.  pretended  charter  was  not 
adopted,  recorded,  filed,  published,  or  regis- 
tered as  required  by  law,  wttb.  tbe  jMWer 
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registry  of  subBcriptlon  of  stock,  and  Its  pre- 
tended Incorporators  were  all  Donresidents, 
and  ttie  said  pretended  company  was  wltbout 
any  assets  or  credit  whatever,  and  the  same 
was  never  authorized  to  begin  bnedness  In 
this  state;  tbat  it  was  conceived  and  design- 
ed merely  in  the  Interest  of  the  Arkansas 
Southern '  Railroad  Company,  also  a  foreign 
corporation,  which  has  never  been  authorized 
to  do  business  In  this  state,  and  the  pretended 
stockholders  and  officers  were  the  same  in 
both  of  the  aforesaid  pretended  corporations; 
that  the  line  of  road  described  In  the  ordinance 
of  the  police  Jury,  and  the  point  to  which  the 
road  should  be  completed  before  payment  of 
the  taxes.  Is  different  from  that  named  in  the 
petition,  and  the  action  of  the  police  Jury  in 
ordering  or  changing  tbe  same  was  111^1, 
noil,  and  void. 

(3)  That  a  majority  in  number  and  value  of 
tbe  taxpayers  did  not  vote  In  favor  of  the 
said  special  tax,  and  the  promulgation  of  the 
result  of  said  election,  and  tbe  action  of  the 
police  Jury  declaring  the  same  carried,  were 
Illegal;  and,  besides,  there  was  no  election 
held,  voting  a  tax  to  tbe  Alexandria,  Junction 
City  &  Shreveport  Bailroad  Company. 

(4)  That  If  it  should  be  held  that  the  spe- 
cial tax  was  legally  voted  to  the  Alexandria, 
JoDCtion  City  &  Shreveport  Railroad  Compa- 
ny, and  it  was  a  "railroad  company  or  cor- 
poration organized  under  the  laws  of  this 
state,"  the  said  special  tax  was  not  earned, 
on  account  of  tbe  failure  of  the  said  Alexan- 
dria, Junction  City  &  Shreveport  Railroad 
Company  to  comply  with  the  coodltlous  of 
said  ordinance  adopted  on  December  16, 1897, 
In  not  actively  beginning  the  construction  of 
the  said  railroad  wltUn  six  months  after 
said  special  tax  was  voted,  and  the  result  of 
said  election  promulgated,  and  falling  to  com- 
plete the  same  and  have  it  in  operation  to  the 
town  of  Wlnnfleld,  In  said  parish,  as  lovvlded 
in  said  (ffdlnance,  within  three  years  from 
said  date. 

(5)  That  In  the  event  It  should  be  held  that 
the  tax  was  legally  voted  in  favor  of  the  Al- 
exandria, Junction  City  &  Shreveport  Rail- 
road Company,  tbe  Arkansas  Southern  Rail- 
road Company  has  no  legal  right  to  said  tax, 
for  the  reason  that  the  rights  of  tbe  former 
company,  If  any  ever  existed,  were  not  trans- 
ferred or  assigned  to  the  latter. 

(6)  That  none  of  the  provisions  contained 
In  sections  4  and  7  of  the  ordinance  adopted 
on  the  16th  of  December,  1897,  were  com- 
piled with  by  either  of  the  aforesaid  pretend- 
ed railroad  companies  within  the  time  named 
In  said  ordinance  within  which  either  to  be- 
gin tbe  construction  or  to  complete  the  same, 
and  the  ordinance  adopted  on  July  10,  1900, 
by  tbe  police  Jury,  extending  the  time,  was 
Illegal,  null,  and  void;  that  if  the  police  Jury 
bad  the  power  and  authority  to  extend  the 
time  (but  which  Is  denied),  the  terms  and 
conditions  upon  which  the  extension  was 
irranted  have  not  been  compiled  with  by  the 
Arkansas  Sonthem  Railroad  Company. 


The  plaintlfts— all,  with  tbe  exception  of 
three  or  fout^hare  paid  tbe  speclhl  tax  lev- 
ied against  them,  but  under  protest,  while 
the  other  four  have  not  paid  It  at  all. 

Plaintiffs  prayed  for  Judgment  annuUIug 
and  setting  aside  ail  of  the  acts  and  ordi- 
nances attacked,  and  all  of  the  ordinances 
of  the  police  Jury  ordering  the  election,  grant- 
ing the  extension  of  time  for  the  comple- 
tion of  the  said  road  and  for  earning  of 
tbe  said  special  tax,  and  also  the  ordinance 
levying  and  ordering  the  collection  of  the 
said  special  tax  on  the  assessment  rolls  for 
the  years  1901,  and  nine  ensuing  years  there- 
titter,  and  decreeing  said  special  tax  to  be 
Illegal,  null,  and  void,  for  tbe  reasons  above 
set  forth.  They  prayed  for  Judgment  in  soli- 
do  against  tbe  said  defendants  for  costs,  and 
for  all  necessary  orders,  and  full  equitable 
and  general  relief. 

Defendant  railroad  company  pleaded  the 
prescription  of  three  months  In  bar  of  plain- 
tiffs* action,  and  also  pleaded  estoppel;  the 
latter  plea  based  on  the  ground  that  "said 
tax  was  voted,  and  the  result  of  the  election 
promulgated,  and  all  the  ordinances  of  tbe 
police  Jury,  Including  the  ordinance  extend- 
ing the  time  within  which  said  railroad 
should  be  completed  to  tbe  town  of  Winn- 
fleld,  were  published,  and  none  of  tbe  plaln- 
tlifs  made  any  objection  or  opposition  there- 
to, but  acquiesced  in  tbe  same,  and  stood 
willingly  by  until  this  defendant  had  built 
Its  railroad  at  a  large  expense  on  tbe  faith 
of  said  special  election,  and  waived  its  ex- 
emption from  taxation,  as  required  by  the 
Constitution  and  laws  of  the  state,  on  the 
faith  of  said  taxM  and  ordinances,  and  the 
acquiescence  of  plalntitfs  therein,  and  that 
plaintiffs  and  their  property  were  greatly  ben- 
efited and  enriched  by  the  building  of  defend- 
ant's road,  and  that  they  are  now  estopped 
from  denying  and  repudiating  tbeir  obliga- 
tions to  pay  said  special  tax  to  tbte  defend- 
ant" 

The  exception  and  plea  were  referred  to 

the  merits. 

Tbe  defendant  answered,  pleading  first  the 
general  denial.  Further  answering.  It  aver- 
red that  the  Alexandria,  Junction  City  & 
Shreveport  Railroad  was  regulated  and  duly 
organized  and  chartered  under  the  laws  of 
Louisiana  for  the  purpose  of  building  a  rail- 
road from  Junction  City,  via  Ruston,  to  tbe 
town  of  Wlnnfleld.  It  then  set  out  the  vari- 
ous steps  taken  In  relation  to  the  tax  of  five 
mills  referred  to  In  plaintiffs*  petition,  and 
averred  the  legality  and  validity  of  each  step 
taken.  It  averred  that  tbe  Alexandria,  Junc- 
tion City  &  Shreveport  Railroad  Company 
within  the  time  specified  did  commence  the 
eonatructlon  of  the  road  from  Junction  City 
southward,  and  continued  the  same  until  the 
10th  of  Marcti,  1899,  when  that  company 
consolidated  with  the  Arkansas  Southern 
Railroad  by  articles  of  consolidation,  copies 
of  which  were  annexed  to  the  answer,  where- 
by ftU  tbe  rigbts.  property,  privU^ges,  ac- 
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ttona,  and  franchises  ot  the  flrst-Damed  com- 
pany were  granted,  conveyed,  and  assigned 
to  the  defendant  and  the  Arkansas  Sonthem 
Railroad  Company;  that  after  the  10th  of 
March  defendant  continued  the  constmctlon 
of  the  railroad,  without  aToidabie  or  nnneces- 
sary  delay,  until  the  same  was  completed  and 
In  operation  to  the  town  of  Winnfleld.  It 
averred  that  plaintiffs  took  part  in  the  elec- 
tion, and  many  of  them  voted  for  the  tax. 
It  averred  that  in  the  year  1899  certain  tax- 
payers of  the  parish  of  Winn  (other  than 
plaintiffs)  brought  suit  to  annul  the  tax,  and 
their  suit  was  dismissed  aud  their  demand 
rejected  by  the  district  court,  and  no  appeal 
was  taken;  that  plaintiffs,  though  not  joining 
In  that  suit,  acquiesced  In  the  result  It  then 
set  out  the  action  of  the  police  Jury  extend- 
ing the  time  within  which  the  work  should 
be  completed.  Its  own  waiver  of  exemption 
from  taxation,  and  Its  execution  of  the  bond 
required  by  the  police  jnry. 

It  averred  that  it  was  prevented  from  com- 
pleting the  road  Into  the  town  of  Wlnnfleld 
wlttiin  the  time  specified  by  unprecedented 
rains  which  fell  in  the  year  1900,  and  delay- 
ed and  postponed  Its  work:  that,  notwith- 
standing these  floods,  It  pushed  forward  the 
work  of  construction  as  rapidly  as  possible, 
and  laid  its  steel  rails  and  ran  Its  locomotive 
across  the  main  street  of  Wlnnfleld,  within  a 
few  blocks  of  the  courthouse,  on  the  I9th  day 
of  April.  1901— before  the  expiration  of  the 
extension  of  the  time  granted  by  the  police 
Jury.  It  averred  that  It  constructed  the  road 
on  tlie  faith  of  the  contract  with  the  taxpay- 
ers of  Winn  parish.  Including  plaintiffs,  who 
took  no  steps  to  forfeit  said  contract  and  the 
special  tax  thereunder  until  long  after  the 
respondent  had  expended  its  money  and  com- 
pleted said  road,  to  the  Immense  advantage 
and  benefit  of  every  taxpayer  and  property 
holder  in  the  parish.  It  averred  that  It  not 
only  expended  its  own  means,  bnt  induced 
others  to  loan  and  advance  money  on  the 
faith  of  said  special  tax,  aud  that  the  time 
limited  was  no  essential  part  of  said  contract, 
but  a  men  condition  subsequent,  which  could 
only  woric  a  forfeiture  if  invoked  prior  to  the 
performance  of  the  work.  It  averred  the  po- 
lice jury  had  the  authority  and  le^l  right 
to  grant  an  extension  of  time,  and  its  ordi- 
nance to  that  effect  was  valid  and  binding: 
but.  In  the  event  it  should  be  held  that  the 
police  jury  had  not  such  power.  It  averred 
alternatively  that  no  extension  of  time  was 
necessary,  and  that  the  taxpayers  and  police 
jury  pomitted  tiie  grantee  to  carry  said 
voric  forward  and  complete  the  same,  even 
after  the  «cplratlon  at  the  time  limit,  without 
objection,  notice,  or  the  commencement  of 
proceedings  to  forfeit  said  tax,  the  same  was 
valid  and  binding,  and  vn  earned  by  re- 
spondent, and  plaintiffs  w«e  conGlnsively  es- 
topped. In  law,  equity,  and  conscience,  from 
contesting  the  valldlly  ot  the  tax,  or  refusing 
to  TftLj  the  same.  It  rrtterated  its  plea  of 
estappti,  and  prayed  fbr  the  rejection  of 


plaintiffs'  demand  and  for  general  relief. 
The  district  court  sustained  the  plea  of  pre- 
scription against  all  the  grounds  of  attack 
against  the  legality  of  the  election  of  Febru- 
ary 1.  1808,  which  was  promulgated  on  Feb- 
ruary 7,  1898.  It  sustained  the  plea  of  estop- 
pel against  the  other  grounda  set  op  for  an- 
nulling  the  tax,  and  plaintiffs  appealM. 

Opinion. 

The  district  court  did  not  err  In  sustaining 
defendant's  plea  of  prescription  against  all 
attacks  against  the  legality  of  the  election  of 
February  1, 1886.  wblcb  was  promulgated  on 
February  7,  1898. 

The  plaintiffs  in  this  case  were  duly  noti- 
fied by  the  advertisement  made  of  the  pro- 
posed election,  and  of  the  result  ot  the  same 
by  public  proclamation.  They  were  aware 
that,  unless  opposition  was  made  to  the  same 
within  the  period  fixed  by  law  for  doing  so, 
the  company  In  whose  favor  the  tax  was  vot- 
ed would  be  justified  In  supposing  that,  if 
there  were  In  fact  any  ground  of  complaint, 
the  parties  In  Interest  had  waived  the  same, 
as  they  had  the  right  to  do,  as  this  court  de- 
clared in  Gray  v.  Bourgeois,  107  La.  671,  32 
Ronth.  42.  They  were  not  Justified  In  holding 
their  grounds  of  complaint  In  reserve  until 
after  the  company  had  expended  large 
amounts  of  money,  and  completed  the  road, 
acting  on  the  teitfa  of  the  election  and  the  ac- 
quiescence of  the  property  tax  payers  there- 
in, nils  case  falls  under  the  <q>eratlon  of  the 
legal  principles  announced  by  this  court  In 
GuUlory  v.  Railroad  Co.,  1(M  La.  11,  28  Sooth. 
800;  Taxpayers  v.  Tax  Collector,  48  La.  Ann. 
1039,  22  South.  811;  Taxpayers  v.  Police 
Jury,  52  La.  Ann.  40S,  27  Sonth.  102;  State  t. 
Perrloux,  107  La.  601.  31  South.  1016;  Gmj 
V.  Bourgeois,  107  La.  671,  32  South.  42. 

The  objection  urged  that  the  ordinance  of 
the  police  jury  ordering  the  election  did  not 
order  an  election  in  favor  of  the  railroad 
company  named  in  the  petition,  asking  for 
the  same,  and  therefore  there  was  no  legral 
petition  asking  for  the  election  as  ordered, 
is  based  upon  the  fact  that  in  the  petition 
asking  for  the  election,  the  company  In  whose 
favor  the  tax  was  proposed  to  be  voted  was 
designated  as  the  "Shreveport,  Junction  City 
&  Alexandria  Railroad,"  whereas  tn  all  pro- 
ceedings taken  upon  the  petition  It  Is  refer- 
red to  as  tiie  "Alexandria,  Junction  Otty  & 
Shreveport  Railroad." 

It  Is  obvious  that  the  mistake  In  the  names 
as  given  In  the  petition  of  taxpayers  was  a 
mere  clerical  error,  which  was  well  nnder- 
stood  by  all  parties  concerned,  and  waa  im- 
mediately corrected.  It  is  not  pretended  tttat 
there  Is  any  corporation  by  the  name  of  the 
"Shreveport  Junction  Olty  ft  Alexandria  Rail- 
road Company,"  or  that  any  Cwnpaoy  other 
than  the  Alexandria,  Junction  Olty  ft  Sbrere- 
port  Railroad  Company,  dslming  the  benefit 
of  the  tax  through  tbe  Arkansas  Souttem 
Bfrilroed  Company  (the  company  reenltluc 
from  tbe  consolldatioii  with  anothw  com- 
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pany  of  that  name).  Is  demanding  the  tax, 
OF  that  there  Is  any  possibility  of  any  nich 
clfiim  being  hereafter  made  by  another  com- 
pany. The  Identity,  la  fact,  of  the  company 
In  whose  faTor  the  tax  was  Toted,  with  that 
referred  to  In  the  petition  of  taxpayers,  Is 
ondonbted.  Artlde  432  of  the  Civil  Code  de- 
clares that  "corporatloiiB  must  not  only  be 
authorized  by  the  Legislature  or  established 
according  to  law,  but  a  name  must  be  given 
to  them;  and  it  Is  In  that  name  that  they 
most  sue  or  he  sued,  and  do  all  ttadr  legal 
acts,  although  a  dtgbt  alteration  In  tbli  name 
be  not  Important" 

Objections  are  ni^ed  that  the  Alexandria, 
JnuctloD  City  &  Sbreveport  Railroad  Compa- 
ny and  the  Southern  Railway  Company  are 
corporations  not  legally  organized  and  exist- 
ing, and  that  there  was  no  assignment  by  the 
former  company  to  the  latter  of  Its  right  to 
receive  the  tax. 

That  both  corporations  were  de  facto  cor- 
porations, existing  sufficiently  to  construct, 
equip,  and  put  into  operation  the  road  which 
the  taxpayers  desired  to  have  made,  Is  be- 
yond dispute.  The  building  of  that  road  was 
the  object  sought  to  be  attained.  All  that 
the  taxjMiyers  were  legally  Interested  In  was 
that  the  object  should  be  attained,  and  that 
on  payment  of  their  tax  they  should  be  pro- 
tected against  a  second  payment.  The  par- 
ticnlar  company  which  should  build  the  road 
was  to  the  taxpayers  a  matter  of  no  momeal 
The  assignment  of  the  tax  by  the  Alexandria, 
Junction  City  &  Shreveport  Railroad  Com- 
pany to  the  Arkansas  Southern  Railway  Com- 
pany is  established  by  the  record.  An  assign- 
ment to  another  company  was  contemplated 
by  the  taxpayers  themselves,  and  It  was  an- 
HHnrlzed  to  be  made  by  law.  See  Act  No.  30 
of  1886,  I  7. 

Plaintiffs  are  not  warranted  In  setting  up 
these  particular  objections  collaterally.  They 
will  be  fully  protected  from  danger  by  the 
judgment  which  will  be  rendered  In  this  case. 
As  said  in  Viguerie  v.  Hall,  107  La.  775,  776, 
81  South.  1019,  objections  of  this  character 
can  be  only  snstalned  when  It  la  shown  that 
the  parties  making  them  may  be  Injured  by 
oot  urging  them.  It  is  maintained  by  plaln- 
tlffs  that  the  flve-mtll  fax  was  not  earned, 
for  the  reason  that  the  road  was  not  com- 
pleted within  the  period  fixed  by  the  ordi- 
nance calling  the  election,  and  that  the  pollfie 
Jury  was  without  authority  to  have  granted, 
u  It  did,  an  ^tension  pf  time  to  the  A> 
fcansaa  Southern  Railway  Company;  also  that 
th^  petition  of  taxpayers  was  not  sufficiently 
spedflc  as  to  the  subject-matters  to  be  rat>- 
initted  to  the  test  of  b  vote.  We  think  it 
wu  snfflelently  expUdt,  under  the  law.  If 
ft  was.  not  80,  those  finding  fault  on  that 
ground  had  ample  time,  opportunity,  and 
remedy  to  set  up  tlie  objection.  The  taxpay- 
ersy  by  tbvSr  vote,  sefem  to  haVe  been  satlafled 
cm  that  score. 

It  vras  4ft>iEpete.nt  fo^  the  taxpayers  in  tb^ 
potion  "to  vpecif  y'  the  time  whan  the  period 


of  ten  years  should  begin,  or  provide  fiie 
time  within  which  work  should  be  complet- 
ed," but  there  was  nothing  in  the  statutes 
making  It  obligatory  upon  them  to  do  so. 
They  believed  that  their  interests  were  miffl- 
ciently  protected  by  declaring  that  the  taxea 
sliould  t>e  levied  and  collected  when  said  rail- 
road should  be  completed  or  constructed. 
The  taxpayers  were  protected  by  ttie  law  It- 
self (section  7,  Act  No.  35,  p.  46,  of  1886), 
by  declaring  that  no  tax  should  be  paid  until 
the  railway  In  favor  ol  which  the  same  shall 
have  been  voted  shall  be  completed  and  in 
operation  to  such  point  as  may  be  specified 
in  the  proposition  set  forth  In  the  petition  of 
taxpayers  required  by  the  statute. 

Plaintiffs  contend,  vritb  some  inconsistency, 
that  the  order  of  electltm  was  illegal,  In  that 
beyond  the  petition  of  the  taxpayers,  it  pro- 
Tided  a  period  within  which  the  work  shonld 
be  completed,  while  they  intdst  that  the  com- 
pany forfeited  Its  right  to.  the  tax  by  not 
comi^etlng  the  work  within  the  time  bo  fixed 
by  the  police  Jury. 

The  second  section  of  the  act  referred  to 
declared  that  the  petition  of  taxpayers  shall 
designate  the  form  of  ballots  to  be  used  at 
the  election  for  and  against  such  prc^KMltlon. 
This  requirement  seems  to  have  been  com- 
plied with,  and  the  ballots  so  provided  for 
make  no  mention  whatever  as  to  the  time 
within  which  the  work  was  to  be  elQier  be- 
gun or  completed. 

The  ]lmltati<m  as  to  the  time  in  which  the 
work  was  to  be  completed  was  made  by  the 
police  Jury,  and  not  by  the  taxpayers  In  their 
petition,  and  that  particular  matter  does  not 
seem  to  have  been  voted  upon  by  the  tax- 
payers. In  dealing  with  this  matter,  we  must 
agtOn  notioe  tliat  police  Juries  occupy  a  differ- 
ent pofidtion  relatively  to  the  taxes  authorized 
to  be  levied  by  them  under  special  consent 
of  the  taxpayers,  under  article  270  of  the 
Constitution  of  1898,  from  what  they  occopy 
towards  those  which  they  are  authorized  to 
levy  by  consent  of  the  taxpayer  under  article 
282  of  the  same  instrument 

The  taxes  raised  under  the'  latter  article 
are  to  go  Into  the  parish  treasury  strictiy 
as  "parish  taxes,"  for  administration  by  the 
police  Jury  under  tlielr  general  I^Islative 
powers,  limited  only  by  the  fact  that  they 
are  to  be  applied,  under  that  administration, 
to  spedfied  purposes.  The  consent  of  the  tax- 
payers to  the  tax  is  simply  to  extend  the 
rate  of  taxation  to  special  matters  falHng  al- 
ready under  their  Jurisdiction,  while  the  taxes 
consented  to  by  the  taxpayers  under  article 
270  are  as  to  matters  dehors  their  Jurtsdtc- 
ti<Hi  as  to  administration  In  which  they  have 
really  no  Interest  end  serve  exclusively  as 
tbe  Instrnmentallty  or  agency  through  whidi 
the  will  of  the  tazpayera  ia  made  manifest 
and  is  enforced.  * 

When  the  taxes  are  levied  and  applied  un- 
der article '270  of  tb.4  Oonstitutloo.  tbe  tax- 
payers, and  not  Hie  pottoe  Jnry,  qieak.  The 

taxpayen  speak  tar  UnnMetves. 
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Inry  fs  the  mere  mouthpiece.  The  liberty  of 
the  police  Jury  In  reference  to  the  taxes  to 
be  levied  under  article  270  Is  more  circum- 
scribed and  restricted  than  It  Is  In  reference 
to  those  to  be  levied  under  article  232.  The 
police  Jury  is  not  authorized,  under  article 
270  of  the  Constitution,  to  submit  t6  a  vote 
of  the  taxpayers  of  a  parish  the  levying  of 
a  tax  upon  terms  and  conditions  fixed  by 
Itself.  The  terms  and  conditions  must  be 
fixed  by  the  taxpayers  themselves.  The  po- 
lice Jury  In  the  present  Instance  declared  In 
Its  ordinance  that,  If  the  railroad  company 
did  not  complete  Its  road  irlthln  three  years. 
It  should  not  earn  the  tax.  We  do  not  tblnb; 
it  was  warranted  In  thus  Imposing  a  heavier 
liability  upon  It  than  the  taxpayers  bad  Im- 
posed upon  It. 

The  lawmakers  and  the  taxpayers  them- 
selves considered  there  was  sufiQclent  protec- 
tion to  the  latter  by  declaring  that  the  tax 
should  not  be  levied  or  paid  over  until  the 
road  was  completed.  Both  evidently  looked 
to  the  possibility  of  noncompletion  at  a  given 
time,*  and  provided  as  a  penalty  not  the  for- 
feiture of  the  tax,  but  the  postponement  of 
its  levy  and  payment  until  the  company 
should  have  complied  with  Its  engagement 

The  seventh  section  of  the  ordinance  di- 
rects that  the  work  shall  be  commenced  and 
completed  within  a  certain  d^lgnated  time, 
but  does  not  declare— even  if  the  police  Jury 
had  the  power  so  to  declare—that  the  com- 
mencement and  completion  of  the  work  shall 
be  conditions  precedent  to  the  earning  of  the 
tax;  nor  does  that  section  declare  the  failnre 
so  to  do  shall  operate  ipso  facto  as  a  for- 
feiture. If  this  section  be  regarded  as  one 
affixing  a  penalty  or  forfeiture  for  noncom* 
pletlon  of  the  road,  It  was  a  penalty  Imposed 
by  the  police  jury  itself,  and  not  by  the  tax- 
payers; and  pretermitting  a  discussion  as  to 
whether  It  would  have  been  enforceable,  had 
the  extension  not  been  granted,  we  think  the 
police  jury  had  the  right  to  repeal  the  section 
or  to  modify  it 

If  the  police  Jury  was  sufflclently  the  agent 
of  the  taxpayers  to  add  condlttODS  and  penal- 
ties to  the  contract  which  they  themselves 
bad  not  attached,  It  was  sufficiently  so,  also, 
by  anticipation,  to  waive  the  penalty. 

The  aid  voted  to  be  extended  to  the  com- 
pany was  not  a  mere  gratuity.  The  parties 
stood  related  to  each  other  by  an  engagement 
In  the  nature  of  a  contract  The  company 
was  to  build  the  road  through  the  parish  to 
Winnfleld  in  con^dderatlon  or  part  considera- 
tion of  the  aid.  The  aid  was  to  be  extended 
In  consideration  of  the  building  of  the  road, 
with  Its  incidental  advantages.  It  was  to  the 
Interest  of  both  parties  that  the  road  should 
be  constructed.  The  €xt«iuion,  therefore,  vas 
not  a  pure  gratuity. 

We  are  of  the  opinion  that  if  the  plain* 
tiffs,  as  taxpayers  interested  In  the  subject- 
matter,  considered  ttiet  the  extensira  by  the 
police  Jury  was  nnaathorized.  they  should 
ba-n  taken  steps  ta  the  way  ot  a  repiidlatlcni 


or  denial  of  Its  authority  In  the  premises. 
They  had  ample  opportunity  to  do  so.  They 
should  not  have  stood  In  the  backgroxmd  until 
the  work  was  completed,  and  then  complain, 
when  a  restitutio  In  integrum  Is  impossible. 
The  company  cannot  be  placed  back  to  the 
position  It  had,  while  the  plainturs  now  and 
hereafter  will  forcedly  get  all  the  advantages 
of  Its  completed  wcwk. 

Article  1901  of  the  Civil  Code,  under  the 
heading  of  the  "BflFect  of  Obligation,"  closes 
with  the  words  that  agreements  legally  en- 
tered into  must  be  performed  In  good  faith. 
We  think  that  good  faith  requires  the  plain- 
tiffs to  pay  the  tax  which  they  seek  to  avoid, 
and  that  the  Judgment  of  the  district  court 
sustaining  the  plea  of  estoi^el  was  well 
grounded.  We  find  no  error  In  the  Judgment 
appealed  from,  and  it  is  hereby  affirmed. 


on  Ala.  M) 

MOTES  T.  PBOPLErS  BUILDING  &  LOAN 
ASS'N  OP  TBOY. 

(Supreme  Court  of  Alabama.   April  23,  1903.) 

BUILDING  AND  LOAN  ASSOCIATION— CONDI- 
TIONAL LOAN— USURIOUS  CONTRACT— OBLI- 
GATION TO  MATURE  STOCK— DEFAULT  OF 
SHAREHOLDER  —  CESSATION  OP  BUSINESS  — 
PLBADINCI-nAIXBaATIONS  OF  OOHCLU8ION8. 

1.  Where  a  building  association  made  a  knn 
of  fGOO  to  a  stockholder  on  condition  that  he 
would  expend  $300  in  the  improvement  of  his 
property,  which  he  mortgaged  to  the  associa- 
tion to  eecnre  the  loan,  the  stockholder  could 
not  contend  that  such  expenditure  was  for 
the  benefit  of  the  association,  and  that  he  conld 
not  be  charged  with  that  amount  as  a  loan. 

2.  An  allegation  in  a  bUl  by  a  stockholder 
to  enjoin  a  building  association  from  foreclo^ 
ing  a  mortgage  executed  by  him  to  it  that  his 
"arrearities  were  caused  by  respondent's 
wrong,"  without  any  statement  of  fact  to  show 
in  what  the  wrong  consisted,  amounts  to  do 
charge  at  all. 

3.  Premiums  required  by  a  contract  with  a 
building  association  to  be  paid  on  stock,  and. 
interest  on  a  loan,  are  payable  under  separate 
and  distinct  contracts,  and,  although  paid  in  the 
same  monthly  installments,  are  not  to  be  con- 
fused m  as  to  render  the  contract  usurious. 

4.  Where  a  member  of  a  huildiog  association 
has  defaulted  in  his  contract  as  a  stockholder, 
the  association  Is  under  no  obligations  to  ma- 
ture his  stock. 

6.  The  fact  that  a  building  assodation  has 
gone  out  of  business  as  such  is  no  defense 
against  the  payment  of  a  loan  by  a  stockholder. 

Appeal  from  Chancery  Court,  Pike  Coun^; 
W.  L.  Parks,  Chancellor. 

Bill  by  J.  B.  Motes  against  the  People's 
Building  &  Loan  Association  of  Troy,  Ala. 
From  a  decree  dismissing  the  bill  for  want 
of  eqidty,  complalnaut  appeala.  Affirmed. 

It  was  averred  In  the  bUl  as  amended  that 
the  complainant  had  executed  to  the  defend- 
ant two  aev^l  mortgages  upon  a  certain 
bouse  and  lot  In  the  city  of  Troy;  that  the 
first  ot  said  mor^ges  purported  to  be  ae- 
curt^  for  the  payment  of  $600  and  Interest, 
and  the  aeeond  of  said  mortgages  purported 
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to  secure  the  payment  of  a  loan  of  fl50,  and 
the  two  Bereral  sums  being  evidenced  by 
complalnaQt's  reapectlTe  promissory  notes; 
"tbat  of  the  said  pretended  loan  of  six  hun- 
dred dollars,  purported  to  be  secured  by  said 
first  mortgage  deed,  your  orator  received  of 
the  People's  Building  &  Jjo&a  Association, 
the  said  corporation,  In  trust  for  the  use  and 
behoof  of  the  said  association,  the  sum  of 
three  hundred  dollars,  to  be  expended  and 
applied  according  to  the  order  of  said  corpo- 
ration, and  which  was  so  expended  and  ap- 
plied by  your  orator  as  by  the  terms  of  said 
tTDBt  he  was  bound  to  do,  and  tbat  your  ora- 
tor has  never  bad  or  received  of  the  Peo- 
ple's Building  ft  Loan  Association,  the  said 
corporation,  or  from  any  other  person  on  its 
account,  more  than  three  hundred  dollars  of 
said  first  pretended  loan  to  his  own  use  and 
behoof,  nor  the  full  beneficial  interest  in  more 
of  said  pretended  loan  and  the  said  sum  In 
trust  than  of  the  said  sum  of  three  hundred 
dollars";  that  the  said  second  pretended  1<md 
represented  by  the  second  note  and  mortgage 
was  given  to  secure  a  pretended  payment  of 
pretended  arreerities  by  complainant  In  his 
monthly  payments  on  the  first  loan,  which 
arrearltles  were  enforced  against  tbe  com- 
plainant by  the  defendant  against  his  pro- 
test, and  in  peril  of  foreclosure  of  the  first 
mortgage;  that,  at  the  time  of  the  execution 
and  delivery  of  aald  second  mortgage  and  note, 
the  defendant  corporation,  under  the  stress 
of  said  first  mortgage,  enforced  unjust  de- 
mands against  tbe  complainant,  and  the 
whole  amount  of  said  pretended  loan  of  $600 
was  in  payment  of  arrearltles  and  fines, 
which  several  amounts  should.  In  good  con- 
science, be  allowed  as  credits  to  complainant; 
that,  by  virtue  of  a  contract  entered  Into  on 
the  execution  of  the  first  mortgage,  the  de- 
fendant corporation  "has  exacted,  and,  under 
8tr^  of  said  mortgage,  It  has  enforced,  un- 
just, usurious,  and  ruinous  demands  against" 
complainant,  In  the  form  of  premiums  and 
fines;  tbat  complainant  has  paid  to  tbe  de- 
fendant corporation.  In  56  monthly  Install- 
ments, tbe  sum  of  I6D9.29,  besides  the  fee 
for  abstract  of  title  and  recording;  that  of 
said  sum  tbe  defendant  has  placed  only  $231 
to  the  credit  of  the  first  mortgage,  and  ap- 
propriated the  residue  to  Itself,  "as  profits  on 
said  first  pretended  loan";  that  the  defend- 
ant corporation  has  gone  out  of  business,  Is 
winding  up  Its  aflaim,  and  refuses  further  to 
carry  out  the  purposes  of  Its  organization; 
that  by  reason  of  representationa  made  by 
the  respondent  to  him,  and  the  fact  that  by 
taking  stock  In  defendant  corporation  and 
complying  with  certain  requirements  said 
corporation  would  loan  to  the  complainant 
money,  tbe  complainant  was  induced  to  sub- 
scribe for  the  stock  as  a  necessary  pretend- 
ed step  to  securing  said  loan,  which  was 
Deeded  by  complainant  In  his  business;  that, 
In  stating  negotiations  for  the  loan,  the  par- 
ties thereto  had  in  contemplation  the  loan 
of  11,000,  which  tlift  defendant  knew  tbe 


complainant  desired  to  use  In  bis  business; 
that  the  complainant  was  informed  by  the 
respondent  that,  for  him  to  procure  said  imn, 
he  would  have  to  subscribe  for  20  shares  of 
stock,  as  the  first  step  thereto;  that  the  com- 
plalnant  thereupon  subscribed  for  20  shares 
of  stock,  and  arranged  his  business  in  antici- 
pation of  securing  from  the  defendant  the 
loan  of  $1,000  which  was  loaned  to  the  com- 
plainant; tbat  the  respondent  also  represent- 
ed to  tbe  complainant  that  the  stock  would 
mature  in  six  years,  and  that  by  making 
monthly  payments  of  premiums,  dues,  and 
interest  for  six  years,  the  loan  could  be  can- 
celed; that  tbe  application  for  said  loan  was 
made  by  the  complainant  when  there  was 
pressing  need  for  such  an  amount  by  tbe 
complainant  in  his  business;  that  the  re- 
spondent took  advantage  of  complainant's 
necessities,  and  refused  to  make  said  loan  of 
$1,000,  but  offered  to  loan  $G00,  provided  the 
complainant  would  expend  $300  of  said  sum 
on  the  bouse  and  lot;  that  the  complainant 
was  obliged  to  bave  the  money,  and  therefore 
compelled  to  negotiate  and  obtained  the  loan 
of  $600,  le^  charges  for  abstract  of  title  and 
recording  of  mortgage,  and,  of  said  sum,  ap- 
pUed  $300  to  tbe  improvement  of  the  house 
and  lot,  which  was  to  tbe  use  and  benefit  of 
respondent;  that  complainant  was  not  in  de- 
fault of  his  payments  on  said  contract,  and 
"his  supposed  arrearltles  were  due  to  the 
wrongs  of  respondent,  of  which  It  is  still 
trying  to  avail  itself  to  the  Injury  of  com- 
plainant"; that  defendant  Is  utterly  without 
power  to  mature  tbe  complainant's  stock  at 
any  reasonable  time,  and  refuses  further  to 
try  to  mature  said  stock  as  said  corporation 
had  undertaken  and  obligated  Itself  to  do; 
"that  said  contract  provides  for  more  than  8 
per  cent  for  the  said  pretended  loan  of  Ox 
hundred  dollars,  in  that  it  provides  for  three 
dollars  per  month  interest  to  be  paid  montb 
after  mouth,  and  year  after  year,  even  to  tbe 
maturity  of  said  stock,  when,  according  to 
tbe  terms  of  said  contract,  aald ,  pretended 
loan  would  be  fully  paid  and  satisfied— the 
same  fixed,  unchanging  sum  of  three  dollars 
per  month  as  Interest  on  each  and  every 
monthly  balance,  regardless  of  the  amount  of 
such  balance."  It  was  further  avored  in 
the  amended  bill  that  tbe  respondent  had  ad- 
vertised the  sale  of  said  house  and  lot  under 
the  power  of  sale  contained  In  said  mort- 
gage, and  that,  unless  restrained  by  an  or- 
der of  the  court,  irreparable  Injury  will  be 
done  complainant  The  prayer  of  the  bill 
was  that  tbe  respondent  corporation  be  en- 
Joined  from  foreclosing  each  of  said  mort- 
gagee, and  tbat  the  same  be  delivered  up  and 
canceled.  The  notes  and  mortgages  were  at- 
tached as  exhiblte  to  the  bill  The  respond- 
ent demurred  to  tbe  bill,  and  moved  to  dis- 
miss It  for  the  want  of  equity.  On  the  sub- 
mission of  the  cause  on  the  demurrers  and 
motion,  tbe  chancellor  decreed  tbat  the  mo- 
tion to  dismiss  for  the  want  of  equity  should 
be  sustained,  and  ordered  the  bilL  dismissed. 

Digitized  byVjOOglC 


346 


84  SOUTHERN  BEPOBTBB. 


(Ala. 


From  this  decree  the  complainant  appals, 
and  assigns  the  rendition  tbereof  as  error. 

J.  B.  Motes,  In  pro.  per.  R.  I*  Harmon 
and  0.  B.  Harm<MQ,  for  appeUm, 

DOWDELL.  J.  The  bill  In  this  case  is  <Jne 
by  a  borrowing  stockholder  from  a  building 
and  loan  association,  of  which  he  was  a 
member,  and  seeks  to  enjoin  the  foreclosure 
proceedings  bj  ttie  association  under  the 
mortgage  which  was  given  to  secure  the  loan. 
The  bill,  as  amended,  admits  ttiat  the  com- 
plainant obtained  the  loan,  and  received  the 
amount  evidenced  by  the  mortgage  contract, 
except  a  small  fee  for  recording  and  abstract 
of  title,  that  was  deducted  from  the  amount 
of  the  loan.  And  it  is  not  denied  but  that  It 
was  his  duty  to  pay  this  fee.  The  complain- 
ant alleges  in  his  bill  that  be  was  required 
by  the  association  to  expend  (300  of  the 
loan  obtained  In  Improvements  on  the  prop- 
erty  wblcb  be  mortgaged  to  the  association 
to  secure  the  loan,  and,  on  this  averment. 
Insists  that  such  expenditure  was  for  the 
benefit  of  the  association,  and  not  for  his 
benefit,  and  that,  to  the  .  extent  of  the  (300 
BO  applied  In  improving  the  property,  he  was 
the  trustee  of  the  association,  and  should  not 
be  charged  with  that  amount  as  a  loan  to 
him.  This  contention  Is  without  merit. 

It  18  further  complained  In  the  amended 
bin  that  in  the  negotiations  for  the  loan  the 
association  promised  to  loan  |1,000,  but,  when 
it  came  to  make  the  loan,  would  only  loan 
9600.  This  latter  amount  the  complainant 
rec^ved,  and  executed  his  note  and  mortgage 
for,  the  payment  of  which  he  now  seeks  to 
avoid.  The  bill  admits  tbe  complainant's  de- 
fault, but  seeks  to  excnse  it  by  saying  that  It 
was  caused  by  respondent's  wrong.  This  is 
a  bare  assertion  In  the  bill,  without  a  single 
■tatemeut  of  fact  to  show  In  what  the  wrong 
consisted,  or  bow  or  In  what  vray  tbe  re- 
spondent caused  It.  Such  averment  amounts 
to  no  charge  at  all. 

The  bill,  as  amended,  alleges  that  more 
than  8  per  cent  interest  per  annum  was  char- 
ged on  the  loan,  yet  tbe  contract  of  loan  set 
out  in  the  bill  shows  on  Its  face  that  the  rate 
of  Interest  was  fixed  at  6  per  cent  per  annum. 
The  monthly  installments,  which  Included 
the  interest,  also  included  the  monthly  dues 
on  the  complainant's  stock,  which  the  con- 
tract required  to  be  paid.  The  stock  con- 
tract and  loan  contract  are  separate  and 
distinct  The  premiums  and  monthly  dues 
on  the  stock  are  not  to  be  confused  with  the 
Interest  on  the  loan.  Tbe  bill  fails  to  show 
any  failure  on  the  part  of  the  association  to 
comply  with  its  by-laws  and  rules,  or  to  show 
a  violation  of  any  statute.  In  making  the  loan. 
Upon  the  question  of  usury,  the  case  of  In- 
terstate B.  &  L.  Association  v.  Brown,  128 
Ala.  462,  29  South.  656,  is  conclusive  of  this 
case.  As  to  the  allegations  In  tbe  bill  re- 
specting representations  made  to  tbe  com- 
plainant as  to  when  bis  stock  would  mature, 
tbe  case  of  Beyer  t.  National  B.  ft  Zi.  Asso- 


ciation, 131  Ala.  869,  81  South.  118,  Is  conclu- 
sive on  till!  anestkm,  and  adTerae  to  the  com- 
plainant 

After  tbe  complainant  has  defaulted  in  bis 
contract  as  a  stockholder  and  member  In  tbe 
association,  the  association  lis  no  longer  un- 
der any  duty  to  mature  his  stock.  As  to  tbe 
sus^estlon  that  the  respondent  has  gone  out 
of  business  as  a  building  and  loan  associa- 
tion, this  furnishes  no  defense  against  tbe 
payment  of  the  loan  made  to  the  complain- 
ant. 

Tbe  bill,  we  think.  Is  wholly  wanting  fn 
equity,  and  tbe  decree  of  the  chancellor  dis- 
missing tbe  same  will  be  affirmed.  Affirmed. 


cm  Aim.  my 
EMFINGBB  at  aL  T.  BHFINGBR  et  aL 
(Supreme  Court  of  Alabama.  April  28,  1903.) 

HUSBAND  AND  WIFB— WIFE'S  8EPARATK  ES- 
TATE—PROPERTY  PURCHASED  WITH  WIFE'S 
HONBT  —  SUIT  TO  ENFORCE  TRUST  —  BYI- 
DBN0B-8UFFIGIBNCT— BURDEN  OF  PROOFS 
CHANCBRT  APPBALS-^tBVIBW  OF  PAOT& 

1.  In  a  suit  to  enforce  a  trust  on  land  par- 
chased  b7  a  husband  with  his  wife's  money, 
where  the  allegatious  of  tbe  complalat  are 
denied,  the  bnrden  Is  on  the  complainant  to 
show  that  the  land  was  purebaaea  with  the 
wife's  money. 

2.  Id  a  suit  to  enforce  a  tmst  on  land  pur- 
chased by  a  husband  with  bis  wife's  money, 
the  evidence  that  the  land  was  so  purchased 
should  be  clear,  satisfactory,  and  coaviucing'. 

3.  Undur  the  express  provisions  of  Code  1802, 
i  3826,  to  deciding  appeals  from  the  ch&ncerj 
court,  the  Supreme  Court  must  attach  do  weight 
to  the  deciRiou  of  the  chancellor  on  the  facts, 
bat  must  weigh  the  evidence,  and  give  such 
Judgment  as  it  deems  just 

4.  In  a  suit  to  Miforce  a  trust  against  land 
alleged  to  have  been  purchased  by  a  husband 
with  bis'wife's  money,  the  only  evidence  in  sap- 
port  of  the  allegationB  of  the  bill  was  testi- 
mony as  to  statements  made  by  the  hnrtHUid  to 
the  effect  that  he  bad  purchased  the  land  with 
money  received  from  bis  wife's  father's  estate^ 
Opposed  to  this  testimony,  respondent's  evidence 
was  that  the  husband's  statements  were  that 
he  had  paid  for  the  land  with  proceeds  of  tho 
sale  of  land  owned  by  him,  and  out  of  crops 
raised  on  the  land;  that  he  never  got  any  prop- 
erty from  his  wife  except  three  head  of  cattle. 
These  statements  were  made  in  the  presence 
of  tbe  wife,  and  were  not  dispnted.  She  knew 
that  her  husband  had  taken  title  In  bis  own 
name,  but  from  1852,  the  date  of  the  purchase, 
until  her  deathMn  lw9,  she  claimed  no  intereat 
in  the  land.  There  was  other  evidence  cor- 
roborative of  respondent's  version  of  the  hus- 
band's statements,  field,  that  tbe  evidence  fail- 
ed to  show  that  complainants  were  entitled  to 
the  relief  sought 

Appeal  from  COiancery  Court  Pike  Goonty: 
W.  L.  Parks,  Chancellor. 

Bill  filed  by  M.  G.  Emflnger  against  Sellna 
Emfinger  and  otbers.  After  filing  of  the 
original  bill.  M.  C.  Emflnger  died.  anA  the 
suit  was  revived  In  the  name  of  W.  O.  Bim 
finger  and  Charles  Dickinson,  as  admlnlstra- 
tora  of  the  estate  of  M.  G.  Emfinger.  deceas- 
ed. From  a  decree  for  complaloonts,  re- 
spondents appeal.  Beversed. 

Harmon  and  Dent  ft  Well,  for  appellants. 
Foatsr,  Bamfbrd  ft  Camdl,  for^p^eea. 
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DOWDEIX,  7.  Tht  bll]  in  tlila  ease  ts  fil- 
ed for  the  purpose  of  enfordng  a  tmat  In  the 
land  deseribea  In  fiiTor  of  the  complainants, 
as  the  belrs  at  law  of  Martha  Bmflnger,  de* 
ceased.  The  theory  of  the  bill  Is  that  the 
land  was  porehased  b7  her  tanshand,  Et.  W. 
Emftttger,  and  paid  for  with  mon^r  t>d<Higlng 
to  and  constitoting  a  part  of  the  wfftf  s  stat- 
utory separate  estate,  which  came  Into  his 
bands  as  her  husband,  and  this  prior  to  the 
act  of  B^bniai7  S8;  ISBT  (Acts  18S0-87,  p. 
Sffi,  and  when  the  bnsband  was,  by  the  stat- 
ute, the  trustee  of  the  wife's  separate  estate, 
he  taking  the  1^1  title  In  his  own  name. 
The  cause  was  submitted  for  final  decree  on 
the  pleadings  and  erldence,  and  a  decree  was 
rendered  granting  the  relteTprayed  for  In  the 
bfii,  and  ttom  this  decree  the  present  appeal 
Is  piosecnted  to  tbls  court 

WalTliv  the  consideration  of  all  oQier  qnes- 
tk>na  presented  by  the  record.  It  is  our  con- 
dnrion  that  on  the  facts  In  the  case  as  shown 
by  the  evidence  the  ounplalnants  are  net 
entltied  to  the  relief  sought  and  a  decree 
ahonld  have  been  rendered  In  favor  of  the 
ieqH>ndent8.  The  burden  of  proof  rested  on 
the  complainants  under  the  denials  of  the 
answer  to  show  that  the  land  was  purchased 
by  the  husband  with  tbe  wife's  money.  And 
In  cases  of  this  character,  as  in  bills  for  the 
reeonnatlon  or  qtedfic  performance  of  con- 
tracts, the  evidence  should  he  clear,  satls- 
tectoiy,  and  convincing;  for,  as  was  said  In 
Winston  T.  MitcheU,  87  Ala.  39»,  5  South. 
742:  'In  cases  of  this  character  a  closer 
correspondence  between  the  pleadings  and 
proof  Is  required  than  In  any  other,  except 
the  analogous  cases  of  bills  for  the  reforma- 
tion or  for  the  spedflc  perfbrmance  of  c<m- 
tcacta."  tn  deciding  appeals  tnm  the  chan- 
cery court,  section  S826  of  the.  Oode  of  18% 
reqnlres  that  no  we^t  shaD  be  given  by 
this  court  to  the  dedslon  of  the  ebanc^or 
on  the  tects,  and  that  we  must  weigh  the 
evidence^  and  0Te  judgment  as  we  de^  jnst 
To  sustain  tbe  allegations  In  the  Mil  ss  to 
tb»  use  of  tbe  wife's  money  by  Hie  husband 
In  the  purchase  of  the  land  tiie  complainants 
rely  allusively  on  the  testimony  <tf  wit- 
neases  as  to  statnnents  made  by  the  hus- 
band. Apart  from  the  statements  so  teatlfled 
to,  tiiere  is  not  tbe  slightest  evidence  that 
tbe  wife  owned  or  was  ever  possessed  of  a 
sevsrato  estate.  These  statements,  testified 
to  as  having  been  made  by  the  husband,  were 
to  tile  effect  that  when  he  married  Us  first 
irttBt  Martha,  the  maternal  ancestor,  through 
whom  onnplalnanta  claim,  he  was  a  pow 
man,  working  for  wages,  and  was  never  able 
to  sare  anything;  that  he  was  then  living  in 
Chambers  county,  where  he  married;  that  he 
moved  to  the  connty  of  Pike  In  1892,  and 
there  purchased  100  acres  of  land,  whIA  was 
paid  for  with  money  received  by  him  from 
Ills  wlfe^s  fttber's  estate,  and  afterward  pur- 
chased additional  200  acres,  which  was  paid 
Cor  In  part  by  money  of  his  wife's  received 
1^  him  from  her  father's  estate  and  in  part 


with  botrowed  money,  which  be  repaid  with 
money  of  his  wife's  that  was  received  from 
her  tatiHer's  estate;  that  this  800  acres  of 
land  he  afterwards  exchanged  for  the  land 
described  in  tbe  bUl,  reoMig  «l,BOO'aa  a 
difference  In  making  the  exchange.  Opposed 
to  this  evidence  the  testimony  of  respondents' 
witnesses  as  to  statem«ite  made  by  the 
husband.  H.  W.  Bknfiii«ert  la  to  the  effect 
that  when  he  moved  from  Chambers  to  Pike 
county  and  purchased  tbe  800  acres  of  land  he 
made  tlie  first  paymento  with  proceeds  aris- 
ing from  the  sale  of  160  acrea  of  land  that 
he  owned  In  Chambers  connty,  and  borrowed 
S400  from  one  OarroU,  with  which  he  com- 
pleted the  paymento  on  the  land,  and  after- 
wards paid  Carroll  out  of  the  crops  raised  on 
the  lend;  that  he  never  got  any  property 
from  his  wife,  except  three  bead  of  cattle; 
that  these  statements  on  two  different  occa- 
sions were  made  in  tbe  presence  of  his  wlffe, 
and  were  not  disputed.  There  is  no  evidence 
as  to  means  and  drcnmstances  of  the  wife's 
father,  not  that  he  left  any  ratate  at'  his 
death.  If  he  had,  the  probablUty  is  that 
record  evidence  could  have  been  obtained  of 
any  distributive  share  received  by  the  daugh- 
ter. The  proof  without  dispute  does  show 
that  ber  fnther  visited  her  and  her  husband 
several  times  after  they  had  moved  to  Pike 
connty  and  purchased  800  acres  of  land. 
This  in  itstif  is  Inconsistent  with  tbe  state- 
ment that  tbe  purchase  money  for  tbe  land 
came  from  ms  estate.  The  proof  also  shows 
that  she  knew  that  tbe  legal  title  to  the  land 
was  taken  in  tbe  name  of  tbe  bnsband;  and 
yet  from  1SB&,  the  date  of  tbe  purchase  of  the 
100  acres,  down  to  the  date  of  her  death.  In 
1888,  it  Is  not  pretended  that  she  ever  claim- 
ed to  have  any  interest  in  the  land.  On  tlie 
other  hand.  In  support  of  the  testimony  of 
Ibe  reqiondeute'  witnesses  who  testified  to 
the  statemente  made  by  H.  W.  Smfinger  as 
to  how  he  purdiased  the  land  In  part  wldi 
tile  proceeds  of  the  sale  ot  180  acres  of  land 
tbat  he  owned  in  OhSmbers  connty,  and  In 
support  of  his  statements,  an  old  deed,  made 
in  the  year  1848,  by  one  Thornton  to  R.  W. 
Bmflnger,  was  Introduced  in  evidence,  show- 
ing a  conveyance  of  160  acres  of  land  In 
Oliamliers  connty.  Tbia  deed  was  made  tour 
years  before  his  removal  from  Gtaambers  to 
Pike  connty,  and  shows  that  at  that  time  he 
owned  160  acres  In  Chambers  connty.  Tax 
recelpta  were  also  introduced  in  evidence, 
showing  thst  he  paid  taxes  on  property  In 
Chambers  county  as  far  back  as  1836.  This 
evidence  Is  tacon^ent  with  the  allied 
statemente  made  by  him  as  to  his  not  hav- 
ing anytbing,  and  pnrdusing  the  Pike  coun- 
ty lands  with  his  vrife's  funds.  We  have  not 
undertake  to  state  all  of  tbe  evidence,  but  Ito 
substance  and  effect  and  under  the  state  of 
the  evidence  we  are  clearly  of  the  opinion 
that  on  the  facts  of  the  ease  the  complalnanta 
are  not  entitled  to  the  relief  sought  The 
decree  of  tbe  chancellor  will  be  reversed,  and 
a  decree  will  be  here  entered  dlamlsslngthei 
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bill.   This  Tiew  of  the  case  renders  it  unnec- 
essary to  consider  any  other  assl^ments 
of  error  on  the  rulings  of  the  chancellor  on 
the  demurrers  and  motions. 
Bef  eised  and  rendered. 


Ala.  91) 


BBED  T.  STATE. 


(Supreme  Oonrt  of  Alabama.  April  23,  1903.) 

UnUALS-STOCK  LAW— REJECTION— ELECTION 
WITHIN  THE  YEAR— INCLUSION 
OF  8AMB  TEBRITORY. 

1.  Acts  1900-1901,  p.  170,  i  1.  provides  that, 
whenever  10  freeholders  or  hooBeholders  in  any 
beat  or  part  of  beat  In  Etowah  county  shall 

Setition  the  probate  judge  for  an  election  to 
ecide  whether  stock  sboll  be  prohibited  from 
running  at  large,  the  judge  shall  order  an  elec- 
tion in  such  beat  or  part  of  beat  described  iu 
the  petition,  to  decide  whether  stock  shall  be 
prohibited  from  running  at  large  tbereiu;  and 
section  3  provides  that  there  ahall  be  but  cue 
election  under  the  act  in  any  one  year.  Held, 
that  a  second  election  within  the  year  could 
not  be  secured  by  including  in  the  petition  there- 
for only  a  part  of  the  territory  involved  in  the 
previous  election,  together  with  additional  ter- 
ritory. 

Appeal  from  dts  Court  of  Gadsden;  John 
H.  Disque,  Judge. 

Floyd  Beed  was  convicted  of  violating  the 
atock  law,  and  appeals.  Beversed. 

The  appelUint  In  this  case,  S^oyd  Beed, 
was  prosecuted  and  convicted  for  violating 
a  stock  law  in  letting  his  atodc  run  at  large 
within  the  territory  alleged  to  have  been 
within  the  stock-law  district.  The  facts  of 
the  case  are  sufficiently  stated  ia  the  opinion. 

E,  D.  Banners  and  George  D.  Motley,  for 
appellant  Massey  Wilson,  Atty.  Qen.,  for 
the  State. 


HARALSON,  J.  The  state  Introdnced  a 
petition,  dated  Ist  April,  1902,  signed  by  11 
householders  and  freeholders  resident  In  that 
part  of  beat  17,  Etowah  county,  which  was 
particularly  described  by  metes  and  bounds, 
praying  that  stock  should  be  prohibited  from 
running  at  large  therein,  and  showed  that 
'after  a  due  compliance  with  the  directions 
of  the  act  of  1900-1901  (Acts  1900-01,  p. 
170),  to  prevent  stock  from  running  at  large 
tn  said  connty,  an  election  was  held  at  a 
designated  place  in  said  beat  17,  on  the  28th 
April,  1902,  at  which  a  majority  of  the  votes 
cast  were  for  no  stock  at  large,  and  the 
managers  of  the  election  made  due  return  of 
the  resalt  of  the  election,  which  was  entered 
on  the  books  of  the  court  of  county  commis- 
sioners, as  preBcribed  by  the  statute. 

It  was  admitted  tliat  the  defendant  will- 
fully allowed  his  cattle  to  run  at  large  with- 
in the  territory  set  forth  In  the  petition. 

The  defendant  then  Introduced  a  petition 
to  the  probate  Judge  of  said  county,  dated 
the  24th  February,  1902,  and  signed  by  11 
householders  and  freeholders  in  a  desig- 
nated part  of  beat  17  In  said  county,  pray- 
ing that  an  election  be  held  in  said  desig- 


nated part  of  said  beat,  to  decide  whether 
or  not  stock  should  be  prohibited  from  run- 
ning at  large  in  said  part  of  said  beat  Eight 
of  these  petitioners,  as  appears,  who  signed 
the  petition  of  April  1.  1902,  for  the  election 
above  referred  to,  held  on  the  2Sth  April, 
1902,  were  signers  to  this  petition,  and  there 
were  three  others  who  signed  each  petition, 
not  found  on  the  other.  It  was  also  shown 
that  an  election  was  duly  ordered  and  held, 
under  said  petition  of  the  24th  February, 
1902,  on  the  20th  March,  1902,  the  result  of 
which  was  duly  certified  by  the  managers  of 
said  election  to  the  probate  judge  of  said 
county,  and  that  the  result  of  said  election 
was  in  favor  of  stock  running  at  large  in 
said  part  of  said  beat-Hllrectly  opposite  to 
the  result  of  the  election  held  on  flie  SStfa 
April,  1902. 

It  was  further  shown  by  tbe  defendant 
without  any  conflict,  that  the  first  petition 
filed  February  24,  1902,  under  which  said 
election  waa  held,  covered  all  the  territory 
described  in  the  petition  filed  April  1.  1902, 
under  which  the  eltHM:ion  of  April  20th  fol- 
lowing was  held,  except  40  acres;  that  the 
first  petition,  filed  Febriiary  24th,  covered  a 
large  tract  not  covered  by  the  one  filed 
April  1st,  and  that  the  petition  of  April  1st 
cut  out  a  large  part  of  the  territory  covered 
in  the  first  petition,  but  added  only  40  acres 
not  embraced  therein. 

This  was  all  the  evidence,  and  the  court 
trying  the  case  without  the  Intervention  of 
a  Jury,  found  the  defendant  guilty  and  as- 
sessed a  fine  against  him. 

The  act  above  referred  to,  provides  in  Ite 
first  section,  "that  -whenever  ten  freehold- 
ers or  householders  in  any  beat  or  part  of 
beat  in  Etowah  county  shall  petition  the 
probate  Jndge  of  said  county  asking  that  an 
election  be  held  in  said  beat  or  part  of  said 
beat  to  decide  whether  In  said  beat  or  part 
of  said  beat  stock  shall  be  prohibited  from 
running  at  large,  the  probate  judge  shall 
order  an  election  In  such  beat  or  part  of 
beat  deBcrll)ed  In  the  said  petition,  and  at 
a  place  to  be  designated  in  said  petition,  and 
shall  notify  the  public  that  an  election  will 
be  held  at  said  voting  [place],  not  less  than 
twenty  nor  more  than  thirty  days  from  such 
publication,  specifying  the  day  of  election, 
to  decide  whether  In  said  beat  or  part  of 
beat,  described  in  said  petition,  stock  shall 
be  prohibited  from  running  at  large,"  etc 
In  the  third  section  of  the  act  it  Is  provided, 
that  "there  shall  be  but  one  election  under 
this  act  In  any  one  year." 

The  object  of  this  last  provision  was,  to 
prevent  the  people  of  a  beat  or  part  of  a 
beat  from  being  harassed  with  elections  un- 
der this  law,  and  to  allow  them  repose  from 
such  annoyance  for  at  least  a  year  at  a  tinae. 
So,  when  an  election  Is  held  for  a  beat  or 
a  part  of  it,  another  cannot,  afterwards,  be 
held  within  a  year,  so  as  to  affect  the  status 
fixed  by  the  first  election,  as  to  any  part 
of  the  territory  Included  In  tbe  petttSon, 
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whether  a  whole  or  only  a  part  of  a  beat 
In  this  case,  under  the  election  held  the  20th 
March,  the  ma^ortty  voted  In  tevor  of  stock 
riumtng  at  large,  vlthln  the  part  of  beat  17 
partlcnlariy  designated  In  the  petition  tor 
the  election.  It  was  not  lawful,  therefore, 
for  the  petition  of  April  ist,  as  it  did,  to 
cot  oat  a  part  of  the  territory  embiboed  In 
the  flrst  petition.  The  e^dence  was,  that 
it  cut  out  a  large  part  of  this  territory, 
thereby  subjecting  the  people  to  another  Ac- 
tion, after  the  question  had  already  be^  law- 
fully settled  for  a  year.  If  tills  were  allow- 
able, it  would  be  in  the  power  of  a  few  to 
gerrymander  a  district  In  wbl^  tbe  question 
has  already  been  determined  in  tiie  manner 
provided  by  statute,  and  by  another  election, 
within  the  same  year,  defeat  the  wishes  of 
the  people  as  expressed  at  the  flrst  election. 
The  second  election  was  clearly  unaathfn^ 
Ised.  Under  the  evidence  the  defraidant 
should  hare  been  acquitted. 
B evened  and  remanded. 


<138  Ala.  125) 

ROLLINGS  V.  STATEL 

^ivreme  Court  of  Alabama.  April  2S,  190S.) 

ABUam  UNGnAOB— BTIDBNOB— 
INSTRUCTIONS. 

1.0n  a  proKCUtion  for  nsing  abusive  and 
obscene  lan^age  in  the  heariag  oC  females,  a 
witness  may  state  that,  in  his  opinion,  the  fe- 
males were  near  enoagh  to  have  heard  it 

2.  It  Is  not  error  for  the  court  to  refuse  spe- 
cial instructions  requested  by  defendant,  where 
their  substance  is  embodied  in  another  luatruc- 
tloD,  given  at  bis  request. 

3.  On  B  prosecution  for  using  aboaive  lan- 
Koage  in  the  hearing  of  femalee,  en  Instruction 
that  the  fact,  it  It  be  a  fact,  uat  the  females 
did  not  hear  the  language  used  by  defendant 
was  a  circumstance  tending  to  show  that  It  was 
not  in  the  presence  of  the  females,  was  a  mere 
arenment,  and  proi>erly  refused. 

4.  On  a  prosecution  for  oaing  abnriva  lan- 
guage, an  tuatraction  that  if  the  Jory  found 
defendant  sailty  the  maximum  fine  of  $200 
would  not  be  excessive,  was  erroneous,  as  in- 
▼adins  the  province  of  the  jury,  exclnirively 
charged  with  assessing  the  fine. 

5.  Tbe  fact  that  the  verdict  fixed  Uie  fine  at 
$50  did  not  show  that  the  jury  were  not  In- 
iiuenced  by  such  an  instruction. 

Appeal  from  Circuit  Court,  MatBbaU  Oodd- 
ty;  A.  H.  Alston,  Judge. 

John  Boilings  was  convicted  of  using  aba> 
alTe  OT  obscene  language  In  the  presence  or 
bearing  of  a  woman,  and  fined  $tSO,  and  ap- 
peals. Berersed. 

The  defendant  reqarated  the  conrt  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  eadi  of  them  as  asked:  "(1) 
The  court  charges  the  Jury  tlut  if  what  de- 
fendant said,  spoken  in  the  manner  in  which 
it  was  said,  was  not  In  the  presence  or  bear- 
ing of  a  female,  you  should  acquit  defend- 
ant, and  to  require  his  acquittal  it  is  sufQ- 
olent  if  the  Jury  have  a  reasonable  doubt  of 
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this  fact.  (2)  If  Qie  Jury  have  a  reasonable 
doubt  as  to  whether  tiie  language  used  was 
in  the  ^fisence  or  hearing  of  a  woman,  you 
should  acquit  the  dtfendant  ^  The  court 
charges  the  Jury  that  the  fact,  if  it  be  a  fact, 
that  the  female  did  not  hear  the  language 
used  by  the  defendant,  la  a  circumstance 
tending  to  slum  that  it  was  not  in  the  pres- 
ence or  hearing  of  the  female.  (4)  Before 
you  can  convict  the  defendant,  you  must  find 
beyond  a  reasonable  doubt  that  what  defend- 
ant said  was  near  «iongh  to  be  heard,  spofcen 
in  the  manner  In  which  It  was  ^Mken."  The 
court,  at  the  request  of  tiie  defendant,  gave 
to  the  Jury  several  written  charges,  among 
which  was  the  following:  "(2)  If,  after 
considering  all  tbe  evidence,  the  Jury  have 
a  reasonable  doubt  arising  out  of  any  part 
of  the  evidence  as  to  whether  tiie  language 
used  by  the  defendant  was  in  the  presence 
or  heariug  of  a  female  tiien  tbe  Jury  must 
And  the  defendant  not  guilty." 

Street  &  Zsb^,  for  appellant  Uassey 
Wilson,  Atty.  Oen.,  for  the  Stete. 

SHARPS,  J.  Defendant  was  tried  upon 
an  indictment  charging  him  with  using  abu- 
sive, InsQltinc  or  obsc^  language  in  tbe 
presence  of  a  woman,  niere  was  evidence 
tending  to  show  defendant,  while  intoxi- 
cated, uttered  tbe  objectionable  language  on 
the  porch  of  a  dwelling  house  in  whl<di  tbece 
were  women,  and  that  on  leaving  tbe  house 
he  made  a  similar  utterance  while  he  was 
between  the  house  and  the  yard  gate. 
Against  objection,  a  witness  examined  about 
tbe  occurrence  on  tbe  porch  was  allowed  to 
testify  tbat,  in  lUa  Judgment,  the  females 
were  n^r  enough  to  hear  the  language,  and 
with  reference  to  what  defendant  said  in  the 
yard  another  witness  was  allowed  to  testify 
that.  In  his  Judgmoit,  it  could  have  been 
heard  by  the  women  In  the  house.  These 
statements  were  not  of  condnslonB  mer^, 
but,  beli^  based  on  knowledge  of  tiie  man- 
ner of  the  utterances  and  of  the  situation 
of  the  females,  tbey  were  statemente  of  col- 
lective facts  proper  to  be  admitted  In  evi- 
dence. McVay  v.  Stete,  100  Ala.  110,  14 
South.  862. 

In  tbe  refusal  of  charges  1,  2,  and  4  re- 
quested by  defendant  there  was  no  error, 
because  they  were  each,  in  substence,  given 
in  the  second  charge  given  at  his  request. 
Charge  8  was  bad  because  it  was  a  mere 
argument. 

Among  other  things,  the  court  instructed 
the  Jury  orally:  "If  yon  find  the  defendant 
guUty,  it  then  becomes  your  duty  to  assess 
a  flue  against  him  not  exceeding  two  hun- 
dred dollars.  It  Is  for  you  to  fix  the  amount 
of  the  fine.  The  court  has  no  power  to  say 
what  It  shall  be.  If  you  believe  beyond  a 
reasonable  doubt  from  the  evidence  that  the 
defendant  used  the  language  testified  to  by 
the  witnesses  in  the  presence  or  hearing  of 
a  female,  tlien  I  charge  you  that'tlM  maxl-i 
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mum  fine  of  two  hundred  dollars  would  not 
be  excessive."  The  Instnictlon  so  given  as 
to  what  woald  not  be  an  excessive  fine  was 
erroneous.  It  Invaded  the  Jury's  province  in 
a  matter  which  the  law  committed  exclusive- 
ly to  their  determination.  It  was  naturally 
calculated  to  influence  their  verdict  in  the 
direction  of  the  maximum  fine,  and  that  the 
verdict  was  not  so  influenced  does  not  necea- 
sarily  follow  from  the  fact  that  the  flne  ac- 
tually assessed  was  smaller  than  the  maxl- 
mnm.  See  Leech  v.  Wangh.  24  HI.  22S;  11 
tuncy.  PL  A  Fr.  20&. 
Reversed  and  remanded. 


(U6  AU.  IW) 

BANKS  T.  STATE. 
(Bnpmne  Court  of  Alabama.  April  23,  1903.) 

IMTOXICATINO  LIQUORS— SALE  TO  HINOS»- 
AFPIRUATIVB  GHARaS. 
1.  It  is  improper,  on  a  prosecution  for  sell- 
log  intoxicating  liquors  to  a  minor,  to  give  the 
aSlrmative  charge  for  the  state,  where,  on  one 
aspect  of  the  evidence,  it  is  open  to  the  jury 
to  find  that  defendant,  la  paying  for  the  liquor, 
and  delivering  it  to  the  minor  and  others,  acted 
solely  as  their  agents;  they  having  supplied 
him  with  the  money  to  buy  It 

Appeal  from  Circuit  Court,  Henry  County; 
John  P.  Hubbard,  Judge. 

Henry  Banks  was  convicted  .of  selling  in- 
toxicating Uqnor  to  a  minor,  and  appeals. 
Reversed. 

The  appellant  in  this  case,  Henry  Banks, 
was  Indicted,  tried,  and  convicted  for  sell- 
ing liquor  to  a  minor.  On  the  trial  of  the 
case  the  state  Introduced  one  TuUls  Hntto  as 
a  witness,  who  testified  that  he  was  not  21 
years  of  afce;  that,  within  12  months  before 
the  finding  of  the  Indictment,  he,  the  de- 
fendant, and  one  Klrkland  were  talking  to- 
gether on  the  streets  in  Abbeville,  Henry 
comity;  that  Klrkland  asked  him  If  he  want- 
ed some  whisky,  and  told  him  that  there  was 
some  whisky  In  the  railroad  depot  in  Abbe- 
ville, and  they  could  get  a  quart  for  70 
cents,  and  that  Klrkland  would  take  a  pint, 
and  that  he  (the  witness)  would  take  a  pint; 
that  the  witness  gave  to  the  defendant  85 
cents  to  get  the  whisky;  that  some  time 
afterwards  the  defendant  brought  a  box  to 
a  store  in  Abbeville,  from  which  he  took  out 
several  flasks  of  whisky,  and  each  of  the 
persons  present  took  a  flask  of  the  whisky, 
and  the  defendant  also  took  a  flask.  Klrk- 
land testified  to  substantially  the  same  facts. 
The  depot  agent  of  the  railroad  In  Abbe- 
ville testified  that  a  case  of  whisky  from 
Haskell  &  Co.,  consigned  to  one  Richardson, 
at  Abbeville,  was  never  called  for  by  said 
Richardson,  and  he  (the  depot  agent)  com- 
municated this  fact  to  the  consignor;  that 


the  consignor  sent  a  bill  of  lading  to  the 
bank  at  Abbeville,  with  an  order  to  deliver 
the  whisky  to-  the  defendant  when  he  paid 
the  amount  due  thereon;  that  the  defendant 
brought  the  order  and  the  bill  of  lading  to 
the  witness,  paid  the  amount  due  on  the 
whisky,  and  the  witness  delivered  It  to  him. 
The  defendant,  as  a  witness  In  his  own  be- 
half, testified  that,  upon  flndl:^  out  the  case 
of  whisky  in  question  at  the  depot  in  Abbe- 
ville was  unclaimed,  be  wrote  to  Haskell  & 
Co.  about  It,  and  a  few  days  afterwards  the 
Bank  of  Abbeville  informed  him  that  he 
could  get  the  bill  of  lading  and  an  order  for 
the  whisky  upon  paying  for  the  whisky;  that 
he  got  up  the  money  to  pay  for  it  by  going 
to  different  persons,  each  of  whom  agreed 
to  take  a  quart,  and  to  pay  70  cents  per 
quart;  that  he  (the  defendant)  put  In  70 
cents  himself;  that  Klrkland  and  Hutto 
put  in  36  cents  each  for  a  quart  of  the  whis- 
ky; that,  after  each  of  the  persons  who  had 
agreed  to  take  a  quart  of  the  whisky  de- 
livered him  the  money,  he  got  the  case  of 
whisky  and  carried  It  to  the  store  as  testified 
by  the  witness  Hutto;  and  that  the  box  was 
opened,  and  each  of  the  persons  who  had 
paid  for  a  quart  of  the  whisky  took  a  quart, 
and  the  witness  Hutto  took  a  flash,  and  gave 
a  pint  of  It  to  Klrkland.  The  defendant  fur- 
ther testified  that  in  getting  the  whisky  be 
was  acting  for  himself  and  those  who  fni^ 
nished  the  money;  that  he  did  not  have  any 
interest  in  the  whisky,  except  as  to  the  quart 
which  he  took  for  himself;  and  that  be  did 
not  make  any  profit  out  of  the  transaction. 
Upon  this  evidence,  the  court,  at  the  request 
of  the  state,  gave  to  the  jury  the  following 
charge:  "If  the  Jury  believe  the  evidence 
beyond  a  reasonable  doubt,  they  should  find 
the  defendant  guilty."  To  the  giving  of  this 
chaige,  the  defendant  duly  excepted. 

Bspy  St  Fanner,  for  appeDant  Uaasey 
Wilson,  Atty.  Gen.,  tsa  the  8tat& 

McCLEILLAK,  C.  J.  On  one  aspect  of  thm 
evidence  In  this  case,  it  was  open  to  the 
jury  to  find  that  the  defendant,  in  paying  the 
bank  for  the  whisky,  which  belonged  to 
Haskell  &  Co.,  and  delivering  it  to  Hutto. 
the  minor,  and  the  others,  -acted  solely  as 
the  agent  of  Hutto  and  the  other  parties 
who  had  supplied  him  with  the  money  to  hny 
the  liquor  for  them;  and,  if  the  jury  found 
these  to  be  the  facts,  their  light  and  daty 
was  to  acquit  the  defendant.  Bryant 
State,  82  Ala.  61,  2  South.  670.  and  cases 
there  cited;  Du  Bois  v.  State.  87  Ala.  101. 
6  South.  881.  The  drcolt  court  fbereCcwe 
erred  in  giving  the  affirmativo  charge  Cor 
the  state. 

Reversed  and  remanded. 
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BODEN  T.  8TAm 
(Sopreme  Court  of  Alabama.  April  28,  1908.) 
X>RTTNKaMKB8&-WHAT  CONSTITUTBS. 
1.  Under  Code  1896,  S  4656,  prohibltliig 
dnmkeiuieBs  in  a  public  place,  a  person  cannot 
be  said  to  be  intoxtcated  or  drank  when  hli 
potatiouR  do  not  affect,  diatarb,  or  interfera 
with  Urn  mental  or  phyBical  taealtlea. 

Appeal  from  Ciicnlt  Conrt,  MarBtaall  Oovn- 
ty;  A.  H.  Alston,  Judge. 

Jolm  Roden  was  convicted  of  drunkenness 
In  a  pnbllc  place,  In  violation  of  Code  1896,  i 
4^0,  and  appeals.  Reversed. 

The  evidence  for  the  state  tended  to  show 
that  the  defendant  appeared  In  a  public 
place  In  a  drunken  condition,  and  manifested 
the  same  boisterous  conduct  and  loud  and 
profane  discourse.  The  testimony  for  tho 
defendant  tended  to  show  that  the  defendant 
was  not  drank  at  the  time  q>eclfled,  and, 
while  he  was  guilty  of  bolstovus  conduct, 
such  conduct  was  due  to  anger  Incident  to  a 
quarrel  In  which  he  was  engaged.  The  de- 
fendant requested  the  court  to  give  to  the  jury 
the  charge  which  la  copied  in'  the  opinion, 
and  SQiarately  excepted  to  the  court's  refusal 
to  give  said  chaiife. 

Street  &  Isbell.  for  appelant  Maaaey  Wil- 
son, Att7.  Gen.  fot  the  Statfc 

McGLELLAN,  O.  J.  The  flnt  charge  I9> 
qnested  by  the  defendant,  "Intoxication,  in 
the  meaning  of  this  statute,  means  being  un- 
der the  influence  of  alcoholic  drinks  to  such 
an  extent  that  his  mental  or  physical  facul- 
tiea  are  interfered  with  or  disturbed  there- 
by; and,  if  neither  was  so  disturbed  or  Inter^ 
fend  with  by  the  Uqnor  which  defendant 
bad  dmi^  yon  shonld  find  him  not  guilty"— 
sbonld  have  been  given.  A  person  cannot  be 
aaSA  to  be  Intoxicated  or  drunk  when  his  po- 
tations do  not  affect— disturb  or  Interfere 
with— his  mental  or  physical  faculties. 
Standard  life  A  Acclduit  Ins.  Go.  r.  Jmes,  M 
Ala.  441. 442, 10  South.  680;  Wadswortb  v. 
Donnam,  98  Ala.  610,  613,  614,  IS  South.  697; 
Black,  Intox.  Uqutvs.  {  423;  State  t.  Savage, 
80  Ala.  1.  8,  7  South.  7,  188,  7  L.  B.  A.  426; 
State  T.  Bohlnson,  Ul  Ala.  482.  486. 20  SouQi. 
80. 

We  find  no  enor  In  the  other  nilingB  of  the 
court  to  which  exceptions  were  reserred. 
BOToMd  and  remanded. 


(IM  AI&.  Ui) 

BINOBMAN  et  al.  T.  STATB. 
OSupreme  Court  of  Alabama.  April  28.  1908.) 

BAI1>-ENF0RCBHBNT    OP  BOND—DEFENSES— 
8UFFICIBNCT  OF  PLEA. 

1.  Sureties  on  a  bail  bond  can  onlj  be  dis- 
charged from  liability  by  the  appearance  ot 
their  principal  according  to  the  condition  of 
the  recognizance,  or  by  some  Interrenlug  act  of 
Ood,  or  of  the  lew  of  the  state,  or  of  the 
oblige^  which  renders  performance  of  the  con- 
dition uaposible. 

2.  In  answer  to  a  Judgment  nisi,  the  sureties 
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on  a  bail  bond  filed  a  plea  alleging  that  after 
the  execution  of  the  bond  the  principal  therein 
was  BO  ill  of  consumption  that  it  became  neces- 
nary  to  the  preservation  or  prolongation  of 
his  life  for  him  to  go  to  another  state;  that 
at  the  time  the  forfeiture  was  taken  a  retom 
could  not  have  been  made  without  serious  detri- 
ment to  his  health,  nor  without  imminent  dan- 
ger to  his  life,  held  not  to  aver  imposaibility 
of  appearance  by  the  principal,  resulting  from 
an  act  ot  God,  as  illness,  however  severe  and 
critical,  Is  not  tiis  act  of  Ood  lo  legal  contem- 
plation. 

3.  A  plea.  In  answer  to  a  jndgment  nisi 
agaiuat  a  'principal  and  the  sureties  In  a  ball 
bond,  which  avers  that  the  principal's  condition 
of  health  prevented  his  return  to  the  jurisdic- 
tion when  th<t  forfeiture  of  the  bond  was  taken, 
but  does  not  aver  that  he  could  not  have  ap- 
peared without  imminent  peril  to  bis  life  at  the 
time  of  the  return  term  of  the  scire  facias,  is 
bad. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; Osceola  Kyle.  Jndge. 

Proceedings  by  the  state  against  Joseph 
Ringeman  and  otbera  on  a  ball  bond.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

JoB^b  Blngenum  oatered  Into  a  recogni- 
zance with  B.  Crawford  and  John  D.  Wyker 
to  appear  at  the  fall  term,  1001,  of  the  cir- 
cuit court  of  Morgan  county,  to  answer  an 
Indictment  Uira^  pending  against  him  for 
embezslement  Tailing  to  appear,  a  Judg- 
ment nisi  was  rendered  on  the  recognizance 
against  him  and  hla  mreties.  and  a  scire  fa- 
cias to  show  cause  why  the  judgment  should 
not  be  made  final,  returnable  to  the  next 
term,  was  awarded  a^inst  him  and  his  sure- 
ties. The  scire  facias  was  returned  not 
found  as  to  Klngeman,  but  executed  on  his 
sureties.  The  defendants  In  the  Judgment 
nisi  appeared  and  filed  a  Q>eclal  idea  in  bar, 
the  substance  of  which  la  stated  In  tte  otphi' 
Ion.  To  this  plea  the  state  demurred  upon 
the  following  grounds:  0)  The  facts  averred 
In  said  plea  constitute  no  answer  to  the  Judg- 
ment nisi.  (2)  Because  said  plea  shows  on 
Its  face  that  the  defendant  Blngeman  was 
without  the  Jurisdiction  of  the  court;  toIuut 
tarily,  at  the  time  of  the  rendition  of  the 
Judgment  nisi.  This  demurrer  was  sustained, 
and  a  Judgment  final  rendered  against  the 
defendants. 

E.  W.  Godbey  and  D.  W.  Speake,  f  an>el- 
lants.  Massey  Wilson,  Atty.  Glen.,  for  the 
State. 

UcCLELLAN,  a  J.  It  is  settied  law  in 
this  state,  as  well  as  many  other  Jurisdic- 
tions, that  sureties  on  a  ball  bond  can  only 
be  dlschargeu  from  liability  by  the  appear- 
ance of  their  principal  according  to  the  con- 
dition of  the  recognizance,  or  by  some  inter- 
vening act  of  Ood,  or  of  the  law  of  the  state, 
or  of  the  obligee,  which  renders  the  perform- 
ance of  that  condition  Impossible.  Cain  et  si. 
V.  State,  65  Ala.  170;  State  v.  Crosby,  114 
Ala.  U.  22  South.  110;  2  Am.  &  Eng.  Ency. 
Law,  717;  Taylor  r.  Talntor,  Treasurer,  16 
Wall  866.  21  L.  Ed.  287;  FlercT^  ^  t.i 
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The  People,  10  Til.  App.  219;  Devlne  t.  State, 
5  Sneed,  623. 

No  act  of  the  law  nor  of  the  obligee  Is 
pleaded  t\»  the  scire  facias  In  this  case,  nor, 
indeed,  it>  any  act  of  God  pleaded,  as  we 
shall  seei  but  It  Is  pleaded  that  the  principal, 
after  the  bailplece  bad  been  entered  Into,  was 
so  111  of  consumption  that  It  became  neces- 
sary to  tue  preservation  or  prolongation  of 
his  life  for  him  to  go  to  and  remain  In  the 
state  of  Colorado;  that  be  went  there,  and 
remains  there  upon  the  adrice  of  skillful  and 
competent  physicians,  under  the  necessity 
stated;  "that  at  the  time  the  forfeiture  was 
taken  lie  was  still  suffering  from  the  afore- 
said malady;  that  a  return  at  that  time  from 
the  altitude  of  Colorado  to  Alabama  could 
not  tiave  been  made  without  serious  detri- 
ment to  his  health  nor  without  Imminent 
danger  to  his  life,  and  that  he  was  so  advised 
by  his  physician;  that  said  defendant  Is  yet 
suflFerlng  from  the  same  cause  as  aforesaid, 
and  Is  still  In  Colorado,  being  there  detained 
on  account  of  the  disease  from  which  he  has 
long  been  and  still  Is  a  sufferer."  This  plea 
does  not  aver  Impossibility  of  appearance  by 
the  principal  resuUing  from  an  act  of  God. 
His  death  in  such  case  would  have  been  the 
act  of  God  in  legal  contemplation,  but  illness, 
however  severe  and  critical,  Is  not  (Taylor  v. 
Talntor,  supra;  Plercy  et  at.  t.  People,  supra; 
Scully  V.  Klrkpatrlck,  21  Am.  Rep.  64);  and 
surely  his  going  and  remaining  out  of  the  Ju- 
risdiction, under  the  circumstances  and  for 
the  purpose  stated.  Is  not  only  not  the  act  of 
God,  but  Involved  no  impossibility  of  appear- 
ance, regardless  of  the  cause  to  which  It  may 
be  attributed.  And  apart  from  the  foregoing 
considerations,  the  plea,  even  upon  the  theory 
of  the  defendant,  Is  bad,  for  tliat  It  does  not 
BTW  that  his  condition  was  such  at  the  time 
of  the  return  term  of  the  scire  facias  that  he 
could  not  then  have  appeared  lo  the  circuit 
oovrt  without  imminent  peril  to  bis  life. 
N(m  constat  bnt  that  the  "permanent  Im- 
provement" referred  to  In  the  plea  had  by 
that  time  taken  place,  so  that  be  might  have 
returned  with  Immunity.  Gain  t.  State,  su- 
pra.  The  question  is  not  one  of  bumanitarl' 
anlam,  but  one  of  cold  law  arising  on  a  de- 
murrer to  the  plea;  nor  was  It  below,  nor  1b 
it  here,  addressed  to  the  discretion  of  the 
court  The  circuit  court  properly  austalned 
the  demurrer. 

Afllrmed. 


(117  Ala.  m 

ALABAMA  CONST.  CO.  T.  WAONON 

BfiOS. 

(Supreme  Court  of  Alabama.  April  23,  1003.) 

ACCOUNT  BOOKS  —  ADMISSIBILITY  —  BILL  OF 
EXCEPTIONS— REFUSAL  OF  INSTRUCTIONS. 

1.  In  assumpsit  for  work  and  labor,  an  ac- 
count book  showiug  an  account  kept  by  plaintiff 
during  the  work  was  admissible,  where  plaintiff 
testified  that  the  account  was  correct,  and  made 
by  him  at  tbe  time,  and  that  be  bad  personal 
knowledge  of  the  matters  making  It  up  at  the 


time  the  service  was  rendered  and  at  the  time 
the  estrieg  were  made. 

2.  That  the  instructions  requested   by  the 
appellant  were  refused  must  appear  from  the 
bUl  of  exceptions  itiaU,  or  alleged  enor  In 
f  naiug  them  cannot  be  considered. 

Api>eal  from  Circuit  Court,  CaUionn  Coun- 
ty; John  Pelham,  Judge. 

Action  of  assumpsit  for  work  and  labor  by 
Wagnon  Bros,  against  the  Alabama  Ooustruc- 
tlon  Company.  From  a  Judgment  for  pialn- 
tlffs,  defendant  appeals.  Affirmed. 

During  the  examination  of  one  of  the  plain- 
tiffs as  a  witness,  be  designated  certain  pagei 
of  a  book  kept  by  him  for  the  plaintiffs,  which 
showed  an  account  kept  by  the  plainttS  dur- 
ing tbelr  work,  which  said  plaintiff,  as  a 
witness,  stated  "was  correct  and  made  by 
bim  at  the  time."  The  defendant  objected 
to  the  Introduction  of  these  pages  of  the  book 
showing  said  accounts,  upon  the  ground  that 
tbey  were  irrelevant,  Illegal,  and  Immaterial^ 
and  were  not  an  account  kept  against  the 
defendant  The  court  overruled  the  objec- 
tion, and  to  this  ruling  the  defendant  duly 
excepted. 

Blackwell  &  Agee,  for  appellant  A.  F. 
McGhee  and  T.  C.  Sensabaugh,  for  appelleea. 

TYSON,  J.  The  point  urged  against  the 
admission  of  certain  entries  on  the  pages  of 
an  account  book  offered  in  evidence  by  plain- 
tiffs, and  admitted  against  the  objection  of 
defendant,  Is  that  It  was  not  made  to  appear 
by  the  witness  who  made  the  entries  that  he 
knew  them  to  be  correct  at  the  time  he  made 
them.  This,  we  think.  Is  wholly  untenable. 
The  witness  testifled  that  be  made  tbe  entries 
at  the  time  upon  the  book  himself,  and  that 
they  were  correct.  Furthermore,  bis  testi- 
mony shows  that  he  bad  personal  knowledge 
of  tbe  matters  making  up  tbe  account,  at  the 
time  the  service  was  rendered,  and  at  tiie 
time  the  entries  were  made. 

The  other  assignments  of  error  compteln 
of  the  refusal  of  certain  written  charges  re- 
quested by  defendant.  These  charges  appear 
In  the  bill  of  exceptions,  bnt  It  does  not  there 
appear  whether  they  were  given  or  refused. 
Section  8328  of  the  Code  of  1896  requires  in- 
structions  to  a  jury  requested  by  either  party 
to  be  In  writing,  and  declares  that  they  must 
be  given  or  refused  in  the  terms  in  which  they 
are  written;  and  that  "It  Is  the  dnty  of  tbe 
Judge  to  write  'Given*  or  'Refused,*  as  tbe 
case  may  l>e,  on  the  document  and  sign  his 
name  thereto,"  etc.  Bamewall  t.  Murrell, 
108  Ala.  870,  18  South.  833.  It  Is  tme  that 
In  another  part  of  the  record  they  are  shown 
to  have  been  "refused"  In  tbe  manner  re- 
quired by  the  statute;  but  this  can  avail 
nothing,  since  they  can  be  presented  h&e 
only  by  being  incorporated  In  the  bUl  of 
exceptions  (Nuckols  t.  State,  109  Ala.  2,  19 
South.  504),  and  of  course  their  refusal  muBt 
be  shown  In  that  way.  We  cannot  presume 
their  refusal,  as  It  is  essential  that  tbe  blU  of 
exceptions  afflrmatlTely  ahow  that  fact. 

Affirmed,  ^  ~>  ■ 
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LAND  T.  BTAm 


(Supreme  Court  of  Uissisaippl.   Ha;  18,  1903.) 

BIOAHT— DEFBNSB— MARRIAGB  PRIOR  TO  ONB 
ALLBOBD  IN  INDICTMENT. 

1.  It  is  a  defense  to  an  indictment  for  bigaov 
that  tbere  was  a  prior  lawful  mairiage  still 
existinr  prerioiu  to  the  first  one  aU^ad  In  tha 
indictment,  rendering  it  void. 

Appeal  from  Circuit  Court,  Claiborne  Coun- 
ty; Geo.  AnderBon,  Judge. 

Maaon  Lane,  alios  Jean  Skyles,  was  con- 
victed of  bigamy,  aod  appeals.  Beversed. 

J.  McC.  Martin,  for  appellant  J.  N.  Flow- 
en,  AssL  Atty.  Gen.,  tor  the  State. 

WHITFIELD,  a  J.  The  rule  1b  thorough- 
ly settled  that  one  Indicted  for  bigamy  must 
be  acquitted  on  that  indictment  If  he  can 
show  that  the  first  marriage  alleged  in  the 
Indictment  Is  void  by  reason  of  the  existence 
of  prior  lawful  marriage,  still  existing. 
State  T.  Goodrich,  14  W.  Ya.  834;  Common- 
wealth T.  McGrath,  140  Mas&,  at  pages  297, 
1'98,  6  N.  B.  615;  Am.  &  Eng.  Bnc.  of  Law 
I2d  Ed.)  vol.  4,  p.  SS;  Crawford's  Case,  73 
Miss.  172,  18  South.  848,  35  L.  R.  A.  224. 
In  Goodrich's  Case,  supra,  the  court  said: 
'*The  defense  which  the  prisoner  sought  to 
establish  by  the  evidence  which  the  court 
rejected  was  that  be  had  on  the  30tb  of  April, 
1878,  in  Union  county,  Ohio,  been  lawfully 
married,  according  to  the  laws  of  Ohio,  to 
Sarah  Snodgrass,  and  that  she  was  still  liv- 
ing, and  that  this  marriage  was  in  full  force 
when  he  was  married  on  the  29th  day  of  No- 
vember, 1874,  to  Frances  I*  Smith,  in  Wis- 
consin; that,  be  (the  prisoner)  being  then  a 
married  man,  this  marriage  to  Frances  L. 
Smith  was  a  mere  nullity,  and  absolutely  void 
ab  initio.  The  indictment  alleged  the  offense 
of  the  prisoner  to  be  the  marrying  by  the 
prisoner  on  May  5,  1877,  In  Iowa,  of  Clara 
AHen,  while  his  wife,  Frances  L.  Smith,  was 
living.  It  was  incumbent  on  the  state  to 
show  that  Frances  L.  Smith  was  his  lawful 
wife,  and  the  prisoner's  defense,  sought  to 
be  established  by  the  evidence  rejected  by 
the  court,  was  that  Frances  h.  Smith  was 
never  the  lawful  wife  of  the  prisoner,  as  he 
waa  a  married  man  when  he  married  her. 
If  the  first  marriage  laid  In  the  Indictment 
was  a  nullity,  then  the  second  marriage  laid 
in  the  Indictment  could  not  constitute  the 
offense  of  bigamy;  and,  If  the  prisoner  was 
a  married  man  when  the  first  marriage  char- 
ged In  the  indictment  took  place,  this  mar- 
riage was  an  absolute  nullity  In  Wisconsin." 
Tbe  Attorney  General,  with  that  commend- 
able frankness  which  has  always  character- 
ized his  conduct  of  cases  at  this  bar.  confesses 
that  this  error  is  fatal.  The  authorities  speak 
bnt  one  voice  on  the  subject  The  case  made 
bere  la  this:  The  Indictment  charges  that 
the  appellant  on  the  12th  of  January,  1903, 
married.  In  Mississippi,  Teresa  Whetstone, 
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having  theretofore  married  Bon  Pitta;  Rosa 
Pitts  being  alive  at  the  time  of  tbe  marriage 
to  Teresa  Whetstone.  The  evidence  shows 
that  appellant  waa  married  on  the  8th  of 
September,  1900,  to  Pat^  Morris,  at  Carvllle, 
In  tbe  state  of  Texas;  second,  that  appellant 
married  Bosa  Pltt^  at  BussellviUe,  In  tbe 
state  of  Arkansas,  snbsequently,  whilst  Patty 
Morris  was  stilt  living  and  his  lawful  wife; 
and,  third,  that  afterwards,  whilst  both  of 
these  women  were  alive,  be  married  In  this 
state  Teresa  Whetstone.  VnO&e  tbe  authori- 
ties dted  npon  these  facts.  It  Is  obvtoos  that 
tbe  court  should  have  given  tibe  twelfth 
charge  asked  by  the  def^dant,  which  Is,  In 
effect,  a  peremptory  charge.  The  first  mar- 
riage aUeged  in  the  indictment  being  tlie  one 
with  Rosa  Pitta,  and  that  nuuriage  being  void 
because  appellant  bad  tboetotore  been  law- 
fully married  to  Patty  Morris,  who  was  then 
living,  and  who  was  also  living  at  the  time  of 
the  marriage  to  Teresa  Whetstone,  the  de- 
fendant could  not  be  convicted  of  bigamy  un- 
der this  Indictment  and  proot, 
Bevorsed  and  remanded. 


(O  Hiss.  471) 

SHORT  V.  STATB. 
(»upreuie  Coort  of  Mississippi.  May  18,  1903.) 

CRIMINAL  LAW— APPEAL— WANT  OP  ARRATON- 
MBNT— PAILDRB  TO  BXCBPT. 

1.  Under  Code  1892,  I  4370,  Drovlding  that 
a  judsment  in  a  criminal  case  snail  not  be  re- 
verBed  because  of  any  error  or  omission  in  the 
court  below,  unless  the  records  show  that  the 
errors  comjplained  of  were  made  ground  of  spe- 
cial exceptions  in  that  co\irt,  the  want  of  for- 
mal arraignment  cannot  be  relied  on  to  reverse 
a  conviction,  where  do  objection  on  that  around 
was  raised  except  by  motion  In  arrest  of  judg- 
ment 

Appeal  from  Cfircnit  Court,  Tlsbomlngo 
County;  E.  O.  Sykes.  Judge. 

George  Short  was  convicted  of  burglary 
and  larceny,  and  appeals.  Affirmed. 

T.  D.  Zonnd  and  W.  B.  Ellia,  for  appellant 
J.  N.  Flowers,  tm  the  State. 

VBIOK,  J.  The  only  point  -wbUik  yn  car« 
to  notice  la  this:  The  record  abows  that  tbe 
defendant  waa  not  formally  aimlgned  In  tbe 
court  below.  The  defendant,  however,  took 
no  special  exception,  as  provided  In  section 
4870  of  the  Coda  of  189S,  on  this  gronnd; 
that  la,  he  took  no  apedal. exception  at  ttw 
only  proper  time  for  taking  soch  exception. 
He  did  move  an  arrest  of  judgment  on  this 
ground,  bnt  he  had  proceeded  throughout  the 
whole  conrae  of  the  trial  without  making  the 
one  of  formal  arraignment  a  gronnd  of  ob. 
jection;  be  never  once  called  tbe  attention 
of  the  court  below  to  the  want  of  formal 
arraignmoit  If  this  had  been  done  at  any 
time  during  tbe  progress  of  the  trial  befwe 
verdict,  the  defect  couhl  have  been  remedied. 
We  held,  In  Arbuckle  v.  State,  80  Miss.,  at 
page  16,  81  Sontli.  487,  that  arraignment  la 
not  Jurisdictional,  and  the  want  ofi-lt  Is  one  i  ^ 
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Of  tbe  defects  cared  tiy  Tirtue  of  section 
4370,  nnlees  special  exMpdon  on  that  gnnmd 
Is  made  In  the  conrt  below.  We  want  to 
add  Just  this  farther  statement  to  what  Is 
there  aald:  That  all  of  the  exceptions  ape- 
dally  taken  most  be  taken  at  the  time  proper 
for  such  excepUoufi  to  be  made,  looking  to 
the  nature  of  the  exception.  Applying  that 
principle  to  this  exc^rtion,  It  is  plain  that 
this  Btnt  of  an  »e^tlon  most  be  made  be* 
fore  verdict  Section  4870  has  tb»  whole- 
some effect  of  not  only  requiring  a  special 
exception  to  be  made  in  the  court  below— If 
it  la  dedied  to  avail  vt  than  here— bnt  also 
of  requiring  each  such  special  exertion  to 
be  takm  at  the  time  proper  for  that  exc^ 
tlon  to  be  made,  looking  to  the  natore  of  tb» 
exceptltm.  We  speak,  of  course,  of  omis- 
stons  or  defecte  that  are  not  jurisdictional  in 
flielr  nature;  Jurisdictional  defects  and  omis- 
sions, as  held  In  tbe  Arlmckle  Case,  cannot 
be  cured. 


l8S  HIaa.  R8> 

BUTTS  T.  BIOKS  et  aL 

(Supreme  Conrt  <tf  IClidnlppt  May  4  1906.) 

TAXATION-DSBDB  — ASSHSSHBNT  —  TAUDZTT 
— ABANDONHBNT-TAX  SAIA-P088BSSION  BT 
PURCHASBR— BZ;TENT  OF  RIGHT  ACQUIRED. 

L  Where  there  is  a  valid  and  existing  as- 
fleBSment  of  lands  nnder  a  certain  statute,  the 
snbaequent  pasBaee  of  an  nnconstitutional  and 
void  statute  relative  to  taxation  does  not  work 
a  legialative  abandonment  of  snch  asseBsment. 

2.  Code  1882  {  2736,  provides  that  actual 
occnpation  of  three  years  after  two  years  from 
the  date  of  sale  ot  loind  held  under  a  ctmy^ance 
by  a  tax  collector  in  pursuance  of  a  tax  sale 
snail  bar  any  salt  to  recover  Bucb  land  because 
of  an7  defect  in  tbe  sale  or  any  step  leading 
to  tbe  sale.  Held,  that  where  the  purchaser  at  a 
tax  sale  after  two  years  wait  into  actaal  pos- 
seaeion,  tbe  title  and  h<dding  were  a  bar  to  any 
recovery  of  the  land. 

3.  Actual  possession  hj  the  purchaser  of  a 
small  portion  <Ht  the  tract,  which  was  divided 
ftom  the  rest  of  the  tract  oj  a  stream,  amount- 
ed to  poBsesBlon  of  tiie  whole  tract 

Appeal  from  Chancery  Court,  Tazoo  Coun- 
ty; H.  C.  Conn,  Chancellor. 

Suit  by  B.  S.  Butts  against  Fannie  J. 
Ricks  and  others.  From  a  decree  for  de* 
fendanta  diamlsalng  the  bUI,  plaintiff  ap- 
peals. Affirmed. 

Plaintiff  Died  this  blllt  in  which  he  al- 
leged he  was  the  owner  <MF  certain  lands  tai 
said  county  described  In  tbe  bill,  but  that 
defendants  were  In  possession  tiiereof,  and 
bad  been  for  over  three  years,  claiming  un- 
der a  tax  deed  to  B.  S.  Ricks,  dated  March 
2,  1801;  that  said  tax  deed  bad  been  given 
by  tbe  tax  collector  in  pursuance  of  an  at- 
tempted sale  of  the  lands  for  taxes  allied 
to  be  due  theretm  tor  the  year  1800;  bnt 
that  said  sale  was  void  because  there  was 
no  assessment  tot  1800,  but  tbe  tax  collector 


was  acting  nndcr  tbe  assessment  of  1888, 
which  was  made  as  directed  by  the  act  of 
1888,  which  was  unccmatltatlona].  and  had 
been  so  adjudged  by  the  Supreme  Court. 
Appellant  filed  with  his  Nil  an  abstract  of 
title,  which  showed  that  he  was  the  owner 
of  the  lands  if  tiie  tax  deed  should  be  de- 
clared void.  Ocnnplalnant  prayed  for  the 
cancellation  ot  the  tax  deed  to  B.  S.  Ricks 
and  the  deeds  to  defendants.  He  also  ask- 
ed for  rents  and  profits.  Appellees,  in  their 
answer,  did  not  attack  the  validity  of  the 
title  deralgned  except  as  to  a  part,  bnt  It  Is 
not  necessary  to  go  Into  that  phase  of  tbe 
case.  Defendants  relied  on  the  following 
defenses:  That  the  sale  of  March,  1891,  un- 
der which  th^  claim,  was  not  made  under 
the  asseasmHit  of  1880,  bnt  the  assessment 
of  1888,  as  provided  by  the  act  of  the  lieg- 
Islatore  entitled  "An  act  to  authorize  the 
assessment  of  land  in  fasoo  county  for  the 
year  18S8"  (Laws  1888,  p.  463,  c.  378),  and 
that  that  act  was  constitutional;  8e<!ond. 
Uiat  the  three-years  statute  of  llmltatlona 
(secUon  2736,  Code  1892)  was  a  bar  to  this 
suit  To  tbe  first  of  tiieae  defenses  com- 
plainant Insisted  that  the  proof  showed  that 
tbe  t)oard  of  supervisors  and  tbe  tax  collect- 
or bad  abandoned  the  assessment  of  1888, 
and  that  the  sale  was  actually  made  nndw 
tbe  assessment  of  1889.  The  Tazoo  river 
runs  through  this  tract  of  land,  and  only  a 
small  portion  of  It  Is  on  one  side  of  the  river, 
the  remaining  portion  being  on  the  opposite 
side  of  the  stream,  which  was  a  navigable 
stream  lying  wholly  In  the  state.  Defend- 
ants were  In  actual  possession  of  this  small- 
er portion.  It  was  contended  by  plaintUt 
that  it  was  not  coutlgaons,  even  If  sectlim 
273S  did  apply. 

EL  R.  Holmes,  fOr  aK»ellant  Bun^te  & 
Ferrln,  for  appellees. 

PRICB,  J.  There  was  a  valid  exlstlBK  aa- 
sesamoit  of  tbe  land  under  tin  act  of  1888 
(Laws  1888,  p.  468,  c  878),  and  an  anciMDati- 
tntlonal  and  void  act  of  tlie  L^talatnra 
could  not  wwk  a  leglalatlve  abandonm^t. 
The  land  was  owned  1^  private  indlTldiiala, 
and  subject  to  taxatkm.  The  taxes  were  not 
paid  on  the  land,  and  In  1900  the  tax  ool- 
lectw  advertlKd  and  sold  the  land  for  the 
unpaid  taxes  of  1800,  and  executed  to  the 
purchaser  a  conveyance  In  pursnanee  of 
such  sale  for  tsna.  The  parcbaa»  at  tibe 
tax  sale  after  two  yeara-^ttie  time  allowed 
fw  redemption— wwt  Into  aetoal  pooaosahm 
of  the  land,  and  he,  or  tiioae  holing  tmder 
him,  have  since  occupied  It  Under  aectkm 
2785,  Code  1882,  aueh  a  title,  with  such  hold- 
ing, stands  as  a  bar  to  aivtiUmlfs  rl^cht  of 
recovery.  Actual  possesadon  ot  a  p«tlon  of 
the  land  under  the  facte  and  the  calls  oC  tiia 
deed  was  poseewion  at  tbe  whole  tract. 

Affirmed. 
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HOLLOHAN  et  al.  t.  BUIXOOE. 

(Sapmne  Court  of  MissiBslppi.   May  11.  1903.) 

FUBZJO  LANDS-RIGHTS  OF  UINOR  HEIRS  OT 
PKKSON  MAKING  ENTRT— PARTITIOH 
ACTION— LiUITATIONS. 

1.  B«T.  St.  U.  8.  I  2291  [U.  8.  Comp.  St 
1901,  p.  1390],  directs  that,  In  cafie  of  the 
death  of  the  person  maklns  the  entry  oa  pabltc 
land,  tile  certiflcate  issue  to  the  "heu«  or 
deTiaeea"  of  such  person.  Secticm  2292  [U.  8. 
Gomp.  St.  1901,  p.  1394],  provides  that,  in  case 
of  the  death  of  ooth  father  and  mother  tear* 
inc  an  hifant  child  or  children  ander  21  years 
«f  age,  the  right  and  fee  ahaU  iunre  to  the 
benefit  of  such  infant  child  or  children.  Held, 
that  sectioD  2292  li  only  intended  to  give  to 
tile  minors  ezdoaiTcly  when  there  are  no  other 
heira. 

2.  Act  Mar«h  8,  1891,  c.  061.  I  &  26  StmL 
1099  [U.  8.  Comp.  St  1901,  p.  IMll,  which 
proTides  that  "salts  by  the  United  States  to 
vacate  at  annol  any  patent  heretofore  issued 
doU  only  be  Iwonght  within  five  years  from  the 
passage  of  the  act  and  suits  to  vacate  and  annol 
patents  hereafter  issued  shall  only  be  brought 
within  six  years  after  the  date  of  israauce," 
has  DO  application  to  a  auit  brought  bj  the 
heirs  of  the  one  making  tlia  enter  on  pnblie 
land  to  partition  the  same. 

Appeal  from  Chancery  Court,  Oorington 
County;  Stme  DeaTora,  Chancellor. 

Partition  action  brought  by  Penora  Hollo- 
man  and  others  Bgalnet  J.  Van  Bullock.  De- 
tree  rendered,  and  complainants  ftpp«tl.  Be- 
nned. 

S.  O.  Gaston  and  UcWUlle  ft  Thompson, 
far  onHtfluits.  TL  a.  Howell,  for  app^lee^ 

GAI/HOON,  J.   Amanda  Plttman  was  the 
mother  of  three  bastard  children.    8o  sit- 
uated, she  entered  the  laud  In  1^2,  One 
Jesse  Bullodc  afterwards  married  her.  She 
died,  leaving  as  her  heirs  this  Jesse  Bullock 
as  husband,  and  J.  Tan  Bollock,  W.  H.  Rob- 
crtBoa,  and  William  Pittman,  Jr.,  her  bastard 
children.  She  had  no  legitimate  child.  Pen- 
on  Holloman,  one  of  the  appellants,  appears 
as  the  sole  behr  of  WlItlBm  Plttman,  Jr.  Mr. 
Jeese  Bullock,  the  husband.  Indulged  a  pre- 
nunptloa  that  he  was  de  facto.  If  not  da 
Jure,  the  actual  father  of  J.  Tan.  Whether 
be  WEB  or  not,  he  demonstrated  his  faith  by 
Ills  works.  He  stood  by  J.  Van  In  a  crucial 
test  and  very  ^ely  made  for  blm  the  sub- 
lime  sacrifice  of  perjury  ta  order  that  he 
might  be  the  sole  patentee  of  his  mother's 
bomestead  entry  to  the  exclusion  of  his  two 
brothers.    This  fact,  indisputable  from  the 
recMd,  would  end  the  case  but  for  some  ques- 
tions of  law  which  require  attention.  Ajnanda 
Plttman,  before  her  marriage,  and  on  Feb- 
ruary 3,  1882,  made  her  application  for  en- 
try of  the  land,  thongh  then  she  had  been 
actually  settled  on  It  since  1879.    She  died 
May  23,  1886,  before  the  five  years  had 
elapsed.    On  March  18,  1889,  Jesse  Bullock, 
repreaentlng  bims^  to  be  the  legal  guardian 
ct  J.  Tan  Bnilock,  and  that  the  latter  was 
t2>e  only  heir,  made  final  proof.    The  land 
commissioner,  however,  very  properly  Issued 
tbe  certificate^  of  date  September  18,  1880.  to 


■nhe  heirs**  of  AmsnJa.  ImmsdlaMr,  fbmt 
of  coune,  the  title  vested  In  bcr  bnsbaad  and 
three  children  as  temants  In  oommon,  each 
with  an  undivided  one-fourth  interest  But 
for  some  cause  not  dlscloaed  the  commis- 
sioner, on  November  7,  1891,  without  notice 
to  the  parties  in  Interest  amended  tbs  cer> 
tlflcate  so  as  to  give  all  to  J.  Van  Bnllo<^ 
Perhaps,  on  a  review  of  the  proof,  he  was 
misled  by  the  false  affidavit  of  Jesse  Btillock 
that  J.  Van  was  the  only  heU:,  or  perhaps  he 
thought  the  case  fell  within  section  2292,' 
Rev.  SL  V.  8.  [U.  S.  Comp.  St.  1901,  p.  1394]. 
Jesse  Bullock  died  In  1892,  after  this  change. 
Section  2291,  Eev.  St  U,  S.  [U.  S.  Comp.  St 
1901,  p.  1390],  directs.  In  case  of  the  death 
of  the  person  making  the  entry,  that  the  cer- 
tificate issue  to  the  "heirs  or  devisees"  of 
such  person,  as  was  properly  so  done  at  first 
In  the  case  before  ns.  Section  2292  [U.  8. 
Comp.  St  1901,  p.  1894]  provides  that,  "In 
the  case  of  the  death  of  both  father  and 
mother,  leaving  an  Infant  child  or  children 
under  twenty^ine  years  of  age,  the  right  and 
fee  shall  Inure  to  the  benefit  of  such  Infant 
child  or  children."  In  the  construction  of 
these  two  sections  It  was  held  In  Bemler  t. 
Bemler,  147  V.  S.  242,  18  Sup.  Ct  244,  87 
U  Sd.  152,  that  they  did  not  conflict,  and 
that  section  2292  was  only  Intended  to  give 
to  the  minors  exclusive  when  there  are  no 
other  heirs. 

The  bill  in  the  case  before  us  was  filed 
October  18,  1900,  and  appeared  to  by  the  de- 
fendant October  23,  1900,  and  so  there  is  no 
bar  of  our  statute  of  limitations.  Section  8, 
c  S61,  Act  March  8.  1891,  26  Stat  1099  [U. 
8.  Comp.  St  1901,  p.  1621].  does  not  apply^ 
It  refers  only  to  suits  by  the  United  States 
government  to  vacate  and  anntil  patents. 

Complainants  are  entitled  each  to  a  one* 
fourth  Interest  In  the  land,  and  to  partition 
as  prayed  by  ttiem,  and  It  is  so  decreed  here, 
and  the  cause  Is  reversed  and  mnanded  tor 
proper  proceedings  to  partltSh 


01  HIM.  U7) 

COLLINS  et  oL  T.  BOUNDS  et  ax. 

(Supreme  Court  of  MlaaissippL  May  11, 1903.) 

HOUBSTaADB-TRHPORART  ABSENGB— ABAN- 
DONHBNT. 

1.  Plaintiff  entered  a  government  homestead 
of  120  acres,  on  which  he  took  up  Us  residence, 
but  on  ttie  death  of  his  <mly  horse,  which  left 
him  unable  to  work  the  laud,  his  father-in-law 
loaned  him  a  horse  and  land  to  cultivate  to 
make  a  crop.  Plaintiff  and  bis  wife  thereup<» 
went  to  the  home  of  Ids  fatber-In-law  for  that 
purpose,  intending  to  return  to  the  land  entered, 
where  a  part  of  their  personal  property  was 
left,  and  to  which  plaintiff  returned  from  time 
to  time  to  look  after  his  stock,  etc.  After 
marketing  the  crop  raised  on  the  land  of  ti^ 
father-in-law,  plaintiff  and  his  wife  returned 
to  the  land  entered.  Held,  that  their  temporary 
absence  therefnmi  did  not  constitute  an  aban* 
donment  of  the  land  aa  their  homeatead. 


L  Ise  HoMSStsa^  VOL  K,  Owrt.  Dlfr  H  <Ub  *Ui 
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Appeal  from  Chancery  Court,  Marion  Coun- 
ty; stone  Deavora,  Chancellor. 

Suit  by  James  A.  Bounds  and  wife  against 
W.  N.  Collins  and  others.  From  a  decree  in 
favor  of  plaintiffs,  defendants  appeal.  Af- 
flnned. 

Mounger  &  Moungw  and  Harper  &  Potter, 
for  appellants.  Weathersby  &  Mayson,  for 
appellees, 

QALHOON,  J.  This  appeal  Is  from  a  de- 
cree OTerruUng  a  motion  to  dissolve  an  in- 
junction which  had  been  granted  to  Bounds 
and  wife,  restraining  appellants  from  '  com- 
mitting waste  on  a  40-acre  tract  of  land. 
The  sole  question  Involved  is  whether  or 
not  there  had  been  such  an  abandonment 
of  the  homestead  as  to  enable  the  husband, 
without  the  wife's  Joinder,  to  make  a  valid 
conveyance  of  part  of  it.  The  chancellor 
bad  evidence  before  him,  which  no  doubt 
determined  his  action,  to  the  following  ef- 
fect: The  husband  made  a  homestead  en- 
try from  the  government  of  the  United  States 
of  120  acres  of  land,  which  Included  the  40 
acres  In  controversy.  He  owed  W.  N.  Col- 
lins the  entry  money— about  $31— which  he 
had  borrowed  from  him  to  make  the  entry. 
The  dwelling  house  and  garden  and  other 
little  improvements  of  Bounds,  including  a 
few  acres  of  cleared  land,  would  have  con- 
tinued to  be  occupied  by  him  and  his  wife 
but  for  the  death  of  bis  only  horse,  which 
left  him  unable  to  work  his  land.  At  this 
Juncture  his  father-in-law,  who  lived  four 
miles  distant,  offered  him  the  use  of  a 
horse,  and  land  to  cultivate,  so  that  he 
might  make  a  crop  and  realize  enough  to 
enable  him  to  buy  a  horse  and  cultivate  his 
homestead  land.  This  offer  he  accepted,  and 
he  and  his  wife  went  to  her  father's  with 
this  specific  object,  and  with  the  eipresa 
purpose  to  return  after  making  and  market- 
ing the  crop;  and  the  object  was  accom- 
plished, and  thereupon  they  did  return  to 
the  homestead,  which  they  never  had  any 
Intention  to  permanently  abandon.  It  is  to 
be  particularly  noted  that  on  going  to  the 
father's  they  left  on  their  premises  some  of 
their  hoosehold  and  kitchen  furniture  and 
effects,  and  farming  Implemei.ts  and  gearing, 
and  returned  to  the  house,  "backward  and 
forward,"  to  look  after  them,  and  some  cows 
and  yearlings  and  hogs,  and  some  vegeta- 
bles In  their  garden,  they  had  also  left 
there.  Now,  while  they  were  at  their 
father's,  W.  N.  Collins  came  with  a  Justice 
of  the  peace,  and  with  a  deed  prepared  for 
signature  and  acknowledgment,  and  J.  A. 
Bounds  signed  and  acknowledged  It;  but 
the  wife  refused  to  do  so,  but  ottered  to 
Join  in  a  conveyance  of  another  40  acres  of 
the  ia)-acre  entry,  situated  farther  from  the 
home,  but  Collins  refused  this.  She  also 
tendered  to  Colllna  the  $31  he  had  loaned  to 
Bounds  to  make  the  entry,  and  he  refused 
Oiat  After  this  the  husband  and  wife  went 


back  to  their  home.  It  seems  that  there  was 
some  sort  of  agreement  between  W.  N.  Col- 
lins and  Bounds  that  Bounds  should  convey 
40  of  the  120  acres  entered. 

In  full  view  of  the  cases  of  Majors  v.  Ma- 
jors, 58  Miss.  806,  Moore  v.  Bradfoi-d,  70  Miss. 
70,  11  South.  630,  and  Thompson  v.  Tlllot- 
son,  56  Miss.  36,  we  bold.  In  the  case  at  bar, 
on  its  facts,  that  there  was  no  abandonment 
of  the  homestead;  that  the  removal  from  It 
was  because  of  necessity  and  temporary,  and 
that  this  ruling  is  consistent  with  the  deci- 
sions above  dted:  and  that  the  chancellor 
properly  overmled  the  motion  to  dissolve  the 
Injunction. 

Affirmed  and  remanded  for  snch  other 
proceedings  as  may  be  proper. 


YAZOO  &  Bl  V.  R.  00.  T.  FAUST. 
(Supreme  Court  of  MisrisrippL  Hay  4,  1808.) 

CARRIERS— FAILURE  TO  STOP  AT  FLAG  STA- 
TION—EXCESSIVE  DAMAGES. 

1.  Defendant's  train  failed  to  stop  for  plain- 
tiff at  a  flag  station.  She  testified  that  ber 
carriage  bad  been  sent  back,  and  she  was  com- 
pelled to  wRlk  home  aboat  three  miles  in  tbe 
rain;  that  she  was  taken  sick,  and  compelled  to 
go  to  bed,  and  was  unable  to  sit  up  for  six 
weeks,  and  suffered  great  pain,  and  knew  she 
was  in  danger  of  dying,  and  suffered  mental 
anguish.  B^d,  that  $3,838  damages  was  ex- 
eesidTe,  and  should  be  reduced  to  $2,000. 

Appeal  from  Circuit  Court,  WilUnson 
County;  JefT  Truly,  Judge. 

Action  by  Mra.  M.  K.  Faust  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. Judgment  for  plalnticr.  Defendant 
appeals.   Affirmed  conditionally. 

This  case  was  once  before  In  the  Supreme 
Court,  and  was  reversed  because  the  clrcolt 
court  submitted  It  to  tbe  Jury  on  InstmctlonB 
permitting  tl'.em  to  award  punitive  damages. 
See  32  South.  9.   The  case  was  again  tried, 
and  Is  here  on  substantially  the  same  evi- 
dence, and,  although  the  court  refused  an  in- 
struction allowing  punitive  damages,  tbere 
was  a  verdict  and  Judgment  for  a  larjrer 
amount  than  before.    It  is  a  suit  for  dam- 
ages by  appellee  against  appellant  to  recover 
damages  for  Injuries  alleged  to  have  been 
sustained  by  plalutlfT  by  reason  of  the  fail- 
ure of  appellant's  train  to  stop  for  her  at  a 
flag  station.   Plaintiff  testified  that  she  ar- 
rived in  a  carriage  about  two  houra  I>efore 
the  train  came.   The  sitting  room  was  cold 
and  leaky,  and  the  train  came  up  and  was 
flagged.   The  flagging  was  answered,  but  the 
train  ran  by,  and  was  flawed  to  come  back. 
It  answered  the  backing  signal,  and  then 
gave  two  whistles,  and  went  on,  and  left 
her.   That  the  carriage  had  been  sent  "back, 
and  she  was  compelled  to  walk  home,  about 
three  miles.  In  the  rain  and  cold-    That  it 
was  a  cold  rain.   That  she  was  taken  aick 
before  she  reached  home,  and  was  up  and 
down  for  several  days,  and  was  then  compel- 
led to  go  to  bed,  and  was  nnable  to.^  up 
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for  six  weeks,  and  suffered  great  physical 
pain,  and  that  she  knew  she  was  In  danger 
of  dying,  and  suffered  great  mental  pain. 
There  was  no  dispute  on  the  part  of  defend- 
ant as  to  the  signal  being  given,  or  as  to  it 
being  seen  by  the  engineer,  or  that  he  stop- 
ped In  response  to  It  The  explanation  of 
how  plaintiff  was  caused  to  be  left  was  tliat 
there  was  a  passenger  on  the  train  who 
desired  to  get  off  at  the  station,  which  the 
conductor  knew,  and  Instructed  a  brakenlan 
to  signal  the  engineer  to  stop.  The  lamp  of 
this  brakenuin  went  out,  and  he  ran  some 
distance  to  another  brakeman,  and  request- 
ed him  to  signal  the  engineer  to  stop,  which 
was  done.  The  engineer  stopped  the  train 
as  soon  as  he  could  after  seeing  the  two  sig- 
nals. After  stopping,  the  conductor,  who  did 
not  know  a  passenger  desired  to  get  on  the 
train,  signaled  the  engineer  to  go  ahead  as 
Bofm  as  the  passenger  got  off.  In  obedience 
to  this  signal,  the  engineer,  who  thought  the 
passenger  who  wanted  to  get  on  had  done 
so,  started  the  train.  There  were  rerdict 
and  Judgment  for  plaintiff  for  ^,383.33.  De- 
fendant's motion  for  a  new  trial  was  ovm- 
mled,  and  It  appealed. 

Mares  ft  HartiB,  Cor  appellant  A.  O. 
Shannon,  for  appellee. 

WHTTFIEIJ).  a  J.  The  only  error -main- 
tainable la  the  one  aa  to  the  extent  of  the 
award  of  the  Jury.  If  the  appellee  will  re- 
mit to  ¥2,000,  the  judgment  will  bft  affirmed; 
otlieirwlBe  It  will  be  reversed. 


m  Miss,  tfi) 

JOHNSON,  NESBITT  ft  GO.  r.  GULF  ft 
GHIGAOO  a  CO. 

(Snpreme  Court  of  UisslssfppL  April  27, 
1903.) 

TROVER— RIGHT  OF  ACTION— BIQHT  TO  WAIVB 
TORT— SPECIAL  PROPERTT— ASSIONHBNT  OF 
OWNER'S  CLAIM— FliBADI  NO  AND  PROOF. 

1,  Where  a  carrier  who  hj  mistake  delivered 
cotton  to  a  stranger  had  the  right  to  sue  in 
its  own  name  In  trover,  it  could  waive  the  tort 
and  sue  for  value,  without  averment  acd  proof 
of  an  Hsmgnment  to  It  hj  the  conugnor  of  his 
interest 

2.  Where  cotton  belonging  to  T.  &  Go.  was 
delivered  hy  a  carrier  to  a  struiger  by  mistake, 
an  assignment  by  T.  of  his  Interest  therein 
transferred  his  right  to  sue  to  the  carrier. 

Appeal  from  Circuit  Court,  Tippah  County; 
P.  H.  Lowrey,  Judge. 

Action  by  the  Gulf  &  Chicago  Railroad 
Company  against  Johnson,  Nesbitt  &  Co. 
Jndgment  for  complainant,  and  defendants 
appeal.  Affirmed. 

Johnson,  Nesbitt  ft  Co.  were  cotton  buyers 
In  Birmingham,  Ala.,  and  In  the  fall  of  1897 
they  had  an  agent  at  Pontotoc,  Miss.,  buy- 
ing cotton.  J.  W.  Taylor  ft  Co.,  of  Corinth, 
Miss.,  had  bought  some  cotton  at  Pontotoc, 
which  was  on  the  Gulf  ft  Chicago  Ballroad, 
and  in  November,  1897,  26  bales  of  their 
cotton  wen  delivered  to  the  agent  of  the 


Gulf  &  Chicago  Railroad  Company,  and  by 
some  mistake  of  the  agent  this  cotton  was 
shipped  to  Johnson,  Nesbitt  ft  Co.,  via  the 
Southern  Railway  Company,  to  Decatur,  Ala., 
to  be  compressed,  and  was  delivered  to  the 
Decatur  Compress  Company.  The  compress 
company  afterwards  shipped  the  cotton  out 
for  Johnson,  Nesbitt  ft  Co.  In  January, 
1900.  the  Gulf  &  Chicago  Railroad  Company 
paid  Taylor  &  Co.  for  the  26  bales  of  cotton, 
and  Taylor  ft  Co.  assigned  their  interest  In 
the  claim  to  the  Gulf  ft  Chicago  Railroad 
Company.  The  proof  as  to  assignment  Is 
as  follows:  "It  was  an  assignment  from 
J.  W.  Taylor,  and  a  statement  of  the  receipt 
of  the  money  for  this  cotton  Mr.  Young  ship- 
ped and  was  lost  for  the  G.  C.  R.  R.  Co., 
and  an  assignment  of  his  interest  in  it"  In 
March.  1900.  the  Gulf  ft  Chicago  Railroad 
Company  brought  this  suit  against  Johnson, 
Nesbitt  ft  Co.  for  the  CMiverslon  of  the  26 
bales  of  cotton  to  their  use.  Appellants  ad- 
mitted the  receipt  of  the  cotton,  and  the 
delivery  of  the  cotton  to  the  Decatur  Com- 
press Company  on  their  order,  but  deny  lia- 
bility to  the  appellee,  because  they  say  at 
the  close  of  the  cotton  season  of  1897-88  they 
returned  to  the  Decatur  Compress  Company 
the  proceeds  of  the  cotton.  The  court  gave 
a  peremptory  Instruction  to  find  for  the  plain- 
tiff. It  Is  contended  for  appellants  that  ap- 
pellee had  no  right  of  action  against  them, 
because  the  assignment  by  J.  W.  Taylor  to 
the  Gulf  &  Chicago  Railroad  was  only  tor 
his  Interest  in  the  cotton,  and  no  claim 
against  Johnson,  Nesbitt  ft  Co^  waa  assigned 
by  Taylor  ft  Co. 

Jones,  Speight  ft  Knox,  for  appellants.  J. 
W.  T.  Falkner,  for  appellee. 

CALHOON,  J.  If  the  appellee  could  have 
sued  in  Its  own  name  in  trover  under  26  A. 
&  E.  Enc.  of  Law  (1st  Ed.)  p.  755,  and  note 
to  Harker  v.  Dement,  62  Am.  Dec.  678,  679, 
It  could  waive  the  tort  and  sue  for  value, 
and  averment  and  proof  of  the  assignment 
by  Taylor  were  unnecessary.  But  we  think 
the  evidence  shows  such  assignment  by  Tay- 
lor of  his  interest  as  carried  his  right  to  sue, 
even  If  such  right  did  not  exist  before.  The 
case  of  Gabbert  v.  Wallace,  66  Miss.  621,  5 
South.  394,  Is  not  similar  to  this.  The  case 
before  ua  is  not  the  case  of  assignment  of 
debt  secured  by  trust  deed.  We  think  the 
damages  sufficiently  shown. 

Affirmed. 


aU  HISB.  504) 
StiAYDON  et  al.  v.  McDONALD. 

(Supreme  Court  of  Mississippi.   May  11,  19(^) 

TRIAL— REPLICATION— FAILURE  TO  FILE— ICO- 
TION  FOR  JUDGMENT— WAIVER. 

1.  Where  defendant  made  no  motitsi  tor  judg- 
ment for  want  of  a  replication  to  defendant's 
plea  of  set-off  until  after  all  the  evidmce  to* 
both  parties  bad  been  introduced  before  a  Jury, 
and  plaintiff  had  made  a  motion  to^dnde  alii 
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of  deteDdanl^t  eirldence»  die  objecdon  tiut  no 
replication  was  filed  was  walTed. 

Appeal  from  Circuit  Cour^  Hancock  Coun- 
ty; J.  H.  Neville,  Judge. 

Action  by  W.  T.  McDonald  against  W.  H. 
Slaydon  and  others.  From  a  judgment  In 
favor  of  plaintll!^  defendants  appeal.  Af- 
firmed. 

Harper  &  Harper  and  W.  J.  Gex,  for  ap- 
pellants. Bowers,  Obaffe  &  McDonald,  for 
appellee. 

GALHOON,  J.  Florian  Seal,  Fred  W. 
Eaton,  and  B.  Ii.  Lawrence  owned  the  steam- 
boat Demc^lls— each  an  undivided  one-third 
Interest  On  February  18, 1902,  Florlan  Seal 
and  Fred  W.  Battm  ccmwed  flielr  tvo- 
thlrds  Inters  to  the  appellant  W.  H.  Slay- 
don; it  belDff  then  understood  tiiat  Slaydon 
was  to  pay  two  claims  against  the  boat- 
one,  of  |B00,  with  Interest;  to  a  bank,  and 
another,  of  f91,  to  Florlan  Seal,  one  of  the 
vfflidorf  at  the  two-thirds  Interest  On 
March  13,  1002,  Seal  having  had  to  pay  the 
bank,  Slaydon,  to  evidence  his  debt  for  the 
bank  debt  and  Interest  and  flie  991,  execat- 
ed,  with  appellant  Heniy  Bgart  as  co-mak- 
er, a  promlssozy  note  ihT  that  date,  payable 
60  days  thereaftOT,  to  the  order  of  Florlan 
Seal,  for  $603.60,  which  Seal  Indorsed  In 
Uank,  and  which  fell  Into  the  hands  of  the 
aroellee,  W.  T.  McDonald,  tn  due  course  of 
trade,  as  must  be  assumed.  McDmald  toed 
Slaydon  and  Egart,  the  two  makers,  who 
pleaded  that  the  conrideratlon  for  the  note 
had  failed  as  to  f3TC.66,  wblcb  sum  was 
made  up  of  debts  of  the  boat  other  than 
those  which  Seal  had  represented  as  all  the 
boat  owed,  and  that  he  had  agreed  that  be 
himself  would  pay  any  other  debts,  and  that 
Slaydon  had  to  pay  and  did  pay  these  other 
debts,  and  credit  as  set-off  Is  claimed.  No 
replication  was  ever  filed  to  tblB  plea,  and 
this  presento  the  only  question  In  the  case; 
there  appealing  to  be  no  mutuality  in  the 
set-off,  and  that  Slaydon  had  paid  the  debts 
mentioned  in  the  plea  between  February 
18,  1802,  when  Slaydon  got  bis  bill  of  sale 
to  the  boat  and  March  18,  1902,  when  he 
made  the  iwte  sued  cm.  Now,  the  record 
shows  that  a  jury  was  Impaneled  and  ac- 
cepted 1^  the  parties,  and  that  the  counsel 
stated  their  respective  ccmtentlons  to  the 
Jury,  and  plaintiff's  evidence  and  defend- 
ants' evidence  were  offered,  and  then  counsel 
for  plaintiff  moved  to  exclude  all  of  the  evi- 
dence for  defendants.  At  this  period,  be- 
fore the  court  acted,  counsel  for  defendants, 
fw  the  first  time,  announced  that  tb^  had 
a  motion  which  they  desired  to  present, 
which  was  on  the  motira  docket,  but  not  be- 
twn  called  to  the  attention  of  the  court 
This  motion  was  for  Judgment  for  defend- 
ants for  want  of  replication  to  their  plea 
of  set-off.  The  court  properly  overruled  this 
motion  at  this  stage  of  the  proceedings,  es- 
pecially as  defendants  had  had  the  benefit 


of  flie  plea  by  stnllnff  tlidr  eontentkms  to 
the  jury,  and  the  evidence  showed  there  was 
nothing  In  tfaran.  We  feA  sure  that  no  case 
can  be  found,  with  the  same  preaentatton 
exhibited  this  recfnd,  hoIdlDg  advorsdy 
to  oar  conclusion. 
'  Affirmed* 

(8S  HlBB.  103) 
J.  T.  WHITE  &  CO.  V.  GEOROB  & 
LBATHBRBUBT,  JR..  CO. 

(Supreme  Court  of  Misslssippt.  May  11,  1803.) 

SALES-CONTRACT— BREACH— DAMAGBS— 
PROFITS— PLBADING. 

1.  Where,  in  an  action  tor  breach  of  a  con- 
tract for  the  sale  of  logs  to  plaiotiff,  encaged 
hi  the  sawmill  bu^esi,  the  declaraticm  aUeged 
that  defendant  knew  that  the  logs  were  to 
be  sawed,  and  the  lumber  sold  in  a  certain  mar- 
ket, and  if  sold  in  such  market  plaintiff  would 
have  made  a  profit  of  f8  per  thousaod,  and 
that  defendanrs  failure  to  deliver  the  logs  in-  ■ 
terrupted  the  operation  of  plaintiff's  mill,  and 
was  the  proxitoate  cause  of  plaintiff's  failure 
to  make  such  profit,  it  was  snmdent  to  Jnsttfy 
a  recovery  thereof. 

Appeal  from  Circuit  Court.  Jackson  Coun- 
ty; W.  T.  McDonald,  Special  Judge. 

Action  by  J.  T.  White  &  Co.  against  the 
George  8.  Leatherbury.  Jr.,  Company.  From 
a  judgment  in  favor  of  defendant,  plaintiff 
appeals.  Reversed. 

Dodds  ft  adfflth,  for  antellant  Ford  ft 
White,  for  appellee. 

WHXTFiaiiD,  a  J.  The  oonrt  erred  In 
sustaining  the  demnnrer  to  the  declaration  in 
this  case.  The  declaration  was  drawn  with 
exceptional  care  and  ability,  and  omite  no 
alle^tion  neceasary  to  the  statement  oC  a 
good  cause  of  action.  The  case  should  Imve 
been  developed  on  Ite  facts.  The  vary  In- 
genious and  able  ai^nment  of  counsel  tor 
appellee  is  out  of  place  In  support  of  a  de- 
murrer which  admits  as  true  the  averments 
of  this  declaration.  It  would  have  been  vetr 
pertinent,  had  the  case  gone  to  the  Jury, 
when  the  time  to  BetUe  the  Instmctloni  had 
come.  The  declaration  avers  that  the  de- 
fendant failed  to  deliver  1,067  logs;  that 
tbe  budness  of  plaintiff  was  an  estabUaiied 
sawmill  buatoeas;  that  ito  business  was  In- 
temqvted  by  reaam  ol  the  failure  to  d^Ter 
for  14  days:  that  the  1,007  logs  would  tUTe 
sawed  tw  into  246^400  feet  of  lumber;  that 
the  net  profits  of  the  plaintiff,  above  eadi 
and  every  Item  of  expense,  would  have  been 
fS  par  thousand  feet;  that  the  pUlntiff  would 
have  made  this  profit  In  the  ordinary  course 
of  its  business;  that,  when  so  converted  Into 
lumber,  the  lumber  would  have  been  put  up- 
on the  market  for  sale.  In  the  usual  and  or- 
dinary course  of  the  plaintiff's  said  business: 
that  there  was  an  established  and  -welV 
known  market  price  for  suph  lumber  at  Moss 
Point— the  place  of  delivery;   that  plaintiff 
would  have  Immediately  sold  all  of  said  lum- 
ber on  said  market  at  said  pn^t  of  $3 
thousand  feet;  that  defoidanhwdl  knenv  the 
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pnqwee  and  nae  for  wlilch  the  said  plaintiff 
had  bought  the  said  logs,  and  that  loss 
would  likely  come  by  Its  telture  to  daUrer 
said  logs,  as  a  natural  and  proximate  conse- 
quence of  such  failure,  in  the  ordinary  course 
of  the  sawmill  and  lumber  business;  and  that 
the  defendant,  through  Its  officers  and 
agents,  was  well  acquainted  villi  all  said 
facts,  and  that  said  coufiequences  were  with- 
in the  contemplation  of  the  parties  at  the 
time  of  the  making  of  said  contract  It 
must  be  perfectly  obvious  that  a  demurrer 
which  admitted  tbese  facts  could  not  ivop- 
erly  be  sustained. 

The  true  measure  of  damages  in  cases  of 
this  sort  is  that  stated  In  GampbellsTille 
Lumber  Company  t.  Bradlee  et  aL  (Ky.)  2& 
S.  at  page  814,  where  the  court  say: 
**The  only  questkm  about  which  there  need 
be  any  discussion  la  whether  the  following 
Instruction  was  properly  given:  The  court  in- 
■tmcts  tbe  Jury  that  in  arriving  at  the  amount 
of  damages,  if  any,  they  will  take  into  con- 
slderatk)n  the  difference  between  the  con- 
tract price  and  the  ralae  of  such  lumber  in 
the  maifcet  where  plaintiff  traded,  less  the 
cost  of  transptHrtatlon.'  In  Sedgwick  on 
Damages,  i  73^  It  Is  said:  "When  contracts 
for  the  sale  of  chattels  are  broken  by  the 
vendor  failing  to  dellvw  the  property  ac- 
cording to  the  terms  of  the  bargain.  It  seems 
to  be  well  settled,  as  a  general  rule,  both  in 
B^ngland  and  the  United  States,  that  the 
measure  of  damages  is  tlie  dlffraence  between 
the  contract  price  and  the  market  value 
of  the  article  at  the  time  when  and  place 
where  It  should  have  been  delivered,  with 
Interest'  And  this  court  has  often  sanc- 
tioned that  general  rule.  Bnt  it  does  not 
govern  where  its  application  would  change 
the  contract  actuaUy  made,  or  contravene  the 
Intention  of  tbe  parties.  Therefore,  when 
the  vendor  knows  his  chattels  are  being  pur- 
chased tor  resale  at  a  particular  place,  he 
should  be  held  to  have  contemplated,  as  a 
probable  result  of  his  failure  or  refusal  to 
ddlver  according  to  the  contract,  a  recovery 
by  the  pnrchaser  of  the  difference  between 
the  conti^ct  price  and  market  value  at  such 
place  of  resale,  less  cost  of  transportation." 

So.  in  Trigg  v.  C3ay  (Va.)  13  S.  B.  435,  29 
Am.  8t  Bep>.  723,  in  stating  the  measure  of 
OamageB  proper  In  lumber  contracts  of  this 
character,  the  court  say:  **Under  the  drcxmi- 
stancea  of  this  case,  the  commissioner  as- 
certained the  true  and  Just  amount  of  the 
damages.  It  has  been  often  held  that  prof- 
its which  are  the  direct  and  Immediate  fruits 
of  the  contract  are  recoverable.  There  are 
many  cases  In  which  the  proQts  to  be  made 
ft»  bargain  la  tbe  only  thing  purchased, 
and  in  such  cases  tbe  amount  of  such  profit 
Is  strictly  the  measure  of  damnges.  Wood's 
Mayne,  Dam.  p.  82.  It  has  been  held  that, 
when  the  defendant  refused  to  allow  the 
contracts  to  be  executed,  the  Jury  should 
allow  the  plaintiffs  as  much  as  tbe  contract 


would  have  benefited  them—profits  or  ad- 
vantages which  are  the  direct  and  immediate 
fruits  of  the  contract  entered  into  between 
the  parties,  and  part  and  parcel  of  the  con- 
tract itself,  entering  Into  and  constitatli«  a 
XKurtion  of  its  every  element  something  stip- 
ulated for,  and  the  right  to  the  enjoyment  of 
which  is  Just  as  clear  and  plain  as  tbe  ful- 
fillment of  any  other  stipulation.  They  are 
presumed  to  have  been  takm  into  considera- 
tion and  deliberated  upon  before  the  con- 
tract was  made,  and  formed,  perhaps,  tbe 
only  inducement  to  the  arrangement  If  the 
Inducement  to  the  plaintiffs  to  buy  this  lum- 
ber—they being  lumber  dealers,  and  tradltu; 
In  lumber — was  not  the  profite  they  were 
to  make  by  a  resale,  what  was  their  induce- 
ment? And  if  the  sellera  did  not  undw* 
stand  and  contemplate  this  resale  on  a  prc^t 
what  contemplation  on  the  subject  can  be 
reasonably  ascribed  to  them?  See  Master* 
ton  V.  Mayor,  etc.,  7  Hill,  62  [42  Am.  Dec. 
881;  Morrison  v.  Lovejoy.  6  Bflnn.  819  (Oil- 
224);  rox  V.  Harding,  7  Cush.  616;  Devlin 
V,  Mayor,  etc,  68  N.  Y.  8;  McAndvews  v. 
TIppett  89  N.  3.  Law,  lOB;  Kendall  Bank 
Note  Co.  T.  Oommlssioners  of  the  Sinking 
Fund.  79  Va.  563;  Bell  v.  Reynolds,  78  Ala. 
611  [66  Am.  R^.  52].  An  examination  of 
the  cases  will  show  that  l^e  courts  have  been 
endeavoring  to  establish  rules  by  the  appli- 
cation  of  which  a  party  will  be  compensated 
for  the  loss  susteined  by  the  breach  of  con- 
tract; in  other  words,  for  the  benefits  and 
gain  he  would  have  realized  from  Its  per- 
formance, and  nothing  more.  It  is  sometimes 
said  that  the  pn^t  that  would  have  been 
derived  from  tbe  performance  cannot  be  re- 
covered; but  this  is  only  true  of  such  as  are 
contingent  upon  some  other  operation.  Prof- 
its which  certainly  would  have  been  realized 
bnt  for  tbe  defendant's  default  are  recover- 
able.- 

See,  also,  as  dlrectiy  In  point  The  Miss. 
Boom  Co.  V.  Prince  (Minn.)  24  N.  W.,  at 
page  846;  Cockbnm-  v.  Ashland  Lumber 
Co.  (Wis.)  12  N.  W.  60-63,  Inclusive.  Spe- 
cial attention  Is  called  to  this  last  case,  the 
court  observing,  at  page  S3,  as^  ftdlbwa: 
"Whether  the  plaintiffs  intended  to  sell  tbe 
deals  in  the  Quebec  market  or  not,  they  pur- 
chased tbem  tot  shipment  to  that  market, 
and  for  some  use  there,  and  by  any  Just  rule 
they  are  entltied,  under  the  peculiar  circum- 
stances of  the  case,  to  have  the  benefit  of 
the  market  price  there  In  the  estimate  of 
th^  damages.  We  think  It  may  reasonably 
be  sorooaed  that  the  parties  contemplated 
this  as  a  result  of  a  breach  of  tlie  ctefend- 
ant's  agreement  to  deliver  the  deals.  Tbe 
defendant  company  was  c<«nlrant  of  fttcte 
whicb  make  such  presumption  almost  con- 
clusive against  it  Hence,  within  the  rule 
of  Hadley  v.  Baxendale,  the  market  price  at 
Quebec  of  deals  like  those  contracted  for,  at 
the  times  when  in  the  usual  course  of  trans- 
portation tbey  could  have  reached  tbere,  bad 
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botb  parties  fulfilled  their  contract,  say  In 
Aoguat  and  September,  187S,  is  tiw  baals 
upon  which  tiie  plalntUh'  damafes  should 
be  aaaeased.  Vtom  this  Talue  should  be  de- 
ducted the  cost  of  transportation.  Including 
Insurance,  the  fees  for  Inapectlim,  and  other 
expenses  Of  there  were  any)  usuiu  and  nec- 
essary to  put  the  deals  upon  the  market. 
The  dUEerenro  between  that  balance  and  the 
contract  price  is,  we  think,  the  proper  mess- 
ore  of  the  plain tifTs'  damages  as  the  case 
now  standSL" 

It  must  be  borne  In  mind  that  this  was  a 
contract  made  in  the  sawmill  business,  for 
the  purchase  ot  logs  to  be  manufactured 
and  sold  as  lumber,  and  whatever  would  be 
the  usual  course  of  dealing  by  the  purchaser 
with  the  logs  purchased,  in  the  usual  and 
ordinary  course  of  such  business,  must  nec- 
essarily bare  been  known  to  the  defendant, 
and  within  the  contemplation  of  the  parties, 
at  the  time  the  contract  was  made.  Ri^ 
dale's  Case,  46  Sfiss.,  at  page  483,  states  the 
rule  thus:  "(1)  The  proximate  and  natural 
consequences  of  the  breach  must  always  be 
ccmeldered;  (2)  such  consequences  as,  from 
the  nature  and  subject-matter  of  the  con- 
tract, may  be  reasonably  deemed  to  have 
been  in  the  contemplation  of  the  parties 
at  the  time  it  was  entered  into."  It  is  with- 
in this  second  category  that  this  case  falls. 
It  would  not  be  reasonable  to  hold,  In  refer- 
ence to  the  lumber  bustness  as  conducted  In 
this  state— one  of  its  largest  and  most  Im- 
portant interests— that  one  contracting  with 
reference  to  that  business  as  the  defendant 
Is  averred  to  have  done  here,  knowing  that 
the  logs  were  bou^t  for  resale  after  having 
been  manufactured  Into  lumber,  perfectly 
aware  that  the  plalntHTs  busInesB  was  an  es* 
tabllshed  one,  and  that  there  was  already  a 
market  at  special  maAet  price  for  tiie  man- 
ufactured lumber,  should  be  permitted  to 
say  that  he  did  not  have  In  contemplation, 
at  the  time  of  the  contract,  the  course  of 
dealing  uniformly  obtaining  In  that  busi- 
ness under  soch  circumstances.  It  wHl  be 
noted  that  In  the  Bagsdale  Oase,  at  page  484, 
46  Miss.,  the  flfiQi  category  stated  by  Judge 
EUmrall  •  refers  alone  to  a  "new  busIneBs.*' 
The  declaration  specially  avers  this  business 
to  have  beoi  an  "estabUshed"  one,  and  a  dif- 
ferent ivlndi^e  obtains  in  reference  to  an 
established  business  as  to  the  rule  of  dam- 
ages, as  pointed  out  In  the  authorities  ab- 
lated in  the  brief  ot  counsel  for  appellant 

It  will  be  observed  that  we  are  dealing 
alone  wlUi  the  demurrer.  If,  when  the  proof 
comes,  the  averments  of  the  dedaration  shall 
not  be  maintained,  it  will  be  time  enough  to 
deal  with  profits  that  are  purdy  speculative, 
by  iffoper  charges  to  the  jury.  But  on  tiUs 
declaratitm— one   of  the  most  accurately 


drawn  that  has  ever  come  bef«e  this  court— 
tiie  demurrer  should  have  been  overruled. 

Judgment  reversed,  demurrer  overruled, 
and  cause  remanded. 


OS  HIn.  «8) 
BTANLHY  >.  STATE. 

(Snpreme  Court  of  MiBsiasippi.  May  18,  I906.> 

ATTEMPT  TO  POISON— CORPUS  DELICTI— 
PROOF— CONFESSIOK. 

1.  One  may  not  be  co&Ticted  of  mingling 
poison  with  water  witii  attempt  to  kill,  ther« 
being  no  proof  of  the  corpus  delicti— the  min- 
gling of  the  poison  with  the  water— but  hU 
confession,  the  water  having  been  bitter  and 
been  spit  out  without  harmful  eftecL 

Appeal  from  Circuit  Court,  Gam^  County; 
W.  F.  StevetiB,  Judge. 

Sam  Stanley  appeals  from  a  ctmvlctlon  of 
attempting  to  poison.  Reversed. 

The  indictment  was  laid  under  eectitHi  12SS 
of  the  Cods  of  1882,  which  is  as  follows: 
"The  Same;  lUngllng  Poison  vntiH  Food. 
Drink  or  Medicine,  Poisoning  Sming,  W^U 
Reservotar  of  Water,  etc.— Bvery  persm  who 
shall  mingle  any  person  with  any  food,  drink 
or  medicine  with  attempt  to  kill  or  taijure 
any  human  being,  who  shall  wilfully  poison 
any  well,  spring,  or  reservoir  of  water,  shall 
upon  conviction,  be  punished  by  Imprison- 
ment in  the  poiitentlary  not  eoEceedlng  ton 
years,  cr  in  the  county  Jail  not  nceedlng  one 
year,  or  by  fine  not  exceeding  one  tiionsand 
dollars^  or  both."  The  Indictment  charges 
that  Sam  Stanley  did  '*willfully,  fetonlonaly. 
and  maliciously  mingle  said  poisons,  the  kind 
unknown  to  the  grand  jurors,  witii  the  food 
and  drhik  of  A.  L.  Heggle,  and  other  per- 
sons unknown,  irfth  the  attempt  then  and 
there,  of  his  malice  aforethought,  to  UU  and 
Injure  the  said  A.  L.  Heggle,  aiul  other  per^ 
sons  to  the  grand  Jury  unknown.**  The  de- 
fendant was  convicted,  and  sentenced  to  the 
county  Jail  tm  six  months. 

McOlurg  ft  Gardner,  for  appellant  J.  N. 
Flowers,  Asst  Atty.  Oen^  for  the  Statsw 

OALHOON,  J.  The  corpus  delicti  cannot 
be  proved  by  the  confession  of  an  accused 
person.  Without  the  confession  In  the  case 
at  bar  there  Is  no  proctf  of  It  The  corpus 
delicti  here  Is  the  mingling  of  poison  with 
wat».  The  water  was  bitter,  and  was  apit 
out  without  harmful  effect.  It  Is  not  shown 
that  there  was  poison  in  it  although  the  wa- 
ter In  the  bucket  was  at  hand. 

Under  Osborne  v.  State,  64  Miss.  820,  l 
South.  349,  tills  case  must  be  reversed  and 
remanded. 

T 1.  See  Criminal  Lav.  voL  14.  Cat  Die.  H  UU, 
iSiL 
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HAETZOa  T.  WESTERN  UNION  TBLB- 
GKAPH  CO. 

(Supreme  Comt  of  MiBslstippL  May  IB,  1908.) 

TELBOHAPH  GOHPANIBS— TRANSBnSSION  09 
TIGLBORAH&-DELAT— ACTI0N--€01I- 
PLAINT— SUFFICIBNCT. 

1.  Where  a  declaration  alleged  that  a  mes- 
sage directed  to  plaintiff,  informiDg  him  that 
bia  aister  was  dying,  was  delivered  to  de- 
fendant telegraph  company  for  tranamisaion, 
and  that,  had  such  message  been  delivered  with- 
in a  reasonable  time,  plaintiff  would  have  had 
ample  time  to  have  attended  hia  siater'a  fu- 
neral; that  plaintiff  did  not  know  of  his  slster'a 
conditiott  ODttl  the  evening  of  the  second  day 
after  the  delirery  of  the  telegram  for  trans- 
miBBioii,  after  hia  aister  had  been  buried;  and 
that,  by  defendant's  willful  negligence,  plaintiff 
Teas  subject  to  great  pain  and  anguish,  in  con- 
seqaence  of  being  deprived  of  the  privU^e  of 
attending  his  sister's  fnneral,  ete^t  mfflciently 
stated  a  cause  of  action. 

Appeal  from  Circuit  Court.  Ferry  County;, 
Jno.  S.  Bnochs,  Judge. 

Action  by  Henry  Hartzog  against  the 
Western  Union  Telegraph  OiHUpany.  From 
a  judgment  In  favor  of  ddfmdant,  plaintiff 
appeals.  Reversed. 

The  declaration  alleges  that  on  the  3d  day 
of  Jnne,  1902,  the  following  telegram  was 
delivered  to  the  Western  Union  Telegraph 
Company  at  Mt  OUve,  Miss.,  by  J.  W.  Nel- 
son, and  all  charges  for  transmission  thereof 
paid,  addressed  to  plaintiff,  at  Hattlesburg, 
Miss.:    "Lyde  Is  dying,  come.   Notify  Beck- 
le  Benson  to  come;"  that,  bad  said  message 
been  transmitted  and  delivered  in  a  reason- 
able time,  plaintiff  would  have  had  ample 
time  to  have  reached  hia  sister's  home,  and 
attend  the  funeral  services  of  hia  dead  sister; 
that  be  never  knew  of  the  dying  condition 
of  bis  sister  Lyde  until  the  evening  of  June 
5tb.  when  be  arrived  at  Mt  Olive,  the  point 
where  the  telegram  had  been  delivered,  when 
be  learned  that  she  was  dead  and  buried; 
tbat»  by  the  willful  negligence  and  failure 
of  defendant's  servants  to  transmit  and  de- 
Urer  said  message,  plaintiff  was  subject  to 
great  mental  pain  and  anguish,  in  conse- 
qneace  of  his  being  deprived  of  the  privilege 
of  attending  the  burial  and  fnneral  of  bis 
dead  sister.  A  demurrer  to  tbla  declaration 
was  sustained,  end  the  cause  dismissed. 

A.  K.  Hclnnls  and  Alexander  &  Alexan- 
der, for  appelant  Hayes  &  Baxtia,  for  ap> 
pellee. 

WMriVIBLD,  0.  J.  Tbe  ease  «£  Bet^r 
Wattan  t.  The  Weateni  Union  Ttfeipapb 
Co.  (recently  decided)  88  South.  76,  controls 
tills  caae.  It  la  due  to  the  drcnlt  Jndge  to 
mar  tbat  tbe  Betsy  ^teoa  Oaw  bad  not 
come  tD  Ue  knowledge  at  tbe  time  of  4ie 
dedslon  In  tbe  court  below. 
JndflEme&t  rerersed,  and  dmnrnr  oremil- 
and  eaee  lemtaded. 


(210  La.  len 

No.  14,563. 
PITKE  V.  HAAS. 
(Supreme  Ooort  of  Louisiana.  April  18,  1908.) 

TAX  TITIA-ACTION  TO  BNFOROB-VRAm)  IN 

PROCURBMENT. 

1.  A  tract  of  land  situated  partiy  in  Cal- 
casieu parish  and  partly  in  St.  I^dry,  and 
belonging  to  the  luecesslon  of  Dare,  was  sold 
at  succession  sale  in  September  of  1808  to 
John  H.  Haas.  The  taxes  for  1893  were  uot 
then  exigible.  All  prior  taxes  had  been  paid. 
In  the  early  part  of  1893  the  tract  was  aasesa- 
ed  as  a  whole,  for  a  aiogle  valuation,  In  Cal- 
casieu pariah.  It  waa  in  18M  offered  for  sale 
as  a  whole  at  public  anction  for  the  taxes  of 
1R93,  and,  there  being  no  bidders,  it  was  ad- 
judicated to  the  state.  The  notices  required 
by  article  210  of  the  constitution  of  1879  were 
not  given.  The  tax  sale  waa  a  nullity  by  rea- 
son of  illegal  asseasmentB  and  adjudication  and 
want  of  legal  notices,  but  none  tbe  less  a  tax 
deed  was  made  to  the  state,  and  it  waa  re- 
corded in  Calcasieu  in  1894.  The  state  never 
took  actual  possesrion  of  tbe  land,  nor  did  it 
ever  cause  a  writ  of  seizure  of  possession  to  is- 
sue, and  notices  thereof  to  be  givm.  Tbe  re* 
tarns  of  this  adjadication  and  others  In  Cal- 
casieu pariah  to  tbe  state  were  made  to  the 
State  Auditor  only  In  December,  1901.  The 
property  was  not  placed  in  Calcaaien  on  a  sep- 
arate roll  and  assessed  in  the  name  of  the 
Buccessioo  of  Dare,  but  it  waa  assessed  at  ouce 
in  tbe  name  of  Haas,  and  continned  to  be  so 
assessed  to  1902,  and  he  paid  regularly  all  the 
taxes  on  it  for  1894  and  subsequent  years. 

Fitre,  the  party  who  took  the  returns  to  tbe 
Auditor,  before  doing  so— without  authority  and 
illegally-^nade  himself  a  separate  valuation  tor 
the  portion  of  the  lands  in  Calcasieu,  and 
placed  it  on  the  books  of  the  tax  collector's 
office,  and  simultaneously  procured  a  certificate 
from  him  that  all  taxes  on  the  proputy  after 
those  of  1893  had  been  paid.  On  the  faith  of 
this  separate  valuation,  and  of  the  certificate  of 
payment  of  subsequent  taxes,  the  State  Auditor 
sold  him.  at  private  sale,  tiie  portion  of  the 

Rroperty  in  Calcasieu;  the  price  of  the  same 
eing  based  upon  a  pro  rata  of  the  state  taxes 
due  In  1893.  Pitre  then  brought  suit  against 
Haas,'  claiming  the  property,  and  farvoUng  the 
three-years  prescription  provided  for  in  article 
233  of  tho  Constitution  of  1888.  Held,  he  could 
not  do  bo;  he  did  not  come  Into  court  with 
dean  bands.  His  claim  ms  rejected.  Act  No. 
326.  p.  181,  of  1^  (Code  Pra&  art  19). 
(S^lahoB  by  the  Court) 

Appeal  from  Judicial  District  Court,  Par- 
ish of  Calcasieu;  Edmund  Denis  Biilier* 
Jndge. 

Action  by  Columbus  ntre  agalhst  John  A 
Haas.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed, 

Sonywyrac  ft  Toomer,  for  appellant 
Tbomns  Hardeman  Lewis  and  Pujo  &  Moss, 
for  appellee.  McCloskey  &  Benedict,  amid 
carles. 

Statement  of  the  Cue. 

NIOHOIXS,  a  X  Tbe  pUUntlfl  alleged 
that  on  tbe  4th  of  August.  1894,  tbe  tax  col- 
lector for  tbe  pailsb  of  Oateasleii  adjudicated 
to  the  state  of  Louisiana,  after  compliance 
wttti  all  l^al  reqnlrementi,  sectloa  No,  1  of 
townsblp  6  south,  nutge  8  west,  In  Oalca- 
steu  parish,  for  taxes  assewed  a^lost  It  by 
tbe  stats  of  Xionislana  and  pailsb  of  Oslea- 
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Blen  in  the  name  of  the  estate  of  Marcel 
Dare:  tbat  the  tax  deed  eTidendng  said  sale 
was  recorded  In  the  Boole  of  ConTeyances  In 
the  recorder's  office  of  the  parish  of  Galca- 
slen  on  'December  iO.  1894;  that  by  and 
through  the  petition  he  was  then  fUlng  he 
gave  notice  to  J.  A.  Haas,  to  whom  said 
property  had  been  sold  at  the  sale  made  In 
the  saccMBloD  itf  Marcel  Dare  on  the  9th 
of  September,  1898,  by  Fontenot,  administra- 
tor, as  apprared  by  deed  recorded  in  the 
office  of  tiie  recorder  of  Calcasten  parish; 
that  he  was,  In  his  j>etitlon,  applying  to  the 
district  court  for  the  parish  of  Calcaslen  for 
an  order,  directed  to  the  sheriff  of  tiiat  par^ 
lah,  to  sehte  the  said  property,  unless  en- 
Joined  by  the  court  by  reason  of  petitioner 
having  acquired  the  same  by  deed  from  the 
state  of  Louisiana,  executed  In  accordance 
with  law,  which  be  annexed. 

He  STerred  that  the  title  to  the  property 
had  become  quieted  by  the  prescription  of 
one  and  three  years,  as  provided  for  by  Oie 
laws  of  Louisiana  and  the  constitutional  pre- 
scription of  article  238  of  the  Oonstltotlon 
of  1^,  which  prescription  he  specially  plead- 
ed In  support  of  his  tax  title.  He  gave  no- 
tice to  J.  A.  Haas  that,  unless  a  proceeding 
to  annul  was  Instltnted  within  10  days  from 
the  serrlce  of  the  petition  he  was  filing  a 
citation  thereon  that  the  said  tax  title  would 
be  confirmed.  He  prayed  for  an  order  to 
the  sherlir  of  Oalcasleu.  directing  him  to 
seize  the  property  described  In  the  deed  from 
tlw  state  of  Louisiana  to  him,  and,  after 
10  days'  notice  of  the  seizure,  to  place  petl- 
■Honer  In  possession  ot  the  proper^,  unless 
oujolned  by  the  loour^  tax  citation  of  Haas, 
and  finally  tbat  he  have  judgment  In  his 
favor  and  against  J.  A.  Haas,  and  sustain- 
big  the  prescription  of  one  and  three  years, 
and  confirming  title  for  David  J.  Beld,  tax 
collector.  In  name  of  Marcel  Dare,  of  the 
described  property,  to  the  state  of  Louisiana, 
for  taxes  afovesiid.  He '  also  prayed  for 
genenl  relleif. 

The  court  granted,  as  prayed  for,  an  rader 
to  the  Shei^fE,  and-  the  defendant,  Haaa^  was 
cited.  He  /ansirered,  but,  before  doing  so, 
pleaded,  as  a  peremptory  exception,  want  of 
tender  of.,EelmburBemeDt  of  the  state  and 
parish  taxes  which  be  Jttad  paid  vpop  the 
tract  of  land  claimed  by  the  plalntUC  Ha 
averred  that  from  the  date  of  his  purchase 
of  Uie  said  land  on  September.  9,  189S,  and 
the  adjudication  of  the  same  to  the  ^tate  on 
the  4th  of  August,  1894,  said  land  had  been 
regularly  assessed  to  him,  and  the  state, 
through  the  sherliff  and  ex  officio  tax  collect- 
or ot'  the  liart^h  of  Calcasieu,  had  during  all 
that  period  annually  demanded  and  received 
paymODt  from  respondent  of  taxes  on  said 
laddi  and  vpon  whieh  taxes  had  also  annual- 
ly been  paid  by  him  to'  One  parish  of  Qal- 
caelen,  and  reimbursement  of  Which'  taxes 
Vfiotild  have  been  tendered  to  him  by  the 
pUMHtf  'before  tiie  iastltntloB^  of  ttia  snft; 
that  as  the  state  of  Louisiana  could  not,  as 


against  xespcmdoi^  assert  Hi  dalm  of  own- 
ership to  said  land  In  virtue  of  tbe  adjudica- 
tion to  It  without  such  tender  of  reimburse- 
ment neither  could  the  pislnttS  do  bo,  who 
rested  his  claim  of  ownerpbip  upon  tbe  ad- 
judication to  the  state,  and  was  therefore 
bound  by  all  exceptions  and  estoiQels  that 
would  apply  to  tbe  state,  had  this  suit  been 
instituted  by  it;  tbat  the  plaintiff  was  him- 
self aware  that  aald  tract,  after  the  adjudica- 
tion to  the  state,  wais  annually  assessed  to 
him,  and  that  he  was  annually  paying  taxes 
to  the  state  thereon,  because  respondent  for 
some  of  said  years  paid  aald  tame  to  tbe 
plaintiff  himself,  who  was  acting  as  depu^ 
tax  collector,  and  respondent  beld  recelpte 
for  such  taxes  s^ed  by  the  plaintiff  blm- 
selt 

In  case  the  toregtring  exceptloit  should  be 
held  inapplicable  and  not  well  grounded,  tiien. 
In  tiiat  event         in  the  alteniative,  re- 
spondent pleaded  ibat  tbe  state  of  Loals- 
lana,  having,  since  tbe  fbrteitnre  to  It  ot 
said  land,  and  up  to  tiie  ^sent  datew  an- 
niully  demanded  and  received  from  him  pay- 
ment of  atato  taxes,  had  thereby  treated  its 
title  to  said  land  as  a  nnUlty,  and  bad  rec- 
ognized respondrafs  title,  and  the  state  was 
now  estopped  from  assarting  any  claim  of 
ownership  to  said  land,  and  plaintiff,  who 
baaed  his  titie  vj/od  that  of  tbe  state,  was 
equally  barred  by  said  estoppel;  tbat  the 
estoppel  pleaded  operated  personally  against 
tbe  plaintiff  for  tbe  additional  reason  that  he 
himself  bad  collected  from  respondent  taxes 
on  said  land  tor  the  stete  and  parish  taxes, 
SS  deputy  tax  collector,  and  when  he  took  title 
from  the  Auditor  by  private  sale,  December 
16,  1901,  he  did  so  with  full  knowledge  ot 
the  fact  tbat  tbe  stete  had  been  coHectliis 
texes  from  respondent  np  to  the  date,  not- 
withstanding Its  claim  of  ownership  in  vlr- 
tue  of  said  adjudication;  and  tbe  respond- 
ent  pleaded  said  estoppel  In  bar  of  bis  ac- 
tion. 

Answering  further,  and  in  the  altematlve. 
In  case  his  exception  of  want  of  tender  be 
not  sustained,  be  averred  that  tbe  sale  suid 
adjudication  to  the  state  by  the  sheriff  and 
ex  officio  tax  collector  of  the  parish  of  Cal- 
casieu on  August  4,  1894,  of  section  1,  Tp. 
e  S.,  R.  3  W.,  Oalcasleu  parish,  La.,  and 
which  sule  and  adjudication  was  claimed  by 
the  plaintiff  as  the  basis  of  his  tttic^  was  nnll 
and  vpid, .  for  tbe  reasons  afterwards  set 
forth,  and,  being  null  and  void,  a  sale  by  tbe 
Auditor  of  said  land  to  the  plaintiff  was  also 
null  and  void;  that  Joseph  H.  Fontenot  rep- 
resented the  estate  of'  M*.'  Dare  as  adminis- 
trator, aAd  had  regularly  paid  the  taros  an- 
nually on  the  lands  belonging  to  tbe  said,  es- 
tote  In  Calcasieu  parish  previous  to  tiie  year 
1804,  and  though  tb&  record  of  the  <derk*s 
ofilce>of  that  parish '  conteined  evtdehice  of 
the  reprettentatlve  capacity  of  said  Fontenot, 
^iud  though  the  records  of  the  tax  C0llect!w*a 
<^ce  of  that  parish.  Aowed  tbat  tbe  aald 
Fontenot  paid  the  taxes  on-tbe  Dare  land 
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Augnat  12.  18D8,  and  for  all  jem  prerloiii 
tbereto,  thiongb  fl)e  then  ilierifE  and  ex 
officio  tax  collector,  knew  tliat  Joeepta  H. 
Fontenot  was-  the  admiidsttator  of  tbe  es- 
tate of  M.  Ihtn,  and  tliat  he  resided  in  the 
parish  of  St  Landiy.  and  that  the  diUdren 
and  hefts  of  the  said  Dare  also  resided  In 
the  parish  of  St  Landry,  yet  nMther  at  the 
Old  ot  the  year  1893,  nor  at  any  time,  was 
any  *notlce  siren  said  Joseph  H.  ITraiteDot 
administrator,  or  to  any  of  the  helra  of  the 
said  Dare,  nor  demand  made  tot  either  the 
state  or  parish  on  state  taxes  assessed,  and 
levied  against  the  estete  of  Ito  said  Dare 
In  the  parish  of  Oalcasteu  for  the  year  1888, 
and  the  sale  and  adjudication  d  the  said 
land  to  the  state  waa  therefore  in  direct  con- 
travention of  the  proTlBlona  of  article  at  the 
Oonstltntlon  of  1870,  and  wo  and  la  tor  that 
reason  null  and  void. 

TiuLt  he  owned  by  parehase  at  Judicial  sale 
only  a  portion  of  section  1,  Tp.  6  S^  B.  8  W. 
That  tiw  Dan  land  was  sold  In  lots  of  100 
arpents,  and  according  to  a  sorvey  and  plat 
fUed  in  the  record  office  In  the  parish  of 
Calcasten— the  Dare  lands,  forming  a  large 
tract  <a  aevecal  l3ioiiaand  acns,  all  In  one 
body,  being  In  the  parish  of  Oalcaaten;  the 
entire  body  bring  divided  Into  two  potions 
by  the  Bayou  Nea  Flqne^  the  boundary  line 
between  the  two  parlshee— and  that  he  ac> 
quired  lots  Mok  88,  S4,  85,  and  86  of  aald 
lAit  of  earv^»  aggregating  400  aipuita;  be- 
ing; u  above  aald,  a  portion  of  secticm  1,  Tj^ 
6  &,  B.  ft  W.  That  reeldoits  of  the  paridi  at 
Oalcaalea  at  the  time  of  the  said  adlndica- 
tkm  to  the  state  owned  the  remaining  portion 
of  section  1,  and  npon  which  they  paid  the 
state  and  parish  taxes  tor  the  year  1806. 
That  the  sheriff  and  tax  collector  fncloded  in 
the  flame  adjndlcatlon  to  the  steto  not  mdy 
tin  portiona  of  section  1  npon  which  all  tax- 
es bad  been  paid,  bnt  also  Infelvded  in  the 
aame  adjudication  80O  acres  of  the  lands  for- 
merly  belonging  to  the  Dare  estate,  but 
vhidi  had  at  tibat  time  been  acquired  by  re- 
qxmtent  and  were  actually  located  in  the 
pufsh  of  St  Landry,  tm  the  designation  of 
Bayoa  Nes  PlQoe  as  the  western  botinlary, 
as  weD  as  the  designation  of  the  other  traund- 
ariee  of  said  tract,  plainly  showed.  That  the 
dotible  aasessmnttt  of  the  portion  of  section 
1  belonging  to  ownws  residing  in  Que  parish 
of  Oalcaslen,  the  inclcsloD  in  the  aald  assoso 
ment  of  800  acres  of  vespondenf  s  land  Bltu< 
ated  In  the  parish  of  St  landiy,  and  ^ 
omission  fran  the  nesessment  of  any  dsocrlp- 
tlon  of  the  i^vtim  of  said  aectira  1  that  be- 
longed to  tihe  estete  of  M.  Dare  at  the  time 
the  said  aaaesament  was  taken  for  the  years 
1883  and  18BB.  constltnted  errora  and  nnlll- 
tles  in  said  assessment  of  radical  character, 
not  curable  1^  any  pre8ci4>tlfm,  and  that  all 
of  said  errors  and  nullities  were  not  only  In- 
corporated into  the  assessment  on  the  land 
4rf  tte  estate  of  if.  Dare  f«  tt»  said  years, 
but  Iran  contained  In  the  advotlsement 
irtUA  tbe  sheriff  and  tax  collector  of  Galca- 


sleu  parish  made  of  said  lands  Ibr  aale  for 
the  taxea  of  1888,  and,  when  said  tax  collect- 
or offered  said  luids  for  aale,  he  did  so  upon 
said  description,  and.  when  the  adjudication 
was  made  to  tba  state,  it  was  n^e  of  all 
said  lands,  as  if  they  belonged  to  the  estete 
of  H.  Dare,  and  with  the  aame  erroneous 
and  radloU:^  detective  deecrlptton  as  had 
been  incorporated  in  the  assessment  of  the 
lands  Dt  M.  Dare  for  the  years  1882  and  1808, 
all  of  which  was  wdl  known  to  the  platetlff, 
who,  what  said  lands  wen  ottered  tor  sale 
by  the  sheriff,  Ud  th«n  to  tor  himself  under 
said  radically  d^ctlve  deacr^rtlon.  That 
the  plaintiff,  after  so  bidding  in  the  lands 
at  said  offering,  did  not  teke  a  deed  from  the 
sheriff,  becauae  he  was  awan  of  the  aald  In- 
formalities and  nullities  In  the  assessment 
and  In  the  adjudication  to  the  state.  That 
the  plaintiff  waa  a  deputy  tax  collector  at  the 
time  of  the  said  <riEerlng,  and  was  given  to 
understand,  as  respondent  was  informed,  that 
he  could  not  legally  bid  upon  property  offer- 
ed by  tte  sheriff,  and  that  be  was  purtiy 
teerei  by  tttat  oinislderatlDn  from  taking  a 
deed  to  the  property.  That  the  plaintiff,  as 
depn^  shHlff  and  di^uty  tax  collector,  made 
the  returns  to  tiie  Aoditan-  of  the  lands  ad- 
judicated to  the  stats,  including  those  assess- 
ed to  the  estate  of  M.  Dare,  and  ttait  which 
had  been  offered  tor  sUe  at  public  auction, 
and  tailed  te  sell,  and  at  tlu  same  time  he 
made  said  retarn,  avaiUng  himself  (tf  his  ac- 
curate knowledge  of  the  ownership  of  the 
said  lands,  and  of  the  errors  and  inaccuracies 
of  the  description  of  than  as  contained  in  the 
adjudication  to  the  state,  selected  tbertfmn 
tn  respondentfs  purchase  of  the  same,  as 
shown  by  the  Judldal  sale  of  record  in  the 
cleric's  office  of  Calcaslen  parish,  and  dfend 
a  bid  to  the  Auditor  for  said  portion  of  sec- 
tion 1,  and  oMsteed  from  Cbat  cfflcw  a  deed 
of  sale  set  out  in  bis  petition. 

That  the  adjudication  and  sale  to  tin  state, 
and  8ubse<|uent  sale  by  the  Auditor  to  the 
platetlff,  of  tin  land  ctahned  by  htm  te  this 
salt  were  null  and  voM,  and  of  non  effect, 
and  should  be  ao  decreed  te  tUa  court  That 
none  of  the  presa-lpUons  pleaded  by  like 
platetlfl  cured  the  nullities  bmta  above  aet 
forth.  That  tbe  provisions  of  article  288  of 
the  present  Gonstitatitm  had  no  application 
to  forf riturea  to  the  state  ct  land  tar  noo^ay- 
ment  of  taxes,  but  apply  exclusively  to  tax 
sales  made  to  indlvMuals.  Mother  did  tbe 
three-years  prescription  estebUshed  by  seo* 
tlon  6  of  Act  No.  lOS.  p.  155,  of  1874,  apply 
to  sales  to  the  stat^  or  eun  auch  nidUtlee  as 
were  pointed  out  above;  nor  was  respondent 
barred  by  the  iwovislons  of  Act  No.  8t>,  p. 
88,  of  1888,  and  eq^eclally  by  section  S  of  said 
aet,  from  his  action  te  annul  the  claim  of 
ownership  to  his  land  set  up  1^.  tiie  stete  and 
by  platetiff,  who  ctalmed  from  the  stata 
That  if  any  legtslatlve  act  and  especially 
section  5  of  Act  Mo.  80;  p.  00,  -of  1888^  wen 
Intended  to  bar  him  fnnn  suing  te  annul  the 
forfeiton  of  his  land  to  the  stiLte^qmi  ths 
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grounds  abOTO  set  forUi,  Bnch  le^slatlTe  acta, 
and  especially  section  5  of  tbe  said  act  of 
188S;  are  to  Uiat  extent  In  violation  of  article 
210  of  the  Gonatltntlon  of  1878,  under  wblcb 
that  question  was  to  be  determined,  and 
which  article  eqiedaUy  forbids  any  for- 
feiture of  property  for  the  nonpayment  of 
taxes  without  notice  to  the  delinquent  tax- 
payer; and  all  such  legislatlre  acta,  and  es- 
pecially the  said  section  6,  were  unconsti- 
tutlonal  to  that  extent,  being  in  violation  of 
article  6  of  the  Constitution  of  1879,  which 
guarantied  to  every  citizen  that  he  should 
not  be  derived  of  his  property  without  due 
process  of  law.  That  when  he  purchased 
said  land  from  the  estate  of  M.  Dare,  on  Sep- 
temt>er  0,  1883,  he  was  Ignorant  of  any  un- 
paid taxes  on  or  assessed  against  tbe  said 
land;  that  he  was  Ignorant  that  they  were 
advwtlsed  for  sale  by  tlw  sheriff  and  tax 
collector  of  that  pariah  in  the  mcmth  of  Au- 
gust, 1894;  that  he  was  ignorant  that  said 
hind  had  been  sold  and  adjudicated  to  the 
state;  that  he  was  ignorant  that  the  Auditor 
subsequently  advertised  the  lands  for  sale  at 
public  auction,  and  that  they  failed  to  sell, 
and  that  tbe  Aadltor  thereafter  held  them 
for  sale,  and  did  actually  sell  them  at  private 
sale  to  the  plaintiff  on  December  16,  1901. 
That  the  first  knowledge  of  all  these  occur- 
rences that  he  bad  was  through  a  letter  re- 
ceived from  plalntff,  dated  18th  of  December, 
1901,  informing  him  that  he  had  purchased 
the  land  from  tbe  Auditor  at  private  sale, 
and  that  he  would  shortly  file  proceedings  for 
possession,  which  letter  iras  a  few  days  fol- 
lowed by  another  from  the  plaintiff  informr 
log  him  that  he  had  purchased  16  tractt  of 
land  from  the  Auditor,  Including  Us  tract, 
and  demanding  f600  for  the  cancellation  of 
his  sale,  which  amount  was  subsequentiy  vol- 
nntarlly  reduced  by  the  plaintiff  to  fSOO. 
That  he  liad  been  informed  by  creditable  per- 
sons at  Lake  Charles  that  the  assessmenta  of 
property  for  the  years  1883  and  1804,  and 
for  some  years  subsequent  thereto,  were  very 
negligraitiy  and  erroneously  managed,  hetag 
left  almost  exclusively  to  subordinates  In  the 
assessor's  office  and  the  snbonllnates  In  the 
sheriff's  office  previous  -to  the  term  of  the 
present  sheriff,  and  by  reason  of  the  sale 
maladministration  very  many  erroneous  and 
double  assessmenta  and  erroneons  adjudica- 
tions of  lands  to  the  state  had  occurred. 
That  the  said  mismanagement  of  those 
branches  of  tbe  public  service  not  only  caus- 
ed Individual  instances  of  hardship  and  un- 
neceasary  expense  to  owners  of  propprty, 
and  caused  general  complaint,  bnt  brought 
the  administration  of  these  branches  of  the 
public  service  into  general  disrepute.  Tbat 
respondent  was  further  informed  tbat  the 
subordinate  offidals  of  the  assessor's  offlce". 
in  combination  with  others,  Including  the 
plaintiff,  who  did  not  bid  against  or  compete 
against  each  other,  took  advantage  of  double 
and  erroneous  assessments  to  acquire  title 
to  property  at  public  auction  and  from  the 


Auditor,  requiring  the  expropriated  ownws  to 
submit  to  extortionate  terms  fW  the  cancel- 
lation of  their  claims  of  ownership,  and  tliat 
the  plaintiff  was  tilmself  one  of  the  cfai^  ben- 
eficiaries in  the  speculation  which  the  afore- 
said ofllclal  mismanagement  had  made  possi- 
ble; and  It  was  against  good  conscience,  and 
would  be  subverstre  alike  of  Justice  and  law, 
to  give  him  the  aid  of  the  conrta  to  mable 
him  to  reap  tbe  frulta  of  a  speculative  ven- 
ture of  such  a  questionable  and  Immoral 
character  as  was  his  claim  of  ownership  to 
respondent's  land. 

In  view  of  the  premises,  he  prayed  that  hla 
exception  of  want  of  tender  be  first  tried  and 
disposed  of,  and.  sbould  the  court  bold  said 
exception  mitenable,  then,  in  tbat  event,  and 
in  the  alternative,  he  prayed  that  his  plea  of 
estoppel  and  answer  be  tried;  that  the  said 
suit  be  dismissed  upon  his  exception  of  want 
of  tender,  and,  if  that  be  not  done,  then,  up- 
on tbe  trial  of  the  plea  of  estoppel  and  an- 
swer, that  the  plaintiff's  demand  be  rejected, 
and,  in  reconvention,  that  the  adjudication  of 
respondent's  land  to  the  Auditor  on  August 
4,  1894,  and  the  Auditor's  sale  of  the  land  to 
the  plaintiff  on  the  16tb  of  December,  be  an- 
nulled and  canceled,  and  respondent  quieted 
in  the  ownership  and  possession  of  the  said 
land.  He  larayed  for  general  rdief  in  tike 
premises. 

The  plaintiff,  without  admitting  the  merit  of 
defendant's  plea  of  tender,  tendered  the  snm 
of  $78.60.  as  being  the  amount  of  state  and 
parish  taxes  paid  by  defendant  on  the  fffop- 
erty  sued  fw.  He  prayed  that  defendant  be 
ordoed  to  accept  the  same,  and  that  Judg- 
ment be  rendered  without  further  jvoceed- 
Ings. 

Plaintiff  subsequentiy  pleaded  that  defend- 
ant was  stopped  from  contesting  the  legali- 
ty of  the  tax  sale  of  tbe  property  sued  for 
from  the  estate  of  Marcel  Dare  of  date  of 
August  4.  189^  because  he  had  recognized 
and  treated  the  same  as  legal  and  binding 
by  purchasing,  under  the  provisions  of  Act 
No.  80,  p.  88,  Of  1888,  a  portion  of  the  proper- 
ty tocloded  In  said  sale. 

J.  H.  Fontenot,  as  administrator  of  tbe  suc- 
cession of  Marcel  Dare,  warrantor  of  defend- 
ant's title.  Intervened  In  the  suit,  and  Joined 
the  defendant  in  resisting  plalntifrs  demand. 
He  adopted  all  the  exceptions,  defenses,  and 
pleas  urged  by  the  defendant. 

The  district  court  dismissed  platotifTs  de- 
mand, and  quieted  the  defendant,  Haas.  In 
the  own^hlp  and  possession  of  the  land,  and 
plaintiff  appealed. 

Opinion. 

The  defendant,  John  A.  Haas,  bought  on 
the  9th  of  September.  1883,  lota  Nos.  33.  84. 
35,  and  36  of  section  1,  township  6  south,  of 
range  3  west,  aggregating  about  400  arpents. 
at  a  Judicial  sale  made  in  tbe  succession  of 
Marcel  Dare.  These  lota  are  situated  in  tbe 
parish  of  Calcasieu,  and  formed  part  of  a 
larger  tract  which  extende&^ver  Into  Oie 
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parish  of  St  Landrj.  HIa  title  wai  placed 
of  record. 

On  AngUBt  4,  1884,  the  slierlff,  ex  offldo 
tax  collector  of  the  parisb  of  Calcasieu,  of- 
fered for  eale  under  the  provlsionB  of  Act 
No.  85,  p.  Ill,  of  1888,  property  of  delinquent 
taxpayers,  and  among  the  same  was  certain 
property  aBsessed  in  the  year  1893  as  belong- 
ing to  the  Bucceaslon  of  Marcel  Dare.  Becdv- 
Ing  no  bid,  It  was  adjudicated  to  the  state 
under  the  following  description:  "Est.  Mar- 
cel  Dare,  1,440  acres,  section  1,  Tp.  6  S.,  R.  3 
W.,  also  800  acres,  bounded  south  by  lot  2, 
north  by  lot  4,  west  by  Bayou  Nez  Pique,  and 
east  by  Job.  Gnlllory  tract,  for  1803.  As- 
aessment,  f2,700;  state  taxes,  $16.20;  inter* 
est,  |1;  advertiaing,  91;  collector's  cost  for 
making  and  recordiiig  and  copy  of  deed,  etc., 
91JS0;  parish  tax,  |27;  aggregating  the  sum 
of  94&80.''  A  deed  of  thla  sale  of  August. 
1884,  vaa  exeented  on  December  17,  189^ 
and  recorded  in  the  parish  of  Oaloudeu  on 
the  2l8t  of  December  of  that  year. 

On  the  letb  of  December,  1901,  the  State 
Auditor  executed  a  deed  of  sale  to  the  plain- 
tiff, Golnmbna  Pltre,  to  section  1,  T.  6  S.,  B. 
3  W..  **wlth  all  the  buildings  and  Improve- 
ments  thereon."  The  property  was  described 
as  being  Bltnated  In  the  pariah  of  Oaicaaleu, 
and  as  having  been  adjudicated  to  the  state 
on  the  4th  of  August,  1894,  as  the  property 
of  Maredl  Dare,  under  flte  prorislons  of  Act 
No.  80^  p.  88,  of  1888,  for  unpaid  taxes  due 
the  Btate;  it  having  tailed  to  aelL  The  act 
ctmtained  the  following  recitals:  He  (the 
Auffitor)  bad  received  bida  for  the  described 
pn^erty,  as  would  appear  by  reference  to  an 
appllcatlfm  made  by  the  present  plaintiff  De- 
cember  7,  1901,  dated  at  Iiske  Cbarlea,  and 
that  tbe  sale  was  made  fw  the  price  of 
$11.17. 

"Amount  of  adjudication  to  ttie  state, 
inclndiDg  state  and  levee  tax  for  the 
year  1903   |6  U 

20  per  cent,  thereon   1  03 

Amount  taxes  due  the  atate  for  the  years 
1803  to  1901  (inclosive)  

Paid  tax  CoU  

"All  pariah  taxes  for  the  year  1898.  and  all 
subsequent  years  to  dfUe,  and  costs  of  en- 
forcing Act  No.  SO  of  1888.  having  been  paid 
to  the  tax  collector,  as  evidenced  by  his  cer- 
tificate, dated  December  7, 1801.  on  noMd  In 
tlie  Auditor's  irfDce^  ammmtlng  to  Tlve  Dol- 
lazB." 

rails  act  vaa  reonded  in  Calcasieu  <m  22d 
of  January,  1892. 

Tbe  plaintiff,  three  da^  after  buying  tbe 
pnqmty,  notlfled  tbe  defendant  he  had  done 
BO.  The  present  suit  was  instituted  on  Janu- 
ary 4,  1902. 

Jos.  H.  Fontenot,  administrator  ot  tbe  sue* 
cefifllm  ot  Uarcel  Dare,  who  Uved  at  Yille 
Platte,  St  I«ndry  parish,  paid  all  the  taxes 
doe  on  the  property  of  the  successkm  In  Cal- 
■casleii  parish  up  to  tbe  date  of  the  snocesslon 
sale.  He  did  not  pay  the  taxes  of  1893,  as 
-tbey  oily  became  exigible  after  tbe  sale. 
Tbougb  the  admhUstrator  bad  recdved  ao- 


tices  as  to  taxes  for  prior  years,  he  received 
no  notices  for  tiie  year  ISM,  nor  did  -the  de- 
fendant, ^aa.  recelTe  any  notlcea.  Fontenot 
was  BtlU  administrator  at  the  time  oi  the 
trial  of  tbe  case.  Written  In  pencil  under 
the  assessment  for  1883  are  the  words,  "Vllle 
Platte.  SL  Landty  Pariah,  La." 

The  property  was  not  assessed  tor  tbe  year 
1894  in  the  name  of  tiie  estate  of  Uarcd 
Dare,  but  In  the  name  of  the  defendant,  John 
A.  Haas,  and  so  conttoned  to  be  assessed, 
and  he  Itself  paid  taxes  for  that  year,  as 
well  as  for  all  subsequent  years,  on  section 
1,  township  6  south,  range  8  west,  including 
those  due  upon  that  property  up  to  the  time 
of  trial. 

Platotiff  was  at  one  time  deputy  state  tax 
collector  for  the  pariah  of  Calcasieu,  and  col- 
lected from  defendant  the  taxes  of  the  years 
1898  and  1889  on  thla  property,  and  algned 
the  tax  recelpta  for  the  same.  The  aasess- 
menta  for  1882  and  1893  were  made  upon  the 
nonresld^t  rolls,  and  Wtte  as  followa:  "Dare, 
Marcel,  Est.  N.  B.  1,440  acres,  Sect  1—6—8; 
also  800  acres,  Bd.  8.  by  lot  2,  N.  by  lot  No. 
4,  W.  by  Bayou  Nes  Pique.  B.  by  Jos.  Gull- 
lory  tract  Cash  value,  92.700;  total  assess- 
ment, $2,700;  parish  tax.  f27;  state  tax,  f  16.- 
ao;  district  levee  tax,  $45.80." 

Under  tiie  official  nssessment  ctf  1883  am 
vrrlttm  the  words:  "Sectton  1,  T.  6  S.,  B,  8 
West.  Pd.  March  24.  1902.  Sold  to  etato  tax- 
es 1898  8/4  9/4."  Directly  acraaa  tbe  aaaesa- 
ment  sheet,  opposite  these  words,  are  writ- 
ten the  figures  "400"  under  the  wwda  "Total 
Assessment,"  and  also  under  the  words  "Par- 
ish Tax.'*  Under  tbe  words  '*State  Tax"  are 
tbe  flguiea  "240;"  Under  the  words  "acre- 
age tax"  ate  the  figures  "240."  The  words: 
"March  24,  1902.  Sold  to  State.  Taxes  1898. 
8/4  9/4"— were  placed  upon  the  assessment 
sheet  with  a  stamp.  The  stamped  portion  of 
this  addition  seems  to  have  been  placed  on 
the  sheet  by  Henry  Block,  a  lad  17  years  <dd, 
a  clwk  in  tbe  tax  collector's  office.  The  oth- 
a  additions  were  placed  on  the  books  by  tbe 
present  platotiff.  Pltre.  Platotiff  claims  that 
he  was  autborlaed  by  the  then  deputy  tax 
collector  to  make  this  entiy. 

Ita  purpose  wiU  appear' later. 

The  platotiff  made  to  the  State  Auditor  foi 
the  tax  collector  the  returns  of  the  land 
which  had  been  offered  for  sale  m  August 
4,  1893,  and  which,  not  being  Ud  for.  bad 
been  adjudicated  to  the  state.  He  went  bim- 
self  to  Baton .  Rouge  to  make  for  flu  tfteriff 
a  settlement  with  tbe  Auditor.  He  ba^  a  few 
days  previously  made  out  at  Iain  Charles  a 
bid  to  purchase  this  particular  property,  and 
tiook  the  same  with  bim  when  he  went  to 
Baton  Bonge.  He  would  have  ap^ed  to  the 
Auditor  to  purchase  the  80O  aores  to  St  Laa- 
dry  parish,  which,  It  would  appear,  bad  been 
also  bought  by  the  defendant  at  tlie  succes- 
sion sale;  but  the  latter,  having  been  advis- 
ed of  his  intention  to  do  this,  forestalled  him,, 
and  recovered  it  himself.  Platotiff,  havtog 
been  advised  of  tbe  fact  by  th^  AQdlto^dldr 
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not  make  the  application.  Plaintiff  dalnu 
tbat  he  bad  tendered  hie  lealgnatioii  In  No* 
vember,  and  'Qierefon  lie  vas  not  a  depaty 
tax  collector  vbea  he  made  hla  aivUcatlon 
to  the  Auditor  to  potcbaae  and  when  he 
twngbt  this  land;  hnt  there  la  no  evidence 
that  the  realgnatloD  had  been  then  accepted, 
and  he  unqnoBdonahly  kept  np  hla  offidal 
connection  de  facto  with  the  tax  office  nntll 
after  he  had  purchased.  He  had  a  direct 
personal  Interest  In  being  first  upon  the  spot 
when  the  official  returns  should  be  made  to 
the  Andltor  of  these  lands,  and  particularly 
with  papers  in  his  possession  which  would 
enable  him  to  exhibit  to  tbat  offldal  separate 
valuation  upon  the  portltm  <A  tiie  hinds  In 
Oalcaslen  parlidi,  and  with  a  certLflcato 
which  would  show  that  all  the  taxes  upon 
that  portion  of  the  land  bad  been  paid. 

In  order  to  get  a  dear  certlttcato  of  full 
pi^naaent  of  taxe^  be  paid  himself  befwe  he 
had  purchased  the  land  a  small  amount  of 
pariah  taxes  on  tt  whldi  bad  not  been  paid. 
Befenlng  to  this  matter,  he  said  In  his  tes- 
timony: **I  rect^nlsad  the  right  pf  anybody 
buying  these  lands  from  the  Auditor.  I 
wanted  to  be  oao  of  the  first  ones  to  get 
there.  I  recognized  tbat  was  a  necessity.  I 
[had]  taken  a  list  of  eaCh  and  erwy  idece 
of  land  that  bad  sold  that  year  for  the 
amount  due  on  each  for  the  pariah  taxes. 
3lr,  Wedierall  [tiie  then  deputy  tax  coOectorl 
wwt  over  that  list  wltti  me,  and  we  footed 
up  the  amountB,  and  I  paid  the  amounts 
that  was  due  to  the  parish  on  all  of  the 
Bpedal  pieces.  He  gave  me  a  certificate  to 
attach  to  eadi  application.  Before  be  did  so, 
he  asked  me— be  says— *I  win  do  tUs  to  ac- 
commodate you,  but,*  he  says,  "when  I  go 
to  mate  tiie  tax  rec^pts  out,  I  will  arte  yon 
to  assist  me  to  find  these  old  ndl»^the 
amount  of  parMh  taxes  due  by  each  one.' 
So  hi  Mar^  he  aAed  me  to  anlst  Henry 
Block  In  makbig  out  those  things,  and  I  did 

Section  SO  of  Act  No.  80,  p.  129,  of  188a 
IwoTlded  tbat  In  all  casea  wlwre  two  or  more 
parcels  of  ground  shall  have  been  assessed 
In  any  glvoi  year  or  years  to  one  person  or 
firm  at  a  certain  Tahiatton  for  the  whole  to- 
gether, wltiiout  distinguishing  Ibe  valuatkm 
of  eadi  lot  In  pared  aeparatdy,  the  tax  eaSi^ 
lector  Is  ftvthorlied  to  recelTO  the  proporthm 
of  taxes  under  such  assessment  fairly  due 
upon  any  one  or  more  of  such  lots  or  parcels 
separately;  such  pn^Mirtions  to  be  ascertain- 
ed and  fixed  by  a  certificate  signed  by  the  as* 
seswr  and  approved  by  the  tax  ct^ector,  and 
sndi  lots  or  parcels  upon  which  tiidr  propor- 
tloDS  shall  be  so  paid  shall  be  free  from  pro- 
portion or  taxes  pertaining  to  the  other  lots 
or  patcds  of  audi  sssessment  The  ntaith 
section  of  the  same  act  declares  that,  when  a 
line  between  two  parishes  divides  a  tract  of 
land  or  plantation,  each  portion  shall  be  as- 
MBsed  In  tin  parish  In  which  It  lies. 

The  propvty  -ot  the  succesdon  of  Dare 
was  situated  partly  tn  Calcasieu  parish  and 


partly  fn  Bt  landiy;  and,  nnOsr  the  law, 
it  should  have  been  ndther  assessed  In  Uock 
the  tax  assessor,  ma  sold  In  block  by  the 
tax  ooUector,  of  Oalcaslea  pariah.  Howcott 
T.  Boards  46  La.  Ann.  823^  14  South.  SIS: 
George  t.  Ckde^  10ft  La.  816;  88  South.  784. 
Tlu  assMBOT  of  Calcasieu  was  not  autlunic- 
ed  to  sen  property  In  the  parish  at  St  Lan- 
dry. Had  this  property  been  entirely  situat- 
ed In  Calcasieu,  and  assessed  as  a  whole  at  a 
certain  Talnatloii,  the  manner  of  reaching 
the  separate  valuation  to  be  affixed  thueaf- 
ter  to  particular  parts  was  expressly  pointed 
out  by  law. 

It  Is  not  pretended  that  either  the  assessor 
or  the  tax  collector  placed  the  separate  valn- 
ation  upon  the  proper^'  herein  claimed.  It 
was  ma^  on  the  contrary,  utterly  without 
authority  and  lIle«aUy  hj  tbm  plaintiff.  To 
have  followed  the  provlakms  of  the  law  In 
making  the  separation  of  values  would  have 
been  attnded  by  delays,  and  brought  about, 
doubtless,  a  publicity  wbldi  would  not  have 
suited  the  plalntUTs  plane.  It  is  nnquestion- 
ably  true  tbat  the  plaintiff  and  sevoal  oth- 
ers, all  holding  official  positions,  were  engag- 
ed in  speculating  In  the  purchase  of  lands 
sold  at  tax  sales. 

The  redtals  of  the  deed  of  sale  of  the  tax 
collector  to  the  state  in  1888  are  of  the  moat 
general  and  sweeping  chai&cter.  They  do 
not  descend  at  all  to  particulars.  Tbey  are 
mere  conclusions  of  law,  and  not  statementa 
of  fact  and  tt  was  not  attsmpted  to  sustain 
them  as  to  the  facts  of  tbia  partlcnlar  caae. 
The  tax  collector  declares  tbat  be  acted  In 
the  matter  In  pursuance  of  the  requirements 
of  Act  No.  SB,  p.  Ill,  of  1888^  and  tbat  he 
had  strictly  complied  with  Its  requirements 
In  porashlng,  mailing,  and  delivering  flie  no- 
tices as  reqidred  by  sections  DO  and  B2. 
There  la  not  the  sUgbtest  allusion  in  any 
mannor  to  the  defendant  Haas,  and  none,  so 
far  as  notice  was  concerned,  to  the  sacoea- 
slon  of  ICarcd  Dare^  or  ite  administrator,  or 
to  the  belra  of  Dare.  Adidpta  v.  Blchardaoai, 
B2  La.  Aim.  1160,  27  South.  665;  Gowland  t. 
City  ot  New  Orieans,  52  La.  Ann.  2042,  28 
South.  858;  Geddea  V.  Omntnghsm,  104  tM. 
818,  20  South.  188. 

^d  this  propraty  been  adjudicated  to  s 
private  Individual,  tiie  sale  would  bave  been, 
at  ite  date;  an  absotato  nullity.  A  fortiori 
was  It  a  nuIHty  quoad  the  state,  at  whose  In- 
stance  the  proceedings  bad  been  inaugnrat- 
ed,  and  which  were  prosecuted  by  Ite  ofD- 
cers,  ignoring  the  very  rules  wWc*  it  bnd 
enacted  itself  as  those  which  w««  to  govern 
and  C(mtrol  the  subjeetmatter.  The  qnee- 
tion  for  our  decision  is  whether,  under  me 
facta  ot  this  spedal  case,  the  title  set  up  and 
asserted      the  plaintiff  can  be  maintained. 

The  adjudication  to  the  state  was  made  In 
August  1804,  un^  the  Constitotkm  of  18T8L 
Haas  waa  then  the  own»  of  the  property, 
and  be  was  such  when  tiu  tsxea  of  1803  be- 
came  exigible.  Article  210  of  that  Oonsttto* 
tlon  Justified  Urn  in  €Kpeetiiir^-jrec«i«e  no* 
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ttcea  of  aii7  advene  proceedliigs  directed 
against  the  pn^perty.  Though  he  received  no 
anch  notices,  the  state  offlciala  adjudicated 
the  property  to  the  atate,  and  there  matters 
rested.  No  attempt  waa  made  to  talce  poaaes- 
•  slon  actually,  or  to  acquire  conBtrnctiTe  po8> 
session  by  writ  and  notices  of  seizure:  No- 
tices to  defendant  were  given  no  more  after 
the  adjudication  than  before.  Instead  of 
placing  the  property  upon  a  separate  roll, 
and  continuing  the  assessment  as  It  had  been 
In  the  name  of  the  estate  of  Marcel  Dare,  the 
officials  changed  the  assessment  at  once,  and 
made  It  In  the  name  of  defendant,  the  pur- 
chaser at  the  succession  sale.  Under  these 
assessments  he  pimctuaJly  paid  all  taxes  af- 
ter 1883,  and  the  moneys  went  into  the  State 
Treasury,  and  were  upended  by  the  state 
for  Its  own  benefit  unto  in  1001  the  Auditor, 
in  an  extrajudicial  proceedlog,  and  without 
notice  to  defendant,  sold  the  property  to  a 
party  acting  as  an  official  in  the  tax  collect- 
or's department  The  Auditor  unquestion- 
ably acted  in  error  and  In  Ignorance  of  the 
tacts.  Had  he  known  that  the  taxes  for  1884 
and  subsequent,  whose  payment  was  recited 
In  the  tax  coUector'a  certificate  attached  to 
plftlntUTs  application  to  buy  the  property, 
had  been  bept  down  through  payments  made 
to  the  very  last  by  tbe  party  whose  title  the 
state  waa  about  to  aid  In  setting  aside,  we 
cannot  conceive  that  he  would  have  made 
the  transfer.  He  certainly  would  not  have 
done  ao  without  giving  defendant  a  hearing. 
Act  No.  lao,  p.  181,  of  1896.  The  plaintiff,  in 
altsrlng  zectnds  and  In  making  use  of  defend- 
ant's own  payments  for  1881  and  later  years 
to  farther  bis  own  intereets  in  divesting  him 
of  bis  proper^  and  acquiring  it  hlma^.  was 
gallt7  <tf  *  fnod,  and  be  cannot  be  permitted 
to  Invoke  in  bis  own  behalf  any  rights  which 
tke  atate  itself,  or  atg  one  boldlng  under  her 
In  good  f altb,  might  have  aet  op.  Code  of 
Practice^  art  19.  Should  tbe  atate  Itself  have 
become  owner  of  this  property  by  tbe  adjudi- 
cation to  It  in  189^,  It  could  have  done  so  only 
by  adopting  and  ratifying  and  making  Its 
own  tbe  Illegal  and  nnconstttutional  acts  of 
its  ofildala  for  tbe  purpose  of  the  acqnIaltltHi 
ot  ttie  vnperty  of  Its  dtixens.  Whetbor  it 
conld  or  should  have  done  so  might  have 
been,  undo:  different  drcumstances,  a  quea- 
tton  which  would  have  met  us  at  the  thresh- 
old, before  rea<^ng  the  polqt  of  aacertaln- 
ing  whether,  asaumtog  the  state  .to  have 
been  legally  the  owner  of  certain  property, 
Its  ministerial  officers  could  by  any  act-  of 
likelrB  divest  it  of  its  own.  Counsel  of  de* 
fendant  refer  the  court  to  the  views  of  this 
ocHut  expressed  in  Breau^  v.  Negrotto.  43 
lA  Ann.  485,  9  South.  C02;  State  v.  Ober. 
34  La.  Ann.  SSfh  Qulf  Co.  Wade.  (U  La. 
Ann.  251.  25  South.  106;  State  et  oLt.  N.  O. 
City  Sc  Lake  Railroad,  104  La.  693,  28  South. 
312;  State  V.  Taylw,  38  La;  Ann.  460;  Davis 
T.  Gray,  Ifl  Wall.  203,  21  L.  Ed.  447;  U.  a  V, 
Budd  (a  C.)  i3  red.  680s  Uartin  t.  Barbour. 


t40  U.  S.  684-640,  11  Scq).  Ot  ^  85  I4.  BO. 

646. 

We  do  not  thinly  tbe  exigences  of  this  case 
require  us  to  go  back  and  Inquire  what  the 
state  could  or  ahonld  have  done.  We  atop 
thort  in  this  matter  at  plaintiff  and  his  pre- 
tensions. It  la  a  well-recognised  rule  that  a 
party  must  come  before  tbe  court  witb  dean 
hands,  or  be  will  not  be  listened  to.  In  Ans* 
tin  V.  Citizens'  Bank,  80  La.  Ann.  691,  Chief 
Justice  Manning  used  this  language,  as  tbe 
organ  of  the  court: 

"Every  country  which  relies  upon  legally 
Imposed  taxes.  Instead  of  forced  loans  and 
arbitrary  exactions,  for  Its  maintenance  and 
sustenance,  recognizes  and  enforces  the  duty 
of  the  owner  of  propn^  which  la  protected 
to  aaalat  In  the  support  of  the  government 
Uiat  protects  tt  Bat  no  government  wUl 
permit  its  madilnery  constructed  to  enforce 
the  payment  of  public  dues  to  be  used  to 
manipulate  a  fraud,  and.  If  the  purchaser  Is 
a  party  to  tbe  fraud,  he  most  share  Ita  conse- 
qucDoesw"  We  are  not  prepared  to  say  t2iat 
tbe  act  of  an  official,  even  though  a  dqraty 
sheriff,  in  purchasing  property  offered  the 
state  at  puUic  auction  In  enforcement  of  pay- 
ment or  state  taxes,  was,  befcm  tbe  passage 
of  Act  No.  94,  p.  148.  of  1902,  an  abaohite 
nulUly,  nor  that  In  purchastng  j^per^  at 
such  sale  be  would  have  bought  a  "Utigions 
right"  Ballroad  Co.  t.  Kelly,  Bemstealn  ft 
Oa,  62  la.  Ann.  1741,  28  South.  212.  The 
lawmaker  invites  puRhaaeis  to  tax  aalem 
while  It  seeks  to  repress  tbe  sales  of  Utlgknu 
rlghta.  Should,  however,  a  person  connect- 
ed with  the  tax  collector's  or  assessor's  ofr 
fice  make  use  of  the  opportunities  which 
such  a  situation  would  afford  him  to  obtain 
advantage  which  work  In  his  own  tscrm 
and  to  tbe  Injury  of  others,  be  must  not  ex- 
pect to  obtain  the  assistance  of  courts  In 
working  out  his  purposes.  We  think,  in  view 
of  the  situation  dlsdosed  in  this  recivd,  that 
the  passage  of  Act  No.  84,  p.  148,  of  1902, 
prohibiting  In  the  future  any  sheriff,  tex  col- 
lector, or  their  deputies,  or  any  other  officer, 
state,  municipal,  or  parochial,  whose  duties 
are  to  assess  or  collect  taxes,  from  buying, 
elth»  directly  or  Indirectly,  any  property 
sold  or  offered  for  sale  for  taxes,  and  making 
any  sale  to  such  officer  null  and  void,  Is  a 
salutary  one. 

Plaintiff  urges  that  the  prescription  which 
he  Invokes  Is  one  guarantied  by  constitution- 
al provisions.  That  may  be  true,  but  this  1^ 
one  of  those  casea  where  the  benefit  of  a  con- 
stitutional provision  cannot  be  invoked  by  a 
particular  person,  because  he  has  precluded 
himself  from  doing  so  by  reason  of  Jbts  own 
conduct  See  the  converse  of  this  proposi- 
tion announced  In  Louisiana  Sodety  for  the 
Prevention  of  Cruelty  to  Children  v^  Moody, 
62  La.  Ann.- 1815,  28  South.  224. 
.  We  think  tbe  Judgmmt  appealed  from  is 
tioirect,  and  it  is  hcieby  affirmed.  . 
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BBEAUX.  MONBOE,  and  PBOVOSTT, 
JJ.,  concur  In  tbe  decree, 

BLANCHARD,  coDcnra  In  tbe  decree 
upon  tbe  sole  ground  of  estoppel  of  tbe  plain- 
tiff by  tbe  drcnmstancee  appearing,  and  be- 
cause bla  official  connection  with  tbe  tax  col- 
lector's office  made  bis  subsequent  acquisi- 
tion of  tbe  state's  title  a  conetnictiTe  fraud, 
in  aid  of  wblcb  the  constitutional  prescription 
or  peremption  cannot  be  invoked. 


(UO  LiL  UO) 

Ko.  14,881. 
STATi:  et  al.  T.  HAMMOND  PAGKZNO 
CO.* 

(Supreme  Court  of  Louisiaua.  March  2,  1903.) 

LICENSE  FEB— STATUTE  —  REPEAL  —  NONRES- 
IDENT 3-GORPORATIONS-BQUAL  PROTECTION 
OF    THE  LAWS— COMITY— REGULATION  OF 

COMMERCE. 

1.  Acts  1898,  p.  SS7,  No.  171.  approTed  Jnly 
14,  1898,  did  not  repeal  by  implication  Act 
No.  127  (p.  192)  of  tbe  same  month  and  year. 

2.  These  statutes  are  not  inconsistent  with 
or  repusnant  to  each  other. 

3.  Citizens  of  other  Etates  exercising  cor> 
porate  privileges  granted  by  this  state  (In  vbicta 
they  reside)  may  be  taxed  in  the  state  other 
than  that  of  the  domicile  in  which  they  carry 
on  brauclies  of  their  business. 

4.  Article  242  of  the  Constitntion  and  Acts 
18^  p.  192,  No.  12T,  do  not  deny  to  corpora- 
tions Going  business  here,  but  domiciled  out  of 
the  state,  tbe  equal  protection  of  the  laws. 

5.  A  corporation  cannot  carry  on  business  in 
another  state  than  that  of  its  domicile,  except 
through  the  comity  existing  among  the  states. 
This  comity  may  he  modified  or  withdrawn  un- 
der statute  enacted  in  pursueace  of  an  article 
of  organic  law  (Baub  of  Augusta  v.  Earle,  13 
Pet.  668,  10  Ia  Bd.  274).  provided  the  modifi- 
cation or  withdrawal  does  not  come  in  conflict 
with  the  paramount  laws  of  the  Union. 

6.  The  clause  of  the  federal  Constitution  de- 
claring that  tbe  citizens  of  each  state  shall  be 
entitled  "to  all  privileges  and  immunities  of 
citizens  in  the  several  states,"  does  not  have 
the  effect  of  invalidating  the  license  tax  claimed 
by  the  state. 

7.  While  It  may  be  true,  as  a  matter  of  prin- 
dple,  that  the  taxation  should  he  laid  for  the 
purpose  of  revenue,  by  an  equal  and  uniform 
mooe,  yet,  as  to  licenses  imposed  for  regulation, 
prohibmon,  or  revenue,  levied  as  they  are  nn- 
an  the  police  power,  the  principle  of  equality 
and  nnifonnity  has  been  found,  as  to  its  en- 
forcement) impracticable  by  the  lawmaking 
power. 

8.  The  imposition  of  a  license  is  particnlarlr 
a  leglslatiTe  function,  not  to  be  int^ered  with 
except  in  cases  of  clear  illegality. 

9.  In  this  Instance  no  provision  of  tbe  Consti- 
tntion of  the  state  is  violated;  on  the  con- 
trary, the  imposition  of  the  license  is  authorized 
by  tiiat  Instrument. 

10.  The  power  of  exclusion  includes  the  lesser 
imwer  of  imposing  a  license  on  tbe  business  of 
a  corporation  domiciled  oat  of  tbe  state.  Bank 
of  Augusta  T.  Barle,  13  Pet.  688,  10  L.  Bd. 
274:  Uncat  T.  Chicago,  10  WaU.  410,  lA  L. 
Ed.  972. 

11.  In  matter  of  licenses  the  state  may  deter- 
mine the  dMree  of  dlscriminatiou.  subject  only 
to  such  limitations  on  her  sovereignty  as  may 
be  found  in  tbe  fundamental  law  of  the  land. 


nuhearlni  denleA  April  ST,  IMS. 

T  6.  See  Constitntlaial  Law,  vol.  Jt,  C«tt.  Dig.  H 

17,  m;  tti 


mre  Inauranee  Company  t.  New  Twk,  7  Bsp. 
Ct  lOa  119  V.  S.  110.  so  li.  Bd.  S42. 

12.  Although  the  state  cannot  compel  persons 
of  other  states  to  pay  the  tax  or  contribution 
for  the  privilege  of  having  their  goods  traua- 
ported  through  the  state  by  the  ordinary  agen- 
cies of  commerce,  a  IfCNise  imposed  on 
carryiug  on  a  local  business  in  the  state  Is 
not  a  regulation  of  commerce. 

13.  Tbe  regulation  of  their  interior  comnmce 
is  left  to  the  states. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Walter  B.  SommervlUe,  Judge. 

Action  by  tbe  state  and  the  state  tax  co^ 
lector  against  the  Hammond  Packing  (Tom- 
pany.  Judgment  for  defendant,  and  plain- 
tuts  appeal.  Berened. 

Hugh  C.  Cage,  for  appellantb  Fieraon 
ft  Plerson,  for  appellee. 

BBBAUX,  J.  Plaintiff  demands  of  tbe 
defendant  tbe  payment  of  a  license;  also  fee 
of  attorney,  and  Interest  for  tbe  years  1899, 
1900,  and  1901,  respectively. 

The  demand  Is  made  under  Acts  1898,  p. 
192,  No.  127,  approved  July  13,  1898,  being 
a  statute  (under  article  242  of  tbe  (Con- 
stitution) "to  levy  an  annual  license  tax 
upon  certain  classes  of  corporations  doing 
business  within  tbe  state,  whose  domiciles 
are  In  other  states  or  foreign  countries." 

The  section  8  of  tbe  statute  which  the  tax 
collector  a^ka  to  enforce,  provides: 

"That  all  associations,  corfioratlons,  or 
companies  outside  of  this  state,  who  directly 
or  through  an  agent  or  representative  deal 
in  fresh  meats,  cured,  salted,  or  smoked 
meats,  or  canned  meats,  shall  pay  an  an- 
nual license  of  two  dollars  for  each  one 
thousand  dollars  of  proceeds  from  all  busi- 
ness done  In  this  state." 

Tbe  defendant  pursues  the  business  of 
wholesale  dealer  in  salted,  dried,  smoked, 
and  canned  meats  since  the  year  1894.  Its 
customers  are  In  Louisiana  and  adjacent 
states.  Its  principal  place  of  business  and 
domicile  is  in  Indiana.  It  has  an  agent  In 
Lonistana,  and  It  has  c<Hnplled  with  tiie 
laws  of  tbe  state  requiring  corporations 
whose  domiciles  are  not  In  this  state  to  ap- 
point a  resident  agent  upon  whom  persons 
may  have  process  served. 

The  defendant  has  paid  all  Its  licenses  to 
tbe  state  to  1902,  under  Acts  1898,  p.  387, 
No.  171.  on  an  assessment  of  $50  per  an- 
num upon  Its  annual  gross  receipts. 

We  have  seen  that  plaintiff  claims  llcoises 
under  Acts  1898,  p.  192,  No.  127.  JHtenA- 
anf  B  contoition  Is  that  this  statute  has  been 
repealed  Act  No.  171,  p.  887,  at  the  same 
session. 

The  first  ground  of  dispute  between  plain- 
tiff and  defendant  grows  out  of  defendant's 
contention  that  Acts  1898,  p.  387,  No.  171, 
approved  July  14,  1898,  supersedes  and  im- 
pliedly repeals  Act  No.  127,  p.  1^  of  tbe 
same  session,  approved  July  18,  laOA, 
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Manifestly,  It  was  not  tbe  leglslatlTe  will 
to  repeal  Act  No.  127,  p.  192,  In  quratJon. 

Tbe  member  wbo  introduced  Act  Na  127 
Introduced  at  the  same  time  Act  Na  171. 
They  were  both  referred  to  the  same  com- 
mittee, and  were  reported  back  to  the  Gen- 
aal  Assembly  on  the  same  day.  They  were 
adopted  in  tbe  House  and  Senate  as  com- 
panion bills,  and  were  sent  up  on  tbe  same 
day  to  the  chief  executive  for  his  approval. 
We  have  seen  that  Act  No.  127  was  ap- 
proved by  the  aecutlve  on  one  day  and 
Act  No.  171  on  the  next 

Nothing  gives  rise  to  the  Inference  that 
It  was  tbe  Intention  of  the  chief  executive, 
in  ajvrovlng  them  on  different  days,  to  let 
one  have  precedence  of  the  other,  and  there- 
by to  let  his  approval  have  the  effect  of  re- 
pealing Act  No.  127. 

We  readily  grant  that  the  legislative  Intent 
iB  not  always  controlling.  The  lawmaking 
power  may  stumble,  and  untntcntionally  re- 
peal the  act  it  intended  to  enact  An  act 
passed  at  the  same  time  may  be  repugnant 
to  another,  and  It  may  be  thereby  repealed. 
The  wradB  most  be  given  tbe  meaning  they 
usually  convey,  regardless  of  the  Intention, 
when  the  Intention  Is  at  rlfl^t  angle  with 
the  language  used. 

As,  for  Instance,  thore  may  be  Irreconcil- 
able conflict  between  sections  <or  part  of  tbe 
same  statute),  and,  a  fortiori,  between  itat 
ntee.    Sedgwick  (2d  Ed.)  p.  106. 

We  are  particular  upon  the  subject  of 
statutes  enacted  at  the  same  time,  because 
counsel  at  bar  for  the  state  dwelt  uptm  the 
leglslattve  intent  as  entitled  to  controlling 
weigbt  We  do  not  agree  with  that  view 
few  reason  before  mentioned. 

We  will  add  here,  however,  that  statutes 
adopted  at  the  same  time  are  nanally  deem- 
ed Ins  Ukely  to  conflict  Sutherland,  H  IBl, 
168. 

In  the  present  case  we  have  not  found  that 
there  is  variance  between  the  intention  at 
tbe  Legislature  and  the  words  naed  to  eon- 
that  Intention. 

The  following  are  our  reasons  tm  Ixridtng 
that  these  Acts  Nos.  127  and  171  are  not,  in 
a  legal  sense,  conflicting:  Tbe  provision  of 
Act  No.  127  was  ad<vted  In  accordance 
with  the  mandate  of  the  organic  law  ex- 
pressed in  article  242,  which  ordains  that 
CMporations  domiciled  out  of  the  state,  car- 
rying on  business  in  the  state,  may  be  li- 
censed differently  from  home  corporations. 

This  was  a  special  enabling  act.  relating 
to  a  qiecial  class  created  by  the  text  of  tbe 
article  of  the  CtMistltntion  before  dted.  Cor- 
porations domiciled  out  of  tbe  state  carry- 
ing on  business  here  are  distinguished  from 
home  corpwations.  The  Legislature  has  fol- 
lowed this  up  by  enacting  a  special  law  re- 
lating to  foreign  corporations.  But  on  the 
ottier  band.  Act  No.  171  in  question  la  a 
general  license  law,  to  which  all  corpora- 
tions are  subject;  exc^t  fordgn  oopora- 
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tions  carrying  on  business  here  whose  domi- 
cile Is  out  of  tbe  state. 

Tbe  section  pleaded  by  defendant  as  a  re> 
pealing  section,  viz.,  6  of  Acta  1888,  p.  893,  No. 
171,  when  considered  with  reference  to  the 
whole  text  of  that  statute  and  with  Act  No. 
127,  may  well  be  Interpreted  to  read  as  fol- 
lows, viz.:  That  every  wholesale  mercantile 
business,  not  Included  within  the  terms  of 
Act  No.  127,  Is  to  be  licensed  as  set  forth  in 
tbe  Act  No.  171.  To  our  best  thinking,  the 
rules  of  Interpretation  sustain  that  view,  for 
the  general  Intention  here  in  Act  No.  171  Is 
not  incompatible  with  theparticular  intention 
in  Act  No.  127.  Tbe  provisions  of  both  acts 
can  stand  together;  one  relating  to  foreign, 
and  the  other  to  home,  corporations. 

"In  order  to  be  considered  repealed,  the 
special  act  must  conflict  with  the  general 
act"   Sutherland,  S  168. 

In  the  case  in  hand  we  have  not  found  an 
irreconcilable  conflict  between  the  two  acts. 

"The  general  law  can  have  full  effect  be- 
yond tbe  scope  of  tbe  special  law,  and,  by 
allowing  the  latter  to  operate  according  to 
Its  special  aim,  the  two  acts  can  stand  to- 
gether." Id. 

Ai^ln:  "Unless  there  Is  plain  indication 
of  an  Intent  that  tbe  general  act  shall  repeal 
the  other.  It  will  continue  to  have  effect, 
and  the  general  words  with  which  It  con- 
flicts will  be  restrained  and  modified  ac- 
cordingly." Id. 

A  painstaking  analysis  d  tbe  two  acts 
has  not  resulted  In  our  finding  unavoidable 
repugnancy  between  them.  The  words  "for 
every  wholesale  mercantile  business,"  to 
copy  from  Act  No.  171, 1  6,  can  be  restrained 
and  modified  under  tbe  text  so  as  not  to 
conflict  with  Act  No.  127. 

The  following  are  well-known  rules  of  In- 
tezpretation,  which  bave  snne  appllcatkHi, 
vli.: 

"Repeals  by  Implication  are  not  favored." 

"But  though  It  Is  thus  clearly  setUed  that 
statutes  may  be  repealed  by  implication, 
and  without  express  words,  still  the  leaning 
of  the  courts  is  against  the  doctrine,  If  It  be 
possible  to  reconcile  the  two  acts  of  the  Leg- 
islature together."   Sedgwick,  p.  105. 

It  has  been  declared  that  one  act  of  tbe 
Qeneral  Assembly  is  beld  to  repeal  another 
by  Implication  only  in  cases  of  very  strong 
"repugnancy  or  Irreconcilable  inconsistency." 
Sedgwick,  p.  105. 

The  charge  of  unlawful  discrimination  in 
favor  of  bCHue  corporations— another  Issue 
urged  by  defendant— seeks  to  find  its  sup- 
port mainly  In  the  fourteenth  amendment  of 
tbe  Ck>nstitntIon  of  the  United  States. 

Our  answer  to  this  Is  that  licenses  have 
been  divided  ioto  classes  In  this  state  since 
the  year  1878. 

Professions,  trades,  and  other  occupations 
have  been  grouped  in  accordance  with  spe- 
cial legislation.  Tbe  original  grouping  has 
been  retouched,  and  the  L^lslature  has 
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transferred  Interests  or  btulnesB  from  one 
^up  to  another.  Otber  business  and  Inter- 
ests have  been  added  as  subject  to  license 
under  the  particular  groap  In  which  tb^y  are 
placed.  Complaints  have  been  beard  from  li- 
cense payers  on  the  ground  of  Inequality. 

Courts,  for  good  reason,  have  not  been 
hasty  to  set  aside  the  levy  of  license  on  the 
ground  that  the  law  Imposed  neater  burden 
on  one  branch  of  Industry  than  on  another, 
unless  In  tbe  case  of  Illegality,  or  downright 
wrong  from  a  legal  point  of  view.  Interfer- 
ence with  the  enforcement  of  the  law  In  this 
respect  would  scarcely  be  Justifiable. 

The  organic  law  of  1879  (article  217)  con- 
tained tbe  article  regarding  license  taxes  of 
foreign  corporations,  which  was  reinserted 
In  tbe  organic  law  of  1888  (article  242).  It 
remained  dormant  In  the  organic  law,  but 
nothing  was  done  towards  Its  execution  un- 
der the  Constitution  of  1879.  In  1898,  after 
the  Constitutional  Convention  had  adjourned, 
the  Ii^slature  took  np  the  subject,  and  tbe 
result  was  that  the  act  complained  of  de> 
fendant  became  a  law. 

With  the  reason  or  policy  of  tbe  Legisla- 
ture, whether  wise  or  unwise,  we  have  Uttle 
to  do.  Whether  It  was  because  foreign  com- 
panies may  have  lees  burden  bate  than  the 
home  corporations,  whose  whole  stock  In 
trade  and  otiier  property  is  exposed  to  the 
eye  of  the  assessor  or  collector,  or  whether 
oOkx  reasons  prevailed,  we  wUl  not  discuss 
at  any  great  length. 

We  propose  to  deal  with  the  authority  ot 
tbe  law-making  power  to  license  and  tax  cat- 
poratlone  out  of  the  state,  but  doing  bnslness 
In  the  state,  In  a  dltferent  group  front  those 
In  which  home  corpwatlons  are  classed,  and 
right  of  the  state  to  levy  a  larger  amount 
from  foreign  corporatlonB  than  exacted  of 
home  corporations. 

We  will  state  preliminarily  that  which  no 
one  will  seriously  deny— that  a  corporation 
domiciled  out  of  the  state  may  be  prohibited 
from  carrying  on  business  in  this  state. 

Unquestionably,  other  states  than  the  state 
of  the  company's  domicile  may  prevent  them 
from  doing  business  within  their  territory. 

In  Paul  T.  Virginia,  8  Wall.  177,  19  L.  Bd. 
367,  tile  complaint  was  that  In  the  state  of 
Virginia  decided  preference  was  shown  to  the 
home  companies,  to  the  extent  that  the  law 
conflicted  vrtth  tbe  constitutional  provision 
of  the  United  States  goTemment,  which  -pro- 
vides that  '*the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  Immunities 
of  cItlzenB  in  the  several  states,"  and  that 
upon  Congress  "was  conferred  tbe  power  to 
regulate  commerce  with  foreign  nations'  and 
among  the  several  states."  ' 

The  court  In  that  case  decided  that  corpo- 
rations must  dwell  In  the  place  of  their  crea- 
tion, aud'camio^  as  a  matter  of  absolute 
right,  move  to  another  sovereignty.  The 
whole  matter  rests  with  the  state.  It  may 
Rbeolnteiy  exclude  the  corporation  organized 
in  another  state.  This  decision  was  strongly 


affirmed  In  Ducat  t.  Chicago,  10  WalL  415, 
19  L.  Ed.  672.  This  reafflrmance  was  made 
after  the  **fonrteenth  amendment"  of  1868, 
had  been  adopted. 

Again,  in  another  weil-constdered  case  It 
was  held:  "The  state  may  deny  foreign  cor- 
porations the  right  to  transact  their  buskiess, 
hold  property,  or  exercise  any  corporate  func- 
tion within  Its  limits."  Oliver  t.  Insurance 
Co.,  100  Mass.  S38. 

It  does  seem  that,  having  the  right  to  ex- 
dude,  the  state  has  tbe  right  to  classify,  these 
corporations  in  a  separate  <daB8,  and  tax  tbem 
then  on  a  dlfferait  basis  from  other  oonva- 
nles. 

With  reference  to  classification  In  matter 
of  licenses,  separate  classification,  und^  the 
Acts  of  1896,  p.  192,  No.  127.  Is  authorized  by 
no  less  an  authority  than  ttie  Constitution  It- 
self, which  Is  the  solemn  compact  between 
the  people,  and  those  by  whom  the  laws  are 
executed  and  administered;  a  sovereign  grant 
of  charter,  which  Is  not  to  be  considered  nail 
In  any  particular  unless  on  ground  most  co- 
gent and  convincing. 

In  classifying  these  corporations,  the  state 
has  not  withdrawn  the  protection  at  her  laws 
fvom  the  companlea— a  right  protected  by  tbe 
fourteenth  amendment  She  has  only  Impos- 
ed a  condition  regarding  license  taxes,  which 
Is  not  prohibited  by  the  fourteenth  amend* 
ment 

The  Supreme  Qinrt  of  tbe  United  Statea 
held  as  follows:  "We  ttilnk  that  we  are  safe 
In  saying  that  the  fourteenth  amendm«it 
was  not  intended  to  compel  the  state  to  adopt 
an  Iron  rule  of  equal  taxation."  Bell's  Gap 
R.  Co.  y.  Pennsylvania,  134  U.  S.  287,  10 
Sup.  Ct  585,  S3  li.  Ed.  802.  And  OBr  oonrt 
has  repeatedly  decided  that  eqaaUtr  In  li- 
cense is  impracticable. 

The  Sutffemc  Court  of  the  United  States 
has  property,  as  we  think,  sought  by  its  ut- 
terances to  Imiweas  tbe  view  that  tans  Im- 
posed for  revenue  should  be  equal,  and  that 
there  Aould  be  no  discrimination.  The  oonrt, 
however,  has  not  laid  down  that  principle  In 
matter  at  license  taxatiiMi,  and  has  not  de- 
cided that  provisions  for  equality  are  appli- 
cable to  license  tax. 

As  relates  to  tbe  asserted  vlolatloa  of  tbe 
fourteenth  amendment  because  defendant 
corporation  has  the  right  of  a  dtizra,  we 
deem  It  suffldent  answes-  to  hold  that  corpo- 
rations are  not  entitled '  to  the  privilege  of 
dtlasens,  save  In  the  matter  of  Jurisdiction  to 
enable  them  to  appear  in  the  courte. 

This  Is  ^e  view  expressed  In  a  numhw  of 
well-considered  cases,  notab)y  In  Paul  v.  Vir- 
ginia, supra  (on  another  point),  in  which  the 
court  said  corporations  are  not  dtbcma  In 
the  sense  the  word  is  used  In  the  OonstltTifloii 
of  the  United  fitatss,  except  for  the  purpoae 
of  tualntatnlng  jUrisdlctloiu 

For  the  sake  at  some  brevity  upon  the  sub- 
ject, we  quote  from  tbe  syllabus  in  ^nk  of 
Atigoitta  r.  tiiarle,  18  Pet  K19,  10  L.  Bd.  2T4; 
^'Though  all  the  corporatlonib^re  ddaeps  of 
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the  -BUte  whliA  eceated  Ota  corporation,  lAe 
artificial  being  created  by  the  charter  cannot 
claim  the  right  of  the  corporators  ai  dtizena 
of  the  United  Statea  to  make  contracts  In 
other  states." 

"License  maj  be  Impoeeil  as  to  a  matter  of 
regulation;  It  maj  be  lerled  tcr  Income;  It 
may  be  exacted  In  order  io  confer  exdoslve 
tight  and  estabUsb  monopoly;  It  may  be  laid 
OD  for  the  purpose  of  bringing  on  problbl- 
tkm.**  Cooley  on  Taxatltm,  verbo  "Ucense." 

Tbe  monopoly  feature  mentioned  by  this 
commentator  does  not  recommend  Itself  un- 
der a  free  government,  and  is  <aily  mentIoi>- 
ed  because  referred  to  by  this  eommentater. 

The  other  purposes— regnlatton,  •  revenue, 
probibtticn— are  sanrtlmied  by  the  law  ondw 
vaiylng  omditiiniB. 

We  will  not  stop  to  discuss  tbe  x>oU^  or 
Impolicy  of  the  purposes  jmt  mentioned. 
Hlwy  ere  admlstfble,  and  left  In  great  meaft< 
ure  to  l^;lalatiTe  discretion.  It  Is  not  for  ns 
to  decide  whether  tbe  license  was  Intended 
to  carry  out  or  nfwce  <rae  or  the  other  of 
tbese  dUf erent  purposes  in  the  present  case, 
as  It  la  a  mattw  within  l^datire  discretion. 

Able  counsd  fw  defoidant  cites  OonnoUy 
T.  Union  Sewer  Kpe  Oompany,  184  U.  S.  N!8, 
Seit  22  Supi  Ct  4S1.  46  L.  Bd.  679.  and  Oo^ 
tlzv  T.  Kansas  Glty  Btotft  Tarda  Oo.,  18S  U. 
8.  79,  22  Sup.  Ot  80, 46 1*,  ad.  92,  With  gicat 
confldelicek 

We  have  corefidly  read  them.  In  tbe  first 
of  these  cases  the  Union  Sewer  Pipe  Oompa< 
ny,  an  Ohio  cocporatlon,  broogbt  Its  actbui 
against  a  dtken  of  nunds  on  notes  given 
him  on  account  of  bis  pnrebase  of  sewer 
pipes  from  the  plsintlfl. 

He  ooncelTed  the  no^  Idea  of.  defmdlnc 
himself  on  fba  ground  that  pltintUt  oonld  not 
recover  because  its  general  btudneos  was  car- 
ried oa  in  vlfdatlon  of  a  pnbUc  statute  di- 
rected against  tmsts  and  moK^c^ies.  This 
defense  be  urged  in  place  of  payfiv  > 
pro  quo  for  his  pipes. 

Tbe  court  did  not  lend  its  an>rovAl  to  tbe 
plan  adopted  to  escape  from  the  payment  of 
bis  indebtedness.  Tbe  court  bdd  tbat  tin 
act  tsToked  to  escape  paymrat  did  not  d»< 
dare  ill^l  snd  void  any  sale  made  by  com- 
bination of  firms  In  bnslneBs  m  its  agent 

In  the  second  places  In  reference  to  the  In- 
terstate  commerce  act  invoked  by  defWdant, 
tbe  court  beld  that  tbe  property  was  not  at 
Ills  time  In  tiie  course  of  transportation  tnnn 
one  state  to  another;  that  the  buyer  could 
not  avoid  payment  by  plea^g  tbe  anerted 
violated  statute  agalnat  trast  and  combina- 
tion. Tha  cited  case  on  the  pdnt  sustains 
our  view.  We  wOl  take  qp  this  ptMnt  In  a 
moment. 

In  the  second  case  cited  above  <the  Oot- 
aag  Case)  two  dtlsens  ef  Massaehnsetts,  na- 
tmal  persons,  became  vigorous  as  litigants, 
and  levded  thdr  attacks  against  13ie  Kansas 
Glty  Stockyards  Company  and  against  the 
«tate'<tf  Kansas  tbrougta  Its  attorney  gan«eL 
Tbese  dtlaens,  plslntUCs  in  the  aeOon,  w«r» 


stockboldtts  ot  Alls  eoropai^.  Tbdr  main 
purpose  was  to  have  decided  Illegal  an  *%ct 
defining  what  shall  constitute  public  stodc- 
yards." 

The  nuUn  question  vras,  has  the  state  the 
power  to  reduce  the  charges  of  the  stockyard 
companies?  It  seems  fiiat  this  statute  as- 
snmed  to  regulate  a  corporation,  and  that 
one  company  which  did  much  business  was 
regubited,  while  another  doing  less  was  not 
regolated.  This  was  tbe  issuer  The  court 
hdd  that  the  statiito  of  Kansas  was  in  vio- 
latiott  of  the  fourteenth  ammdment  The 
decidon  Is  dabonte,  and  contains  a  clear  and 
Interesting  rtenmfi  of  a  number  of  deddons. 
One  ta  tiiese  dedd(ms  (dted  in  the  Ootting 
Case)  lays  doWn  the  fdlowlng  on  the  sub- 
ject of  uniformity,  bearing  On  the  Innes  here. 

Defendant  in  our  case.  It  Tdll  be  bonie  In 
mind,  conplains  of  tbe  laA  vC  uniftamity  In 
the  license  on  foreign  corporations  npon  tills 
point 

Vpoa  tbls  pQlnt  we  quote  tarn  tiie  deddon 
oa  that  subject: 

^■Bat  tbls  lack  of  uniformity  in  the  mult 
furnishes  no  ground  ol  complaint  vaSer  tbe 
federal  ConstltutiML  Suppose,  for  any  fair 
reestm  affecting  dily  ito  int^nal  affairs,  tiie 
state  should  see  fit  to  wholly  tEumpt  certain 
named  corpamtSona  from  all  taxation.  Of 
coarse,  the  indirect  result  would  be  that  all 
otiier  iffcverty  ndght  bave  to  pay  a  bttie 
larger  rate  pa  cent  In  order  to  raise  tbe 
reraine  neceassry  for  tbe  carrying  m  of  tbe 
state  government;  but  this  would  not  in- 
validate tbe  tax  on  other  iwoperty,  or  give 
any  right  to  challenge  the  law  as  obnoxkms 
to  tiie  provldons  of  the  fdlenl  GonstttatlnL'' 
Mercbanttf  Bank  r.  Pmiuylvania,  167  U.  8. 
461,  468.  IT  Sup.  Ct  829,  42  li.  Sid.  286;  dted 
in  Ootting  V.  Kansas  Oltj  Stock  Tards  Ca, 
188  U.  8.  Ill,  22  Sup.  Ot  48,  4ft  Lb  Bd.  92. 

And  the  dedsion  goes  on  to  state: 

"So,  again  enrdslng  tiie  undoubted  r^ht 
of  dssslflcation.  It  may  often  happen  that 
some  dasses  are  subject  to  regnlatims,  and 
some  Individuals  are  bordaied  with  oldlga- 
tkms  wUdi  do  not  rest  upon  other  classes  or 
other  individuals  dmilarly  situated.  lilcense 
taxes  are  Imposed  on  certain  dasses  of  bud* 
nesa,  while  others  are  -  enmpt  It  would 
practically  defeat  Icyidation  If  it  was  biid 
down  as  a  rule  that  a  statute  was  necessarily 
adjudged  invalid  If  It  did  not  bring  all  within 
Ite  scope  or  subject  an  to  tbe  same  burdens. 
It  wodd  strip  tbe  Xiegislatnre  of  Ite  Inherent 
poww  to  detmnlne  generally  what  Is  tor 
the  general  interests,  which  Intoresta  may 
often  be  promoted  by  certain  regulations  af- 
fecting one  daas  which  do  not  affect  another 
—certain  burdens  Imposed  on  ime  which  do 
not  rest  upon  tbe  othor."  Getting  v.  Kansas 
City  Stock  Tards  Co.,  188  U.  S.  111.  82  Sup. 
Ot  BO,  40  U  Bd.  92:  dting  approvingly  Her^ 
diants*  Bank  v.  Peunsylvanla,  167  U.  8.  461- 
468, 17  Sup.  Ot  829,  42  H  Ed.  286. 
.  We  tiilnk  tihe  case  bere  foils  witiiln  tbe 
^ew  above  expressed  in  the 
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wblch  we  quote.  It  la  vdl  settled  that  pro- 
Tislon  for  equality  Is  not  general^  appllca^ 

ble  to  license  tax. 

The  defendant,  on  another  ground  of  de- 
fense, pleads  the  prohibition  of  Interstate 
law.  The  case  In  hand  does  not  fall  within 
the  prohibition  Invoked.  Defendant's  branch 
bualnesB  is  one  established  in  the  city  of  New 
Orleans,  and  carried  on  within  the  limits  of 
this  state,  where,  it  Is  true,  It  sells  to  all 
comers  without  regard  to  state  limits. 

The  state  has  the  right  to  regulate  Its  In- 
ternal commerce,  and  a  license  for  the  privi- 
lege of  doing  business  within  its  limits  is  not 
a  regulation  of  commerce.  There  Is, no  com- 
merce between  the  state  here  In  question. 
The  business  of  the  defendant  In  this  state 
is  exclu^vely  lot^i  In  character. 

The  packages  oCTered  for  sale  are  brought 
here  broken,  and  sold  in  the  usual  way  of 
carrying  on  business  within  the  state. 

We  have  considered  all  the  grounds  urged 
by  the  defendant  No  alternative  is  left  ua 
save  to  reverse  the  Judgment.  We  do  not 
think  the  authorities  could  sustain  a  different 
decree.  We  are  pleased  that.  If  we  are  in 
error,  the  Supreme  Court  of  the  United  States 
can  correct  the  error. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  la 
avoided,  annulled,  and  reversed. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  defendant  is  liable  for  licenses  im- 
der  Acts  1808,  p.  192,  No.  127,  and  la  con- 
demned to  pay  plaintifF,  first,  the  sum  of 
$500  for  the  year  1890,  less  |175  already  paid 
for  that  year;  and,  second,  the  sum  of  $500 
for  the  year  1900,  less  $25  license  heretofore 
paid  for  that  year,  and  $500  for  the  year 
1901.  less  $25  license  paid  for  that  year— to- 
gether with  2  per  cent,  per  montib  Interest 
on  each  balance  from' March  lat  of  the  year 
tor  which  same  Is  due.  and  10  per  cent  at- 
torney's fee  on  the  whole  amount,  principal 
and  interest  with  recognition  of  the  state's 
drst  mortgage  and  flrst  lien  and  prlvllega  on 
the  property  of  defendant  company. 

Defendant  ia  also  condemned  tD  pay  ooat 
of  both  conrti. 

(137  Ala.  «n) 

KBNNBDT  STAVE  ft  COOPERAGB  CO.  T, 
8L0SS-SHEFFIELD  STEBL  ft 
IRON  CO. 

(Supreme  Court  of  Alabama.  April  23,  1903.) 

DSBD-CONYHITANCB  OF  HINERAX«S-RI0HT8 
TO  TIMBER. 

1.  A  deed  purporting  to  grant,  bargain,  sell, 
and  convey  all  the  minerals  in  certain  lands, 
and  all  the  timber  thereon  necessary  for  mlnlog 
and  marketiuK,  is  inoperative  as  a  present 
transfer  of  title  to  timber  because  of  uncer< 
tainty  av  to  amount,  but  is  a  grant  of  a  right 
to  use  timber  while  mining  operations  are  go- 
ing on,  and  to  the  extent  necessary  therefor, 
but  does  not  prevent  the  owner  of  the  timber 
removing  it  before  then. 

Appeal  from  Chancery  Gonrt,  Jefferson 
County;  John  O.  Carmlchael,.  Chancellor. 


Suit  br  the  BkMB-Bheffldd  Steel  ft  Iron 
Oompaqy  against  the  Kennedy  Stave  &  Coop- 
erage Company,  Decree  for  oomplainant 
DelCndant  appeala.  Herrased. 

This  is  a  bill  In  equity  seeking  Injunctive 
rdlef  against  the  defendant  from  cutting  tim- 
ber from  certain  lands  situate  In  Walker 
county,  Ala.,  the  minerals  In  which,  together 
with  all  necessary  timber,  and  other  ease- 
ments commonly  termed  "mineral  rights," 
01*6  owned  by  the  complainant,  and  the  snr^ 
face  by  another  party,  under  whom  the  de- 
fendant claims  the  timber  on  the  lands  under 
a  contract  made  snbseqnently  to  the  sever- 
ance In  ownership  of  the  minerals  and  sor^ 
faca  The  bin  avers,  In  aubstance,  when 
briefly  stated,  the  ownnahlp  by  the  com' 
plalnant  of  the  coal.  Iron,  and  other  minerals 
In,  under,  and  upon  the  lands  described  In 
the  bill;  and  ttiat.  In  and  by  the  convey- 
ances under  which  it  claims  these  minerals, 
there  was  also,  among  other  things  granted 
and  conveyed  to  the  complainant,  all  the  tim- 
ber on  the  lands  necessary  for  fiie  develop- 
ment; working,  and  mining  of  the  coal  and 
other  minerals;  that  the  comptalnanfs  ven- 
dor acquired  the  coal  and  other  minerals,  and 
timber,  and  other  mineral  rights  from  ser- 
eral  persons,  they  each  amveylng  to  It  sep- 
arate portions  thereof;  that  there  are  large 
deposits  of  coal  In,  imder,  and  upon  the  lands; 
and  that,  while  It  cannot  be  definitely  as- 
certained In  advance  what  part  of  the  timber 
on  each  tract  Is  necessary  for  mining  the 
coal,  experience  In  the  sectien  in  which  the 
lands  Ue  has  shown  that  snbstantlally  all 
the  timber  will  be  needed  for  that  purpose, 
and  that  the  complainant  contemplates  min- 
ing the  coal  in,  under,  and  npon  the  lands  in 
the  near  future  through  mines  already  and 
hereafter  to  be  (^ened  by  it  upon  contignoiu 
lands  owned  by  it  The  neconity  for  Oie 
timber  In  operating  the  mines,  and  ttie  great 
loss  to  the  complainant  by  strlppli^  the  lands 
of  the  timber,  are  also  averred.  The  bUl 
farther  avers  that  the  defendant  claiming 
the  right  under  some  contract  with  the  own- 
er or  owners  ct  tiie  sorface,  subsequent  to 
his  or  thdr  conveyance  of  Gte  mlnKoIs  and 
timber.  Is  cutting  and  removing  the  timber 
from  the  lands,  the  timber  flo  being  cut  being 
sncb  timber  as  Is  saitable  and  needed  for 
mining  the  coal;  and  defendant  threatens  to 
contlnne  to  cut  and  remove  the  same.  The 
prayer  of  the  bm  was  "that  a  temporazy  In- 
Jnncti<ni  be  Issued  out  of  this  honorable  court 
restraining  and  enj(dnlng  the  said  Kennedy 
Stave  ft  Cooperage  Company,  its  agents  and 
servants,  from  further  cutting  any  timber 
on  said  lands,  or  ai^  of  them,  and  that  npmt 
final  hearing  the  Injunction  be  made  pw^ 
petuol;  that  an  account  may  be  taken  and 
stated  against  it  by  this  honorable  court  for 
all  timber  already  eat  and  removed  from  said 
lands  by  it,  and  that  It  be  required  to  pay 
therefor;  and  for  such  other,  further,  or  gen- 
eral relief  as  In  equity  and  ffood  conscience 
your  oratcOB  may  be  entitled  ivlSLQie, 
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taas.'^  '  A  laeUiiiIiiaTy  Inlnnctkm  was  Issaed 
upon  the  flUng  of  tbtt  bUl  and  entering  Into 
bond  as  required  by  law.  The  respondent 
demurred  to  the  bill,  and  moved  to  dismiss 
the  UU  for  the  want  of  equity,  and  also 
moved  to  dissolve  tbe  temporary  Injunction 
fw  the  want  of  eqnl^  In  the  bill.  On  tbe 
submission  at  tiie  canse  on  tbe  motliHis  and 
the  demurrer,  tbe  cbancellw  rendered  a  de> 
cree  overruling  each  of  them.  From  this  de- 
cree tbe  respondent  appeals,  and  asidgns  tbe 
rendition  thereof  as  erm. 

Banks  &  Selbelmer  and  Kerr  &  Haley,  for 
appellant  Walker,  TUIman,  Campbell  & 
Walker,  for  appellee. 

McOLgLLAN,  C  J.  Tbe  mnnlmenta  upon 
which  rest  complainant's  rlgbts  In  respect 
of  tbe  timber,  the  cnttlDg  of  which  by  tbe 
respondoit  is  songht  to  be  enjoined  In  this 
case,  parpcrt  a  grant,  bargain,  sale,  and  con- 
veyance ct  the  coal,  iron  ore,  and  other  min- 
erals in  certain  described  lands,  and  also  of 
tbe  timber  and  water  uptm  tbe  same  neces* 
sary  to  the  mining  and  maricetine  of  tbe 
minerals;  tbe  language  of  the  several  deeds 
In  this  connection  being  as  follows:  "The 
parties  of  tbe  flrst  part  have  granted,  bar- 
gained, and  sold,  and  do  hereby  grant,  bar- 
gain, sell,  and  convey  to  tbe  party  of  tbe 
second'  part,  all  tbe  coal,  iron  ore,  and  other 
minerals  In,  under,  and  upon  tbe  following 
described  lands,  •  •  •  and  also  all  the 
timber  and  water  uimn  tbe  lands  necessary 
tar  tbe  development,  working,  and  mining  of 
said  coal,  iron  ore,  and  other  minerals,  and 
tbe  preparattoD  of  the  same  for  market,  and 
tbe  removal  of  the  same."  It  Is  contended 
for  respondent  that  these  deeds  are  Inoper- 
atlve  to  convey  tbe  timber  on  the  lands,  or 
any  part  thereof,  because  of  uncertainty  In 
tbe  description  of  tbe  same;  the  terms  used 
not  Importing  a  conveyance  of  all  tbe  timber 
on  certain  lands,  nor  of  all  timber  of  a  cer- 
tain spedes  thereon,  nor  all  of  certain  dimen- 
sions, nor  of  any  defined  timber  at  all,  but 
only  of  such  timber,  or  sncb  part  of  tbe  tim- 
ber, on  tbe  land  as  may  at  some  future  time 
be  of  necessary  use  to  the  specified  ends. 
This  position,  confined  to  tbe  precise  terms 
In  which  we  have  stated  It,  is  unquestion- 
ably well  taken.  Clearly,  tbe  deeds  do  not 
describe  or  define  what  timber  Is  intended 
to  be  dealt  with.  It  may  be  all  the  timber, 
or  it  may  be  only  a  comparatively  email  part 
of  it,  depending  upon  whether  all  or  only  a 
part  shall  be  necessary  for  mining  and  mar- 
keting tbe  minerals  in  the  land.  How  much 
timber  will  be  necessary  is  conjectural  and 
nncertain,  and,  that  being  the  only  consider^ 
atlon  upon  which  it  can  ever  be  determined 
what  timber  Is  within  the  terms  of  the  in- 
stroment,  and  that  being  Itself  wholly  un- 
certain, there  is  no  predicate  for  the  oper- 
ation of  the  maxim,  "Id  certum  est  quod 
certum  reddl  potest"  A  description  in  a 
deed,  uncertain  on  Ita  face,. cannot  be  repdw> 


ed  certain  by  a  reference  therein  to  an  ex- 
traneous uncertainty.  These  deeds  are  not 
helped  by  their  refermce  to  sncb  timber  as 
may  be  necessary  to  tbe  mining  and  market- 
ing of  tbe  minerals,  since  that  Is  Itself  wholly 
uncertain.  As  convinces  of  tttie  to  the 
tlmber-aa  present  transfers  of  things  cor- 
poreal—therefore, they  are  inoperative  and 
vtdd.  Stakeley  v.  Butler,  Hobart,  168;  Fletch- 
er T.  Livingston,  153  Mass.  388,  26  N.  B. 
1001;  Pflstner  V.  Bbrd,  48  Mich.  14,  4  N.  W. 
625;  Moss  V.  Meshew,  8  Bosh  (Ky.)  187. 

But  It  by  no  means  follows  that  these  deeds 
are  wholly  inoperative  and  void  in  toto  in 
respect  to  timber  on  the  lands  described.  To 
the  contrary,  It  Is  quite  clear  that,  while  Uie 
Instruments  In  terms  import  a  present  con- 
veyance of  such  timber  as  may  be  necessary 
to  certain  aids,  tbe  intention  of  tbe  grantors 
was  to  grant  a  right  to  use  timbers  off  the 
lands  for  those  specified  purposes,  the  mining 
and  okarfceting  of  the  minerals  found  thereon 
and  therein;  and  we  may  therefore  give  to 
these  muniments  that  operation,  not  oaly  be* 
canse  it  is  not  Inconsistent  with  tbe  language 
employed,  and  they  cannot  operate  as  con- 
veyances of  title  to  tbo  timber  because  of  the 
uncertainty  of  description  to  which  we  have 
adverted,  but  also,  and  further,  because  tbe 
intent  that  they  should  so  operate  is  affirma- 
tively evinced  by  tbe  terms  In  wUCh  tbey  are 
couched.  So  Interpreted  and  construed— as 
grants  of  rlghta  of  user,  and  not  as  convey- 
ances of  timber^tbey  are  not  bad  for  un- 
certainty. The  thing  granted  la  tbe  right  to 
use  tbe  timber  from  certain  lands  tor  cei> 
tain  specified  purposes,  and,  while  the  amount 
and  character  and  time  of  user  of  tbe  tim- 
ber are  uncertain,  there  can  be  no  mistake 
or  uncertainty  as  to  tiie  rig^t  Intended  to  be 
and  in  fact  granted.  In  tbls  respect  the  In- 
struments stand  upon  tbe  same  fbodng  as  a 
grant  of  estovws,  a  grant  to  take  gniTd, 
and  the  Uke. 

Such  a  grant  passes  nothing  palpable,  noth- 
ing corporeal  It  rests  In  tbe  grantee  an  In- 
corporeal hereditament  It  Is  not  ta  Itself 
an  easement  which  In  atrictoess  is  a  mwe 
use  of  tbe  land  of  another  without  *»Mny 
anything  from  It;  hot  It  Invcriree  tbe  ease- 
ment of  going  upui  tbe  land  of  tbe  granbnr 
to  take  tbe  necessary  timber.  It  is  a  profit 
&  prendre  in  the  grantee  in  respect  of  tba 
land  of  tbe  grantors  mere  right  to  take  tlie 
product  of  the  grantor's  land.  And  when,  aa 
under  the  grants  being  consldcared.  It  is  cou- 
pled with  a  conveyance  of  Htle  to  some  In- 
terest in  tbe  land  of  the  grantor^s  here, 
tbe  minerals  in,-  under,  or  upon  the  same- 
it  is  a  profit  a,  prendre  appurtenant  to  tbe 
Interest  conveyed,  and  is  In  tbe  nature  of  an 
easement  appurtenant  Ciatk  v.  Way,  11 
Blch.  Law  (S.  O  621;  19  Am.  ft  Eng.  Ency. 
Law,  p.  250  et  seq.;  10  Am.  ft  Eng.  Eney. 
Law,  pp.  3&B-4U3,  409;  Washburn's  Ease- 
ments ft  Servitudes,  pp.  8,  9,  56B. 

The  profits  &  prendre  under  the  grants 
now  before  us  are  limited  In  at  least  two  In- 
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portant  particulars:  First,  there  1b  limitation 
as  to  tlie  time,  or,  perhaps  more  accurately, 
the  occasion  of  tbe  taking  and  use  of  the 
timber  nptm  tiie  several  tracts  of  land.  Tbe 
grantee  cannot  take  It  when  and  as  It  pleases, 
but  It  can  only  be  taken  and  tued  in  the 
mining  and  marketing  of  the  minerals  In 
tbe  lands,  to  the  end  of  getting  out  the  coal, 
iron  ore,  and  other  minerals  in  each  tract,  pre- 
paring It  for  market,  and  transporting  It  to 
market  Until  the  grantee  goes  upon  a  given 
tract  and  inangnrates  mining  operations,  he 
has  no  right  to  take  or  nse  any  timber  off 
that  particular  tract  Bo,  when  he  has  ceased 
to  get  ont  the  minerals  therein,  he  must  also 
cease  to  take  timber  therefrom.  His  right 
to  take  and  nse  timber,  In  other  words,  Is 
ooncomttant  with  his  mining  operattom,  may 
not  be  exercised  till  such  operations  are  be- 
gun, and  continues  only  so  long  as  they  are 
prosecuted.  Second,  tbe  further  limitation 
Is  as  to  the  amount  or  quantity  of  timbw  the 
grantee  may  take  in  his  mhiing  operations, 
and  this  Is  express,  covering  and  granting  no 
more  than  ehall  be  found  to  be  aeeewary  to 
the  mhiing  and  marketing  of  the  mlnerala. 
When  the  complainant.  Its  successors  or  a>- 
s^s,  win  enter  upon  tbB  woTk.  of  getting  ont 
the  minerals  from  any  one  ot  the  parods  of 
land  referred  to  In  the  bUl,  and.  hence,  when 
the  time  for  the  exercise  of  Its  right  to  take 
timber  will  arrive,  are  matters  of  great  un- 
certainty, if  not  purely  conJecturaL  These 
minerals  have  t)een  there  untouched  for  thou* 
sands  of  yeaia  Doubtless  daring  tbe  ages 
of  their  existence  many  crops,  so  to  speak,  of 
timber  have  grown  to  maturity  or  to  "Uie 
stage  of  mining  utility,  and  given  place,  natu- 
rally or  through  fortuitous  causes,  to  suc- 
ceeding crops.  What  has  been  in  this  CMmec- 
tkm  may  recur  and  be  repeated  ad  Infinitum. 
It  is  shown  by  the  bill  that  years  have 
elapsed  since  the  mluCTal  Interests  In  these 
lands  were  severed  from  the  surface  In-, 
teresti  for  mlnli^  purposes,  and  that  tbe  mtai- 
erals  have  not  yet  been  touched.  Hay  not 
many  more  years  elapse?  Who  can  say? 
The  complainant  does  not  undertake,  and  In 
the  nature  of  things  cannot  undertake,  to  say 
wltti  certainty  when  It  will  inaugurate  its 
mining  Qperattons  upon  these  lands.  The 
effort  made  by  the  bill  In  this  connection 
comes  to  no  more  than  avermoit  of  a  prob- 
ability that  mines  will  be  opened  on  some  of 
the  lands  within  two  years,  and,  generally, 
that  tb^  wHI  probably  be  reached  within  a 
fsw  years,  and  even  this  Is  qnalifled  by  aver- 
ments aa  to  the  Inadaptability  of  timber  of  a 
succeeding  growth  to  the  purposes  in  view. 
Taking  the  case  presented  by  the  bill,  It  Is 
conservative  to  say  that  tbe  time  within 
which  tbe  complainant  can  and  will  exercise 
Its  right  to  take  timber  from  any  of  these 
tracts  of  land  Is  telrly  uncertain  and  con- 
jecturat  And,  when  that  time  comes,  how 
much  of  tbe  timber  th^  on  the  lands  will 
be  neceaaaiy  tor  mining  and  marketing  the 
mlnraals  tberetaiT   Nobody  knows.  Nobody 


pretends  to  know.  It  Is  said  In  the  bill  that 
substantially  all  the  timber  now  on  the  land 
win  be  so  necessary.   But  tbe  tlmbo'  there 
now  may  not  be  at  all  necessary  years  hence, 
when  the  lands  are  mined.    At  best  the 
averment  Is  a  palpable  condusIOD  upon  con- 
siderations confessedly  uncertain,  for  the  Im- 
possibility of  determining  beforehand  how 
much  timber  will  be  requisite  to  getting  ont 
and  marketing  the  minerals  is  set  up  in  the 
case  as  demonstrating  the  Inadequacy  of  any 
remedy  the  complainant  might  have  at  law 
sounding  In  damages  for  the  destruction  of 
the  timber.    So  that  tbe  rights  grunted  by 
these  deeds  to  cut  and  use  the  timber  of  the 
grantors  are  rights  essentially  uncertain,  both 
as  to  the  time  of  their  exercise  and  as  to  the 
amount  of  timber  to  be  eventually  taken. 
Meantime,  what  are  the  rights  of  the  owners 
of  all  the  timber  on  these  lands?  They,  bare 
the  titie  to  all  this  timber.  They  also  have 
the  titie  to  all  this  land,  excepting  the  min- 
erals therein.    The  surface  is  theirs  to  do 
with  what  they  will,  subject  to  easements 
necessary  to  mining  and  marketing  the  mln> 
esals.   The  lands  are  now,  and  were  when 
these  conveyances  -were  made.  In  timber. 
Have  the  owners  any  right  to  use  their  pn^h 
erty?   If  so,  what  are  tbe  limitations  iqion 
that  right?  May  they  devote  It  to  tbe  naes  of 
husbandry  and  agricnltnref   May  they  re- 
claim it  for  homes  and  dwelling  place*? 
May  they  make  any  use  whatever  of  their 
estates  In  the  lands,  or  does  the  mere  extet- 
ence  of  the  right  in  complainant  to  take  at 
some  Indefinite  time  tn  the  future  some  In- 
definite amount  of  timber  from  these  lands  en- 
title the  complainant  to  Invoke  tbe  powers  of 
chancy  to  deprive  tbem  of  all  use  In  and  of 
their  property  until  It  shall  suit  tbe  eOBTCfii- 
iHice  of  the  grantee  to  take  out  of  the  lands 
every  ton     coal  and  of  irtm  ore  and  of  other 
minerals  that  may  be  In  them?  Have  ttey 
in  reality  conv^ed  for  an  IndeAnlte  prafod  «f 
time  all  right,  titie.  and  taiterest  in  tlie  landa, 
and  all  that  Is  In  them  or  under  them  or  xtpon 
them,  absolutely,  to  the  c<miplalnantp  by  ttieae 
muniments  by  which  tiiey  Intended  to  emm^, 
and  In  which  In  terms  they  have  eonreyed, 
(mly  the  minerals  that  these  proflts  A  prradrs 
in  respect  ot  the  timber?  We  cannot  see  ma 
way  to  snch  a  conclusion.   But  to  such  eon- 
cIuBlon  we  must  come  before  we  can  aastain 
the  equity  of  this  blU,  which  prays  that  these 
grantors  be  enjoined  from  taking  any  timbeir 
from  any  of  these  tracts  of  land  untO  com- 
plahiant  shen  have  exploited  them  for  min- 
erals and  taken  from  than  whatev«  miner- 
als they  bear  or  contain.    We  are  of  the 
contrary  opinion.  The  grantors  have  the  tttte. 
technical  and  ben^dal,  to  all  Interests  tn 
these  lands,  Including  tiie  timber  upon  them, 
except  the  minerals  and  easements  necessary 
to  getting  out  the  mlnerata.    That  which 
passed  by  the  grante  as  to  the  timber  was 
not  title,  hut  a  mere  right  to  take  and  nse 
timber  on  the  land  when  tbe  grantee  comes 
to  reallas  Its  estate  by  takliiff.  out  Cliei  mln> 
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mil.  Until  that  time  and  oceaakn  tm  tiie 
nae  by  tbe  srantee  of  tbe  timber  tnuuplrai, 
the  granton  In  tbese  Imtruments  may  «oA 
thdr  <mn  will  In  respect  of  the  tlmbw. 
Titex  nuy  clear  it  off-  to  the  end  of  devoting 
the  land  to  agricnltore,  or,  to  this  or  other 
end,  they  may  sell  and  conrey  the  timber 
to  third  persona,  as  these  grantors  appear 
to  have  done.  There  Is  no  middle  ground. 
Tbe  grantors  most  meantime  have  the  abso* 
iDte  and  unlimited  rl^t  to  use  and  disimse 
of  the  timber,  or  they  most  be  wlthont  right 
whatever  In  respect  of  It,  and  huce  prao* 
tlcally  wHhont  right  to  use  the  sniface  of 
tiw  lands.  The  hardship  to  tbe  grantors  ot 
adopting  the  latter  vtew  Is  recognized 
counsel  for  aK>ellee.  "That  it  may  be  a 
hardah^ik,"  tb^  say,  "npon  tbe  ownw  ct 
tin  mrfiwe  to  have  his  timber  tied  up  until 
tbe  ooal  Is  mined,  results  from  bis  volnn- 
tary  grant,  and  he  cannot  complain.  If  he 
bad  desired  to  protect  himself  against  soch 
a  contingency,  ba  abonld  have  done  this  In 
bis  deed."  Of  course,  hardships  In  tbe  op- 
eration of  grants  cannot  control  tbelr  terms; 
bat  where  it  Is  a  qneation  as  to  what  the 
parties  intended  abould  be  tbe  operation  ct 
a  grant,  and  tbe  turns  employed  do  not 
foradoae  this  question,  bardsblpa  incident 
to  an  interpretation  favoraUe  to  cme  of  the 
partlea  may  be  looked  to  In  determining 
what  tbe  real  Intention  was;  and  such  con- 
slderatlon  in  this  case  makes  for  a  coMtruo- 
tion  of  these  grants  wUeb  will  leave  to  the 
grantors  the  unfettered  use  of  ti>e  wartact 
and  tlmher,  except  such  of  the  surface  and 
tbe  timber  then  upon  It  as  may  be  found  nec- 
e«ary  to  tbe  mining  and  marketing  of  the 
minerals  when  sach  necessity  actually  arises. 
To  BO  bold  requirea  no  warping  of  the  terms 
9t  tiKse  oimveyaoees,  bat  is  in  line  with  tbe 
language  employed  and  the  Intention  of  the 
partlea  fairly  dedndble  therefrom,  apart  from 
conalderatlon  of  the-  manifest  hardshliHi  of 
tbe  construction  contended  for;  and  such 
eeaUentlon  is  In  Caet  cnmnlatlTa  vsoa.  toe 
langnage  Itself.  The  grant  Is  without  lim- 
itation as  to  the  time  when  timber  on  the 
land  nay  be  taken  and  need  by  the  grantee 
for  toe  purposes  spedflsd,  and  on  the  other 
band  it  iBTolves  no  covenant  toat  there  tfiaU 
ba  timber  npon  the  lands  when  the  grantee 
cones  to  open  and  opents  tb^  mlnea.  It 
dvee  the  use  of  timber  that  may  be  there 
and  jieeessary  In  the  4q;»exations  as  they 
progress.  It  Is  much  the  same  case  as  where 
A.  demises  his  farm  to  B.  for  a  term  to  b^ln 
Tfan  In  the  fntore.  This  demise  tovolves 
a  grant  of  estovers  during  this  tutnre  term 
ot  B;;  bitf  It  would  . bardly  be  oratenOed  that 
Bl  cooUI,  npon  toe  enentlon  of  sutA  lease, 
enjoto  A.  to  take  timber  from  the  latfi,  upon 
the  tbeny  that  sudi  timber  would  prabaUy 
be  neesasaiy  -to  supgply  -eatoTeva  -  dnrln^  bis 
leasebcdd  to  oommence  10  or  20  years  to 
the  future.  No  more  in  the  case  at  bar  can 
it  be  mnlntclnsd  tbat  the  grantora  have  to 
-anbatane*  sod  effetf  covenanted  and  bound 


themsttves  to  oonssrve  the  profits  &  prendre 
thay  have  granted,  uncertain  as  to  time  and 
extent,  as  we  have  indicated,  by  matotaln* 
Ing  timber  plantatkHis  upon  their  land  for 
the  benefit  of  the  grantee,  and  tons  devoting 
the  land  Itself,  Indefinitely  as  to  time,  as 
fully  to  tbe  uses  of  the  grantee  as  if  all  in- 
terests to  It  bad  been  conveyed.  They  have 
not  thus  tied  up  their  lands  nor  the  timber 
upon  them  by  these  Instruments,  which  they 
have  voluntarily  executed,  and  which  the 
grantee  has  accepted,  paying  the  consldera- 
tlons.  Mo  ,  such  purpose  on  their  part  can 
be  dodnced  from  the  circumstances  or  from 
toe  writings,  but  quite  the  contrary.  If  the 
grantee  to  toese  several  deeds  bad  desired 
to  secure  to  Itself  tbe  timber  on  the  land  from 
and  after  the  dates  of  toese  transactions,  it 
should  have  purchased  It  and  token  muni- 
ments covering  It  and  carrying  title  to  or  the 
right  to  use  all  of  It 

The  bill  of  complatot  we  conclude,  is  wlto- 
out  equity.  The  chancellor  erred  to  ovemil- 
tog  toe  ihotion  of  respondent  to  dissolve  toe 
Injunction  tor  want  of  equity  in  toe  bill,  and 
to  overnilliv  toe  motion  to  dismiss  the  bill 
tor  want  of  equity.  The  decree  will  be  re- 
Tersed,  and  a  decree  will  be  be  re  entered 
granting  boto  said  motions,  dissolving  toe 
Injunction,  and  dismissing  the  bill. 

Berersed  and  rendered. 


(IM  Ala.  108) 

KNUCKOI-S  V.  STATE. 

(Supreme  Court  of  Alabama.  April  23,  1903.) 

HIOHWATB  —  OBSTRUCTION  —  PROSBOUTION  — 
■VUnNOB-^HISSIBIUTT— INSTRUCnONS. 

1.  In  a  prosecution  for  the  obstruction  of  a 
public  road,  it  was  proper  to  exclude  teBtimoor 
that  defendant  had  warned  toe  road  overseer 
not  to  cut  out  toe  road,  and  bad  told  him  toat 
he  had  taken  an  appesl  from  tbe  Judgment  of 
toe  commlsBioneiB'  court  establisblng  the  road. 

2.  It  was  proper  to  ezclade  testimony  as  to 
whether  the  oTerseer  had  ever  tendered  defend- 
ant any  money  in  payment  of  his  lands,  and 
as  to  whether  defendant  had  vrtr  been  paid  for 
toem,  it  not  having  been  shown  that  as  was 
ever  owner  of  the  lands  or  a  party  to  any  pro- 
ceedings in  the  commissioners*  court. 

3.  It  was  proper  to  exdnde  a  question  Mked 
a  witness  whether  defendant  had  been  paid 
for  the  land,  toere  being  better  evidence  of  pay* 
meat.  Code  S  2449,  proTiding  that  the  conunis- 
Bioners'  court  must  order  compensation  to  be 
paid,  etc 

4.  Code  1896,  H  2443,  2446,  2446,  points  out 
the  procedure  before  the  commissioners'  court 
on  the  change  or  discontinuance  of  a  highway, 
and  makes  sach  methods  of  procedure  exclusive. 
In  a  prosecution  for  the  obstruction  of  a  high- 
way a  witness  was  asked  if  toe  road  as  orig* 
inally  laid  out  had  not  been  abandoned  and 
toe  road  bnilt  on  another  line.  Beld  properly 
dissllowed  since,  if  toe  road  had  been  cbanged 
or  abandooecl,  the  record  of  tbe  commissioners' 
court  was  the  best  evidence. 

5.  In  a  prosecution  tqi  .the  .obstruction  of  a 
highway  it  was  proper  to  exclude  a  bond  fur- 
bished on  an  appeal  from  tbe  order  establishing 
toe  road,  where  it  did  not  appear  that  defend- 
ant had  any  connection  with  the  bond  or  the 
controveray. 

6.  The  bond  was  proporly  excluded  where  toe 
appsat  was  not  taken  within  "  ' 
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date  of  Uie  jodKmeDt,  as  required  hj  Code,  I 
2450. 

7.  It  was  proper  oot  to  allow  defendant  to 
answer  s  qnestion  as  to  whether  he  had  taken 
an  appeal  from  the  jodgmeot  of  the  commlB- 
rioners'  court 

8.  Where,  on  a  proeecntion  for  the  obstmc- 
tlon  of  a  public  road,  the  obstruction  was 
ithown,  and  it  did  not  appear  that  defendant 
ever  owned  the  land  over  which  the  road  had 
been  laid  out,  It  was  proper  to  refuse  to  charge 
that,  unless  the  defendant  had  received  com- 
pensation for  hiB  land,  then  he  had  the  right 
to  build  a  fence,  etc.,  on  the  land. 

Appeal  from  Circuit  Court,  Marshall 
County;  A.  H,  Alston,  Judge. 

O.  A.  Knnckols  was  convicted  of  obstruct- 
ing a  public  roadi,  and  appeals.  Affirmed. 

The  evidence  showed  that  the  road  In  ques- 
tion was  a  new  road,  estaldlshed  by  the  com- 
missioners', court  of  Bfarahall  ooun^  a  short 
time  before  the  obstruction  complained  of. 

Upon  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  state,  gave 
the  following  written  charge:  "(1)  If  the 
Jury  believe  all  tbe  evidence  beyond  a  rea- 
sonable doubt,  they  will  find  tbe  defendant 
guilty  as  charged  in  the  Indictment"  Tbe 
defendant  excepted  to  the  giving  of  this 
charge,  and  also  separately  excepted  to  tbe 
court's  refusal  to  give  each  of  the  following 
charges  requested  by  him:  "(1)  If  tbe  jury 
believe  tbe  evidence,  they  must  find  for  the 
defendant  (2)  I  charge  you,  gentlemen  of 
the  Jury,  that,  unless  the  defendant  had  re- 
ceived compensation  for  his  land,  then  he 
had  tbe  right  to  build  a  fence  and  bam  on 
his  said  land,  and  would  not  be  liable  there- 
for." 

McCord  &  McCord,  for  appellant  Massey 
Wilson,  Atty.  Oen.,  for  the  State. 

HABALSON,  J.  The  defendant  was  in- 
dicted under  section  6388  of  the  Code  of  1896 
for  obstructing  and  Injuring  a  public  road, 
called  the  "Chambers  Section  Line  Road." 
The  first  count  charged  that  defendant  ob- 
8tructe4  said  road  by  a  fence  without  leave 
of  the  court  of  county  commissioners;  tbe 
second,  that  defendant  willfully  obstructed 
said  road  by  building  a  stable  on  the  same, 
and  third,  that  defendant  willfully  injured 
said  road      plowing  the  same. 

The  defendant  demurred  to  each  count,  as- 
signing several  grounds,  and  the  same  were 
overruled. 

The  Indictment  follows  the  statute  and 
form  of  indictment  for  tbe  offense.  Code 
1896.  S  5388;  form  66.  p.  333.  The  demur- 
rers  were  properly  overruled. 

The  evidence  showed  without  conflict,  that 
tbe  road  referred  to  in  the  indictment  was  a 
public  road,  worked  by  tbe  hands  apportion- 
ed to  it  Several  witnesses  testified  that  It 
was  obstructed  by  a  shed  or  cow  stable 
which  was  buUt  by  the  defendant  on  one  of 
its  sides.  H.  L.  Stephens  testifled,  that  tbe 
road  was  In  Marshall  county  and  he  was  Its 
overseer;  that  a  short  time  after  he  worked 
It,  taa  dlacovered  that  khus  one  had  ^owed 


It  up,  where  It  had  been  woilied,  and  buOt  a 
cow  shed  or  stable  In  It,  and  defendant  told 
him  he  vt-as  the  man  that  did  it  The  defmd- 
ant  testifled  that  he  built  the  fence  and  bam 
in  the  road,  and  they  extended,  in  his  judg- 
ment, into  the  road  about  twdve  inches. 

On  the  cross-examination  of  Stephens,  he 
was  asked  by  defendant.  If  Mr.  Knuckols  did 
not  warn  him  not  to  cut  out  the  road,  that 
he  (Knuckols)  had  taken  an  appeal.  It  had 
not  been  shown  that  defendant  was  the  own- 
er of  the  land  orer  which  the  road  ran,  nor 
a  party  to  any  proceeding  In  the  commission- 
ers' court,  looking  to  the  establishment  of 
said  road,  nor  that  at  any  time  had  he  ap- 
pealed from  any  order  of  the  court  establish- 
ing this  road.  But,  whether  he  had  taken 
an  appeal  or  not,  was  irrelevant  and  imma- 
terial. Tbe  defendant  was  Indicted  for  ob- 
structing a  public  road,  and  the  fact  that  he 
told  the  road  overseer  that  he  had  taken  an 
appeal  and  warned  him  not  to  cut  out  the 
road.  If  true,  shed  no  light  on  tbe  issue  being 
tried. 

Tbe  question  asked  said  witness  by  d^end- 
ant,  "Did  you  ever  tender  Mr.  Knuckols  any 
money  in  payment  of  bis  land  over  which 
said  road  runs?"  was  Improper.  So  far  as 
appears,  no  duty  rested  on  Stephens  to  ten- 
der him  any  money  on  account  of  said  road. 
The  same  thing  Is  true  of  a  Uke  qnestion  pro- 
pounded by  defendant  to  the  wltneas  Jack- 
son. 

John  Stalllngs  testifled  that  be  knew  where 
the  section  line  ran,  and  that  the  road  was 
built  on  tbe  section  line;  that  the  stable  and 
fence  were  in  said  road,  and  defendant  told 
witness  that  he  built  them  or  had  them  built. 
He  further  testified,  that  be  never  saw  the 
section  line  run,  but  knew  where  It  vras 
from  the  comers  that  were  pointed  out  to 
blm,  from  time  to  time.  The  defendant 
thereupon  moved  to  exclude  the  statement  of 
tbe  witness,  that  "the  road  Is  on  the  section 
line."  The  court  overmled  the  motion,  and 
the  defendant  asked  him :  "Had  Mr.  Knuckols 
ever  been  paid  for  his  land?"  There  was  no 
error  In  the  refusal  to  allow  tbe  question.  It 
assumed  that  Knuckols  owned  the  land,  of 
which  fact  there  was  no  proof,  and.  If  be 
had  owned  the  land,  the  fact  of  paymoit 
rested  In  better  evidence  than  that  ot  tlie 
witness.    Code  1896.  S  2A4». 

The  witness,  Jackson,  was  asked  by  de- 
fendant on  the  cross.  If  It  was  "not  a  fact 
that  after  Mr.  Knuckols  took  an  appeal  team 
the  commlsslonras*  court  to  circuit  court,  the 
road  along  the  section  line  was  abandoned, 
and  a  strip  of  land  was  purchased  on  tbe 
Gentry  side  of  the  section  line  and  the  road 
built  on  It?"  The  question  was  properly  dis- 
allowed. If  the  road  in  question  bad  been 
changed  or  abandoned  in  the  manner  inqnip* 
ed  about,  the  records  of  the  commlsstoners^ 
court  was  tbe  best  evidence  ot  the  £act 
Code  1896,  S<  2448,  2445,  2446. 

The  defendant  Introduced  the  record  ot 
the  proceedings  Id  tb»  comTnigslonertf  oonrt 
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MMabllotilnc  thlB  road.  Vtom  Uieae  It  i«>- 
wbere  amtean  fbat  be  was  a  partj  to  the 
proceeding,  or  had  anything  to  do  with  tlie 
catebUshment  of  the  road.  It  does  appear, 
Uiat  Ada  E.  Knnckols  waa  one  of  the  own* 
ere  <if  flie  land  orer  which  the  road  was  laid 
oat,  and  a  party  to  the  proeeedlnga  therefOr. 
The  defendant  oflTered  a  bond  pnrportlng  to 
be  for  an  appeal  by  Ada  B.  Knnckols  from 
the  order  of  the  commlsslonerB'  court  estab- 
lishing Bald  road,  to  the  circuit  covrt,  with 
the  defendant  and  othen  as  her  sureties. 
The  state  objected  on  tbe  groands,  that  It 
was  not  shown  that  the  appeal  bond  had  any 
connection  with  the  case,  and  the  appeal 
was  not  taken  within  tbe  time  allowed  by 
law  for  an  appeal  In  such  cases.  The  bond 
waa  excihided.  The  appeal  bond  shows  on 
tts  tece  tiiat  the  appeal  was  hs  Ada  BL 
Kmiclrols  ahuie,  with  whnn  It  does  not  ap- 
pear tiiat  defuidant  had  ai^  coDnectton. 
Nor  does  It  appear  that  he  had  any  right  or 
IntoeatB  In  the  controversy.  CreaweU  r. 
Commlsslo Dens'  Ooort,  24  Ala.  282.  More- 
over, the  appeal  bond  waa  filed  on  the  IQtb 
<tf  September,  1901,  and  the  order  finely  es- 
tatdlshliv  the  road  by  the  commlsslonera' 
court;  as  shown  on  the  teoe  of  the  bond,  was 
entered  on  the  S8d  of  Angnat,  1900.  Tbe  ap- 
peal was  not  taken  for  more  than  a  year  af- 
tet  It  might  have  been  taken.  Snch  appeals 
are  reqnbed  to  be  taken  witUn  ten  days  from 
the  date  of  the  judgment  of  the  commission- 
ers' court  Code  18M^  |  2450.  There  was  no 
taxor  In  the  exclusion  of  said  bond,  nor  In 
tbe  refusal  of  the  conrt,  on  the  objection  of 
the  state,  to  allow  tbe  defendant  to  answer 
the  qnestiim  imponnded  to  him  hy  hla  conn- 
ed on  the  direct  examination:  "Did  you 
take  an  appeal  fMm  the  comndssUnms*  conrt 
to  the  drcnlt  coortf* 

There  waa  no  error  In  giving  the  charge 
reqneated  by  the  state,  nor  in  refusing  tbe 
two  requested  by  defendant 

Affirmed. 


(137  Ala.  SK) 

DOB  ex  dem.  VANKIRK  LAND  &  CON- 
STRUCTION CO.  et  al.  v.  PUGH. 
(Snpreme  Court  of  Alabama.   April  23,  1903.) 

PUBLIC  LANDS-RAILROAD  GRANTS-RESUUP- 
TION  BT  GOVBRNMBNT— SUBSEQUENT 
CONVBTANCK— LIMITATIONS. 

1.  By  Act  Cong.  SepL  29,  1890.  26  Stat  406- 
400.  c.  1040  nj-  S.  Comp.  St.  1901,  pp.  Vi6&- 
1001],  forfeitiDg  to  the  tJnited  States  naeam- 
ed  lands  granted  to  states  to  aid  in  the  con- 
atrnctioQ  of  railroads,  CmurBSS  rainreBted  in 
the  United  States  legal  tlOe  to  the  unearned 
lands. 

2.  The  United  States,  haThig  revested  It- 
■df  with  title  to  the  nneanrad  lands,  eonid 
convey  Uiem  to  complainant's  predecessor  In 
title. 

S.  Title  to  the  lands  did  not  vest  tn  complaln- 
ant^s  predecessor  in  title  until  certificate  issued 
to  ft,  and  limitations  did  not  begin  to  run  in 
favor  of  an  adverse  occupant  of  the  land  until 
snch  time. 

Appeal  from  Circuit  Court  Covington 
County;  John  F.  Hubbard,  Judge. 


Ejectment  by  J<Au  Doe,  on  demise  of  tbe 
VanUrk  Iisnd  ft  Construction  Company  and 
ofhera,  against  John  Pugh.  Judgment  for 
defendant,  and  plaintiff  appeala.  Beversed. 

This  was  a  common-law  action  of  .eject- 
ment, brought  by  the  Williams  Investment 
Company  against  the  appellee,  John  Pugli. 
The  demises  were  laid  in  nine  different  per- 
sons, and  plaintiff  relied  for  a  recovery  upon 
tbe  different  conveyances  to  said  persons  as 
follows:  (1)  A  certiQcate  of  the  lands  In 
controversy  from  the  GcDeral  liand  Office  at 
Washington,  D.  C,  approved  bj  the  Secre- 
tary of  the  Interior  April  24,  1803,  to  tbe  Mo- 
bile &  Glrard  Railroad  Company  for  tbe  use 
and  benefit  of  tbe  Vanklrk  Land  &  Constnic- 
tion  Company,  transferee  of  Mobile  &  Glrard 
Railroad  Company,  under  the  act  of  Congress 
approved  September  29,  1800,  26  Stat  496, 
c  1040  [U.  S.  Comp.  St.  1001,  p.  1598].  (2) 
A  mortgage  executed  by  the  Vanklrk  Land 
&  Construction  Company  on  the  7th  day  of 
April,  1890,  to  J.  W.  Worthlngton,  R.  M. 
Elliott,  and  H.  F.  De  Bardelaben,  conveying 
the  lands  In  controversy.  (3)  Deed  from  M. 
F.  Brooks,  register  In  chancery,  to  Morris 
Adler,  to  lands  In  controversy,  dated  June  1, 
1895.  Said  deed  was  raecuted  under  a  de- 
cree of  the  chancery  court  of  Escambia  coun- 
ty, Ala.,  foreclosing  the  mortgage  above 
named,  wblch  had  been  transfer!^  by  the 
mortgagees  to  Morris  Adler,  he  being  the 
complainant  In  said  chancery  proceeding. 
(4)  Deed  from  Morris  Adler  to  lands  in  con- 
troversy to  tbe  Knowles  Pine  Lend  Company, 
dated  January  20,  1899.  (5)  Deed  from 
Knowles  Pine  Ijind  Company  to  lands  in 
controversy  to  Jesse  P.  Williams,  dated  Au- 
gust 4.  1899.  (6)  Deed  from  J.  P.  Williams 
Co.  and  John  Morrison  to  tbe  Williams  In- 
vestment Company  to  the  lands  In  contro- 
versy, said  deed  being  dated  December  28, 
1890. 

A  duly  certified  copy  of  the  cerOflcato 
above  referred  to  was  offered  In  evidence, 
and  also  the  act  of  Congress  relating  thereto, 
approved  September  20,  1890.  All  tbe  deeds 
and  the  mortgage  above  referred  to,  and  also 
certified  copies  of  the  proceedings  In  chancery 
showing  the  regular  foreclosure  of  said  mort- 
gage, were  also  offered  and  allowed  In  evi- 
dence. The  defendant  offered  evidence  set- 
ting up  adverse  possession -of  the  lands  under 
color  of  title  from  1889  to  the  time  of  trial; 
said  color  of  title  being  a  deed  purporting  to 
be  exMuted  by  Sydney  Barnes  to  defendant 
on  September  15.  1889. 

The  plaintiff  requested  the  court  to  give 
the  general  affirmative  charge  In  Its  favor, 
and  duly  excepted  to  the  court's  refusal  to 
give  said  charge  as  asked.  There  were  yet- 
diet  and  Judgment  for  tbe  defendant 

Henry  Opp  and  Powell  &  Albrltton,  for 
appellant   Hickman  &  Blley,  toi  appellee. 

TYSON,  J.  Action  of  ejectment  There 
are  two  questions  pteaented  fiS'^eclaloD  by 
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the  record  In  this  case.  The  fllrst  fa,  does  the 
plaintiff  show  a  legal  title  to  the  lands  In 
controversy?  It  traces  title  throagb  mesne 
conveyances,  r^rularly  ezecnted,  back  to  the 
Van  Kirk  Land  &  Construction  Company. 
That  company  d^ved  Its  title  under  the  act 
of  OoDgress  approved  September  20,  1890, 
26  Stat.  4&&-199,  c.  1040  [U.  S.  Comp.  8t 
1901.  pp.  1598-1601],  evidenced  by  the  cer- 
tlflcate  of  Lamoreux,  commissioner,  of  date 
April  24,  1893,  made  In  pursuance  of  said  act 
The  effect  of  the  act  of  Congress  was  to 
divest  the  legal  title  to  these  lands  out  of 
the  state  of  Alabama,  and  to  Invest  It  In  the 
United  States.  Dudley  v.  Gallups,  128  Ala. 
236,  238,  29  South.  616;  Sullivan  v.  Van 
Kirk  Land  &  Construction  Co.,  124  Ala.  225, 
26  South.  926.  The  railroad  company,  not 
having  earned  these  lands,  never  at  any  time 
had  any  title  to  them,  either  legal  or  equita- 
ble. And  when  the  United  States  reinvested 
Itself  with  the  legal  title,  by  divesting  it  out 
of  its  trustee,  the  state  of  Alabama,  It  had 
both  tbe  legal  and  equitable  title,  and  could, 
of  course,  convey  them  to  the  construction 
company,  which  It  .effectually  did  by  the  cer^ 
tiflcate.   Section  1813.  Code. 

The  other  question  is,  when  did  the  statute 
of  limitations  of  10  years  begin  to  run  In 
favor  of  defendant?  It  la  conceded  that  It 
did  not  run  against  the  state  of  Alabama 
while  It  held  the  legal  title  as  trustee,  or 
against  the  United  States  after  It  became  re> 
invested  vrlth  the  title.  The  contention  is 
that  it  began  to  ran  from  tbe  date  of  ^e 
approval  of  the  act  of  Congress  (September 
29,  1890),  and,  this  action  not  having  beeA 
brought  until  October,  1901,  tte  bar  Is  com- 
plete. If  the  date  of  the  approval  of  the 
act  Is  the  period  of  time  when  the  construc- 
tion company  acquired  the  legal  title  to  the 
lands,  then  undoubtedly  the  bar  was  com- 
plete when  this  suit  was  brought  But  It 
was  not  until  the  settlement  was  made  under 
the  act,  and  the  lands  selected  and  set  apart 
to  the  construction  company,  that  it  acquired 
the  title.  Sullivan  v.  Van  Elrk  Land  &  Con- 
struction Co.,  supra.  In  other  words,  it  was 
not  until  the  eertlflcate  was  Issued  (April  24. 
1803)  that  the  title  passed  out  of  the  United 
States  to  that  company.  This  being  true, 
this  suit  was  brought  In  time.  The  affirma- 
tive charge  requited  by  plaintiff  should  have 
been  given. 

Reversed  and  remanded. 


(U7  Ala.  «6) 

MOHB  «t  aL  T.  GRIFFIN. 
(Supreme  Court  of  Alabama.  Hay  14, 

HORTOAGES—rRAlTD— EVIDENCE— BURDEN  OF 
PROOF. 

1.  Evidence  In  a  suit  to  avoid  a  mortgage  on 
the  ground  that  defendant  fraudulently  repre- 
sented that  complainant  was  merely  signing  as 
security  for  her  husband  held  insufficient  to 
show  fraud. 

2.  Any  fraud  of  complainant's  husband  in 

f  l  See  If  or^uei,  vol.  SB,  Cmt.  Dls.  |  Ut 


Inducing  her  to  give  a  mortgage  to  defetfdaut 
cannot  avail  her  against  do^endant,  who  did 

not  participate  therein. 

8.  A  mortgage  given  by  complainant  to  de- 
fendant showing  on  its  face  that  it  was  fiiven 
to  aecare  a  debt  due  defendant  by  complainant 
as  principal,  she  has  the  burden  of  proof  In  a 
suit  to  avoid  it  on  the  ground  that  sne  gave  it 
as  surety  for  her  husband. 

Appeal  from  Chancery  Court,  Bullock  Coun- 
ty; W.  L.  Parka,  Chancellor. 

Suit  by  Ada  J.  Griffin  against  M.  Mohr  and 
another.  Decree  for  complainant  Defend- 
ant Mohr  appeals.  Reversed. 

Lomax,  Crum  &  Weil  and  Jinks  ft  Blue, 
for  appellant  Tom  8.  Frazer  and  Norman  ft 
Baldwin,  for  appellee. 

HARALSON,  J.  Tbe  facts  of  tbe  case  are 
substantially,  that  prior  to  the  1st  day  of 
April,  1899,  the  complainant  Ada  J.  Orlfflu, 
a  married  woman,  the  vlfe  of  J.  B.  Griffin, 
owned  and  possessed  610  acres  of  land  de- 
scribed in  the  bUl,  lying  In  Bullock  county, 
on  which  she  and  her  husband  resided;  that 
the  complainant  purchased  the  lands  from 
her  father,  J.  E.  HIghtower,  in  October,  1897. 
and  he  made  her  a  deed  thereto,  but  there 
remained  due  and  owing  to  said  Hlghtom 
on  the  purchase  money  for  said  land,  the  sum 
of  $803.07,  to  secure  which  she  had  promised 
to  give  him  a  mortgage  on  the  lands.  Mrs. 
Orlffln  had  borrowed  $l.eoo,~a  part  of  tbe 
money  vrith  which  to  pay  her  father  for  the 
lands,— from  tbe  American  Freehold  Mort> 
gage  Company  of  London,  and  also  the  sum 
of  f  128  from  the  Land  Company  of  Alabama, 
to  secure  wtateh.  she  and  her  hosbuia  bad 
executed  mortgages  on  said  lands  to  aald 
companies  re^ectivdy.  which  soms,  togetber 
with  tbe  9803.07.  aggregated  12,531.07  she 
owed  on  the  lands,  besides  whist  Interest 
there  may  liave  acoumntated.   J.  B.  Qrlffln, 
the  husband  of  complainant  bad  been  culti- 
vating these  lands  under  lease  from  bis  wlfe^ 
for  several  years  prior  to  18^  and  owned 
the  stock  and  personal  proper^  vritli  wbl^ 
he  did  the  farming.   He  procured  advuioes 
to  make  the  crops  In  these  years  from  ihe 
defendant,  M.  Mohr,  of  Montgomery,  and  to 
secure  him  therefor,  mortgaged  to  him  from 
year  to  year  the  crops  to  be  grown  on  tlie 
lands,  and  all  bis  personal  property,  Inclod- 
ing  the  mules  and  borses,  etc.,  with  which  be 
ran  the  fornu  On  the  Ist  of  April,  189^  the 
debts  which  said  J.  B.  Orlffln  owed  the  de- 
fendant on  these  several  mortgages,  anunmt- 
ed  to  about  ¥1,445.  Defendant  had  refoaed 
to  make  further  advances.  GrllBtt  was  anx- 
ious and  cimcemed  to  be  put  in  positlfHi  by 
wlUch  be  could  secure  advances,  and  HI|^ 
tower  was  concerned  to  collect  bis  fSOB^, 
due  him  on  the  land,  m  to  have  It  secured. 
They  came  to  Montgomery  to  see  defendant, 
and  as  a  result  of  a  conference  between 
tbem.  according  to  defendant's  versltm  of  It, 
which  the  evidence  tends  to  suppcnrt,  defend- 
ant stated  ttaat  be  was  wining  to  pay  the 
debt  Mrs.  Orlffln  owed  Hl^rtower  <hi  tlie 
Digitized  byVjOOglC 


ICOHS  T.  GRIFFIN. 


S79 


land,  and  mH  and  traiufor  to  bcr  the  debts 
lie  held  against  her  hndMnd,  J.  XL  Oriffln, 
secured  by  the  nuKtgaxea  referred  to,  antoant- 
ing  to  about  fl»44B.*wbleb,  with  the  9808.07 
she  owed  to  IUghtower»  acgngated  ^a4&07. 
If  Mn.  GrifOn  would  ttcecute  to  him  a  mort- 
gage on  hmr  aald  lands  to  secaxe  the  payment 
of  said  Bum.  Whether  defendant  or  said 
Hightower  and  OrlfBn  propoted  thla  arrange* 
ment  does  not  cortalnly  a^ear,  bnt  It  can 
make  no  dUfaenee  which,  as  It  was  no  mora 
than  preliminary  negotiaticma  for  an  arrange- 
ment to  be  cArrled  out  In  the  futnr^  If  con* 
salted  to.  Some  month  or  six  weeks  after 
this  conference,  and  on  the  Ist  April,  1888, 
J.  B.  Oriflin  and  hla  wife,  the  complainant, 
came  to  Mimtgom^  to  see  the  defendant, 
with  the  view  of  carrying  said  proposed  ar- 
rangement into  effect  After  flielr  atrlval, 
they  conferred  with  defendant,  and  as  a  re- 
sult, they  repaired  with  Um  to  the  office  of 
the  attomeya  of  defendant;  to  which  place 
also  the  attorney  of  Gtlffln,  with  whom  Grif- 
An  had  already  conferred,  was  Invited.  The 
most  of  the  bnsinesa  day  was  spent  at  this 
office  In  talking  ovot  the  propoted  arrange- 
ment, and  in  the  proration  of  the  semal 
papers  that  were  executed  on  the  occasion, 
carrying  into  effect  the  agreonent  that  was 
reached.  The  first  paper  was  a  mortgage,  by 
Mra.  Grlfiln,  Joined  In  by  her  husband,  on 
said  lands  to  secore  a  note  by  her  and  ha 
husband,  of  the  same  date,  for  f%248.0T,  pay^ 
able  on  the  lat  April,  1903.  with  five  interest 
notes  for  the  interest  for  each  year  payable, 
respectively,  on  the  let  April  each  year  there- 
after, the  last  note,  toe  980,  being  payable  on 
let  April,  1903.  The  mortgage  recited  that 
the  indebtedness  was  from  complainant,  Mrs. 
GrUDn,  to  defendant,  loaned  to  her  bj  Um. 
It  provided  that  on  defaolt  In  payment  of  the 
interest  aa  it  became  doe  va  said  notes,  at 
the  option  of  the  defendant,  the  mortgagee^ 
the  whole  sum  of  money  secured  should  be- 
oome  due  and  payable  and  the  mortgage  lia- 
ble to  foreclosure.  It  also  recited,  that  it 
was  given  subject  to  the  ivior  mcrtgage  of 
said  two  loan  companies.  The  second  was  ^ 
paper.  1^  which  It  was  arranged,  that  it  the 
mortsasa  wae  not  paid  at  maturity,  it  might 
on  conditions  mentioned  tiwreln  be  extended 
Cor  anothor  five  years,  maktaig  it  ten  years  tn 
whUih  Mra.  Oriffln  might,  if  needed,  and  con- 
dltloDB  were  compiled  irttb,  be  induced  by 
defendant  In  the  payment  of  her  said  mmt- 
gage  debt  and  interest  This  contract  was 
olgned  by  the  complainant  and  the  defend- 
ant; br  And  with  the  consent  of  J.  B.  Griffin, 
the  hnsband  of  complainant 

There  was,  at  the  same  time;  executed  by 
the  complainant  and  the  defendant,  with  the 
written  emsent  of  complainant's  husband  In- 
dorsed thereon,  another  agreement  reciting 
the  execution  and  silvery  by  complainant  to 
defbudant,  of  aald  mor^ge;  the  object  of 
wbldi,  aa  it  appears  tm  Ite  fhce,  was  to  put 
In  written  form,  and  not  to  leave  It  open  for 
depute,  whfct  was  the  real  consideration  tai 


which  said  mortgage,  and  the  contract  be- 
tween the  parties  In  referexKe  to  the  same 
had  been  encnted.  It  appears,  as  plainly  aa 
it  had  bemi  vreitten  out  on  the  fitce  of  the 
paper  Itself,  what  the  real  purpose  and  agree- 
ment between  the  parties  were,  so  as  to  pre- 
clnde  any  dispute  tai  reference  thereto,  such 
as  we  have  before  us  now.  The  paper  recit- 
ed: "It  is  understood  axid  agreed  between 
ttie  aald  Ada  3.  Qxlttn  and  Htehael  Mohr, 
that  the  said  consldeiatlon  [of  the  mortgage] 
Is  oompcoed  as  ftrtlows:  Bight  hundred  and 
eight  and  dolhirs  (f808.03)  which  was 
advanced  in  cosh  this  day  by  the  said  Mi- 
chael Mohr  to  the  said  Ada  J.  Griffin,  tor  flie 
purpooe  of  paying  the  same  to  J.  B.  Hightow- 
er, in  payment  of  the  balance  due  him  by  tba 
said  Ada  J.  Griffin,  as  purchase  money  far 
the  lands  so  mortgaged  by  the  sold  Ada  J. 
Griffin  to  the  sold  'lOchael  Mohr;  fourteen 
hundred  and  forty  aVib*  doUan  <fl,440.0D 
for  the  purchase  by  the  said  Ada  J.  Oriffln 
from  the  said  Michael  Mohr  of  certain  In- 
debtedness, amounting  to  said  sum,  due  to 
the  aald  Michael  Mohr  by  the  said  J.  B.  Grif- 
fin, whtoh  said  IndebtednesB  is  secured  by 
certain  nuntgagee  on  the  property  (tf  J.  E. 
Griffin.  The  dalm  bdd  by  tlie  said  Mohr 
against  the  said  J.  B.  Griffin,  has  this  day 
been  transferred  to  the  said  Ada  3.  Griffin, 
and  the  said  sum  of  fourteen  hundred  and 
forty  and  Vio»  dollan  (fl,440m)  U  the 
amount  agreed  to  be  paid  by  her  to  parent 
of  said  transfer.** 

As  if  this  were  not  enough  to  foreclose  all 
dispute  as  to  the  transaction,  a  receipt  was, 
at  the  same  time,  executed  hy  complainant 
to  defendant  acknowle^lng  the  delivery  to 
hw  by  d^endant  of  sevm  different  mort 
gages  by  J.  B.  Griffin  to-defendant  In  differ- 
ent amounts,  tbe  first  for  the  year  1894  Cor 
«60a  and  tbe  hut,  dated  Jannazy  fi,  1897, 
and  payable  on  tlie-  1st  U  Septembo',  1897, 
for  $1,445,  together  with  the  notes  mentioned 
In  each  mortgage,  whlcdi  rece^  stated:  "All 
of  said  papers  have  this  day  been  sold  and 
tranaf«red  to  me  the  said  M.  Mohr,  and . 
which  were  iield  by  lilm  to  secure  an  Indebt- 
edness due  by  tiie  sold  J.  B.  Griffin  to  him, 
amounting  to  the  anm  of  $1,440.0^  which 
said  Indebtedness  has  been  sold  and  trans- 
ferred to  me  this  day  by  tbe  said  M.  Mohr 
together  with  the  above-described  papers." 

Mr.  Well,  the  attorney  who  prepared  the 
papers  tcr  the  parties,  as  he  was  Instructed 
by  them  to  do,  teetlfled  that  each  of  said  pa- 
pen  were  signed  In  his  presence  by  the  par- 
ties purporting  to  have  signed  them;  that 
they  were  all  read  over  and  explained  to  Mrs. 
Griffin  and  her  hnaband  who  were  present; 
tiiat  Mr.  J.  D.  Norman,  an  attorney  from 
Union  ^jtringa,  was  present  at  the  time,  and 
«aunlned  the  papers  for  Mrs.  Griffin  before 
they  were  rigned.  He  also  testified,  that 
nothing  was  said  by  defendant  in  his  pres- 
ence elttier  to  Mrs.  or  Mr.  Griffin  In  refermce 
to  the  execution  of  tiie  papers  by  Mrs.  Grif- 
fin, as  surety  for  her  husband'snileM.  and 
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that  witness  explained  to  complainant  and 
told  her  what  tlie  papers  were;  that  he  de- 
llTered  to  Mrs.  GrUfin  tbe  papers  mentioned 
In  the  receipt  at  tlie  time  she  executed  the 
same. 

In  this  connection  It  may  be  stated  that 
Mr.  Norman,  who  was  present  at  the  office 
of  defendant's  attorney  the  day  the  papers 
were  prepared,  was  examined  by  the  com- 
plainant and  he  testified  as  to  these  papers: 
"After  the  papers  were  handed  me,  I  took 
them  and  went  to  one  corner  of  the  room 
*  *  *  and  read  them  over.  I  explained 
the  papers  to  both  of  them  [Mrs.  and  Mr. 
Griffin]  and  told  them,  that  one  was  a  mort- 
gage given  by  Mrs.  Griffin  on  her  land  to 
secure  the  debt  described  In  It,  which  amount- 
ed to  something  over  $2,000;  and  that  the 
effect  of  the  papers  was,  that  Mr.  Mohr  was 
transferring  to  Mrs.  Griffin  a  debt,  which 
be  claimed  against  Mr.  Griffin;  and  I  stated 
that  if  that  was  the  agreement  between  them, 
tbe  papers  were  properly  prepared.  I  also 
.^plained  the  effect  of  the  agreement  which 
Mr.  Mohr  was  to  sign  in  reference  to  the 
extension  of  the  debt  for  several  years,  and 
after  explaining  to  them  the  papers  which 
had  been  handed  to  me,  I  told  them  the  pa- 
pers were  drawn  np  In  accordance  with 
what  Mr.  Griffin  had  told  me  was  the  agree- 
ment." He  stated  further,  that  he  did  not 
remember  seeing  the  papers  signed,  and  his 
recollection  was,  that  he  left  the  office  be- 
fore they  were  signed. 

It  was  shown,  that  on  the  same  day  after 
these  papers  were  executed,  complainant 
borrowed  from  L.  Bemheimer  in  Montgom- 
ery, $300,  and  executed  to  him  a  mortgage 
on  the  stock  and  personal  property  she  had 
acquired  that  day  from  defendant.  Mrs. 
Griffin  so  testified,  and  Mr.  Bemheimer  testi- 
fied that  he  asked  her  at  the  time,  how  she 
came  Into  the  possession  of  the  property, 
and  she  stated,  tliat  she  had  bought  it  from 
Mr.  Mohr  by  giving  a  mortgage  to  him  on 
some  land,  which  statement  he  found  to  be 
true,  and  he  let  her  have  the  money.  An  ef- 
fort was  made  to  show  that  she  did  not  bor- 
row this  mooey,  but  that  her  husband  did, 
but  It  was  futile.  The  mortgage  is  attached 
to  Bemheimer's  testimony,  signed  by  com- 
plainant first,  and  her  husband  afterwards, 
and  the  overwhelming  weight  of  the  evidence 
shows  It  was  Mrs.  Griffin's  transaction. 

The  defendant  Introduced  three  letters  par- 
porting  to  have  been  written  by  Mrs.  Griffin 
to  defendant,  the  first  without  date.  In  which 
she  stated  that  she  desired  to  purchase  from 
him  the  indebtedness  of  her  husband  to  him, 
to  tiie  amount  of  $1,250.50;  that  she  could 
not  pay  cash  but  could  give  him  security  by 
a  second  mortgage  on  her  land.  This  was 
accompanied  by  a  postscript.  In  which  she 
explains  more  fully  her  desires,  and  says 
she  sends  him  the  numbers  of  her  land,  so 
that  he  could  have  the  mortgage  prepared 
and  sent  to  her,  promising  that  she  would 
Qzecute  and  return  it. 


The  other  lettw  was  dated  NoTcmher  26, 
1897,  written  by  her  to  defendant,  stating 
that  she  wished  to  purchase  from  him  the 
Indebtedness  of  her  husl)and  to  him,  end 
the  papers  he  held  against  blm,  that  she 
could  not  pay  cash  but  could  give  satis- 
factory security  by  a  second  mortgage  on 
her  land,  and  that  Mr.  Griffin  would  explain 
the  matter  to  him  fully. 

When  these  papera  were  shown  to  her 
while  she  was  being  examined,  and  after 
examining  them,  she  testified  that  she  signed 
them,  and  as  to  the  last  one,  she  stated  she 
wrote  and  signed  it  Afterwards,  on  re- 
buttal, after  much  questioning,  she  stated 
she  did  not  sign  the  one  first  referred  to. 
Mr.  Griffin  testified  that  the  letters  related  to 
a  proposed  effort  to  borrow  the  amount  from 
the  loan  company. 

The  complainant  filed  this  bill  on  the  15th 
April,  1901,  maldng  said  M,  Mohr  and  her 
husband,  J.  B.  Griffin,  parties  defendant 
She  attacks  the  mortgage  of  complainant  to 
defendant  as  having  been  procured  from  her 
by  the  fraud  of  her  husband  and  defendant 
in  baring  said  debt  of  $1,445  due  by  the 
husband  to  defendant  transferred  and  assign- 
ed to  her,  and  Included  In  the  note  given  by 
her  to  defendant;  avers  that  she  was  under 
the  dominion  and  control  of  her  husband, 
and  that  defendant  told  her  at  the  time 
that  she  was  simply  signing  as  secuilly  for 
her  husband  until  he  could  pay  the  debt 
The  prayer  of  the  bill  Is,  that  the  several 
notes  and  mortgages  of  J.  B.  Grlflin  to  de- 
fendant Mohr,  transferred  by  the  latter  to 
complainant  and  which  are  alleged  to  be 
In  the  possession  of  said  J.  B.  Griffin,  may 
be  decreed  to  be  ordered  to  be  returned  to 
said  Mohr,  and  that  her  mortgage  to  said 
Mohr  be  corrected  by  excluding  therefrom 
the  Indebtedness  recited  therein,  except  fhe 
debt  to  said  Hightower  for  $803.07,  which 
she  offers  to  pay  to  defendant  and  as  for 
which  said  mortgage  Is  not  sought  to  be 
cancelled  or  corrected. 

The  defendant  Mohr  filed  his  answer  In 
which  he  denied  the  material  allegations  of 
the  bill,  and  averred  the  bona  fides  of  his 
mortgage  and  that  the  same  was  freely  and 
voluntarily  executed  by  complainant,  with- 
out any  fraud  or  misrepresentations  on  his 
part;  that  the  same  was  not  given  as  a 
security  for  the  debt  of  complainant's  hus- 
band, but  for  the  purchase  by  her  of  her 
husband's  Indebtedness  to  him,  and  for  the 
amount  advanced  by  him  to  pay  her  In- 
debtedness to  her  father,  J.  E.  Hightower. 
He  also  filed  his  cross-bill  against  complain- 
ant and  her  husband,  J,  R  Griffin,  setting 
up  said  mortgage,  and  default  in  the  pay- 
ment of  the  Interest  notes,  except  the  first 
one,  $119.84,  and  praying  for  a  foreclosure 
of  the  same. 

The  chancellor  on  a  submission  of  tb* 
cause  and  pleadings  and  proofs,  decreed  that 
complainant  was  entitied  to  rell-'.f;  tiiat  the 
debt  secured  by  the  mortgage  from  JBom^ 
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plalnant  to  respondent  Molir.  except  the 
amount  of  the  pnrchaw  money  paid  J.  B. 
Hlghtower  by  blm  for  complainant,  vtiB  the 
of  tbe  linsband.  J.  B.  Grlffln,  and  that 
complainant  gave  aald  mortgage  as  surety 
for  the  same,  and  as  to  that  part  of  said 
debt,  said  mwtgage  waa  Ttdd,  and  was  or- 
OskA  canceled,  but  abonld  stand  aa  secnrl^ 
for  the  pnrcbaae  mtmey  advanced  by  defend- 
ant Mohr  to  comirtalnant  for  Bald  Hli^tovrer. 

Tbe  complainant* a  InalBtence  In  the  case 
Is,  that  Bbe  did  not  pnrcbaae  the  mortgages 
or  claims  of  defendant  Mohr  against  her 
husband,  and  to  the  extent  of  aald  debt 
which  was  Included  In  aald  mor^ge,  waa 
a  security  tor  her  husband's  debt  and  void; 
that  thouc^  said  mortgage  is  in  form  a  tranft- 
fer,  she  was  under  tbe  domlnltm  and  amtral 
of  her  husband  and  was  unduly  Influenced 
bj  him  to  make  the  aame;  that  he  and  de- 
fendant Mohr  peqwtrated  a  fraud  vpoa  her 
In  having  said  debt  of  fl,44B,  so  due  by 
her  husband  to  Mohr,  tranaferred  to  her  and 
Included  In  the  note  she  made,  and  she  did 
not  freely  and  voluntarily  execute  the  same. 

As  to  the  fraud  she  deems  It  necessary  to 
aver  her  husband  practiced  on  her,  we  may 
say.  It  does  appear  that  her  husband  de8b«d 
her  to  execute  said  note  and  mwtgage,  al- 
though he  now  lends  himself  to  makli^  the 
defense  by  bla  wife,  that  In  so  doing  he  per- 
petrated a  fraud  on  her.  It  is  difficult  to 
perc^ve  his  motive  In  practleing  such  a 
fraud  on  her.  He  owed  the  debt  and  she 
knew  that  fact;  he  could  not  readily  pro- 
cure advances  to  cultivate  tbe  farm  without 
giving  securlly;  all  he  had  was  tied  up  un- 
der his  Mohr  mortgages,  and  one  can  well 
see  why.  in  order  to  cultivate  the  farm,  he 
would  desire  to  remove  this  Impediment  out 
of  bis  way,  and  why  complainant  should  be 
willing  and  even  anxious  to  assist  him  In 
doing  80,  especially  If  In  purchasing  tbe  se- 
curities against  lilm,  she  might  get  five 
yean,  or  even  ten,  In  which  to  pay  them. 
That  Buch  a  deal  was  effected  with  Mohr, 
does  not  certainly  appear  to  have  been  so 
injudicious  a  transaction  as  to  appear  nn- 
eonsdcmable  or  even  unreasonable  on  Its 
&ce.  From  the  husband's  standpoint;  it  ap- 
peared to  be  the  wise  thing  to  da  If  not, 
why  did  he  counsel  ItT  There  was  no  ccm- 
slderatlon  accruing  from  Mohr  to  him,  for 
him  to  do  so;  and  from  Mrs.  Orlffln's  point 
(tf  view,  she  might;  also,  have  regarded  It  as 
well  and  irise  to  accomplish  tbe  trade  on 
such  terms.  But,  aside  fnmi  this,  there  Is 
no  sufficient  evidence  to  sustain  the  charge 
of  fraud,  either  on  her  husband's  part  or  on 
M<dir*s.  There  was  nothing  concealed,  the 
-whole  transaction  was  laid  bare  to  her  and 
fully  explained  by  the  attorneys  on  both 
iddes,— the  one  representing  Mohr,  and  tbe 
(me  employed  to  reivesent  h«  and  her  hus- 
band's Interest  About  the  only  thing  of 
Impwtance  relied  m  is,  that  as  alleged, 
■he  was  young  and  Inexperienced  and  her 
fau^nd  urged  her  to  sign  the  mor^ge, 


while  she  bedtated  to  do  so,  and  that  Mohr 
told  her  if  she  signed,  It  was  but  going  se- 
curity tm  her  husband.  There  is  no  evi- 
dence that  she  knew  tbe  dicrereuce,  at  the 
time,  between  buying  tbe  debt,  and  standing 
security  tot  ft  Such  an  assurance  from 
Mohr  could  Bcarcdy  have  had  Influence  with 
her,  unless  she  knew  nr  was  Informed  that 
she  could  not  stand  her  husband's  security, 
and  if  she  did  so,  tbe  undertaking  would  be 
void.  Mohr  knew  the  difference,  and  It  dora 
not  Seem  reasonable,  that  he  would  have 
made  such  a  statement,  while  he  was  doii^ 
bis  beet  to  avoid  suiA  a  result  by  having 
ev«ythlng  that  ms  done  written  out  and 
fully  explained  before  a  paper  was  signed. 
Mohr  denies  he  made  such  a  statemmt  His 
attorney  who  was  present  all  Qie  time  de> 
nles  that  it  was  made,  so  far  as  he  heard; 
he  read  over  the  papers  to  bee  and  explained 
their  legal  Import  and  so  did  the  attorney 
of  herself  and  husband;  and  that  she  vraa 
fully  and  fahrly  advised  of  what  she  was 
doing,  abundantly  appears  from  the  oral  tes- 
tlm(my  as  well  as  from  the  several  papera 
she  s^tned.  The  utmost  caution  seems  to 
have  been  taken  to  have  everything  under- 
atood  and  to  leave  nothing  opea  to  dispute^ 
BO  far  as  vrdl  and  plainly  written  docu- 
mente  could  foreclose  It  Moreover,  It  does 
not  appear  that  Mobr  ever  partldpated  In 
any  fraud  or  undue  Influence  exercised  by 
the  hiuband  ofer  complainant  if  he  did 
enrclse  any,  to  Induce  ber  to  sign  said 
mortgage  without  which  she  Is  not  entitled 
to  the  relief  she  seeks  against  him.  Piatt 
L.  ft  I.  Co.  V.  McGIaln  (Ala.)  83  South.  18S. 

As  to  the  otbet  defense,  that  the  making 
of  said  mwtgage  was  a  mere  security  by  her 
for  her  tauetmnd,  and  that  she  did  not  pur* 
chase  his  debt  to  Mobr,  it  may  be  said, 
that  there  is  no  reasonal:^  ground  tm  such 
a  contention  within  the  evidence  but  is 
agatest  its  overwhelming  weight  If  there 
was  no  fraud  to  the  execution  of  the  papers 
referred  to,  of  which  we  have  said  there  is 
no  satisfactory  evldrace,  tbe  question  of 
what  the  parties  Intended  Is  absolutely  set- 
tled by  the  writtCT  documente  referred  to. 
As  for  the  capacity  of  a  wife  to  buy  a  debt 
of  her  husband,  tbe  question  haa  long  heea 
aettied  with  us.  In  a  kite  case.  First  Na- 
tional Bank  V.  Moragne,  128  Ala.  161,  80 
South.  629,  to  q>eaklng  cmF  the  power  of  tbe 
wife  over  ber  maaey,  it  waa  said  of  the  facts 
In  that  case,  aiq;>UcabIe  here:  ''Being  her 
money,  she  had  a  right  to  give  It  away  to 
her  husband  or  anybody  else,  and  to  apply  it 
by  her  own  band  or  through  her  husband 
directly  to  the  payment  of  bis  debte;  for 
while  tbe  wife  may  not  become  the  hus- 
band's surety,  and  may  not  pledge  her  prop- 
erty to  secure  bis  todebtedneas,  and  her 
pn^erty  cannot  be  taken  for  bis  debts,  it 
cannot  be  doubted  that  of  her  own  volition 
she  may  apply  it  to  the  absolute  payment 
of  his  debts.  Honingswortb  v.  Hill,  116  Ala. 
184  t22  South.  ^^'^^J" p 
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108  Ala.  621,  19  SontlL  21;  Pratt  h.  &  h 
Co.  T.  McGlain.  gnpra;  Villa  Rica  L.  Co.  t. 
Parataln,  92  Ga.  870,  17  S.  E.  840;  2  Beach, 
Contracta,  fi  1308. 

The  mortgage  on  Its  face  shewing  tiiat  It 
was  made  to  secure  the  debt  due  to  the 
mortgagee,  Mohr,  by  the  complainant  as 
principal  and  not  as  surety  for  her  hus- 
band, which  suretyship  the  defendant  de- 
nies, the  bnrden  of  proving  the  debt  was  that 
of  her  husband  and  that  she  was  his  snrety 
In  the  execution  of  the  Instrument,  was  np- 
on  the  complainant,  which  burden  she  baa 
failed  to  discharge.  Lunsford  t,  Harrison, 
131  Ala.  263,  31  South.  24;  OafC<jrd  t.  Speak- 
er, 125  Ala.  498,  27  South.  1008. 

Section  2629  of  the  Code  providing  that 
husband  and  wife  may  contract  with  each 
other  subject  to  the  rules  of  law  as  to  con- 
tracts by  and  between  persons  standing  la 
confidential  relations,  has  no  application  to 
this  case  as  to  complainant's  contract  with 
Mohr,  but  refers  solely  to  contracts  by 
which  the  husband  or  wife  obtains  from  the 
other  some  personal  Interest  or  acquires 
some  enforceable  obligation  or  advantage 
of  the  other.  First  Nat  Bank  v.  Nelson, 
106  Ala.  fi35,  18  South.  154. 

Our  conclusion  Is.  that  the  cbancellor 
erred  In  the  decree  rendered  in  favor  of  the 
complainant  In  the  original  bill,  and  in  deny- 
ing relief  to  defendant  Mobr  under  bis  cross- 
bilL 

Beveraed  and  remanded. 


(1«  Ala.  »l) 

TOWNSEND  T.  STATB. 

(Siqireme  Court  of  Alabama.  May  14,  1803.) 

OAKINa-eBPAIUTB  PROSBCUnONS-INSTRUO- 
TIONS. 

1.  Even  where  there  is  no  conflict  in  the  evi- 
dence as  to  the  guilt  of  the  defendant,  the 
credibDity  of  the  wltneBses  Is  for  the  jury, 
and  it  is  error  to  charge  that  If  they  brieve 
tbB  evidence  they  must  find  the  defendant 

'^2.%efeDdant  and  those  playing  with  him  In 
a  game  of  cards  In  a  public  place  should  have 
been  proceeded  against  separate  and  apart  from 
others  who  played  in  a  oifTerent  game,  though 
at  the  same  time  and  in  the  same  place. 

Appeal  from  Macon  County  Court;  M.  B. 
Abercromble,  Judge. 

Silas  Xownsend  was  convicted  of  gaming, 
and  appeals.  Reversed. 

Wood  &  Martin,  for  api»eUant.  Maasey 
WilKm,  Atty.  Oen^  for  tbe  State. 

TTSON,  J.  It  is  true  there  Is  no  conflict 
In  the  evidence  as  to  the  guUt  of  the  defend- 
ant, but  the  credibility  of  the  witnesses  was 
matter  for  determination  by  the  jury.  It 
was  therefore  raror  for  the  court,  at  the  writ- 
ten request  of  tbe  solicitor,  to  instruct  the 
Jury  that  If  they  believe  the  evidence  they 
must  find  the  defendant  guilty.  This  Instruc- 
tion required  his  conviction,  though  the  Jury 
may  not  have  believed  the  evidence  beyond  a 
reasonable  doubt  Jackson  t.  The  State,  106 


Ala.  12,  17  South.  888;  Carr  v.  The  State, 
104  Ala.  4,  16  South.  150;  Shields  v.  The 
State,  104  Ala.  36,  16  South.  85,  53  Am.  St 
Rep.  17;  Harris  v.  The  State,  100  Ala.  129, 
14  South.  638;  Plerson  v.  The  State.  99  Ala. 
148,  13  South.  660;  Heath  v.  The  State,  90 
Ala.  179, 13  South.  688.  A  charge  In  exactly 
the  same  language  as  this  one  was-held  prop- 
er in  Jones  v.  The  State,  96  Ala.  56, 11  South. 
1^.  But  the  court,  in  considering  It  evi- 
dently overlooked  the  Infirmity  we  have  point- 
ed out  and  which,  in  the  later  decisions  cited 
above,  was  held  to  render  It  bad,  and  the  giv- 
ing of  it  to  be  reversible  error. 

The  affidavit  upon  which  this  defendant 
was  tried  and  convicted  charged  that  he  and 
nine  other  persons  therein  named  played  at 
a  game  with  cards  or  dice,  or  some  device  or 
substitute  for  cards  or  dice.  In  a  highway  or 
some  oth»  public  place.  The  evidence  un- 
dispntedly  showed  that  two  of  the  persons 
named  did  not  play  in  the  same  game  with 
this  defendant  but  played  in  another  game 
at  the  same  place  and  at  the  same  time. 
This  fact  clearly  brings  the  case  within  the 
prlncli^e  that  was  allowed  to  control  in  El- 
liot V.  The  State,  26  Ala.  78,  and  McGehee  v. 
The  State,  58  Ala.  360.  See,  also,  Johnson 
V.  The  State,  44  Ala.  414;  Cox  v.  Tbe  State. 
76  Ala.  66;  lindaey  v.  The  State,  48  Ala.  169. 
This  defendant  and  those  playing  In  the 
game  with  him  shonld  have  beoi  proceeded 
against  separate  and  apart  from  the  others 
who  played  in  a  dUfo^t  game,  or  the  prose- 
cution should  have  been  agaiut  ea^ 
lately. 

Reversed  and  remanded. 


(U7  Ala.  m 

MONROE  V.  STATBL 
(Snprme  Court  of  Alabama.  May  14,  1908.) 
CRIMINAL  LAW— COMPLAINT— 8UFFIOIKNCT. 
1.  A  complamt  which  merely  avers  that  af- 
fiant "has  reasoD  to  believe  aud  does  believ^ 
that  defendant  has  committed  a  designated  of- 
feuse  is  InsuflDcient  as  a  basis  for  a  criminal 
prosecution,  not  being  the  equivalent  ot  an 
averment  of  the  existence  of  pnAaMe  caoaa 
to  believe  and  belief. 

Appeal  from  Elmore  Connt7  Oonrt;  H.  J. 
I^ncaster,  Judge. 

Hoxie  Monroe  was  amvicted  of  erim^  and 
appeals.  Bevrased. 

The  itrosecntlon  against  the  appellant  In 
this  case  was  commenced  by  an  aflidavit 
made  by  O.  H.  Daniel,  which  affidavit  was 
In  words  and  figures  ae  foUowa:  **Befne 
me.  B.  J.  lAncaster,  judge  of  the  county 
court  ot  said  county,  personally  appeared  O. 
H.  Daniel,  who.  by  me  first  duly  sworn,  d»- 
poees  and  says  that  he  has  reasons  to  bdtere. 
and  does  believe,  that  wlthbi  twelve  months 
before  making  this  affidavit  and  In  said 
county.  Box  Monroe,  alias  Boxle  Mcmroe, 
with  the  purpose  to  hinder,  delay,  or  defraud 
affiant,  who  bad  a  lawful  and  valid  claim 

1 1.  S«e  Crutinal  Law,  voL  U.  0^  Dig.  1  m. 
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tiioeto,  under  a  vrittaa  tautnnnent  Ura  cre- 
ated by  law,  fur  mt  or  advuiceab  or  oOcr 
lawful  and  vaUd  claim,  vabal  or  written, 
did  hU  or  temore  penonal  property,  oonatat- 
Ids  of  tec  boabels  of  com,  of  the  value  of 
seran  and  noAot  WO  dtdlan^  ^«  >Ald  Hoz 
M<Hiroe»  alias  Hoacte  Monzoe,  having  at  tlie 
time  a  knowledge  of  the  ezlBtence  of  sneb 
dalm,  ^bat  tbe  peace  and  dignity  -of  tin 
state  of  Alabama.*'  Upon  tills  sflldaTlt  a 
warrant  of  arrest  was  lasoed.  and  the  de- 
fradant  was  tried  and  convicted  ct  ih%  vt- 
fease  charged. 

Massey  WHbod,  Atty.  O^,  for  the  States 

McCIiEIXAN,  0.  J.  The  affirmation  of 
reasons  to  believe  and  belief,  In  a  complaint, 
is  not  tbe  equivalent  of  the  affirmation  of  the 
existence  of  probable  cause  to  hellev^  and 
belief  that  a  designated  offense  was  com- 
mitted by  a  party  named.  It  is  of  easy  con- 
ception that  a  person  might  hare  reasons  to 
believe  that  a  fact  exists,  and  therefore  be- 
lieve that  it  does  exist,  without  having  that 
probable  cause  for  belief  of  Its  existence,  the 
affirmation  of  which  is  tbe  necessary  basis, 
under  the  Coustltutlon  and  statute,  for  a  war- 
rant of  arrest  and  prosecntion  to  couTictlon. 
^e  complaint  In  this  case  affirms  only  that 
the  affiant  "has  reasons  to  believe  and  does 
believe"  that  the  defendant  committed  a  des> 
ignated  offense.  It  did  not  authorise  the  Is- 
suance of  the  warrant  of  arrest.  It  does  not 
sapport  the  Judgment  of  conviction,  and  no 
▼alid  Judgment  can  be  rendered  upon  It. 
The  judgment  will  therefore  be  reTcrsed,  and 
a  Judgment  will  be  here  entered  discharging 
tbe  defendant  Johnson  v.  Stat^  82  Ala.  20, 
2  Soath.  466;  Miles  v.  State,  91  Ala.  106,  11 
Soath.  403;  Butler  v.  State,  130  Ala.  127, 
SO  South.  838. 

Reversed  and  rendered. 


cm  Ala.  195) 

NATIONAL  BUILDING  &  LOAN  ASS^N  T. 

OEUEQATHAM  ct  sL 
(Snpieme  Court  of  AUbama.  May  12,  1908.) 

BUILDINa  AMD  LOAH  HOBTGAOB  —  AMOUNT 
DVB— WITHDRAWAL  ntB-^TTOBNBT'S  FBB 
—BILL  TO  RBDBBU— FORBOLOSURB  UNDER 
POWBR  OF  SALB— BSTECT. 

1.  A  bailding  and  loau  association  mortgage 
prorided  that  the  morteagor  should  pay  all 
anina  wfaleh  tiie  aasociatioD  should  hare  paid 
or  ahonld  be  liable  to  pay  as  attomcy'a  fees 
for  foreclosure.  In  a  bill  to  redeem,  the  mort- 
gagor alleged  that  auiong  mms  improperly 
cSuurged  was  9400  as  an  attorney's  fee,  though 
tiw  associatioD  had  not  paid  or  agreed  to  pay 
that  amount,  bat  had  an  arrangaueDt  with  an 
attorney  for  10  per  cent  of  the  proceeds,  to  be 
taken  out  of  any  excess  after  the  ludebtedness 
was  satisfied.  The  bill  also  alleged  as  an  Im- 
proper charge  940  withdrawal  fee,  though  the 
mortgagor  had  not  withdrawn  his  stock.  Htlir 
that  the  blU  contained  eduity,  and  waa  not 
demorrable,  though  admittfag  a  breach  of  tbe 
obligation  of  the  mortgage. 

2.  A  mortgagor's  eqaity  of  redemption,  to 
protect  which  a  bill  for  an  accounting  .and  re- 
demption ia  filed,  cannot  thereafter  be  defeated 
by  a  sale  nuder  a  power  in  the  mortgage, 
though  after  the  sale  the  bill  is  amended. 


Appeal  fnm  CBty  Oomt  of  IContgcnnayt 
A.  D.  Sayn,  Judge. 

Sntt  by  B.  F,  Gbeatbam  and  another 
against  tta  Nattona!  Bonding  A  Loan  A»> 
sodation.  Fzom  a  decree  overruling  a  de- 
mnner,  defendant  appeals.  Affirmed. 

It  was  averred  In  the  orl{^nal  and  amend- 
ed bills  that  tbe  complainants  bad  borrow- 
ea  14,000  from  the  National  Building  &  Loan 
ABSo<AatIon,  and  to  secure  tbe  payment  there- 
of they  had  executed  and  delivered  to  said 
association  a  mortgage  upon  certain  describ- 
ed lands;  that  tbls  money  wss  borrowed  on 
tbe  ordinary  building  and  loan  plans,  and 
that  tbe  complalnantB  had  been  unable  to 
pay  some  of  the  monthly  bDStallmentB  as 
they  fell  doe,  and  that  such  failure  was  cod- 
tinned  to  a  period  when  the  company's  by- 
lam  antborlzed  a  foreclosure  of  tbe  mort> 
gage  ORcnted  by  complainants;  that  said 
National  Building  ft  Loan  Association  had 
given  notice,  by  advertising,  that  said  mort- 
gage  would  t>e  foreclosed,  under  the  power 
of  sale  contained  therein,  on  October  28; 
1896;  Ibat  antong  the  sums  with  which  tito 
complalmmt  "ma  improperly  charged,  ami  as 
constltnting  parts  of  the  amount  for  which 
the  association  bad  advertised  Said  foreclo- 
sure sale,  was  the  snm  of  9^0;  as  a  with- 
drawal fee;  that  tbe  complabaauts  owed  no 
each  sum,  and  had  never  witbdrawn  their 
stock;  Qiat  ttiere  was  also  included  among 
the  snms  Imprt^riy  charged,  and  tor  which 
tbe  mortgage  was  to  be  foreclosed,  flie  snm 
<tf  9400  as  attomey*B  fees  for  foreclosing 
such  mortgage;  fliat  said  mortgage  contain- 
ed a  provision  for  attorney's  fees  in  case 
of  forecloBore.  but  that  said  assodatlon  "bad 
not  paid  or  agreed  to  pay,  nor  had  It  become 
liable  to  pay,  any  such  sum  for  tbe  fore- 
cloenre  of  said  mortgage;  that  It  had  a 
general  nnderstanding  witii  Its  attorney, 
wblch  ^uvlded.  In  snbstance,  that,  any  fore- 
dOBores  taking  place  tn  Montgomery,  such 
attorn^  might  Inelnde  as  bis  attom^s  fee 
ten  per  cent,  of  Uie  amonnt  for  which  the 
property  shonU  be  offered,  bnt  that  he  was 
to  receive  it  In  whole  or  in  part  only  In  the 
event  that  nothing  was  left  over  after  pay- 
ing the  company's  debts  from  tbe  sale  of  tbe 
property,  wbethw  soeh  snm  should  be  real- 
ised by  the  foreclOBnre  sale,  or  by  a  snbse- 
qnent  sate.  If  tbe  company  should  buy  it  In 
after  foredoeure  sate.**  Tbe  mortgage,  which 
was  attadied  as  sn  exhibit  to  the  amended 
bill,  contained  the  following  stipulation  as 
to  tbe  payment  of  attorney's  fees:  That  the 
mor^gor  should  phy  the  mortgagee  all  sums 
whldi  the  latter  "diall  have  paid,  or  wblch 
It  aball  be  liable  to  pay  as  attorney's  fees 
l!or  services  in  foreclosing  tbls  mortgaged 
property  or  In  defending  or  protecting  tbe 
title  of  tbe  property  hereby  conveyed,  or  in 
obtaining  possession  of  the  sam&*'  Tlie  Mil 
also  attacked  several  otber  charges  as  con* 
talned  in  a  statement  rendered  by  the  as- 
sociation to  the  complainante,  upon  the 
ground  that  they  were  unlaw: 
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proper  charges,  and  should  not  be  made 
against  the  complainants.  There  were  also 
many  allegations  In  the  hill  seeking  to  at- 
tack the  mortgage  on  the  ground  of  usury^ 
the  issuance  of  pald-ap  stock,  and  the  mis- 
management of  the  affairs  of  the  associa- 
tion. The  prayer  of  the  bill  was  that  an 
accounting  be  stated  between  the  complain- 
ants and  the  National  Building  &  Loan  As- 
Bociatlon,  for  the  purpose  of  ascertaining 
the  amount  legally  due  on  said  mortgage,  and 
that  the  complainants  he  permitted  to  re- 
deem; the  complainants  offering  to  pay  such 
sums  as  might  be  ascertained  to  be  due. 
Between  the  time  of  the  filing  of  the  bill 
and  the  filing  of  the  amendment,  the  prop- 
erty was  sold  under  the  power  contained  In 
the  mortgage.  To  the  bill  as  amended  the 
respondent  demurred  upon  the  following 
grounds:  "(1)  Said  bill  is  without  equity, 
In  that  it  shows  that  complainants  made  de- 
fault In  the  payment  of  the  sum  of  money 
which  by  their  contract  they  agreed  and 
bound  themselves  to  pay;  that,  by  reason  of 
such  default  on  the  part  of  the  complain- 
ants, this  respondent  had  the  right  to  fore- 
close said  mortgage  under  the  power  of  sale 
therein  contained,  and  said  bill  shows  no 
sufficient  ground  for  the  interposition  of  this 
court  to  prevent  the  exercise  of  such  power 
of  sale,  or  to  set  aside  such  sale.  (2)  Said 
bill  is  without  equity,  In  this:  It  appears  from 
the  allegations  thereof  that  the  complainants 
made  default  In  the  payment  of  the  sum  of 
money  which  by  their  contract  they  agreed 
and  bound  themselves  to  pay,  and  that  this 
respondent  lawfully  proceeded  to  foreclose 
said  mortgage  under  the  power  of  sale 
therein  contained.  (3)  Said  bill  Is  without 
equity,  in  this:  that  it  appears  that  said 
mortgage  was  lawfully  foreclosed  under  the 
power  of  sale  therein  contained;  that  this 
respondent  bad  the  right  to  purchase  and 
did  purchase  the  mortgaged  property  at  its 
own  sale  at  a  sum  less  than  the  amount  due 
thereon.  Including  the  allied  withdrawal 
fee  and  attorney's  fee  mentioned  in  said  bill. 
(4)  Sbid  bUl  is  without  equity.  In  that  It 
appears  that  said  mortgage  has  been  lawful- 
ly foreclosed;  that  at  such  sale  this  respond- 
ent had  the  right  to  purchase  and  did  pur- 
chase the  property  at  a  sum  less  than  the 
amount  due  on  the  mortgage  debt;  that  an 
action  at  law  is  pending  against  complain- 
ants for  the  balance  due  on  said  debt;  hence 
It  appears  that  complainants  have  a  full  and 
adequate  remedy  at  law,  so  far  as  said  with- 
drawal and  attorney's  fees  are  concerned. 
The  respondent  also  demurred  to  separate 
portions  of  the  bill,  but,  nnder  the  opinion 
on  the  present  appeal.  It  Is  not  necessary  to 
Bet  out  these  grounds  of  demurrer. 

Holloway  ft  Holloway  and  Wm.  L.  Mar- 
tin, for  appellant  Lomax,  Cram  St  Well  and 
J.  M.  Gfallton,  for  appellees. 

DOWDELL,  J.  The  appeal  in  this  case 
la  prcaecuted  from  the  decree  of  the  court 


on  demurrer  to  the  bUL  The  fliat  four 
grounds  of  the  demurrer  are  addressed  to 
the  bill  as  a  whole,  and  were  overruled  by 
the  court  The  grounds  numbered  from  fi 
to  16,  both  inclusive,  are  addressed  to  parts 
of  the  bill,  and  are  therefore  to  be  r^arded 
and  treated  as  se[>arate  demurrers.  Of  these* 
those  numbered  5.  6,  7  and  12  were  sustain- 
ed, and  the  remaining  ones  were  overruled. 
Of  these  latter,  aU  except  the  sixteenth  set 
up  only  matter  embraced  in  those  sustained, 
and  consequently  the  respondent  got  the  full 
benefit  of  what  was  Imiwrfectly  attempted  to 
be  set  up  by  them.  The  sixteenth  is  vague 
and  indefinite.  It  does  not  designate  with 
ttmt  degree  of  certainty  necessary  In  a  de- 
murrer to  a  particular  part  of  the  bill,  but 
leaves  the  court  to  perform  a  labor  which 
the  pleader  seems  unwilling  to  undertake. 

The  bill  as  amended  is  one  for  redemption 
and  an  accounting.  The  bill  avers,  among 
other  things,  that  the  resiwndent  mortgagee 
is  claiming  a  "withdrawal  fee"  of  $40,  and 
an  attorney's  fee  of  $400,  and  is  proceeding 
to  foreclose  for  said  claims  under  the  power 
given  in  the  mortgage,  when  in  fact  the  com- 
plainants do  not  owe  these  amounts,  and  the 
same  are  not  secured  by  the  mortgage.  The 
complainants  submit  themselves  to  the  Ju- 
risdiction of  the  court,  and  offer  to  pay 
whatever  amount  Is  ascertained  to  be  due 
from  them  on  an  accounting  upon  the  mort- 
gage debt  to  the  respondent  We  think  It 
quite  clear  that,  on  these  allegations,  the  bill, 
as  one  to  redeem,  contains  equity,  and  is  not 
open  to  the  demurrer.  While  the  mortgage, 
which  Is  made  an  exhibit  to  the  bill,  shows 
that  an  attorney's  fee  is  provided  for  in  the 
contract  in  the  event  of  a  foreclosure  under 
the  power,  when  such  fee  is  in  fact  paid 
by  the  mortgagee,  or  when  it  may  have  be- 
come a  liability,  yet  it  is  averred  in  the 
bill  that  respondent  has  never  become  lia- 
ble for  the  attorney's  fee  of  $400  which  fa 
claimed  of  the  complainants.  The  charge  In 
tibe  btU  is,  in  substance,  that  the  attorney's 
fee  which  is  claimed  by  the  respondent  de* 
pended  upon  a  contingency,  and  that  tbe 
contingency  has  never  happened. 

It  is  of  no  consequence  that  a  foreclosure 
nnder  the  power  contained  in  the  mortgage 
has  been  had  since  the  filing  of  tbe  bill. 
The  equity  of  redemption,  and  the  right  of 
its  enforcement  by  bill  in  chancery,  under 
the  facts  alleged,  existed  at  the  date  of  the 
filing  of  the  bill;  and,  this  being  true.  It  is 
not  within  the  power  of  the  mortgagee  to 
impair  such  right  by  any  subsequent  act  of 
foreclosure  under  the  power  contained  in 
the  mortgage.  The  court,  having  acquired 
jurisdiction  for  the  purpose  of  an  accounting 
and  redemption,  wilt  set  aside  any  subse- 
quent sale  made  under  the  power  by  tbe 
mortgagee,  when  necessary  to  accomplish 
that  for  which  Jurisdiction  has  been  assumed. 

The  court  properly  ruled  on  the  demurrera 
to  the  bill,  and  its  decree  will  be  afflnved. 
Affirmed. 
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0HEAVE8  T.  SOITTHEBN  BT.  CO.  IN 

HIS8ISSIPPL 

(Supreme  Court  of  Misdsidppi.  May  18.  190B.) 

RAILROAD  nRBMAN— INJURIBS-NBOUOENCa 
OF  BNGINEBR— DECLARATION 
— SUPFICIBNCY. 

1.  ▲  declaration'  tor  injuries  to  a  fireman, 
wliieh  avers  tbat  the;  were  caused  by  the  nbsU- 
gence  of  the  engineer,  hia  superior  officer,  who 
"was  charged  in  the  very  language  of  the  Con- 
stitQtioD,  1  1^  to  have  bad  "the  rlriit  to  control 
and  direct  bia  [the  firnnan't]  •erricea,'*  la  sood 
ou  demurrer. 

On  Snggeetloii  of  Krror,  OTerruIed. 
For  opinion,  see  38  Sontb.  649. 

The  attomeya  for  appellant  filed  a  lengthy 
suggestion  of  error  reviewing  the  allegations 
of  the  declaration,  and  making  the  following 
points:  "The  question  calls  for  a  construc- 
tion of  a  most  Important  prorlfiion  of  our 
state  Constitution.  Judge  Terral,  as  we  un- 
derstand his  opinion,  holds  that  as  a  matter 
of  law  the  engineer  was  a  superior  officer  of 
the  fireman.  He  also  affirms  that  the  fire- 
man was  under  the  direction  of  the  engineer. 
No  allnston  Is  made  by  blm  to  the  rules  of 
the  company,  although  It  was  expressly 
agreed  tbat  the  rules  of  the  company  should 
be  considered  as  especially  pleaded.  In  our 
brief  we  referred  to  a  number  of  rules  which 
are  cleariy  pertinent,  and,  In  our  Judgment, 
controlling,  and,  as  Judge  Terral  refers  to 
none  of  tbem,  we  assume  that  our  brief  was 
1^  some  means  mislaid,  and  not  before  the 
court  at  all.  Judge  Terral  affirms  there  Is 
absolut^y  no  room  for  construction;  that 
the  Constltatlon  is  so  plain  and  unambigu- 
ous tliat  It  needs  no  Interpretation.  This 
AoeB  not  accord  with  the  view  hitherto  tak- 
en by  this  court  of  this  Constitutional  provi- 
slon.  In  the  case  of  Richmond  &  Dan- 
Tllle  B.  R.  Co.  V.  Hush,  71  Miss.  987,  15 
South.  XS3,  its  mining  was  considered  so 
doubtful  that  Judge  Campbell  declined  to 
hold  that  a  conductor,  within  the  meaning  of 
the  Constitution,  Is  a  "person  having  the 
right  to  control  or  direct  the  services  of  the 
brakemen.'  He  did  carefully  consider  and 
interpret  tbat  proTlslou  of  the  Constltatlon 
In  the  case  of  Brans  t.  B.  B.  Co.,  70  Miss. 
629,  12  South.  581.  In  that  case  the  plain- 
tiff was  a  brakeman,  who  was  Injured  by 
the  negligence  of  the  englneo',  who  had  sig- 
naled for  brakes,  and  while  they  were  being 
applied  in  pursuance  of  the  signals  caused  a 
movement  of  the  train  without  proper  warn- 
ing. It  was  claimed  by  counsel  for  Evans 
that  the  engineer  was  the  superlM  agent  or 
officer  or  p^son  having  the  right  to  control 
or  direct  the  services  of  the  brakeman,  for 
the  reason  that  the  engineer  had  the  right  to 
signal  for  brakes,  and  that  when  he  did  so 
he  directed,  as  be  bad  a  right  to  do.  the  serv- 
ices of  the  brakemen  in  the  matter  of  apply- 
ing the  brakes.  This  was  the  case  as  pre- 
sented to  the  court,  and  upon  this  case  Judge 
Cano^bell  proceeded  to  interpret  the  Consti- 
S480.-2S 


tntion.  He  stated  tbat  It  was  not  designed 
by  the  Constitution  to  abrogate  the  rule  of 
law  applicable  to  the  fellow  servant  in  a 
common  employment,  but  merely  to  modify 
It  to  the  extent  as  Indicated  by  section  193 
of  the  Constitution.  He  denied  that  the  en- 
gineer was  a  superior  agent  or  officer  of  the 
brakeman,  or  that  be  was  a  person  having 
the  right  to  control  or  direct  his  services, 
within  the  meaning  of  the  Constitution.  He 
declared  that  the  doctrine  that  one  employd 
Is  the  superior  agent  or  officer  or  person  hav- 
ing the  right  to  control  or  direct  the  services 
of  another  employe  contains  no  room  for  ap- 
plication when  the  two  employes  are  engag- 
ed in  the  performance  of  the  ordinary  du- 
ties prescribed  for  them  respectively  by  the 
rules  of  the  company  and  the  nature  of  the 
service.  Judge  Campbell  then  elaborated 
this  view,  and  In  language  so  perspicuous 
and  virile  that  no  man  can  add  any  strength 
to  It  He  divided  the  section  of  the  Consti- 
tution in  two  parts;  the  first  iiavlng  refer- 
ence to  an  Injury  resulting  from  the  negli- 
gence  of  a  superior  agent  or  officer,  and  the 
second  having  reference  to  the  negligence  of 
a  person  having  the  right  to  control  or  direct 
the  services  of  the  party  injured.  As  to  the 
meaning  of  the  expression  'superior  agent  or 
officer*  he  said,  'The  constitutional  provision 
has  reference  to  a  superior  agent  or  officer  of 
the  sort  well  known  as  such.*  The  superior 
agent  or  officer  of  the  sort  well  known  as 
such  Is  one  whose  position,  powers,  and  du- 
ties mark  blm  out  plainly  as  being  a  vice 
principal,  and  it  cannot  be  said  tbat  an  en^- 
neer  of  a  train  while  discharging  his  ordi- 
nary duties  can  be  put  in  the  position  of  a 
vice  prlnclpaL  Judge  Campbell  thus  defines 
what  la  meant  by  'a  person  having  a  right 
to  control  or  direct  the  services  of  the  party 
Injured':  *A  person  in  the  company's  service, 
by  whatever  name,  who  may  be  Intrusted 
with  the  right  to  control  and  direct  the  serv- 
ices of  others  according  to  bis  discretion  and 
Judgment;  one  to  whom  is  committed  the  dl< 
rection  and  control  of  others  fw  the  accora- 
pllsbment  of  some  end  depending  on  his  in- 
dependent orders  bom  of  the  occasion, 
sprung  from  him  as  a  director,  and  not  con- 
sisting of  the  mere  execution  of  routine  du- 
ties in  pursuance  of  fixed  rules  by  various 
employ^,  each  charged  with  certain  parts  In 
the  general  performance.*  Judge  Campbell 
continues:  *It  may  be  that  under  some  cir- 
cumstances the  engineer  may  be  the  superior 
of  the  brakemen  In  the  meaning  of  the  Con- 
stitution, but  in  the  operation  of  the  train  In 
accordance  with  the  rules  one  Is  no  more 
superior  Uian  the  other,  and  they  are  not 
within  the  rule  established  by  the  Constitu- 
tion.* Judge  Campbell  Iterates  and  reiter- 
ates throughout  his  opinion  that  this  provi- 
sion of  the  Constitution  can  never  apply 
where  both  employes  are  engaged  in  the  dis- 
charge of  routine  duties  In  pursuance  of  fixed 
rules  established  by  the  company  tot  the 
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general  goTeniment  of  tlie  varioiu  employes. 
We  Bobmit  that  this  opinion,  which  contaiiu 
DO  alluBloD  to  the  opinion  by  JTidge  Camp- 
bell, is  diametrically  opposed  to  it,  and  over- 
rules It  We  respectfully  submit  that  It 
abundantly  appears  from  an  Inspection  of 
the  rules  of  the  company  that  the  engineer 
occupies  no  such  relation  to  the  fireman  as 
that  contemplated  by  the  Constitution." 
Counsel  here  quote  and  comment  upon  a 
number  of  the  rules  of  the  company  regard- 
ing the  relations  of  the  engineer  and  fire- 
man, Insisting  that  they  are  largely  iqimn  ttM 
flame  footing. 

WHITFIELD,  a  J.  The  cause  of  action 
Is  stated  in  the  very  language  of  the  Consti- 
tution. Bow  could  a  cause  of  action  thus 
stated  be  demurred  to?  The  opinion  of 
Brother  Terrall  correctly  said,  speaking  of 
the  declaration,  "It  comes  within  the  direct 
provision  of  the  Constitution,  and  yet  It  Is 
demurred  to."  The  Constitution  provides  not 
only  that  "a  superior  agent"  Is  not  a  fellow 
servant  of  those  over  whom  he  Is  such  supe- 
rior agent,  but  it  also  expressly  declares  that 
"any  person  having  the  rlgbt  to  control  or 
direct  the  services  of  the  party  Injured"  la 
not  a  fellow  servant  of  such  person.  The 
question  Is,  not  what  the  rules  of  the  com- 
pany may  provide,  but  whether  the  fact  Is, 
as  shown  by  the  proof,  that  the  i>erson  suing 
was  injured  by  the  negligence  of  some  other 
servant  of  the  company  who  was  either  a 
"sui>erlor  agent  or  officer,"  or.  If  not,  was  a 
"person  having  the  right  to  control  or  direct 
the  services"  of  the  party  Injnred.  It  Is  not 
a  question  whether  the  duties  are  what  are 
called  "routine"  duties  in  the  Evans  Case, 
70  Miss.  629,  12  South.  tSSl.  The  question  is 
simply  and  merely  whether  the  person  suing 
has  been  injured  by  the  negligence  of  an- 
other servant  having  the  "right  to  control  or 
direct  his  services,"  whether  that  right  to  so 
control  and  direct  springs  from  any  rules  of 
the  company  or  from  the  course  of  business 
as  shown  by  the  testimony.  Now,  this  decla- 
ration distinctly  avers  the  cause  4^  action  to 
be  that  the  appellant  was  Injnred  by  the  neg- 
ligence, willful  and  wanton,  of  the  engineer, 
who  is  averred  to  have  had  "the  right  to 
control  and  direct  his  services."  The  demur- 
rer admitting  this,  must,  of  course,  be  over- 
mled.  The  case  should  be  developed  on  Its 
facta,  and,  if  the  testimony  shall  show  that 
the  engineer  did  not  have  the  "right  to  di- 
rect and  control  the  services  of  the  fire- 
man," the  defendant  can  seek  the  benefit 
arising  from  such  testimony  by  proper  in- 
stmctlonB.  Ooonsel  himself  concedes  that 
ctrcunutanceB  may  arise  under  which  an  en- 
gineer would  have  snch  right  This  admis- 
sion BhowB  that  the  action  of  the  court  in 
OTermling  the  demorrer  was  proper,  since 
Uie  declaration  stated  the  Identical  cause  of 
aetlon  the  Gonstltntlon  declares  shall  be 
good.  Whether  one  servant  la  under  the 
control  or  direction  of  another  serrant  is  not 


to  be  determined  by  the  mlea  of  the  com- 
pany. It  is  to  be  determined  always  by  the 
facts  in  the  case  and  the  nature  of  the  act 
performed.  The  facts  surrounding  the  act 
Itself,  and  the  actual  relation  of  the  two 
servants  to  the  act,  these  facts  are  the  only 
proper  tests  of  whether  one  servant  is  under 
the  control  or  direction  of  another.  If  the 
mere  paper  rules  are  to  determine  this  ques- 
tion, then  they  would  settle  the  matter  In 
those  cases  even '  where  the  facts  plainly 
show  that  the  servant  suing  iwas  clearly  un- 
der the  control  and  direction  of  the  servant 
whose  negligence  caused  the  injury.  The 
rules  of  the  company  are,  of  course,  compe- 
tent evidence,  but  they  are  simply  evidence 
at  last;  and  whenever  the  facts  In  any  given 
case  show  that,  notwithstanding  the  rales, 
what  occurred  In  the  particular  case  demon- 
strates the  one  servant  to  have  been  injured 
by  the  negligence  of  another  servant,  who 
had  the  right  to  control  and  direct  his  serv- 
ices, the  facts,  and  not  the  rules,  must  gov- 
ern. But  It  Is  said  that  the  rales  here  were 
agreed  to  be  treated  as  part  of  the  declara- 
tion. If  this  be  granted,  we  find  nothing  in 
the  rules  to  aid  appellant  On  the  contrary, 
on  page  112  of  the  rules  of  the  railroad  com- 
pany (rule  No.  574)  we  find  the  following: 
"When  with  the  engine  they  [meaning  the 
firemen]  must  obey  the  orders  of  the  engine- 
man."  This  shows  clearly  that  even  ac- 
cording to  the  rules,  the  fireman  when  with 
the  engine  Is  not  a  fellow  servant  of  the  en- 
ghieer.  We  wish  to  add  that  the  very  able 
and  learned  brief  of  counsel  for  appellant 
was  not  overlooked  on  the  first  hearing  of 
this  case.  It  was  read  and  re-read,  and  all 
the  authorities  examined.  The  case  was 
consldo-ed  for  some  months,  and  the  delib- 
erate conclusion  reached  Is,  in  our  judgment, 
clearly  correct 
Suggestions  of  error  overruled. 


TAZOO  &  U.  T.  R.  C».  T.  DARDEN. 
(Supreme  Court  of  Mississippi.   May  18^  190S.) 

RAIUtOAX»-lNJtmiBS  TO  LANDft-  DAHAOBS- 

CROPS. 

1.  Wtiere  the  constmctiou  of  a  railroad  csased 
water  to  collect  on  a  portion  of  plaintiff's  land, 
which,  by  reason  thereof,  could  not  he  cultivated, 
plaintiff  was  not  entitled  to  recover  the  valae 
of  the  land,  and,  in  addition,  damages  to  crops 
sot  planted. 

Appeal  from  Circuit  Oonrt  J^ferson  Coiw- 
ty;  J.  A.  Bamaey.  Special  Judge. 

Salt  by  Mrs.  O.  F.  Darden  against  the  Ta- 
aoo  &  Mississippi  Valley  Railroad  Company 
to  recover  for  injuries  to  certain  landa  and 
crops.  From  a  justice's  judgment  in  favor 
of  plaintiff,  affirmed  by  the  drcnit  cpnrt,  de> 
fendant  aniealfl.  Beversed. 

The  snit  was  bronght  In  a  justice  of  tte 
peace  court  on  tlie  following  Itemlaed  state- 
ment of  damages:  ''Damagee  to  crop  of  1901. 
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damagefl  to  cnv  of  1902,  925.00; 
damages  to  Und,  986.00."  From  a  judgment 
for  plaliitlff  for  97(^  defendant  appealed  to  tbe 
drcnlt  court  On  the  trial  In  the  drcnit  court 
the  evidence  abowed  that  tbe  constmctlon  of 
defendant's  railroad  tbrongh  plaintUTs  lands 
bad  caused  water  to  collect  and  pond  on 
about  tbree-quarters  of  an  acre  of  plaintiff's 
land;  tbat  this  land  had  not  been  cnltlTated 
at  an,  and  tbat  the  pond  had  been  on  the 
land  for  about  20  jreara;  that  tiie  land  vas 
wotth  97.60;  and  there  was  evidence  Intro* 
dnced  to  show  the  value  ot  crops  Hat  could 
have  been  raised  on  the  lands  for  the  years 
1801  and  1802  If  It  had  not  been  covered  In 
\rater. 

Mayes  &  Harris  for  appellant  B.  8.  Field, 

fOr  appellee. 

OALHOON,  J.  The  verdict  for  93S  is  plain- 
ly excessive.  The  value  of  the  three-quar- 
ters Of  an  acre  of  land  was  shown  to  be 
97.60,  and  was  not,  and  had  never  been.  In 
cultivation.  One  may  not  recover  for  tbe 
value  of  the  land  rendered  unfit  for  cultiva- 
tion, and  also  damages  to  crops  not  planted. 
I.  G.  B.  B.  Co.  V.  MUler,  6S  MlSf.  760^  10 
South.  61. 

Reversed  and  remanded. 


(83  MlM.  110} 

ABCHKR  St  aL  T.  TAZOO  ft  M.  T.  B.  00. 
(Supreme  Court  of  Mlsabdsid.  May  11,  1906.) 

CONVSTANCES-LIFB  BSTATSB-OONVBTAHOV 

BT  TKNANT-RSUAIKDBR8. 

1.  A  life  tenant  conveyed  to  a  railroad  com- 
paD7  a  right  of  way  acroaa  tlie  land  which  abe 
held  aa  life  tenant,  the  deed  puriwrtlng  to  convey 
a  fee  simple.  The  remainderman  thereafter  con- 
veyed to  the  life  tenant  all  his  interest  which  he 
might  have  iu  said  land  "as  heir  of  his  father." 
Both  tbe  life  tenant  and  the  ranainderman 
hdd  nndo-  a  deed  of  trust  executed  by  the 
life  tenant's  husband.  Eeld,  that  the  railroad  ac- 
quired a  title  In  fee.  the  fact  that  the  son  liad  no 
intoeet  as  h^  at  law  hot  only  as  remainderman 
not  aflectinff  the  title  he  evidently  Intended  to 
eaarey  to  bis  mother. 

Appeal  from  Chancery  Court,  Olalbom 
County;  W.  P.  8.  Ventreas,  Chancellor. 

Suit  by  the  Yazoo  &  MlsslseliHii  Valley 
BaUroad  Company  against  Branch  T.  Archer 
and  otbera.  From  a  decree  for  oom^alnant, 
defeadaata  aroeol.  Affirmed. 

In  1817  B.  T.  Archer  conveyed  his  lands  In 
danxnn  oomi^  to  S.  and  X  Gobum,  in  trust 
for  the  use  and  benefit  of  his  wU^  Ann  B. 
Axcbsr,  for  ber  natural  UfS,  and  at  her  deatii 
to  mdi  cauid  or  children  of  said  Ann  B. 
Archer  as  abouid  be  living  at  tbe  time  of  her 
death.  Both  of  tbe  Oobums  died,  their  ee- 
tates  liavtaig  been  fully  administered.  On 
Mardi  6,  1888,  Urs.  Ann  B.  Archer  conv^ed 
to  t3ie  New  Orleans,  Baton  Bouge,-  incksbuKg 
ft  Memphis  Railroad  Company,  to  all  the 
rights  and  property  of  which  tbe  Taaoo  ft 
Mlaalartppl  Valley  BaUroad  Company  suc- 


ceeded, a  right  of  way  of  100  feet  wide  across 
this  land.  Her  deed  purported  to  convey  a 
fee-simple  title  to  this  strip  of  land.  The 
railroad  company  entered  iqion  the  land,  and 
constructed  and  operated  Its  railroad  there- 
on. On  January  28,  1888,  Branch  T.  Archer, 
one  of  tbe  children  of  B.  T.  and  Ann  B.  Arch- 
er, conveyed  to  his  mother,  Mrs.  Ann '  B. 
Archer,  for  the  consideration  of  9400,  all  bis 
right,  title,  and  interest  in  said  lands,  the 
deed  reciting  tliat  it  was  bis  purpose  to  con- 
vey to  her  "all  Intorest  he  might  have  In  any 
and  all  lands  as  heir  of  his  father."  In  1898, 
aft«  tbs  death  of  Mrs.  Ann  B.  Archer, 
Branch  T.  Archer  and  tbe  other  children  of 
Mrs.  Ann  B,  Archer  who  were  living  when 
she  died  had  a  partition  of  said  lands  by 
agreement,  but  the  railroad  company  liad  no 
notice  of  1^  and  a  part  of  It  was  set  apart 
to  Branch  T.  Ardier.  Bramdi  T.  Aniha  and 
others  taking  under  fhe  deed  of  B.  T.  Archer 
brought  an  actlw  of  ejectment  against  the 
Yasoo  ft  Mississippi  Vall^  BaUroad  Onnpany 
to  recover  this  strip  of  land  granted  for  a 
right  of  way.  The  Taaoo  ft  MiBsIssippi  Val- 
ley Railroad  Company  then  brought  this  suit 
In  the  diancery  court  ot  Obilbom  county  to 
enjoin  the  ejectment  suit,  and  asked  the  court 
to  set  aside  to  It,  out  of  the  part  set  aside 
to  Branch  T,  Archw  in  de  partlthm,  tbe 
land  occupied  by  it  as  a  right  of  way.  From 
a  decree  granting  the  relief  sought  In  the 
bill,  defendants  appealed. 

J.  McGL  Martin,  for  antaUants.  Mayee  ft 
Harris,  tot  appdlee. 

GALHOOX,  J.  If  Ann  B.  Archer  had  own- 
ed the  fee  in  the  right  of  way,  the  railroad 
company  got  It  by  her  deed  of  date  March 
B,  188S.  But  she  did  not  own  the  fee,  but  a 
life  estate  only,  and  the  railroad  company  got 
tbat  aloue  by  the  deed,  and  stood  then  In 
ber  shoes,  with  all  her  rights,  and  none  oth- 
er. If  any  Interest  whatever  passed  by  the 
subsequent  conveyance  of  January  28,  1888, 
by  Branch  T.  Archer  to  Ann  B.  Archer,  who 
was  bis  mother,  this  Interest  Inured  to  flie 
railroad  compai^.  This  conveyance  purports 
to  carry  in  fee  his  undivided  Interest  as  "heir 
at  law"  of  his  father,  Kchard  T.  Archer. 
In  fact,  he  had  no  Interest  as  such  heir  at 
law,  but  be  did  own  an  interest  as  remainder- 
man, to  take  effect  at  the  death  of  bla  motber. 
identical  with  that  be  would  have  had  as 
such  heir  If  bis  father  bad  never  executed  the 
deed  in  trust  to  the  Cobums.  His  mother 
manifest!^  Intended  to  buy  this  Interest,  and 
paid  falm  9400  for  It,  and  he  manifestly  in- 
tended to  convey  this  interest  to  her.  If  he 
did  so  Intend,  tbe  description  of  his  title  as 
being  heir  at  law  of  bis  father  was  an  hon- 
est mistake  of  fact,  not  of  law.  If  he  did  not 
so  intend,  his  representation  of  tbe  deriva- 
tion of  hto  tlUe  was  a  glaring  and  palpable 
fraud.  In  either  case  he  cannot.  In  a  court 
of  equity,  whore  he  now  is,  be  heard  to  say 
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tb&t  his  solemn  conveyance  was  a  mere 
farce,  carrying  absolutely  nothing  to  bis  moth- 
er for  tbe  (400;  and  even  this  be  does  not 
offer  to  restore.  Tbe  railroad  company  has 
the  right  to  hold  and  to  have  the  right  of  way 
taken  out  of  Branch  T.  Archer*!  ahare  of  tbe 
estate  for  its  ownersbip. 
4fflrmed. 


SASSER  et  al.  r.  SBAVT. 
(Supreme  Court  of  Mississippi.  May  11.  1903.) 

QUIBTINO  TITLE— ADHINISTBATOR'0  BAIA- 
VALIDITT— BVIDENCB. 

1.  In  a  salt  to  remore  a  cloud  from  title,  de* 
(eodBDt  claimed  onder  a  sale  of  tbe  lands  by  ao 
administrator  and  complainants  claimed  uuder  a 
mbsequent  sale  by  an  administrator  de  bonis 
Bon.  The  records  pertaining  to  tbe  estate  bad 
been  destroyed,  and  a  decree  was  entered  for 
defendant  on  the  ground  that  the  evidence  failed 
to  show  that  the  first  sale  was  void  or  was 
▼seated.  Tbe  court  desired  to  know  if  complain- 
ants knew  of  any  furtber  testimony,  and  they 
replied  that  they  did  not,  but  that  there  were 
persons  living  who  they  thought  were  familiar 
with  all  the  facts  in  refereuce  to  the  two  sales 
by  the  administrators,  and  asked  to  have  -the  case 
mnanded  for  further  testimony  as  to  tbe  rea- 
sons for  tbe  second  sale^  Etld  error  to  deny  the 
xeqoest. 

Appeal  frcnn  Ohancery  Ootirt,  Lincoln 
County;  H.  C  Conn,  Chancellor. 

Snlt  by  James  M.  Sasaer  and  othera  against 
Mrs.  A.  C.  Seavy.  From  a  decree  for  defend- 
ant, complainants  appeal.  Reversed. 

Complainants  filed  the  bill  to  remove  clouds 
from  their  title  to  200  acres  of  land  describ- 
ed in  the  bin.  Complainants  claimed  title 
through  their  mother,  Mrs.  Catherine  Saaser, 
at  her  heirs  at  law.  Defendant  claimed 
title  throngb  D.  Y.  Sasaer.  J.  G.  H.  Sasser 
died  tbe  owner  of  a  large  tract  of  land  in 
Lincoln  county,  and  in  1869  all  bis  lands 
were  sold  by  his  administrator,  R.  H.  Telder, 
and  D.  y.  Sasser  pnrcbased  at  that  sale 
tbe  land  in  controversy,  and  afterwards 
sold  it  to  Urs.  A.  C.  Seavy.  In  1871,  John 
S.  Lampkin,  as  administrator  de  bonis  non 
of  tiie  estate  of  J.  O.  H.  Sasser,  sold  the 
lands  again,  and  at  that  sale  Mrs.  Catherine 
Sasser  purchased  tbe  land  in  controversy, 
and  she  and  her  tanaband,  D.  V,  Sasser,  went 
Into  poaaeflBkm  of  It  It  was  shown  on  tbe 
trial  ot  the  cause  that  tbe  conttbonse  of  the 
connty  where  tbe  recorda  were  kept  and 
tbe  ivoceedlngs  and  records  pertaining  to 
Oie  estate  of  J.  O.  H.  Sasser  bad  been 
destroyed  by  fire.  After  Ibe  court  had  beard 
all  the  evidence  and  the  argument  of  counsel, 
he  announced  that  a  decree  conld  be  Altered 
for  defendant  on  tbe  ground  that  the  evi- 
dence failed  to  show  that  the  first  sale  was 
void,  or  that  it  was  vacated,  and  that  there 
waa  no  jurisdiction  or  power  In  the  probate 
court  to  order  a  second  sale  by  the  admin- 
istrator de  bonis  non  at  wbldi  complain- 
ant's anceator  purchased.  Complainants,  by 
their  attorney,  then  requested  that  tbe  canae 


be  remanded  to  rules  for  tbe  taking  of  fur- 
ther testimony  on  this  iwint  The  court 
desired  to  know  if  complali^duts  knew  of 
any  furtber  testimony,  and  they  replied  that 
they  did  not,  but  that  there  were  persons 
living  who  they  thought  were  familiar  with 
all  the  facts  in  reference  to  the  two  sales 
by  the  administrators.  The  court  refused  to 
remand  the  cause  to  rules  for  further  evi- 
dence, and  rendered  a  decree  denying  tbe 
relief  sought  by  complainants  and  dismiss- 
ing their  bill. 

P.  Z.  Jonea,  for  appellants.  A.  a  UcNair, 
for  appellee, 

WHITFIELD  a  J.  Witbont  noticing  any 
other  error  assigned,  we  say  now  merely 
that  tbe  court  below  erred  in  not  remanding 
the  case  for  furtber  testimony  as  to  the  rea- 
sons for  a  second  sale.  This  waa  especially 
true  In  view  of  the  fact  that  the  court  evl 
dently  rested  its  decree  upon  tbe  idea  sim- 
ply that  there  bad  been  a  i^rlor  valid  sala 

Decree  reversed,  and  cause  remanded. 


STATE  T.  PANNBLU 
(Supreme  Court  of  Iflssissippi.  May  11,  1908.) 

ADMINISTRATORS— CONVERSION  OF  TRUST 
FUND— STATUTORY  OFFENSE-CON- 
STRUCTION OF  STATUTE. 

1.  Code  1882,  {  1063,  makmg  it  a  felony  for 
any  executor  to  unlawfully  couvert  to  bis  own 
use  money  or  other  property  of  the  estate,  or  to 
fail  to  immediately  pay  such  money  or  ddiver 
such  thing  over  according  to  his  legal  obligation 
when  lawfully  required  to  do  so,  does  not  ap- 
ply to  a  refusal  by  an  executor  to  pay  a  debt 
due  from  the  estate  on  ite  reduction  to  judg- 
ment. 

Appeal  from  (Circuit  Court,  Pontotoc  Ooon- 
ty;  E.  O.  Sykea.  Judge. 

W.  B.  PanneU  waa  Indicted  andCT  C>>ae 
1882,  I  106S,  for  failure  to  pay  over  money 
aa  executor  of  an  estete.  A  demurrer  was 
sustained  to  tbe  Indictment;  and  the  state 
appeals.  Affirmed. 

The  Indictment  charged  that  appellee  was 
the  executor  of  the  last  will  of  B.  W.  Pan- 
nell,  deceased,  and  had  In  his  possession  the 
sum  of  $2,000,  which  came  into  his  hands 
as  such  executor,  and  held  same  by  virtue  of 
bis  said  office  of  executor;  that  one  Elizabeth 
Wages  obtelned  a  Judgment  against  him  aa 
such  administrator  in  tbe  sum  of  f600,  and 
that  he  having  been,  by  such  judgment,  le- 
gally and  lawfully  required  as  such  execute 
to  pay  same,  yet  he  did  willfully  and  feloni- 
ously fall  and  refuse  to  Immediately  pay  it. 

J.  N.  Flowers,  Asst  Atty.  Gen.,  for  tbe 
State.  MitcbeU  ft  HItchell,  for  appeUeew 

WHITFIELD,  a  J.  Tbe  action  of  the  court 
was  correct  in  sustaining  tbe  demmrer  and 
quashing  the  Indictment  Section  10G3  of  tbe 
Code  of  1892  waa  never  Intended  to  make  it 
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a  t^onj  t€x  an  ezeeator  to  refuse  to  paj  a 
debt  due  from  the  estate  he  reinesents,  tm 
reasons  that  are  too  obTtons  to  require  state- 
ment 


(in  Ala.  Kl) 

CITT  DBLTVBBT  GO.  T.  HBNBT. 

(Supreme  Court  of  Alabama.  Ma7  Id,  1903.) 

TORTft-RBMBDIBS— TBESPA8S-GASB  —  PUtAD- 
IHQ8— DBUURRER^TBIAL  —  INSTRUCTIONS  — 
BLIHINATION  OF  DBFENSB— MASTBR  AND 
SERVANT— TORTB  OF  SBRV ANT— WANTON  IN- 
JURIE8-^4lABILITr  OF  HA3TBR. 

1.  A  complaint  for  persooal  injuriea  most 
arer  with  certainty  and  defioiteness,  to  a  com- 
mou  intent,  what  sach  iigurieB  were;  and  it 
is  not  enough  that  it  state  that  they  were  "aeri- 
oua,"  and  that  plaintiff  rafFered  therefrom 
"both  in  body  and  mind." 

2.  A  count  for  personal  injuriea,  averriag 
that  "defendant,  hj  its  servant,  negligently 
caused  an  ice  wagon  to  ran  against  and  itrike 
plaintiff,"  etc.— the  Injary  being  the  resnltant 
of  negligence,  and  not  of  lotentional  causation — 
is  in  case,  and  not  trespass. 

3.  A  count  for  perBou&l  injuries,  averring 
that  "defendant,  through  its  agent,  wantonly, 
willfnl^,  or  intentionally  caused  an  Ice  wagon 
to  ran  against  plaintifl  with  great  force,"  etc., 
rince  it  involves  the  actoal  participation  of 
defendant  In  the  act  of  driving  the  wagon 
against  plaintiff,  and  not  merely  defendant's 
responsibility  for  the  act  of  ttie  Bervant,  is  in 
trespass,  and  not  in  case;  and,  to  sustain  it, 
proof  of  audi  acttial  participation  in  toe  tort 
on  the  part  of  defendant  1*  essential. 

4.  Where  one  count  of  a  complaint  for  per- 
sonal injuriea  was  in  case,  for  negligence,  and 
otoers  were  in  trespass,  for  wantonness,  a  de- 
murrer was  properly  sustained  to  pleas  of  con- 
tributory negligence  directed  against  the  com- 
plaint  aa  a  whole;  they  being  bad  as  to  toe 
counts  for  wantonnesa 

&.  In  a  personal  injury  action,  where  pleas 
of  contributory  negligence  were  eliminated  on 
demurrer,  charges  hypothesizing  contributory 
ne^gence  were  properly  refused. 

6.  The  master  is  liable  in  damages  for  in- 
juries willfalty  and  intentionally  inflicted  by 
the  snrant  while  acting  In  toe  general  scope  of 
his  employmeat. 

Appeal  ftom  City  Court  of  Blnnlngbam; 
Chas.  A.  Sean,  Judge. 

Action  by  Lnla  Henry  against  toe  01^ 
Delivery  CotBpanr.  From  a  judgment  for 
plaintlft,  detoidant  apjteals.  Beversed. 

There  were  fonr  oonnto  In  the  complaint 
but  the  avermento  of  these  sereral  counts 
necessary  to  an  understanding  of  the  dedslon 
on  the  present  appeal  are  sufflcieutly  stated 
in  the  opinion.  The  defendant  demurred  to 
these  several  counts  of  the  complaint,  which 
demnrren  were  overmled  by  the  court  The 
defendant  pleaded  the  genonl  Issue  and  sev- 
eral special  pleas,  among  which  were  the 
following:  "Fourth.  And  for  further  answer 
to  tlie  plaintlfrfl  complaint,  and  to  each  count 
tSiereof.  the  defendant  says  that  the  plaintiff 
was  guilty  of  n^Ugence  which  proximately 
contributed  to  her  alleged  injury,  which 
-would  bar  a  recovery  In  this  case.  Fifth. 
That  the  plaintiff  was  guilty  of  negligence 
which  contributed  proxlmat^  to  her  alleged 


Injuries,  In  this:  That  while  walking  along 
and  across  one  of  the  public  streeto  In  the 
dty  of  Birmingham,  Alabama,  to  wit,  at  the 
Intersection  of  BIghteenth  street  and  Second 
avenue,  she  negligently  -and  carelessly  did 
so  without  either  looking  or  listening  for  cars 
or  vehicles  that  might  be  passing  along. 
Seventh.  And  for  farther  answer  to  the  com- 
plaint, and  to  each  count  thereof,  the  defend- 
ant says  that  toe  plaintiff  was  guilty  of  neg- 
ligence which  contributed  proximately  to  her 
allied  injuries,  In  this:  That  shortly  be- 
fore toe  accident  the  plaintiff,  betaig  a  passen- 
ger on  one  of  toe  cars  of  the  Blrmii^;bam 
Railway  ft  Electric  Company,  a  common  car- 
rier doing  bnstoess  In  Jefferson  county,  Ala- 
bama, al^bted  tbmt&trom  at  toe  intersectlou 
of  Second  avoiae  and  Eighteenth  street.  In 
the  city  of  Birmingham.  Alabama,  neglig^t- 
ly  and  carelessly  failed  to  listen  and  look, 
and  proceeded  across  Blghteento  street  with- 
out taking  ordinary  and  doe  care  for  her 
preservation  and  safety,  to  that,  if  she  had 
looked  M  listoied,  she  could  have  seen  and 
heard  the  defendants  wagon  and  mules  as 
they  were  going  north  on  laghteento  street, 
In  toe  opposite  dhrectlon  to  toe  car  from 
which  toe  platotlff  had  alighted,  and  toereby 
have  avoided  the  collision  wlto  toe  mules, 
and  toe  tojurles  alleged  to  have  been  receiv- 
ed to  her  complaint."  The  platotlff  demur- 
red to  each  of  these  pleas  upon  toe  grounds 
(1)  that  toey  do  not  set  up  any  facte  which 
showed  toat  toe  platotlff  was  guilty  of  con- 
tributory negligence;  and  (2)  because  said 
pleas  go  to  toe  whole  of  toe  complaint,  and 
constitute  no  answers  to  toe  second  and 
fourth  counta  toereof.  The  demurros  to  toe 
fonrto,  fifto  and  sevento  pleas  wore  sus- 
talned- 

John  F.  Martin,  for  appellant  Banks  ft 
Seiheimer,  for  appellee. 

McCLEtXiAN,  C.  J.  This  action  is  prose- 
cnted  by  Lula  Henry  against  toe  Olty  De- 
livery Company,  and  sounds  to  damages  for 
personal  tojnries.  The  character  and  extent 
of  plaintiffs  tojurles  are  not  todlcated  in  toe 
complatot  furtoer  toan  is  tovolved  to  toe 
avermente  that  they  were  '^serious,**  and  that 
sbe  has  suffered  and  will  continue  to  suffer 
from  them,  "boto  to  body  and  mtod."  In 
our  opinion,  toese  avermente  are  tosufilcloit 
The  defendant  hailed  toto  court  to  answer  a 
complatot  tor  having  toflicted  Injuries  upon 
toe  person  of  the  plaintiff,  and  thus  Implead- 
ed to  defend  boto  toe  wrong  and  toe  injury, 
and  to  compensate  for  toe  latter  If  the  wrong 
be  proved— toe  damages  being  measurable  by 
the  character  and  extent  of  the  hurts  don^ 
hi  entitled  to  be  apprised  by  the  complaint 
at  least  as  to  the  phydcal  Injuries  toe  plain- 
tiff has  suffered.  The  plaintiff  must  prove 
what  such  Injuries  were,  and  toe  defendant 
has  a  right  to  have  them  stated  to  toe  com- 
platot wlto  certatoty  and  deflnlteness  to  a 
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common  Intent,  tliat  It  may  be  prepared  to 
rebut  the  case  she  proposes  to  lay  before  the 
Jury;  or,  In  other  words,  "while  It  to  unnec- 
essary that  the  com^alnt  shonld  describe  in 
detail  all  the  characteristics  and  consequen- 
ces of  the  injuries  or  wounds  sustained,  and 
extreme  particularity  to  not  required,  actual 
known  facts  as  to  the  Injuries  and  their  re- 
sults should  be  stated  with  such  reasonable 
accuracy  as  the  clrcumBtances  of  the  case 
will  pemdt,  in  order  that  the  adverse  party 
may  be  informed  of  their  nature  and  extent, 
and  thus  be  advised  as  to  the  character  of 
the  proof  which  may  be  Introduced."  16 
Ehicyc.  PI.  &  Pr.  877.  Thto  defect  In  the 
complaint  In  this  case  was  pointed  out  by 
the  demurrer,  and  the  demurrer  should  hare 
been  sustained. 

The  first  and  third  counts  of  the  complaint 
aver  that  "the  defendant,  by  and  through  its 
ageut  or  servant  John  McClary,  negligently 
caused  an  ice  wagon  which  was  drawn  by 
mules  or  horses  to  run  against  and  strlfce 
plaintiff  with  great  force,  thereby  throwing 
her  to  the  ground  and  Inflicting  upon  her 
serious  injuries,"  etc.  It  to  instoted  for  ap- 
pellant ttiat  these  counts  are  in  trespass,  and 
not  case.  We  think  not.  Jt  it  be  granted 
that,  construing  the  averments  against  the. 
pleader,  the  intendment  is  ttiat  the  running 
against  and-  striking  the  plaintiff  were  di- 
rectly caused  by  the  negligent  act  of  the  de- 
fendant Itself,  and  not  that  the  collision  was 
due  to  the  negligent  act  of  the  defendant's 
servant,  merely,  still  the  Injury,  being  a  re- 
sultant of  negligence,  and  not  of  intentional 
causation,  would  be  indirect,  wanting  in  the 
application  of  force,  and  cousequeuUal,  with- 
in the  doctrine  which  dtotingutohes  case  from 
tresiiaSB, 

But  in  our  opinion  different  conclusions  are 
to  be  reached  in  respect  of  the  second  and 
fourth  counts.  They  severally  aver  that 
"the  defendant,  through  Its  agent  or  serv- 
ant, John  McClary,  wantonly,  willfully,  or 
Intentlonany  caused  an  Ice  wagon  to  run 
against  plaintiff  with  great  force,  thereby 
throwing  plaintiff  to  the  ground,  and  inflict- 
ing upon  her  serious  Injuries,"  etc.  We  see 
no  escape  from  the  conclusion  that  the  wan- 
tonness, willfulness,  and  intentional  wrong 


tbna  averred  are  the  wantonness,  wlllfniness, 
or  evil  Intention  of  the  defendant  itself,  as 
contiadtotlngnished  from  the  wrong  of  the 
servant  only,  for  the  consequences  of  which 
the  defendant  to  responsible  merely  because 
of  Its  relation  of  employer  to  McClary.  The 
charge  involves  the  affirmative  participation 
of  the  defendant  in  the  act  of  driving  the 
wagon  against  the  person  of  plaintiff,  and 
not  merely  the  defendant's  responsiblUty  for 
the  act  of  Its  servant  It  to,  in  effect,  to  say 
that  the  vehicle  was  run  against  the  ptolntlff 
by  the  direction  of  the  defendant.  The  In- 
jury ascribed  to  the  defendant  to  direct  and 
Immedtote  from  force  applied  by  it,  and  not 
merely  from  force  applied  by  its  servant 
within  the  scope  of  bto  employment  The 
counts  are  In  trespass  for  the  act  of  the  de- 
fendant Itself,  and  not  for  the  unauthorized 
act  of  Its  servant,  for  which  it  Is  responsi- 
ble. To  sustain  them,  proof  of  actual  par- 
ticipation on  the  part  of  the  defendant  In 
the  damnifying  act  was  essential.  No  such 
proof,  nor  any  evidence  tending  to  establtoh 
such  participation,  was  adduced.  The  af- 
firmative charges,  with  hypotheses,  requested 
by  the  d^endant  on  the  second  and  fourth 
counts  of  tbe  complain^  ihould  therefore 
have  been  given. 

It  will  suffice  to  say  with  reference  to  the 
action  of  the  city  court  in  sustaining  de- 
murrers to  the  fourth,  fifth,  and  seventlL 
pleas  that  each  of  these  pleas  purported  to 
answer  the  complaint  as  a  whole,  and  they 
are  obviously  bad  as  against  the  second  and 
fourth  counts.  Pleas  4,  S,  and  7  being  elim- 
inated, the  contributory  negligence  hypothe- 
sized in  charges  14  and  17  was  not  pleaded  at 
all;  and  for  that,  If  for  no  other,  reason, 
those  charges  were  properly  refused. 

We  consider  It  the  settled  law  of  thto  state 
that  the  master  is  liable  In  damages  for  In- 
juries willfully  and  Intentionally  Inflicted  by 
the  servant  while  acting  within  tbe  g^eral 
scope  or  line  of  the  employment  Bontbern 
Bell  Telephtme  Co.  v.  Francis,  100  Ala.  224, 
231,  et  seq.,  19  South.  1,  81  L.  R.  A.  193,  65 
Am.  St  Rep.  930. 

For  the  errors  pointed  out,  the  ji^gmoit 
of  the  dty  court  must  b*  revened.  Tii» 
cause  to  remanded. 
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<SnpraiM  Ognrt  of  AJabama.  May  19,  1003.) 

■JBOTHENT^BTIDBHCB— HUNIHBNTS  OF  TI- 
TLS-^TBRSB  P08SBSSI0N— WHAT  CONSTI- 
TUTES—TRXAIi-^TIRHATIVB  CHARGE. 

1.  In  ejectment,  a  writing  porportlng  to  be 
a  deed  to  the  lot  In  questicHi  was  properly  ex- 
cluded where  liie  alleged  grantor  denied  tbe 
ezecution  of  inch  deed,  ana  there  waa  no  erf- 
draco  of  any  deliverr  thereof  to  tiie  alleged 
grantee,  or  to  any  one  for  him. 

2.  In  ejectment,  a  aherlfTs  deed,  jndgmeat, 
order  of  aale,  ana  execution,  under  whicb  the 
lot  In  Qnestion  waa  sold  and  pnrchaBed  by  de- 
fadant.  was  prc^erly  excluded,  where  there 
was  nothing  to  show  against  wbom  the  judg- 
ment, order,  or  execntion  was  directed,  or 
whose  title  the  sherift'i  deed  purported  to  con- 
Tey,  and  no  eridence  sufficient  to  constitute  title 
by  adverse  posaession. 

8.  Althougn  poesessiott  nay  be  adverse  when 
it  is  snch  as  the  land  admits  of,  and  may  be  bo 
without  incIoBure,  cultiTation,  or  residence,  in 
order  to  ripen  into  title  the  possession  must  be 
by  acta  calculated  to  notify  the  true  owner  of 
the  adrerae  holding,  so  as  to  raise  the  preanmp- 
tkm  that  he  has  aoQuiesced  iu  sudi  holding. 

4.  The  removal  of  the  portion  of  a  hoase,  the 
filling  of  ditches  on  two  occaaiona,  and  the  paj' 
meat  of  texea  are  not  mflBdoit  to  conitfinto 
adverse  possession. 

&  Where  deeds  imdw  which  pl^ntlff  held 
diowed  prima  facie  title,  his  conseat  for  defend- 
ant to  take  poasesrioD  of  the  property  did  not 
divest  him  Of  title,  ot  affect  his  r«ht  to  regain 
possession  by  ejectment. 

6.  Where  the  eridrace  fiiioilr  failed  to  eatab- 
Ush  the  defense  attempted,  the  afllrmatiTe 
charge  for  plaintiff  was  proper. 

Appeal  from  Circuit  Court,  Jaclcaon  county; 
J.  A.  Bllbro.  Judge. 

Action  in  tbe  nature  of  ejectment  by  Wiley 
Hewlett  against  R.  H.  Bynum.  From  a 
Jndgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Tally  A  Hockwoitli.  tot  appellant.  J.  B. 
Z^wn,  for  appellee. 

SHABPE,  J.   In  the  record  iixen  la  eTi- 
dence  which,  though  secoDdary  In  character, 
was  admitted  without  objection,  and  which 
establishes  that  in  1875  the  lot  in  contro- 
Tersy  was  owned  by  Orln  Hill;  that  about 
tbe  year  1898  Orln  Hill  executed  a  deed  to 
tiie  lot  in  favor  of  AdolphuB  Hill,  who  about 
that  time  sold  the  same  to  plaintiff,  and  ex- 
ecuted a  deed  therefor  to  the  plaintiff.  There 
la  also  evidence  tending  to  establish  tbe  fol- 
lowing:  About  the  year  1S77,  or  prior  there- 
to, Orln  Hill  bargained  to  sell  the  lot  to 
Qrtffln.  Grtffin  never  paid  the  purchase  mon- 
CTf       be  entered  Into  possessiou  of  the  lot, 
and  commenced  to  build  a  bouse  on  it  At  a 
sheriff's  sale,  defendant  and  Brooks  bought 
tbe  lot,  and  received  the  sheriff's  deed  for  it 
In  1877;  and  then  defendant  got  possession 
of  the  lot  from  Griffin,  and  removed  there- 
from what  the  latter  had  erected  there  In 
tbe  process  of  commencing  the  house.  There- 
after the  lot  remained  vacant  and  unincioeed 
until  shortly  after  plaintiff  bought,  when  he 
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ineloaed  and  made  a  crop  on  the  same.  De- 
fendant took  the  crom  and  claimed  and  re- 
inalned  In  poBseaslon  of  the  lot  Before 
plaintiff  Inclosed  the  lot,  defendant  filled 
some  ditebes  ou  It  at  one  time  with  brush, 
and  at  another  time  with  tAA  cross-tiea.  He 
has  paid  taxes  on  the  propoty,  though  for 
what  peflod  tbece  la  no  definite  evidence. 
There  la  evidence  conflicting  with  plaintUTs; 
tending  to  show  that^  upon  being  Informed  of 
d^endant's  claim  to  the  property,  plaintiff 
comented  to  snrrender  the  rame  to  him,  and 
recelTed  from  Adolpbna  Hill  partial  retm* 
borsement  for  what  be  had  paid  the  latter 
as  purchase  money. 

On  the  trial,  defendant  offered  as  evi- 
dence, and  the  court  excluded,  a  writing  pur- 
porting to  be  a  deed  to  the  lot  bom  Orln 
Hill  to  Gilffin,  whtcb  had  been  found  among 
the  papers  ot  Mr.  Skelton,  deceased.  Orln 
Hill  testified  tiiat  he  aevet  made  a  deed  to 
Grlffln,  and  there  was  no  evidence  of  ax^  > 
delivery  of  tbe  writing  to  Grlffln,  or  to  any 
one  for  him.  Therefore  the  exclusion  of  tbls 
writing  was  proper. 

Defendant  offered  as  evidence  the  sher- 
iff's deed,  and,  as  the  bill  of  exceptions  re- 
cites, **the  jndgmBnt,  order  of  sale,  and  ex- 
ecution under  whidi  said  k>t  was  sold  by 
the  sheriff  and  bought  by  said  Brooks  and 
Bynum,"  all  of  which  the  court  excluded. 
There  in  nothing  to  show  who  the  Judgmmt 
or  the  order  or  tbe  execotlm  was  against  or 
whose  tiUe  the  shoiff's  dieed  purported  to 
convey.  Therefore  it  cannot  be  seen  that 
either  the  Judgment  order,  or  execution  had 
any  bearlDg  on  the  q,nsstl(m  of  titie  or  of  tbe 
right  of  possession,  as  between  these  parties. 
If  the  evidmce  bad  been  such  as  to  warrant 
an  Inference  that  defendant  had  held  posses- 
sion ot  the  property  for  10  years,  tbe  Sheriff's 
deed,  against  whoever  executed,  might  In 
connection  with  sncb  evidence,  have  been 
admissible  to  show  color  of  title,  and  as 
strengthening  the  defendant's  (dalm  of  title 
by  advose  possession.  Bot  we  are  of  opin- 
ion that  the  dominion  defendant  bas  exer- 
cised over  the  let  bas  not,  according  to  any 
tendency  of  the  evidence,  been  soch  as  conld 
constitute  title  by  advme  holding,  whatever 
may  have  been  the  claim  or  Intention  by 
which  his  acts  of  dominion  were  accompa- 
nied. It  is  true,  as  held  In  Goodsim  v.  Bxotb- 
era,  lU  Ala.  S89.  20  Sontb.  448,  that  possea- 
Blon  may  be  adverse  when  It  is  such  as  the 
land  reasonably  admits  of,  and  may  be  so 
without  Indosore,  cnlflvation,  or  resldenoa 
upon  tbe  land;  bnt  It  Is  also  tme  Ibat  to 
ripen  Into  title,  tbe  possession  most  be  by 
acts  calculated  to  put  the  true  owner  on  no- 
tice of  the  advwse  holding,  so  ss  to  raise 
tbe  premnnption  that  be  bas  acqnleseed  m 
such  holding.  Locy  v.  Tennessee,  eto.,  Oo., 
92  Ala.  246,  8  Soutfi.  SOS;  Bnreka  Oo.  v. 
Norment  104  Ala.  62B,  Ift  South.  S79.  For 
that  purpose,  tbe  removal  of  tbe  portion  of 
a  house,  tbe  fllUng  ot  ditches  on  two  occa- 
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Blons,  and  the  payment  of  taxes  are  not  saffl- 
clent  As  Bupporting  this  conclusion,  see 
Elyton  Land  Co.  t.  Denny.  lOS  Ala.  SS3,  18 
South.  Beddick  t.  Long,  124  Ala.  260.  27 
South.  402. 

The  deeds  under  which  plaintiff  held  show- 
ed prima  fade  be  had  title.  His  consent.  If 
glTen,  for  defendant  to  take  possession  of 
the  property,  did  not  divest  him  of  title,  or 
affect  bis  right  to  regain  possession  by  this 
action.  The  evidence  wholly  failing  to  sus- 
tain the  defense  attempted,  the  court  did  not 
err  In  giving  the  written  charge  requested 
by  the  plaintiff.  If  there  was  error  In  the 
part  of  the  oral  charge  excepted  to,  it  was 
without  injury  to  defendant 

Judgment  affirmed. 


(in  Ala.  468) 

JOHNSON  T.  WILSON  &  CO. 
(Supreme  Court  of  Alabama.  May  19,  1008.) 

TROVER  AND  CONVKR 31  ON— CHATTEL  MORT- 
OAQEB— RIGHT  TO  MAINTAIN— BURDEN  OF 
PROOF— RECORD  OP  MORTGAGE— EVIDENCE- 
AD  MIS  SIBl  LIT  Y— AO  ENTS—AUTH  ORITY. 

1.  A  chattel  mortgagee  cannot  maintain  an 
action  for  the  conversion  or  taking  of  the  prop- 
erty by  a  third  peraim  before  the  law  day  of  the 

mortgage^ 

2.  The  burden  is  on  the  mortgagee  suing  for 
conversion  to  show  that  it  occnrred  after  his 
right  accrued  to  take  possession  under  the  mort- 
gage. 

3.  The  record  of  a  chattel  mortgage  in  the 
name  of  A.  W.  Dixon  ti  not  notice  that  J.  W. 
Dixon  executed  It. 

4.  In  an  action  by  a  chattel  mortgagee  far 
the  conversion  of  the  property,  defendant  claim- 
ed under  a  pi-ior  mortgage  defectively  recorded, 
and  hence  Inoperative  as  against  plaintiff,  ffeld 
proper  to  exclude  defendant* s  evidence  tiiat  he 
sold  the  property  to  the  mortgagor,  and  that 
his  mortgage  was  given  for  the  purchase  price 
thereof. 

5.  An  agent  having  authority  merely  to  cdlect 
for  his  principals  can  relinquish  no  right  of 
theirs,  or  recognize  any  adverse  claim  in  prop- 
erty mortgaged  to  secure  their  claim,  without 
their  express  authority. 

Appeal  from  Circuit  Court,  Colbert  County; 
Ed.  B.  Almon,  Judge. 

Action  by  Wilson  &.  Oo^  a  partnership, 
against  Blcbard  Johnson.  Judgment  for 
plaintiffs.  Defendant  appeals.  Beversed. 

Tbe  complaint  contained  four  counts.  Two 
were  in  trover,  and  songbt  to  recover  for 
the  vnlawfiil  and  wnmgful  converalra  of  cot- 
toOt  a  mule,  and  some  cattle.  The  otlier  two 
woe  In  treqnsB,  and  sought  to  recover  for 
tha  alleged  wrongful  taking  by  the  defend- 
ant of  cotton,  a  mule,  and  some  cattle,  al- 
leged to  have  been  the  property  of  the  plain- 
tiff.  The  defendant  pleaded  the  general  is- 
sue, and,  by  special  pleas,  set  up  that  he  had 
a  mortgage  on  the  pcopcffty  sued  for,  which 
was  ezecDted  to  blm  J.  W.  IMxon  under 
the  name  of  A.  W.  Dixon,  which  mortgage 
had  been  duly  executed  and  recorded  before 
said  J.  W.  Dlzon  executed  his  mortgage  to 


f  1.  See  Chattel  Ifortgagei,  vol.  I,  C«it  Dig,  f  148, 


the  plaintiffs,  under  wUdi  tiie  plaintiffs 
claim. 

Kirk,  Oarmicfaael  &  Bather,  for  appellant, 
W.  H.  Key,  for  appellees. 

TYSON,  J.  The  complaint  contains  tour 
counts— two  of  them  In  trover,  and  two  in 
trespass.  To  support  the  counts  In  trover, 
the  right  of  property,  general  or  special,  and 
possession,  or  an  immediate  right  of  posses- 
sion, must  concur  in  the  plaintiff  at  the  time 
of  the  conversion.  Corbitt  v.  Reynolds,  68 
Ala.  378;  Bimore  v.  Simon,  67  Ala.  626; 
Booker  v.  Jones*  Adm'x,  56  Ala.  26a  So,  «>o, 
in  order  to  maintain  trespass  for  the  taking 
of  personal  property,  the  plaintiff  must  show 
that  he  had  at  the  time  of  the  taking  the 
actual  possession  of  it,  or  the  right  of  im- 
mediate possession.  Cook  v.  Thornton,  109 
Ala.  523,  20  South.  14. 

The  mortgages  upon  which  the  plaintiffs 
relied  as  the  source  of  their  title,  and  upon 
which  they  predicate  their  right  to  the  pos- 
session of  the  property,  were  made  to  secure 
the  payment  of  two  promissory  notes,  each 
payable  on  the  1st  day  of  November,  1901. 
By  their  terms  the  right  of  the  plalntUEs  to 
take  possession  of  the  property  was  post- 
poned until  the  maturity  of  the  notes.  This 
being  true,  the  plaintiffs  cannot  maintain  this 
action  for  the  conversion  or  taking  of  prop- 
erty by  defendant  before  the  law  day  of  the 
mortgage.   Elmore  v.  Simon,  supra;  Fields 
V.  Oopeland,  121  Ala.  644,  26  South.  491. 
And  unquestionably  the  burden  was  npon  the 
plaintiffB  to  show  that  the  conversion  or  tak- 
ing occnrred  after  their  right  accrued  to  take 
possession  under  the  mortgages.   In  other 
words,  they  must  establish  their  right  of  pos- 
session of  the  property  at  the  time  It  was 
converted  or  taken  by  defendant   This  thcjr 
utterly  failed  to  do.   It  Is  true.  It  was  shown 
that  a  portion  of  the  cotton  alleged  to  have 
been  converted  or  taken  by  defendant  was 
received  by  him  In  November,  but  on  what 
day  of  that  month  Is  not  shown.   Non  con- 
stat It  was  received  by  him  on  the  first  day. 
Ala.  Mln.  Land  Co.  v.  State,  126  Ala.  80,  28 
South.  6G8.   If  80,  the  mor^agor  had  not 
made  default,  since  he  was  entitled  to  the 
whole  of  that  day  In  which  to  discharge  hia 
debt   So,  then,  the  plaintiffs  having  failed 
to  discharge  the  burden  of  proof  that  waa  up- 
on them,  the  defendant  was  entitled  to  have 
the  affirmative  charge  requested  by  blm  giv- 
en; and  this,  too,  without  regard  to  which  of 
them  had  the  best  claim  to  the  property. 

It  may  be  that  upon  another  trial  the 
plaintiffs  may  prove  the  conversion  or  tak- 
ing by  defendant  of  some  of  the  property  aft- 
er the  law  day  of  their  mortgages.  In  that 
event  the  contest  will  be  as  to  which  of  them 
has  the  superior  title  to  th^  property.  Both 
claim  to  have  derived  their  title  from  one  J. 
W.  Dixon,  and  both  by  virtue  of  mortgages 
executed  by  blm.  The  defendant  acqulnd 
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Us  mortgage  on  December  10,  1900,  which 
was  filed  for  record  on  the  14th  day  of  the 
same  month.  The  ilgnature  to  that  mortgage 
Is  "A.  W.  DixoD,"  althotigh  It  was  In  fact 
executed  by  J.  W.  The  ptalutLfla'  mortgages 
were  executed  In  the  spi-ing  of  1901,  and  ex- 
ecuted by  Dixon  in  bis  true  name.  It  la  not 
contended  that  the  plaintlSs  had  actual  notice 
of  the  defendant's  mortgage,  or  that  they  are 
not  purchasers  for  value.  The  question  is, 
are  they  chargeable  with  constmctiTe  notice 
of  the  mortgage  held  by  defendant,  by  reason 
of  its  recordation?  "Conveyances  of  person- 
al property  to  secure  debts  or  to  provide  in- 
demnity are  Inoperative  against  creditors 
and  purchasers  without  notice  until  record- 
ed," etc.  Code  1S06,  {  1009.  And  the  record- 
ing of  such  a  conveyance  In  the  proper  office 
operates  as  notice  of  its  contents.  Code 
1896.  {  991.  It  may  be,  and  doubtless  Is, 
true  that  the  mortgage  executed  by  J.  W. 
Dixon  to  the  defendant  under  the  assumed 
name  of  A.  W.  Dixon  is  a  valid  conveyance 
inter  partes;  bnt  It  does  not  follow  from  this 
that  the  platntifCs,  who  subsequently  par>- 
chased  It  from  Dixon  under  his  tme  name, 
are  diargeable  with  constructive  notice  of 
the  mortgage,  which  was  recpfded  correct- 
ly. In  other  words,  thejwtiord  of  a  mort- 
gage executed  In  the  psme  of  A.  W.  Dixon 
is  not  notice  that  J./W.  Dixon  executed  it 
The  names  are  as  jmtirely  different  as  are 
the  names  of  J.  W.  Dixon  and  J.  W.  Smith. 
Had  Dixon  aasnmed  the  name  of  J.  W. 
Smith,  and  executed  the  mortgage,  signing 
that  name  Instead  of  bis  true  name,  It  could 
hardly  be  doubted,  although  he  bound  him- 
self, that  the  record  of  It  would  not  have 
operated  as  notice  to  the  plaintiffs.  Mackey 
T.  Cole,  79  Wis.  426, 48  N.  W.  620,  24  Am.  8t 
Bep.  T2S;  FhllUps  T.  McKalg,  86  Neb.  853. 
55  N.  W.  200;   The  die  of  Fischer  v.  Hane- 


gan  (Ark.)  26  S.  W.  821,  24  L.  B.  A.  543, 
dted  by  ai^^anfa  counsel,  only  Involved  a 
mistake  In  the  Initial  letter  of  the  middle 
name  of  the  mortgagor.  In  that  case  tho, 
mortgagor  executed  the  first  mortgage  by 
bis  true  Christian  name  and  surname.  The 
court  held  that  the  middle  letter  was  imma- 
terial, as  the  law  recognizes  but  one  Chris* 
tian  name.  It  Is  therefore  not  an  authority 
upon  the  question  here  Involved,  If  abstract- 
ly sound,  of  which  we  express  no  opinion. 
The  mortgage  offered  in  evidence  by  defend- 
ant was  properly  excluded. 

Nor  did  the  court  commit  an  error  in  ex- 
cluding the  fact  that  defendant  sold  the  mule 
to  Dixon,  and  that  the  mortgage  held  by 
him  waa  given  for  the  purchase  price  of  the 
mule.  The  mortgage  being  Inoperative  as 
against  the  plalntlflB,  It  was  Immaterial  how 
or  from  whom  Dixon  acquired  the  mule.  He 
had  the  title  to  It,  and,  when  he  executed  the 
mortgages  to  the  plaintiffs,  they,  being  bona 
fide  purchasers  for  value,  acquired  the  title, 
and  are  entitled  to  recover  In  the  action  if 
the  conversion  or  taking  by  defendant  took 
place  after  the  law  day  of  their  mortgages. 

In  making  this  statement  we  have  not 
overlooked  the  contention  that  the  plaintlfls' 
agent  consented  to  the  taking  of  the  prop- 
erty by  defendant  We  do  not  construe  the 
testimony  as  showing  snch  an  assent  on  the 
part  of  the  agent  But  even  if  It  is  suscep- 
tible of  such  an  hiference,  be  was,  under  the 
testimony,  clearly  without  authority  to  make 
it  so  as  to  bind  his  principals.  He  was  a 
mere  collecting  agent  ftud  could  relinquish  no 
rights  of  theirs,  or  recognize  any  adverse 
claim  without  their  express  authority.  By- 
nom  V,  Southern  Pump  St  Pipe  Co.,  63  Ala. 
462;  M,  &  G.  B.  Ca  T.  CogablU,  85  Ala.  466, 
6  South.  188. 

Reversed  and  remanded. 
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(U7  Ala.  M) 

INGLIS  T.  gRBBMAN. 

(Sapteme  Coort  of  Alihinw    April  28,  1908.) 

BQUnr-^RISDICTION— RKMOVAI*  OF  BTAND- 
INO  TIMBBR. 

1.  Under  Code  1800,  S  809,  providins  that  one 
Id  peaceable  poaseasion  of  lands,  clalmios  to 
owu  them,  wbose  title  is  dispnted,  ma;,  where 
no  rait  is  pending  to  test  title,  maintain  a  suit 
to  settle  the  title,  one  who  has  purchased  stand- 
ing timber,  with  the  right  of  removal,  ma;  not, 
on  b«ing  forbidden  by  the  owner  of  the  land  to 
enter,  maintain  a  bill,  because,  it  for  no  other 
reason,  he  can  test  his  right  and  title  to  the 
trees  by  an  •cti(Hi  at  law. 

Appeal  ttom  Gbancery  Oonrt,  Jackson 
County;  W.  H.  Simpson.  Chancellor. 

Bin  by  Oeoige  W.  Inglis  against  Alabama 
Freeman.  Decree  for  iSefendant  Complain- 
ant appeals.  Affirmed. 

Tbe  bill  In  this  case  was  filed  by  the  ap- 
pellant, George  W.  Inglis,  against  the  ap- 
pellee, Alabama  Freeman,  and  averred  that 
In  January,  l^S,  the  complainant  purchased 
from  the  defendant,  and  paid  for,  all  the 
cedar  timber  growing  on  a  certain  specifical- 
ly described  tract  of  land  belonging  to  tbe 
defendant;  that  the  defendant  executed  and 
delivered  to  him  a  deed  to  said  cedar  timber, 
regular  in  form;  that  tmder  such  purchase 
and  deed  the  complainant  entered  upon  said 
lands,  and  cut  and  removed  some  of  the  cedar 
timber,  and  contlnncd  to  do  so  for  several 
years,  until  the  year  1901,  when  the  defend- 
ant became  dissatisfied,  and  forbade  tbe  com- 
plainant entering  upon  said  lands;  that,  when 
the  complainant  entered  upon  said  lands  after 
said  notice,  the  defendant  commenced  a  proe- 
ecatton  against  him  for  trespass  after  warn- 
ing, and  said  criminal  prosecution  is  stiU 
pending  and  undetermined;  that  subsequent- 
ly the  complainant,  acting  under  the  advice 
of  counsel,  again  entered  open  said  land,  with 
laborers,  for  the  purpose  of  cutting  and  re- 
moving some  of  the  cedar  timber;  that  not- 
withstanding he  disturbed  nothing,  and  was 
peaceable  in  his  entry,  defendant  made  affi- 
davit, and  again  commenced  a  prosecution 
against  him  for  trespass  after  warning;  that 
defendant  is  wholly  insolvent,  and  unable  to 
respond  In  damages  for  any  Injury  to  the 
complainant  The  prayer  of  the  bill  was 
"that  a  writ  of  Injunction  issue  out  of  this 
court,  restraining  and  enjoining  the  said  Ala- 
bama Freeman  from  interfering  with  com- 
plainant in  entering  upon  said  land  and  cut- 
ting and  removing  said  timber,  and  from  In- 
terfering with  bis  servants  and  agents  in 
prosecuting  the  said  work  of  cutting  and  Re- 
moving said  timber,  and  for  full  and  general 
relief,  for  which  he  will  ever  pray,"  etc.  A 
preliminary  Injunction  was  issued.  The  de- 
fendant moved  to  dismiss  the  bill,  and  to 
dissolve  tbe  injunction  for  tbe  want  of  equity 
in  the  bill.  On  the  submission  of  the  cause 
vpon  the  motions  to  dismiss  the  bill  and  to 
dissolve' -the  injunction,  the  chancellor  ren- 


dered a  decree  sustaining  said  moti<ms,  and 
ordered  the  Injmictlon  diaacdved.  From  this 
decree  the  complainant  appeals,  and  mmSgOB 
tbe  rendition  thereof  as  errw. 

J.  B.  Brown,  for  appelant  YlrgU  Bonldlo, 
for  appellee. 

TYSON.  J.   It  is  not  Insisted  that  the  bill 
filed  in  this  cause  has  equity  for  tbe  purpose 
of  restraining  the  criminal  prosecution  In- 
stituted by  respondent  against  complainant 
for  an  allied  trespass  upon  the  lands  de- 
scribed in  the  bilL   If  such  was  the  Insist- 
ence, it  could  not  be  sustained.   Moses  v. 
Mayor  of  Mobile,  62  Ala.  198;  Forcheimer  v. 
Fort  of  Mobile,  84  Ala.  126,  4  South.  112. 
It  is,  however,  contended  that  ttie  bill  has 
equity  to  compel  the  determination  of  the 
respective  claims  to  the  trees  growing  upon 
the  lands  belonging  to  respondent,  which.  It 
is  alleged,  were  sold  by  her  to  the  complain- 
ant, and  to  quiet  the  title  to  the  same,  un- 
der and  by  virtue  of  section  809  of  the  Code 
of  1896.   It  is  true,  this  statute  la  remedial, 
and  must  be  liberally  construed;  but  it  may 
well  be  doubted  whether  the  owner  of  trees, 
with  no  right  or  title  to  the  surface  of  the 
land  uiran  which  they  stand,  having  simply 
a  right  of  ingress  and  egress  over  the  land  for 
the  purpose  of  taking  away  the  trees  con- 
veyed to  him,  (Heflln  v.  Bingham,  56  Ala. 
S66,  28  Am.  Rep.  776),  can  maintain  a  bill 
under  Its  provisions.   But  be  this  as  it  may, 
it  is  clear  to  us,  on  the  facts  alleged,  that 
this  bill  is  wholly  without  equity.   "The  pur- 
pose of  the  statute  was  to  relieve,  not  per- 
sons who  had  tbe  power  to  test  tiie  hostile 
claim  by  a  direct  proceedlrig  In  the  usoal 
mode,  but  to  aid  those  persons  whose  situa- 
tlon  afforded  them  no  such  opportunity.  Tbe 
Inequity  that  was  designed  to  be  remedied 
grew  out  of  the  situation  ot  a  person  In  tbe 
possession  of  land  as  owner,  in  which  lajid 
another  person  claimed  an  interest  which  be 
would  not  enforce;   and  the  hardship  was 
that  the  person  so  in  possession  could  not 
force  bis  adversary  to  sue,  and  thus  put  tbe 
claim  to  test"   It  Is  true,  the  statute  does 
not  require  the  complainant  to  "have  title  by 
possession,  or  the  light  to  possession,  or  even 
adverse  possession";  but  it  does  require  that 
he  shall  have  peaceable  possession,  aa  contra- 
dlstlnguiBhed  from  disputed  or  contested,  pos- 
session, and  that  It  shall  be  imder  claim  of 
ownership.   Adler  v.  Sullivan,  115  Ala.  5S2. 
22  South.  87;  Brand  v.  U.  S.  Car  Co.,  128 
Ala.  570,  30  South.  60.   On  the  facts  alleged, 
the  complainant  can  test  his  right  and  title 
to  the  trees  by  an  action  at  law.   Tenn.  & 
Coosa  R.  Co.  V.  East  Ala.  Ry.  Co.,  75  Ala. 
524,  525,  61  Am.  Rep.  476;  Williams  t.  Gib- 
son, 84  Ala.  228,  4  South.  350,  6  Am.  St 
Rep.  368;  10  Am.  *  Eng.  Ericy.  Law.  472. 
478;  Clap  V.  Draper,  3  Am.  Dec.  215;  Til- 
llngbast  Adama  on  syectmentf  p.  IS  et  aeq. 

Affirmed. 
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8TRSATBB  T.  8TA.TBI. 
<Saprame  Ooatt  of  i^banuu  April  16,  lOOB.) 

CRIHitaAL  LAW— MASTER  AND  SERVANT— BN- 
TICEMENT  OF  SERVANT— SI>EM& NTS  OF  OF- 
rSNSB-INFORMATION- AFFIDAVIT  —  SUFFI- 
CIENCY. 

1.  Code  189tf,  I  S505,  as  ameaded  bj  Acts 
19U&-18U1.  p.  providM  that  any  persoii 
wbo  interfere!  with  or  indooea  a  nrrant  to 
leave  the  service  of  another  before  the  expira- 
tion of  his  agreed  term  of  service,  oi  Trho 
knowingi;  interferes  with,  or  indnces  to  leave 
the  rented  premises  xtc.  another,  any  renter  or 
■hare  cropper,  etc.,  ihall,  on  conviction,  be 
fined,  etc.  Htid,  that  where  a  cropper  agreed, 
after  the  gathering  of  the  crop,  to  work  for 

Sroeecutor  aa  a  servant  for  a  certain  x>eriod, 
efendant  oould  not  be  convicted  for  interfer- 
ing with  such  cropper  before  the  crop  had 
been  gathered  and  Uie  term  of  service  had  in 
fact  begun,  under  an  information  charging  de- 
fendant with  enticing  the  cropper  to  leave  the 
pro8ecutor*a  service  as  his  servant. 

2.  An  affidavit  to  an  information  reciting 
HuA  afBant  has  reason  to  believe  and  doee  be- 
lieve  that  the  offense  charged  has  been  conunit- 
ted  la  not  the  equivalent  of  an  afBrmation  of 
the  existence  of  probable  cause  for  believing 
that  such  offense  nas  been  committed. 

Appeal  from  Blm<»e  Ooonty  Court;  H.  J. 
Lancaster.  Judg«. 

F.  O.  Streater  was  coDvicted  of  enticing  a 
aerrant,  and  he  appeals.  BeTened. 

The  appellant  was  convicted  on  a  prosecti- 
tton  which  was  commenced  by  the  following 
complaint:  "Before  me,  T.  J.  Williams,  a 
Justice  of  the  peace  of  said  county,  personal- 
l7  appeared  O.  Si.  Hall,  who,  by  me  first  be- 
ing doly  sworn,  deposes' and  says  that  he  has 
retMOOB  to  b^eve  and  does  believe  that  with- 
in twelve  months  before  making  this  afflda- 
▼It,  and  in  said  connty,  F.  O.  Streater  know- 
ingly interfered  with,  hired,  engaged,  enticed 
away,  or  induced  Chaiile  Austin,  alias  Dock 
Anadn,  a  laborer,  or  servant,  who  had  stlpn- 
lated  at  contracted  in  writing  to  serve  af- 
fiant a  given  number  of  days,  weeks,  months, 
or  from  one  year  before  the  expiration  of  the 
term  stipnlated  or  contracted  for,  sacb  con- 
tract b^g  In  force  and  binding  upon  the 
pardea  tibereto,  without  the  consent  of  affi- 
ant, to  whom  the  services  was  doe,  givoi  in 
wilting  or  In  the  presence  of  some  credible 
pcsaon,  agatnat  tbe  peace  and  disnlly  ot  the 
atate  of  Alabama." 

Goodvyn  ft  Mclntyr^  for  appellant  Iba- 
mej  miMm.  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  TbB  defendant  was  tried 
and  eoUTlcted  for  a  violation  of  section  KiOS 
of  tbe  Code  of  1896.  This  statute  was 
amended  (Acta  1800-1901,  p.  1219)  so  aa  to 
extoid  Its  provUona  to  ai^  one  who  know- 
ingly Interferes  with,  hires,  emplcgrs,  entices 
Bynj,  or  Indnoea  to  leave  tbe  rented  prem- 
ises another,  **an7  renter  or  share-crop- 
pm,"  etc.  The  iffesent  prosecutlim,  howev- 
er, la  not  affected  by  anything  added  to  the 
atatote  by  flie  amendment  alnce  the  offense 
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charged  la  that  of  entldng  away  a  laborer  or 
servant,  which  Is  the  same  under  the  amend- 
ed statate  as  It  was  In  the  original.  While 
the  punishment  Is  the  same,  tbe  enticing 
away  of  a  laborer  or  servant  Is  a  different 
offense  from  that  of  enticing  away  a  renter 
or  a  share  cropper.  The  latter  two  were 
made  the  subject  of  offense  by  tbe  amend- 
ment. A  conviction  canuot  be  had  on  a 
charge  of  enticing  away  a  laborer  or  servant 
by  proof  of  entldng  away  a  renter  or  a  share 
cropper.  The  complaint  here  charges  the  de- 
fendant with  having  violated  tbe  statute,  In 
that  he  (defendant)  "knowingly  Interfered 
with,  hired,  engaged,  enticed  away,  or  In- 
duced Oharlie  Austin,  alias  Dock  Austin,  a 
laborer  or  servant,  who  had  stipulated  or 
contracted  in  writing  to  serve  affiant,"  etc. 
The  written  contract  introduced  in  evidence, 
and  which  la  set  out  in  htec  verba  In  the 
transcript,  shows  that  the  relation  of  master 
and  servant,  or  hirer  and  laborer,  was  to  be- 
gin at  some  future  date,  which  was  fixed  by 
the  terms  of  the  contract  npon  tbe  comple- 
tion of  the  gathering  of  the  crop  which  the 
said  Austin  bad  made  during  the  current 
year  on  the  land  of  the  prosecutor,  Ball. 

The  evidence  on  the  part  of  the  state  show- 
ed (and  this  without  conflict)  that  at  the  time 
of  the  alleged  enticing  away  by  tbe  Ccfend- 
ant  of  tbe  said  Austin,  on  the  20th  day  of  No- 
vember, the  said  Austin  bad  not  then  com- 
pleted the  gathering  of  the  crop  wbleb  he 
had  made  on  the  prosecutor's  land.  It  was 
ttatis  made  clear,  and  without  dispute,  that 
at  this  time  Austin  was  not  In  the  service  of 
the  prosecutor,  Hall,  as  a  laborer  or  servant, 
and  that  such  relation  wiub  yet  dependent  np- 
on the  happening  of  a  certain  event  In  tbe 
future.  In  Tarpley  v.  State,  79  Ala.  274,  It 
was  said,  "The  statute,  in  our  opinion,  very 
clearly  prohibits  the  hiring  of  a  servant  or 
laborer  after  he  has  abandoned  tbe  service  of 
a  master,  as  weU  aa  before,  provided  the  hir- 
ing be  within  the  term  of  terviee  covered  by 
the  written  oonfrocf,  and  bt^fore  it*  eaipira' 
fton."  {The  italics  are  onxs.)  In  the  presukt 
case  the  hiring  or  enticing  away  was  not 
within  tbe  torn  of  service  of  the  said  Aus- 
tin, as  a  servant  w  laborer,  covered  by  the 
vrrltten  contract,  but  before  such  term  of 
service  bad  commenced.  Tbe  defendant  waa 
entitled  to  tbe  general  chaise  as  requested, 
and  ttie  trial  court  erred  In  Its  refusal. 

Mweover,  the  complaint  is  insufficient  to 
Bui^Kat  a  prosecution.  Tbe  affidavit  is  that 
affiant  has  reason  to  believe  and  does  believe 
that  the  offense  had  been  committed,  etc 
This  is  not  tbe  equivalent  of  an  affirmation 
of  the  existence  of  a  probable  cause  for  be- 
lieving. See  Monroe  v.  State,  S4  South.  38!^ 
and  Townsend  v.  State  (decided  at  tbe  pres- 
estt  term)  84  South.  882. 

The  judgment  of  the  county  court  wNl  be 
reversed,  and  one  will  be  here  rendered  dls* 
charging  ttie  defendant  Beversed  and  xen- 
dandk  .  I 
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SMITH  T.  STATE. 

(Sapreme  Court  of  Alabama.   May  12,  1903.) 

HOMIGIDB  —  CIRCUMSTANTIAL  EVIDENCE  — 
FOOTPaiNTS  —  OPINION  OF  WITNESS  —  IM- 
PEACHMENT OP  DEPENDANT— INSTRUCTIONS 
—EVIDENCE— RELEVANCY. 

1.  Where,  on  a  prosecution  for  morder,  the 
evidence  was  circnnutantial,  but  there  was  do 
evidence  tending  to  show  that  deceased  had 
been  decoyed  from  his  house  on  the  occasion 
of  the  shooting,  it  was  error  to  permit  his 
widow  to  testify  that  several  nights  before  the 
killing,  after  witness  and  deceased  had  retired, 
some  one  came  to  their  house  and  knocked  on 
the  side  of  it,  but  went  away  without  saying 
anytbmg  when  deceased  went  out  to  see  what 
was  the  matter. 

2.  Where,  on  a  prosecution  for  murder*  it  ap> 
peared  that  deceased  was  shot  by  some  one 
near  his  house,  it  was  proper  to  permit  a  wit- 
ness to  testify  that  a  track  that  he  saw  after 
the  shooting,  and  which  led  from  defendant's 
bam  along  a  field  toward  defendant's  house, 
looked,  where  it  left  the  bam,  like  the  track 
of  one  running,  and  in  the  field  like  the  track 
of  a  person  walking,  such  statements  not  being 
matters  of  opinion,  but  descriptive  of  facts. 

3.  Where,  in  a  criminal  case,  defendant  has 
exercised  bis  privilege  of  testifying,  he  may, 
by  way  of  impeachment,  be  asked  as  to  state- 
ments made  by  him,  though  they  had  been 
ahown  to  be  confeaslone  not  made  voluntarily. 

4.  Defendant  requested  the  court  to  charge 
that  if  the  jury  had  a  reasonable  doubt,  grow- 
ing out  of  any  part  of  the  evidence,  as  to  the 
guilt  or  innocence  of  defendant,  he  was  en- 
titled to  the  benefit  of  such  doubt,  and  should 
be  acquitted.  Held,  that  the  instmction  was 
properly  refused,  since  it  would  have  tended  to 
mislead  the  jury  by  giving  them  to  understand 
that  they  sboulu  acquit  on  a  reasonable  doubt 
arising  from  only  a  part  of  the  evidence,  though 
consideration  of  the  evidence  a*  a  whole  might 
have  dispelled  such  doubt. 

5.  Defendant  requested  the  court  to  charge 
that  the  jury,  before  they  could  convict  must 
be  satisfied  to  a  moral  certainty  not  only  that 
the  proof  was  contiistent  with  guilt,  but  wholly 
inconsistent  with  every  other  rational  cooclu- 
aion,  and,  unless  they  were  bo  convinced  of 
guilt  that  they  would  each  venture  to  act  on 
Oiat  decision  In  matters  of  highest  concern  and 
importance  to  his  own  iuterest,  they  must  find 
the  defendant  not  guilty.  Held,  that  th«  in- 
struction was  properly  refused  as  argumenta- 
tive. 

0.  Ob  a  prosecntlon  for  murder,  defendant 
was  asked  on  cross-exatnination,  for  Impeach- 
ing purposes,  whether  he  had  not  made  cer- 
tain confessions,  which  were  shown  not  to  have 
be«i  made  voluntarily,  and  subsequently  such 
statements  were  given  in  evidence  to  contradict 
him  and  impeach  bis  credibility.   Defendant  re- 

S .nested  the  court  to  charge  that,  if  the  Jury 
ound  that  a  confession  would  not  have  been 
made  but  for  the  iuHuence  of  hope  or  fear  held 
out  or  made  by  persons  in  authority,  they  might 
look  to  those  circumstances  to  aid  them  in  the 
A>ncln8ion  as  to  its  tmth.  Held,  that  the  in- 
stmction was  properly  refused,  as  the  jury  was 
not  required  to  pass  on  the  credibility  or  truth 
of  statements  made  by  defendant,  and  which 
were  given  In  evidence  merely  to  Impeach  bis 
credibility. 

7.  It  was  also  ^oper  to.  refuse  to  instract 
that  U,  in  view  of  all  the  evidence,  the  jury 
were  not  satisfied  that  the  confession  was  made 
freely,  or  if  It  was  not  harmonious  with  Hie 
other  evidence,  It  should  be  reacted  as  want- 
ing in  credibiU^. 

9,  It  was  also  proper  to  refuse  to  Instruct 
that,  before  the  jury  could  convict  defendant 
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on  a  statement  made  by  him,  they  muit  believe 
that  he  made  it  voluntarily,  and  that  it  was 
trae,  and  consistent  with  the  other  testimonr. 

Appeal  from  Circuit  Court, .  Wilcox  Conn- 
tf;  John  Hoore,  Judge, 
Frank  Smith  was  convicted  of  murdra, 

and  he  appeals.  Reversed. 

The  evidence  tending  to  connect  the  de- 
fendant with  tbe  killing  of  Bob  Davidson 
was  partly  circumstantial.  The  killing  oc- 
curred about  dark.  There  was  evidence  for 
the  state  tending  to  show  that  near  tbe 
place  of  tbe  killing  tbere  were  found  tracks 
which  corresponded  more  or  less  to  the  de- 
fendant's tracks.  The  defendant  was  intro- 
duced as  a  witness  in  his  own  behalf.  Dur- 
ing the  cross-examination  of  tbe  witness  by 
the  solicitor,  he  was  asked,  the  following 
anestlon:  "Didn't  yon  tell  J.  M.  Smith,  in 
Greenville  Jail,  about  three  days  after  you 
were  arrested,  you  would  tell  him  all  about 
It  after  you  heard  from  Mr.  Tom  Kendrick, 
or  words  to  that  effect— or  to  wait  until  yon 
saw  Mr.  Kendrick,  and  you  would  then  tell 
him  all  about  It?"  The  defendant  objected 
to  this  question,  because  It  called  for  a 
statement  by  tbe  defendant,  which,  with 
other  statements  made  by  him  at  tbe  same 
time,  had  been  offered  In  evidence  by  tbe 
state  as  a  confession  on  tbe  part  of  the  de- 
fendant, and  which  had  been,  excluded  by 
tbe  court  because  not  shown  to  have  been 
voluntarily  made.  Tbe  court  overruled  the 
objection,  and  the  defendant  duly  excepted. 
The  defendant,  as  a  witness,  answered  that 
be  did  not  make  any  such  statement  Tbe 
defendant  was  then  asked  by  the  state  it 
be  did  not  make  statements  to  different  wit- 
nesses which  tended  to  connect  him  with  tbe 
crime.  Tbe  defendant  objected  to  each  of 
these  questloiu,  upon  the  gronnd  Interposed 
to  the  question  above  set  out  and  also  upon 
the  further  ground  that  it  called  tor  in- 
competent Inadmissible,  and  Irrelevant  evi- 
dence. Tbe  court  overruled  each  of  these 
several  objections,  and  to  each  of  these  rul- 
ings the  defendant  separatdy  excepted.  J. 
M.  Smith  was  Introduced  as  a  witness  for 
the  state  In  rebuttal,  and  testified  that  the 
defendant  did  make  the  statement  to  him 
while  in  Jail  which  tbe  defendant  denied 
iiavlng  made.  Tbere  were  other  witnesses 
introduced  by  the  state,  In  rebuttal,  who  tes- 
tified to  the  defendant  having  made  sev- 
eral statements  to  them,  respectively,  which 
the  defendant  denied  having  made.  In  his 
cross-examination.  The  other  facts  of  tbe 
case,  relating  to  the  rulings  of  the  trial  court 
upon  the  evidence  are  aufficiently  stated  in 
the  opinion. 

The  defendant  requested  tbe  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  "(l) 
The  court  charges  tbe  Jury  that  if  th^  have 
a  reasonable  doubt  growing  out  of  any  part 
of  tbe  evldeiica^  «a  to  the  giUlt-or  InDoeence 
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of  defendaat,  he  Is  entitled  to  the  benefit 
of  Buch  doubt,  and  should  he  acquitted." 
"(10)  The  court  charges  the  Jury  that  be- 
fme  they  can  convict  the  defendant  they 
must  be  satlafled  to  a  moral  certainty,  not 
only  that  the  proof  la  consistent  with  the 
defendant's  guilt,  bat  that  It  Is  wholly  In- 
consistent with  every  other  rational  con- 
clusion; and,  unless  the  Jni7  are  so  con- 
vinced by  the  evidence  of  defendant's  gnllt 
that  they  would  each  venture  to  act  upon 
that  decision  In  matters  of  lilghesl  concern 
and  Importance  to  his  owu  Interest,  then 
they  must  find  the  defendant  not  guilty." 
"(16)  The  court  charges  the  Jury  that  If 
they  find  from  the  evidence  that  a  confes- 
sion would  not  have  been  made  but  for  the 
Influence  of  hope  or  fear  excited  in  the  mind 
of  defendant,  held  out  or  made  by  a  person 
or  persons  In  authority,  they  may  look  to 
these  circumstances  under  which  such  con- 
fession was  made  to  aid  them  in  the  con- 
clusion as  to  its  truth."  "(19)  The  court 
charges  the  jury  that  if,  in  view  of  all  the 
evidence,  they  are  not  satisfied  that  a  con- 
fession was  made  freely,  voluntarily,  or  in- 
telligently, or  If  it  is  not  harmonious  and 
consistent  with  the  other  evidence,  It  should 
be  rejected  as  wanting  in  credibility,  or  as 
not  entitled  to  weight  In  determining  the 
qnestion  of  guilt  or  Innocence."  "(22)  The 
court  charges  the  Jury  that,  before  they  can 
convict  the  defendant  upon  a  statement 
made  by  him,  they  must  believe  that  he 
made  said  statement,  that  it  is  true  in  fact, 
that  it  Is  consistent  with  the  other  evidence, 
and  was  voluntarily  and  Intelligently  made." 

Norman  D.  Godbold,  for  appellant  Mas- 
aey  Wilson.  Atty.  Gen.,  tor  the  State. 

sharps:,  }.  Defendant  was  convicted  on 
an  indictment  charging  him  with  the  mur- 
der of  Bob  Davidson.  On  the  trial  It  was 
shown  that  the  deceased  was  killed  by  a 
shot  fired  about  dark  on  Thursday  evening, 
when  he  was  near  his  bouse,  and  at  a  lot 
where  he  liad  gone  to  attend  to  his  mules. 
The  evidence  Introduced  to  connect  the  de- 
fendant with  the  crime  was  mainly  circum- 
stantial. Against  defendant's  objection  La- 
in Davidson,  widow  of  deceased,  was  allow- 
ed to  testify,  as  recited  in  the  bill  of  ex- 
ceptions, "that  some  one  came  to  their  house 
OD  tbe  Sunday  night  before  the  killing,  after 
tbey  had  gone  to  bed,  and  knocked  on  the 
side  of  the  house,  but  left  wftbout  saying 
anything  when  Bob  got  up  to  see  who  It 
was."  In  the  record  there  Is  nothing  tend- 
ing ^ttier  directly  or  Inferentlally  to  con- 
nect the  defendant  with  the  occurrence  so 
testlited  about  Had  there  been  evidence 
tending  to  show  the  deceased  had  on  the  oc- 
casion of  the  shooting  been  decoyed  from 
hia  house  by  a  knocking  on  the  house  or  other 
Btmllar  means,  It  may  be  that  the  mere  coln- 
<;ldeiKe  could  have  famished  an  Inference 


of  Identity  as  between  the  person  who  did 
the  knocking  and  the  slayer,  and  therefore 
an  Inference  that  the  shooting  was  in  con- 
summation of  a  previously  formed  and  con- 
tinuing murderous  intent  But  there  Is  here 
a  lack  of  pvldence  of  that  character.  The 
testimony  so  objected  to  was  Irrelevant  Its 
admission  was  error  which  may  have  been 
prejudicial  to  defendant,  and  conaeqaently 
the  Judgment  must  be  reversed. 

It  was  permissible  for  the  witness  An- 
drews to  testify  that  a  track  he  saw  on  Sat- 
urday after  the  shooting,  and  which  led 
from  defendant's  bam  along  a  field  and 
ditch  towards  defendant's  house,  looked, 
where  It  left  the  bara,  like  the  track  of  a 
person  running,  and  In  the  field  looked  like 
the  person  was  walking.  These  statements 
were  not  of  opinion  merely,  but  were  de- 
scriptive of  facts.  See  Ferzy  v.  The  State, 
87  Ala.  80,  6  South.  425;  WatUns  T.  State. 
89  Ala.  82,  8  South.  1S4. 

Decisions  of  this  court  have  established 
that  a  defendant  in  a  criminal  case,  by  exer- 
cising the  privilege  given  him  by  the  stat- 
ute of  testifyii..;,  waives  the  constitutional 
right  to  protection  against  compulsion  to  give 
evidence  against  himself,  and  becomes  sub- 
ject to  cross-examination  and  Impeachment 
as  are  other  witnesses.  C!lark  v.  State,  78 
Ala.  474;  Thomas  v.  State,  100  Ala.  53,  14 
South.  621;  Williams  v.  State,  98  Ala.  52, 
13  South.  333.  This  principle  was,  in  Hlcks 
V.  State,  90  Ala.  169,  13  South.  375,  applied 
as  authorizing  the  state,  by  way  of  Impeach- 
ing a  defendant  as  a  witness,  to  make  proof 
of  confessions  not  shown  to  have  been  vol- 
untary. The  court's  action  in  permitting 
the  state  to  Inquire  of,  and  to  adduce  evi- 
dence of,  the  statements  objected  to  as  con- 
fessions, was  in  accordance  vrlth  what  was 
held  in  the  cases  above  referred  to,  and  was 
not  erroneous. 

The  charges  refused  to  the  defendant  were 
each  bad.  Charge  No.  1  would  have  tended 
to  mislead  the  Jury  to  acquit  on  a  reasonable 
doubt  arising  from  part  of  the  evidence, 
though  consideration  of  the  evidence  as  a 
whole  might  have  dispelled  such  doubt 
Liner  v.  State,  124  Ala.  1,  27  South.  438; 
Nicholson  V.  State,  117  Ala.  82,  23  South. 
792.  No.  10  Is  argumentative.  It  is  in  the 
terms  of  other  charges  that  have  been  con- 
demned bydeclslons  of  this  court  See  Amos 
T.  State,  123  Ala.  50,  26  South.  624;  Sogers 
T.  State,  117  Ala.  9.  22  South.  666.  The  Jury 
Is  not  required  to  pass  on  the  credibility  or 
truth  of  statements  made  by  one  who  Is 
subsequently  examined  as  a  wltnera,  and 
which  are  ^ven  in  evidence  merely  by  way 
of  contradicting,  and  thereby  Impeaching, 
his  credibility  as  a  witness.  The  contrary 
Is  Implied  by  the  terms  of  refused  charges 
16,  19,  and  22,  and  In  that  req^t  those 
charges  are  misleading. 

Reversed  and  remanded. 
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BIBMINOHAM  TRUST  &  SAVINGS  CO. 
T.  JBFFEBSON  COUNTY  et  al. 

(Snpreme  Court  ot  Alabama.  May  12,  lOOS.) 

COUNTT— SANITARY  BONDS— PATHBNT-OBN- 
BRAZ.  OBLIQATION—CONSTRDO- 
TION  OF  STATUTB. 

1.  Acts'  1900-1901,  pp.  1702-1719,  creating  a 
county  aanitary  commission  for  J.  county,  aa- 
thorizes  the  isBuing  of  "negotiable  bonds  of  J. 
county,"  which  shall  bec(HU«  due  at  a  time 
nominated  in  them,  not  beyond  50  years.  Sec- 
tioo  11  requires  the  levy  of  a  special  annual 
tax,  the  proceeds  to  be  held  exclusively  as  a 
sanitary  fund,  to  be  applied  exclusively  to  the 
payment  of  interest  on  tiie  bonds,  and  for  keep- 
ing in  repair  the  sanitary  system  of  the  coanty 
and  protecting  Ita  water  snpplles,  "and  the 
surplus,  if  any,  to  be  used  •  *  •  for  the 
payment  of  the  principal  t>f  said  bonds."  The 
section  also  provides  that  no  levy  in  excess  of 
the  coostitotional  rate  shall  be  made.  Beld, 
that  the  principal  ot  the  bonds  was  a  general 
oUigatloa  of  the  eoanty,  and  payrooit  thereof 
was  not  restricted  to  the  proceeds  ot  the  special 
tax. 

Appeal  fnHu  Ghancery  Court,  Jefferson 
County;  John  C.  Oanulchad,  Gtaancellor. 

Snlt  by  the  Blrmlngtaam  Tnut  ft  SaTinga 
Company  against  Jefferson  connty  and  anoth- 
et*  From  a  decree  sastataiing  a  demurrer, 
complainant  appeals.  Affirmed. 

The  bill  arerred  that  the  Jefferson  County 
Sanitary  Commission  was  a  body  corporate 
created  by  the  act  of  the  General  Assembly  of 
Alabama,  approved  February  28,  1901  (Acts 
1900-1901,  pp.  1703-1719);  that  said  Jefferson 
County  Sanitary  Commission  was  created  to 
act  for  Jefferson  cotmty  In  the  matter  of 
building  and  constmctlng  a  sanitary  sewer- 
age system  and  protecting  the  public  health 
of  said  county;  that  by  the  act  of  the  Gen- 
eral Assembly  of  Alabama,  approved  Feb- 
ruary 28,  1901  (Acts  1900-1901,  p.  1722-1728), 
the  board  of  revenue  of  Jefferson  county  was 
required  to  Issue  negotiable  bonds  of  the 
county  to  an  amount  not  exceeding  9500,000, 
the  proceeds  from  which  were  to  be  used  by 
Jefferson  Connty  Sanitary  Commission  for 
the  purpose  of  constructing  trunk  lines  of 
sewers  as  authorized  by  the  first  act  above 
referred  to,  and  that  said  bonds  so  Issued  by 
the  board  of  revenue  were  to  be  sold  and  dis- 
posed of  by  said  Jefferson  County  Sanitary 
Commission,  and  to  be  Issued  on  the  request 
of  said  commission;  that  said  Jefferson  Coun- 

Sanitary  Commission  sold  and  delivered  to 
the  complainant  20  bonds,  of  the  par  value 
of  11,000,  which  bonds  were  Issued  under 
authority  of  said  act,  and  complainant  la  now 
the  owner  and  holder  of  some  of  said  bonds 
which  were  purchased  by  It  It  was  then 
averred  In  the  blU  that,  by  the  terms  and  pro- 
visions of  the  said  act  antborlzlug  the  Issu- 
ance of  said  bonds,  the  principal  of  the 
bonds,  when  due.  Is  payable  out  of,  and  re- 
stricted to,  the  surplus  funds  which  Is  de- 
rived from  the  tax  of  ^/lo  of  1  per  cent  au- 
thorized to  be  levied  by  said  act;  that.  If  the 
surplna  funds  derived  from  said  tax  of  !/» 


of  1  per  cent  Is  insnfllclrait  to  pay  the  bonds 
Issued  under  the  authority  ot  said  act,  then 
there  is  no  fund  provided  for  the  payment 
of  the  prlncliml  on  said  bonds;  that.  If  bonds 
Issued  under  the  provisions  of  said  act  are 
not  In  excess  of  $300,000.  the  tax  of  1/30  of 
1  'pet  cent  as  authorized  by  said  act  will  pro- 
duce an  ample  fund  out  of  which  to  pay  the 
interest  on  said  bond,  protect  the  water  sup- 
plies, and  provide  a  sinking  fund  sufficient 
to  pay  off  the  principal  of  $300,000  of  bonds 
when  due;  but  that,  If  $500,000  of  bonds 
were  Issued  under  said  act  the  tax  derived 
from  i/jo  of  1  per  cent  will  be  wholly  In- 
adequate and  Insufficient  after  paying  the 
Interest  on  said  $500,000  and  protecting  the 
water  supplies,  etc.,  to  pay  the  principal  on 
the  $500,000  of  the  bonds  when  due;  that  It 
is  claimed  by  the  Jefferson  County  Sanitary 
Commission  that  the  bonds  of  Jefferson  coun- 
ty, which  it  Is  authorized  to  cause  to  be  is- 
sued under  the  provisions  of  said  act  when 
issued,  will  be  a  general  obligation  of  Jeffer- 
son county,  and  that  the  payment  of  the  prin- 
cipal of  said  bonds  will  not  be  restricted  to  the 
surplus  derived  from  the  tax  of  ^/so  of  1  per 
cent,  but  that  the  full  taxing  power  of  the 
connty,  within  the  constitutional  limits,  may 
be  exercised  for  tiie  purpose  of  paying  the 
principal  of  said  bonds  when  due,  and  that 
said  bonds,  being  a  general  obligation  of  the 
county,  may  be  paid  out  of  the  general  rev- 
enue of  the  county  derived  from  the  general 
taxing  power  within  the  constitutional  lim- 
its; that  the  said  Jefferson  County  Sanitary 
Commission  Is  about  to  sell  and  cause  to  be 
Issued  $480,000  of  bonds,  which,  together 
with  the  $20,000  of  bonds  heretofore  sold  to 
complainant,  will  make  a  full  Issue  of  $500,- 
000  of  the  bonds  authorized  to  be  Issued  un- 
der said  act;  that  the  Jefferson  Connty  Sani- 
tary Commission  propose.  In  violation  of  the 
power  conferred  by  said  act  to  have  said 
$480,000  of  bonds  issued  and  sold  as  a  gen- 
eral obligation  of  the  county,  and  In  said 
bonds  there  is  nothing  to  show  that  the  prin- 
cipal of  said  bonds,  when  due,  is  payable  out 
of  the  surplus  derived  from  the  tax  of  i/s» 
of  1  per  cent;  that,  although  said  bonds  may 
be  sold  and  issued  as  a  general  obligation  of 
said  county,  the  principal  of  said  obligation, 
when  due.  cannot  be  paid  out  of  the  funds 
of  the  county  derived  from  taxation  general- 
ly, but  must  be  paid.  If  paid  at  all,  out  of 
the  tax  of  ^/lo  ^  1  per  cent  authorized  to 
be  levied  by  said  act;  that  if  It  Is  stated  In 
the  face  of  said  bonds  that  the  principal, 
when  due,  is  payable  out  of  the  surplus  de- 
rived from  the  said  tax  of  1/10  of  1  per  cent, 
the  Jefferson  County  Sanitary  Oommlsaioa 
will  not  be  able  to  sell  more  than  the  total 
of  $300,000  of  the  bonds  authorized  to  be  la- 
sued  under  the  provisions  of  said  act  and  In 
that  event  the  surplus  derived  frmn  the  tax 
of  i/so  of  1  per  cent  will  be  ample  to  pay 
the  principal  of  said  $300,000  of  bonds  when 
du^  and  the  $20,000  of  txmda  purduised  hj- 
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compIalnantB  will  'be  paid  when  dne;  that 
under  ench  drcmnstances  it  Is  the  daty  of 
B«ld  cranmUuIon  to  cause  eald  bonds  to  show 
oD  their  face  that  the  principal  of  the  bonds 
1B  payable  only  ont  of  the  apeclal  fond,  as 
provided  under  said  act  The  prayer  of  the 
bill  Is  that  Jefferson  Connty  Sanitary  Com- 
mission and  Jefferson  county  be  enjoined 
from  Issuing  any  of  said  bonds,  purporting 
on  their  face  to  be  a  general  obligation  of 
Jefferson  connty,  but  that  they  be  required 
to  have  said  bonds  sbow  upon  their  face  that 
the  principal  of  said  bonds  Is  payable  only 
out  of  the  special  fund  derived  from  the  tax 
of  i/so  of  1  per  cent.  The  defendants  sepa- 
rately and  severally  demurred  to  the  bill  up- 
on the  following  grounds:  "{1)  Because  said 
bUl,  in  connection  with  the  several  acts  of 
the  General  Assembly  of  Alabama  referred 
to  therein,  sbows  on  Its  face  that  the  said 
bonds  issued  and  proposed  to  be  Issued  under 
the  authority  of  said  acts  are  properly  aa- 
thorlzed  to  be  the  general  obligations  of  the 
county  of  JetT^son,  and  properly  and  legally 
payable  at  maturity  out  of  the  general  rev- 
enues of  the  connty  derivable  from  taxes  Im- 
posed within  constitutional  limits.  <2)  Be- 
canse  by  said  act  of  the  General  Assembly 
of  Alabama,  approved  February  28.  1901 
(Acta  1800-1901,  pp.  1722  to  172S,  InduslTe). 
referred  to  In  the  bill  of  complaint,  the  Issue 
of  said  sanitary  bonds  was  legally  authorised, 
and,  when  duly  Issued  and  n^tiated,  they 
■ecesMrily,  under  the  Conatltation  and  laws 
of  Alabama,  ai»  contracts  or  obligations  of 
the  county  to  pay  the  debt  evldraced  thereby, 
Iqf  means  of  the  general  taxing  power  of  the 
«oimty,  In  addition  to  the  special  means  pro- 
vided la  and  by  said  act  Because  the 
means  for  meeting  the  Interest  and  principal 
of  said  bonds  provided  for  In  said  act  are  not 
exdoslve,  and  the  provisions  of  said  act  with 
reference  thereto  are  not  a  limitation  upon 
the  power  and  authority  of  the  county  to  pro- 
vide otherwise  for  the  payment  of  said  bonds 
at  maturity  by  resort  to  the  general  taxing 
power  of  the  county  if  necessary.  (4)  Be- 
cause the  county  of  Jefferson,  under  the  law, 
has  power  and  authority  to  issue  said  bonds 
as  the  general  obligations  of  the  county,  pay- 
able and  negotiable,  as  It  Is  averred  in  the 
bill  that  the  said  connty  proposes  and  con- 
templates doing,  and  because  the  bonds  of 
complataiant,  nnder  the  law,  are  likewise 
such  scleral  obligations." 

B.  J.  Smyer,  tta  arodlant  Jamea  Weatb- 
«tl7,  for  ftppdleen 

McCIiELLAN,  C.  J.  This  bill  Is  exhibited 
by  the  Birmingham  Trust  &  Savings  Compa- 
ny against  the  county  of  Jefferson  and  the 
Jefferson  County  Sanitary  Commission,  and 
this  appeal  Is  prosecuted  from  a  decree  sus- 
taining a  demnrrer  to  the  bilL  To  quote 
from  the  brief  of  appellant's  counsel:  "The 
question  ralaed  In  tta  case  Is  whether  or  not 


the  btmds  of  Jefferson  connty,  authorized  to 
be  Issued  by  the  Jefferson  County  Sanitary 
Commission  nnder  the  provisions  of  an  act 
approved  February  28th,  1901  (Acts  Gen. 
Assem.  Ala.  1900-1901,  pp.  1722  to  1T28>,  are 
the  general  obligations  of  the  connty,  and 
payable  out  of  the  general  funds  of  the  coun- 
ty when  dne,  or  whether  the  payment  of  the 
principal  of  the  bonds  Is  not  restricted  to  the 
surplus  fund  arising  from  the  special  tax  au- 
thorized to  be  levied  by  section  11  of  the 
act."  The  contention  of  appellant  that  the 
principal  of  these  bonds  is  payable  only  out 
of  the  fund  arising  from  the  special  levy,  and 
that  the  bonds  cannot  be  paid,  and  therefore 
should  not.  In  terms,  be  made  payable,  oat 
of  the  general  funds  of  the  county.  Is  rested 
solely  upon  the  language  of  said  section  11 
of  the  act.  Tbat  section  is  as  follows:  "That 
the  board  of  revenue  of  Jefferson  county 
shall  for  the  tax  year  commenclug  October 
1st,  1900,  and  ending  September  30th,  1901, 
and  each  and  every  tax  year  thereafter,  levy 
a  special  tax  of  one-twentieth  of  one  per  cent, 
on  the  value  of  all  taxable  property  In  said 
county  as  assessed  tot  revenue  for  the  state; 
the  tax  so  levied  and  collected  to  be  held  ex- 
clusively as  a  sanitary  fund  to  be  used  and 
applied  exclusively  to  the  payment  of  the  In- 
terest on  the  sanitary  bonds  herein  author- 
ized to  be  Issued,  and  to  keeping  in  repair  the 
sanitary  system  of  the  county  and  protect 
the  water  supplies,  and  the  surplus.  If  any, 
to  be  used  by  the  said  board  of  revenue  for 
the  payment  of  the  principal  of  said  bonds." 
This  section  further  provides  that  no  levy  in 
excess  of  the  constituticmal  rate  shall  be 
made.  The  provisions  of  this  section  do  not, 
in  our  (^nlon,  support  appdlant's  contention. 
It  is  to  be  taken  for  granted.  In  respect  of 
all  such  bonds,  that  the  legislative  Intention 
Is  that  the  principal  Is  to  be  paid  at  some 
time,  though  there  be  no  expression  of  such 
intention.  That  Is  the  prime  obligation  set 
down  In  the  face  of  them.  Other  provisions 
of  this  act  are  to  the  effect  that  the  bonds 
shall  become  due  and  iiayable,  as  to  the 
principal,  at  a  time  to  be  nominated  In  them, 
and  that  this  time  shall  not  be  postponed  be- 
yond the  term  of  50  years.  It  Is  also  provid- 
ed that  they  shall  b^r  interest  at  a  rate  not 
exceeding  6  per  cent,  per  annum,  and  that 
they  shall  not  be  disposed  of  by  the  county 
at  less  than  their  face  value.  Now,  this  sec- 
tion 11,  upon  which  appellant's  position  Is 
rested.  Itself  clearly  evidences  a  legislative 
contemplation  that  the  proceeds  of  the  spe- 
cial tax  will  be  or  may  be  entirely  appropri- 
ated to  the  payment  of  Interest  on  the  bonds 
and  the  expense  of  maintaining  the  sanitary 
system,  or  at  least  will  be  insufficient  for 
those  purposes  and  the  payment  of  the  prin- 
cipal; the  provision  being  that  If  there 
should  be.  any  surplus  arising  from  the  spe- 
cial levy  after  paying  Interest,  and  the  ex- 
pense of  keeping  the  system  in  repair  and  of 
protecting  the  water  aapply,  anch  surplus 
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Bbould  be  naed  tn  tiie  payment  of  the  prlnd- 
pal  of  said  bonds.  Thus  recognizing  tbe 
Knrobable,  or  certainly  ixwslble,  inadequacy  of 
the  special  levy  to  provide  funds  for  the 
payment  of  the  principal,  it  would  have  been, 
from  the  point  of  view  of  the  Legislature,  a 
vain  and  uselras  thing  to  authorize  tbe  issu- 
ance of  these  bonds,  require  their  payment 
at  a  time  certain,  and  Interdict  their  sale  be- 
low their  par  value.  It  is  not  conceivable 
that  the  lawmakers  had  any  such  puriwse. 
No  Bucb  purpose  is  expressed  in,  or  is  Infera- 
ble from,  any  other  part  of  the  act.  To  the 
contrary,  the  bonds  provided  to  be  Issued 
are,  by  the  terms  of  the'  act,  to  be  '^Qegotla- 
ble  bonds  of  Jefterson  coun^*;  and  a  nego- 
tiable bond  of  Jefferson  coun^  can  be  no 
more  nor  less,  in  the  absence,  as  here,  of 
words  of  limitation,  than  the  general  obll- 
gatioD  of  that  corporate  entity  to  pay  at  all 
events,  and  oat  of  any  of  Its  funds  necessary 
to  that  end,  the  mm  therein  stipulated  to  be 
paid. 

These  vlewa  lead  to  onr  concnirence  with 
the  chancellor  in  hla  ruling  upon  the  demur* 
rer,  and  tbe  decree  In  that  behalf  will  be  af- 
firmed* 


(U7  Ala.  n) 

SIMS  T.  STATB. 

fEfnpreme  Gonrt  of  Alabama.  May  14,  1908.) 

CRIMINAL  UkW— COMPLAINT— AFFIRMANCE  OF 
— PROBABLB  CAtTSB. 

1.  The  complaint  on  which  a  prosecution  is 
commenced  is  insufficient  to  support  a  convic- 
tion, It  not  affirming  that  affiant  had  probable 
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cause,  but  merely  cause,  to  beUm  defendant 
committed  an  offense. 

Appeal  from  Criminal  Court;  Jefferson 
County;  Daniel  A.  Greene,  Judge. 

M.  F.  Sims  was  convicted  of  using  Impnipcar 
language,  and  appeals.  Reversed. 

The  appellant  was  tried  under  a  prosecu- 
tion which  was  commenced  by  an  affidavit 
which  was  In  words  aud  figures  as  follows: 
"Personally  appeared  before  me,  Ira  Dement, 
a  justice  of  tbe  peace  In  and  for  said  county, 
J.  L.  Campbell,  who,  being  duly  sworn,  says 
on  oath  that  he  has  cause  to  believe  and  does 
believe  that  within  twelve  months  before 
making  this  afBdarft,  in  said  county,  M.  F. 
Sims  did  enter  into  or  go  sufficiently  near  tbe 
dw^lng  house  of  J.  Ij.  Campbell,  and  into  tbe 
presence  or  within  the  hearing  of  the  family 
of  the  occupants  thereof,  or  some  member  of 
said  family,  used  abusive,  insulting,  or  ob- 
scene language,  or,  In  tbe  presence  or  hearing 
of  a  female,  did  use  abusive,  insulting,  or  ob- 
scene language,  against  the  p^ce  and  dignity 
of  the  state  of  Aiiabama." 

Massey  Wilson,  Atty.  Gen.,  for  Uie  State. 

SHARPB,  J.  By  tbe  complaint  In  this  caa^ 
the  affiant  does  not  affirm  he  had  probabto 
cause  to  believe  the  defendant  committed  an 
offense  or  anyUilng  that  Is  equivalent  to  BDCb 
affirmation.  Lacking  this  essential  feature, 
the  complaint  Is  Insufficient  to  support  a  c<m- 
vlction  or  prosecution.  Honroe  t.  State. 
South.  382. 

The  Judgment  appealed  from  win  be  rerere- 
ed,  end  a  Judgment  will  be  here  rendered  dl»- 
mlsBlng  the  case  and  dlsduurglng  tbe  defoid- 
ant  Beroved  and  rendered. 
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NASHVILLK,  0.  &  ST.  L.  ET.  CO.  T. 
8TATB. 

(Sopreme  Oonrt  of  Alabama.    May  21,  1908.) 

BAIU10AD&-Z^ATI0N  OF  BTATI0N8— POWBRS 
OF  COUHIBBIONS-^RISDICTION. 

1.  In  the  abseoce  of  statutory  authority,  the 
railroad  commissicm  may  not  order  a  railroad 
company  where  to  locate  a  station  and  vhat 
depots  to  tmild. 

2.  Code  ISBQ,  i  84G1,  enamerates  certain 
things  which  railroad  compaules  most  do  or 
furui^  at  stations  for  accommodation  of  pas- 
seneers,  when  required  by  the  railroad  commis- 
sioners.  Section  3462  proTidea  tor  the  mannw 
of  serving  notice  of  the  order  of  the  railroad 
commission  requiring  the  performance  of  any  of 
the  duties  enumerated  in  section  3451.  Held, 
that  (ectiou  3453,  providing  for  enforcement,  by 
procee^mgs  in  cnanccry,  of  the  orders  of  the 
cominlsslon,  refers  sol^  to  tlu  dutlea  and  pow- 
ers enumerated  In  the  preceding  sections,  which 
do  not  relate  to  changing  stations  or  erecting 
depot  baildines  for  freight 

3.  Code  i  8490,  givioK  the  railroad 
comro ission era  general  superTision  over  rail- 
roads, aud  providing  that  tney  shall  keep  them- 
selves informed  in  regard  to  their  condition  and 
manner  of  operation,  and  shall  recommend  to 
the  railroad  companies  the  adoption  of  such 
measures  and  regulations  as  the  commissioners 
deem  conducive  to  public  safety  and  interest; 
and  section  3494,  authorizing  notice  to  the  rail- 
road company  of  what  the  commissioaers  deem 
necessary  changes,  of  which  the  commissioners 
are  reqiured  to  report  in  their  annual  report  to 
the  Governor — give  no  more  than  advisory  func- 
tions, without  any  power  to  compel  obedience. 

Appeal  from  Chancery  Court,  Marshall 
Connty;  Wm.  H.  Simpson,  Chancellor. 

Solt  the  state  of  Alabama  against  the 
NashTiUe,  Gtiattanooga  ft  St  Lonta  Railway 
Company.  From  a  decree  oTerraUng  demur- 
rers to  tbe  Ull,  defendant  appeals.  Be- 
Tosed. 

Oscar  B.  Hundley,  for  appellant  Obas.  6. 
Bromi,  Atl7.  Q&Lt  and  Robt  N.  Bell,  for 
tbe  State. 

DOWDELL.  J.  Tbe  bill  In  this  case  Is 
Itled  lo  tbe  name  of  tbe  state  of  Alabama 
against  tbe  NasbvUle^  Chattanooga  ft  St 
Ijonia  BaUway  Company,  mider  section  8468 
of  tbe  Code  of  1896.  Its  ptuvose  Is  to  com- 
pel a  conqdiance  by  tbe  aiweUant  railway 
company  with  an  order  of  the  railroad  com- 
mlsstoners  of  tbe  state  directing  and  reqi^r- 
Ing  said  railway  company  to  locate  a  statlim 
■nd  OKCt  a  depot  bulUUng  tor  tbe  Rccom- 
modatlon  of  passengers  and  for  tbe  handling 
of  frdgbt  for  shipment  In  tb»  town  of  Gnn- 
tersTllle^  Marshall  connty,  Ala.,  tbrongb  tbe 
corporate  limits  oi  wblcb  It  is  avored  tbat 
said  railway  company  operates  its  railroad. 
It  la  also  shown  by  tbe  bill  that  Onnters- 
▼IDe  bas  a  population  of  581  intaabltanta, 
and  is  tbe  connty  site  4tf  Marsball  coon^, 
and  tbat  tbe  present  station  and  depot  la 
located  Jnst  without  tbe  corporate  limits  of 
said  town,  and  in  tbe  town  of  Wyetb  Wy, 
wblcb  is  adjacent  to  OuntersrlUe,  ocmtalnlng 
a  population  of  about  289  Inhabitants,  and 
tbat  said  dqwt  as  at  presoit  maintained, 
la  a  Joint  d^t  for  tb»  two  towns.  Thoe 


are  other  allegattons  as  to  tbe  amount  of 
passenger  and  freight  traffic  from  the  town 
of  OuntersvUle  amraaUy  done  by  the  rail- 
road. Tbe  OTdw  sought  to  be  enforced,  and 
which  was  made  by  the  railroad  commlsslon- 
erfi  In  a  proceeding  before  tbat  body  Institut- 
ed by  J.  L.  Burke,  mayor,  and  others,  was 
as  follows:  "Tbe  premises  considered.  It  Is 
therefore  ordered  that  the  Nashville,  Chat- 
tanooga &  St  Louis  Railway  Company 
change  the  location  of  the  depot  for  the  town 
of  GnntersTllle  from  Its  present  site  in  tbe 
town  of  Wyeth  City,  and  that  said  depot  for 
GuntersvUle  be  idaced  on  the  plat  of  ground 
lying  on  tbe  west  side  of  said  railroad  and 
St.  Clair  street  and  aouthweat  of  Taykn' 
street  In  GuntersvUle,  Ala.,  being  tbe  plat 
of  ground  proposed  to  be  donated  to  said 
raUroad  by  Robert  N.  Bell  and  T.  L.  Far- 
row. It  Is  further  ordered  and  directed  that 
said  depot  shall  be  twraity-flTc  feet  wide  and 
one  hundred  feet  long,  with  sufficient  sitting 
or  waiting  room  for  tbe  comfort  and  ac- 
commodatton  of  its  passengers,  with  separate 
waiting  rooms  for  the  two  races,  and  tbat  a 
storage  room  for  the  reception  and  shipment 
of  freight  shall  be  maintained  of  sufficient 
size  to  do  the  business  of  said  town.  It  is 
further  ordored  that  said  dqwt  shall  at  all 
times  be  suitably  bested  in  tbe  cold  weather, 
and  supplied  with  sufficient  fresh  drinking 
water  when  passengers  waiting  for  trains 
are  preeoit  and  with  sufficient  and  comfort- 
able <di8irs  or  seste;  and  tbat  said  depot  and 
platform  shall  be  sufficiently  lighted,  when 
necessary  tat  the  comfort  and  accommoda- 
tion of  passengers,  and  connected  therewith 
a  sufficient  number  of  privies  or  watov 
closets,  to  be  at  all  tlmea  kept  clean,"  etc. 
The  prayer  of  the  bill  Is  aa  foUowa:  "Tour 
orator  prays  that  1^  decree  of  this  court  the 
said  defendant  be  required,  directed,  and 
competed  to  <diange  tbe  locatton  of  the  d^wt 
for  the  town  of  Guntersrllle  from  ito  present 
site  In  tbe  town  of  Wyeth  City,  and  place 
the  same  on  the  plat  of  ground  lying  on  fiie 
west  side  of  said  railroad  and  St  Clair  street 
and  southwest  of  Taylor  street  In  Gunters- 
vUle, Aifh^ma,  being  the  plat  of  ground  pro- 
posed to  be  donated  aa  aforesaid  to  aald  de- 
fendant by  Rob^  N.  Bell  and  T.  L.  Farrow, 
and  to  fully  comply  with  said  order  made  by 
said  railroad  commission,  which  said  order 
is  set  tatOi  In  section  8  of  this  bUL"  Fol- 
lowing tbe  special  prsyer  Is  a  general  prayer 
tat  relief. 

The  demurrer  to  the  bin  raises  the  ques- 
tion of  the  Jurisdiction  and  power  of  the 
court  to  entortaln  tbe  bin  and  grant  ttie  re- 
lief sought  There  la  no  pretense  of  aur- 
tborlty  for  the  filing  of  the  Mil  under  any 
provision  in  ttie  tiUirter  of  tbe  defendant 
company.  We  most,  thoetore,  look  to  the 
statntes  alone  for  authority  to  tiie  railroad 
commission  to  make  the  order  and  for  juris- 
diction In  the  court  to  entertain  tbe  Mil  for 
its  enforcement  alnoe  there  is  no  common- 
law  principle  upon  which  such  jarisfltcttoa  ^ 
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In  the  eonrt  can  be  rented.  While  tbe  oor^ 
poratloD  Is  qnaal  public  In  Its  charactw,  snd 
owes  duties  to  the  dXbtem  wfaltA  tbe  eottrts 
can  and  win,  under  ai^iroprlate  remedies, 
compel  It  to  respect  yet  the  location  oC  sta- 
thms  and  tbe  building  of  depots  are  not 
within  mch  dntles  when  not  Imposed  by 
legldatlon.  This  principle  Is  recognized  by 
the  lawmakli^  power  of  tbls  state  In  the 
enactment  of  statutes  regulating  and  con- 
trolling railroad  corporations,  snd  in  the  cre- 
ation of  a  railroad  commission.  Indepradent 
of  legislative  control,  in  so  far  as  any  duty 
of  tbe  corporation  arises,  in  the  location  of 
statltuis,  to  consider  the  Interest  and  con- 
venience of  the  general  public,  It  Is  one  that 
resto  In  the  discretion  of  its  board  of  direct- 
ors or  othtx  goTemtng  board,  and  In  the 
exCTcise  of  which,  wblle  not  injuring  the 
dtisen  bj  Ite  abuse,  the  right  of  considering 
the  Interest  of  tiie  stockholder  can  not  be 
denied.  In  Page  t.  L.  ft  N.  R.  R.  Co.,  128 
Ala.  287,  29  South.  676,  where  It  was  urged 
In  argument  that  a  common-law  duty  rested 
on  the  railroad  company  to  establish  and 
maintain  comfortable  waiting  rooms  at  its 
stations,  it  wsLB  said:  "An  examination  of 
the  cases  bearing  on  this  question  discloses 
that  no  such  dnty  exhits,  unless  Imposed  by 
the  charter  of  the  defendant,  or  by  a  statu- 
tory regulation,  or  by  some  other  leglslatiTe 
authorization  conferring  the  powers  npon  a 
railroad  commission  to  Impose  the  duty;" 
citing  People  t.  N.  T.,  L.  B.  ft  W.  R.  R., 
104  N.  Y.  S8,  9  N.  E.  856,  58  Am.  Rep.  484; 
Railroad  Co.  r.  Washington  Territory,  142 
n.  S.  482,  12  Sup.  Ct  283.  86  L.  Ed.  1092. 
This  latter  case  Is  quite  similar  to  the  case 
at  bar,  and  especially  so  with  reference  to 
the  application  of  common-law  principles.  In 
tbat  case  the  subject  wAs  discussed  at  length, 
and  a  number  of  authorities  cited.  The  case 
tilt  the  State  Republican  Valley  Railroad, 
17  Neb.  647,  24  N.  W.  829,  52  Am.  Rep.  424, 
here  relied  on  -  by  the  appellee,  was  also 
cited  and  criticised  as  bemg  Inconsistent 
with  the  doctrine  laid'  down  in  Atchison,  etc, 
R.  R.  Go.  T.  DenTer  ft  New  Orleans  R.  B. 
Oo.v  110  U.  S.  687,  681,  «82,  4  8up.  Ot  188, 
28  U  Bd.  291,  and  In  Pettie  r.  New  York, 
L.  E.  ft  W.  R.  R..  104  N.  Y.  58,  9  N.  B.  85^ 
68  Am.  Rep.  484.  Also  the  case'  of  Railroad 
Oommissloners  t.  Portiand  ft  Oxford  R.-R. 
Co.  (Me.)  18  Am.  Rep.  208,  cited  by  appellee,' 
is  referred  to  and  commented  upon.  But  In 
tbat  case  tbe  statutes  expressly  empowered 
the  railroad  commission 'to  make  the  order, 
and  to' apply  to  the.  court  to  enforce  ft  It 
Is^hardy  to  be  queattodfed  but  tbdt  It  Is'  en- 
ttrely  wlthUf  legislative  competency  to  em- 
power the  railroad  commisaton  to  ordw  the 
location  of  stations  'knd  tbe  building  of  de* 
jtots  and  to'  attply  to  the  courts  for  the  en- 
forcement' of  the  ord^.  Page  V:  L.  ft  N.  R. 
R':  'Oo.,  supra;  23  Amer.  ft  Bdg.  Encyc  of 
Xiaw  (lat  Ed.)  118,  and  taotta  1  and  2. 

B;^  an  act  ftpprdrM  E%bniary  15, 1887>ee 
mrgm  page  frt4  'vC  Uie  Code  I89B),  any 


son.  company,  or  corporation  owning  or  oper- 
ating any  railroad  through  tb»  oorpoEate  lim- 
Ita  of  any  Incorporated  town  or  city  of  more 
ttian  1,000  Inhabitants,  la  required  to  estab- 
Usb  and  maintain  one  or  more  depots  within 
such  corporate  limits  anfiBclent  for  the  ac- 
commodation of  passengers  and  ttie  storage 
of  freight.  While  nothing  Is  claimed  In  the 
present  case  under  this  statute,  the  town  of 
Ountersvllle,  being  a  town  of  less  than  1,000 
population,  the  enactment  of  the  statute  Is  a 
legislative  recognition  that  independent  of 
I^slatton  no  duty  to  establish  and  maintain 
depots  existed. 

Looking  to  our  general  statutes  bearing 
upon  the  subject,  we  And  under  chapter  96, 
p.  074  of  the  Code  of  1896,  art  2,  the  cap- 
tion  of  which  is,  "Regulation  affecting  the 
convenience  of  passengers."  Section  3451, 
which  provides  that  every  railroad  compa- 
ny, for  tba  comfort  and  accommodatlcHi  of 
ite  passengers,  must  have  when  required  by 
the  railroad  commlsslonen,  at  each  of  Ihe 
passenger  stetions  along  tiie  line  of  railroad 
operated  by  sacb  company,  sufficient  sitting 
or  waiting  rooms,  to  be  determined  1^  tbe 
commissioners,  fw  passayiers  waiting  for 
trains,  having  regard  to  sex  and  tace,  whlcb 
shall  be  snitebly  heated  In  cold  weather,  and 
supplied  with  sufficient  fresh  drinking  wa- 
ter, when  passengers  waiting  for  trains  are 
present,'  and  with  sufficient  and  oomfortel^ 
chairs  or  aeate;  and  connected  therewith  a 
sufficient  numba-  of  comforteUe  privies  or 
water-dosets,  to  be  at'all  times  kept  dean; 
and,  in  a  consplcuoas  place  at  sudi  station,  a 
bulletin  board  showing  the  schedule  time  of 
the  arrival  and  departure  of  all  paseengw 
trains;  and.  If  there  is  a  telegraph  stetion 
tiiereat,  whan  any  passenger-train  Is  delayed, 
a  bulletin  posted  In  a  conspicuous  place  at 
such  station,  showing  how  much  the  train 
is.  behind  ite  schedule  time,  ftnd  continue  to 
post  such  bulletins  each  hour  until  the  train 
arrives.  Section  3452  provides  for  the  man- 
ner, etc.,  of  serving  notice  of  the  order  of 
tbe  railroad  commission  requiring  the  per- 
formance of  any  of  the  duties  enumoAted  in 
sectioi^  3451,  and  the  timie  within  which  such 
dhties  must  be'  peffOrmed  after  the  senioe 
of  notice.  Section  '8^  provides  tor  the  en- 
forcement of  the  Orders' of  tbe  railroad  com- 
mission upon  fiill^re  or  'refusal  ot  tbe  rftn- 
rbad  company  to  comply  with  the  same  with- 
in a  specified  time  by  appropriate  proceed- 
ings in  the  chancery  court  We  think  It. 
quite  clear  that  the  provisions  .of  section 
3453  for  proceedings '  hi .  the  chancery  cpurt 
have  reference  solely  to  the  duties  and  pow- 
ers Imposed. and  .conferred  by  sections  3451 
[Old  .8452:'  It  is  manifest  from,  the  .reading 
oif  section  8^1,  that  no  duty  is  Imposed,  by 
tbe  provisions  of  tMs  section  on  the  railroad, 
cpmpsny  to  change  Ite, stations,  or  to  eriect 
a^d  maintain  depot.bulldl^gs  for  the  storage 
of  freight,  nor  Is  there  an^  authority  or 
power,  conferred  on  the  rallrbad  commlarion 
to  require  tbe'same  h«  49ne.d[the0  ex- 
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preadjr  w  fer  Implteitten.  Tim  utetato  to 
explicit  In  tbe  eomneratlon  of  the  duties  re- 
quired of  thft  mOroad  company,  and  what  la 
aonght  to  be  compdled  In  tbe  pveaant  pro> 
ceedlng  la  not  embcaeed  in  the  enumerated 
dntlea. 

It  la  Insisted,  hawevtr,  that  tba  nllroad 
commission  had  the  power,  under  section 
3490.  to  make  the  order  In  queetlon.  Tfala 
section  gives  ttw  commlssltmers  general  su- 
perrlston  over  aU  the  railroads  In  the  state, 
ftnd  directs,  that  they  "shall  from  time  to 
tlme^  as  they  nuy  deem  necessary,  examine 
the  same,  and  keep  themselves  Inf corned  as 
to  their  condition  and  tiie  manner  In  which 
Uiey  are  operated  with  reference  Ut  the  se- 
curity  and  accommodation  of  the  pnbUc,  and 
tbelr  compliance  with  their  charters  and  the 
laws  of  the  state;  and  shall.  In  writing  rec- 
ommend to  the  persons  or  coxpaatlims  oper- 
ating such  railroads,  or  any  of  them,  from 
time  to  tlme^  the  ad(^(ai  of  snch  measnrea 
and  regnlatloaa  as  the  commissioners  may 
deem  conducive  to  tbe  public  safety  and  In- 
tnesta;  and  the  commlsslonws,  In  Uie  per- 
formance of  their  dnttes,  shall  have  tbe  right 
to  pass  free  of  charge  on  all  tbe  railroads  In 
the  state,  and  take  wtth  them  any  person  In 
-ttialr  lAdal  em^yment"  We  are  nnaUa 
to  discover  In  this  section,  nnder  the  author- 
Ity  of  the  general  anpervlslon  conferred,  any- 
thing  more  than  adv]a«y  fnnctiona,  without 
any  power  to  compeL  And  this  coneLorion  Is 
fwtlfled  and  rendered  clearer  aa  to  sQcb  bfr- 
Ing  the  J^lalatlTe  Intent  when  tUa  aectlon 
Is  ocnutmed  In  connection  with  sections  8451, 
S4G2,  and  3468,  whoe  the  aathorlty  la  given 
the  commissioners  to  order  tbe  things  enu- 
merated to  be  done,  and  lemedlea  are  pro* 
vlded  fw  the  atCoroement  ct  anch  coder. 
Section  8494  Is  subject  to  a  Uke  constenctlai. 
A  caiefnl  reading  of  this  section  fiilla  to  die* 
dose  anything  more  than  an  authority  to 
noUfy  tiw  imllroad  company  of  what  the 
commissioners  deem  necessary  changes,  and 
of  which  tbe  onmnlsslonm  are  required  to 
"reporf*  in  thdr  annual  report  to  the  Got- 
emor.  '  The  authority  to  notl^  fiUla  tax 
short  ot  tbe  power  to  ordn  and  compel. 
Our  conduslon  Is  that  tbe  chancellor  erred 
In  orermling  the  demurrer  to  the  bill,  and 
his  decree  will  be  reversed,  and  one  will  be 
heie  oitned  snstalnlng  tbe  demnmt 

Barened  and  rendered. 


OST  Abu  n) 

OOLLINS  V.  STATB. 

(Si^eme  Court  ot  Alabama.    May  21,  1908.) 

JUBT— 8PBCIAI*  VSNUtn-UOnOM  TO  QUASH— 
CSmiNAL  LAW  —  ADMISSIBn^ITT  OF  HVI- 
SKNCB— RSS  O18T.S-DECLARATI0N  OP  CO- 
C0K8PI&AT0R. 

1.  Under  Code  1886,  I  S006,  prariding  that 
die  todItc  for  the  trial  of  a  capital  case  set  tor 
trial  on  a  dar  lubaequeut  to  the  week  of  tbe 
term  la  whidi  spedu  Jurors  are  drawn  ahall 
constat  of  such  special  jarars,  together  wlflk 
^lose  '^tewn  snd  smnamied"  for  soeh  sohes- 


Quent  week,  tte  fact  that  one  of  the  regular 

jurors  drawn  for  the  week  of  trial  was  not  sum- 
moned warrants  tbe  omlflsion  of  bis  name  from 
the  jury  list  served  on  the  defendant. 

•2.  Under  Code  1896,  I  4997.  providing  that 
the  directions  for  drawing  aod  sommoniag  ju- 
rors are  merel;  directorr,  and  under  the  express 
proviaioua  of  section  5007.  a  mistake  in  tbe 
names  of  special  jurors  summoued  for  the  trial 
of  a  capital  offense  does  not  require  tbe  quash- 
ing of  the  venire;  the  court  directing  them  to 
be  discarded,  and  others  summoued  in  theb: 
place. 

5.  In  a  prosecution  for  homicide,  a  threat  by 
a  codefeaaant  against  tbe  claas  ot  persona  to 
which  decedent  belonged,  made  about  five  min- 
utes before  tbe  killing,  and  which  bore  no  caus- 
al relation  thereto,  waa  properly  excluded,  aa' 
no  part  of  the  res  ^estte. 

4.  Unless  a  conspiracy  Is  shown  by  other  evi- 
dence, the  declarations  of  one  prosecuted  with 
defendant  for  the  crime  are  Inadmlulble. 

6.  In  a  prosecution  tot  homicide,  a  wltoess 
testified  that  be  waa  but  a  few  feet  from  de- 
cedent at  tbe  time  of  tbe  killing;  that  he  beard 
a  «>defendant  aay  that  '^e  white  folks  are 
KoH^  to  bell  hen  tonight";  that  witnoaa  asked 
U  she  meaut  that  for  bim,  and,  aa  reoelviog 
an  affirmative  reply,  slapped  her,  whereupon  a 
second  codetendant  started  towards  bim,  and 
decedent  started  towards  the  second  codetend- 
ant, and  a  gun  was  fired,  and  decedent  shot. 
HHd,  that  the  statement  of  the  first -codefokd- 
ant  was  admissible  aa  a  part  <tf  Ibe  res  gestae. 

Appeal  from  drcnh  Oonrt,  Hale  County; 
Jciuk  Moore,  Judge, 

Ben  Collins  was  convleted  of  murder,  and 
appeola.  Beversed. 

When  the  case  was  called  for  trial,  the 
defendant  moved  the  court  to  quash  tbe  ve- 
nire upon  tbe  following  grounds:  "(1)  Be- 
cause one  O.  G.  Breltllng  was  one  of  the  regu- 
nlar  Jurors  drawn  and  summoned  for  this 
week,  and  his  name  was  not  upon  tbe  venire 
served  upon  the  defendant  or  his  counsel. 
(2)  Because  tbe  venire  served  upon  the  de- 
fendant contained  tbe  name  of  one  J.  B. 
Qarbrew,  as  one  of  the  regular  Jurors  drawn 
and  summoned  for  the  week,  and  there  Is  no 
such  iKTson  in  tbe  county  as  J.  B.  Oarbrew. 
(8)  Because  the  venire  served  upon  tbe  de- 
fendant or  bis  counsel  contained  tbe  name  of 
one  jr.  W.  Stephen,  Beat  6,  as  a  special  juror, 
and  there  Is  not  now.  nor  was  there  at  tbe 
time  tbe  jury  box  was  prepared,  from  which 
said  name  was  drawn,  such  a  person  In  said 
Beat  6,  or  In  Hale  county,  as  J.  W.  Stephen." 
On  the  bearing  of  this  motion  It  was  shown 
by  the  evidence  that  O.  G.  Breltllng  was 
drawn  aa  a  juror  for  tbe  second  week  of  tbe 
term  of  the  court  (which  was  tbe  week  set 
for  the  trial  of  this  case)  by  tiie  jury  com- 
missioners, and  that  bis  name,  together  with 
the  names  of  the  other  jurors,  so  drawn  for 
said  week,  was  on  the  list  ftirnlsbed  tbe  sher- 
iff of  said  county,  but  that  said  O.  G.  Brelt- 
llng was  not  summoned  as  a  juror.  As  to 
tbe  said  J.  B.  Garbrew  and  J.  W.  Stephen,  It 
was  shown  that  ttiere  was  not  in  Hale  coun- 
ty at  the  time  the  jurors  were  drawn,  or  at 
the  time  of  the  trial,  or  any  other  time,  any 
person  by  the  name  of  J.  B,  Garbrew  or  J. 
W.  Stephen,  but  that  there  was  In  Hale  couo- 

14.  flea  GMalnal  Law,  vol.  U,  Otnt.  DlS-JJnVl^ 
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t7  «  man  of  the  name  of  J.  B.  Oarber,  and  a 
man  of  tbe  name  of  J.  W.  Stephenson.  Tbe 
court  overruled  the  motion  to  quaab  the  venire, 
and  to  thlB  ruling  the  defendant  duly  except- 
ed. Thereupon  the  court  directed  that  the 
names  of  J.  B.  Garbrew  and  J.  W.  Stephen 
be  discarded  from  the  venire,  and  directed  the 
sheriff  to  summon  from  the  qualified  citizens 
of  said  cotmty  two  persons  to  take  the  places 
of  those  so  discarded,  and  the  names  of  those 
so  summoned  were  furnished  to  the  counsel 
for  the  state  and  to  the  counsel  for  the  de- 
fendant,  and  such  names  were  then  put  In  s 
hat,  from  which  the  Jury  to  try  tbe  case  was 
drawn. 

The  evidence  for  the  state  showed  that  J. 
W.  Winulngham  was  killed  by  being  shot 
with  a  gun  which  was  In  the  hands  of  the 
defendant,  Ben  Collins;  that  the  killing  occur- 
red at  MoundvUle  between  8  and  9  o'clock; 
that,  at  the  time  of  the  kllUng.  Flan  Flana- 
gan and  Will  Sample  and  Carrie  CJoUlna  were 
present 

During  tbe  examination  of  one  Thompson 
as  a  witness  for  the  state,  he  testified  that 
he  was  at  Mouodville  on  the  night  John  Wln- 
nlngham  was  shot;  that  the  shooting  occur- 
red on  the  railroad  track,  not  far  away  from 
the  store  of  one  G-rlfiin;  that  about  Ave  min- 
utes before  the  shooting  he  was  at  Griffin's 
store,  and  Ben  Collins  and  Cairle  OoIIiui  were 
In  there;  and  that,  as  they  walked  out,  Ben 
Collins  was  in  front,  and  Carrie  Collins  was 
about  15  feet  behind  him,  and  Carrie  Collins 
made  a  statement  as  she  was  gc^g  out  of 
the  store.  The  solicitor  then  asked  the  wit- 
ness, "What  did  Carrie  Collins  say  as  she 
came  out?"  The  defendant  objected  to  this 
question  on  the  ground  that  It  called  for  Ille- 
gal and  Irrelevant  evidence,  and  because  no 
declarations  of  Carrie  Collins  could  bind  the 
defendant  The  court  overruled  the  objec- 
tions, and  the  defendant  duly  excepted.  An- 
swering the  question,  the  vritness  said  that 
Carrie  Collins  applied  very  opprobrious  epi- 
thets to  the  white  people,  and  said  that  some 
of  them  "would  go  to  hell  to-night" 

Luther  M.  Owen,  a  witness  for  the  state, 
testified  that  he  was  at  MoundvUle  at  the 
time  John  Wlnnlngham  was  killed;  that  be 
was  only  a  few  feet  away  from  Wlnnlngham 
at  the  time  the  shooting  occurred;  that  they 
were  standing  on  or  near  the  railroad  track. 
The  solicitor  asked  the  witness  the  following 
question:  "Did  you,  a  short  time  before  you 
were  standing  on  the  side  track,  hear  Carrie 
Collins  say  anything,  and.  If  so,  what?  Tbe 
defendant  objected  to  this  question  on  the 
ground  that  It  called  for  Irrelevant  and  Incom- 
petent testimony,  and  because  tbe  declara- 
tions of  Carrie  Collins  could  not  bind  or  prej- 
udice the  defendant  The  court  overruled 
the  objection,  and  the  defendant  duly  except- 
ed. The  witness  then,  In  answer  to  that  and 
other  questions,  stated  that  just  a  few  min- 
utes before  the  shooting,  Carrie  Collins  said. 

'•The  G  d  white  folks  are  going  to  bell 

bera  to-nlgtat;"  that  the  wUnen  then  asketf 


Carrie  Collins  'if  Bbe  meant  that  for  him," 
and,  upon  her  replying  that  she  did,  he  there- 
upon slapped  her,  when  Flan  Flanagan  start- 
ed towards  him,  and  as  Wlnnlngham  started 
towards  Flanagan  a  gun  was  fired,  and  Wln- 
nlngham was  shot,  from  tbe  effects  of  which 
wound  he  died. 

A.  M.  Tunstall,  for  appellant  Massey  Wil- 
son, Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  court  properly  over- 
ruled the  motion  to  quash  the  venire.  The 
return  of  tbe  sherifl  showed  that  Breltllng, 
one  of  tbe  regular  jurors  drawn  for  the  week 
for  which  the  trial  was  set  was  not  sum- 
moned. His  name,  therefore,  was  properly 
omitted  from  tbe  list  of  Jurors  served  on  the 
defendant  Under  the  statute,  tbe  regular 
Jurors  drawn  and  summoned,  for  the  week  in 
which  the  day  tor  the  trial  was  set,  together 
with  tbe  special  jurors  dravni  from  the  jury 
box  by  the  presiding  judge,  constltated  the 
special  venire,  a  copy  of  which  tbe  law  re- 
quired to  be  fnmished  tbe  defendant  Code 
1896,  S  5005;  Bnrton  v.  State,  107  AJa.  108, 
18  South.  284. 

As  to  the  two  special  Jurors,  Garbrew  and 
Stephen,  in  whme  names  mistakes  occur- 
red, tbe  court  followed  the  direction  of  the 
statute  In  discarding  them,  and  supplying 
their  places  with  two  other  persons  summon- 
ed by  tbe  sheriff,  under  tbe  order  of  the  court, 
from  tbe  qualified  citizens  of  the  county. 
Code  1896,  §  6007.  Consequently  there  was 
no  error  in  the  action  of  the  court  In  refusing 
the  motion  to  quash  on  the  grounds  relating 
to  these  persons.  See,  also,  section  4997  of 
the  Code  of  1896. 

The  declaration  or  statement  made  by  tbe 
woman  Carrie  Collins  upon  leaving  Ibe  store 
of  Griffin,  testified  to  by  the  witness  Thomp- 
son, and  which  was  admitted  in  evidence 
against  tbe  objection  of  the  defendant  should 
have  been  excluded.  This  statement  was 
made  five  minutes  or  more  before  tbe  shoot- 
ing of  the  deceased  by  the  defendant  at  the 
depot,  and  formed  no  part  of  the  res  gestse 
of  tbe  difficulty  In  which  the  shooting  oecor^ 
red.  It  was  not  coutemporaneous  In  point 
of  time  with  the  difficulty  resulting  In  the 
shooting,  nor  does  tbe  evidence  show  that  this 
statement  bore  any  causal  relation  to  the 
shooting.  Nor  was  It  admissible  as  the  dec- 
laration of  a  co-conspirator.  The  evidence 
was  not  sufficient  to  authorize  the  inference 
of  a  conspiracy  participated  In  by  the  woman 
Carrie  Collins,  independent  of  tbe  statement 
made  by  her.;  and  unless  a  conspbracy  had 
been  shown.  In  which  she  participated,  her 
statement  would  not  be  competent  evidence 
against  tbe  defendant  Tbe  second  state- 
ment of  the  woman  Carrie  Collins,  testified  to 
by  tbe  witness  Owens,  made  at  tbe  Aepot, 
formed  a  part  of  tbe  res  gestse  of  the  trans- 
action In  which  the  shooting  was  done,  that 
resulted.  In  the  death  of  the  deceaised.  Tbe 
statement  bore  a  causal  relation  to  the  diffi- 
culty. Indeed,  It  provoked  thA4Ifflciilt7^t 
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tennlnated  In  the  tragedy.  It  waa  one  con* 
tlnnous  transaction  from  the  8tatem«it  ao 
made  to  the  kllUng,  all  transpiring  In  a  very 
sliort  space  of  time.  The  statement,  there- 
fore, may  be  said  to  have  been  contempora- 
ueous  with  the  main  foct,  and  constituted  a 
part  of  the  res  gestae,  and  was  cmnpetent  In 
evidence. 

For  the  error  pointed  ont,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 


on  AlL  891) 

HAMAKER  et  al.  v.  BYNUM. 

(Sapreme  Court  of  Alabama.    May  21,  1903.) 

HOBTGAOE-PATUBNT  —  TENDER  —  8ATISFAC- 
TIOH— FAILURE  TO  DISCHARGE  OF 
BECORO— FORFEITURE. 

1.  Code  1896.  6  1066,  providios  for  the  re- 
cover; of  a  forfeltare  on  a  mor^agee's  failare 
to  discharge  of  record  a  fall;  paid  chattel  mort- 
gage, when  there  is  no  rait  in  which  the  fact  of 
payment  can  be  tested,  does  not  anthorize  tlie  re- 
cover;  of  a  forfeiture  where  there  has  been  a 
tender  of  payment,  and  the  amount  due  Is 
brought  into  court  with  the  salt. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  A.  Bllbro,  Judge. 

Action  by  C.  M.  Hamaker  and  another 
against  R.  H.  Bynum  to  recover  a  penalty. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Affirmed. 

On  the  10th  day  of  April.  1S99,  the  appel- 
lants, G.  M.  HamnlTpr  and  W.  T.  Bennett 
ezeqnted  to  the  appellee  three  chattel  mort- 
gage notes,  each  In  the  sum  of  $300,  and  due 
July  10,  1899,  October  10,  1899,  and  January  ! 
10, 1900,  respectively.  On  each  of  said  mort-  '\ 
gages,  payments  were  made  near  the  date  of 
maturity,  leaving  a  balance  due  on  each  of 
them.  On  tiie  30th  day  of  July,  1900,  the 
appellants  Instituted  tUs  suit  to  recover  the 
penalty  of  V200,  under  section  1066  of  the 
Code  of  1896,  for  the  foUnre  of  the  appellee 
to  mate  the  record  of  each  of  said  mortgages 
satlsfled;  seekli^  to  recover  f600  In  the  ag- 
gr^te.  The  complaint  contained  eight 
counts.  The  first  declared  on  the  three  mor^ 
gages  for  $600*  alleging  payment  of  all  of 
them.  The  second  likewise  declared  on  the 
three,  alleging  a  tender  of  the  balance  dne 
on  them.  The  third,  fifth,  and  seventh  de- 
clared on  each  one  separately,  alleging  pay- 
ment The  fotnth,  sixth,  and  eighth  declared 
on  each  s^uately,  alleging  a  tender  of  tbe 
balance  dne  on  each,  respective.  The  plaln- 
tllls,  by  leave  of  the  court,  amended  the 
ssoond,  fourth,  dxth,  and  eighth  counta  by 
ttimtiBg  that,  wh«i  the  tender  was  made, 
the  law  day  of  each  mortgage  bad  passed, 
and  fbe  defendant  had  not  taken  possession 
of  any  of  the  property  under  said  mortgages 
for  foreclosure,  nor  for  tjxy  other  purpose. 
Tbe  defendant  demurred  to  the  first  and  sec- 
ond counts  ttx  a  misjoinder.  He  also  de- 
murred to  the  second,  fourth,  slxtli,  and 
elghtb  because  each  count  shows  cm  Its  face 
that  tbe  mortgages  have  not  been  fully  paid, 
and  tbat  tbe  balance.Admitted  to  be  due  was 


only  tendered  to  the  antetlee.  Tbe  demur- 
rers were  sustained,  and  Issue  was  Joined  on 
defendant's  pleas  to  the  remaining  counts. 
The  plaintiffs  offered  In  evidence  the  original 
mortgages,  and  also  the  record  of  each,  and 
the  payments  made  on  ibem.  The  plalntUts 
then  offered  to  prove  the  tender  of  the  bsl- 
ance  dtw  on  each  mortgage  separately.  Ob- 
jection to  this  was  sustained,  and  exception 
reserved.  They  also  offered  to  prove  notice 
to  aatlsfy  the  record,  and  to  this  objection 
was  sustained.  By  reason  of  these  rulings 
of  the  court  upon  the  evidence,  which  were 
adverse  to  the  plaintiffs,  tbe  plaintiffs  took  a 
nonsuit,  with  bill  of  exceptions. 

S.  W.  Tate  and  J.  B.  Brown,  for  appellants. 
Tally  St  Hackwortb,  tor  appellee. 

SHABPB,  J.  Section  1066  of  the  Code  of 
1896  provides  for  tbe  recovery  of  a  for- 
feiture when  a  mortgage  "has  been  fully 
paid  or  satisfied,"  and  there  is  no  suit  In 
whicb  the  fact  of  payment  or  satisfaction 
can  be  tested,  and  tbe  mortgagee  falls  fw 
two  months  after  written  request  to  "enter 
tbe  fact  of  payment  or  satlsfactloo  on  the 
margin  of  the  record  of  the  mortgage,"  etc. 
This  suit  Is  sought  to  be  maintained  upon 
the  proposition  that  a  tender  of  tbe  amount 
due  on  a  mortgage,  made  after  breach  of  Its 
condition,  will,  if  tbe  money  be  brought  Into 
court  along  with  the  suit,  operate  as  a  satis- 
faction of  tbe  mortgage,  within  tbe  meaning 
of  the  section  referred  to.  In  support  of  tbe 
proposition,  appellants  rely  on  section  1067 
of  the  Code  of  1896,  which  declares  tbat  "the 
payment  of  a  mortgage  debt  whetber  of  real 
or  personal  property,  divests  tbe  title  pass- 
ing by  the  mortgage,"  together  with  tbe  de- 
cision in  Maxwell  v.  Moore,  95  Ala.  166,  10 
South.  444,  86  Am.  St  Rep.  190,  where,  in 
construction  of  ihe  last-mentioned  section.  It 
was,  In  an  action  of  detinue,  held,  as  stated 
In  the  headnote,  that  "a  tender  of  full  pay- 
ment of  the  mortgage  debt  after  default, 
but  before  the  m<»tgagee  has  taken  or  de- 
manded possesakm  of  tbe  property  for  the 
purpose  of  foredosure.  If  k^t  good,  and  the 
numey  brought  bito  court  discbarges  the 
Hen  of  the  mortgage,  and  extinguishes  the 
title  of  the  mortgi^ee."  That  decision  Is 
opposed,  rather  than  favorable,  to  appellants' 
contention.  It  recognla^  the  correctness  of 
the  principle  assnted  in  Frank  v.  Pickens, 
60  Ala.  861^  to  the.  effect  that  a  tender  of 
payment  of  the  moirtgage  debt  whether  made 
before  or  after  tbe  Uiw  day,  does  not  of  it- 
self operate  to  extlngnlsh  the  tItJe  of  the 
mortgagee  under  a  chattel  mortgage,  and  can 
so  operate  only  in  connection  with  a  main- 
tained readiness  on  the  part  of  the  persmi 
making  It  to  pay  the  debts,  so  that  tbe  mort- 
gagee may  acc«pt  payment  at  pleasure,  and 
may  not  uttlmately  be  adjudged  to  have 
lost  his  security  without  payment  <v  a  de- 
posit of  the  money  for  him  In  court  Under 
these  decisions,  the  determination  of  a -suit 
haying  for  -  Its  subjeet^nattcr  i^rUngedl^ 
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property  m&y  depend  on  condltlonB  In  re- 
spect of  tender  existing  np  to  and  at  the 
time  of  trial,  when,  by  relation  back,  the 
tender  can  be  given  the  effect  of  divesting 
the  mortgage  title  aa  of  the  time  of  the  ten- 
der. But  the  right  to  sue  for  a  forfeiture 
does  not  arise  until  the  forfeiture  has  arisen, 
and.  If  sattsfactlon  of  the  mortgage  does  not 
occur  without  maintenance  of  tender  to  the 
trial.  It  follows  that  In  such  case  forfeiture 
does  not  occur  before  the  banning  of  the 
suit,  because,  by  the  unambiguous  language 
of  the  statute,  payment  or  satisfaction  must 
precede  forfeiture.  The  statute  under  con- 
sideration la  penal,  and  a  settled  rule  of  con- 
struction applicable  to  such  statute  forbids 
the  extension  of  Its  provisions  by  implication. 
Jarratt  v.  McCabe,  76  Ala.  325;  Qrooms  v. 
Hannon,  59  Ala.  CIO;  Southwestern  B.  & 
L.  ABs*n  V.  Bowe,  125  Ala.  491.  28  South. 
484;  Southern  B.  &  L.  Ass'n  T.  McOanta, 
120  Ala.  616,  26  South.  8. 

The  Judgment  of  nonsuit  wlU  be  afOnoed. 


(U7  Ala.  4SB) 

WOODAI^L  «t  aL  T.  MeLBNDOM  «t  aL 
(Supreme  Court  of  Alabama.   May  21,  1908.) 

WILLS-GONTaBTAMTS—LIABILITY  FOR  COSTS. 

1.  Executors  filed  a  petition  propoandins  the 
will  for  probate.  Appellee  and  others  filed  a 
contest,  which  was  heard,  resulting  in  a  decree 
admitting  the  will  to  probate,  and  taxing  cou- 
teatants  with  the  coats;  Afterwards,  at  the 
Inataace  of  persona  who  did  not  have  notice, 
the  decree  was  vacated,  and  then  the  executora 
filed  another  petition  in  form  original,  and  per- 
sons other  thao  appelleea  filed  a  contest,  on 
which  there  was  a  decree  admitting  the  will  to 
probate  and  taxing  costs  against  the  conteat- 
auta.  Beld,  that  the  executora  abaodoaed  their 
first  petition,  ao  that  appellees  not  having  Join- 
ed In  the  contest  reauiting  In  the  last  decree 
were  not  liable  for  the  costs  tiierelv  adjudged 
against  the  contestants. 

Appeal  from  Circuit  Court,  Jackson  Ootin- 
ty;  J.  A.  BUbro.  Judge. 

Action  by  O.  G.  Woodall  and  others,  execu- 
tors of  Lafayette  Derrick,  deceased,  against 
3.  P.  McLendon  and  oth^s.  From  a  Judg- 
ment against  part  of  the  Oefoidanta  only» 
plalntUEi  appfMO.  Affirmed. 

J,  B.  Brown,  for  appellants.  W.  H.  Noi^ 
wood  and  Tally  &  Hackwortb,  for  appellees. 

TYSON,  J.  This  action  was  brought  against 
a  nnmber  or  defendants  upon  a  decree  of 
the  probate  court  rendered  on  the  8d  day  of 
November,  1886,  to  recover  certain  costs  ad- 
judged against  the  contestants  of  a  will  in 
that  court  in  favor  of  these  plalntifls.  There 
was  a  Judgment  in  this  cause  in  favor  of  the 
plaintiffs  against  some  of  the  defendants, 
and  a  Judgment  In  favor  of  the  two  defend- 
ants who  are  the  appellees  here.  The  pleas 
Intwposed  these  two  successful  defend- 
ants were  non  assumpsit  and  nnl  tiel  record. 
It  is  not  Insisted  by  appdlees  that  the  plain* 
tiffs  are  not  entitled  to  bring  this  action,  or 
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that  the  complaint  Is  In  any  wise  objection- 
able. Under  our  decldons.  If  sucb  insist- 
ence had  been  made,  it  would  be  unavaila- 
ble. Field  V.  Sims,  96  Ala.  540,  11  South. 
763;  Sims  v.  Herzfeld,  86  Ala.  145,  10  South. 
227.  The  only  point  pr^ented  is  whether 
the  appellees  were  contestants  in  the  pro- 
ceedings in  the  probate  court  resulting  in  the 
decree  sued  upon,  and  therefore  were  among 
the  parties  against  whom  the  costs  of  that 
proceeding  were  adjudged.  It  Is  scarcely 
necessary  to  say  that  ■  this  fact  must,  of 
course,  be  shown  by  the  record  in  that  cause. 
It  appears  that  on  the  9th  day  of  July,  1898. 
the  plaintiffs  here,  as  executors  of  the  last 
will  and  testament  of  one  L.  Derrick,  de- 
ceased, propounded  by  petition  that  paper 
for  probate.  The  appellees  and  others  ap- 
peared In  answer  to  the  petition,  and  filed  a 
written  contest  of  the  will,  which  was  heard, 
resulting  In  a  decree  admitting  the  will  to 
probate,  and  taxing  them  with  the  costs. 
Subseciuently,  at  the  Instance  of  certain  mi- 
nor heirs  at  law  of  the  deceased,  who  bad 
not  bad  1^1  notice,  this  decree  was  vacated. 
And  shortly  thereafter  these  plalntUfs.  as 
executors,  tiled  another  petition.  In  form  orlg* 
inal,  upon  which  process  was  regularly  la- 
sued,  and  a  day  set  for  Its  bearing.  In  an- 
swer tiioeto  some  of  the  respondents  other 
than  llieee  appelleea  appeared,  and  filed  Ibelr 
written  contest  of  the  wUL  A  trial  was  had 
on  tiie  contest,  resulting  tn  tbe  decree  sued 
upon.  Tbe  plaintUBi,  by  flUng  this  original 
petition  and  proceeding  to  trial  iq>on  a  con- 
test of  tbe  will  propounded  for  probate  by  it. 
must  be  tadd  to  bave  abandoned  tbefr  llnrt 
petition,  though  tb^  would  hare  bad  tbe 
rii^t  to  bare  proceeded  upon  tt.  The  appd- 
lees;  not  ba^ng  Joined  In  tbe  etmteat  wbldi 
resulted  In  the  decree  sued  upon,  are  not  lia- 
ble for  the  coats  adjudged  against  thoae  who 
were  pulles  to  the  contest  In  oUier  words, 
they  were  not  among  the  contestant!. 
The  Judgment  must  be  affirmed. 


(W  Ala.  «) 

HILL  V.  STATB. 
(Sivreme  Court  of  Alabama.  May  19,  1908.) 

ADULTBBT— HVISBHGB-ADMZSSIBIUTr. 

1.0n  a  proaeentloa  for  Itring  to  aduttary, 
a  witness  for  the  state,  who  had  testified  to 

having  seen  defendant  and  hia  paramour  un- 
der compromisiiig  circumstances,  was  asked  if 
his  brother  had  not  at  abottt  that  time  tried  to 
kill  defendant.  Aeld.  tiiat  the  qnestitMi  was 
properly  excluded,  as  It  called  fOr  an  opinion 
or  contusion. 

2.  Where,  on  a  proaecntlon  for  living  In 
adultery,  there  was  testimoiiy  tending  to  show 
an  act  of  adultery.  It  was  competent  to  show 
that  defendaut's  paramour  had  been  Uvlng'wttb 
him  ever  since. 

8.  It  was  competent  to  show  that  defendant 
fumiahed  his  paramour  with  grocerica  and  pro- 
visions. 

4.  Where,  on  a  prosecution  for  living  In 
adultery,  defendant's  paramour  testified  that 
her  name  was  diffnent  from  th|^  ^vea  In  tbe 
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intHctmeut,  It  wu  eunpetent  to  Aow  hf  htr 
that  she  also  went  noder  tfact  name. 

6.  It  wai  immaterial  whether  a  wltncM, 
whose  testinaonr  tended  to  prore  defendant 
guilty  of  living  In  adultey,  had  gone  to  the 
place  to  which  defendant  bad  taken  hii  para- 
mnnr  with  the  Intention  of  ralalng  a  row  with 
defeudaot 

6.  Where,  on  a  prosecution  for  Uring  In 
ndultery,  there  wai  a  conflict  in  the  eTidence 
as  to  whether  defoadant  or  his  father  was  the 
owner  of  the  place  at  which  the  parties  were 
liTing,  and  the  state  introduced  evidence  tending 
to  show  that  defendant  supported  his  alleged 
paramour,  for  the  purpose  <yt  showing  the  rela- 
tions between  tbe  parties,  it  was  competent 
and  relevant  for  the  defendant  to  show  that  the 
woman  waa  staying  at  the  place  under  a  cou- 
tract  to  work  for  his  father. 

Appeal  from  Morgan  CJounty  Gonrt;  Wm. 
B.  Skeggs.  Judges 

Heiu7  HUI«mB  oonvlctea  for  living  In  a 
•tate  of  Bdnlt«7  or  fwnkatlon  with  one 
Inka  Smith,  and  appeals.  ReTersed. 

Tbere  was  erldence  Introduced  on  the  part 
of  tbe  state  tending  to  show  tbat  the  defend- 
ant was  guilty  of  the  offense  charged,  Jim 
Thompson  was  a  witness  Introduced  for  the 
state,  and  testlfled  to  baring  seen  tbe  de- 
fendant and  luka  Smith  In  bed  together.  He 
further  testified  that  be  was  the  son  of  Lena 
HUI,  tbo  Wife  of  the  defendant  On  the 
eroM-«xamlnatlon  of  this  witness,  and  after 
he.  had  testified  that  his  mother  left  the  de- 
fendant shortly  after  the  time  he  stated  be 
saw  tbe  defendant  In  bed  with  Inka  Smith, 
he  was  asked  by  defendant's  couDse)  the  fol- 
lowing question:  "Is  it  not  a  fact  that,  at 
about  tbe  time  when  yon  say  yon  saw  this 
woman  out  there,  that  your  brother  Bfonls 
Childera  came  down  there  and  raised  a  row 
with  Henry,  and  tried  to  klU  him  by  shoot- 
ing him  with  a  gnn?"  The  state  objected  to 
this  qnestlon,  tbe  conrt  sustained  tbe  objec- 
tion, and  the  defendant  dnly  exceipted.  Ed- 
mund Lampkln,  a  witness  for  tbe  state,  testl- 
fled that;,  having  heard  ibat  tbe  wlte  ot  Hen- 
ry HOl  was  sick,  fw  went  ont  to  the  place 
wbere  she  was  staying  one  Sonday  after- 
noon, and  saw  the  defendant  there,  and  also 
tbe  woman  Inka  ^inltta.  Tb^enpon  the  state 
asked  tbe  witness  Lampfcln  tbe  following 
question:  "Where  has  Inka  Smith  been  Uring 
BtQce  the  time  you  saw  fhem  at  tbe  same  place 
on  tikis  Sunday?*'  The  defendant  objected  to 
tUs  question  upon  the  ipvnnd  that  it  caHed 
tm  Irrdevant  and  Immaterial  evldenoe^  the 
court  overruled  the  objection,  and  tbe  de- 
fendant duly  excepted. '  Tbe  witness  an 
■wered  that  she  faf^d  been  living  ont  at  the 
same  place,  which  waa  said  to  be  'owned  l^y 
tbe  defendant,  6ver  since  the  time  referred 
tp.  Tlf9  d^tendant  iqoTed  to  exclude  this  an- 
swer, and  duly  excepted  tp  the  oonrt  over 
ruling  bis  motion.  Against  the  objection  and 
exception  of  tbe  d'ef  endant,' the  witness  was 
allowed  to  testify'  that  be'  had  seen  the  de- 
fendant luka  Smith  pass  tils  honse  sev- 
eral tinii^'^lnce,  golhg  to'  ttie  place  said  to 
befong'tottae  defeU'dnnt.  Morris' Childera,  a 
wltoesa  for  the  st^jte,.  testified  tbat  ha  w« 


the  son  of  Lena  Trm,  the  wife  of  tlie  defend- 
ant, and  further  testified  to  facts  showing 
tbe  defendant  guilty  as  charged.  On  cross- 
examination  of  this  witness,  the  defendant 
asked  tilm  the  following  question:  "On  the 
day  wben  you  saw  Henry  Hill  bring  this  wo- 
man, luka  Smith,  out  there,  Is  It  not  a  fact 
that  on  that  day  and  at  that  time  you  came 
there  for  tbe  purpose  of  raising  a  row  with 
Henry,  and  didn't  you  try  to  shoot  him  with 
a  gun!^  The  state  objected  to  this  question, 
tbe  conrt  sustained  the  objectkm,  and  the  de- 
fendant duly  excepted.  Tbe  wranan  with 
whom  tbe  defendant  Is  charged  to  have  lived 
in  a  state  ot  adultery  or  fornication  wu  In- 
troduced in  evidence  and  testlfled  tbat  Ira- 
name  was  Inka  Tate,  and  not  loka  Smith, 
but  upon  fnrttaer  examination  sbe  testified 
that  she  bad  been  sonetlnMB  called  luka 
Smith.  This  wttness  testlfled  ttiat  sbe  lived 
on  ObarUe  Hill's  place;  that  GbarUe  Hill  was 
tbe  father  of  tbe  defendant  Against  tbe  ob- 
jection and  exception  of  tbe  defendant,  the 
state  waa  permitted  to  prove  by  said  witness 
tbat  the  defendant  sometimes  sent  groceries 
ont  to  bar,  and  sometimes  brought  gxocralea 
to  her.  Upon  tbe  cross-examination  (tf  this 
witness,  the  defendant  songbt  to  prove  that 
she  moved  ont  to  Uie  place  of  Gbarila  Hill 
nuder  a  oontnct  ot  blxe  with  aald  Qbarlle 
HUl,  who  vras  on  old  man  and  a  crU^de.  and 
tbat  her  duties  were  to  look  after  things  tat 
blm,  and  to  take  care  of  blm.  Upon  objec- 
tion on  the  part  of  the  state,  the  oomt  refus- 
ed to  permit  tbe  defendant  to  prove  tbeae 
facts  by  tbe  wttness.  and  to  sucb  mllng  tbe 
defendant  separately  ^cepted. 

Troup  ft  Green,  tor  appellant  Massey 
Wllstm,  Attr.  Oen.,  for  tbe  State; 

DOWDEIiL,  J.  Tbe  defendant  was  tried 
and  convicted  before  the  oouDty  court  on  an 
Indictment  for  living  together  with  one  Inka 
Smith  bi  a.  state  of  adultery  or  fomlcatlcm. 
Tbe  offense  charged,  aa  said  In  Bodlfovd  v. 
State,  86  Ala.  68,  6  Bontb.  SB8,  U  Am.  St 
aOk  "to  a  crime  of  darkness  and  secrecy, 
and  hence  always  dUflcnIt  of.  direct  proof." 
Tbe  fact  of  illicit  UriweouM.  like  any  other 
fact,  may  become  a  legltimato  InCevenoe  or 
oondnslon  to  be  drawn  from  drcumstanttal 

'  evidence.  Tbe  evidence  on  tihe  part  ot  the 
state  tended  to  Aaw  sndi  a  retaOan  and  stato 
of  living  between  tbe  defftndant  and  tbe  wo- 
man loka  Sfflttb  as-  to  veaeonably'  iraxrant 
tbe  ooDclnslon  of  tbe  defendant's  gnilt  :  Tbere 
was  no  error  In  sustaining  tbe  soUdtoM 'ob- 

I  jectlon  to  tba  qnestloa  j^ponnded  to  the  wtt-- 
nan  Jim  Thompson.  Tbat  portion  of  tbe 
question  as  to  wbctbv  Morris  OUlders  "tried 
to  km  him"  (Henry.)  called  for  an  iq^tnlon  or 
conchislen  of  tbe  witness,  and  for  that,  rea- 
son. If  no  other,  was  oblecttonable:  HarrliMm 
V.  State,  78  Ala.  6,  11;  Whtte  v.  State.  103 
Ala.  72.  SI,  16  Sooth.  63;  Bailey  v.  State..  l87 
AJa.  151, 18  Sontb.  2S4. 

Whenever  an  act  of  IlUdt  toteroowse  la 
shown  by  tbe  evld^pee  wltbln'  thfilMAaA  cB^ 
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time  covered  b7  tbe  Indictment,  evidence  of 
facta  and  clrcamstances  wblcb  tend  to  show 
cohabitation  between  the  parties  anterior  and 
subsequent  to  such  period  of  time  is  relevant 
and  admissible.  Lawson  t.  State,  20  Ala.  65, 
56  Am.  Dec.  182;  Alsabrooks  t.  State,  52  Ala. 
24;  Morrison  r.  Morrison,  95  Ala.  309,  10 
South.  648;  Bodiford  v.  State,  86  Ala.  67,  5 
South.  559,  11  Am.  St  Rep.  20;  Walker  T. 
State,  104  Ala.  66.  16  South.  7;  Wright  t. 
State.  108  Ala.  60,  18  South.  941.  Under  this 
principle,  the  teatlmony  of  the  witness  Lamp- 
kin  objected  to  by  the  defendant,  was  com- 
petent, and  the  court  committed  no  error  in 
its  admission.  So.  too,  it  was  competent  to 
show  hy  tbe  witness  luka  that  the  defendant 
furnished  her  with  provisions  and  groceries. 
This  evidence  tended  to  illustrate  the  relation 
existing  between  her  and  the  defendant  This 
witness  having  testified  that  her  name  wa» 
luka  Tate,  it  waa  proper  to  show  by  her  that 
she  was  also  kitown  as  luka  Smith— the  name 
charged  In  the  Indictment 

The  objection  of  the  state  to  the  queatlon 
asked  the  witness  Childers— if  it  was  not  his 
purpose,  in  going  to  tbe  place  where  he  saw 
tbe  defendant  bring  the  woman  luka  Smith, 
to  raise  a  row  with  the  defendant— was  prop- 
erly sustained.  The  purpose  of  the  witness 
in  going  to  the  place  mentioned  was  wholly 
Immaterial,  and  could  abed  no  light  on  tbe 
fact  In  issue. 

There  was  a  conflict  In  the  evidence  aa  to 
whether  tiie  place  where  It  was  charged  that 
the  parties  lived  together  belonged  to  the  de- 
fendant, or  to  hla  father.  Charley  HiU.  The 
state  Introduced  evidence  tending  to  show 
that  the  defendant  carried  the  woman  Inka 
to  the  said  place,  and  furnished  her  with  pro- 
visions while  she  stayed  there.  The  purposeof 
this  evidence  waa  to  lllaatrate  and  show  the 
character  of  the  relation  existing  between  the 
parties.  The  evidence  alao  abowed  that 
Charley  Hill,  defendant's  father,  who  waa 
old  and  afflicted,  lived  In  the  bouse.  The  de- 
fendant offered  to  prove  by  the  witness  Inka 
"that  she  moved  out  there  under  a  contract 
of  hire  with  Charley  Hill,  the  father  of  the 
defendant,  who  vras  an  old  man  and  a  crip- 
ple, to  look  after  things  and  work  for  him 
there  on  the  place";  bat  the  court  on  the  ob- 
jection of  tbe  state,  refused  to  allow  this  proof 
to  be  made,  and  to  which  ruling  the  defend- 
ant doly  excepted.  This  evidence  vras  compe- 
tent in  rebuttal  of  tbe  theory  upon  which  the 
state  olCered  evidence  aa  to  the  defendant's 
having  carried  the  woman  to  the  place.  If 
the  atate'a  evidence  along  this  line  tended  to 
show  intimate  and  Improper  relations  be- 
tween the  parties,  Ulustratlve  of  other  crlmi- 
natlng  facts  and  drcumstances,  that  offered 
by  tbe  defendant  waa  in  rebuttal  of  such 
tendency  of  tbe  state's  evidence,  and  waa 
therefore  relevant  and  competent  The  court 
erred  In  exclndiog  thla  evidence,  and  tor  this 
error  the  Judgment  will  tw  zevweed  and  the 
cause  remanded. 

Berwnd  and  remandaAi 


aiO  Lb.  in* 

No.  14.801. 

8TATB  ex  rel.  COTONIO  v.  UARMOUGBT, 
Judge,  et  aL* 

(Supreme  Court  of  Louisiana.  April  27,  1903.) 

UUNICIPAL  CORPORATIONS  —  VIOLATION  OF 
ORDINANCS— RECORDER'S  COURT— ATTEND- 
ANCE OF  WITNESSES— APPBAI^RECORD. 

1.  Where  an  ordinance  denooncing  a  pen&ltr 
agaioat  the  owner  of  occupied  premises  for 
failure  to  proride  a  sufflcieut  water  supply  at 
such  premises  is  violated,  the  offense  must  be 
considered  to  have  been  committed  at  the  prem- 
ises in  Question,  and  not  at  the  place  where  the 
person  of  the  owner  happens  to  be. 

2.  The  recorders'  courts  of  the  city  of  New 
Orleans  may  send  their  process  to,  and  com- 
pel the  attendance  of  witnesses  from,  all  parts 
of  the  city. 

3.  The  affidavits  on  which  prosecotions  be- 
fore recorders'  conrts  are  based  are  sufficiently 
formal  if  they  fairly  acquaint  tha  accused  with 
the  offense  uiarged. 

4.  Sanitary  ordiuances  of  the  of  New  Or- 
leans are  not  necessarily  repealed  by  Act  No. 
192,  p.  437,  of  1888,  and  Act  No.  150,  p.  266, 
of  1902. 

5.  Tbe  Constitution  r«tiulring  appeals  from 
the  recordei-s'  courts  to  the  criminal  district 
court  to  be  tried  on  the  record  and  the  evi- 
dence as  made  and  offered  in  the  lower  court* 
the  ordinance  under  which  the  pmsecntloo  Is 
based  in  such  ■  case  cannot  be  taken  cogni- 
sance of  by  the  appellate  court  nnless  annexed 
to  the  record. 

6.  When  the  accused  requests  Oie  reeordw 
to  annex  to  the  record  a  copy  of  the  ordinance, 
it  is  the  duty  of  that  magistrate  to  comply  with 
the  request,  and  whatever  ordinance  he  annexes 
will  presumably  be  the  only  ordinance  required 
to  be  annexed— subject,  however,  to  the  ri^t 
of  tbe  parties,  by  proper  proceedings  Id  the 
appellate  court,  to  have  the  record  corrected 
and  completed. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Theodore  Cotonio,  for  writs  of  certiorari  and 
prohibition  to  A.  P.  Marmouget,  Judge  of  the 
Second  recorder'a  conrt,  and  otbexs.  JuSS' 
ment  of  the  district  court  set  aaide^  and  writ 
of  prohibition  made  peremptory. 

Theodore  Cotonio,  in  pro.  per.  Beepond* 
ent  Judges,  inro  se.  Thomas  H,  Thorpe^  tot 
respondent  city  boaid  of  health. 

PSOVOSTT,  J.  The  relatw  waa  proaecnt- 
ed  before  the  Sectmd  recoidei'B  conr^  over 
which  one  of  tbe  reapondenta  pieaidea,  on  an 
affidavit  charging  that  "on  Mtmday  the  29th 
of  Decmber  1M2,  at  Na  IflOQ  St.  PetBs's 
Street,  within  tbe  Jurisdiction  of  this  oonrt, 
one  Theodore  Cotonio  agent  did  then  and 
then  wUfuUy  violate  a  O.  137  a  &  Sec  1 
as  amended  by  a  O.  B06&  0.  S.  <BeL)  to  fall- 
ing to  provide  and  furnish  an  adequate  sup- 
ply of  vrater  on  premises  which  are  occn- 
VSbA,"  etc. 

The  Telator  demnrred  to  the  affidavit,  and 
excepted  to  tbe  Jnriadlction  of  tbe  record- 
er's court  on  the  gromida  that  "be  la  not 
amenable  to  the  proceeses  oi  this  court,  and 
the  court  la  irltfaont  Jurisdiction,  becanae  at 
tbe  thne  mentioned  In  tbe  said  afitdarlt  tlie 
accused  waa  not  wiUdn  the  Jnrisdictloa  ot 

riubMriaa  dwM  May  «,  IML  ^  . 
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tUs  honoraUe  court,  and  tin  proces*  iMoeA 
on  tbe  said  affidaTit  waa  not  Berved  on  the 
accnsed  within  tbB  jnrlMliction  of  tUa  court, 
and  that  the  warrant  and  notloe  of  trial  was 
aerred  wtthont  the  JurlsdlctkHi  of  tlila  bonoiv 
able  coort"  He  alao  ezeeirted  on  the  follow- 
ing grotmds:  **That  fhe  eald  affldavlt  la 
Tasne  and  Indefinite,  and  does  not  charge  the 
aeenaed  with  any  offense,  nor  Inform  him 
of  tbe  natnre  of  the  (diarge  against  him;  that 
It  la  Informal  and  defecttve;  and  thftt  any 
ordinances  that  may  have  been  Miacted 
the  comica  of  the  city  relatlre  to  bealtii  ma^ 
.ters  have  been  rqrealed  and  abrogated  bj 
Act  No.  1&2,  p.  487,  of  1808.  and  Act  No. 
ISO,  p.  26^  of  1902,  and  tbe  sanitary  code  aa 
adiqrted  the  dly  board  of  health  of  tbe 
state  of  Louisiana.'*  After  trial  this  demur- 
rar  and  this  exception  were  overruled,  and 
aftw  trial  on  the  mwita  tiie  accused  (relator 
here)  was  adjndged  gniHy  as  cbargeO,  and 
was  sentenced  to  a  fine  ot  f26,  or  30  days' 
Imprisonment  He  appealed  to  the  criminal 
dBtrlct  oonrt,  section  B,  and  there  tbe  Judg- 
ment of  tbe  reoca^  was  affirmed.  Tbere- 
i^on  relator  made  tiie  present  application  to 
this  court  for  the  writs  of  certiorari  and  pro- 
Uhmon. 

With  the  qnestlon  of  gnllt  or  Innocence 
tUa  conrt  has  nothing  to  do.  The  first  ob- 
jection to  the  regularity  of  the  proceedings 
Is  that  tbe  jurisdiction  of  the-  recorder's  court 
ibm  not  extend  to  above  Oanal  street,  and 
that  relattn  Uves  above  that  street,  and  that 
therefore  the  offense  was  committed  above 
tbe  street,  if  at  all,  and  tbe  recorder's  conrt 
baa  no  Jnrl8dlctl<m  of  it;  and  the  relator  is 
not  amenable  to  its  process. 

Tbe  offense  consisted  in  not  providing  a 
spffldcot  water  supply  to  the  premises  In 
qaestion.  Is  the  nature  of  things,  it  was 
committed  at  the  premises,  and  not  at  the 
place  where  tbe  relator's  person  happened  to 
be.  **A  neglect  to  do  an  act  is  punishable 
In  the  county  where  the  act  should  have 
been  done."  Bishop,  Crlm.  Fro.  par.  65. 

Bxactly  what  Is  meant  by  tbe  objection  to 
the  process,  we  do  not  understand.  By  sec- 
tion 78  of  tiie  dty  charter,  recorders  are  em- 
powered to  enforce  all  city  ordinances,  and 
to  compel  the  attendance  of  witnesses.  This 
would  seem  to  Invest  the  recorder  with  all 
the  Jurisdiction  necessary  for  the  trial  of  re- 
lator's case.     Const,  art  141. 

The  affidavit  might  have  been  made  less 
vague  and  indefinite,  and  no  harm  done,  but 
the  same  strictness  is  not  required  as  tor 
IndSctments;  and  It  sufficiently  acquaints  the 
accused  with  tbe  fact  that  he  Is  charged  with 
having  failed  to  provide  an  adequate  sup- 
ply of  water  to  the  premises  No.  1302  St 
Peter  street,  and  of  having  thereby  violated 
Ordinance  No.  127,  Council  Series.  I  1,  as 
amended  by  Ordinance  No.  58S5,  Council  Se- 
ries. 

We  find  nothing  In  Act  No.  192.  p.  437.  of 
IBOSt  or  in  Act  No.  ISO,  p.  266,  of  1902,  re- 


pealing or  abrogating  this  dty  ordinance  uih 
dcr  wUch  relator  was  prosecuted.  Tbe  or- 
dinance contains  nothing  in  conflict  with  or 
inconsistent  with  those  laws. 

So  far  as  this  court  Is  Informed,  however, 
and  so  far  as  the  district  court  was  Informed, 
tbe  only  ordinance  under  which  the  relator 
was  being  i»osecuted  was  that  of  wblch  a 
copy  was  annexed  to  the  transcript  of  ap- 
pnl  as  made  up  by  the  recorder  and  filed  in 
the  district  court  In  the  case  of  Cotonio 
V.  Judge,  105  La.  766,  80  South.  105,  this 
court  held  aa  follows: 

"In  any  case  which  is  to  be  appeftled,  re- 
corders ought,  if  so  requested  by  tbe  de- 
fendant, to  require  the  prosecution  to  fur- 
nish a  cc^y  of  the  ordinance  to  be  used  for 
the  purposes  of  the  am>Ml*  thotdd  send 
the  same  up  wiA  the  recivd,  since  It  Is  a 
hardship,  wtdch  ought  not  to  be  Imposed 
upon  the  defendant,  to  famish  such  copy, 
and  equally  a  hardship  that  bis  appeal  should 
be  dismissed  for  want  at  it" 

In  accordance  with  tiie  rule  here  laid 
down,  the  accused  (relator  here)  requested 
the  recorder  to  annex  to  bis  transcript  for 
tbe  district  court  a  copy  of  the  ordbiance 
under  which  the  affidavit  was  framed;  and 
the  recorder,  In  compliance  with  the  request, 
did  anna  a  copy  of  an  ordnance  as  being 
the  ordinance  proceeded  on.  No  other  ordi- 
nance was  exhibited  in  tbe  district  court, 
and  none  otbex  could  be,  since  toe  case  bad 
to  be  tried  on  the  record  as  made  up  by  the 
recorder's  court  (artlde  189),  and  none  other 
ai^ean  In  this  court;  and  the  ordinance  of 
which  a  copy  is  thus  annexed  doiounces  no 
penalty  and  creates  no  offense.  Tbe  objec- 
tion that  tbe  affidavit  does  not  charge  any 
crime  agatost  tbe  relator  is  therefore  wdl 
taken,  so  far  as  the  record  shows. 

Enough  appears,  however,  to  satisfy  this 
court  that  there  does.  In  an  probability,  ex- 
ist another  ordinance,  of  wblch  tbe  recorder 
took  cognizance,  as  he  had  a  right  to  do,  but 
of  which  he  failed  to  annex  a  copy  to  tbe 
transcript  sent  by  him  to  the  district  court 
The  ordlnsnce  of  which  a  copy  Is  annexed 
purports  to  be  an  amendment  ct  section  1 
of  another  ordinance.  In  all  probability, 
this  o^er  ordinance  does  denounce  a  penalty 
In  another  of  Ite  sections.  The  recorder,  in 
his  return  to  the  writ  herein,  so  states.  The 
ordinance  annexed  Is  No.  5966,  whereas  tbe 
affidavit  purports  to  be  framed  under  Ordi- 
nance No.  127,  as  amended.  The  ordinance 
under  which  the  affidavit  Is  framed  has  not 
then,  been  annexed  to  the  record.  Under 
the  circumstances,  we  think  the  proper  dis- 
position to  make  of  the  case  Is  to  set  aside 
tbe  judgment  of  the  district  court  and  to 
remand  the  case  to  that  court,  to  be  luro- 
ceeded  with  according  to  law,  with  leave  to 
perfect  tbe  record  by  proper  proceedings, 
and,  as  thus  qualffied.  to  make  the  writ  of 
prohibition  peremptCffy;  and  It  la  accordingly 
so  ordered. 
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No.  14,67Sw 

NIOKEBSON  et  al.  t.  ALIiBN  BBOS.  & 
WADLET.  Limited. 

(Supreme  Court  of  Louisiana.    May  11,  1003.) 
TRESPASS— EVIDBNCB-DAUAGSS. 

1.  Wbere,  in  ttie  matter,  of  u  nfFer,  Id  writ- 
iog,  to  sell  the  timber  on  a  certain  tract  of 
land,  there  is  nothing  in  the  sitnatlon  of  the 
parties  or  in  the  terms  of  the  offer  to  justify 
the  aBBumption  that  the  party  to  whom  the  of- 
fer is  made  is  to  have  any  mrasual  delay  within 
which  to  accept  it,  and  he  does  not  accept  it  at 
all,  hot,  after  more  than  two  years,  without 
notice  to  tbs  owner,  eaters  npon  the  land,  con- 
structs rail  and  tram  ways,  and  cats  and  re- 
moves the  timber,  he  is  a  mere  trespasser,  the 
illexailty  of  whose  proceedings  is  accentuated 
by  his  persistence  therein  after  notice  to  desist, 
and  he  should  be  held  liable  for  a  full  meas- 
ure of  actual  and  for  exemplary  damages. 

(Syllabus  by  the  Court) 

Appeal  from  Jndldal  Dietrlct  Ooort,  Farlsb 
of  Webstra;  John  Thomas  Watkina,  Judge. 

Action  by  Mrs.  Mary  A.  Nlckerson  and 
others  against  Allen  Bros.  &  Wadley,  Lim- 
ited. Judgment  for  ^alnttlts,  and  defend- 
ant aniwalB.  Affirmed. 

Stewart  &  Stewart,  for  appellant  Lynn 
Kyle  Watkina,  for  appellees. 

Statement 

MONROE,  J.  FlalntlCTs,  who  are  the  wid- 
ow and  heirs  of  James  W.  Nickerson,  de- 
ceased, allege  that  the  defendant  corporation 
has  trespassed  upon  certain  land  owned  by 
them  In  the  parish  of  Webster,  has  con- 
structed a  railway  and  tramways  tb^eon, 
and  has  removed  the  timber  therefrom,  and 
that  they  have  thereby  austalned  loss  by 
reason  of  injury  to  the  land  In  the  sum  of 
$100,  by  reason  of  expense  incurred  In  at- 
tempting to  stop  the  trespass  In  the  sum  of 
flOO,  by  the  removal  of  timber  in  the  sum 
of  $1,680;  and  they  further  claim  $600  as 
punitory  damages. 

The  defendant  admits  having  removed  a 
small  amount  of  timber,  but  alleges  that  It 
did  BO  with  the  consent  of  the  plaintiffs,  and 
after  having  purcliaaed  the  same  from  them, 
throogh  their  agent.  James  Nickerson,  at 
CO  cents  per  1,000  feet;  and  it  deposits  In 
court  the  sam  of  $830l16,  as  the  ^ce  of  the 
timber  so  removed. 

The  eridence  shows  that  in  1888  James 
Nickerson,  who  la  one  of  the  plalntifts,  and 
the  son  and  brother  of  the  others,  had  some 
conversation  with  W.  G.  Wadley,  represent- 
ing the  defendant,  upon  the  subject  of  the 
sale  of  the  timber  on  the  land  described  in 
the  petition,  with  no  more  definite  result, 
however,  than  an  nnderstanding  ttiat  he 
would  consult  bis  co-owners.  Thereafter,  up- 
on September  9,  1898,  Wadley  wrote  to  blm, 
saying:  "I  think  that  It  would  be  very  liard 
to  estimate  your  timber,  I  think  It  would 
be  better  for  both  of  us  in  this  Instance  to  l>e 
bought  by  the  thousand,  which  we  are  wiU- 
tag  to  pay  yon  forty  cents.  *  *  *  If  this 


Is  satisfactory,  kindly  answer  tsa.**  To  this 
Nickerson  replied  by  letter  of  Septemt)er  23, 
1898:  "I  have  seen  the  heirs  since  I  have 
received  your  letter.  They  did  not  care  to 
sell  It  by  the  thousand  but  we  have  am^eed 
to  take  fifty  cents  a  thousand.  If  you  can 
use  it  at  that  price,  you  can  begin  cutting 
at  any  time  It  Is  convenient" 

This  proposition  was  not  accepted  and 
tho-e  were  no  further  negotiations.  In  the 
autumn  of  1900,  however,  the  defendant, 
without  notice  to  the  plalntUfs,  began  cutting 
the  timber,  and,  this  fact  becoming  known  to 
the  plaintifT,  James  Nickoson,  in  April,  1901, 
be  notified  It,  by  letter,  to  dlscontinne  so  do- 
ing, saying: 

"By  some  mistake  or  misunderstanding, 
yon  have  had  a  lot  of  timber  cut  on  our  land 
in  Webster  parish.  •  •  •  I  was  very 
much  surprised  to  find  that  the  timber  had 
been  cut  because  Mr.  Wadley  failed  to  ac- 
cept my  proposition  made  him  and  we  never 
had  any  Intimation  from  any  of  yon  that  yon 
thought  yon  had  made  a  trade  for  this  tim- 
ber and  expected  to  cat  any  of  it;  and  you 
are  hereby  especially  notified  not  to  cut  any 
more  timber  on  the  above  described  land. 
We  are  also  informed  that  you  expected  ut 
[to  accept]  60  cts.  per  thousand  for  the  tim- 
ber cut  and  will  say  that  if  you  will  render 
me  a  statement,  at  once,  showing  all  timber 
cut  on  this  land,  the  numljer  of  logs  and 
total  correct  scale  and  amount  placed  to  our 
credit,  and,  if  correct,  we  will  accept  aald 
amount  for  timber  cut,  provided  yon  do  not 
cut  any  more  timber  on  above  described  land 
after  tiiis  date.  Let  me  hear  from  yon  with- 
out delay." 

This  was  followed  by  a  verbal  notice  to 
the  same  eCTect,  but  the  defendant  furnished 
no  statement,  and  continued  to  cut  the  tim- 
ber, and  still  continued  to  do  M  even  ntta 
the  filing  of  this  suit 

According  to  the  testimony,  timber  IS  sold 
in  that  section  of  the  country  at  from  $S.M 
to  $5  and  $6  an  acre,  or,  when  not  sold  by 
the  acre,  at  60  oeotB  per  1,000  feet  The 
plaintifl^s  owned  280  acres,  and  the  Jury, 
making  certain  deductions  therefrom  for  an 
old  field,  etc.,  allowed  them  at  the  rate  of 
$4  an  acre  for  210  acres,  or  $840.  The  de- 
fendant has  appealed,  and  the  plaintiffs  an- 
swer, claiming  an  Increase  in  the  amount. 

Opinion. 

There  was  nothing  in  the  sltnation  of  the 
parties  or  in  the  terms  of  the  offer  made  on 
behalf  of  the  plaintiffs  to  justify  the  as- 
sumption that  the  defendant  was  to  be  al- 
lowed two  years  within  which  to  signify  its 
acceptance  of  that  offer,  and,  If  it  had  al- 
lowed much  less  time  to  elapse  before  such 
acceptance,  the  plalntUfs  wonld  not  have 
been  bound  thereby,  but  would  have  bad  the 
right  to  withdraw  the  offer.  Civ.  Code,  arts. 
1766,  1800,  1801,  1802,  1804;  Boyd  v.  Cox. 
16  La.  Ann.  609;  Feet  &  Co.  t.  Meyer,  42 
La.  Ann.  1034.  8  South.  6S4. 
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TlM  offer  htd  not,  bomnr,  been  accepteA 
when,  after  the  lapte  of  more  than  two  yean, 
without  notice  to  the  plaintiffs,  the  «tef end- 
ant  entered  npon  their  land,  cnutraeted  rail 
and  tram  waya  thereon,  and  cot  and  re- 
raoTed  the  timber;  therebj  becoming  a  mwe 
trespaaser,  tlw  lUegaUtr  of  whoae  pioceed- 
Inga  baa  been  aceratoated  ^sy  Um  persMenee. 
therein  after  notice  from  the  plaintiffs,  and 
after  the  flUng  of  thia  anlt 

The  plataitlfla  estimate  the  qnanti^  of  tim- 
ber ranored  at  1,372,747  f»6t  Ihe  defend- 
ant eatlmatei  It  at  688,788  feet  Talcing  the 
gSalndflta*  eetimate,  it  wonld  be  worth,  at 
80  centa  per  1.000  feet.  $686.38.  The  jnry, 
in  baaing  their  award  of  |SM>  nptm  the  acr^ 
age,  have  therefore  been  fairly  IfberaL  And 
considering  the  evidence  In  the  record  In  con- 
nection with  the  fhet  that  the  plalntura 
made  no  complaint  In  the  lower  court  of  tbe 
verdict,  and  took  no  appeal,  we  conclode 
that  the  amount  awarded  Is  snffldent  f<ff  an 
the  pnrpoaea  of  tiieir  demand.  Tbe  Judg- 
ment appealed  from  is  thwefore  affirmed. 


<ao  xa  »D 

No.  14.587. 
OIBBS  T.  ATKINS.  Mayor,  et  al. 
<8spr«Be  Gonrt  of  Louisiana.   Hsy  11,  1908.) 
AmxL-^  uKiame I'lOMAi*  amount. 
1.  In  a  case  inToMng  the  enforcemeDt  of  a 
town  ordioanee,  where  the  amoant  lu  dlepate 
is  below  the  lower  limit  of  the  jurisdictioii  of 
this  court,  the  appeal  will  be  dismissed,  when 
the  jndifment  appealed  from  was  based  on  the 
tacts  of  the  case,  and  not  on  the  anconstltn- 
tionality  or  illc«auty  ot  the  ordinance  In  qam- 
tion. 

(SylUbus  by  the  Gonrt) 

Appeal  from  Seventh  Jnattoe**  Conrt,  ^*ar- 
lah  of  Sabine;  John  Graliam,  Judge. 

AcUOD  b7  L.  T.  QihbB  against  W.  B.  At- 
klns,  mayor,  and  others.  Jodgmmt  for  plain- 
tiff, and  defendants  appeal.  Dismissed. 

Armstrong  &  Good,  for  appellants.  I«,  T. 
GHbbs,  in  pro.  per. 

FBOTOSTX,  J.  Some  hogs  were  impound- 
ed, and  the  owner  brought  suit  before  the 
magistrate  against  the  mayor  and  the  town 
marshal  for  their  release.  The  magistrate 
thought  the  Impounding  proceedings  were  Ir- 
regular, and  ordered  the  hogs  released.  It 
seems  that  tbe  town  marshal  bad  delected 
the  powers  confided  to  him  by  the  town  ordi- 
nance for-the  Impoimding  of  hogs  to  two  lit- 
tle boys,  which  the  magistrate  considered  to 
tob  Irregular— these  powers  baring  been  con- 
fided to  the  officer  to  be  exercised  by  him- 
self in  person,  and  not  by  deputy;  also  that 
the  hogs  were  Inoffensive,  unsuspecting 
country  porkers,  which  these  youthful  myr- 
midons of  the  town  marabal  had  enticed  ot 
Invited  Into  the  town  by  spreading  their  path 
with  com,  which  the  magistrate  considered 

'f  L  8m  Appwl  and  Error,  toL  2.  Caat.  Dig.  |  111. 


to  be  tmwarninte&  The  magistrate's  rea- 
sons for  judgment  are  in  Uie  record.  They 
show  Uut  file  Judgment  was  based  ezduslTe- 
iT  Upon  the  aboTo  considerations,  and  hot  up- 
on the  Illegality  or  nnotmstitntionallty  of  the 
ordinance  under  which  tin  impounding  toolc 
place.  Our  attentimi  is  called  to  this  fact 
and  to  onr  not  having  jurisdiction  of  the 
ease.  InasmuOh  as  ttds  court  could  have  had 
jutlsdictlott  ot  the  ease  only  If  the  ill^allty 
or  nnconstltntlonaUty  of  the  ordinance  in 
question  had  been  InvolTed,  it  is  evident  we 
must  dismiss  the  aroeal  for  want  of  Jurlsdlc- 
tim.  The  appeal  Is  accordingly  dismissed. 


CUO  Ls,  US) 

No.  14,689. 
WABRBN  v.  GOODWTN  et  ox. 
(Sapreme  Coort  of  Louisiana.    May  11,  1808.) 

VENDOR  AND  PUBGHASBR— BRBA.OH  OP  CON- 
TRACT—AUTHORITY  OF  AQSNT— DAHAQES. 

1.  A  persou  desirous  of  purchasiiv  in  entirety 
the  interests  of  three  joint  owners  of  a  plan- 
tsdon  mtered  Into  a  correspondence  with  the 
husband  of  one  of  the  Joint  owners  as  to  the 
terms  upon  which  be  could  buy  the  place. 
Assertiug  that  in  this  correBpondence  the  party 
w^ttoi  to  dealt  as  agent  of  tbe  johit  owners, 
under  a  claim  of  foil  aathori^  to  act  in  the 
premises,  which  was  not  juetiued  b;  the  fact, 
and  tliBt  under  this  claim  of  authority  and 
agency  he  entered  into  a  promise  of  sale  to  him 
of  the  plantation,  which  the  joint  owners  re- 
fused to  carry  out,  he  sued  for  damages.  Held 
that,  under  the  facts  of  the  case,  the  demand 
was  not  well  grounded. 

(Syllabns  by  the  Court) 

Appeal  from  Judicial  District  Court,  Par- 
ish of  Grant;  W.  F.  Blackman,  Judge. 

Action  by  J.  M.  Warren  against  H.  6.  Good- 
wyn  and  wife.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Joel  l*.  Fletcher.  Scheen  &  Stephens,  E.  H. 
Carter,  and  William  A.  Wilkhisrai,  f«  ap- 
pellant Jotm  Alezandw  Williams  and  WU- 
11am  Butler  Clarke,  for  appellees. 

Statamoit  of  tlie  Case. 

NIGHOLLS,  CI  J.  The  defendants  In  ttib 
action  are  Howard  O.  Goodwyn  and  his  wife, 
Mrs.  JmAUl  D.  Goodwyn. 

Plaintifl  all^ped  that  Howard  O.  Gkiodwyn, 
claiming  to  be  the  agent  of  Alfred  W.  Lewis 
and  Mrs.  Lavlnia  A.  Hadnot.  and  to  bave  full 
power  from  tiiem  to  transfer  their  Interest  in 
what  was  known  aa  the  "Crescent  Planta- 
tion,*' In  the  parish  of  Bed  Siver,  did,  as  their 
agent  obligate  and  bhid  them  to  sell  the  same 
to  tdm  for  the  price  of  111  per  acre,  payable 
one-third  cash,  the  balance  in  five  equal  pay- 
menta,  with  8  pex  cent  interest  from  date  of 
sale  until  paid,  when  in  trutii  he  had  no  au- 
thottty  from  them  to  make  said  sale,  or  at 
least  he  exceeded  bis  power  as  agent  for 
them  In  uitoing  in  the  said  agreement  to  sell, 
and  under  ttie  law  he  was  bound  in  his  Indi- 
vidual capacity  to  petitioner  for  the  damages 
which  he  sustained.  That  he  acted  within 
the  scope  ot  hia  authority  as  agent^m;  his 
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wife,  Mrs.  LneHa  D.  Goodwyn,  In  entering 
Into  the  aforesaid  agreement  to  lell  her  In- 
tereBt  In  the  Creseent  Plantation,  and  she  was 
Douod  to  him.  Jointly  and  In  solldo  with  her 
husband,  for  the  losses  and  damages  which 
he  suffered  mi  account  ct  tlie  violation  of  the 
agreement. 

That  the  interest  of  Alfred  W.  Lewis,  Mrs. 
Lavlnla  A.  Hadnot,  and  Mrs.  Luella  D.  Good- 
wyn In  the  Crescent  Plantation  amounted  to 
705  acres,  and  the  same  was  well  worth  the 
sum  of  $18  per  acre,  and,  by  the  violation  of 
the  agreement  to  sell  to  petitioner,  he  had 
suffered  a  loss  and  deprivation  of  profits,  etc., 
In  the  sum  of  $7  per  acre,  aggregating  the 
sum  of  $4,935,  for  which  sum  he  was  entitled 
to  a  Judgment  against  them  Jointly  and  In 
solido.  That  he  accepted  said  promise  of  sale 
on  the  terms  proposed,  and  was  ready  and 
willing  to  perfect  said  sale  In  accordance  with 
same,  by  acceptance  of  formal  deed,  paying 
cash  portion  of  purchase  price,  and  signing 
notes  for  deferred  payments,  and  In  further- 
ance of  said  acceptance  he  made  and  execu- 
ted to  W.  A.  Wilkinson  a  special  power  of  at- 
torney, authorizing  and  empowering  him  to 
perfect  said  sale  in  accordance  with  the  terms 
of  said  agreement,  by  signing  formal  deed 
and  mortgage  for  the  unpaid  price,  as  well 
as  notes  for  said  credit  price,  and  paying  the 
cash  price  agreed  upon. 

That  Alfred  W.  Lewis,  Mrs.  Lavlnla  A. 
Hadnot,  and  Mrs.  Luella  D.  Ooodwyn  bad  to- 
tally and  persistently  failed  and  refused  to 
comply  with  said  agreement  with  petitioner, 
as  Howard  G.  Goodwyn,  acting  as  their  agent, 
agreed  to  do,  under  the  terms  and  conditions 
of  said  agreement,  notwithstanding  the  said 
Howard  G.  Goodwyn,  agent  and  attorney  In 
fact,  had  been  put  in  default  and  bi  mora  by 
petitioner,  and  also  through  his  said  agent 
and  attorney  In  fact  That  Howard  G.  Good- 
wyn admitted  that  he  had  acted  beyond  his 
authority  from  Alfred  W.  Lewis  and  Mrs. 
Lavlnla  A.  Hadnot,  In  agreeing  to  sell  their 
Interest,  as  set  forth,  but  avowed  and  affirmed 
bis  authority  to  make  said  sale  for  Mrs.  Lu- 
ella D.  Goodwyn,  but  he  totally  and  persist- 
ently refused  and  declined  to  comply  with 
said  agreement  according  to  its  terms  and 
conditions  for  Mrs.  Luella  D.  Goodwyn. 

That  Alfred  W.  Lewis,  Mrs.  Lavlnla  A. 
Hadnot.  and  Mrs.  Luella  D.  Goodwyn  sold 
and  transferred  the  property  which  they 
agreed  to  sell  to  petitioner  on  the  23d  day  of 
November,  1900  (that  being  the  day  he,  Wil- 
kinson, demanded  of  Howard  Q.  Goodwyn  a 
compliance  with  the  agreement),  In  open  and 
flagrant  violation  of  said  agreement,  and  by 
such  sale  and  transfer  the  parties  whom  the 
said  Howard  G.  Goodwyn  pretended  to  be 
his  principals  were  nnable  to  comply  with 
the  agreement 

Defendants  answered.  After  pleading  tbe 
general  issue,  tiiey  denied  that  plaintiff  had 
suffered  any  of  the  losses  or  sustained  any  of 
the  damngea  claimed  In  the  petition.  H.  G. 
Ooodwyn  denied  that  he  ever  represented  to 


plaintiff  that  he  had  any  anthorlty  to  sen  the 
land  to  the  plaintiff;  averred  that  be  had  fre- 
quently told  blm  that  be  had  not  and  plain- 
tiff well  knew  that  he  had  no,  authority  to  sell 
the  land  In  controversy,  or  any  part  thereof. 

Luella  D.  Goodwyn  denied  that  she  had 
ever  offraed  to  sell  the  land,  or  any  part  of 
•ame,  to  plaintiff,  and  averred  she  bad  never 
authorized  Goodwyn  or  any  one  else  to  sell 
her  Interest  In  same. 

The  other  defendants  denied  that  there  bad 
ever  been  any  price  and  terms  agreed  upon 
^  for  tbe  sale  of  the  land  referred  to,  or  that 
plaintiff  had  ever  complied  or  offered  to  com- 
ply with  any  of  the  conditions  and  terms,  as 
stated  In  tbe  petition. 

Tbey  prayed  that  plalntifTi  demand  be  re- 
jected at  his  cost 

The  district  court  rendered  Judgment  In  fa- 
vor of  the  defendants  and  against  tite  plain- 
tiff, and  the  latter  appealed. 

On  the  13th  of  October,  1900,  the  philntlfl 
wrote  the  following  letter  to  tbe  defendant: 

"New  Cot  Store.  La.,  Oct  13.  1900.  Mr. 
H.  G.  Goodwyn.  Oolfax,  La.— Dear  Sir:  If 
you  would  like  to  sell  the  major  heirs*  Inter- 
est In  the  Lewis  Plantation,  let  me  know  the 
least  money  will  buy  It.  H  Cash,  balance  In 
five  equal  ■  payments  each  payment  being 
made  January  1st  of  each  year  until  pafd, 
with  Interest  to  be  only  one  year  on  each 
note— mortgage  retained  on  land  until  paid 
for.  Let  me  know  at  once  as  I  am  figuring 
on  buying  another  place  but  iwefer  this  on 
account  of  Joining  my  slater  Mrs.  MurreL 
Respectfully,  J.  M.  Warren." 

The  property  here  referred  to  was  a  apedflc 
portion  of  the  Crescent  Plantation,  owned 
In  indlvlslon  by  A.  W.  Lewis  and  his  two 
sisters,  Mrs.  Hadnot  and  tbe  wife  of  the  de- 
fenftant  H.  G.  Goodwyn. 

The  offer  made  was.  as  will  be  seen,  to  haj 
the  Interest  of  the  three  owners  in  entirety. 

On  tbe  13tb  of  October  the  defendant  Oood- 
wyn answered,  saying:  "The  majors'  portion 
of  tbe  Lewis  estate  Is  726  acres  in  Southern 
part  of  tbe  tract  I  can  sell  to  you  at  flO 
per  acre  for  cash  or  on  the  terms  you  offer 
at  $11  per  acre— %  cash  balance  In  five  pay- 
ments. If  you  mean  business  we  can  trade 
at  once  and  you  can  be  put  in  possession  by 
January  1st,  as  Marston's  five-year  lease  ex- 
pires December  Slst.  If  we  trade  and  you 
want  it  I  can  also  lease  you  tbe  upper  por- 
tion of  place  belonging  to  the  minora  for  3 
or  6  years.  Tbey  have  793  acres.  There  are 
about  420  acres  of  open  land  about  equally 
divided  between  the  majors  and  minors. 
Will  want  (500  a  year  rent  for  the  minors. 
Yours  truly,  H.  G.  Goodwyn." 

This  was  followed  by  a  second  letter  from 
tbe  plaintiff.  In  which  he  said: 

"Yoiu^  received  about  the  Lewis  land  of 
major  heirs  stating  you  would  sell  me  ttie 
majors*  portion  for  (10  per  acre  cash  and 
$11  per  acre  on  terms  of  five  years  by  pay- 
ing %  cash  and  baL  In  five  years— Interest 
only  on  note  each  year  as  they  an  due.  Am 
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to  my  renting  the  minor  heirs*  portion  U  I 
trade  with  Ton  I  wiU  rent  It  If  there  Is  Na 
acres  yon  say.  Please  let  me  know  at  once. 
Of  course  If  I  buy  I  will  expect  yon  to  have 
tbe  line  eBtabll8b"d  between  major  heirs  and 
minor  heirs.   Respectfully  J.  M.  Warren. 

"I  mean  bnalnesa  I  want  the  place  and 
hope  we  can  trade.  If  we  trade  I  would 
like  to  do  it  at  once  as  I  would  try  and 
stock  It  with  mules  and  hands  for  next  year. 
Besp'y,  jr.  M.  Warren." 

Ooodwyn  answered  as  follows  on  October 
23: 

"My  co-proprietors  will  not  agree  to  sell 
for  less  than  $11  per  acre  on  the  terms  yon 
name  viz.  ^  cash  balance  In  5  years  equal 
payment  notes  to  bear  8%  intowst  per  an- 
uom.  Myself  and  one  or  two  others  In  inter- 
est expect  to  be  on  the  place  about  Not.  Ist 
or  5th  to  surrey  olT  the  divisions.  Tonrs 
tmly  H.  O.  Goodwyn." 

On  the  2eth  of  October  plalntUT  wrote 
agatn,  saying: 

"Yours  received  yesterday  stating  that  you 
would  not  take  less  than  $11  per  acre  for 
the  major  heirs*  Interest  In  tbe  Lewis  place 
H  cash-baL  on  terms  of  6  yeani.  I  will  say 
In  reply  that  I  will  take  it  Just  consider 
the  place  sold  and  if  there  Is  No.  of  acres 
you  say  to  miuora'  part  of  open  land,  I  will 
rent  it  at  price  you  state  fSOO.  Consider  the 
rent  a  trade.  I  will  be  ready  to  make  you 
payment  of  %  cash  when  abstract  deed  la 
made  and  division  la  made  between  majors 
and  minors.  Let  me  know  for  certain  If 
you  will  be  up  Nov.  1st  to  survey  It  oft  as 
I  want  to  be  present  at  tiie  time  if  s  sur- 
veyed. I  want  January  1st  Respy,  J.  Bf. 
Warren.*' 

On  October  30th,  Ooodwyn  wrote: 

"In  reply  to  your  favor  of  the  26th  agree- 
ing to  purchase  the  726  acres  more  or  less 
falling  to  the  3  major  helra  of  Lewis  place 
at  ¥11  per  acre  payable  H  cash  balance  in  5 
equal  payments  with  8%  Interest  from  date 
until  paid  will  say  that  the  proposition  is 
accepted  with  the  single  proviso  that  the 
notes  of  each  party  Is  to  be  made  in  their 
Individual  favor.  In  other  words  instead  of 
6  notes  you  are  to  give  3  different  parties 
6  notes  each  making  16  notes  all  told  pay- 
able in  1,  2,  3»  and  6  years.  It  amounts  to 
the  same  thing  so  far  as  yon  are  concerned. 
We  wQl  Join  in  one  act  to  you  to  simplify 
matters  and  save  costs  of  recording,"  etc 

The  writer  then  proceeded  to  give  the 
chain  of  title  of  the  plantation,  saying,  "The 
abstract  of  title  is  simple  and  for  conven- 
ience it  can  be  recited  In  the  sale  to  you." 
He  then  passed  from  the  subject  of  sale  to 
that  of  the  renting  of  tbe  minors'  property, 
closing  with  the  statement,  "I  will  be  on 
the  place  Nov.  12tb  to  15th  for  the  purpose 
of  running  the  dividing  lines  and  will  be 
glad  to  have  you  on  hand." 

On  November  6th  plainttflT  wrote  Goodwyn, 
■aylng:  "Yours  received  a  few  days  since 
and  will  say  In  reply  that  I  have  Just  ie> 


turned  from  Cousbatta  and  find  ft  mortgage 
on  major  heirs*  part  of  place  to  amount  $999 
in  fovor  of  G.  W.  Sentell  given  by  A.  W. 
Lewis.  I  suppose  he  will  take  that  mort- 
gage off  before  yon  all  deed  me  the  place. 
It  wilt  be  all  right  to  make  me  a  deed  on 
Dec'r  3l8t.  I  am  ready  to  pay  %  Dec'r  1st 
cash  but  would  want  my  notes  due  each 
year  somewhere  about  March  1st  so  as  to 
give  me  time  to  ship  cotton  each  year."  Tbe 
writer  then  passed  to  the  subject  of  renting 
the  minors*  property  then  under  lease  to 
Marston,  saying:  "What  kind  of  agreement 
have  you  with  Oapt  Marston  about  tbe  im- 
provements when  he  gives  the  place  up— the 
place  improvements  has  run  down  and  if 
Marston  Is  to  place  them  like  he  got  them 
would  like  if  you  would  notify  him  to  do  it 
—that  yon  have  sold.  Let  me  hear  at  once. 
Will  you  come  to  Coushatta  to  make  me 
deed  on  Dec'r  1st  How  about  the  fence 
between  Marston  and  you.  Is  he  not  to 
build  one  when  he  gives  up  the  place.  I 
will  be  with  you  when  you  survey  the  lines 
off  to  the  place  if  you  will  let  me  know  the 
day  to  meet  yon." 

Goodwyn  answered  to  this  letter  on  No- 
vember 8tb.  In  the  reply  be  said:  "The 
$999  mortgage  of  A.  W.  Lewis'  share  will 
be  discharged.  It  has  been  about  %  paid 
already.  WiU  be  on  place  as  soon  Monday 
morning  Nov.  12th  as  we  can  get  there  by 
train  and  will  see  what  arrangement  we  can 
agree  upon  as  to  time  notes  fall  due." 

On  the  same  day  he  wrote  to  the  plaintiff 
from  Colfax  as  follows:  "In  tbe  matter  of 
making  deed  we  desire  you  to  come  here  as 
Mr.  Lewis  and  myself  live  here  In  Colfax 
and  Mrs.  Al  Hadnot  15  miles  distant  We 
ean  have  her  to  come  to  Colfax  at  any  date 
agreed  upon  but  it  Is  altogether  inconvenient 
for  her  to  get  to  Coushatta  as  we  hare  to 
go  30  miles  to  get  to  the  railroad." 

It  is  upon  this  correspondence,  coupled 
wIUi  the  fact  that  tbe  property  was  sold  by 
the  owners  before  the  3lBt  of  December  to 
Mr.  Harston,  that  plaintiff  bases  his  demand 
for  damages. 

Opinion. 

Defendant  denies  that  be  acted  in  this 
matter,  pretending  to  be  the  agent  of  Alfred 
W.  Lewis  and  Mrs.  Lavlnia  A.  Hadnot,  and 
claiming  to  have  full  power  from  them  to 
transfer  tbelr  interest  In  the  Crescent  Planta- 
tion, and  bind  them,  as  their  agent,  to  sell 
their  Interest  in  the  Crescent  Plantation,  as 
alleged  by  the  plaintiff.  He  denies  that  there 
was  ever  any  aggregatlo  mentlum  as  to  a 
sale,  or  a  promise  of  sale;  that  negotiations 
were  ever  closed.  Counsel  insists  that  plain- 
tiff simply  wrote  to  the  defendant  as  a  con- 
venient way  of  ascertaining  the  views  of  the 
owners,  and  not  to  him  as  acting  or  claim- 
ing or  pretending  to  act  for  them  as  their 
agent;  he  served  (they  say)  as  a  mere  let- 
ter writer  between  the  parties;  that  plain- 
tiff  knew  that  the  owners  all  live^-in  Colfax, 
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and  that  a  transfer  of  the  pn^rty,  If  agreed 
to,  would  have  to  be  made  later  In  writing, 
and  be  signed,  not  by  him,  but  by  all  the 
owners  themselves;  that  he  knew,  If  be  had 
or  claimed  to  have  any  authority  In  the 
premises,  it  would  necessarily  have  to  be 
evidenced  by  a  wilting;  that  be  made  no 
Inquiries  at  all  on  the  subject,  as  he  was 
well  aware  that  he  was  not  pretending  to 
act  as  agent 

It  Is  unnecessary  for  as  to  discuss  the 
question  as  to  whether  Goodwyn  acted  or 
claimed  to  act  as  the  agent  of  the  owners, 
for  the  reason  that,  assuming  that  he  did 
so  act,  matters  never  reached  the  point  of  a 
completed  agreement  through  anything  he 
did.  If  the  correspondence  between  the  par- 
ties had  been  handed  to  a  notary,  with  di- 
rections to  write  up  an  act  of  sale  based 
upon  it,  it  Is  clear  that  be  would  have  been 
unable  to  do  so  through  the  correspondence 
Itself.  He  wbuld  have  been  forced  to  as- 
certain what  subsequent  agreement  had  been 
made  between  the  parties  as  to  the  number 
of  notes  and  their  maturities.  Defendant's 
letter  of  November  8th  to  the  plalntitC  shows 
that  certain  matters  between  the  parties 
were  still  open.  He  said,  "Will  be  on  place 
as  soon  Monday  morning  Nov.  12th  as  we 
can  get  there  by  train  and  will  see  what 
arrangement  we  can  agree  upon  as  to  time 
notes  fall  due."  The  word  "we,"  -In  this  let- 
ter, referred  to  defendant  and  to  A.  W.  Lew- 
Is,  one  of  the  owners,  who  was  to,  and  did* 
accompany  him  to  the  plantation. 

The  evidence  shows  that  those  parties  did 
go  to  the  plantation.  Def«idant  testified,  In 
answer  to  the  question  wheth^  be  remem- 
bered the  substance  of  a  conversation  he  bad 
with  plaintiff  with  reference  to  the  payment 
of  the  deferred  notes  for  the  purchase  price 
of  this  place  in  full,  that  "on  the  evening 
of  the  day  of  their  arrival,  or  the  next  morn- 
ing, he  told  plalntift  that  Mr.  Lewis  repre- 
sented, himself  and  ids  sister  Mrs.  Hadnot  in 
this  transaction,  and  that  he  himself  repre- 
sented his  wife;  that  Mr.  Lewis,  on  part  of 
himself  and  sister,  were  dlssaUsfled  about 
the  trade  on  the  terms  and  manner  which 
we  [witness  and  Warren]  had  been  discuss- 
ing, and  opposed  the  sale  on  those  terms,  and 
that  he  would  have  to  see  tSr.  Lewis,  for  he 
represented  a  two-thirds  interest  in  the  mat- 
ter; and  so  then  be  left  me,  and  went  to 
see  Mr.  Lewis.  Our.  conversation  was  with 
reference  to  the  deferred  payments.  I  then 
told  Bfr.  Warren  that  we  bad  an  offer  for  the 
pUtce,  on  which  bis  bid  bad  been  raised,  and 
I  was  sorry  he  could  not  And  the  place 
worth  the  money— at  least,  that  he  could  not 
meet  the  raise.  He  told  me  be  thought  I 
was  bound  by  my  letters  and  agreements  to 
make  the  sale,  and  I  told  him  that,  if  I  was 
bound  by  the  law,  that  Mr.  Lewis  and  Mrs. 
Hadnot  were  not,  and,  until  be  could  get 
Mr.  Lewis  to  agree  on  his  part  and  tlie  part 
of  Mrs.  Hadnot,  I  was  powerless  to  act. 
There  was  a.  good  deal  of  dlaciuslon.  ICr. 


Warren  wrote  me  that  he  wanted  the  notes 
made  [payable]  on  the  let  of  March  each 
year,  and  I  wrote  him  we  would  want  the 
notes  made  [payable]  by  the  1st  of  Decem- 
ber each  year,  for  that  reason  we  under- 
stood on  December.  He  contended  that  It 
would  tie  inconvenient  to  get  the  money  be- 
fore the  let  of  March  each  year.  He  never 
consented  to  making  those  notes  payable  on 
the  1st  of  December  each  year,  as  we  de- 
manded. We  never  came  to  any  definite 
imderstandlng.  I  always,  all  the  way 
through,  when  the  matter  was  discussed, 
tried  to  keep  lilm  informed  that  when  the 
trade  was  made  the  parties  would  have  to 
sign  the  deed.  That  was  my  Intention  in  alt 
of  my  letters  and  convocations.  I  never 
told  Mr.  Warren,  either  verbally  or  In  writ- 
ing, that  I  was  agent  and  had  the  authority 
to  sell  the  Interest  of  Mr,  Lewis  and  Mrs. 
Hadnot  I  told  Mr.  Warren  that  I  could  not 
sell  Mr.  Lewis*  or  Mrs.  Hadnot's  interest  to 
that  land.  I  told  him  that  while  I  was  not 
able  to  sell  their  biterest,  he  might  hold  me 
to  the  sale  of  my  wife's  interest,  but  I  did 
not  think  be  could;  but  he  said  be  did  not 
give  a  damn  for  that  part  of  it,  as  It  would 
take  an  a  man  made  to  fence  It  Hy  wife 
usually  did  what  I  requested  her.  I  did  not 
question  her  about  It  [her  not  selling  bet  in- 
terest to  Warren}.  The  reason  she  did  not 
carry  out  that  contract  was  because  she 
could  get  more,  and  because  Mr.  Warren  told 
me  that  he  did  not  propose  to  hold  me  as  to 
my  wife's  interest;  as  It  was  a  shoestring, 
and  he  did  not  want  It" 

Lewis  testified  that  he  "bad  a  conversation 
with  plaintiff  something  like  this:   He  was 
speaking  of  the  deal,  and  talked  about  tbe 
notes  being  made,  and  about  the  sale  of  my 
Interest  in  the  place— when  the  notes  were 
to  be  made  due— and  I  told  Mr.  Warren  that 
I  had  not  decided  to  sell  my  Interest  In  tbe 
land  yet  He  got  up  and  read  a  letter  from 
Mr.  Goodwyn.   I  told  him  I  could  not  help 
what  Mr.  Goodwyn  said  or  did;  that  I  was 
there  to  represent  myself  and  Mrs.  Hadnot, 
and  that  she  wonld  stand  by  me  In  anything 
thst  I  did.  He  came  to  discuss  with  me  the 
matter  of  this  sale.   I  do  not  think  be  ever 
consented  to  make  the  notes  due  In  Decem- 
ber. I  do  not  think  he  made  any  proposi- 
tions to  do  so,  as  I  told  him  that  I  bad  not 
decided  to  seU  my  part  of  the  land.  When 
he  read  the  letter  from  Mr.  Goodwyn,  I  aaJd 
then  and  there  that  Mr.  Goodwyn  bad  writ- 
ten more  than  he  had  any  authority  to  do; 
and  we  discussed  the  matter,  and  I  refused 
to  sell  my  part  of  the  land.   So  far  as  that 
was  concerned,  I  refused  to  sell  before  I 
knew  that  Mr.  Marston  ever  made  a  proposi- 
tion.  Warren  did  not  agree  to  purchase  my 
interest  in  the  place  on  tbe  terms  and  upon 
agreements  between  bim  and  Goodwyn  to 
make  the  notes  payable  on  the  Ist  of  Decem- 
ber." 

On  cross-examination  be  testified  that  Mr. 
Goodwyn  had  authority  to  sell,  the  land  oolj 
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on  condltl<m.  **I  told  him.  If  ererytliisc 
prored  as  he  said,  when  I  got  there,  I  would 
Bell,  but  not  If  otherwise.  When  Goodwyn 
wrote  those  letters,  I  did  not  tell  him  to  make 
the  sale.  I  told  blm  that,  U  everything  was 
as  he  represented,  I  would  sell.  I  found 
Oiore  land  than  could  be  put  Id 'cultivation." 

Warren  testified  that  he  had  consented 
from  the  beginning  to  making  the  notes  rep- 
resenting the  deferred  portion  of  the  pur- 
chase price  payable  on  the  1st  of  December; 
that  he  desired  to  hare  this  changed  to  the 
1st  of  March,  bat,  the  parties  objecting,  he 
acquiesced  in  this.  He  said  that  after  Lew- 
Is  and  defendant  went  to  the  plantation  the 
latter  told  him  that  Lewis  was  dissatisfied, 
and  to  go  and  speak  to  him,  and  he  did 
speak  to  him,  about  the  matter;  that  Lewis 
told  him  that  Goodwyn  had  misrepresented 
the  matter;  that  while  they  were  conversing 
Mr.  Marston  (the  party  to  whom  the  owners 
afterwards  sold  the  property)  came  up,  and 
also  d^endant  and  Mr.  Gunn.  In  answer  to 
the  question  asked  him— whether,  "In  his 
conversation  with  Mr.  Levrls.  he  [Lewis]  had 
ever  consented  to  execatlng  the  deed  in  ac- 
cordance as  alleged  In  agreement  between 
you  [witness]  and  H.  O.  Goodwyn  [defend- 
ant]," he  answered,  "Yes,  sir;  and,  In  6  min- 
utes after,  refused." 

We  are  satisfied,  from  a  consideration  of 
the  whole  evidence,  that  negotiations  ap  to 
the  time  when  Lewis  and  the  defendant 
went  to  the  plantation,  when  Goodwyn  left 
them  and  Lewis  took  them  up.  were  not 
closed,  but  were  still  open,  and  therefore  de* 
fendant  was  free  from  all  liability  and  re- 
sponsibility for  the  ultimate  result,  whether 
he  had  acted  or  claimed  to  have  acted  as 
agent  or  not  Independently  of  this,  If  Lew- 
is consented  to  execute  the  deed  of  sale  mc> 
cOTding  to  the  terms  and  conditions  which 
plaintUf  alleges  had  been  agreed  upon  be- 
tween himself  and  Goodwyn,  as  plaintiff  tes- 
tified that  he  did  consent,  he  could  not  subse- 
quently  wltMraw  the  consent  so  given,  to 
defendant's  Injury.  The  failure  to  consum- 
mate the  sale  under  such  drcumstances 
would  not  be  due  to  Goodwyn's  vnmt  ot  au- 
thority In  the  premises,  but  to  Lewis'  action 
In  the  matt^. 

The  moment  that  Lewis  and  Mrs.  Hadnot 
refused  to  make  a  sale  of  their  Interests  In 
the  land,  the  whole  matter  necessarily  ended, 
for  plahitlff  admits  that  he  did  not  offer  to 
buy  the  undivided  Interests  of  any  one  of 
three  Joint  owners,  but  the  entire  interests 
of  the  three.  He  did  not  want  the  interest 
held  by  Mrs.  Goodwyn,  and  she  was  power- 
less to  control  the  action  of  her  co-owners. 
If  the  plaintiff  has  suffered  any  damages,  It 
is  due  in  great  part  to  his  own  fault  and 
n^llgence.  He  knew  that,  If  defendant  had 
any  authority  In  this  matter,  be  could  only 
have  bad  It  under  a  writing,  and  yet  he 
made  no  inquiries  whatever.  He  was  satis- 
fied to  act  on  presumptions  and  deductions. 
We  find  quoted  in  Dallos  ft  Teigd^  under  arti- 


cle 1997.  Code  Napoleon,  n  decUdon  to  the 
following  effect:  "Celnl  qui  s'est  donnd 
comme  simple  fondd  de  pouvolr  verbal,  et 
qui  ne  s'est  pas  engagg  personnellement  & 
rapporter  la  ratification  du  mandant,  n'est 
pas  tenu  au  cas  de  dfeaaveu  pas  ce  dernier 
de  dommages-lnterets  eovers  celnl  avec  qull 
a  contractd  comme  mandatalre  v^bal:  <f*est 
an  tiers  qui  a  traits  avec  ce  pretendn  man- 
datalre &  s'lmputer  de  ne  pas  avoir  exlge 
d'autre  garantie.  Req.  14  Brum.  An.  14  J. 
O.  304,  Mandat" 

We  find  no  error  in  the  Jodgment  apiraaled 
from,  and  it  Is  taet:eby  afflnned. 


(uo  La.  SOS) 

No.  14,687. 
DEROtJBN  et  aL  T.  BOMBRO. 
(Supreme  Court  of  Louisiana.   May  11,  1903.) 

CONTRACT— BREACH— ANNmiHBNT—8BT. 
TLBHHNT-TBNDBR. 

1.  Where  joint  owners  of  a  large  plantation 
enter  Into  a  contract  by  which  one  of  tbem  is 
to  have  exclusive  charge  and  maDagement  and 
control  of  the  plantation,  without  interfereace 
from  the  other  owners,  with  full  power  to  bor- 
row money  and  incumber  the  plantation,  and 
do  all  other  things  necesBary  to  ran  the  plan- 
tation, until  a  large  debt  resting  upon  it  is  paid, 
and  is  to  furnish  an  account  yearly  to  each  of 
the  owners,  and  for  five  years  this  owner  in 
charge  famishes  such  account  not  to  a  single 
one  of  his  said  co-owners,  although  repeatedly 
requested  so  to  do,  in  a  suit  against  him  by 
the  said  co-owners  the  contract  will  be  consid- 
ered as  having  been  broken,  and  will  be  an- 
nulled. 

2.  In  such  a  case  the  owners  out  of  posses- 
sion, not  knowing  what  balance,  if  any,  is  dne 
to  the  owner  In  possession,  and  so  alleging,  are 
dispensed  from  antecedent  tender. 

3.  But  the  contract,  though  legally  at  an  end, 
must  continue  in  operation  until  settlement  is 
made  between  the  parties. 

(Syllabus  by  the  Court) 

Appeal  from  Jodldal  District  Court,  Parish 
of  Iberia;  Andrew  Thorpe,  Judge  ad  hoc. 

Action  by  Mathllde  Deroaen  and  others 
against  Octave  P.  Romero.  Jadgment  for 
defendant  and  plaintiffs  appeal.  Reversed. 

Burke  &  Burke,  for  appellants.  Broussard, 
Oulany  &  Broussard,  for  appellee. 

PROVOSTY.  J.  In  the  latter  part  of  the 
year  1S96,  the  plaintiffs— nine  In  number— and 
the  defendant  their  brother,  owned  in  Indivl- 
slon,  share  and  share  alike,  a  large  sugar 
plantation.  The  plantation  was  under  sel- 
sure,  and  the  money  market  was  tight  and 
the  defendant  alone  of  the  Joint  owners  was 
in  a  financial  position  to  be  able  to  save  the 
plantation  from  going  to  sale  at  a  sacrifice. 
With  a  view  to  saving  the  plantation,  plain- 
tiffs and  defendant  entered  Into  a  written 
contract  by  which  defendant  was  to  bid  in 
the  plantation  at  the  sberifTs  sale  In  his  own 
name,  and  fumlah  $2,500,  which  It  was  nec- 
essary to  pay  cash,  and  assume  the  mortgage 
on  the  place  for  the  balance  of  the  purchase 
price,  and  tliereafter  operate  the  place  until 
oU  the  debts  should  have  been  pald^^lth  an- . 
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tborlty  to  do  an  tbings  necessary  In  the  prem- 
ise; none  of  the  plaintiffs  to  interfere  wltta 
him;  he  to  have  8  per  cent  per  annnm  Inter- 
est on  the  money  advanced  by  him,  and  f70 
per  month  for  his  serrlcea,  and  to  keep  an 
account  of  all  receipts  and  expenditures,  and 
to  furnish  each  of  the  plaintiffs  yearly  a  state- 
ment of  the  account,  and  to  pay  $35  per 
month  to  their  mother;  a  majority  of  the  own- 
era  to  have  the  right  to  sell  the  plantation  at 
any  time,  provided  the  price  equalled  the 
total  debt.  In  accordance  with  this  agree- 
ment, the  defendant  bid  in  the  plantation,  and 
took  charge  of  It 

In  April,  1892,  when  this  suit  was  filed,  he 
had  never  furnished  the  plaintiffs  with  an 
account,  although  they  had  repeatedly  called 
for  and  demanded  It,  and  had  not  paid  the 
$35  per  month  to  the  mother.  Plaintiffs  make 
other  complaints.  It  is  not  necessary  to  go 
Into  them.  The  failure  to  furnish  an  account 
promptly  when  asked  was  a  breach  of  the 
contract  &od  is  all-sufficient  for  its  annul- 
ment. The  relations  were  of  a  highly  fldn- 
clary  character,  and  defendant  should  not 
even  have  waited  to  be  asked  for  an  account 
He  does  not  even  now,  in  his  answer  in  this 
suit,  furnish  one,  but,  instead  thereof,  insists 
that  this  furnishing  of  the  account  was  only 
a  "term"  of  the  contract,  and  default  there- 
in was  not  a  breach  of  the  coutract  We 
think  it  was,  and  a  very  gross  one  at  that. 

The  lower  court  nonsuited  plaintiffs  be- 
cause they  had  not  tendered  to  defendant 
whatever  amount  might  be  due  bim,  but  our 
learned  Brother  lost  sight  of  the  fact  that  the 
plaintiffs  do  not  know  what  the  condition  of 
the  account  is.  Crops  have  been  made, 
which,  for  all  that  plaintiffs  know,  may  have 
converted  defendant  from  a  credltoi*  into  a 
debtor.  The  plaintiffs  allege  this  failure  of 
defendant  to  render  them  an  account,  and 
their  ignorance  of  the  condition  of  the  ac- 
count, and  their  inability  in  consequence 
thereof  to  make  a  tender;  they  not  knowing 
what  amount  to  tender.  Under  these  circum- 
stances, they  were  dispensed  from  making 
antecedent  tender.  Wederstrandt  v,  Frey- 
han,  34  La.  Ann.  705,  and  cases  there  cited. 
As  was  said  by  this  court  in  the  case  of  Wood 
V.  Nlcholls,  33  La.  Ann.  744,  "the  doctrine  of 
antecedent  tender  Is  derived  from  no  textual 
provision  of  the  law,  but  rests  upon  equitable 
principles,  and  should  be  controlled  by  equi- 
table consldmitions."  As  a  matter  of  course^ 
the  plaintiffs  cannot  take  the  property  out  of 
the  hands  of  the  defendant  or  even  terminate 
the  operation  of  the  contract  without  first 
paying  him  all  that  may  be  due  him,  and  re- 
serve wUl  have  to  be  made  In  that  regard  In 
the  Judgment 

For  some  reason  best  known  to  themselves, 
the  plaintiffs  have  not  sued  for  an  account- 
ing, but  merely  for  an  annulment  of  the  con- 
tract; reserving  their  right  to  demand  an  ac< 
counting  in  a  separate  suit  This  splitting 
of  the  cause  of  action  produces  some  awk- 
wardnesB  in  the  situation,  since  the  contract 


must  be  annulled,  and  yet  be  permitted  to 
continue  in  operation  Just  as  If  legally  exist- 
ent This  la  no  reason,  however,  for  deny- 
ing to  plaintUEa  a  relief  they  are  dearly  enti- 
tled to. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be  set 
aside,  and  that  the  contract  entered  into  by 
the  parties  to  this  suit  on  the  28th  of  Novem- 
ber, 1896,  be,  and  the  same  is  hereby,  an- 
nulled, subject,  however,  to  an  accounting 
and  settlement  to  be  had  between  the  parties, 
and  to  the  payment  by  plaintiffs  to  the  de- 
fendant of  whatever  may  be  found  to  be 
due  him  on  such  accounting  and  settlement; 
until  sncta  accounting  and  settlement  and 
payment,  the  said  contract  to  continue  In  op- 
eration, and  defendant  to  continue  to  have  the 
same  rights  and  to  be  under  the  same  obliga- 
tions as  heretofore;  defendant  to  pay  coati 
in  both  courts. 

(110  La.  nu 

No.  14,6U0. 
S.  BLUM  &  CO.  et  al.  v.  WTLT  et  at 
(Supreme  Court  of  Louisiana.   Apnl  27,  1903.) 
DBVOLUTIVH  APPEAL— BOND— DEPOSIT. 

1.  The  amount  of  the  bond  for  a  devolutive 
appeal  must  be  fixed  by  the  judge.    This  re- 

auireaieut  is  not  satisfed  by  an  order  directing 
le  bond  be  given  in  the  sum  of  "$7S,  or  so 
much  thereof  as  may  be  necessary  to  secore  the 
costs  of  the  suit  and  of  the  appeal." 

2.  The  appellant  must  either  make  a  deposit 
or  furnish  security.  This  requirement  is  not 
satisfied  by  payiog  the  costs  of  the  lower  court, 
and  deposituig  $20  on  filing  the  transcript  In 
the  Supreme  Court 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  District  Court  Par- 
ish of  West  Carroll;  W.  J.  Gray,  Judge. 

Action  by  S.  Blum  &  Co.  and  others  against 
A.  J.  Wyly  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Dismissed. 

Wade  Ross  Young,  for  appellants.  Joseph 
Medlcus  Kennedy  and  Charles  S.  Wyly,  for 
appeUeea. 

PROVOSTY,  J.  The  appeal  in  this  case 
was  taken  by  petition.  The  appellants  pray- 
ed for  a  devolutive  appeal,  but  Instead  of 
asking  that  the  Judge  fix  the  amount  of  the 
bond,  they  asked  that  he  allow  them  the 
appeal  "upon  their  depositing  with  the  said 
clerk  the  sum  of  $75,  or  so  much  thereof  aa 
may  be  necessary  to  secure  the  costs  of  the 
suit  and  of  said  appeal."  The  order  of  the 
Judge  was  made  In  strict  conformity  with 
this  prayer.  The  appellants,  however,  did 
not  avail  themselves  of  the  dispensation  thus 
granted  them  from  furnishing  bond.  They 
furnished  a  bond,  but  wlthont  security,  or  a 
deposit  to  take  the  place  of  a  surety,  in 
place  thereof,  they  paid  the  costs  of  the  low- 
er court  and  deposited  $20  with  the  clerk 
of  this  court  on  filing  the  transcript  Motion 
is  made  to  dismiss  the  appeal  on  the  grounds, 
among  others,  that  the  amount  of  the  bond 
-vas  not  fixed  by  the  Jud^^and  that  do 
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nirety  vas  nirnlshecE  on  tbe  bond,  nor  a 
deposit  of  ttioney  made  in  Ueu  thereof.  Both 
of  these  grounds  must  be  sustained.  To  say 
that  as  much  money  as  may  be  necessary 
shall  be  deposited  is  not  to  fix  the  amount 
of  the  bond,  and  to  pay  the  costs  of  the 
officers  la  not  to  famish  surety,  nor  to  malce 
a  deposit,  all  of  which  things  are  Indispen- 
sable to  the  perfecting  of  an  appeal. 

This  court  has  held  that  the  appellant  may 
Bubstitnte  a  deposit  of  money  to  the  sure^ 
<Sauer  t.  Union  Oil  Co..  43  La.  Ann.  699.  9 
South.  566).  but  not  that  the  bond  may  be 
dispensed  with,  nor  that  both  deposit  and 
■nrety  may  be  dispensed  with.  It  may  be 
that,  as  contended  by  counsel,  the  Curnish- 
fng  of  an  appeal  bond  Is  no  longer  useful, 
in  view  of  the  fact,  that  tbe  derk  of  the 
district  court  may  enforce  payment  of  bis 
costs  every  six  months,  and  require  the  tran- 
script of  appeal  to  be  paid  for  before  It  is 
ddivered,  and  that  a  deposit  of  ¥20  must  be 
made,  or  a  bond  of  f50  fumlsbed,  on  filing 
the  appeal  in  this  court;  but  so  long  as  the 
law  shall  continue  to  require  bond  with  sure- 
ty, or  deposit,  it  will  be  the  duty  of  this 
court  to  enforce  compliance  with  tbe  require* 
menL  The  appeal  was  never  perfected,  and 
must  therefore  be  rejected. 

It  la  ordered,  adjudged,  and  Screed  that 
the  appeal  be  dismissed. 


(U»  Zdk  tU) 

No.  14,533. 

ISO  T.  TBXAS  &  PAO.  BY.  CO.* 

(Supreme  Court  of  Loaisiana.   Feb.  16.  1908.) 

RAILROADS— DEFBCTIVB  CROSSING— NBOLI- 
OKHCB-fiVIDBNGB. 

1.  Id  view  of  the  facts  which  the  court  finds 
established  by  the  evidence  in  the  record,  the 
defendant  is  in  ao  wise  responsible  for  the  in- 
joTT  of  which  tbe  plaintiff  complains. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St.  Paul,  Judge. 

Action  by  S.  M.  Leo  against  the  Texas  & 
Pacific  Railway  Company.  Judgment  for  de- 
f^idant,  and  plaintiff  appeals.  Affirmed. 

William  Stilling  Parkerson,  for  appellant. 
Bowe»  E^encv  *  Oocke,  Cor  aiqiwllee. 

MONBOBH  J.  Xbe  plaintlfl  enea  for  dom- 
■Ces  for  personal  injnries  alleged  to  have 
twen  aiutalBed  by  reason  of  tbe  giving  way 
of  a  box  drain  acrosi  the  public  road  In  tbe 
pariah  of  Jefferson,  whereby  tme  of  his  feet 
went  through,  and  his  knee  cap  was  broken, 
Se  allies  that  tbe  drain  In  question  was 
pot  In  by  defendant  tat  Its  own  pu^oses; 
tbat  the  iiroperty  on  dtber  side  of  the  road 
belonged  to  tin  defendant;  and  tbat  it  (the 
defendant)  was  bound  to  keep  tbe  drain  In 
«HrdCT,  bat  ttut  It  failed  to  do  ao,  and  the 
4lraln  was  In  a  dangerons  condition,  to  ttie 
knowledge  of  the  defendant;  and  tbat  be 

•Sabewtnc  denied  Mar  U,  UOfc 
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(plaintiff)  could  not  bave  avoided  the  acci- 
dent, etc. 

The  answer  is  a  general  denial. 

There  was  Judgment  in  the  district  court 
in  favor  of  the  defendant,  and  the  plaintiff 
has  appealed. 

Tbe  facts,  as  we  find  them  from  the  evi- 
dence in  the  record,  are  that  the  plaintiff, 
having  crossed  the  river  at  the  Walnut  street 
ferry,  was  driving  a  wagon  containing  plumb- 
er's tools  and  wares  In  the  direction  -of  de- 
I  fondant's  railway,  and  bad  about  reached  tbe 
end  of  tbe  ramp  or  incline  leading  from  the 
ferry,  when  his  horse  stumbled  or  shied,  and 
he  was  thrown  to  the  ground,  thereby  sus- 
taining  tbe  injury  of  which  he  complains— a 
misfortune  for  which  the  defendant  is  in  no 
wise  responsible.  Whether  the  defendant 
would  be  liable  If  the  facts  were  as  stated 
in  the  petition  need  not  be  determined. 

Judgment  affirmed. 


(lift  La.  114) 

No.  14,319. 

U.  N.  BRUNSWIG  ft  GO.  v.  WM.  a  UEB- 

SELIi  CHIiMIOAIf  CO. 
(Supreme  Court  of  Loaisiana.   April  27,  1903.) 

CONTRACT— CONSTBUCnON—HODIFIOATION. 

1.  In  order  to  avail  themselves  of  the  facili- 
ties for  introduciDg  their  soods  into  the  terri- 
tory coTeied  by  plaintiffs'  busiaess,  the  defend- 
ant company  sold  them  at  rednced  rates  large 
quantities  of  these  goods,  with  the  right  of 
exchanging  the  same  for  others  from  time  to 
time,  undertaking;  also  to  send  out  their  own 
dmmmerB  to  assist  in  the  disposal  of  tbe  same. 
There  was  no  llmitatltHi  as  to  the  extent  of  the 
right  of  exchange.  The  contract  provided  by 
its  eighth  article  that  ou  tbe  termination  of  tbe 
contract  the  right  of  exchange  should  continue 
for  six  months.  After  the  contract  had  ter- 
minated by  mutual  consent,  tbe  parties  modified 
the  eighth  article  by  removing  this  time  limit 
of  six  months.  The  plaintiffs  contend  that  this 
was  the  extent  of  the  modification,  wliile  de- 
fendants maintain  tbe  modification  was  that  tiie 
right  of  exchange  should  continue  until  tiie 
stock  in  hand  should  be  redaced  to  a  reason- 
able stock,  of  which  they  were  to  be  the  judges. 
The  testimony  was  directly  confiictlng.  field, 
tbat  plalntifFa^  contention  was  iuherentiy  more 
probable  than  that  of  defendants. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Conr^  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  L.  N.  Bmnswig  ft  Company 
against  the  WUUam  S.  Merrell  Chemical  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
appeals.  Modified. 

Farrar,  Jonas  ft  Eruttschnitt.  for  appel- 
lant William  &  Benedict,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  On  the  2l8t  of  Febroary, 
1899,  the  plaintiffs  and  the  defendant  enter 
ed  into  an  agreement,  which  was  prefaced 
by  the  declaration  that  it  was  entered  Into 
in  consideration  of  certain  special  concea- 
sions  in  discount  prices  and  terms  allowed 
by  W.  S.  Merrell  Chemical  Company  to  L. 
N.  Bmnswig  ft  Co.,  and  ot  a  vfm^aX  eflorfa 
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made  by  nid  "W.  S.  MoreU  Obemlcal  Oom- 
pany  to  advance  the  sale  of  ttaelr  prepara- 
dona  In  tbe  territory  tributary  to  New  Or- 
leans, and  in  the  Interest  itf  said  L.  N.  Bmns- 
wlg  ft  Co. 

The  agreement  waa  one  whereby  L.  N. 
Bmnswlg  &  Go.  yrete  to  rective  frcon  tbe 
Mnrell  Chemical  Ccnnpany  the  best  whole- 
sale discount  on  their  porcbases  ot  all  prep- 
arations quoted  In  part  first  of  the  pamphlet 
list  of  the  Merrell  Cb^cal  Company,  and 
lowest  prices  mi  goods  listed  In  part  second 
of  said  Ust,  with  usual  terms  and  conditions 
of  sale  to  apply  to  rebate  at  contract  goods; 
they  in  return  agreebig  to  gire  to  said  W.  S. 
Kerrell  Chemical  Company  flielr  aeUTe  in- 
fluence and  co-operation  in  extending  the 
sale  the  said  Merrell  Chemical  Company's 
preparations  in  the  above-mentioned  terri- 
tory. 

Tbe  Instrnmoit  witnessing  the  agreements 
proceed  to  say: 

"The  following  conditions  are  binding  on 
both  parties,  and  form  part  of  this  agree- 
ment: 

"First  That  the  said  Win.  &  Meirell 
Chemieal  Company  hereby  s^  to  said  U 
N.  Brunswig  and  Company,  and  tbe  latter 
agrees  to  recelTc^  an  assorted  stock  of  the 
chen^cal,  pharmaceutical  and  special  prep- 
aratlcHis  of  said  Wm.  8.  Merrdl  Company, 
to  the  amount  of  $10,000:00  (ten  thousand) 
over  and  above  aU  rebates  and  concea^ons, 
net,  in  accordance  with  terms  and  conditions 
hereinafter  named,  all  tbe  stock  thus  fui^ 
Dished  to  be  carefully  selected  to  meet  tbe 
wants  of  the  physicians  and  druggists  of 
New  Orleans  and  vicinity,  and  at  the  prices 
named  tn  the  accompanying  schedule  of  dls- 
counta. 

"Schedule  of  Di8connt& 

"[Here  foltows  a  list  of  diBcounte]. 

"Second.  The  said  Wm.  S.  Merrell  Chem- 
ical Company  agrees  to  allow  freight  when 
Bblpments  are  made  by  routes  of  their  own 
selection,  but  they  do  not  InBure  safe  car- 
riage or  delivery  to  points  of  destination. 

•*C5onBlgne€8  will  be  furnished  with  bills  of 
lading  showtog  contract  by  transportation 
company  and  for  loss  and  damage  in  transit 
or  for  overcharges  they  must  look  to  them 
and  not  to  said  Wm.  S.  Merrell  Company. 

"Third.  The  stock  hereby  sold  by  said  Wm. 
S.  Merrell  Chemical  Company,  to  said  L.  N. 
Bmnawlg  and  Company  Is  to  be  settled  in 
full  by  note  of  acceptance  at  six,  nine  and 
twelve  months  from  dato  of  abipment  or 
less  5  per  cent  for  cash  within  thirty  days 
of  said  dato.  AU  enbseqnent  orders  for  the 
pr^arations  of  said  Wm.  S.  Merrell  Chem- 
ical Company  shall  be  settled  for  in  full  by 
note  or  acceptance  at  four  months  from  dato 
of  shipment  or  less  three  per  cent  for  cash 
ten  days  from  said  date. 

"Fourth.  Said  party  of  the  second  part 
having  received  Ibe  stock  above  m^itloned 
and  fumlsbed  under  this  contract  hereby 


agrees  that  during  the  Ufe  of  tiUs  agree- 
ment they  win  keep  in  stodt  such  an  assort- 
ment of  goods  and  such  amounts  as  will 
fnlly  meet  tbe  requirements  of  the  drug 
trade  and  medical  profession  in  aforesaid 
territfffy.   (See  Art  Four  of  supplement) 

"Fifth.  While  this  contract  is  In  force, 
said  party  of  the  second  part  agrees  to  pro- 
vide such  suitable  storage  for  said  stock  as 
may  be  customary  in  well-regulated  drug 
houses,  to  keep  tbe  stock  In  good  order  and 
to  use  every  effort  to  advance  the  sale  of 
the  preparations  of  said  Wm.  8.  Merrdl 
Chemical  Company  not  only  by  filling  the 
spedfled  demand,  but  by  giving  them  the 
preference  in  their  sales,  over  all  other  com- 
peting lines,  in  all  cases  where  the  prefer- 
ence of  the  customer  Is  not  otherwise  ex- 
pressed. 

"Said  party  of  the  second  part  further 
agrees  that  no  Infiuence  ahaU  be  used  to  re- 
strict the  sale  of  the  preparations  of  the 
Wm.  8.  Merrdl  Chemical  Company,  either 
by  the  parties  th^selvea  or  by  any  ot  tb^ 
employes. 

"Sixth.  In  consideration  of  such  active  in- 
fluence and  preference  on  tbe  part  of  saUt 
L.  N.  Brunswig  and  Company,  said  Wm.  8. 
Merrell  Chemical  Company  hereby  further 
agrees  to  personally  canvass  by  competent 
agents  the  territory  tributary  to  Kew  Orleans 
and  to  turn  such  order  for  execution  to  said 
L.  N.  Bruns'wlg  and  Company,  and  said 
Merrell  and  Co.  farther  agree  that  they  will 
not  keep  less  than  three  agento  constantly 
at  work  to  the  states  of  Alabama,  Mlsste- 
slppi  and  Florida  and  one  agent  stationed  at 
New  Orleans  with  headquarters  at  Is.  N. 
Brunswig  and  Co.,  and  exclusively  in  the 
letter's  Interest 

"AU  orders  thus  taken  to  be  sold  to  re- 
liable parties,  but  with  the  understanding 
that  when  the  orders  are  once  accepted  by 
tbe  party  of  the  second  part  all  responsibility 
on  the  part  of  said  Wm.  S.  Merrell  Chemical 
Co.  shall  cease.  Tbe  Intent  of  this  clause 
being  that  said  party  sball  have  the  risbt 
to  reject  any  order  taken  by  any  agmt  of 
said  Wm.  S.  Merr^  Chemical  Company,  pro- 
vided the  oedit  of  tbe  purebsaer  im  not 
satisfactory. 

"Eighth.  As  a  protectton  to  tb»  party  <tf 
the  second  luut  said  Wm.  6.  Merrell  Chem- 
ical Company  hereby  agrees  to  exchange 
such  goods  as  may  be  found  least  dealra^ 
for  their  trade  for  other  articles  of  ttaelr 
manufacture  as  said  party  of  second  part 
may  select,  provided  however  that  the  priv* 
liege  of  exchange  Is  exercised  within  six 
months  following  the  discontinuance  or  can- 
cellation of  this  agreement  and  provided,  al- 
so that  the  prices  ruling  at  the  date  of  ex- 
change shall  govern  all  such  tranaactlona 
and  that  freight  charges  connected  with  sncta 
exchange  be  paid  equally  by  the  parties  of 
the  first  and  second  parts,  conditions  of  ex- 
change to  be  within  the  terms  as  expressed 
In  a  circular  of  said  Whb.  8.  Jfsrrell  Chemical 
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Ckimpany,  regarding  exchanges  of  stock, 
whlcb  circular  forma  a  part  of  this  agree- 
moit;  but  it  is  specially  understood  as  a 
part  of  this  agreement,  applying  to  the  orig- 
inal purchaae  as  well  as  to  all  subsequent 
purchases,  that  articles  quoted  in  part  first 
«f  the  aforesaid  pamphlet  list  shall  not  be 
exchangeable  for  articles  quoted  in  part  sec- 
ond and  vice  versa. 

"Ninth.  The  said  Wm.  &  MerreU  Ohem- 
Ical  Company  hereby  agrees  to  use  every 
effort  to  advance  sale  for  their  preparations 
Jn  the  tenitorj  trlbntai^  to  the  city  of  New 
Orleans  and  to  glre  the  benefit  of  their  spe- 
cial and  general  advratlaing  Id  the  special 
territory  to  party  of  tiie  second  part  ezclo* 
stvely.'* 

This  contract  continued  on  supplement 

An  agreement  nipplementary  to  this  agree- 
ment was  made  the  same  day  between  the 
parties  to  the  foUowlng  effect: 

'*lst  That  the  object  and  Intent  of  this 
omitract  la  to  establlsb  at  Kew  Orleans  a  dis- 
tributing depot  for  the  preparations  of  the 
said  Wm.  S.  MerreU  Ohemlcal  Conqwny,  fw 
sndi  territory  tributary  to  New  Orleans  as 
may  not  now  be  represented  by  q;>edal  coD- 
traets  such  territory  having  special  reference 
to  the  states  of  lAUlslana.  M1ss1bs1k>1  and 
Florida  and  Alabama,  excepting  connections 
already  established  at  Sdma,  Montgomery, 
Blrmlngluun  and  Annbton. 

"2nd.  In  consldontion  of  the  conditions  of 
preference  and  active  co-operation  given  by 
said  h.  N.  ]tonnswlg  and  Company  a  special 
rebate  of  sixteen  and  two'tbirds  (169^  per 
cent  firom  part  first  of  the  pamphlet  list  of 
said  Merrell  Company  and  a  special  rebate  of 
10%  (ten  per  cent)  from  part  second  of 
pami^et  list  (rebate  or  contract  goods  series 
one. and  two  exceptetO  said  rebate  to  be  de- 
ducted from  each  Invoice  at  time  of  setQe- 
inent. 

"It  Is  further  understood  and  agreed  that 
where  rebate  or  contract  goods  are  sold  In 
cross  lots  in  the  above  territory  either  by  said 
Merrell  Company  <»  said  It,  N.  Brunswig 
Company,  the  latter  shall  be  entitled  to  and 
«ball  receive  a  special  credit  of  ten  {10%y  per 
-cent  from  the  amount  of  sudi  sale  after  de- 
ducting rebate. 

*%d.  This  contract  provides  that  all  ship- 
ments In  above-described  territory  shall  be 
■Upped  from  the  stock  of  said  H  N.  Bruns- 
wig and  Ca,  and  billed  from  them  whenever 
possible,  but  If  through  preference  or  preju- 
4Uce  purchaser  prefer  to  transact  business 
direct  from  said  Merrell  Company  goods  shall 
be  dilK>ed  firam  the  depot  at  New  Orleans, 
at  memorandum  furnished  said  L.  N.  Bruns- 
wig and  ODuqiany,  bill  rendered,  and  amount 
collected  by  said  Merrell  Company,  and  cred- 
it given  to  said  Brunswig  and  Company;  so 
tbat  the  iKOflt  to  the  latter  shall  be  the  dif- 
ference between  the  amount  paid  by  them 
under  this  contract  and  the  amount  charged 
t>y  said  Merrill  Company  to  the  customer. 

"4th.  This  contract  shall  go  into  effect  as 


of  Janaary  1, 1889,  and  continue  for  three  {Si 
years,  with  privilege  of  renewal,  provided  this 
agreement  is  mutually  satisfactory.  It  is 
understood  however  that  as  a  part  of  the  con- 
sideration said  li.  N,  Brunswig  and  Company 
hereby  agree  that  they  will,  between  January 
1st  and  March  Ist  of  each  and  every  year 
during  the  life  of  this  ccmtract  make^an  or- 
der to  said  Merrdl  Company  amount'lng  to 
not  less  than  ten  thousand  ((10,000.00)  dol- 
lars net  over  and  above  all  rebates  or  other 
concesaions. 

'"Sth.  It  is  mutually  understood  that  the 
prtferenoe  referred  to  In  article  5  (five)  <tf 
the  prinuuy  c(mtract  requires:  (a)  The  ac- 
tive co-operation  and  assistance  of  said  L.  N. 
Brunswig  and  -  Co.  through  their  salesmoi 
and  otherwise;  (b)  that  they  will  not  manu- 
facture or  offer  tor  sale  a  general  line  com- 
petitive with  them,  or  (c)  place  in  stock 
preparatkms  of  competing  bouses  in  excess 
of  the  specified  demand.  Provided  however 
that  this  shall  not  prevent  said  L.  N.  Bruns- 
wig and  Company  from  selling  such  elixirs 
and  flold  extracts  as  are  already  Induded  in 
tSielr  January  prices  current;  under  heading 
Brunswlg's  EUxln  and  Fluid  Bx tracts,  nor 
Shall  this  contract  obligate  them  to  cease  man- 
ufacturing said  eHx^  and  extracts  during 
the  term  of  said  contract" 

On  March  6,  1901,  plaintiffs  broi^ht  {he 
present  suit  In  th^  petition  they  alleged 
that  under  written  ogreonent  of  the  21st  of 
February.  3^9,  petitioners  agreed  to  recdve 
from  the  Wm.  8.  MerreU  Chemical  Company, 
doing  business  at  Cincinnati,  Ohio,  and  In 
this  city  at  No.  621  Gravler  street,  and  herein 
represented  by  A.  H.  Burdsall,  Its  manager, 
an  assorted  stock  of  pharmaceutical  and  spe- 
cial  pr^aratlons  manufactured  by  said  de- 
fendant for  the  year  which  w^t  Into  efTect 
about  the  ist  of  Mardi,  1889.  and  which  was 
to  continue  for  three  years,  with  the  privilege 
of  renewal,  ^ovided  same  was  mutually  sat- 
isfactory, but  upon  the  condition,  however, 
that  orders  tor  the  goods  of  defendant  should 
be  given  and  had  to  an  amount  of  not  less 
than  $10,000  net  per  annum  over  and  above 
aU  rebates  or  other  concessloiu,  all  of  which 
would  more  fuUy  appear  by  reference  to  the 
said  agreement  in  writing  annexed. 

Second.  That  during  the  year  succeeding 
the  date  of  tiie  agreement  aforesaid  it  did 
In  aU  respects  comply  therewith,  and  did  or- 
der, receive  and  pay  for  goods  of  the  de- 
fendant in  the  sum  of  f%,887.25,  and  that 
after  deducting  sundry  items  of  debits,  of 
goods  returned,  and  the  rebates  allowed,  peti- 
tlouer  had  paid  a  net  sum  to  defendant  of 
$24,122.32  in  cash. 

Third.  That  the  said  agreement,  not  being 
mutually  satisfactory,  was  by  mutual  con- 
sent canceled  on  or  about  the  Ist  of  March, 
1900,  and  that  at  that  time,  and  subsequent 
to  said  agreement  of  cancellation,  It  was 
verbally  agreed  and  understood  between 
plaintiff  and  defendant  that  the  goods  so  re- 
ceived from  defendant  then  rapffllnlne^i, 
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band  to  poBsesfllon  of  plaintiff,  so  paid  for 
and  tben  unsold,  should  be  excbanged  from 
time  to  time  as  wanted,  wltbout  any  restrlc- 
tion  or  specific  date  therefor,  such  exchange 
to  be  bad  and  made  as  might  become  neces- 
sary  for  other  goods  of  the  defendant,  with 
tbe  rebate  as  allowed  In  the  eighth  article  of 
the  s^id  agreement  of  the  2lBt  of  February, 
1899,  the  time  limit  therefor,  being  extended 
Indefinitely  for  said  purpose. 

Foorth.  That  thereafter  said  agreement 
was  In  part  In  writing  and  otherwise  fulfilled, 
and  TarlOQS  goods  were  excbanged  In  accord 
therewith,  but  that  thereafter,  on  or  about 
the  ^th  day  of  February,  1001.  petitioner, 
being  desirous  of  exchanging  another  irartlon 
of  the  goods  of  said  defendant  for  different 
goods  by  it  manufactured,  made  due  tendtt 
In  writing  thereof  and  therefor,  and  was  met 
with  written  reply  from  defendant  that  it 
refused  so  to  do,  and  would  make  no  fur- 
ther exchange  of  Its  goods,  thereby  placing 
itself  in  d^nlt  with  petltiODer  In  13ie  prem- 
ises. 

FifttL  That  It  was  necessary  said  agree- 
ment Bhotdd  be  carried  Into  effect*  or  that  all 
of  said  goods  BO  remaining  on  hand  be  re- 
tomed  to  said  defaidant,  and  tlie  price  there- 
of, as  paid,  refnnded  to  petitioner. 

Bixtb.  That  it  had  on  hand  unscdd  and  nn- 
salable,  under  the  agreement  aforesaid,  goods 
of  the  net  Talnation  of  96,786.26,  as  set  forth 
Id  a  statement  to  be  exhibited,  said  goods  be- 
ing at  idace  of  business  of  plaintiff. 

In  Tiew  of  the  premIsM  they  prayed  that 
there  be  judgment  ordering  the  defendant  to 
carry  into  effect  tbe  ^glit  articles  of  the 
agreement  of  tbe  21at  of  Febroary.  1899,  up 
to  and  until  the  linal  dbqMMsl  of  tbe  goods 
heM  or  to  be  held  by  petitioner  thereunder, 
or,  in  de&nlt  thereof,  that  petitioner  do  have 
and  reoorer  judgment  ftgainst  said  defend- 
ant In  t^e  snm  of  fft,795.26  as  tbe  value  of 
the  gooda  tb«i  in  its  possession,  and  paid  for 
to  the  defendant,  together  with  all  coats  ac- 
croed  or  to  accme  thereon;  and  petitioner 
prayed  for  costs,  and  for  aU  genoal  and 
eqnitable  relief  in  tbe  premises. 

Tbe  defendant  answered.  It  ideaded,  first, 
tile  general  Issue.  FurUier  answering.  It  ad- 
mitted that  the  said  agreement,  not  being 
rnntnally  satlsftictory;  was  l^y  mutnal  con- 
Bwt  canceled  on  or  abont  the  1st  of  Starch, 
1900^  by  agreonent  In  writing;  bat  defend- 
ant denied  that  at  that  time  or  sabsequoit 
to  said  aireement  of  cancdlation  there  was 
any  verbal  agreement  or  understanding  be- 
tween tbe  plaintiff  and  defendant  that  the 
goods  received  from  defendant  Uien  remain- 
ing on  band  and  in  posseulon  of  plalntifC, 
■0  paid  for  and  then  unsold,  should  be  ex- 
changed from  time  to  time  as  wanted,  with- 
out any  restriction,  or  any  spedflc  date  there- 
for; and  defendant  expressly  d«iled  that  flie 
time  limit  Hxed  in  tbe  eight  articles  of  said 
agreement  of  tbe  2lBt  of  February,  1899, 
wu  extended  ind^nitely  or  otberwiicb  for 


any  such  purposes  ag^stated,  or  for  any  other 

purpose^  . 

Defendant  alleged  ttiat  its  part  of  uw  said 
contract  was  fulfilled  to  tbe  letter  up  to  and 
after  the  date  of  cancellation,  and  denied 
emphatically  that  any  promise,  written  or 
verbal,  was  made  to  indefinitely  exchange 
gooda  with  U  N.  Brunswig  &  Co.,  and  aver^ 
red  that  defendant  did  exchange  goods  for 
six  mouths  after  cancellation  of  the  contract, 
as  provided  in  the  ^htb  section  of  aaid  IiH 
strument 

Defendant  alleged  and  chained  lliat  plain- 
tiffs had  grossly  violated  the  privily  of 
change  granted  in  tbe  original  contract  by 
selling  the  goods  manu&ictared  defend- 
ant at  prices  lower  than  the  same  could  be 
bought  direct  from  ftictory,  and  thus  Injui^ 
ing  tbe  trade  of  defendant,  Instead  of  as- 
sisting to  maintain  and  protect  it,  as  gnar- 
antied  by  original  cwtract 

Defendant  denied  that  tbe  goods  wbich 
plaintiff  alleged  that  it  bad  on  hand  nnscOd 
were  unsalable,  and  alleged  Qiat  said  goods 
of  tbe  kind  and  character  scAd  the  plaintiff 
under  the  orlghial  contract  were  not  nnsala- 
ble,  but  wen  ot  the  character  as  representeA 
at  the  time  of  sale;  and  defendant  denied 
that  it  was  in  any  manner  liable  tither  for 
the  value  of  said  goods  or  for  their  SKhange 
for  other  merchandise. 

Defendant  prayed  that  there  be  judgment 
In  its  favor  dismissing  tbe  petition  and  claim 
of  plaintiff,  and  reserving  to  the  ddfenOant 
all  claims  for  damages  which  it  might  have 
because  of  tbe  failure  of  plaintiff  to  properly 
comply  with  the  contract  and  agreement  la 
tbe  premises,  and  defendant  iwayed  for  costii 
and  all  gen«al  and  equitable  relief. 

The  district  court  rendered  judgment  in 
favor  of  plalntflt  against  defendant;  wder- 
ing  the  defendant  to  carry  Into  effect  ttie 
eighth  article  of  the  agreement  of  tbe  2lBt 
of  February,  1899,  up  to  and  until  tile  final 
disposal  of  the  goods  h^  or  to  be  held  by 
said  plaintiffs  tiierennder,  within  80  days 
from  the  signing  of  this  ju^ment,  or.  In  de- 
fiiult  thereof,  tiuit  said  plaintiffs  have  and  re- 
cover judgment  against  said  defendant  in  tbe 
full  snm  of  96,786.26.  as  tlie  value  of  tbe  goods 
now  in  its  possession  and  paid  for  to  tbe  aald 
defendant,  together  with  all  costs  accrued  or 
to  accrue  thereim,  and  tor  costs  of  watt. 

Defendant  uppealeiL 

Opinion. 

It  Is  conceded  by  both  plabitiffii  and  de- 
fendant that  the  contract  between  tbem  ter- 
minated by  mutual  consent  in  March,  1000^ 
and  that  during  Its  life  the  obligations  ot 
each  were  complied  with.  The  present  dif- 
ferences between  tbem  are  as  to  tbe  rlgbta 
and  obligations  of  tbe  parties  which  reautt- 
ed  from  and  followed  the  ending  of  the  con- 
tract When  the  contract  aided,  the  plain- 
tiffs had  in  th^  jwssesBlon  about  $13,000 
worth  of  geods  whldb  tiier  had  piirchaaed 
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and  paid  for  during  Its  existence.  The  ter- 
mination of  the  contract  by  mutoal  consent 
freed  the  contracting  parties  from  tbeir  re- 
spectlTe  engagements,  except  in  so  tax  as 
It  provided  for  and  guarded  and  declared 
-what  should  by  the  rights  aC  each  by  reason 
<tf  the  closing  of  the  contract  The  eighth 
article  of  the  contract  reads  as  follows: 

"As  a  protection  to  the  party  of  the  second 
part  [the  present  plalntlfCs]  said  Wm.  S.  Mer- 
rell  Company  hereby  agrees  to  exchange  socb 
goods  as  may  be  found  least  detirable  for 
their  trade  for  other  articles  of  their  manu- 
facture M  the  party  of  the  second  part  may 
select;  provided  however  tbat  the  privU^e 
of  exchange  Is  exercised  within  six  mouths 
fonowJng  the  dlscoutlnnanee  or  cancellation 
of  this  agreement,  and  provided  also  that 
the  prices  mllng  at  the  date  of  exchange 
■hall  govern  an  such  transactions,  and  that 
freight  charges  connected  with  such  ex- 
change shall  be  paid  equally  by  the  parties 
of  the  first  and  second  parts,  conditions  of 
exchange  to  be  within  the  terms  as  ex- 
pressed In  a  circular  of  said  Wm.  S.  Merrell 
Chemical  Company  regarding  exchange  of 
stock,  which  drcnlar  forms  a  part  of  this 
agreement;  but  it  Is  specially  understood  as 
a  part  of  this  agreemoi^  aj^lylng  to  tiie 
original  purchase  fts  wdl  as  to  all  subse- 
quent purchases,  that  articles  quoted  In  part 
first  of  the  aforesaid  pamphlet  list  aball  not 
be  exchangeable  for  artldes  quoted  in  part 
second  and  vice  versa." 

In  the  circular  refored  to  it  was  provided 
tbat  the  Merrell  Chemical  Company  would 
make  exchanges  according  to  its  conditions 
twice  a  year,  in  July  and  January. 

The  parties  having  made  a  law  for  them- 
sdves  by  these  stipulations,  tbey  must  be 
governed  by  It,  unless,  after  the  doring  of 
the  contract,  tbey  modified  the  same. 

It  will  be  seen  that  the  article  places  no 
Dmltatton  npon  the  extent  of  the  ilgbt  of 
exchange,  thon^  It  does  place  a  limit  upon 
the  time  In  which  this  right  was  to  be  exeiv 
dsed.  PlalntlfCs  claim  that  after  the  cou' 
tract  had  terminated  it  was  agreed  that  the 
time  limit  diould  be  waived,  leaving  the  ex- 
tent of  the  right  of  exchange  anllmlted,  as 
tt  was  by  contract  Itself.  Defendants  con- 
cede that  the  time  limit  was  changed  from 
what  It  was,  as  fixed  In  article  S,  at  six 
months,  but  tbey  insist  that  In  lien  thereof 
It  was  agreed  that,  while  the  exchange 
■honld  continue  beyond  the  six  months,  It 
was  subject  to  being  stopped  when  the  stock 
In  hand  should  have  been  reduced  to  a  rea- 
sonable amount.  The  district  court  was  call- 
ed npon  to  determine  by  Its  decree  which  of 
the  two  contentions  was  correct,  and  Its  de- 
cision under  the  evidence  was  In  fitvor  of 
the  platntlffa  The  correctness  or  incorrect- 
ness of  tbat  Judgment  Is  the  matter  before 

In  Ms  reasons  for  Judgment  the  district 
Judge  said: 

•The  court  does  not  consider  that  the  oon- 


tract  was  an  ordinary  contract  of  sale.  It 
was  as  much  a  contract  of  agen<7  as  of  sole, 
and  unique  in  its  character.  The  plaintiffs, 
according  to  the  contract,  had  In  fact  receiv- 
ed goods  from  the  defoidants,  sheeted  by 
themselves,  sold  by  the  efforts  of  tbelr  agents 
and  unsalable  without  their  efforts,  and  plain- 
tiffs paid  the  price." 

We  do  not  tblnk  the  contract.  In  so  fftr  as 
the  ownership  of  the  goods  by  the  plalntlfls 
was  concerned,  was  one  of  agency.  The  plaln- 
tifb  received  and  paid  tor  the  goods,  and  they 
became  their  property.  Ttae  first  goods  ship- 
ped were  selected  by  the  defendants,  but,  the 
selection  not  being  deemed  Judicious  for  trade 
purposes  In  plalntUV  tMTltoE7,'the  after-sUp- 
ments  were  controlled  by  themsdves.  The 
prices  which  they  (plaintiffs)  paid  fv  the 
goods  were  much  lower  than  they  would 
have  been  had  tiie  jdalntlffs  purchased  them 
under  ordinary  comUUons.  They  were  made 
low  by  reason  of  tiie  respective  obligations 
which  llie  parties  altered  Into  In  regard  to 
the  disposal  of  tiie  sale  after  plaintiffs  pur- 
<ibased  them.  The  latter,  to  a  certain  extent, 
consented  to  a  modification  of  their  right  of 
absolute  ownership,  while  the  vendors  con- 
sented to  become,  through  their  own  drum- 
mers, agents  for  the  sale  of  the  goods,  not 
as  sales  of  inoperty  belonging  to  their  em- 
ployers, but  of  property  belonging  to  plafn- 
tiffa  These  after-arrangements  were  made 
In  the  supposed  interest  of  both  parties. 

The  contract  was  one  of  sale,  coupled 
wttb  a  right  of  subsequent  exchange,  with 
some  Incidental  agency  to  them  by  the  de- 
fendants. When  the  goods  In  the  hands  ci 
the  plaintiffs  were  sold,  the  sales  made  were 
not  of  def^dants*  property.  The  prices  went 
to  them,  and  not  to  defendants.  The  plain- 
tiffs, not  tiie  def^dants,  determined  who 
should  buy.  Th^  bad,  as  owners  of  the 
property,  the  right  of  absolute  rejection  of 
any  orders  sent  them  by  defendants'  drtun- 
mers;  and  the  loss  from  any  Injadldous  <a 
Imprudent  sales  was  a  loss  to  them,  not  to 
the  defendsnts 

BIr.  Merrell,  the  presldoit  of  the  defendant 
company,  in  testifying  to  what  occurred  at 
the  interview  between  himself  and  Bruns- 
wig, in  regard  to  the  matter  of  the  exchange 
of  the  stock  of  goods  in  the  bands  of  plaln- 
tiCTs  st  the  time  of  the  termination  of  the 
contract,  said:  "The  conversation  tras  with 
Hr.  Brunswig,  and,  as  I  ssy,  with  Mr.  Bnrd- 
sall,  who  accompanied  me  at  the  time,  so 
there  should  be  no  disagreement  between  any 
arrangements  I  made  with  Mr.  Brunswig 
regarding  the  exchange  of  goods.  Mr.  Bruns- 
wig referred,  as  he  has  stated,  to  the  action 
of  our  competitors,  Parke  Davis  &  Co.,  of 
Detroit,  who  preceded  us  with  them  in  a 
similar  arrangement  [exactiy  the  same  sr^ 
rangement  as  the  Merrell  Chemical  Company 
had  In  effect];  and  1  said  to  them  tbat  our 
contract  set  forth  the  condlHons  of  exchange, 
but  that,  so  far  as  the  provisions  of  that 
exchange  were  concerned,  we  would  be  moat 
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liberal  tban  It  provided  In  thlB  regard;  that 
we  would  excbange  anything  In  part  first 
for  anything  else  In  part  first,  and  anything 
In  part  second  for  anything  else  In  part 
second,  the  rebate  goods  taking  care  of  them- 
selves. *  *  *  This  was  the  only  arrange- 
ment and  the  only  contract  relative  to  the 
exchange  of  goods  that  was  made,  other  than 
that  proTided  In  the  wiglnal  agreement  It- 
self. We  went  along  for  most  of  the  year, 
principally  for  the  first  six  months,  making 
exchanges  with  Brunswig  &  Co.,  and  when, 
along  In  October,  I  was  in  attendance  at  the 
National  Wholesale  Drngglst  Association  In 
Chicago,  and  there  I  learned  that  Brnnswig 
&  Co.  were  taking  oar  goods." 

At  this  point  the  court  stopped  the  wit- 
ness, saying  he  should  not  state  what  he 
had  learned,  as  that  was  hearsay.  The  wit- 
ness, proceeding  in  his  testimony,  replied  to 
questions  asked  him  as  follom: 

What  was  the  limit  of  agreement  you 
made  with  Mr.  Brunswig? 

**A.  Simply  that  we  would  continne  the 
exchange  for  a  reasonable  period  nntn  the 
stock  was  reduced  to  a  reasonable  point 

"Q.  Did  you  make  any  prombe  for  the 
future— that  it  should  extend  toe  all  time? 

"A.  No,  sir;  vader  no  circumstances  would 
I  make  such  an  arrangement  as  that 

"Q.  Did  you  or  not  agree  with  Mr.  Bruns- 
wig that  the  privileges  contained  In  the 
eighth  article  of  the  original  charter  [con- 
tract] should  be  renewed  or  continued? 

"A.  No,  I  did  not 

"Q.  Did  you  prescribe  any  tmn  during 
wlilch  thrae  ezcbangee  i^ould  contlnae? 

"A.  Only  as  I  have  said— the  restriction 
of  the  exchange  of  anything  in  part  first  for 
anything  else  in  part  first,  and  anything  In 
part  second  tor  anything  else  in  part  second. 

'*Q.  And  until  the  stock  should  be  reduced? 

"A.  Yes.  sir. 

"Q.  Did  you  obligate  yourself  In  any  man- 
ner towards  Mr.  Brunswig  at  that  conver- 
sation, or  any  other,  to  allow  him  the  priv- 
ilege of  exchanging  the  stoi^  of  goods  of 
the  Merrell  Chemical  Company  which  be  had 
on  hand  so  long  as  they  thought  fit,  or  until 
the  stock  should  be  entirely  consumed? 

"A.  No,  sir;  no  such  arrangement  was 
ever  made. 

*"Q.  Did  yon  bind  yonrself  In  any  way  to 
continue  the  exchange  so  long  as  they  should 
see  fit? 
"A.  No,  sir. 

"Q.  Now,  It  appears,  Mr.  Merrell,  that  after 
this  conversation,  and  after  this  agreement, 
that  from  time  to  time  your  house  in  the 
dty  have  exchanged  goods  with  the  house 
of  Brunswig  &  Co.  Was  that  a  matter  of 
contract? 

"A.  It  was  entirely  a,  matter  of  courtesy, 
because  they  were  small,  trlfitng  transac- 
tions, and  were  entirely  a  matter  of  courtesy; 
but  In  October,  as  I  have  stated,  and  after 
the  letter  which  I  have  put  in  evidence  was 


written,  w«  dedlned  to  do  any  nune  with 
them." 

Bronswlg^i  testimony  contradicted  that  of 
Merrell.  PariEer  (Brunswig's  partner)  sup- 
ported bis  statement,  while  Bordsall  (defend- 
ants* manager)  supported  that  of  Merrell. 
Counsel  of  defoidants,  quoting  Merreirs  tes- 
timony, teter  to  it  as  dlrectiy  ocmtradlctlng 
Brunswig,  showing  that  the  only  concession 
made  was  made  out  of  good  wffl,  and  with- 
out consideration,  and  ctnulsted  of  his  con- 
sent to  exchange  goods  with  Brunswig  & 
Co.  nntU  the  stock  held  by  that  honse  should 
be  reduced  from  between  f 10.000  and  f  11,000 
to  a  reasonable  amount;  that  amount  and 
the  continuation  of  his  agreement  being  ab- 
Bolutdy  within  bis  discretion,  and  tiw  In- 
structions given  by  Mm  to  his  New  Orleans 
manager  were  explicitly  to  this  eflCect 

Burdsali  testified  that  Mr.  MerreU  and  Mr. 
Brunswig  both  rose  from  their  seats,  and 
Mr.  Merrell  said:  "Mr.  Burdaall,  we  wUl 
vary  our  usual  contract  so  far  as  article 
eight  Is  concerned.  We  will  not  compel  Mr. 
Brunswig  to  make  up  a  list  of  goods  wU<A 
he  wants  to  exchange,  and  return  tot  them 
a  long  list  ftf  goods  which  he  has  In  stoCk. 
but  he  can  buy  m  he  wants  from  time  to 
time,  and  you  must  select  from  the  stock  be 
has  on  hand  a  sufficient  amonnt  so  tiiat  at 
the  end  of  the  month  the  account  will  jfn^ 
tically  balance,  and  yon  are  Instructed  to 
continue  this  nntil  the  stock  Is  decreased  to 
a  reasonable  amount"  The  other  Instruction 
in  variance  from  article  eight  vras  tills;  He 
was  not  to  exchange  by  selection— that  is, 
according  to  our  selection— or  exchange  fluid 
extracts  for  fluid  extracts;  was  to  exchanse 
anything  In  part  first  tor  anything  In  part 
first,  and  bo  as  to  anything  In  part  second. 

The  witness  fnrtha  testified  that  th«e 
was  no  time  fixed  tor  the  dlconttouance  of 
It  nor  any  fixed  limit  during  which  It  was 
to  run;  that  the  original  contract  had  been 
canceled  when  he  received  Us  Instmcttoiu; 
that  after  this  their  house  (Merrell  Otaem- 
K>al  Company)  exchanged  with  them  for,  he 
should  say,  eight  or  nine  m(mtbs,  very  liber- 
ally; that  they  had  during  tiiat  time  made  m. 
liberal  and  reasonable  reduction  of  the  stock, 
which  they  had  In  hand  at  the  time  of  tbe 
cancellation;  that  It  was  thai  about  tea  or 
eleven  thousand  dollars,  and  at  tbe  time  the 
exchanging  was  stopped  It  was  about  six 
thousand  dollars. 

Defendants'  counsel  ssiy  that:  *'AI1  that 
defendants  did  (and  this  gratuitously  as  a 
concessIcuO  was  to  consent  to  continue  this 
exchange  until  tbe  stock  was  reduced  to  a 
reasonable  figure.  No  fixed  time,  and  no 
fixed  llnUt  was  agreed  to.  It  viras  a  gratui- 
tous concession,  of  which  tbe  donws  bad  and 
retolned  tbe  control.  The  exchanges  were 
continued  nearly  a  year,  until  the  stock  was 
reduced  over  a  third  down  to  some  f 6,000. 
during  wbieb  time  plaintiffs  never  bou^t  a 
dollar  of  defendants*  goods.  In  tbe  following 
October  tiie  excha^es  were^i|p^^^^^^ 
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Defendants  not  only  complain  of  tbe  oon- 
clDsions  reached  by  the  district  judge  upon 
the  merits,  but  also  upon  the  tems  of  tbe 
district  conrfs  Jadgment.  They  uy:  "The 
demands  of  the  plalntlfls  were  only  that  de- 
fendants be  (R^ered  to  exchange  certain 
goods  under  an  alleged  agreement.  Should 
this  agreement  be  established,  tbe  only  Judg- 
ment which  could  be  rendered  would  be  one 
ordering  the  continuance  of  the  exchange 
under  its  condition,  and  would  be  satis  fled 
\if  tbelr  compliance.  Tlie  salt  not  being  for 
tbe  anmiknent  of  tiie  sale,  snd  plaintiffs  b«- 
lag  In  possession  of  tbe  goods,  and  baTlng 
made  no  tender  of  tbe  same  for  tbe  recovery 
of  tbe  price,  do  money  Judgment  therefor 
can  be  rendered  in  their  faror  and  against 
the  defmdants.  The  district  court  orders 
defendants  to  carry  Into  effect  an  agreement 
which  is  alleged  and  proven  to  hare  been 
annulled  and  revoked  before  the  instltntlon 
of  the  suit  by  mutual  consent  of  the  parties 
thoeto,  and  the  court  cannot,  by  its  Judg- 
ment, enforce  this  dead  contract,  and  its 
Judgment  is  not  in  accordance  with  the  pro- 
visions thereof." 

We  understand  defendants*  contention  to  be 
that  the  consent  of  the  parties  that  the  con- 
tract should  terminate  carried  with  it  the 
destruction  of  every  clause  and  stipulation 
which  it  contained,  the  eighth  article  tndud- 
ed;  Oat,  therefore,  any  agreement  or  con- 
sent thereafter  of  the  defendants  to  exchange 
goods  with  the  plaintlflB  was  a  new  agree- 
ment—a gratuitous  concession,  without  any 
consideration  whatever  passing  to  them  there- 
for, leaving  tbem  free  to  dictate  and  control 
the  terms  under  wblch  the  exchange  ahoiild 
be  made. 

We  do  not  view  matters  from  that  stand- 
point. We  think  tbe  ending  of  the  contract 
by  mutual  consent  left  standing  the  eighth 
article,  which  provided  expressly  what  the 
ri^ts  of  parties  should  be  at  tbe  termination 
of  the  contract  That  article  conferred  upon 
the  plalntlfCs  the  right  to  exdiange.the  goods 
which  it  might  then  have  In  band  without 
limit  as  to  the  extent  of  the  goods  to  be  ex- 
changed; the  only  limitation  being  that  the 
exchange  should  be  made  wltUn  a  fixed  pe- 
riod. Whatever  agreement  the  parties  may 
have  made  on  that  subject  was  not  a  new, 
but  a  modification  of  the  original,  contract  on 
tbe  subject  We  would  not  be  Justided  In 
assuming  that  the  modification  made  was  a 
mere  gratuitous  concession  without  motive  or 
consideration  made  by  the  defendants  to  the 
plaintiffs.  It  might  well  be  that  It  was  to 
the  interests  of  the  defendants  that  the  ex- 
changes should  not  be  made  bo  quickly  and 
in  bulk.  We  do  not  agree  with  counsel  as  to 
what  the  probabllitiM  would  be  in  respect  to 
a  modification  of  tbe  terms  of  article  8  of  the 
contract  It  would  be  difficult  to  believe  that 
plaintiffs,  having  an  absolute  contract  right 
to  exchange  for  a  period  of  six  montba  thcdir 
entirs  stock  on  band,  should  be  willing  to 


yield  that  right  for  the  privilege  of  a  mere 
undefined  extension  of  time  beyond  the  six- 
months  limit  the  duration  of  the  extension 
being  left  absolutely  to  tbe  iflll  of  tbe  Met^ 
rell  Company.  That  the  agreement  between 
the  parties,  whatever  it  may  have  been,  did 
extend  tbe  time  limit  of  the  contract  Is  shown 
by  the  fact  that  exchangee  continued  In  fact 
beyond  that  period.  We  are  inclined  to  be- 
lieve that  Merrell's  belief  that  plaintiffs  were, 
after  the  termination  of  the  contract,  illegally 
selling  their  products  at  too  low  a  rate,  had 
more  to  do  with  the  cessation  of  exchanges 
-than  did  the  absence  of  right  on  the  part  oi 
the  plaintlffB  to  demand  tbem.  We  think 
plaintiffs  were  entitled  to  exact  their  contin- 
uance. Defendants  are  mistaken  as  to  tbe 
character  of  this  action.  Plaintiffs  are  not 
asking  for  the  nullity  of  a  sale  of  goods  which 
they  had  bought,  and  tbe  return  to  tbem  of 
ttM  price  wblch  they  had  paid  ftor  tbem,  and 
yet  boldlttg  onto  possession  of  tiie  goods  them- 
selves. They  are  demanding  the  spedflc  per- 
iMrmance  of  tbe  "promise  of  exchange^  «f 
goods  made  by  defendants,  which  contract  «f 
exchange  tb^  desire  to  have  carried  out,  and 
which  they  are  stUl  willing  that  defendants 
should  have  accorded  to  them  tbe  option  and 
opportunity  of  performing,  wltb  the  prayer 
only  alternatively  and  contingently  advan- 
ced for  a  moneyed  Judgment  We  do  not 
think  defendants  can  urge  as  a  defense,  un- 
der the  circumstances  of  this  case,  a  want  of 
tender  or  consignment  In  so  far  as  tbe 
Judgment  of  tbe  district  court  directs  the  de- 
fendants to  carry  out  the  en:hanges  as  call- 
ed for  by  article  8  of  tbe  contract  (and  that 
direction  may  be  to  some  extent  a  variance 
from  the  agreement  made  between  the  par- 
ties after  tbe  termination  of  tbe  contract) 
that  Is  a  matter,  according  to  defendants'  the- 
ory, which  is  in  their  own  favor—a  matter 
which  plaintiffs,  rather  than  they.  Should 
complain  of. 

We  think  that  the  Judgment  of  tbe  district 
court  ordering  tbe  defendant  to  carry  Into 
effect  the  eighth  article  of  the  agreement  of 
tbe  21st  of  February,  1890.  up  to  and  until 
the  final  disposal  of  the  goods  held  or  to  be 
held  thereunder  by  petltlonera,  Is  correct, 
and  we  hereby  afflrm  the  Judgment  to  that 
effect;  but  we  think  that  the  requirement  of 
the  Judgment  tliat  this  should  be  done  within 
80  days  from  the  signing  of  tiie  Judgment 
should  be  stricken  out  sjid  It  is  hereby  strick- 
en from  tbe  Judgment  We  think  the  rights 
of  parties  will  be  better  protected  by  chan< 
ging  tbe  fwm  and  phraseology  of  tbe  Judg- 
ment 

For  the  reasons  assigned  it  Is  hereby  order- 
ed, adjudged,  and  decreed  that  the  plaintiffs, 
the  commercial  firm  of  L.  N.  Brnnswlg  ft  Co., 
composed  of  Lucien  X.  Brunswig  and  Arthur 
L  Parker,  do  have  Judgment  against  the  de- 
fendant, tiie  Wm.  8.  Merrell  Chemical  Com- 
pany, ordering  the  defendant  to  carry  Into 
effect  the  eighth  article  of  tbe  agreemoot  of 


Digitized  by  Google 


424 


M  SOUTHERN  BBPOBTEB. 


(La. 


the  21st  of  Febmarr.  op  to  and  vntU 
the  final  disposal  of  tbe  cooda  held  or  to  be 
held  thereander. 

It  la  furtber  ordered,  adjudged,  and  de- 
creed that  the  aald  plaintiffs  do  have  and  re- 
cover Judgment  against  the  said  defendant  in 
the  full  sum  of  |Q,799.20  as  the  valne  of  the 
goods  In  the  possession  of  and  paid  for  to 
the  said  defendant,  together  with  all  costs 
accrued  or  to  accrue,  and  for  costs,  condi- 
tioned, howeTer,  that  no  execution  shall  Issue 
on  the  moneyed  portion  of  this  Judgment  so 
long  aa  the  defendant  shall  comply  with  the 
first  portion  of  the  Judgment  herein,  ordering 
It  to  carry  into  effect  the  said  eighth  article 
of  agreement,  nor  for  any  amount  greater 
than  that  for  which  defendant  shall  fail  to 
execute  said  portion  of  the  Judgment  It  la 
farther  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from,  except  in  so  far 
as  the  same  la  modified  hereby,  is  affirmed; 
and  It  is  further  ordered,  adjudged,  and  de- 
creed that  this  cause  be,  and  it  is  hereby,  re- 
manded to  the  district  court,  to  be  carried 
Into  aecntlon  according  to  the  terms  tbereof. 
Ooats  at  appeal  to  be  paid  b7  Uie  appdleai. 


(UOLa.no) 

No.  14,711L 
BBASIiBT  T.  OLASSBLLi. 
(Snpreme  Court  of  Louisiana.   April  27.  1908.) 

atrPRBME  COURT— JURISDICTION-AMOUNT  IN- 
VOLVED—TRESPASS—B  O  U  KDARI BS . 

1.  Whether  the  suit  be  coo^dned  av  an  ac- 
tion in  bonndary  or  an  action  In  damages  for 
trespass,  the  Supreme  Court  is  without  joria- 
diction  ratione  materiee. 

2.  Aa  relates  to  boundary,  the  ralue  of  the 
laud  between  the  line  claimed  by  plaintiff  and 
that  claimed  by  defendant  is  not  shown. 

8.  As  relates  to  trespass,  no  attempt  was  made 
to  proTe  that  plaintiff  Is  entitled  to  punitive 
damages.  The  real  amount,  as  shown  by  the 
evidence  produced  at  the  trial,  governs  as  a 
question  of  jurisdiction  wben  the  pleadings  are 
not  such  as  to  satisfy  the  appellate  court  that 
the  amount  In  coutroversy  £■  within  its  Juris- 
diction. 

(SyUabu  by  the  Oonrt) 

Appeal  from  Judicial  District  Court,  pariah 
«f  Caddo;  Alfred  Dillingham  land.  Judge. 

Action  by  Matilda  B.  Beastey  against  John 
Olaasell,  Jr.  Judgment  tor  defendant  and 
plaintlfl  appeals.  Dismissed.  , 

Frank  J.  Looney  and  Charles  L.  Galuea; 
tot  appellant  Tblgpen  &  Fcwter,  for  appel- 
lee. 

BBBAUX,  J.  Plaintiff  claimed  about  five 
acres  of  land  formed  Into  an  Island  by  a 
bayou  called  "Coushatta  Chute." 

There  Is  no  Issue  of  title  between  plaintlfl 
and  defendant 

In  the  year  1869  A.  J.  Marks  and  Andrew 
Marks  were  owners  of  a  tract  of  land,  which 
they  divided.  Thereafter  plaintiff  became 
the  owner  of  one  of  the  tracts  and  defendant 
of  the  other  of  the  two  tracta  carved  out  of 
the  place  partitioned. 


The  partition  line  la  described  as  beginning 
"at  a  point  on  the  Red  ilver,  at  a  atone  post 
on  Red  river,  a  distance  of  thirty-one  chalna 
and  ninety-four  links  northwardly  from  the 
Une  dividing  section  nine  and  sixteen,  T.  20, 
R.  14.  Said  point  of  beginning  being  said 
distance  from  said  dividing  line  along  the 
traverse  of  Red  ilver,  and  from  thence  north, 
sixty  degrees  fifty-four  minutes  west  forty- 
one  chains,  to  east  bank  of  bayou  called 
'Coushatta  Chute,*  being  a  stone  post;  thence 
the  said  bayou  to  Red  Bayou;  and  the  said 
James  Marks,  Jr.,  by  and  with  the  consent 
and  approbation  of  said  Andrew  J.  Marks, 
Jr.,  takes  as  his  individual  property  all  the 
land  belonging  to  said  parties  Jointly  which 
lies  south  of  said  described  line.** 

The  land  described  as  the  land  of  Andrew 
J.  Marks,  being  Brierfield,  belonga  to  John 
Qlassell,  Jr.,  the  defendant 

The  land  described  aa  b^i^lng  to  John 
liEarks,  Jr.,  beUmgs  to  plalnttff  and  la  called 
UnL 

The  only  question  at  Issue  really  Is  wheth- 
er the  line  was  properly  located  by  defend- 
ant, or  whether  It  should  run  as  claimed  by 
plaintiff.  In  either  case  It  makes  a  differ- 
ence of  about  five  acres  of  land,  aa  before 
stated,  the  value  of  which  la  not  alleged  nor 
proven. 

Plaintiff  alleges  that  defendant  la  a  tres- 
passer on  her  land.  Three  Items  of  damages 
are  claimed— one  for  loss  of  rent  and  the 
other  for  dispossession  of  the  property— ag- 
gregating $320,  and  a  third  Item  for  $1,750 
punitive  damages. 

The  Judge  of  the  district  court.  In  a  care- 
fully written  opinion,  found  that  the  action 
was  for  five  acres  of  land,  which  constituted 
two  small  islands,  formed  by  the  water  of 
Coushatta  Cbute,  and  that  there  was  no  dis- 
pute regarding  the  tiUe,  and  that  In  Its  last 
analysis,  the  issue  related  exclusively  to 
boundary,  and  a  difference  of  view  by  own- 
ers of  adjacent  tracts  of  land  separated  by 
the  waters  of  two  streams,  both  known  aa 
"Cousbatta"  (one  the  upper,  more  speclaUy 
designated  as  the  "Prong  of  Coushatta 
Chute"  and  the  other,  as  "Coushatta  Chate")- 
Our  learned  Brother  in  this  opinion  says  la 
1868  that  Coushatta  Cbute  had  several  chan- 
nels, which  formed  "first  an  Island  contain- 
ing 6.7  acres,  and  then  two  small  islands,  con- 
taining about  five  acres.** 

The  latter  Is  the  land  in  dispute. 

In  the  map  made  by  Woodward,  snrreyor, 
for  plaintiff,  and  filed  In  evidence,  the  north- 
ern channel  Is  styled  "Cousbatta  Chnte," 
and  the  southern  chann^  "Prongs."  In  the 
district  court  plaintiff's  suit  was  dismissed, 
and  her  demand  rejected.  Prom  this  Judg- 
ment plaintiff  prosecutes  this  appeaL 

On  the  appeal  defendant  moves  to  dismiss 
tar  want  of  Jurisdiction  ratione  materlse. 
Our  examination  Into  the  issues  with  the 
view  of  disposing  of  this  motion  baa  result- 
ed In  convincing  us  that  the  matttt  ia  tfif. 
pnto  does  not  exceed  |2,OO0l 
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We  are  left  to  Infer  that  the  value  of  the 
property  Is  considerably  less  than  that 
tmount.  The  allegation  of  punltlre  damage*, 
Thlch  plalntltr  did  not  attempt  to  prove  In 
the  district  court,  Is  referred  to  on  appeal  as 
tbe  amonnt  which  should  he  considered  in  de- 
termining whether  or  not  this  court  has  ju- 
risdiction. Unfortunately  for  plaintiff,  as  re- 
lates to  our  Jurisdiction,  the  allegation  of 
panltlre  damages  Is  not  suitable  to  the  case. 
It  adds  nothing  to  the  res  at  Issue.  It  Is 
Dot  shown  by  the  allegation  or  by  the  eTl< 
dence  that  there  was  the  least  ground  to 
claim  punitive  damages  In  any  amount  at 
all.  We  take  It  from  the  character  of  the 
suit  that  the  difference  was  about  a  dividing 
line,  and  that  there  was  nothing  about  this 
difference  to  give  rise  to  a  claim  for  punitive 
damages;  nothing  of  a  personal  character 
aaggestlng  right  to  punitive  damages. 

The  court  cannot  find  the  existence  of  a  Ju- 
risdictional fact  In  the  mere  allegation  that 
plaintiff  Is  entitled  to  a  large  amount  for 
punitive  damages  as  there  Is  nothing  in  the 
Buit  which  can  lead  to  the  inference  that  the 
allegation  is  well  founded. 

Real,  and  not  flctltloua,  amounts,  ii  the 
test  of  Jurisdiction.  Wllklns  v.  Gantt,  32 
La.  Ann.  929;  Pinckney  v.  Wolf.  41  La.  Ann. 
306,  6  South.  27;  Block  T.  Kearney  et  al.,  48 
La.  Ann.  381,  8  South.  916. 

The  amount  claimed  for  punitive  damages 
ti  ont  of  all  prop<Hrtlon  to  the  Issues  pre- 
sented, viz.,  ownership  of  five  acres  of  land, 
value  not  alleged;  damages  for  Ion  of  ren^ 
1120,  of  the  possession  of  which  plaintiff 
avers  she  was  deprived  about  three  years, 
$200;  total,  fS20.  The  balance  Is  |1,7S0  for 
punitive  damages,  although  It  Is  not  shown 
by  the  testimony  that  personal  wrong  was 
committed.  The  qoestion  Invcdves  the  cor- 
net  location  of  a  boondary.  The  history  of 
tbte  case  does  not  sbow  the  least  Incident 
whidb  could  give  rise  to  punitive  damages 
tat  so  large  an  amount,  or  for  any  ponl- 
ttra  damages  at  aH  We  leave  ont  of  con- 
stderatlon  all  oOier  damages  claimed  as  not 
meMDtiiic  iBMKi  to  be  considered  at  this 
Vme. 

"Ren  tbe  real  amount  at  Issue  fitlls  tn  be- 
low the  loww  Umlt  of  our  Jmdsdlctlon.  The 
Jarlsdiction  depends  upon  the  real  Issue,  and 
not  upon  flctltlonB  claims  for  punfttve  dam- 
ages. 

To  the  proposition  advanced  by  plaintiff 
tbrnt  ibte  suit  Is  properly  one  for  trrapass,  and 
not  an  action  In  boundary,  we  can  only  say 
ttint;  even  in  an  action  for  trespass,  tbe  mere 
allegatlim  that  jdalntlfl  Is  entitled  to  pnnl- 
ttre  damages  for  having  assumed  possession 
of  a  small  strip  of  land  of  no  alleged  value, 
under  the  ctrcnmstances  here,  would  not  sue- 
taln  Jurisdiction  on  appeal,  requiring  a  real 
▼ajue  to  be  riiown  above  Uw  courts  lowor 
ISznft  to  nttaln  JnrladlGtlon. 

Flalnturs  further  contention  Is  that  flili 
was  neceasaifly  «  inlt  for  trespass,  because 
no  oCber  could  be  broui^  under  article  of 
tlw  Ctr.  Ood^  art  828^  irUcb  XMda: 


*TVhen  two  estates  are  separated  by  a  pub- 
lic road  or  by  a  water  course,  which  serves 
as  a  common  limit,  the  action  of  boundary 
cannot  be  sustained  In  relation  to  them,  un> 
less  the  road  or  water  course  has  expaienr- 
ced  some  change  In  Its  situation.** 

Without  passing  upon  tbe  question  wheth* 
er  tbe  action  was  for  trespass  or  to  fix  a 
boundary  In  determining  the  question  of  Ju- 
risdiction, we  will  state  that  an  action  of 
boundary  may  be  sustained  to  determine 
which  of  the  streams  Is  the  boundary  be- 
tween two  estates— whether  Coushatta  Chute 
north,  or  Coushatta  Chute  south,  or  Cou- 
shatta Chute  prong— and  this,  we  understand, 
was  the  issue.  In  any  event,  whether  this 
suit  is  for  trespass  or  to  fix  a  boundary,  this 
court  is  without  Jurisdiction  ratlone  materlse. 

We  think  the  appeal  should  be  dismissed. 

For  the  reasons  assigned.  It  Is  dismissed. 

BliANCHARD,  takes  no  part,  not  bST^ 
log  been  present  at  the  consultation. 


(110  L*.  230 

No.  14,473. 

PITRB  V.  SCHLESLINGBB  et  aL 

(Supreme  Court  of  Louinana.    May  11,  1903.) 

TAX  SALB— PVRCHASB  BT  aTATB— PRBSORIP- 
TION— BSTOPFBI^PATHBHT- 
PRBSUMFTION. 

1.  tnie  state,  having  continued  to  assess  the 
property  to  the  former  owners  after  boyiug  it 
at  tax  gale,  and  continaed  to  collect  taxes  from 
these  former  owners,  is  estopped  from  pleading 
tile  prescription  of  article  288  of  the  Constitu- 
tion against  these  former  owners;  and  the 
same  estoppel  operates  as  against  the  vendee 
of  the  state  relying  for  prescription  opon  the 
time  that  elapsed  while  the  tax  title  was  In  the 
state,  and  the  state  was  thus  assessing  the 
proper^  and  collecting  taxes. 

2.  The  testinumy  of  tbe  tax  debtor  to  the  ef- 
fect that  he  does  not  remember  paying  the  tax, 
bat  that  he  is  satis&ed  in  his  own  mind  ho 
ffid,  because  his  custom  was  to  pay  his  taxes 
promptly,  and  he  finds  be  paid  bis  dty  tax  of 
the  same  year,  cannot  outweigh  tiia  presnm^ 
tion  of  nonpayment  arising  from  the  fact  of  the 

Sroperty's  liaTing  beeu  proceeded  against  for 
elinquency. 

8.  Aabley  &  Co.  v.  David  Bradford  et  at.  58 
Boutb.  dlBtiagul&bed. 
Breaax  and  Blanehard,  JJ.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  District  Court,  Pariah 
of  Oalcasien;  Edmund  Denis  MUler,  Judge. 

Action  by  Columbus  Pitre  against  h, 
Schleslinger  and  others.  Judgment  for  plain- 
tiff, and  defendant  H.  J.  Goodhue  ai^eala. 
Bevened  u  to  such  defendant 

Bobert  Raymond  Stone,  for  appellant 
Bompayrae  ft  Toomer,  for  ftppdiee. 

PBOYOSTT,  3.  The  plaintiff  brings  this 
■nit  under  artide  288  of  tiie  Constltntion  of 
18B8  to  quiet  his  title  to  certain  lands  ao* 
quired  by  tOm  from  the  state,  which  ttw 
state.  In  turn,  had  acquired  at  tax  sale.  He 
baa  avaSed  himself  of  the  privilege  accovd- 
ed  by  the  act  to  Join  in  one  sitft  a'^tnmt 
•f  different  tmcts  of  liadP0|iiaU«Mii^t 
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state  at  different  times,  and  tor  taxes  due 
by  different  persons,  and  he  lias  made  these 
several  former  owners,  between  whom  there 
Is  no  privity,  parties  defendant  Judgment 
went  in  hte  favor  in  the  lower  court,  and 
one  of  the  defendants,  Mrs.  M.  J.  Qoodhne, 
has  appealed. 

The  property  in  question  is  a  lot  of  ground 
fronting  66%  feet  on  Railroad  avenue,  and 
running  back  150  feet  on  Moss  street,  In 
the  dty  of  Lake  Charles.  It  is  alleged  to 
have  been  acquired  by  the  state  at  tax  sale 
on  the  2d  of  September,  1893,  for  the  taxes 
of  1892,  due  by  Thomas  Bilbo,  and  to  have 
been  sold  to  plaintiff  by  the  State  Auditor 
on  the  7th  of  December,  1901,  under  author- 
ity of  Act  Na  80  of  1888. 

Mrs.  Goodhue  attacks  the  tax  sale  on  two 
grounds:  That  the  tax  to  satisfy  which  the 
sale  purports  to  have  been  made,  bad  been 
paid,  and  that  the  sale  was  not  preceded  bj 
notice  to  the  owner. 

The  evidence  falls  to  substantiate  the  first 
of  these  grounds.  It  consists  of  the  teeti- 
mony  of  the  tax  debtor,  Thomas  Bilbo,  who 
says  that  he  does  not  remember  whether  be 
paid  the  tax,  but  that  he  is  satisfled  in  his 
own  mind  he  did.  because  It  was  his  cus- 
tom to  pay  his  taxes  promptly  on  receiving 
the  notice,  and  he  finds  he  paid  his  dty  tax 
of  that  year.  This  is  merely  inferential  tes- 
timony, and  not  sufficient  to  overcome  the 
strong  presumption  arising  from  the  fact 
that  the  property  was  proceeded  against  for 
delinquency.  As  further  proof  of  the  pay- 
ment,  defendant  adduces  the  curt  recital, 
"Taxes  paid."  found  In  the  notarial  act  by 
which,  on  the  9th  of  Jannaty,  1895— eight 
months  before  the  tax  sale— he  sold  the  prop- 
erty to  the  person  from  whom  Mrs.  Goodhue 
acquired.  This  recital  Is  not  evidence,  ex- 
cept as  between  the  parties  to  the  act 

Against  the  ^econ^  ground  of  nullity— that 
of  want  of  notice  to  the  owner— plalntifl 
pleads  the  prescription  of  three  years  estat>- 
Ilshed  by  article  283  of  the  Constitution. 
This  prescription  cannot  avail  plaintiff.  His 
title  was  only  one  month  old  when  he  filed 
this  suit;  hence  the  time  he  has  to  rely  on 
f^r  the  prescription  is  that  which  elapsed 
while  the  title  was  in  the  state,  and  as  the 
state  would  have  been  estopped  from  invok- 
ing the  prescription,  he,  as  her  vendee,  la 
eOually  estopped.  After  the  tax.  sale,  the 
state,  throngb  its  officers,  continued  to  assess 
Oie  property  to  the  former  owners,  and  to 
collect  taxes-  from  them  on  the  property. 
This  estopped  the  state  from  availing  her- 
self of  prescription  against  these- former  own- 
ers. Delay  could  not  run  in  favor  of  the 
state  while  she  was  by  these  acta  of  her 
officers  acknowledging  the  title  of  these  for^ 
iner  owners  of  the  property.  Martin  v.  Bar- 
bour. 140  TJ.  S.  634,  11  Sup.  Ct  944,  35  t. 
Ed.  546.  The  former  owners  continued  to 
claim,  ownership  and  possession  of  the  prop- 
erty, and  tbe  tax  collector,  by  coliectlDg  tax- 


es from  them,  admitted  their  claims.  Article 
233  must,  therefore,  be  held  not  to  be  ap- 
plicable to  the  case. 

The  case  is  distinguishable  from  that  of 
Ashley  Co.  v.  David  Bradford  et  aL  (recent- 
ly decided,  and  not  yet  offldally  reported) 
33  South.  634,  In  this:  that  there  the  dalm- 
ants  under  the  tax  title  had  no  need  to  Join 
their  own  possession  to  that  of  the  state  tn 
order  to  fill  out  the  prescriptive  three  years. 
After  the  sale  to  them,  the  acts  of  the  state 
or  of  her  officers  could  not,  as  a  matter  of 
course,  operate  to  deprive  them  of  the  bene- 
fit of  article  233. 

The  evidence  shows  that  the  notice  of  de- 
linquency was  mailed  to  Thomas  Bilbo,  in 
whose  name  the  property  was  assessed,  in- 
stead of  to  Mrs.  Irwin,  to  whom,  by  act 
duly  recorded  the  property  bad  been  trans- 
ferred. This  was  fatal  to  the  tax  sale. 
Geddes  v.  Cunningham.  104  La.  313,  29 
South.  138,  and  cases  there  cited.  Land  Co. 
V.  Sholars  Case,  105  La.  357,  29  South.  908, 
contains  nothing  contrary  to  this.  The  no- 
tice there  was  served  on  the  party  who,  by 
the  records,  appeared  to  be  the  owner.  As  a 
matter  of  conrse.  the  tax  collector  most  be 
guided  by  the  records  In  determining  npon 
whom  to  serve  notices. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  in  so  far  as  the  appellant  Mrs. 
M.  J.  Goodbne,  and  her  property  herein  de- 
scribed are  concerned,  the  Judgment  of  the 
lower  court  be  set  aside,  and  the  snlt  of 
the  plaintiff  be  dismissed,  at  Us  cost  In  botii 
courts. 

BRBAUX  and  BLANCHARD,  J3^  dlaaeut. 


No.  14.439. 
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SWOOP  r.  ST.  UABTIN  (SABPY,  Inter- 
.  vener). 

(Supreme  Court  of  Lottlsiaiia.  Aj»tU  27,  tBO&.y 

PRtVUiEaBS  ON  UOVABLBB-SBOORDXKa— HA- 
CHINEBT—HBBOSR  IN  RBAI.TT.  - 

1.  Privlleffes  on  mqvaUfls  are  not  leqidrad  to 

he  recorded. 

2.  The  privilege  of  the  vendor  of  a  movable 
ceases  to  exist  when  the  movable  ceases  to  be 
a  movable  by  becoming  Incorporated  into  im- 
movable property. 

3.  Where,  in  parsuance  of  the  contract  to  re- 
pair a  sugar  honse,  a  fonndry  takes  out  old 
plecM  and  puts  in  new  pieces  of  machiuexy. 
casting  or  making  the  pieces  specially  Cor  the 
purpose,  the  new  pieces  so  added  become  mer- 
ged Into  Hie  sugar  house,. and  lose  their  char- 
actei^  of  movables.  The  rule  Is  dlfCerent  wbere 
the  meddnery  sold  Is  complete  in  fts^ 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  District, Court  I*arlsb 
of  Jefferson;  Jerome  Louis  Gaiidet  Judge. 

Action  by  Julian  M.  Swoop  against  C.  St 
Martin.  George'  Sarpy,  Intervened.  Judg- 
taeiit  for  defendant  and  interveaer,  aod  plain- 
tiff appeals.  AArmed.    '  . 
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Lyle  Saxon  and  SannderB  &  Oorley,  for 
appellant  Bobert  J.  Perkins,  for  appellee 
St  Martin.   Henry  Denis,  for  appellee  Sarpy. 

PKOVOSTT,  J.  The  plaintiff's  fonndrj,  by 
contract  with  defendant  took  ont  old  pieces 
and  put  In  new  pieces  In  defendant's  sugar 
mill,  and,  for  the  cost  of  all  this,  claims  a 
vendor's  privilege  on  the  new  pieces  thns  pot 
In.  and  asks  that  these  new  pieces  be  seised 
and  sold  to  pay  the  debt. 

A  mortgage  creditor  of  defendant  whose 
mortgage  accrued  after  the  sugar  mill  had 
been  thns  refitted,  has  Intervened;  d«iylng 
that  plaintiff  has  a  vendor's  privilege,  on  the 
following  grounds: 

First  because  the  amount  claimed  Is  not 
exclusively  for  the  price  of  things  sold,  but 
is  In  part  tor  labor,  etc.,  aud  the  evidence 
does  not  enable  the  court  to  segregate  the 
part  due  for  the  price  of  the  things  sold  from 
the  part  due  for  labor,  etc.; 

Seomd,  because  the  things  thus  furnished 
by  plaintiff  have  Umt  their  character  of  mov> 
ables,  and  become  Immovables,  both  by  na- 
ture and  by  destination,  and  as  a  consequence 
the  vendor's  privilege  on  them  has  ceased  to 
exist;  and, 

Third,  because  the  plaintiff's  prlvUege  has 
never  been  reended  eo  as  to  affect  third  per- 
sons. 

Defendant  has  filed  a  general  denial,  and 
has  specially  denied  that  plaintiff  has  a  privi- 
ly upon  her  sugar  bouse  or  machinery,  or 
any  part  ttacrettf,  and  in  the  evldoic^  receiv- 
ed without  objection,  has  claimed  certain 
eredita. 

The  question  of  registry  need  not  be  consld- 
ered.  The  plaintiff  Is  not  clabning  a  privi- 
lege on  Immovable  property,  and  privileges  on 
movmbles  are  not  reqnhred  to  be  recorded.  If 
the  things  have  become  so  Incorpcvated  with 
the  plantation  as  to  become  immovable,  the 
privilege  claimed  by  plabitlfl  has  ceased  to 
exist  "Qnod  solo  edificatnr,  solo  cedlt" 
Inst  lib.  2,  tit  1,  Bev.  Civ.  Code,  arts.  607. 
B06.  on  Qie  otha  hand,  they  have  con- 
Unued  to  be  movables,  the  privilege  exists, 
without  needing  to  be  recorded.  The  ques- 
tion of  reglttry,  therefore,  can  play  no  pert 
in  the  case. 

Plaintiff  put  new  shells  on  defendants  sug- 
■MDlll  roUos;  famished  two  bonslnga  for 
llie  Mme,  and  four  cast-iron  quarter  boxes 
■nd  two  top  journal  boxes  for  same;  four 
Mng  bolts;  three  crown  wheels;  one  tum- 
pUta  bar;  two  shafts;  one  spider,  or  large 
■llt>oA«t  irtied;  and  a  large  number  of  small- 
er ud  less  expensive  pieces.  Whether  tSiese 
tUngs  became  so  incorporated  Into  the  sugar 
mill  (tf  defendant  «b  to  lose  theh-  Identity,  Is 
tb»  question.  Our  Jurlsprudrace  is  not  in  a 
Tcry  sattefaetory  condition  on  the  subject  of 
wbm  movables  become,  with  respect  to  the 
vendor  thereof,  so  Incorporated  with  the  soU 
u  to  lose  their  duuracter  of  movables.  But 
-w«  ttlnk  ttit  prwaat  caw  j^esents  no  rery 


great  difficulty  In  connection  with  tiutt  ques- 
tion. If  lumber  goes  Into  the  construction  of 
a  house,  It  evidently  loses  Its  identity.  So, 
tor  the  same  reason,  though  less  evldeutiy,  If 
doors  and  blinds  enter  into  the  construction 
of  a  bouse,  they  lose  their  Identity  as  mov- 
ables, though  they  might  be  lifted  from  their 
hinges  without  the  slightest  Injury  to  the 
house.  The  vendor  of  these  things  loses  his 
vendor's  privilege,  and  becomes  vested  in  its 
stead  with  a  fumiaher  of  materials*  privi- 
lege. As  we  understand  the  Instant  case,  the 
plaintiff  repaired  the  sugar  mill  of  defendant, 
furnishing  what  pieces  were  needed;  these 
pieces  being  made  specially  to  fit  with  the 
old  pieces  of  the  mill.  In  fact  plaintiff  la 
not  a  hardware  merchant,  and  probably  does 
not  pay  a  license  as  such,  but  Is  a  foundry. 
The  articles  furnished  to  defendant  If  sep- 
arated from  defendant's  mill,  would  be  noth- 
ing but  scrap  iron.  Under  these  circumstan- 
ces, they  have,  we  think,  lost  their  Identity 
of  separate  movables,  and  become  incorporat- 
ed into  the  defoidant's  sugar  mllL  The  eaOf 
trary  doctrine  would  lead  to  consequences 
disastrous  to  all  concerned.  The  things  as 
they  stand  are  worth,  let  us  say,  what,  they 
cost— 93,032.48— and  add  that  much  to  the 
value  of  the  mill.  If  removed  from  the  mill, 
they  become  scrap  iron,  worth  fS  or  |8  a  ton, 
and  represent  a  couple  of  hundred  dollars. 
The  distinction  between  such  a  case  and  that 
of  Carlln  v.  Gordy,  32  La.  Ann.  1286,  is  ob- 
vious. There  the  sugar  mill  and  machinery 
sold  continued  still  to  be  a  sugar  mill  and 
machinery,  complete  In  themselves.  In  fbe 
instant  case  the  parts  of  macbinary  in  ques- 
tion would  cease  to  he  madilncry,  and  bectmie 
scrap  Iron,  If  detached. 

Eixactly  under  what  circumstances  mov- 
ables are  to  be  considered  as  having  lost  their 
Identity  is,  as  a  matter  of  course,  a  question 
lai^ely  of  fact  The  Instant  case  and  those 
of  Bhakspeare  v.  Ware,  88  La.  Ann.  670,  and 
Scannell  v.  Beauvals,  SS  La.  Ann.  217,  are  to 
be  distinguished  purely  on  their  facts.  We 
do  not  fall  to  appreciate  the  difficulty  under 
which  the  creditor  may  find  himself  in  decid- 
ing which  privilege  to  claim.  Perhaps  the 
safer  course  would  be  to  qualify  himself  for 
claiming  both,  and  to  make  the  claim  in  the 
alternative,  leaving  the  court  to  dedde  ac- 
cording  to  the  facts. 

The  account  recorded  by  plaintiff  was  not 
accompanied  by  an  affidavit;  hence  the  regis- 
try cannot  avail  against  third  persons.  Civ. 
Code,  art.  3348.  But  plaintiff  Is  not  claiming 
a  privilege  on  the  Immovable  to  which  the 
movable  has  become  attached,  and  hence, 
as  stated  above,  the  question  at  re^stry  dees 
not  really  arise  in  the  case. 

On  the  credits  claimed  by  defendant  we 
think  the  evidence  supports  the  conclusions 
of  the  lower  court 

It  iB  therefore  oidaed,  ad^odged,  and  de- 
creed that  the  judgment  appealea  turn  be 
affirmed. 
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No.  14.743. 
DUHON  T.  DUHON. 
(Sapreme  Court  of  Lool^na.   April  27,  1803.) 
DITORGB-SBPAItATION— EVTOBNCE. 

1.  Where  a  hosband  has  not  oqI;  ceased  to 
care  for  his  wife,  but  for  years  haB  pursued 
towards  her  a  course  of  cruel  iDdiffereDce,  neg- 
lect and  actira  displeasure,  cnlmfuatlQg  at  times 
in  Gorses  and  vile  epithets,  and  where  it  is  even 
shown  that  he  has  more  than  once  strock  her, 
her  appeal  for  a  separation  from  bed  and  board 
will  be  sustained. 

(SyllabuB  hj  tiie  Court) 

Appeal  from  Jadidal  District  Coort,  Parish 
of  Cameron;  A.  B.  Mitchell,  Judge  ad  hoc. 

Action  )xy  Marie  L.  Dutaon  againat  Julian 
Dnbon.  JvAgment  tcx  defendant,  and  plaln- 
tlfl  appeals.  Rerersed. 

Pujo  &  Moss  and  Foumet  A  Fournet,  for 
appellant   Schwing  ft  Moore,  for  appellee. 

BLANCHA.RD.  J.  This  Is  a  suit  for  sep- 
aration from  bed  and  board,  with  Its  con- 
sequence of  separation  of  goods  and  effects- 
dissolution  of  the  community. 

The  petition  charges  that  the  defendant 
husband  has  for  years  treated  the  plaintiff 
wife  with  such  cruelty,  and  his  conduct  to- 
wards her  has  been  of  such  a  character,  as 
to  render  their  further  life  together  insup- 
portable to  the  wife. 

It  charges  him  with  failure  to  provide  her 
with  clothing  and  the  other  necessities  of 
life,  although  himself  a  man  of  considerable 
means.  It  alleges  that  he  has  ceased  to 
make  his  home  at  the  matrimonial  domicile, 
and  that  the  couple  are  completely  estranged. 
In  short.  It  Is  a  case  where  a  wife  seeks 
separation  from  bed  and  board  from  a  hus- 
band on  one  of  the  grounds  accorded  by  the 
law  for  such  action,  tIz:— excesses,  cruel 
treatment  and  outrages  of  such  a  nature  as 
to  render  their  living  together  Insupportable. 

The  defendant  denies  these  charges  and 
resists  the  separation. 

There  was  Judgment  rejecting  tiie  wife's 
demand  and  she  appeals. 

Ruling — Those  parlies,  husband  and  wife, 
are  past  fifty  years  of  age.  They  have 
grown  children  and  the  youngest  of  the  fam- 
i^  of  children  Is  over  nineteen  years  old. 

The  husband  is  possessed  of  considerable 
property,  alleged  In  the  petition  to  be  of  the 
value  of  915,000.00  or  120,000.00.  It  Is  all 
community  In  character.  He  has,  of  course, 
Ita  management  as  bead  and  master  of  the 
communltT. 

He  has  not  provided  adequately  for  the 
wife.  Indeed,  the  evidence  shows  a  case  of 
cruel  neglect  in  this  regard.  It  also  shows 
tliat  be  has  abandoned,  practically,  for  the 
lait  three  years  the  matrimonial  domicile 

f  L.Sm  DItsn^  tcL  it,  CmL  XMg.  MI^  tt. 


and  that  these  parties  are  not  living  together 
as  man  and  wife,  though  be  occasionally 
visits  the  place  wbere  the  wife  lives. 

The  (mly  witnesses  sworn  In  the  case  are 
the  four  sons  of  the  parties  litigant  While 
for  the  most  part  reluctant  evidently,  to  fill 
the  role  of  Informers  of  the  matrimonial  In- 
felicities of  their  parents,  their  testimony 
taken,  as  a  whole,  makes  out  a  case  fully 
warranting  the  relief  the  wife  seeks. 

The  present  condition  of  affairs  Is  the  cul- 
mination of  a  long  series  ill  treatment  be- 
gun on  his  part  seven  or  eight  years  ago 
and  conttnoed  down  to  the  time  tiie  suit  was 
filed. 

She  was  struck  blows,  curses  were  heaped 
upon  her,  vile  epithets  applied  to  her  In  the 
presence  of  her  children.  There  was  dis- 
cord, strife  wrangling,  quarreling  in  abun- 
dance between  this  conjugal  couple. 

It  is  a  case,  evidently,  where  the  husband 
has  not  only  ceased  to  care  for  his  wife, 
but  pursues  a  course  of  cruel  Indifference 
and  active  displeasure  towards  her.  That 
she  Is  not  altogether  free  from  blame  may 
well  be  admitted,  but  the  evidence  fastens 
the  fault  for  the  iniesent  situation  opon  tlie 
husband  in  such  degree  as  entitles  her  to 
the  Judgment  she  asks. 

The  Courts  of  Louisiana  are  reluctant  to 
interfere  wltb  the  relations  of  man  and  wife 
and  slow  In  Interposing  their  authority  wher- 
ever It  seems  probable,  in  any  reasonable 
view,  that  those  relations  may  be  preserved. 

But  here.  If  we  take  the  testimony  In  this 
record  as  our  guide,  all  doubt  of  the  duty 
of  the  court  to  grant  this  separation  Is  dla- 
soli:ed.  See  Moclair  t.  Leaby,  36  liS.  Ann. 
583;  Jolly  v.  Weber,  Id.  677;  Headen  t 
Headen,  15  La,  61;  Machado  t.  Bonet  39  La. 
Ann.  475,  2  South.  49;  Thomas  Talllen,  18 
La.  Ann.  127;  Dillon  t.  DiUon.  82  14.  Ann. 
643. 

These  parties  cannot  longer  Uve  together 
In  any  tolerable  condition  of  domestic  peace 
and  quiet.  It  were  better  for  tbem  to  be 
separated,  as  the  wife  prays.  This  will  free 
her  from  a  situation  which  seems  no  longer 
consistent  with  life  worth  living,  and  give 
her  the  enjoyment  and  comfort,  unhindered, 
of  her  share  of  the  accnmnlatlona  of  the 
matrlmonhU  community. 

It  Is  ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  avoided  and  reversed 
and  it  Is  now  adjudged  and  decreed  that  the 
plaintiff  be  and  hereby  Is  awarded  sepan- 
tlon  from  bed  and  board  from  the  defend- 
ant ber  husband,  and  that  the  community 
of  acquets  and  gidns  existing  between  tbem 
be  and  hereby  Is  declared  dissolved. 

It  is  further  ordered,  etc.,  that  this  caVM 
be  remanded  to  the  oourt  a  qua  for  porposes 
of  liquidation  and  settlement  of  the  oom- 
munlty  interests  between  the  apouKB,  and 
that  the  defendant  pay  costa. 
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<U0  La.  M8) 

No.  14^ 
KOEN  v.  MAfiTIN. 
(Sapieme  Court  of  LouisiaDa.   April  27,  1903.) 
TAX  SALES— SBTTINa  A8II1B-LIMITATI0N&- 
RIGHTS  OP  PABtlES. 

1.  Under  article  233  of  the  Constitution,  tax 
■ales  may  be  set  awide  because  of  the  payment 
ot  the  taxes  for  which  they  have  been  ioade 
only  when  mch  payments  shall  have  been  made 
before  the  sales. 

2.  Where  the  tax  debtor  is  In  actnal,  cor- 
poreal possession  when  liis  property  ia  sold  for 
taxes,  his  action  to  set  aside  the  sale  will  not 
be  barred,  so  long  as  the  tax  purchaser  allows 
him  to  remain  undistmrbed.  It  does  not  fol- 
low, however,  that  the  tax  purchaser  forfeits 
his  title  by  failine  to  take  poEeesaioa  of  the 

Sroperty,  or  that  the  right  accorded  to  the  tax 
ebtor  to  bring  suit  means  necessarily  the  right 
to  recover. 

3.  The  concession  to  the  tax  debtor  of  the 
right  to  briug  snit,  after  the  expiration  of  three 
years,  for  the  recovery  of  property  sold  for 
taxes,  is  founded  upon  eanitabie  considerations, 
and  it  is  competent  for  the  court  finally  deter- 
mining the  controversy  to  require  him  to  do 
equity. 

(Syllaboa  by  the  Court) 

Certtorazi  to  Court  of  Appeal,  Parish  of 

Orleans. 

ActlOQ  by  Urtwn  Koen  against  Rein  hart 
Martin.  Judgment  for  defendant  was  af> 
firmed  by  the  Court  of  Appeal,  and  plaintiff 
applies  for  certiorari  or  writ  of  review.  Mod- 
Uted. 

JameB  J.  McLonghUiv  for  an>^lu>t  Frank 
B.  Tbomas,  Aast  City  Att^M  for  respondent 
city  of  New  Orleans. 

MONROE,  J.  The  applicant  for  the  writ 
of  review  drialntiff  In  the  above-entitled  anlt) 
proceeds  by  role;  alleging  that,  as  holder  of 
a  mortgage  executed  by  the  defendant,  be 
caused  the  mortgaged  property  to  be  sdsed 
and  sold,  and  that  It  has  been  adjudicated 
to  him,  but  that  the  sheriff  declines  to  de- 
liver a  deed  therefor  unless  certain  taxes 
claimed  by  the  dty  of  New  Orleans  are  paid, 
and  the  Hens  and  privileges  canceled.  He 
farther  alleges  that  said  taxes,  liens,  and 
privileges  are  null  for  the  reasons  that  the 
asKSsments  vere  made  In  the  names  of  per- 
sons who  were  not  the  owners  of  the  prop- 
erty; that  the  description  and  Taluatlon  of 
tbe  property  were  Insuffldait;  tiuit  said  tax- 
es, liens,  and  privileges  are  barred  by  the 
prescripUon  of  threes  five,  and  tea  years; 
and  that  tbe  taxes  on  the  lots  in  square  No. 
136  were  paid  BCay  2S,  1896.  and  the  sale 
of  said  lots  to  the  city  for  flie  same  was 
thetelv^  annulled.  He  further  alleges  that 
be  has  offered  to  pay  the  taxes  for  the  three 
years  next  preceding  tbe  adjudication  to  Urn, 
&nd  he  prays  that  the  reeordw  of  mortgages, 
tbe  dty  of  New  Orleans,  and  the  sheriff  be 
■ordered  to  sliow  cause  why  said  tax  1b> 
scrlptlons  should  not  be  canceled,  and  why 
tbe  sheriff  dionld  not  ddlver  to  him  a  deed 
to  the  property.  The  dty  denies  gmeta^ 
and  vedally  these- allegations,  affirms  the 
validity  ol  tbe.  sate  to  her.  dnd  pleads  In 


support  thereof  the  preecriptlon  of  three 
years,  under  article  233  of  the  Constitution 
of  1888.  The  recorder  of  mortgages  makes 
no  appearance,  and  the  sheriff  answers  that 
he  is  wiQiont  authority  to  deliver  tbe  deed 
demanded  of  him  until  the  taxes  sbaU  have 
been  paid. 

The  property  In  question,  and  the  taxes 
recorded  against  it,  may  be  designated  as 
follows: 

Parcel  No.  1.  Lots  1  and  2  in  square  2&I, 
bounded  by  St  PfalUp,  Tonti,  Miro,  and  Du- 
malne  streets,  against  which  taxes  are  re- 
corded for  the  years  from  1870  to  1876,  In- 
doslTe,  for  1878  and  1886,  and  for  the  years 
from  1888  to  1900,  InduslTe. 

Parcel  Na2.  LotUandthehalfoflotlS 
in  the  square  186,  bounded  by  Lanrdi,  An- 
nunciation, Belle  Castle,  and  Dufossat  streets, 
against  which  there  are  recorded  taxes  for 
tbe  years  from  1880  to  iSOU  Indadve  ^Te 
for  100(9,  snd  which  upon  January  8,  1889, 
was  adjudicated  to  the  dty  for  the  tans 
from  1880  to  1887. 

Pared  Now  3.  Lot  14  In  square  169,  botmd- 
ed  by  Ylllere,  Marals,  Cmtomhouse,  and  Bi- 
enville streets,  agabist  whldi  taxes  are  re- 
corded for  tbe  years  1880  to  1900,  Induslve, 
and  wblch  upon  February  7,  1881,  and  June 
19, 1883,  respectiTely,  was  adjudicated  to  the 
dty  for  the  taxes  of  1886  and  1887  and  of 
1884  and  1885. 

Parcel  No.  4.  Lot  4  In  square  102,  bounded 
by  Chippewa,  Annunciation,  and  Ddacbalse 
streets,  and  Louisiana  avenue,  against  which 
there  are  recorded  taxes  for  the  years  1880 
to  1900^  bidualve,  and  which  upon  February 
7,  1881,  was  adjudicated  to  the  dty  for  the 
taxes  of  1886  and  1887. 

With  respect  to  the  parcel  No.  1,  tbe  dis- 
trict court  nuute  tbe  rule  absolute  as  to  all 
the  taxes,  save  those  for  the  years  from' 
1870  to  1876,  IndusiTe;  and,  with  respect  to 
the  other  parcds,  it  molntatned  the  plea  In 
bar  <tf  the  atta<!k'-upon  tii6  dty's  title,  upon 
the  authority  of  article  233  of  the  Ooostltn- 
tion.  The  Judgments  so  rendered  wwe  con- 
sidered collectively  and  affirmed  by  the  Court 
of  Appeal,  and  it  is  the  Judgment  of  this 
last-mentioned  tribunal  that  we  ate  request- 
ed to  review. 

0]^nlf»L  , 

The  apidlcant  ounplaina  ct  the  reftual  of 
ttw  court  to  order  the  cancdlation  of , the  in- 
scriptions for  the  taxes  of  1870  to  1876  on 
psrcel  No.  1,  on  ttie  ground  that  tbe  asseis- 
ments  were  in  tbe  name  of  "Wld.  De  St 
Bomes,"  which,  he  alleges,  was  Insuffldent 
to  Identify  tbe  ownw. 

The  taxes  ftnr  1870  to  1876  appear  to  have 
been  assessed  as  stated,  but  ttie  tax  of:1876 
waa  assened  to  F.  D.  Brinkman.  No  evi- 
dence was  off««d  to  Show  thst  the  peiwms 
named  were  not  tiie  owners  of  the  ytagatj, 
that  they  woe  known  any  other  names, 
or  that  the  names  used  were  insufficient  "to 
identify  them.  And  the  taxes  iir  qneiUfflf,- 
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and  tbe  liens  and  privileges  therefor,  are  not 
barred  by  prescription.  City  Charter  (Act  of 
1870)  S  20;  Davidson  T.  Lindop,  36  La.  Ann. 
766;  Succession  of  Merder,  42  La.  Ann.  1135, 
8  South.  732,  11  L.  R.  A.  817;  State  ex  reL 
Powers  T.  Recorder,  4fi  La.  Ann.  670,  12 
South.  880. 

He  complains  of  the  ruling  with  regard  to 
parcel  No.  2,  on  the  ground  that  tt  was 
proved,  as  he  alleges,  that  tbe  taxes  for 
which  the  property  was  adjudicated  to  tbe 
city  were  paid,  and  tiie  property  thereby  re- 
deemed, and  that  the  court  has  incorrectly 
interpreted  article  233  of  the  Constitution,  in 
holding  that  the  peremption  thereby  e8tat>- 
lished  is  availaljle  for  the  benefit  of  an  ad- 
Judlcatee  at  a  tax  sale,  who  allows  the  owner 
and  tax  debtor  to  remain  In  actual,  xmdis- 
tnrbed  possession  of  the  property. 

The  Judge  of  the  district  court  correctly 
obBwrea  that,  under  the  article  233  of  the 
Craatltution,  tax  sales  may  be  set  aside  be- 
cause of  the  payment  of  the  taxes  for  wliich 
they  are  made  only  when  such  payments 
shall  have  been  made  before  the  sales.  If 
it  were  otherwise,  a  tax  title  would  always 
be  defeasible  by  the  payment  of  the  taxes 
tcx  which  the  property  may  have  been  sold. 

In  the  instant  case  the  propert7  was  sold 
in  1889  for  the  taxea  of  1860  to  1887,  and 
tbe  payment  Is  said  to  have  been  made  by 
the  applicant,  or  his  author,  In  1896.  As- 
suming, however,  that  the  city,  being  the 
owner  of  the  title,  might  have  consented  to 
the  redemption  of  the  property  even  at  that 
tlm^  we  concur  wttti  tbe  two  courts  which 
bave  passed  upon  tbe  Question  in  the  opinion 
that  the  payment  and  redemptiw  relied  oo 
have  not  been  established. 

Tile  more  important  complaint  relied  on 
by  the  applicant,  which  relates  to  the  Judg- 
ment as  affecting  parcels  Nos.  8  and  4,  as 
wdl  as  parcel  No.  2,  is  that  concerning  the 
interpretation  placed  on  article  233  of  the 
Constitution.  It  is  nndlsputed  that  the  own- 
er of  these  parcels  was  in  actual  possession 
of  tbem  in  1889,  1881.  and  1898,  when  they 
were  sold,  and  that  be  remained  in  undis- 
turbed possession  untH  they  wa«  adjudicat- 
ed to  tbe  a^dicant,  in  November,  1901.  It 
further  appears  that  during  that  time  the 
property  was  assessed  to  him  for  general 
purposes,  and  also  for  local  improvements. 
Under  these  drenmstances,  we  are  of  opin- 
ion tbat  tbe  peremption  established  by  tbe 
Constitution  is  no  bar  to  the  attack  upon  the 
titles  acquired  by  the  city.  This  matter  baa 
recenUy  been  considered  In  tbe  case  of  Carey 
v.  Gagney  (La.)  83  South.  89,  and  it  was  there 
held  (quoting  from  tbe  syllabus)  that  **wbere 
tbe  original  owner  ronalns  In  the  actual, 
corporeal  possession  of  the  property,  sn<^ 
possession  is  in  continuous  conflict  with  the 
daim  arising  under  the  tax  title,  and  a  con- 
tinuous protest  against  tbe  same;  and  It  can- 
not be  bdd,  uDdw  sndk  drcumstanoes,  tbat 
any  presciiptian,  <q;ierating  aa  a  statute  of 
repose,  mns  In  Cavor  of  the  tax  tltlfc** 


It  is  one  tbSng,  however,  to  bold  tbat 
whoe  tbe  ownor  is  in  actual,  corporeal  pos- 
session when  his  property  is  aold  for  taxes, 
his  action  to  set  aside  the  sale  will  not  be 
barred  so  long  as  the  tax  purchaser  allows 
him  to  remain  undisturbed;  and  quite  an- 
other, for  which  we  know  of  no  authority, 
to  hold  that  the  title  of  the  tax  purchaser  is 
ipso  facto  forfeited  by  his  failure  to  take 
possession,  and  that  the  right  accorded  to  the 
tax  debtor  to  bring  suit,  therefore,  and  of 
necessity,  means  the  right  to  recover. 

In  the  case  at  bar  the  pleadings  filed  in  the 
district  court  fail  to  dlsdoee  any  attack  up- 
on tbe  titles  as  originally  acquired  by  tbe 
city,  or  etttaer  of  them.  On  the  contrary,  In 
so  far  as  cpncems  the  lots  In  square  No.  136, 
tbe  assertion  and  tbe  unsuccessful  attempt 
to  prove  that  the  taxes  for  which  tbey  were 
sold  were  afterwards  paid,  and  the  property 
th^eby  redeemed,  would  seem  to  imply  a 
recognition  of  the  validity  of  tbe  sale;  and, 
as  to  the  sales  of  tbe  lots  In  squares  159  and 
102,  the  original  pleadings  of  the  plaintiff  In 
rule  are  absolutely  sUent,  and  the  attack  in 
the  Court  of  Appeal  and  in  the  appUcatlOD 
and  brief  filed  in  tbia  court  seem  to  be  predi- 
cated entirely  upon  the  mistaken  Idea  that 
the  sales  are  null  because  tbe  right  of  tbe 
applicant  to  question  ftaSi  TalUUty  la  not 
perempted  or  prescribed. 

Beyond  this,  the  only  information  whlcb 
the  record  affords  aa  to  the  city's  acqulid- 
tlon  and  ownership  of  ^thet  of  tbe  lots  ts 
that  contained  in  the  statement,  partly  In 
vrriting  and  pdrtly  In  stencil  characters,  up- 
on the  tax  research  certiflcatea,  offered  in 
evidence  by  tbe  plaintiff  in  the  rules,  and  In 
the  recitals  of  tbe  deed  prepared  by  tba  sber- 
Iff,  whlcb  it  is  the  purpose  of  this  proeoedliv 
to  compel  him  to  deliver. 

Our  conclusion,  then,  is  tbat  neither  ttie 
pleadings  new  tbe  evidence  iwesent  the  ctfse 
in  sncb  a  manner  as  to  enable  ua  (differing, 
as  we  do,  from  our  Brethren,  who  have  al- 
ready considered  tbe  matter,  as  to  the  ap- 
plicant's right  of  action)  to  determine  satis- 
factorily tbe  questions  of  title  which  are  at 
Issue,  and  that  the  parties  should  therefore 
be  left  to  litigate  those  qnesttou,  and  socb 
others  as  may  be  depend^  on  them,  in  an- 
oth»  proceedtog.  But  In  thia  connection  It 
is  to  be  borne  In  mind  that  the  plaintiff  In 
rule  and  present  applicant  before  this  court 
is  seeking  eqni^,  that  tbe  concession  to  him 
of  the  right  to  attack  the  titles  of  the  dty 
la  founded  ui>on  equltabte  coudderatlona,  and 
that  it  is  competent  for  tbe  court  which  may 
finally  determine  the  controversy  to  require 
him  to  do  equity.  Hansen  v.  Sheilff  et  aL, 
52  La.  Ann.  1669.  28  South.  167. 

It  is  therefore  (n:d«ed,  adjudged,  and  de- 
creed that  the  Judgment  of  tiie  Court  of  Ap- 
peal whlcb  is  here  made  the  subject  of  re- 
view be  affirmed  In  so  far  as  it  idates  to  the 
lots  in  the  square  294,  and  in  m  far  as  it 
holds  that  the  lota  in  square  186  have  not 
been  redeemed  1^^  payment  (tf>tte  taxaa  for 
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which  they  w«n  sold,  and  that  said  Judg- 
ment be  aTfdded  and  rerened  In  lo  far  at  It 
denies  to  tbe  idalntUf  tlie  right  to  be  heatd 
for  Uie  poipoM  of  attacking  tho  validity  ot 
the  eales  to  the  city  of  New  Orleans  of  tbe 
Iota  In  aqnams  ISO,  169;  and  102.  It  la  txu- 
thar  ordered  and  adjudged  that  tSm  dan&nd 
ot  tiie  plaintiff  for  the  canc^tion  of  the 
tax  Inscr^iftlona  upon  the  lota  last  abora  men- 
tioned  be  dismissed  as  In  case  of  nonsnlt; 
that  hla  rl^t  to  attack,  In  a  proper  proceed- 
ing, tbe  TBlidlty'of  the  recorded  titles  of  the 
dty  of  New  Odeans  to  aald  lots  be  recog- 
nised; and  that  aU  rights  of  the  dty  with 
respect  to  its  dMesiae  againat  such  attack  be 
reserved. 

It  Is  further  ordered  and  adjudged  that 
the  costs  of  the  district  court  rest  where  they 
have  fallen,  and  that  the  costs  of  the  Court 
of  Appeal  and  of  this  proceeding  be  paid  I9' 
ttub  city  of  Kew  Orleans. 


dio  La.  M) 

No.  14,415. 
KEMP  T.  McARTHtTR. 
(Supreme  Court  of  Louisiana.  April  27,  1003.) 
DIVORCB— DECREE— BVIDENCB. 

1.  Where  some  of  the  charges  contained  in 
the  petition  are  abandoned,  and  the  evidence 
is  Insnffldent  to  soBtain  tlie  others,  a  decree  of 
sqwiatlon  a  nienm  et  thoro  vUl  be  denied. 

rSyllBbas  by  the  Court) 

Appeal  from  GItII  District  Court,  Parish 
of  Orleans;  Walter  B.  Sommerville,  Judge. 

Action  by  Cellna  D.  Kemp  against  Arthur 
McArthnr,  Jr.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

John  Dymond,  Jr.,  for  appellant  WllBam 
John  Hennessey,  for  appellee. 

MONBOB,  J.  Tbe  ptalntlff  sues  her  hu»- 
bend  for  separation  from  bed  and  board,  al- 
l^taig  Intemperance,  Jealousy,  cruel  treat> 
meat,  failure  to  support,  and  public  datama- 
Uoa,  all  of  wbldk  is  denied  by  the  defendant 

The  evidence  shows  that  they  were  mar- 
ried In  1S95,  and  lived  together  at  the  home 
of  tbe  defendant* a  parents,  In  that  part  of 
New  Orleana  known  aa  "Alglora,"  until  Oc- 
toberr,  1880,  when  they  went  to  housekeeping, 
flrat  In  Algiers,  and  then  on  tbla  side  of  the 
rlveE.  Very  soon  afterwards,  however,  by 
reaaon  of  Uie  removal  from  this  city  of  tbe 
ofBce  of  tbe  railroad  company  In  which  be 
waa  empU^ed,  the  .husband  .lost  his  situa- 
tion, and,  tn  view  of  obtaining  temporary  em- 
pikqrment  with  another  company,  was  obliged 
to  give  up  tbe  house  that  he  had  rented,  and 
return  to  AXgisn.  "Sbete  ia  no  evidence  tat 
tbe  record  to  show  that  up  to  the  date  of 
these  ocewrencea  tbere  bad  ever  been  any 
serious  trouble  or  disagreement  between  him 
and  Ub  wife,  and  thwe  Is  considerable  tea- 
timony  to  the  effect  that  to  all  appearances, 
tli^  had  lived  bax^lly  together.  He  had 
been  ■wackl^g  in  the  same  aajtagm^t  fbr  12 


or  18  years,  and  those  with  whom  he  bad 
been  associated  unite  In  testifying  to  bis 
good  quaUtlea,  whilst  those  who  came  In 
contact  vttb  them  In  their  domestic  Ufe 
apeak  In  terms  of  equal  eommoidatlon  of  the 
plaintiff.  After  their  enforced  return  to  Al- 
giers, occasional  differences  aeem  to  have 
arisen,  and  when,  by  reaaon  of  the  defendant's 
being  again  thrown  out  of  employment  be 
found  it  necessary  to  Inform  his  wife  that  he 
would  be  obliged  to  take  her  and  their  lltOe 
boy  bade  to  tbe  home  of  his  parents  until 
be  should  be  able  to  re^stablMi  them  in  a 
home  of  his  own,  she  seems  to  have  ^cUned 
the  Invltatlcm,  and  they  have  since  then  lived 
apart  Thwe  Is  nothing  in  tbe  record  to  In- 
dicate that  tbe  home  to  which  the  defendant 
thus  invited  his  wife  was  otherwise  than 
comfwtable  and  pleasant  or  that  she  waa 
not  most  kindly  and  affectionate^  considered 
there;  and,  though  It  la  sdmetlmes  a  trying, 
and  not  always  a  wise,  experlmoit  tax  a 
young  married  woman  to  under^fce  to  Uve 
with  her  husband's  people  it  not  unfreauent- 
ly  becomes  necessary,  and  It  appears  to  have 
been  so  in  this  case.  Whether  the  plaintiff 
objected  to  again  living  aa  slie  bad  lived 
during  the  first  four  years  of  her  married 
life,  or  whether  her  refusal  to  do  so  waa 
merely  the  culmination  of  the  differences  be- 
tween her  husband  and  hereof,  to  which  we 
have  referred,  does  not  appear. 

It  may  be  that  the  temper  of  the  husband 
was  affected  by  the  disappointment  of  losing 
the  position  which  he  had  bdd  during  the 
greater  part  If  not  the  whol^  of  hla  business 
career.  It  may  be  that  the  wife  did  not  sub- 
mit readily  to  the  giving  up  of  the  home  In 
which  she  had  Just  for  the  flrat  timc^  been 
established  as  sole  mistress;  and  it  may  be 
that  each  of  them  failed  to  appreciate  and 
sympathize  with  the  feelings  of  the  other. 

In  neither  and  in  no  event  so  tar  as  ap- 
pears from  this  record,  was  there  a  substan- 
tial or  sufficient  reason  tta  their  separation. 
It  would  subserve  no  good  purpoee  to  entor 
Into  a  critical  analysis  of  the  testimony  ad- 
duced. It  suffices  to  say  that  we  agree  with 
our  learned  Brother  before  whom  the  case 
was  tried  in  the  district  court  In  the  opinion 
that  it  is  wholly  InsufQcient  to  sustain  the 
charges  contained  In  the  petition,  several  of 
which  have  been  abandoned.  The  Judgment 
rejecting  the  plalntilFs  demand  la  therefore 
affirmed. 


(UO  La.  250) 

No.  14,720w  ' 
0BAN6BB  V.  SALLIBB  e^  at 

(Supreme  Court  of  Louisiana.   April  27,  1903.) 

PBTITORT    ACnON--OOMBnJNITT  PROPaRTT— 
BTIDENCB.  . 

1.  In  a  petitory  action,  plaintiff  claimed  that 

two  of  the  titles  forming  part  of  her  chain  of 
titles  were  legal,  viz.,  the  title  bearing  date  in 
1885,  uuder  which  her  author  of  that  date  ac- 
ouirpd,  and  the  title  of  1888,  onder  which  her 


84  SOUTHBBN  BBFOBTHB. 


The  defendanta  claimed  tiie  benefit  of  Hm 
first  tttle-ihat  of  1885— and  tbereby  estopped 
th«nselTeB  from  pleading  Its  invaliditr. 

2.  Under  the  title  ot  1885,  ther  temalned 
with  right  to  plead  the  absolute  nnlUtr  of  the 
second  deed— that  of  1883. 

3.  Even  nnder  the  rnle  which  obtains  to  some 
extent  in  petitory  actions,  briefly  ezpresBed  by 
the  words  "posudeo  qaia  posaideo/  a  person 
may  compel  his  adyersary  to  produce  another 
than  a  title  radically  null,  before  oaster  can  be 
decreed. 

4.  The  property  was  In  the  name  of  the  com- 
munity. In  the  name  oC  the  community  the 
defendants  hold,  and  can  continue  to  hold  until 
contradictorily  with  the  community  (or  its  l^al 
representative)  a  superior  right  ia  shown. 

(Syllabus  by  the  Court.) 

Appeal  from  Jn^dal  District  Court,  Par- 
ish of  Calcaslea;  Leon  Sugar,  Judge  ad  hoc. 

Action  b7  Marie  Bl.  Granger  against  Valery 
Salller  and  others.  Jndgmoit  for  defend- 
ants, and  plaintiff  appeals.  Afflrmed. 

Mc0o7  &  Mobs,  for  appellant  Albert 
Voorhles  and  Kleinpeter  &  Son,  for  appellees. 

Pleadings. 

BHEAUX,  J.  Plaintiff  bronght  this  peti- 
tory action  to  recover  block  IB  of  the  Salller 
subdlTlslon  of  the  S.  H  of  section  6  In  town- 
ship 10  S..  range  8  W.,  containing  9.22  acres. 

The  pleadings  set  forth  that  in  the  year 
1885  a  tract  of  land  was  platted  and  subdi- 
vided with  blocks  and  lots  In  the  proceed- 
ings of  the  sncceai^n  of  Sererlne  Sallier, 
and  that  lot  18  of  tiie  subdlTislon  was  sold 
to  Mrs.  Marie  Lavide  Salller,  wife  of  Anselm 
Salller,  who  paid  10  per  cent,  ot  the  purchase 
price  cash,  and  promised  to  pay  the  balance 
of  the  purchase  price  on  time. 

And  that  tills  buyer  foiled  to  pay  this  price 
at  matnrlty,  and  that  plaintiff,  having 
bought  the  notes  from  Denlse  Lagrange,  rep- 
resenting the  price.  Instituted  foreclosure 
proceedings  Tla  (udinaria  In  1881,  obtained 
judgment  setsed  tha  property  under  this 
judgment,  and  had  it  sold  at  sberUTs  sate 
and  adjudicated  to  a  Brent  Blcbard  In  1888. 

In  tiie  year  1894,  G.  Kent  Blcbard  (adjudi- 
eatee  In  1803)  sold  block  18  to  Mrs.  Denlse 
Lagrange,  who  had  joerlously  foreclosed  as 
just  mentioned. 

Mrs.  Denlse  Lagrange  died.  Her  estate 
was  partitioned  In  Seittember,  1900,  among 
her  heirs,  of  whom  Marie  M.  Granger  was 
(me^  and  this  lot  in  flie  partition  was  set 
apart  to  her  as  hw  separate  and  indlTldoal 
property  In  the  partition. 

Petitions  arers  tiiat  she  has  bem  tlie  le- 
gal ownn  and  oititled  to  tbt  possession  ot 
the  block  from  tbe  date  of  this  partition,  but 
tiiat  Yaloy  SalUer,  personally  and  as  cnrator 
of  Ausdm  Salller,  Sr.,  and  Anselm  Salller, 
Jr.,  have  been  In  tiie  unlawful  possession  of 
the  property  sfnee  that  date.  Plaintiff  also 
claims  rental  of  flie  property. 

Anselm  Sallier,  Jr.,  and  YaJexy  SaUlw,  !&• 
dli^ually,  answer  sind  set  up  that  at  the 
date  of  tiw  adjudication  of  tbe  v^vpettj  In 
controTersy  tbey  were  mlnmj  their  father 


was  llTlng,  and  their  mother  was  without  au- 
thority to  become  tiielr  tutrix;  that  In  tbe 
foreclosure  proceedings  of  Mrs.  Dmlse  La- 
grange against  Mrs.  BC  L.  Sallier  <No.  1,616 
of  the  district  courQ,  beftne  mentioned,  tiiey 
were  not  made  parties^  and  tint  in  conse- 
quence the  proceedings  -wen  nulL  Tbey 
adopted  and  reiterated  the  allegations  In  tbe 
answor  of  the  Interdict,  Anstim  Sallier, 
through  his  cnrator,  Valery  Salller,  to  which 
answa  of  Valery  Salltor  we  will  now  par- 
ticularly refer. 

In  a  separate  answer,  Valery  Sallier,  cnr. 
ator  of  Anselm  Salller,  seta  up  tiie  nullity  of 
tbe  foreclosure  proee«UngB  In  the  Lagrange 
T.  BalUer  suit  (No.  1,616),  and  arm  that  tbe 
interdict  was  not  niade  a  party  to  the  pro- 
ceedings; that  MnL  M.  L.  SaUler  was  not 
authorised  to  stand  in  judgment  In  these 
foredosnre  proceedings;  that  Mrs.  BL  L.  Sal- 
lier was  not  personally  respondUe  on  tiie 
foreclosure  mortgage  notes,  bav'ng  executed 
them  as  tutrix  of  her  minor  children,  al- 
though her  husband  was  living;  that  the  ad- 
judication proprio  Tlgore  was  for  the  com- 
munity existing  between  her  and  her  hus- 
band. In  which  It  is  stUl  vested;  that  this 
property  was  substantially  bought  by  the 
community  through  the  adjudication  to  tiie 
wife,  as  before  mentioned,  at  succession  sale 
of  Severine  Salller;  and  that,  la  conaequenceb 
half  is  vested  In  the  Interdict,  Anselm  Sal- 
iler,  and  the  other  half  In  tbe  heirs  of  An- 
selm Salller  and  wife;  and  In  stUl  another 
answer  this  defendant  BYen  that,  as  head  at 
the  community  between  him  and  his  late 
wife,  he  has  become  the  owner  ot  the  pn^ 
erty  in  controversy  by  purchase,  as  before 
stated,  at  the  sale  of  tbe  estate  of  Severine 
Sallier,  and  is  In  possession  since  the  sale,  20 
years  ago^ 

Plaintiff  filed  a  written  replication,  In 
which  die  idea^  that  defendant  is  esttqqped 
from  asserting  want  of  authority  of 
Maite  Lavlde  Salller,  late  wife  of  Anselm 
SaUler,  because  defendants  claimed  owner- 
ship of  tiie  property  imder  Mrs.  SalUer'B  pur- 
diase  from  tiie  succession  of  Severine  SalUrar; 
that  they  cannot  accept  the  ben^t  without 
Incurring  the  consequent  liability.  PlalntUT 
further  u^es  an  estoppci  on  the  ground  that 
defendants  accepted  a  12-montii  bond  from 
O.  Brent  Richard,  adjndlcatee  of  the  proper- 
ty In  the  foreclosure  proceeding  (No.  l,eiQ> 
before  mentioned,  for  the  excess  which  the 
I»x>perty  brought  over  the  vendor's  lien. 

The  judge  of  tbe  district  court  rejected 
plaintiff's  donand. 

Plaintiff  prosecutes  this  sppaL 

Summary  of  the  Facta. 

The  property  was  B(dd  by  the  suceeeslon  of 
Severine  Salller,  a  sister  of  Ansehn  Salller,  to 
Marie  L.  Salller,  his  wife,  as  tutrix  to  her 
minor  ddldrra,  although  she  was  not  then, 
and  never  was  thereafter,  recognised  aa  tu- 
trix of  her  minor  children.  In  executing 
notes  r^reaentinf  the  pnreh^^^^|^tlie 
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txap&rtj,  she  aigned  fbem,  'Vary  Le^sa  Sal- 
Uer,  Tutrix." 

In  18M  tbe  executrix  of  tlte  succession  of 
Servine  SalUer  tranrferred  tbese  notes  to 
Denlse  lAgrange,  and  soon  tiiereafter  she 
foreclosed  on  them,  as  stated  In  the  pleads 
higa,  and  alleged  tlut  Anselm  SalUer  was  an 
Interdict;  that  she  had  a  Tender's  lien  npon 
the  land,  and  asked  for  citation  to  Mrs.  Bfiary 
L.  BaUler,  "Indl vidua  lly  and  as  tutrix,"  for 
the  conrt's  authorization  to  her  to  d^md  the 
niit  and  stand  In  Judgment  She  was  dted, 
but  her  husband  was  not,  nor  was  his  cmv 
ator.  She  In  time  obtained  judgment,  which 
judgment  contained  the  statemoit  ttiat  she 
was  anthorlaed  to  stand  In  Judgment  and  de- 
fend the  suit.  It  recognised  the  Tender's 
Hen.  FL  fa.  was  laeued  on  this  judgment, 
and  4m  August  S,  1908,  it  was  sold  at  sherUTs 
sale  under  this  fl.  fit.  to  O.  Brent  Richard  up- 
on a  12-moQtba  bond. 

PlalntUI  sets  ap  title  under  Richard.  The 
defendants  are  the  hudiand  and  Qie  children 
of  Mrs.  Marie  LaTlde  Balller. 

Anselm  Sallter,  the  Interdicted  husband  of 
Uarle  Z<.  SalUer,  was  one  of  six  heirs  of 
Sererlne  Salllor,  to  whom  it  seems  that  on 
tbe  taUeau  of  tbe  succession  of  Sererlne  Sal- 
Uer the  price  of  the  adjudication  to  Biarle  U 
SaUler  Is  charged. 

Opinion. 

No  reason  suggests  Itsdif  to  us  wtdcb  w^ 
Qdnk  would  Justify  us  In  holding  that  the 
minora  wlgtnally  were  bonnd  by  the  adjudi- 
cation made  to  Uielr  mother,  Marie  L,  Sal- 
Uer, at  succession  sale  of  Sererlne  Salller  In 
1885. 

She  was  not  their  tutrix,  and  she  was  In 
no  way  authorised  to  r^resent  them,  either 
as  adjudlcatees,  or  as  makers  of  the  notes 
for  the  price  executed  by  their  mother,  as 
tutrix,  In  fftTor  of  the  executrix  of  that  suc- 
cession. 

But  this  Issue  was  afterward  very  much 
restricted,  and  was  In  part  at  last  given  np. 
The  attack  on  the  first  adjudication  (that 
made  to  Marie  L.  Salller  at  succession  sale 
of  Severine  Salller)  was  partially,  if  not  en- 
tirely, abandoned;  and  defendants  directed 
an  their  elforis  to  have  the  property  thus  ad- 
Jndicated  considered  as  community  property 
ct  Anselm  Salller.  husband,  and  Marie  L. 
Salller. 

The  husband,  through  his  curator  and  tbe 
heirs  now  of  age,  ask  expressly.  In  thdr 
pleading,  to  bare  the  property  thus  adjudi- 
cated considered  as  baring  Inured  to  the 
benefit  of  the  community.  In  their  answer 
all  the  defendants  allege  that  by  the  ad- 
judication to  their  mother  It  became  com- 
munity property. 

We  win  not  discuss  the  question  whether. 
If  It  passed  at  all,  it  passed  to  the  community 
or  tlie  separate  estate,  for,  as  between  these 
two  (the  community  or  separate  estate),  the 
ta^ra  (defendants  hen)  are  free  to  ask  it  to 
be  oontfdered  as  belonging  to  liie  former 
84Bo^-S8 


(1.  e.,  the  community),  and  ttiereby  ttiey  have 
relieved  the  codrt  from  tbe  necenity  of  de- 
ciding to  which  it  should  go. 

These  heirs  are  of  age,  and  It  is  their  con- 
cern whether  the  property  shall  be  consid- 
ered aa  community  with  their  father,  or.  as 
separate.  It  la  sufficient  for  us,  in  deddtng, 
to  be  made  aware  by  the  pleadings  that  de- 
fendants claim  that  It  became  community 
property  by  the  adjudication. 

Neither  party  to  tbla  suit  argues  that  the 
property  should  return  to  the  succession  of 
Sererlne  Salller,  and  It  followa  that  the  suc- 
cession of  Sererine  Salller,  itself  not  a  party 
to  the  suit,  is  in  no  way  concerned. 

The  property  of  the  succession  has  been 
sold  yean  ago— paaaed  out  of  t2ie  succession 
of  Severine  Salller.  It  Is  scarcely  possible 
at  this  day  to  reinvest  that  sucoesslon  with 
title  to  property  for  which  no  one  asks  In 
Its  name,  or  petitions  for  It  In  any  way.  We 
take  things  as  we  find  them.  The  defend- 
ants directed  their  attock  against  tbe  sale  in 
suit  of  Denlse  Lagrange  r.  Marie  Lerlsa 
SalUer  (No.  1,616.  D.  CO.  and  Umlt  tbebr  at- 
tack to  that  case. 

We  wiU  decide  that  issue  tmly.  Plalntlft 
met  d^endanta  on  this  ground.  They  could 
not  do  otherwise.  They  could  not  in  any 
manner,  and  In  view  ot  their  diange  of  po- 
sition, stand  tax  the  nnUlty  of  the  first  adju- 
dication, undw  which  they  necessarily  claim- 
ed, by  asking  tiiat  the  property  thus  adju- 
dicated to  tbe  wife  as  totrlx  (unanthorlced  as 
tutrix)  be  considered  as  community  prop- 
erty, on  the  ground  that,  whUe  not  bound 
as  tntrlx.  she  wu  bonnd  personally,  and 
that,  bound  personally  as  partner  In  com- 
munity, her  act  as  purchaser  was  binding 
on  the  communltrr-*P  objection  which  all 
the  partlea  concerned  allege,  accept,  and 
urge. 

On  the  one  band,  we  hare  defendants' 
aUegation  that  the  pn^perty  bdonged  to  the 
commnnUy;  m  the  other,  the  plaintiffs  that 
tbe  property  had  passed  out  of  the  succes- 
sion of  Severine  BaUIer,  and  wom  subject  to 
their  Uen  and  mortgages  at  the  tfane  it  was 
sold  in  the.  foreclosure  proceedings  before 
mentioned.  They,  plalntlfl  and  defendants, 
as  relates  to  fint  adjudication,  meet,  and  are 
thorouglUy  in  accord. 

In  other  words,  plalntlfl  alleges  the  legal- 
ity of  the  adjudication  to  the  wife,  aa  bef<ffe 
stoted;  and  the  defendants,  as  we  under- 
stand, do  not  contend  that  It  was  ill^ral  in 
so  far  as  they  are  pei'sonaUy  concerned. 

But  ttie  questUm  now  arises  (granted  It 
was  as  pUdntUf  now  contends,  and  which  de- 
fendants accepted),  could  they  foreclose  the 
lien  and  privUege  acquired  1^  vendor  under 
the  adjudication  in  1885  of  the  property  ad- 
judicated to  Marie  L.  SaUler,  tutrix,  without 
making  the  representative  of  fba  community 
a  party?  We  think  not  While  It  passed 
from  the  succession  to  the  copunnnlty  cum 
onere,  yet.  In  foreclosing,  It  was  necessary  to 
proceed  '  against  the  defendanta,^''and  not  i 
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against  Mrs.  Btaito  L.  SaUlar  IndlTldiuIlj* 
TTtao  was  not  fbe  own&e. 

She  bad  not  personally  become  tbe  owner 
by  tbe  adjudication  in  question,  but  ber 
heirs  and  ber  busband  accepted  the  adjudi- 
cation, and  ratified  ber  act  as  an  act  done 
by  ber  as  representative  of  tbe  communist 
to  tbe  extent  of  investing  tbe  commiutty 
wltb  tbe  property.  Tbis  is  accepted  by  plain- 
tiff, wbo  goes  furtber,  however,  and  claims 
tbat  ber  proceeding  was  In  rem,  and  not  as 
a  personal  obligation  of  the  wife,  and  that. 
In  cMuequence,  It  was  possible  to  foreclose 
tbe  lien  and  privUege  of  tbe  Severlne  a&lller 
succession,  owned  by  plaintiff,  against  her 
alone. 

Plaintiff  quotes  the  fallowing  to  sostaln 
her  position: 

"The  property  seised  was  covered  by  the 
vend(n*8  privilege,  as  a  i^oceedlng  in -rem, 
and  not  as  a  personal  obligation  of  tbe  wife.** 
Succession  of  Andrus,  84  La.  Ann.  1065. 

Both  parties  In  that  case-^e  husband  and 
wife— were  b^ore  tbe  court  Oontradlctorlly 
with  them,  the  court  held  that  the  proceeding 
was  in  rem.  Here  It  Is  different  Tbe  wife, 
In  the  second  (the  foretdosnrej  proceedings, 
wlthottt  proper  authorization  is  sought  to  be 
held  on  the  ground  that  the  proceedings 
were  In  rem.  She  coold  not  be  sued  at  aU 
without  her  husband's  authorization,  or  that 
of  the  oourt  She  had  not  been  cited  in  prop- 
er form  to  enable  her  to  stand  in  Judgment. 

In  the  cited  case,  supra,  had  the  proceed- 
ings been  against  the  wife  alme,  without  the 
auQiorlntlon  of  tbe  comt,  or  that  of  her  hus- 
band, the  court  could  not  have  held  that  as 
against  a  person  not  sol  Juris,  the  proceed* 
Ings  were  in  rem,  and  proper^  instituted. 

We  have  not  overlooked  the  plea  in  argu- 
ment tiiat  defendants  camiot  dispute  the 
autb(»ity  of  tbe  agent  through  whom  tb^ 
have  acquired  tha  propnty,  to  stand  faL  Judg- 
ment, becaun  they  were  benefited  by  the 
agency,  through  whom  It  passed  to  the  com- 
munity. Women  can  be  agents,  even  with- 
out authority  of  their  husbands.  Oir.  Code, 
9001.  But  ttiey  cannot  stand  In  Judgment 
without  that  authority,  or  that  of  tbe  conrt 

The  adjudication  to  Mrs.  M.  L.  Salllor  was 
a  separate  transaction.  The  property  had 
passed  out  of  this  succession  entirely,  and. 
under  the  Issues  here,  all  questions  regarding 
this,  the  first  adjudication,  were  closed. 
Foreclosure  of  tbe  mortgage  years  aft»ward 
was  another  proceeding  entirely.  The  want 
of  authwity  of  defendant's  wife  in  tbe  fore- 
closure was  a  fatal  omission.  Tbe  proceed- 
ing  was  nun.  The  Intervention  of  the  hus- 
band is  not  sufficientiy  shown.  She  was  not 
duly  aBtfaoijced  to  defend  the  suit  Besides, 
as  the  pn^ierty  was  community  propoty. 
she  was  not  the  proper  party  to  sue  as  prln- 
cli>al  d^eudant  fa  the  suit 

For  tbe  reasons  assigned,  the  law  and  the 
evidence  being  wltb  plaintiff.  It  Is  ordered, 
adjudged,  and  decreed  that  the  Judgment 
•appealed  from  la  afllrmed.  ■ 


(UO  La.  »6) 

No.  14,470. 

TEAL  T.  Mcknight.* 

(Snpreme  Court  of  Lonialana.   Feb.  16.  1903.) 

PRINCIPAI,  AND  AOBNT— SALB-COMPLBTION. 

1.  Aq  agency  for  finding  a  purchaser  for  a 
thing  terminates  with  the  sale  of  the  thing, 
and  thereafter  there  ezlsts  no  relatlOD  of  prin- 
cipal and  agent 

2.  It  makes  no  dlEFereace  that  the  agent  him- 
self  has  become  the  purchaser,  if  with'  tbe  full 
knowledge  of  the  principal  and  in  good  faith. 

3.  Tbe  Bale  is  considered  to  be  perfect  be- 
tween the  parties,  and  the  pnmerty  is  of  right 
acquired  to  the  purchaser,  with  regard  to  the 
seller,  as  soon  as  there  exists  an  agreement  for 
the  object  and  tbe  price  thereof,  althoogh  the 
object  has  not  yet  been  'ddlvned  nor  llw  price 
paid. 

fSyllabns  by  the  Conrt) 

Appeal  from  Judicial  District  Court.  Par^ 
ish  of  Grant;  W.  F.  Blackman,  Judge. 

Action  by  CSuirles  H.  Teal  against  Gerage 
B.  MCEnlght  Judgment  for  plaintiff,  and 
defendant  appeals.  Beversed. 

William  Cnllen  Boberts  and  William  Butier 
Clarke,  for  appellant  White  ft  Thornton, 

for  appellee. 

PBOVOSTT,  J.   The  plaintiff,  a  H.  Teal, 
employed  the  defendant  G.  H.  McEnlght 
to  find  a  purchaser  for  bim  for  a^  plantation 
which  he  desired  to  sell,  agreeing  to  pay 
him  a  commission  of  $250  for  bis  serviceB. 
It  was  a  plantation  of  well-defined  bound- 
aries. .  It  bad  been  surveyed  and  found  to 
contain  198  and  a  fraction  acres,  and  was 
supposed  to  contain  even  less  than  that  quan- 
tity. Plaintiff  wanted  $4,000  for  the  prop- 
erty, or,  approximately.  $20  per  acre.  In 
course  of  the  conversation  on  tbe  occasion 
of  the  employment  of  McEnlght  this  manner 
of  computing  tbe  price  was  adverted  to,  and 
McEn^gbt  called  attention  to  the  fact  tbat 
there  had  been  caving  along  tbe  front  of  the 
land,  and  that  probably  as  much  as  10  acres 
bad  gone  Into  tbe  rlrer;  and  this  led  to  a 
statement  by  Teal  that  the  caving  could  not 
be  so  much  as  that  but  that  no  matter  what 
It  was.  he  wanted  $4,000  for  the  place.  This 
was  In  May.   McEnlght  soon  found  In  the 
person  of  M.  D.  Swafford  a  purchaser  for 
oue-half  of  the  place,  but  could  not  procure 
a^  purchaser  for  the  whole  or  for  the  other 
half.   His  good  faith  in  trying  to  sell  this 
other  half  at  the  price  fixed  by  Teal  cannot 
under  the  evidence,  be  questioned.   He  bar- 
gained with  one  Dean  Stewart  to  whran  he 
even  offered  more  favorable  terma  Mot  sac- 
ceedlng,  he  got  his  mother  to  Join  with  him  in 
buying  this  other  half;  and  thereupon.  In 
September  an  agreement  .of  sale  was  en- 
tered Into,  by  which  Teal  bound  himself  to 
sell  the  plantation  to  Swafford  and  I^cKnight, 
and  .  the  latter  to  buy,  at  $4,000;  the  act  of 
sale  to  be  parted  on  the  1st  of  December, 
and  possession  to  be  delivered  on  the  1st  of 
January  following.  In  the  description  of  tbe 
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land  In  thla  agiMment  of  sale  there  wu  no 
motion  made  of  the  number  of  acicB  con- 
tained In  the  piece.  The  agreement  etlpa- 
lated  that  tlQe  was  to  be  made  to  each  of 
the  pnrcbaeers  separately  to  snch  portions 
of  the  place  as  they  might  designate.  The 
understanding  between  Swaflord  and  Mc- 
Kdght  was  that  they  were  to  partition  the 
place,  each  taking  half,  and  that  they  wonld 
take  the  title  from  Teal  eticb  for  his  specific 
half.  In  order  to  make  this  partition  and 
tistabUsh  the  boundary  line  between  the  two 
halTes,  McKnight,  Who  is  a  snrveyor  by  pn>> 
fesslon,  made  a  survey  of  the  land  on  the 
Ist— 2d  of  December,  and  fonnd  that  instead 
of  198  and  a'  fraction  acres  the  place  con- 
tained 248  and  a  fraction  acres,  or  60  acres 
more  than  was  supposed.  He  said  nothing 
of  this  to  Teal,  bnt  let  the  acts  of  sale  be 
patted  according  to  the  agreement  The  acts 
were  accordingly  duly  passed  on  Hie  5th  of 
January.  Teal  says  that  just  before  sign- 
ing the  acts  he  Inquired  of  McE^nigbt  what 
had  been  the  result  of  the  survey,  and  that 
IfcKnlgbt  answered,  "About  Uke  you  aaid. 
captain;"  but  McKnight  denies  this.  When 
the  greater  acreage  of  the  place  became 
known,  which  was  in  the  month  of  March 
fi^owliig,  the  vendor  of  Teal,  Bfrs.  Calhoun, 
called  upon  him  to  account  to  her  for  the 
value  of  this  difference  in  acreage,  she  hav- 
tag  sold  to  him  by  the  acre  at  so  much  per 
acre.  He  refused,  and  a  suit  followed,  which 
ended  In  bis  having  to  pay  91,090.  He  now 
brings  fliis  suit  for  the  value  of  00  acres  of 
land  at  (20  iwr  acre,  and  for  the  rent  of  the 
land,  and  to  recover  back  the  commission 
paid  to  McKnight,  and  for  damages,  alleging 
that  MdKnlgbt  was  hit  agmt  for  the  pur- 
pose of  telling  the  land  at  the  time  the  dls- 
covetT  of  the  greater  acreage  was  made,  and 
was  in  duty^  boond  as  agent  to  impart  the  in- 
formation to  his  principal,  and  that  by  fail- 
ure In  this  duty  he  laid  himself  liable  for 
tbe  loss  resnltli^  to  the  principal;  and  that, 
lud  be  fcnomi  of  tiila  greater  acreage,  he 
would  not  have  executed  the  acta  of  sale— 
in  otbOT  words,  would  not  have  carried  out 
tte  agreement  of  sale. 

Buffloe  to  say  tiiat  he  wonld  have  had  ta 
textual  provision  ot  our  Rev.  GIt.  Oode. 
art  2466,  "the  sale  Is  considered  to  be  per- 
fieet  between  the  parties,  and  the  pnqterty  la 
mt  rUibt  accpilred  to  the  purchaser  with  re- 
gard to  the  seller,  as  soon  as  there  ezlits 
an  agreement  for  fbe  object  and  for  the  price 
tlwRof ,  although  the  object  has  not  yet  been 
Mlvaed,  nor  the  prioe  paid."  No  one  could 
or  does  say  that  under  the  facts  of  the  case, 
and  under  the  terms  of  the  agreement  to  sell, 
the  sale  was  not  a  sale  per  aversionem.  No 
one  can  say  the  agreement  was  not  entered 
Into  In  perfect  good  faith.  Prom  the  mo- 
ment of  the  ^reement,  therefore,  fbe  pn^)erty 
became  McKnight  and  Swafford's,  and  there- 
after McKnlgfet  was  not  the  agmt  of  plaln- 
tSttt  and  owed  him  no  duty. 

TeaHi  aaM  iwealt  vatj  atfongly  to  tb« 


court  He  was  made  to  account  to  his  ven- 
dor for  the  60  acres,  and  cannot  recoup  him- 
self by  coming  against  his  vendee;  bnt  the 
conrt  is  powerless  to  help  him.  As  contracts 
are  made,  ao  they  must  be  enforced.  His 
purchase  was  by  the  acre,  and  hla  sale  was 
per  aversionem. 

It  is  therefore  wdered,  adjudged,  and  de- 
creed that  the  Jndgment  appealed  from  be 
set  aside,  and  that  the  plaintlfTs  suit  be  dls- 
mlated,  with  costo  In  twth  courts. 


(US  Lb.  ») 

No.  14,448. 
MILLEB  et  al.  v.  HIKSCH  et  al.* 
(Bapieme  Court  of  Louisiana.  March  30, 1908.) 

WILLS-CONSTRUCTION— BSTATB  DBVISBD. 

1.  The  testatrix  deriaed  to  her  three  grand- 
iileces  "my  three  (3)  oniiuproved  lots  lying 
nest  to  the  comer  of  C.  &  M.  streets  in  the 
dty  of  Shreveimrt."  Afterwards  she  executed 
a  document  recitins*  "To  prevent  any  trouble 
in  regard  to  my  will  I  wish  to  state  *  *  * 
that  I  do  will  and  bequeath  unto  my  three  grand- 
nieces  three  lots  owned  by  me  with  all  me  Im- 
provements tberstm.  These  same  lots  are  locat- 
ed on  die  corner  of  C.  &  M.  streets  In  the  city 
of  Shreveport."  The  testatrix  owned  two  lots, 
with  iuai^ficant  improvements  upon  fliem,  at 
tiie  corner  of  the  two  streets  In  unestkm.  and 
also  another  lot  at  the  middle  of  the  Uock, 
and  separated  from  the  two  lots  at  the  comer 
by  an  Intervening  built-np  lot  The  lot  at  the 
middle  of  the  block  was  an  Improved  lot,  which 
had  been  her  home  daring  the  entire  time  of  her 
married  life  of  20  years,  and  of  her  residence 
In  Shreveport;  and  she  was  lu  the  habit  of 
refMTing  to  It,  both  before  and  after  making  the 
will,  as  her  home  place,  whereas  riie  wonld 
refer  to  her  holding  at  the  comer  as  the  lots 
at  the  comer,  and,  after  making  the  will,  as 
the  property  given  to  her  grandnleces.  Under 
these  circntnstances,  and  othov  indicative  of 
the  faitentiou  of  the  testatrix,  hOd  that  the 
home  place  was  not  meant  to  be  Included  in  the 
bequest. 

2.  In  case  of  doubt,  that  interpretation  Is  pre- 
ferred which  approximates  closest  the  legal 

order  of  dlstribotfon. 
(Syllabos  by  the  Court) 

Appeal  from  Judicial  District  Court  PatUb 
of  Caddo;  Alfred  Dillingham  lAnd,  Judge. 

Action  by  Hatde  W.  Miller  and  others 
against  Nathan  Hlrtch.  Judgment  tat  de- 
fendant and  plaJntUEs  appeals  Bererted. 

Thatdmr  ft  Welsh,  for  appellants.  David 
Thompaon  Land,  for  a^llee  BdrsGb.  Alex- 
ander ft  TraUnson,  for  other  appellees. 

PROyOSTT,  J.  The  matter  lnv{rtved  In 
this  case  is  the  interpretation  of  the  following 
legacy: 

"I  devlae  to  my  three  grandnleces,  of  Bir- 
mingham Alabama,  viz. :  Ada  Johnston, 
Blolse  Johnston,  and  Emma  Lou  Johnston, 
my  three  &)  unimproved  loto  lying  next  to 
fbe  comer  of  Crockett  street  and  Marshall 
avenue  In  Shreveport  Louisiana,  share  and 
share  alike." 

At  the  time  of  making  this  will,  Mrs.  Ma- 
son owned  three  loto  fronting  tm  Crockett 
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street  They  were  lot  16,  at  the  corner  of 
Crockett  street  and  Marshall  avenue;  lot  15, 
next  to  lot  16;  and  then,  skipping  lot  14,  lot 
13— all  fronting  on  Crockett  street  Lot  13» 
with  lot  12,  constituted  the  middle  of  the 
block  of  eight  lots.  It  is  noticed  that  the 
lots  given  are  said  to  be  nnimproved,  and 
to  lie  next  to  the  corner.  Lot  13,  known  as 
the  "Home  Place,"  was  Improved,  had  on  It 
the  house  in  which  the  deceased  had  lived 
the  better  part  of  her  Ufe,  and  did  not  lie 
next  to  the  comer,  but  was  segregated  from 
the  lots  lying  next  to  the  comer  by  the  in- 
terposition of  lot  14,  On  the  other  hand,  It 
ts  noticed  that  the  number  of  lots  given  is 
not  two,  but  three. 

The  question  la  whether  this  home  place 
was  Intended  to  be  Included  In  the  legacy. 

Mrs.  Mason  purchased  lot  13  in  1854,  be- 
fore her  marriage.  The  date  of  her  marriage 
and  the  date  of  the  death  of  her  husband 
are  not  fixed;  but  the  bouse  on  the  lot  was 
built  after  her  marriage,  and  she  and  her 
husband  lived  in  It  during  the  whole  time 
of  their  married  life— some  20  years.  It  was 
an  eight-room  house,  with  a  long  kitchen  at 
the  back.  It  was  known  to  the  dtizens  of 
Shreveport  as  the  "Mason  House." 

Lots  16  and  16  were  acquired  by  her  at 
sheriff's  sale  in  1882,  one  A.  Currle  repre- 
senting her  in  the  purchase.  The  act  of  sale 
does  not  speak  of  Improvements,  and  from 
this  circumstance,  and  from  the  smallness  of 
the  price— $1,060  for  the  two  lots— the  Infer- 
ence would  be  that  the  improvements  were 
considered  of  little  Importance.  The  lots 
seem  to  have  been  vacant  property  up  to  1871, 
when  one  Strauss  occupied  them  as  a  lumber 
yard,  and  had  on  them,  besides  piles  of  lum- 
ber and  a  lumber  shed,  a  little  ofRce  at  the 
comer,  with  a  side  room,  and  on  the  side 
of  the  lot  15,  next  to  lot  14,  a  small  build- 
ing, with  three  rooms  running  back.  Strauss 
occupied  the  premises  until  1873,  and  had  the 
premises  fenced  In.  Thereafter  the  lumber 
shed,  no  longer  used,  was  suffered  to  decay 
and  fall.  After  Strauss,  others  occupied  the 
two  small  buildings,  paying  about  fl2  per 
month  rent  Lateiv-exactly  when,  the  record 
does  not  show— a  rough  boxed  house,  with 
iron  roof  and  no  floor,  was  put  on  the  rear 
part  of  the  comer  lot,  to  be  used  as  a  mechan- 
ic's shop.  This  shop  after  five  or  six  years, 
was  destroyed  by  fire.  When  the  will  was 
made,  in  1896,  the  little  office  at  the  comer, 
and  the  small  btiilding  with  the  rooms  nm- 
nlng  back  next  to  lot  14,  were  the  only  im- 
provements on  the  property.  Whether  the 
wood  shed  had  not  yet  fallen,  and  whether 
the  fence  put  up  by  Strauss  was  still  In  ex- 
istence, the  record  does  not  show. 

At  the  death  of  her  husband,  which  must 
have  been  in  the  TO's,  Mrs.  Mason  returned 
to  Memphis,  Tenn.,  the  home  of  her  child- 
hood, and  lived  tiiere  until  the  making  of  the 
will.  In  1896,  and  until  her  death,  in  1809. 
She,  however,  left  her  fumiture  stored  in  the 
noose  nntU  1S85,  (he  year  befora  the  maklpg 


of  tiie  will,  when  abe  remoTed  It  to  Memptila. 

This  home  place  must  have  been  the  most 
valuable  piece  of  property  of  the  estate  of 
the  testatrix.  Apart  from  it,  and  her  fumi- 
ture and  two  lots  In  Memphis,  one  vacant 
and  the  other  Improved,  of  value  not  fixed 
in  the  record,  and  the  two  lots,  16  and  15» 
her  estate,  as  afterwards  shown  by  dlstrlbu- 
tibn  among  her  heirs,  amounted  to  Hi30S. 
We  reach  this  figure  by  making  a  computa' 
tlon  from  the  amount  received  by  Mrs.  Horns- 
by,  as  testified  to  by  her. 

In  substance  the  will  Is  as  follows:  The 
testatrix  gives  to  her  sister,  Mrs.  Miller,  "the 
west  one-half  of  the  vacant  lot  on  Monroe 
street"  The  other  half  of  this  "tmlmproved" 
lot  she  gives,  together  with  one  "improved" 
lot,  on  which  her  niece,  Mrs.  Homsby,  lives, 
to  the  same  Mrs.  Miller  and  to  Mrs.  Miller's 
daughter,  share  and  share  alike;  Mrs.  Homs- 
by, however,  to  have  the  right  to  continue  to 
occupy  the  premises  as  long  as  she  pleases, 
at  $15  per  month.  To  her  grandnleces,  of 
Birmingham,  Ala.,  Ada  J(^nston,  Eloise 
Johnston,  and  Emma  Lou  Johnston,  she 
makes  the  bequest  In  question.  She  directs 
that  the  remainder  of  her  estate,  after  pay-> 
ment  of  her  debts,  be  distributed  among  her 
heirs,  who  are  her  said  sister,  her  seyea 
nieces  and  nephews,  and  her  said  grandnieces, 
the  said  Misses  Johnston,  in  accordance  with 
the  law  of  descent  and  distribution  of  the 
state  of  Tennessee.  This  law  Is  the  same,  by 
the  way,  as  that  of  Louisiana. 

The  date  of  this  will  was  the  22d  of  July, 
1896.  On  the  20th  of  the  following  month 
the  testatrix  executed  the  following  docit- 
ment: 

"To  prevent  any  future  trouble  In  regard 
to  my  will  I  wish  to  state  Id  the  presence  of 
two  witnesses,  on  this  20th  day  of  August 
1896,  that  I  do  will  and  bequeath  unto  the 
three  daughters  of  my  niece,  Mrs.  H.  R.  John* 
Bton,  of  923  SoQtli  Seventeenth  street,  Blr* 
mlngham,  Alabama,  three  lots  owned  by  me 
with  all  the  Improvements  therecm.  These 
same  lots  are  located  on  the  comer  of  Crock- 
ett and  Marshall  streets  in  the  city  of  Shreve- 
port, State  of  Louisiana.  [Signed]  Blmlra 
Mason. 

"Witnesses:  George  Conrad  Gyrich.  lone 
T.  Homsby." 

The  will  was  probated  In  Memphis.  Tenn., 
In  April,  1899,  and  In  the  parish  of  Caddo 
In  June  of  the  same  year.  On  the  November 
following,  the  three  Misses  Johnston  sold  to 
the  defendant  the  lot  18,  or  borne  place,  for 
$3,000.  The  present  suit  was  filed  one  year 
afterwards.  It  Is  brought  by  Mrs.  Hattto 
W.  Miller,  sister  of  the  deceased,  and  by  Mrs. 
Homsby,  and  Mrs.  Orlsman  and  Altiert  E^y- 
rlcb  and  W.  W.  Brown,  nieces  and  nephews 
of  the  deceased.  The  other  nephews  and 
nieces  of  the  deceased  appacently  do  net  Join 
in  the  suit 

The  point  Is  made  that  the  suit  has  about 
It  something  of  a  stale  demand;  bat  the  de 
Ulj,  nWa  not  explained  in  Oft^noxHRU  nay 
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poosibly  have  remlted  from  the  fact  that  the 
parties  in  Interest  live  In  different  states,  and 
that  a  good  deal  of  time  must  bave  been  re- 
quired to  consnlt  regarding  tbe  bringing  of 
tbe  snit. 

Tbe  district  judge.  In  an  opinion  sbowing 
careful  study  of  the  case,  came  to  tbe  con- 
clusion that  tbe  document  executed  by  tbe 
testatrix  to  explain  ber  will  made  It  plain 
Aat  the  Intention  was  to  bequeath  tbe  three 
lots  on  Crockett  street  After  much  reflec- 
tion, we  have  come  to  the  opposite  conclo- 
Bion,  and  we  shall  proceed  to  give  our  rea- 
sons. 

Lots  16  and  15,  at  tbe  comer  of  Marstiall 
and  Grockett  streets,  bad  been  bought  by  tbe 
testatrix,  as  an  investment,  through  an  agent. 
During  nearly  the  whole  time  she  lived  in 
the  neighborhood  they  were  vacant  Iota. 
Afterwards  they  had  been  used  together  as 
a  lumber  yard,  with  no  division  between 
tbem,  and  tbe  improvements  that  had  been 
pnt  upon  them  up  to  tbe  time  she  changed 
her  abode  from  Shreveport  to  Memphis  bad 
been  of  an  Insignificant  character.  Under 
these  circumstances,  her  making  a  mistake  In 
referring  to  her  holding  at  this  comer  as  be- 
ing composed  of  three  lots,  and  of  the  lots 
being  unimproved,  is  explainable.  On  the 
other  band,  the  lot  she  bad  bought  while  still 
a  spinster,  which  she  had  transformed  Into  a 
home  for  herself  and  husband,  where  she  and 
her  husband  lived  until  death  pat  an  end 
to  their  companionship  (the  "Old  Mason 
Homestead,"  as  one  of  the  witnesses  calls  it), 
around  which  clustered  all  the  memories  of 
her  married  life— that  she  should  refer  to  It 
as  an  unimproved  lot,  lying  next  to  the  cor- 
ner. Is  simply  incredible. 

The  subsequently  executed  document  Is  ex- 
platoable  on  the  theory  that  the  lote  16  and 
15,  lying  next  to  tbe  comer,  while  the  im- 
provements upon  them  were  of  an  insignifi- 
cant character,  yet  were  not,  strictly  speak- 
ing, unimproved,  and  that  therefore  It  might 
be  desirable  to  withdraw  this  expression  of 
"unimproved,"  used  with  reference  to  them. 
But  no  amount  of  explanation  could  accoujit 
for  the  testatrix  referring  to  the  home  of  her 
entire  married  life,  of  some  20  years,  as  an 
"unimproved  lot."  The  parol  evidence  shows 
that  by  this  subsequent  document  there  was 
no  Intention  to  change  tbe  will.  Therefore, 
In  order  that  lot  13  should  be  held  to  be 
Included  in  tbe  bequest,  we  should  have  to 
admit  the  testatrix  could  have  bad  reference 
to  her  former  home,  In  speaking  of  "my  three 
unimproved  lota  lying  next  to  the  comer." 

Did  the  document  not  Itaelf  contain  an  am- 
biguity, it  would,  as  a  matter  of  course,  have 
to  be  taken  at  the  foot  of  the  letter,  no  mat- 
ter how  improbable  In  Its  purport;  but  it  is 
divided  against  Itself,  and  therefore  cannot 
stand.  In  it  the  lots  In  question  are  refer- 
red to  as  being  on  the  comer  of  Marshall 
and  Crockett  streets.  Now,  during  tbe  time 
the  testatrix  lived  to'  Shreveport,  the  lot  14, 
between  Iter  home  and  the  lots  15  and  16,  • 


at  the  comer,  did  not  belong  to  ber,  and 
there  was  a  house,  known  as  the  "Zodiac 
Houe^"  on  it  Therefore  tbe  remark  made 
above  may  be  repeated  here— that  while  It 
is  possible  that  the  testatrix  may  have  made 
a  mistake  In  supposing  that  her  holding  at 
the  comer  constituted  three  lots,  and  not 
merely  two,  it  Is  simply  Impossible  that  she 
should  have  made  a  mistake,  and  supposed 
her  home  place  to  lie  next  to  the  comer, 
when  It  was  separated  from  the  corner  by 
the  interposition  of  another  built-up  and  oc- 
cupied lot,  and  lay  In  the  middle  of  the  block. 

This  Interpretation  accords  with  the  man- 
ner in  which  the  deceased,  both  before  and 
after  making  the  will,  was  In  the  habit  of 
.referring  to  her  property  in  Shreveport  She 
would  refer  to  It  as  the  "Travis  street  prop- 
erty," the  "lots  on  the  comer  of  Marshall 
and  Crockett  streets,"  and  the  "Home  Place." 
And  after  the  making  of  the  wUI,  she  would 
speak  of  the  property  given  to  the  children 
of  Mrs.  Johnston,  and  also  of  the  Home  place; 
showing  clearly  that  she  did  not  understand 
the  home  place  as  being  Included  In  the  prop- 
erty given  to  the  children  of  Mrs.  Johnatox. 
It  accords,  also,  with  the  rule  that,  in  caue 
of  doubt,  that  Interpretation  is  preferred 
which  approximates  closest  to  the  legal  ordei 
of  distribution.  Burthe  v.  Denis,  31  La.  Ann. 
S6S.  Nothing  in  the  record  shows  that  the 
relatives  of  the  testatrix  did  not  stand  equal 
in  her  affectitm,  except,  perhaps,  Oie  tester 
and  tbe  nieces  with  whom  she  lived,  nor  that 
there  was  among  them  any  disparity  of  world- 
ly circum  stances,  such  as  might  appeal  to 
ber  liberality  more  strongly  In  favor  of  one 
than  of  the  other;  and  yet.  If  this  home  place 
is  held  to  be  Included  In  this  legacy,  there 
is  an  entirely  disproportionate  share  given  to 
these  grandnlecea,  and  the  will  Is  lopsided. 

Defendant  Is  entitled  to  judgment  against 
the  plaintiffs  on  his  reconventional  demand 
to  the  amount  of  f241,  and  to  hold  posses- 
sion of  the  property  until  this  amount  is  paid. 
Plaintiffs  are  entitled  to  rents  and  revenues 
from  the  date  of  the  present  judgment  For 
adjudication  as  between  the  defendant  and 
his  warrantors,  tbe  case  must  be  remanded. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  judgment  setting  aside 
the  judgment  appealed  from,  and  decreeing 
the  plaintiffs  to  be  owners  of  of  the 

property  In  controversy  (being  lot  13  of  the 
block  bounded  by  Marshall,  Crockett,  McNeill, 
and  Cotton  streets,  in  the  dty  of  Shreveport), 
in  the  proportion,  as  between  themselves,  al- 
leged in  the  petition  herein,  and  that  the  de- 
fendant pay  the  costs  of  suit  in  both  courte; 
and  It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  defendant  have  Judgment 
against  the  plaintiff  for  is/t*  of  the  sum  of 
$241,  with  5  per  cent  per  annum  Intn^st 
thereon  from  the  date  of  this  judgment  with 
right  to  hold  possession  of  said  property  un- 
til the  present  judgment  be  paid,  but  that  he 
be  respon^ble  to  the  plainticrs  for  tents  and 
revennes  of  said  property  In  theMme  prcqw* 
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tlon  In  wbfch  the  said  plalntUfs  are  the  own- 
ere  thereof. 

It  Is  further  ordered,  adjudged,  and  decreed 
that  this  case  be  remanded  for  adjudication 
of  the  demand  of  the  d^endant  in  warranty 
against  his  vendors. 


Oio  La.  »6} 

No.  14^19. 
WEAVER  V.  WEAVER.* 
(Supreme  Court  of  Lonisiaua.  Feb.  16»  1908.) 

DIT0R(»-H7IDENCB— RECONVBNTIONAIt 
DBUAND. 

1.  Suit  by  wife  for  Beparation  from  bed  and 
board;  demand  in  reconvention  by  husband  for 
abaolnte  divorce,  .ffeld— Wife's  conduct  debars 
ber  from  the  relief  sought  Hoaband'a  recon- 
ventional  demand  dismissed  as  fai  case  Of  non- 
suit. 

(Syliabos  1^  the  Court) 

Appeal  from  Olvll  District  Oonrt  Parish  of 
Orleans;  Fred  D.  King,  Jndge. 

Action  by  Mattie  De  Priest  Weaver  against 
Weaver,  her  hnsband.  Judgment  for  [dain- 
tlfl,  and  defendant  appeals.  Reversed. 

Lazarus  &  Luce,  for  appellant  Braijamln 
Bice  Fonnan.  for  appellee; 

BLANOHABD,  J.  This  action  was  one 
for  separatfoD  from  bed  and  board.  The 
-wife,  who  Is  pblntiir.  diarges,  In  effect;  that 
ber  husband  has  been  guilty  towards  her  of 
excesses  and  cruel  treatment  of  such  a  na* 
ture  as  render  tlielr  living  together  insup- 
portable.  She  mentions  particulars  In  ha 
petition. 

The  hnsband  answers  denying  the  ilI-trea^ 
ment  complained  of,  and  chai^  gross  mls> 
ocmduct  on  part  of  the  wife  of  such  a  nature 
OS  entitles  him,  in  Ids  bdief ,  to  a  decree  of 
divoroe  a  vinculo  taatrimonii,  for  wUoh  he 
prays  in  reconvention. 

Tliere  was  judgment  In  favor  of  the  ploin- 
ttfl  granting  her  the  separatimi  frcun  bed  and 
board  prayed  fbr,  and  rejecting  the  recon- 
ventianal  demand  of  the  defendant. 

The  latter  anwals. 

Suling—The  oraudusion  readhed,  <m  exam- 
ination of  the  testimony  in  this  record*  Is 
that  the  wlf^s  ccmduct  debars  ber  from  the 
rdlef  she  seeks.  Amy  t.  Berard,  49  La. 
Ann.  897,  22  Sonth.  48. 

And  it  is  not  thought  that  the  evidence  ad< 
duced  In  support  of  the  reconventional  de- 
mand of  the  defendant  is,  in  all  partlculara. 
sufficient  to  warrant  a  final  decree  in  his  fa- 
vor. 

It  Is,  therefore,  ordered,  adjudged  and  de- 
creed that  the  Judgment  appealed  ftom  be 
avidded  and  reversed  and  that  the  demand  of 
the  plaintiff  be  rejected,  while  that  of  the 
husband,  on  his  demand  in  nctrnventlon,  be 
dismissed  as  in  case  of  nonsuit-costs  of  the 
appeal  and  those  of  the  main  demand  in  the 


court  below  to  be  paid  by  the  plalntUf,  those 
of  the  reconventional  demand  in  the  court 
below  to  be  paid  by  the  defendant  hnstund. 


(110  Lik  2«C) 

No.  14,830. 

STATE  ex  rel.  SHRBVKPORT  COTTON 
OIL  CO.  T.  BLACKMAN,  Judge. 

(Supreme  Court  of  Louisiana.   May  11,  1906.> 

NBW  TRIAL— POWBRS  OF  JVDQaSJWQMENT— 

PROCBDURB. 

1.  A  new  trial  may,  within  the  legal  delays, 
be  ordered  em  propria  motu  by^  the  trial  judge. 

2.  But  he  may  not  em  propria  motu  transform 
a  judgment  pronounced  in  favor  of  one  of  the 
parties  to  a  judgment  In  favor  of  the  other 
party  to  the  cause. 

3.  Nor  may  he,  after  ordering  -a  new  trial, 
immediately  take  up  the  case,  id  the  absence 
of  the  party  In  whose  favor  the  judgment  was 
pronounced,  or  his  counsel,  and  without  notice 
to  them,  proceed  to  try  it  again  and  give  a 
judgment  different  from  the  first 

4.  When  a  new  trial  is  granted  or  ordered, 
the  cause  should  again  be  set  down  on  the 
docket  and  asngned  for  trial  and  tried  in  due 
coorae. 

(Syliaboa  hy  the  Court) 

Application  by  the  state,  on  the  relation  of 
Shreveport  Cotton  Oil  Company,  for  writs  of 
mandamus,  prohibition,  and  certioratl  to  W 
V.  Bladonan,  Judge.  Wilts  granted. 

Joel  L.  Fletcher,  for  relator.  BeqKmdent 
Judge  prose. 

BLANOHABD,  J,  This  is  an  orl^nal  pro- 
ceeding taken  here  tor  writs  ot  mandamua, 
prohibition  and  certiorari  sgainBt  Uie  re- 
spondent Judge. 

The  relator  was  plalntlfl  in  a  suit  brought 
In  the  District  Court  Ot  Grant  Parish,  of 
which  court  respondent  la  the  presldlns 
Judge,  against  J.  A.  Hyde,  seeking  a  money 
Judgment 

Hyde  denied  Indebtedness  and  In  reoon- 
vention  claimed  a  Jndgmoit  against  tiie  Cot- 
ton Oil  Company. 

It  is  set  forth  In  t£e  application  tor  the 
Writs,  and  not  doiied  in  the  Judge's  return 
to  the  rule  n<«i,  that  neither  the  amoont 
claimed  by  the  Cotton  Oil  Company,  nw  that 
claimed  by  Hyde  in  reconvention,  and  fen: 
which  the  original  case  went  to  trial,  was 
sufficient  to  authorize  an  appeal  to  the  Oonrt 
of  Appeals  In  and  for  the  Circuit  In  which 
the  Parish  of  Orant  Is  situated. 

The  allegation  of  relator  In  this  partlcnlar 
is  that  before  going  to  trial  on  the  5th  ot 
February,  1903,  cm  ault  of  the  Cotton  Oil  Go. 
V.  Hyde,  the  plaintlS  In  open  court  concedecl 
to  Hyde  a  credit  which  he  claimed*  the  ef- 
fect of  which  was  to  reduce  both  the  orlg,- 
Inal  demand  and  that  In  recosventlcm  below 
the  appealable  amount 

So  that,  as  Is  the  conation  of  relator, 
no  relief  by  appeal  may  bft  had,  and,  hence, 
the  necessity  to  invoke  the  supervisory  oou- 
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trol  <rf  fUi  Onirt  under  Art  M  of  Uie  Oob- 
sttCntfon. 

After  answer  and  plea  In  recoDTentlOD  filed 
by  Hyde,  the  case  against  him  was  regu- 
larly set  tor  trial  and  tried  on  February  5, 

1903. 

The  result  of  tbis  trial  was  a  Jodgment 
entered  up  on  tbe  minutes  ot  the  court,  wlilcb 
seems  to  bare  liquidated  accounts  between 
the  parties  litigant,  sbowing  a  balance  In  fa- 
vor of  the  Cotton  Oil  Go.  of  fl.S2,  wblcb  tlie 
Company  was  decreed  to  recorer,  with  all 
costs  of  salt 

Two  days  latei^n  Saturday  tbe  7tb  of 
February,  the  last  day  of  that  seBsion  of  the 
Court— counsel  for  Hyde  filed  a  motion  for 
new  trial,  which  was  at  once  acted  on,  a 
new  trial  granted,  the  case  Immediately  taken 
np  tcx  trial,  and  a  second  Judgment  rendered, 
this  time  showing  a  balance,  on  the  adjust- 
ment of  accounts,  In  favor  of  Hyde  of  f  11.28, 
fbr  which  sum  a  Judgment  was  written  np 
and  signed,  carrying  all  costs  of  suit  against 
the  Cotton  Oil  Company. 

Tbe  relator's  complaint  herein  Is  based  up- 
on this  action  of  the  trial  Judge  taken  on  the 
7th  of  February. 

It  la  averred  that  neither  relator,  nor  Its 
cotmsel,  was  present  In  court,  nor  at  the 
county  seat  at  the  time  the  action  referred 
to  was  taken;  that  no  notice  of  the  filing  of 
the  motion  for  new  trial  was  given,  nor  any 
notice  of  the  taking  up  of  the  same  for  trial, 
nor  any  notice  ,of  a  new  trial  having  been 
granted,  nor  any  notice  of  the  Intention  to 
retry  the  case  on  that  day  and  change  the 
judgment  from  one  in  favor  of  the  relator, 
carrying  costs,  to  one  against  relator  mulcting 
It  In  costs. 

With  regard  to  this  the  respondent  Judge 
■ays:— 

"The  statement  of  facts  In  tbe  petition  are 
In  the  main  correct  Tbe  motion  for  new 
trial  was  filed  on  tbe  day  the  court  term  ex- 
pired and  adjournment  thereof.  Counsel  for 
plaintiff  was  absent  attending  to  other  legal 
bnsinees,  as  I  understand.  In  Shreveport  and 
no  notice  could  be  given.  Code  Frac  art 
546.  directs  that  all  motions  for  new  trials 
In  canses  shall  be  made  and  determined  be- 
fore the  adjournment  of  court  tot  the  term 
at  which  such  causes  were  tried  and  whether 
three  Judicial  days  have  elapsed  or  not 
Knowing  this  requirement  of  the  law  it  Is 
the  doty  of  counsel  to  be  present  in  court 
and  take  care  of  such  motions,  or  make  such 
agreement  with  opposing  counsel  as  will  give 
protection.  The  uniform  practice  in  tbe  Dis- 
trict Court  in  tbe  country  parishes,  so  far  aa 
I  know,  Is  to  dispose  of  motions  for  new  trials 
at  the  same  term,  although  the  motion  may 
be  filed  on  the  day  of  adjournment  In  this 
case  I  thought  my  original  Judgment  errone- 
oufl  and  granted  a  new  trial  to  correct  it 
which  was  pxlndpally  an  error  ot  calcola- 
tion." 

Ruli-ng — So  far  as  granting  the  new  trial 
Was  concerned,  that  might  bave  h&ea  djone, 


within  the  legal  delays,  by  the  too  pro- 

prio  motu.  He  has,  within  suoh  delays,  aaoh 
control  of  the  Judgment  that  if  satisfied  of 
an  error  committed,  he  may,  with  or  without 
a  formal  motion  f<H-  new  trial  having  been 
filed  by  the  party  cast  direct  the  Judgment 
he  has  rendered  set  aside  and  a  new  trial 
ordered.  Qale  v.  Kem[>er's  Heirs,  10  La. 
209:  State  T.  Judge,  8  La.  Ann.  93;  Under- 
wood V.  X^acapere,  10  La.  Ann.  766;  Culver- 
bouse  V.  Marx,  38  Uu  Ann.  688;  Code  Prac 
art  M7,  par.  8. 

Bnt  a  Judge  may  not  ex  proprio  motu 
transform  a  Judgment  in  favor  of  a  plain- 
tiff to  <me  In  favor  of  the  defendant  in  the 
cause.  He  may  not  of  Ills  own  motion,  can- 
cel the  Judgment  he  has  given  to  one  party 
and  substitute  another  in  favor  of  the  oppo- 
site party.  State  ex  rel.  Vignea  v.  Judge,  43 
La.  Ann.  1169,  10  South.  294. 

Nor  may  a  Judge,  after  ordering  a  new 
trial,  immediately  take  up  the  case,  In  tbe 
absence  of  the  party  in  whose  favor  the  Judg- 
ment was  given,  or  his  counsel,  and  without 
notice  to  them,  proceed  to  try  It  and  give  a 
Judgment  different  from  tbe  first.  Code  Prac. 
art.  S63,  directs  that  when  a  new  trial  Is 
granted  the  cause  sliall  again  be  set  down  on 
the  docket 

In  the  case  under  consideration,  having  or- 
dered a  new  trial,  and  it  being  the  last  day 
of  the  court's  session,  and  plaintiff  and  its 
counsel  being  absent  our  learned  brother  of 
the  District  Court  should  have  let  the  case 
go  over  to  tbe  succeeding  term  of  his  court, 
and  not  tried  It  again  then  and  there,  and 
changed  the  Judgment  from  one  In  favor  of 
plaintiff  to  one  against  the  plaintiff. 

See  Convene  et  at  t.  Bloom,  20  La.-  Ann. 
656. 

What  he  did  was  not  merely  an  amend- 
ment of  the  Jndgmfflit  already  pronounced  by 
altering  its  phraseology,  without  changing  its 
substance,  as  is  authorized  by  paragraph  1  of 
Code  Prac.  art  647. 

Nor  was  it  merely  to  correct  errors  of  cal- 
culation, as  for  instance,  where  more  was 
given  than  was  demanded,  or  where  the  party 
in  favor  of  whom  the  Judgment  was  given 
had  been  ordered  to  pay  coats,  as  is  author- 
ized by  paragraph  2  of  Code  Prac.  art  647. 

All  the  proceedings  complained  of,  from 
and  after  the  ordering  ct  the  new  trial,  were 
Irregular  and  are  subject  to  correction 
tiirough  the  supervisory  powers  of  this  court. 

It  is,  therefore,  ordered  that  the  writs  of 
prohibition  and  certiorari  applied  for  do  is- 
sue and  be  made  peremptory  to  tbe  extent 
of  annulling  and  vacating  the  action  taken  on 
February  7,  1903,;  by  the  respondent  Judge 
in  the  cause  No.  1,217  of  the  docket  of  the 
District  Court  in  and  for  tbe  Parish  ot  Grant, 
entitled  Shreveport  Cotton  Oil  C<x  v.  James 
A.  Hyde,  save  as  to  the  motion  for  new  trial 
^hloh  was  made  and  granted. . 

It  is  farther  ordered  that  the  writ  of  man- 
damus applied  for  do  issue  and  be  made 
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V^Ddent  Jodie  to  eauw  tba  mid  cbm  to  be 
redocketed  in  Ui  aaid  conrt  as  ft  caie  pend- 
ing; in  which  a  new  trial  has  bera  granted, 
and  to  assign  the  same  for  trial  In  due  coum 
and  to  trj  and  determine  the  bbum  according 
to  law. 


(UO  La.  m) 

No.  14,104. 
WOODCOOK  T.  BALDWIN.* 
(Saprame  Court  of  Lonislaua.  Nor.  17,  1902.) 

RES  JUDICATA— WHAT  CONSTITUTES  —  SALB— 
WARRANTT  OP  TITLE-ESTOPPBX^-PEESCaiP- 
TION— FBTITORT  ACTION. 

L  The  doctrine  of  the  common  law  coarti 
that  rM  judicata  inclndei  not  only  CTerrtbbic 

E leaded  in  a  cause,  bat  even  that  which  might 
BTe  been  pleaded,  does  not  obtain  generally 
under  our  mtem. 

2.  In  Loaisiana  the  doctrine  ia  much  more 
restricted  than  In  common  law  States.  It  Is 
of  Btatutorr  declaration  and  Its  scope  and  ex> 
tent  is  defined  and  limited  by  the  codal  pro- 
visions  of  the  law. 

3.  The  authority  of  the  tfainx  adjudged  takes 
place  only  with  respect  to  what  was  the  ob- 
ject of  the  demand.  The  thing  demanded  must 
be  the  same  and  the  demand  must  be  fonnded 
on  the  same  cause  of  action. 

4.  A  party  who  sells  certain  real  property 
with  warranty  of  title  and  with  a  guaranty 
against  debts  and  claims  ie  not  estopped  to 
claim  from  the  vendee  rents  for  the  property 
growing  out  of  bis  occnpation  vt  it  prior  to  his 
purchase. 

5.  A  petitory  action  claiming  ownership  of 
property  and  rents  therefor  la  a  continuoos 
iDterraption  of  nrescription,  as  to  the  claim  for 
tents,  until  the  final  determlnatiou  of  the  cause. 

6.  A  possessor  In  good  faith  Is  accountable 
for  the  fruits  of  the  thing  poBsessed  from  the 
time  the  true  owner  makes  demand  twc  restlta- 
tion. 

Breanx,  J.,  dlssentlug. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Ooort,  Fariib 
(tf  Orleans;  Thomas  a  W.  EIUb,  Judge. 

Action  by  B.  B.  Woodcock  against  D.  O. 
Baldwin.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Amended. 

Bl  Howard  HcGaleb,  for  appellant  Ed- 
ward L.  Simonds,  for  appellee. 

BLANGHARD,  J.  PlaintUTs  action  Is  for 
tfie  recovery  of  money  due  as  rents  or  com- 
pensation for  the  detention,  occupation  and 
use  by  defendant  of  propOTty  beknging  to 
him  (plaintiff). 

In  S^tember,  1886,  defendant  pnrchased 
at  sberifTs  sale  certain  property  in  tbe  Square 
boouded  by  Napoleon  avenne,  Dryades,  Ba- 
ronne  and  Berlin  Streets  in  the  City  of  New 
Orleans. 

The  owner  of  the  property  so  purchased 
bad  been  W.  F.  Pnlham,  who  had  mort- 
gaged It  and  the  sberifTs  sale  took  place  In 
foreclosure  of  tbe  mortgage. 

Fnlham  owned  at  the  time  aOtee  property 
In  tbe  Square  and  this  other  property  be 
sold  to  October.  1886,  to  tbe  platotlff. 

Fnlham  had  improved  the  i»operty  be 
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owned  In  the  Sqnan^  erected  bouses,  etc, 

bnt  In  doing  so  was  not  particular  as  to 
where  he  located  the  tanproremento  wltli  re- 
q>ect  to  tbe  boundary  lines  of  the  lott  into 
whidi  tbe  Square  was  subdivided.  That  Is 
to  say,  It  appears  that  some  of  tbe  bouses  be 
erected  would  be  partly  rai  one  lot  and  part- 
ly on  another. 

But  he  mortgaged  the  proper^  by  loto  and 
tbe  sheriff's  sale,  of  course  followed  this 
designation.  It  thus  happened  that  when 
Baldwin,  tbe  purchaser  at  sherUTs  sale,  came 
to  take  iwsseBslon,  and  Woodcock,  the  pur* 
chaser  at  private  sale  of  the  remaind^  of  ttw 
property  owned  by  Fnlham  to  the  Square^ 
came  to  take  possession,  dash  between  then 
occurred. 

Baldwin  found  that  a  residence  sui^osed 
to  be  located  on  I^ot  S,  which  he  had  pur- 
chased, was  claimed  by  Woodcock  to  extend 
to  part  over  on  Lot  4  which  he  had  pmv 
chased.  And  tbe  same  contention  was  made 
in  respect  to  the  bouse  erected  on  Lot  8, 
which  Baldwin  had  purchased.  Woodcock 
claimed  it  extended  oy&t  on  a  strip  of  ground 
adjoining  which  he  had  purchased. 

So,  too,  as  to  certain  out  houses  appur^ 
nant  to  the  residences  Baldwto  had  pur- 
chased. It  was  claimed  by  Woodcock  that 
the  same  were  located  on  loto  and  parts  of 
lots  to  the  rear  of  such  residences,  which  he 
had  bought , 

It  seems  Woodcock  was  seeking  to  ass^ 
his  right  of  entry  upon  and  possession  ot 
the  property  embraced  within  tbe  description 
of  his  deed  from  Fulham,  when  he  was  ax^ 
rested  by  tojunction  sued  out  by  Baldwin. 

In  his  petition  for  injunction  Baldwto  gave 
the  description  of  the  property  he  had  pur> 
chased  at  the  aherlfrs  sale  and  none  other, 
and  averred  bis  possession  of  tbe  premises, 
which  possession,  be  said,  waa  betog  dis- 
turbed and  bis  tiUe  slandered  by  Woodcock. 

His  prayer  was  that  Woodcock  and  his 
agent  be  enjoined  from  entering  upon  tbe 
premises  described  to  the  petltton,  from  de- 
nying his  (Baldwin's)  titie  to  same,  from  In- 
terfering with  the  fencn  as  then  located, 
from  Injuring  any  of  the  bulldtogs,  from 
disturbing  bis  (Baldwto's)  tenants,  and  Ibat 
be  (Baldwto)  be  matotalned  and  quieted  to 
bis  possession. 

That  litigation  resulted  to  a  Jndgment 
malntolnlng  and  perpetuating  the  Injunction^ 
prohlbtttog  and  restraining  Woodcock  fross 
entering  on  any  part  of  tbe  property  de- 
scribed in  Baldwto's  petition  and  from  deny- 
ing his  title  thereto,  or  disturbing  his  to- 
ants  to  their  possession  thereof.  Tbe  jud* 
ment  further  ttecreed  that  Woodcock  bad 
slandered  Baldwto's  title  to  the  property  de- 
scribed, and  It  was  ordered  that  Baldwto  be 
quieted  to  his  possession  of  the  same,  "all 
without  prejudice,"  sa^  the  Judgment,  "to 
tbe  trial  of  titie  to  property  to  the  suit  pawl- 
tog  before  Division  *A'  of  tbe  OlrU  DtoMct 
Court  between  the  same  parties." 

It  seems  that  Baldwto's  snit^  tboTcMt 
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bljiuicttoa  was  followed,  a  few  days  later, 
by  a  suit  by  Woodcock  against  Baldwin,  and 
this  was  the  snlt  referred  to  by  the  Judgment 
In  Baldwin's  case. 

That  counter  snlt  of  Woodcock  was  a  pet- 
itory action  to  be  declared  the  owner  and 
put  into  possesion  of  the  property  be  had 
purchased  from  Fulham. 

The  petition  declared  that  Baldwin,  claim- 
big  to  be  owner  of  portions  of  same,  had 
taken  posseaaion  thereof  and  refused  to  rec- 
<^nlze  bfs  (Woodcock's)  right  thereto,  or  to 
surrender  him  the  possession  thereof.  It 
arerred  that  for  his  detention  of  the  property 
Baldwin  owed  bim  (Woodcock)  rents  in  cer- 
tain sums  named. 

The  prayCT  was  for  Judgment  decreeing 
Woodcock  the  owner  of  the  property  describ- 
ed in  the  petltlDD  and  putting  him  into  pos- 
session thereof,  and  condemning  Baldwin  to 
pay  rents  as  claimed  in  the  petition. 

The  result  of  this  suit  in  the  District  Court 
was  that  Woodcock  was  decreed  the  owner 
of  the  property  described  In  his  petition. 
The  portion,  however,  of  the  house,  located 
mainly  on  Lot  6,  owned  by  Baldwin,  which 
extended  over  on  Lot  4,  owned  by  Woodcock, 
and  the  portion  of  the  house,  located  mainly 
on  Lot  S,  owned  by  Baldwin,  which  extend- 
ed over  on  the  adjoining  strip  of  ground 
owned  by  Woodcock,  were  excepted  from  the 
operation  of  the  Judgment,  and  It  was  de- 
creed that  Lot  4  and  the  strip  of  ground 
aforesaid  was  subject  in  Baldwin's  favor  to 
the  servitude  of  use  and  habitation  to  the 
distance  that  the  two  houses,  respectively, 
rested  upon  said  lot  and  said  strip— this  serv- 
itude to  endure  only  so  long  as  the  bouses 
remained  standing  and  no  longer. 

With  regard  to  Woodcock's  demand  for 
rents,  the  Judgment  In  that  case  dismissed 
fbe  same  as  In  case  of  nonsuit,  except  as  to 
tbose  portions  of  the  property  decreed  sub- 
ject to  the  servitudes  aforesaid.  The  de- 
mand for  rents  as  to  the  excepted  portions, 
while  not  In  precise  terms  rejected,  such  un- 
doubtedly was  the  intention  of  the  Judgment. 

Baldwin  appealed  from  the  Judgment  thus 
rendered  and  the  appeal  was  determined  tn 
this  Court  in  May,  1899.  (See  51  La.  Ann. 
990,  26  South.  46,  where  a  full  history  of  the 
controTersy  between  these  parties  is  given, 
snd  the  Issues  more  elaborately  stated  than 
iB  deemed  necessary  to  state  herein,  and 
where  a  plat  showing  the  properties  and  the 
divisional  lines  thereof  acquired  by  Baldwin 
and  Woodcock,  respectively,  is  jglven.) 

The  result  of  the  appeal  was  that  the 
judgment  of  the  court  a  qua  was  amended  so 
as  to  make  the  servitude  on  the  portion  of 
liOt  4  occupied  by  the  residence  situated  in 
tbe  main  on  Lot  5,  and  the  servitude  on  the 
portion  of  the  strip  of  ground  adjoining  Lot 
8  occupied  by  the  residence  situated  In  the 
main  on  said  Lot  8,  eontinwma,  instead  of 
limited  to  tbe  life  of  the  buildings. 

It  was  not  until  the  final  determination  of 
tbe  suit  last  discussed  tiiat  Woodcock  was 


permitted  to  enter  upon  the  possession  of 
tbe  property  he  had  acquired  fnmi  Fulham 
on  October  10,  1800., 
He  obtained  this' possession  on  July  6, 

1809. 

The  evidence  establishes  that  defendant 
Baldwin  had  possession  of  the  same  until  the 
last  mentioned  date,  and  It  Is  for  the  rental 
value  of  the  proper^  during  tbe  time  of  bis 
possession  of  It  that  this  suit  is  brongbt 

From  a  Judgment  in  favor  of  plaintiff  for 
$238.46,  Baldwin  prosecutes  this  appeal,  and 
In  this  Court  plaUtift  flies  answer  to  the 
appeal  praying  that  the  Judgment  appealed 
from  be  amended  by  Increasing  its  amount 
to  $2,62a86»  which  is  tbe  full  amount  sued 
for. 

The  exceptions  interposed  of  no  cause  of 
action  and  want  of  right  on  part  of  plaintiff 
to  stand  in  Judgment  have  no  force. 

Bes  judicata  was  pleaded,  tbe  contention 
In  this  regard  being  that  the  Judgment  in 
the  injunction  suit  heretofore  referred  to  of 
Baldwhi  vs.  Woodcock  constitotea  the  an- 
tbraity  of  the  thing  adjudged. 

We  do  not  tbink  the  plea  good  for  two  rea- 
sons, (1)  beoanse  the  only  property  involved 
in  that  suit,  and  upon  which  the  Judgment 
therein  rendered  operated,  was  that  pur- 
chased at  the  sheriff's  sale,  hereinbefore  re- 
ferred to,  by  Baldwin,  tbe  description  of 
which  property  in  Baldwin's  petition  did  not 
include  any  part  of  the  property  of  which 
Woodcock  claimed  to  be  owner;  ^  because 
while  Woodcock,  who  was  a  nonresident, 
might.  If  he  had  chosen,  have  set  up  in  that 
suit  by  way  of  reconvention  hia  claim  of 
ownership  to  the  property  he  had  purchased 
^m  Fulham  and  bis  claims  for  rents  tor  its 
occupation  by  Baldwin,  be  did  not  do  so,  for 
bis  answer  went  no  further  than  a  general 
denial. 

Instead,  he  filed  a  separate  suit,  which  be 
had  a  right  to  do  (Code  Prac.  art.  877),  de- 
claring on  hit  cause  of  action,  which  was  bis 
ownership  of  certain  property  In  the  Square 
that  Baldwin  had  taken  poseession  of,  and 
a  demand  for  rents  for  Its  detentlcm  and  use 
by  Baldwin. 

The  doctrine  of  the  common  law  courts  that 
res  judicata  inolades  not  only  everything 
pleaded  in  a  cause,  but  even  that  which  might 
have  been  pleaded,  does  not  obtain  generally 
under  our  system. 

Here  In  Louisiana  the  doctrine  is  much 
more  restricted  than  In  common  law  States. 
State  of  Louisiana  v.  The  American  Sugar 
Befinlng  Co.  (recently  decided  and  not  yet 
officiaUy  reported)  32  South.  965. 

It  Is  with  us  of  statutory  declaration  and 
Its  scope  and  extent  Is  defined  and  limited  by 
the  codal  provisions  of  the  law.  Thus,  Civ. 
Code,  art  2286,  declares  that  the  authority  of 
the  thing  adjudged  takes  place  only  with 
respect  to  what  was  tJte  oly'ect  of  the  de- 
mand. The  thing  demanded  must  be  tiie 
same  and  the  demand  must  be  founded  on 
the  same  cause  of  action.        ^  i 
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Besides,  the  very  judgment  now  pleaded  In 
bar  dlstlnctlr  declares  that  It  Is  rendered 
without  prejudice  to  the  trial  of  title  of  prop- 
erty in  the  separate  suit  which  Woodcock 
had  brought  against  Baldwin  and  which  was 
then  pending.  This  reservation,  while  un- 
necessarf,  Is  held  to  Include,  also.  Woodcock's 
demand  for  rents,  for  It  was  only  upon  the 
assumption  of  his  ownership  of  the  property 
that  rents  could  be  claimed. 

Defendant  Baldwin,  by  way  of  exception 
and  answer,  pleaded  In  tiie  instant  case  that 
the  plaintiff.  Woodcock,  Is  estopped  1b  the 
demand  he  now  makes  for  rent  of  the  prop* 
erty,  because  of  the  fact  that  following  the 
judgment  rendered  In  the  case  of  Woodcock 
T.  Baldwin,  SI  La.  Ann.  990,  26  South.  46, 
wherein  Woodcock  was  decreed  owner  of  the 
property  he  therein  claimed,  he,  Baldwin, 
had  purchased  from  Woodcock  certalB  of  the 
property  InvolTed  In  that  contest,  and  in  the 
act  of  purchase  It  was  declared  that  the  sale 
to  made  with  "a  full  guaranty  from  all  debts, 
claims,  mortgages,  prlTlleges,  taxes,  dona- 
tions, alienations,  or  incombrances  whatso* 
ever." 

This  sale  to  Baldwin  was  made  some 
months  before  the  institution  of  the  present 
suit  It  embraced,  of  the  property  Woodcock 
had  sued  for  In  the  case  reported  in  the  01 
La.  Ann.  989,  26  South.  46,  only  Lot  4  and 
the  strip  of  ground  fronting  10  feet  wide  on 
Berlin  Street  by  120  feet  deep  between  paral- 
lel lines,  and  forming  part  of  Lot  15. 

The  plea  of  estoppel  la  not  good. 

Woodcock  in  selling  the  property  to  Bald- 
win stipulated  only  the  usual  warranty  of 
title,  the  usual  subrogation  to  all  rights  and 
action  of  warranty,  and  the  usual  guaranty 
from  all  debts,  claims,  mortgages,  privileges, 
taxes,  etc.  I  affecting  the  property. 

What  was  guaranteed  against  was  that 
the  property  sold  would  not  be  held  subject 
in  Baldwin's  hands  to  any  debts,  claims,  etc., 
against  It  put  upon  it  by  Woodcock,  or  aris- 
ing against  It  while  in  his  hands,  or  in  the 
hands  of  those  through  whom  the  property 
had  descended  to  him. 

But  the  claim  for  compensation  for  tbe 
occupatlor.  and  nse  of  the  property  while  tbe 
same  had  been  held  by  Baldwin  against  the 
wishes  of  Woodcock,  the  true  owner,  was 
not  a  claim  tbe  proi>erty  owed,  or  a  debt 
against  ft.  It  was  a  personal  debt  Baldwin 
owed  Woodcock.  Baldwin  had  possessed 
himself  of  the  property,  and  though  Wood- 
cock brought  suit  to  vindicate  his  title  to  it 
and  to  gain  possession  of  It,  Baldwin  all  the 
time  tbe  litigation  lasted,  continued  to  hold 
possession  of  It  and  to  make  use  of  It 

When  Woodcock  Anally  secured  a  decree 
awarding  liim  the  ownership  of  the  property, 
there  at  once  arose  a  legal  obligation  on  part 
of  Baldwin  to  pay  Woodcock  what  was  the 
just  rental  value  of  the  property  during  the 
time  Baldwin  bad  possessed  and  used  It 

This  was  in  no  manner  an  obligation  rest- 
ing  on  &u  property,  and  hence,  to  be  held 


included  in  the  guaranty  Woodco<^  gave  ta 
Baldwin  when  be  sold  to  the  latter. 

Woodcock's  guaranty  to  Baldwin  cannoc 
possibly  be  so  construed  as  to  embrace  or 
include  a  personal  debt  that  Baldwin  owed 
to  him. 

Even  if  the  estoppel  pleaded  were  good  it 
would  extend,  In  Its  operation,  no  further 
than  to  embrace  the  claim  for  ront  based  on 
the  pieces  of  property  sold  to  Baldwin.  It 
would  leave  untouched  and  unaffected  by  It 
the  demand  for  tents  aa  to  tbe  othor  pn^er- 
ty. 

Against  tbe  demand  for  rents  as  made  by 
Woodcock,  Baldwin  pleads  prescription  of 
one  and  three  years. 

Neither  are  good.  The  salt  of  Woodco<ft 
V.  Baldwin,  61  La.  Ann.  968,  26  South.  46.  In- 
terrupted prescription.  Civ.  Code,  arts.  S518, 
S551. 

That  was  a  suit  as  we  have  seen,  to  test 
title  to  tbe  very  property  for  which  rents  are 
now  demanded.  Unless  Woodcock  made 
good  ills  assertion  of  ownership  he  could 
claim  no  rents.  The  claim  for  rents,  there- 
fore, remained  Inchoate  until  ownership  in 
Woodcock  was  established.  It  then  matured. 
The  suit  was  a  continuous  interruption  until 
its  final  determination.  Turner,  Wilson  & 
Co.  V.  McMain,  29  La.  Ann.  298. 

The  judgment  In  that  suit  became  final  <m 
May  Ifi.  1899.  The  present  suit  claiming 
rents  was  filed  less  than  a  year  thereafter, 
to  wit:— on  April  4,  1900. 

In  the  former  snlt,  while  Woodcock  bad 
claimed  certain  rents,  his  demand  therefor, 
as  we  have  seen,  was  not  passed  upon.  It 
was  dismissed  as  in  case  of  non-suit 

The  language  of  the  decree  as  to  this  was 
as  follows:-^ 

"Plaintiff's  demand  for  rents  as  to  all  prop- 
erties, except  the  parts  thereof  decreed  sub- 
ject to  said  servitudes,  dismissed  as  in  case 
of  non-suit" 

Tills  was  a  reservation  to  Woodcock  to 
thereafter  claim  rents  from  Baldwin  on  all 
the  properties  save  that  Included  In  the  sorl- 
tudes  recognized. 

He  now  does  sa 

But.  on  part  of  Baldwin,  It  Is  claimed  be 
was  a  possessor  in  good  faith  and  owes  no 
rent  for  the  property  so  possessed.  In  sup- 
port of  this  contention  certain  articles  of  tlie 
Code  aro  dted.  None  of  them,  as  applied  t» 
the  facts  of  this  case,  bear  out  tbe  conten- 
tion. 

Article  8451  does  nothing  more  than  d^ine 
what  is  possession  In  good  faith. 

Ardde  8403  defines  the  rights  pecnllar  to  a 
possessor  in  good  faith.  One  of  these  la  tbe 
right  to  gather  for  his  ben^t  the  firolta  of 
the  tiling  without  being  bound  to  acooont  tor 
them  to  the  true  owna. 

Bat  the  article  goes  on  further  to  declare 
that  tbe  right  to  gather  tbe  frnlta  of  the 
thing  exists  only  untt2  U  U  claimed  hy  the 
oumett  and  that  the  exemption  of  tbe  pos- 
sessor in  good  fftitb  from  liability  to  account 
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to  tbe  tme  owner  ceases  from  tlia  time  the 
claim  for  resUtutloii  Is  made. 

Now,  when  Woodcock  filed  his  snlt  to  be 
declared  owner  of  tbe  property  (the  case  re- 
ported In  51  La.  Ann.  988,  26  South.  46),  it 
was  a  eiaiming  hy  the  trae  owner  in  the 
sense  of  the  Article  of  the  Code,  and  Bald- 
win's exemption  from  liability  to  accomit 
ceased  from  that  moment.  Brngen  t.  Hdrs 
of  Slldell,  27  La.  Ann.  70. 

QiUaside  t.  Bank,  85  La.  Ann.  779,  cited 
by  comisel  for  Baldwin,  is  not  applicable. 

The  anlt  referred  to  was  filed  March  16, 
1897,  and  defendant  first  pleaded  to  It  March 
19,  1897. 

His  ilabUlty  for  rents  begins  from  that 
time. 

The  evidence  establishes  that  Baldwin's 
house  on  Lot  8,  as  per  the  plat  shown  on 
page  996  of  the  Slst  Annual,  extends  orer  on 
the  atrip  taken  from  Lot  9  (which  strip 
Woodcock  owns)  only  about  five  or  six 
lucres,  and  that  on  Woodcock's  portion  of 
Lot  11,  as  shown  on  said  plat,  immediately 
In  the  rear  of  Lot  8,  are  certain  out-bouses 
appurtenant  to  the  residence  on  Lot  8,  which, 
excluding  the  five  or  six  inches  the  house 
juts  orer  on  Lot  9,  are  worth  from  ^20.00  to 
per  montli.  We  will  put  the  same  at 
¥20.00  per  montti.  This  is  due  from  March 
16,  1897.  to  July  6.  1899-a  period  of  (say) 
27^  monttis.  On  this  Item,  then,  the  sum 
of  $550.00  is  due. 

The  eridence  establishes  the  rental  value 
of  Lots  23  and  24,  as  per  the  plat  referred  to 
(that  is  to  say,  the  [wrtion  of  these  lots  own- 
ed by  Woodcock  in  the  rear  of  Lots  4  and  5), 
is  from  $15.00  to  $20.00  per  month.  We  wlU 
pat  It  at  $15.00.  This  Is  likewise  due  for 
27^4  months,  and  foots  up  the  sum  of  $412.60 
under  that  bead. 

On  the  rear  part  of  Lots  11  and  12  as  per 
plat  named  above,  was  a  house  which  was 
nDdor  lease  to  Miss  Wolfe  at  $12.00  per 
month.  The  entrance  to  this  house  was 
fttHU  Baronne  street  tiirougb  or  over  a  strip 
of  ground  twelve  feet  wide,  owned  by  Wood* 
ooek,  and  forming  part  of  Lot  23  and  perhaps 
a.  part  of  Lot  24. 

The  evidence  shows  that  Baldwin  put  up  a 
fence  across  this  strip  and  locked  the  gate 
tbat  gave  access  to  the  house.  He  maintain- 
ed that  status  pending  the  litigation,  hereto* 
Core  referred  to,  with  Woodcock. 

Miss  Wolfe,  under  the  advice  of  counsel, 
declined  to  pay  Woodcock  rent  for  the  house 
on  the  ground  that  she  was  not  being  main- 
tained in  the  peaceable  possession  of  the 
premises. 

Woodcock  is  now  entitled  to  recover  from 
Baldwin  on  account  of  this  property  $12.00 
pa-  month  for  27%  months,  or  $330.00. 

The  evidence  establishes  that  the  rental 
ralue  of  Lot  4,  as  per  the  plat  heretofore  re- 
ferred to,  leaving  out  the  portion  covered  by 
Baldwin's  house  which  is  situated  In  the 
main  on  Lot  5,  in  $20.00  per  month.  This  for 
27)i  months  is  $55a00. 


The  evidence  establishes  that  the  rental 
value  of  that  portion  of  Lot  15,  as  shown  by 
the  plat,  owned  by  Woodcock,  Is  from  $8.00 
to  $10.00  per  month.  We  wUl  put  it  at  $8.00. 
This  for  27)^  mouths  Is  $220.00. 

The  evidence  also  establishes  that  Baldwin 
la  due  Woodcock  $50.45,  the  value  of  one  half 
of  a  divisional  fence  erected  by  Woodcock 
after  notice  to  Baldwin, 

These  various  sums  aggregate  $2,112.95, 
which  Baldwin  owes  Woodcock,  with  legal 
interest  from  Judicial  demand. 

For  the  reasons  assigned,  it  la  ordered,  ad- 
Judged' and  decreed  that  the  Judgment  ap- 
pealed from  be  amended  by  increasing  the 
amount  thereof  from  two  hundred  and  thir- 
ty-eight &  *Vi<«  Dollars,  prindpal,  to  Two 
Thousand,  One  Hundred  and  twelve  & 
••/leo  Dollars,  principal,  with  legal  Interest 
from  Judicial  demand,  and  that  defendant 
pay  costs  of  both  courts. 

BBBAUX.  J.,  dissents. 

Clio  Lik  171) 

No.  14,582. 
MAGUIBB  et  aL  V.  HAGUIBB. 
(Supreme  Court  of  LooisiaDa.  April  27,  1908.) 

WHiLS-DDVISB  IN  TRUST— BOND  FBOU  USU- 
FRUCTUARY—INTENT OP  TESTATOR. 

1.  Where  a  testament  bequeaths  the  naked 
ownership  of  property  to  one,  and  the  life 
UBOf met  to  another,  to  relieve  me  usufrnctuar; 
from  the  legal  obligation  to  give  bond  and 
security,  it  must  plaiuly  appear  from  the  terms 
of  the  will  tbat  bond  is  dispensed  with. 

2.  Whwe  a  testator  huntntes  his  wife  as 
nsnfrnctnary  and  at  the  same  time  appolids 
her  executrix  without  bond,  she,  as  nsnfract- 
nary.  Is  not  dispeosed  from  giving  bood. 

3.  If  he  wifihed  her  to  be  relieved  of  bond  as 
osnfractoary,  it  was  just  as  easy  to  say  so  as 
it  was  to  say  it  when  he  named  her  executrix. 

4.  While  ID  the  interpretatioo  of  wills  the 
intention  of  the  testator  is  to  t)e  the  guide  of 
courts,  BQch  iutentioD  must  be  gathered  from 
the  quod  tUmt.  Construction  mast  not  be  pla- 
ced upon  wills  BO  as  to  put  in  the  mouth  of  the 
testator  that  which  he  refrained  from  saying. 
We  must  take  the  will  as  he  baa  writt^  ft. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans;  Walter  B.  SommervUIe^  Judge. 

Actlm  by  Charles  B.  Magulre  and  another 
against  Mary  T.  Magulre.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Bereraed. 

F.  Blvers  Richardson,  for  appellanta. 
Saundera  &  Gurley,  for  appellee. 

BLANCHABD,  J.  Dr.  A.  Magulre  died  In 
July  1809,  leaving  a  widow,  who  Is  the  pres- 
ent defendant,  and  four  children,  two  sons 
and  two  daughters. 

The  two  sons  are  plaintiffs  herein. 

One  of  the  daughters  married  In  Canada 
and  resides  there. 

She  was  left  certain  beqnesta  In  the  will  of 


fl.  See  Bzeratora  and  Admialstrators,  vol.  Si, 
Cent.  Oigi  I  UU;  UCs  BitatM,  nLMf  Cent.  OU. 
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!ier  father,  which.  If  accepted  by  her,  were 
to  be  In  full  of  her  rights  as  hehr.  She  ac- 
cepted the  same  and  renounced  any  further 
■hare  In  the  estate. 

The  other  daughter  Is  the  wife  of  W.  8. 
Flnker  and  resides  with  her  mother. 

Dr.  Magulre,  hy  his  will,  left  all  of  his  es* 
tate,  save  that  given  the  daughter  In  Canada, 
to  his  other  three  children,  bequeathing,  how- 
ever, the  usufruct  of  the  same  (that  is  to  say, 
of  the  shares  of  the  said  three  children)  to  his 
wife  during  her  life. 

His  estate  was  of  considerable  value,  ag- 
gregating something  than  $80,000.00. 
While  tt  was  all  commnnlty  in  character,  the 
community  owed  the  separate  estate  of  the 
husband  a  sam  about  equal  to  the  value  of 
the  property. 

So  that,  for  all  practical  purposes  (so  far 
as  the  widow  and  heirs  are  concerned),  the 
whole  of  the  estate  was  the  separate  property 
of  the  husband. 

The  Succession  of  Dr.  Magulre  vras  opened 
on  the  petition  of  bis  widow,  the  will  was 
probated,  the  widow  recognized  as  executrix 
without  bond,  and  confirmed  as  such.  This 
was  In  July,  1899. 

A  year  later  an  agreement  was  entered  In- 
to between  the  three  heirs  (exclusive  of  the 
daughter  in  Canada)  and  their  mother,  the 
surviving  widow.  In  which  it  was  conceded 
that  the  Indebtedness  of  the  community  to 
the  separate  estate  of  the  husband  about  cov- 
ered the  value  of  the  community  property, 
and  that  Charles  B.  Magulre,  Joseph  R.  Ma- 
gulre and  Mrs.  Fluker,  their  sister,  were  enti- 
tled to  be  recognized  as  sole  heirs  of  all  the 
property  (save  that  bequeathed  and  accepted 
by  the  daughter  In  Canada  In  full  of  her 
share)  of  the  Succession  of  their  father  and 
sent  Into  possession  as  such,  subject  to  the 
testamentary  usufruct  of  their  mother. 

This  agreement  was  filed  In  the  snccesslon 
record,  called  to  the  attention  of  the  court, 
and  predicated  on  It  a  Judgment  was  signed 
recognizing  the  two  Magulres  mentioned 
above  and  their  sister,  Mrs.  Fluker,  as  the 
sole  heirs  of  Dr.  Magulre,  and  as  such  en- 
titled to  his  estate,  and  they  were  ordered 
put  Into  possession  of  same  In  the  proportion 
of  one  undivided  third  to  each,  subject  to 
the  usufruct  of  their  mother.  This  Judgment 
was  algned  June  12,  1901. 

In  August  following,  the  present  suit  was 
Instituted  by  the  two  sons  against  their  moth- 
er to  compel  her  as  testamentary  usufructu- 
ary to  give  bond  to  secTire  to  them  the  event- 
ual return  of  their  property  when  the  same 
shall  have  been  freed  from  the  usufruct. 
They  each  demand  a  bond  for  $30,000.00, 
which  they  estimate  as  the  value  of  their 
respective  interest  In  tbe  estate,  and  they  ask 
that,  If  no  bond  be  furnished,  the  property 
burthened  with  the  usufruct  be  placed  in  the 
registry  of  tbe  court— the  annual  revenues 
thereof  be  paid  to  the  usufructuary. 

After  her  exceptions  of  misjoinder  of  par- 
ties and  vasuenesB  of  demand  had  been  over- 


ruled (and  properly  so),  defendant  answered, ' 
In  substance,  that  by  the  terms  of  tbe  will 
instituting  her  the  usufructuary  of  the  ivop> 
erty  of  the  estate  she  is  exempted  from  the 
obligation  to  give  security;  that  by  the  Judg- 
ment In  the  Snccesslon  of  Dr.  A.  Maguirs 
she  was  put  into  possesalon  as  usufructuary, 
which  Judgment  was  rendered  by  consent  of 
the  heirs;  that  the  effect  of  this  Judgment 
was  and  Is  to  relieve  her  from  giving  secur- 
ity; and  that  such  waa  the  imderstandlng  of 
the  parties. 

From  a  Judgment  maintaining  this  defense, 
plaintiffs  prosecute  this  appeaL 

Ruling— -HbBn  is  no  basis  left  tor  tbe  de- 
fendant to  claim  tbe  niutruct  as  widow  lo 
community. 

Nor  do  we  understand  that  she  does. 

It  Is  as  testamentary  usufructuary  alone 
that  she  is  before  the  court 

The  general  rule  Is  all  usufructuaries  must 
give  bond.  Tbe  obligation  of  this  bond  is 
that  the  usufructuary  will  use,  as  a  prudent 
administrator  would  do,  the  property  subject 
to  the  usufruct,  and  that  be  will  faithfully 
fulfill  all  the  obligations  imposed  on  him  by 
law,  and  by  the  title  under  which  his  usu- 
fruct Is  established.   GIt.  Code,  art  558. 

The  giving  of  boud  and  security  by  the 
usufructuary  may  be  dispensed  with  by  tbe 
act  by  which  the  usufruct  is  established. 
Civ.  Code  art  568. 

So,  too,  those  In  Interest— those  who  own 
the  proper^  subject  to  the  usufruct  as  for 
Instance  where,  as  here,  the  usufruct  is  will- 
ed to  one  and  the  naked  ownership  to  others 
— may  waive  the  bond  and  consent  to  the 
usufructuary  holding  the  property  without 
the  security  contemplated  by  the  law. 

The  questions,  therefore,  which  arise  for 
determination  are  (1)  whether  by  the  terms 
of  Dr.  Magulre's  will.  Instituting  bis  wife 
usufructuary,  she  is  exempted  from  glvlns 
bond  and  security;  (2)  whether  the  three 
heirs,  who  own  the  naked  ownership  of  tbe 
property  subject  to  the  usufruct  have  con- 
sented to  their  mother's  holding  tiie  property 
during  her  life  time  without  bond  and  ae- 
curlty. 

We  do  not  find  that  the  will  of  Dr.  Uagntre 
dispenses  the  usufructuary  from  giving  bond. 

One  of  the  clauses  of  the  will  relied  on  by 
her  counsel  as  showing  intention  on  his  part 
to  exempt  her  from  the  bond  Is  tbe  foUowiitg, 
copied  from  the  original  will  before  us,  care 
being  had  to  use  the  testator's  punctnatloiM 
as  well  as  words: — 

"I  wish  that  the  property,  money,  bonds 
&c.  that  I  may  possess,  will  be  taken  charge 
of  by  my  wife,  whom  I  name  my  executrix 
without  bonds,  to  administer  upon,  collect 
whatever  Is  due  me  by  private  Indlvldiiala, 
banks  or  bonds,  except  what  Is  hereinafter 
otherwise  disposed  of.  She  will  enjoy  the 
interest  of  what  I  possess  and  I  hope  it  wUI 
be  sufficient  to  keep  her  In  comfort  and  ease." 

The  testator,  in  this  passage,  clearly  ex- 
presses himself  as  to  JUt  emeutrtm  beiiu;  dis> 
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puiBed  from  glrlng  bond.  He  names  bis  wife 
executrii  wlthoat  boatL  But  tbere  Is  no  ex- 
pression Uiat  can  be  reasonably  Interpreted 
»  exempting  the  wife  at  usufructuary  from 
giving  bond.  Tbe  word  "usufruct,"  or  "usu- 
fructuary" ts  not  used  at  all.  Tbe  exiK-ession 
"Bbe  will  enjoy  the  Interest  of  what  I  pos- 
sess, and  I  hope  It  will  be  sufBclent  to  keep 
her  In  comfort  and  ease"  seems  to  point  to 
something  the  testator  had  in  bis  mind  and 
which  he  Intended  to  put  in  the  will  before 
he  concluded  It,  and  that,  doubtless,  was  a 
clause  institutliv  bli  yrtte  the  usnfractnary 
bis  estate. 

And  so  at  tbe  close  of  the  will,  we  find  such 
a  clause.   It  is  in  these  words:— 

*1  hereby  appoint  my  wife  Mary  Theresa 
Leake  my  executrix  without  bond  and  to  en- 
joy aU  the  interest  of  my  estate  during  her 
natural  life,  except  what  is  disposed  of  to 
Marie  and  her  children."    (Italics  ours.) 

The  "Marie"  referred  to  was  his  daughter 
In  Canada  (Mrs.  Plnsonneault). 

But  In  tills  clause  specifically  Instituting 
his  wife  the  usufructuary  of  the  greater  part 
of  bis  estate,  we  find  nothing  that  dispenses 
with  the  bond  and  security  wblcli,  In  gen* 
era),  usufructuaries  must  give. 

There  are  other  clauses  tn  the  will  which 
allude  to  the  wife's  status  as  usufructuary, 
but  none  of  them  are  spedflc  and  none  of 
them  dispense  from  bond. 

There  are  expressions  where  he  used  the 
words  "wife  and  executrix"  together,  thus: 
— "If  my  wife  and  executrix  should  Judge 
proper,  etc"— and  from  this  it  is  argued  that 
In  thus  blending  the  two,  the  testator  under- 
stood and  intended  his  unf«  and  exeoutiix 
should  give  no  bond. 

But  he  nowhere  said  his  "wife  and  execu- 
trix" should  give  no  bond.  Invariably  It 
was  that  his  executrix  was  to  give  no  bond. 

In  Succession  of  Steele,  28  La.  Ann.  734, 
it  was  held:— 

"If  by  testamentary  disposition  the  wife  has 
been  appointed  executrix  and  given  the  usu- 
fruct of  the  estate  of  her  busband,  she  may, 
on  the  apphcation  of  the  heirs  or  the  lega- 
tees, be  required  to  give  security." 

In  other  words,  where  a  testatOT  instituted 
Ma  wife  his  usufructuary  and  at  the  same 
time  appoints  her  executrix  without  bond, 
she,  as  usufructuary,  is  not  dispensed  from 
Clvlng  bond.  If  be  wished  her  to  be  re* 
tleved  of  bond  as  naufructuaiy,  it  was  Just 
as  easy  to  say  so  as  it  was  to  say  it  when 
be  named  her  executrix. 

If  Dr.  Magutre  intended  his  wife  to  be 
his  usnfmctnary  without  bond,  then  It  Is  a 
ease  quod  volvit  non  dixit.  While  In  the 
Interpretation  of  wills  the  intention  of  the 
testator  is  to  be  the  guide  of  courts,  such 
tiitentlon  must  be  gathered  from  the  quod 
dixit.  Constmotion  must  not  be  placed  upon 
wills  so  as  to  put  in  the  mouth  of  the  tes- 
tator that  which  he  refrained  from  saying. 
We  must  take  his  wUl  as  he  has  written  it 


City  T.  Hardie,  43  La.  Ann.  251.  2  South. 
12;  Ball  v.  Ball,  40  La.  Ann.  285,  S  South. 
644. 

It  la  instructive.  In  this  connection,  to  note 
that  wben  In  July,  1809,  within  a  few  days 
following  the  death  of  bcr  husband,  the  wid- 
ow presented  her  petition  for  the  probate  of 
his  will,  she  made  no  contention  that  she 
was  usnfructuary  under  the  will  without 
bond.  She  referred  to  her  appointment  as 
executrix  without  bond  and  with  seizin  and 
asked  to  be  recognized  as  such;  and  while 
she  also  referred  to  the  fact  tbe  will  in- 
stltnted  ber  usufructuary  for  life,  she  claim- 
ed not  that  It  was  without  bond. 

Thus  she  set  forth:— 

"Your  petitioner,  moreover,  avers  that  her 
said  late  deceased  bustiand  left  a  last  will 
and  testament,  in  olograpbic  form  •  •  • 
under  which  he  appointed  your  petitioner 
sole  executrix  of  said  will,  with  seizin  of 
his  estate  without  bond,  and  has  also  named 
your  petitioner  as  nsufmctuai7  of  his  estate 
during  her  life." 

Nor  do  we  find  that  the  heirs  who  own 
the  naked  ownership  of  the  property  subject 
to  usufruct  have  consented  to  their  mother's 
holding  tbe  property  during  her  life  time 
witliont  bond  and  security  as  usufructuary. 

The  agreement  of  compromise  and  settle- 
ment of  June,  1001,  does  not  do  so. 

True,  in  that  document  we  find  It  stipu- 
lated that  tbe  two  Magulres  (plaintitTs  here- 
in) and  their  sister,  Mrs.  Fluker,  should  be 
reci^nized  as  sole  heirs  and  put  in  posses- 
sion of  all  the  property  of  the  estate  (save 
that  willed  to  the  daughter  In  Canada)  "sub- 
ject, however,  to  the  testamentary  usufruct 
of  their  said  mother,  Mrs.  Mary  Magulre, 
as  established  by  the  will  of  their  said  fa- 
ther, which  said  usufruct  is  hereby  agreed 
to  and  allowed  by  the  said  heira." 

This  refers  only  to  the  usufmot  as  estab- 
lished by  the  vtill.  We  have  seen  the  will 
established  an  usufruct,  but  not  one  with- 
out bond.  The  heirs  recognized  and  allowed 
the  testamentary  osufruot  only,  in  their  said 
agreement.  The  terms  are  express  and  pre* 
else.  To  the  extent  Mrs.  Magulre  was  made 
usufructuary  by  tbe  will,  she  was  to  con- 
tinue so  under  the  terms  of  tbe  agreement- 
no  more,  no  less. 

The  agreement  seems  to  have  been  intend- 
ed as  a  compromise  of  othw  matters  of  dis- 
pute that  had  arisen  between  herself  and  the 
heirs,  and  the  heirs  between  themselves. 
Thus,  It  begins  with  this  sentence 

"In  order  to  compromise  and  settle  the  con- 
troversies regarding  the  will  of  Dr.  Annibal 
Maguire  and  such  other  matters  as  are  spe- 
dflcally  mentioned  herein,  and  toith  full  res- 
ervation of  any  and  all  other  rights  the  fol- 
lowing agreement  !■  mad^**  etc.  (Italics 
ours.) 

If  it  had  t>een  Intended  the  agreement 
should  settle  that  the  widow  was  not  to  be 
called  on  to  glre  lecnrily  as  na^finctiiaiiJa 

Digitized  byVjOOglC 


446 


M  SOUTHERN  BBFOBTSB. 


It  is  Btngular  tbat  «  claiue  to  that  effect  was 
not  liuertea  In  it 

Instead,  die  was  left  wltb  only  the  nsn- 
fructuary  rights  accorded  ber  by  the  will. 
The  agreement  did  not  add  what  the  wUl 
omitted,  that  she  was  to  enjoy  the  usufruct 
wlthoQt  bond.  And  It  was  careful  to  nee 
terms  of  reserratlon  of  all  rights  as  to  mat- 
ters not  specifically  mentioned  and  settled 
therein. 

The  judgment  of  the  court,  into  which 
the  agreement  was  condensed,  did  nothing 
more,  so  far  as  the  widow's  usufruct  was 
concerned,  than  to  recognize  it  as  existing 
to  the  extent  as  established  by  the  wUL 

We  are  constrained  to  hold,  therefore,  tbat 
neither  under  the  terms  of  the  will  nor 
tbose  of  the  agreement  has  the  usnfructuary 
widow  been  relieTcd  from  the  legal  obliga- 
tion of  giving  bond  and  security. 

In  deciding  otherwise  onr  brother  of  the 
oourt  a  qua  was  in  error. 

The  case  must  be  remanded  on  the  qnes- 
tlon  of  the  auMont  of  bond  she  is  to  giT& 
Tbat  has  not  been  passed  upon  by  the  trial 
court.  The  daughter,  Mrs.  Fluker,  is  not 
demanding  bond  of  the  usufructuary.  Some 
of  the  Immovable  property  of  the  estate  ap- 
pears to  be  in  the  possession  of  one  of  the 
plalntifCs  and  the  title  to  another  piece  of 
such  property  was  taken  in  the  name  of  the 
other  plaintiff,  thongh  the  funds  used  in  its 
purchase  were,  admittedly,  tbose  of  the  es- 
tate. 

These  and  other  mattes  may  well  enter 
Into  consideration  in  determining  the  amount 
of  security  Mrs.  Magulre  Is  to  famish.  They 
are  matters  to  be  passed  upon,  primarily,  by 
the  Iowa  court 

For  the  reasons  assigned  It  is  ordered,  adp 
Judged  and  decreed  that  the  Judgment  ap- 
pealed fnnn  be  avoided  and  reversed,  and 
that  this  oanse  be  remanded  to  the  ooort  a 
qua  to  be  proceeded  with  aooording  to  the 
views  herein  npressed  and  the  law— costs  of 
appeal  to  be  borne  by  defendant  and  upgtl- 
lea. 


WUl  mi 

No.  14.889. 

In  re  INTERSTATE  LAND  CO..  Limited.* 

(Supreme  Gourt  of  Lontsiaua.  April  13,  1908.) 

TAX  BAXA-AOTIOH  FOR  POSSESSION— BTI- 
DBNOIt-VALIDITT  OP  8ALB. 

Plaintiff  aned  to  be  placed  In  posBesslon  of 
property  sold  at  tax  sale. 

The  defense  was  that  no  notice  of  deHnquea- 
cy  had  beoD  given,  and  that  the  property  had 
not  been  advertised  in  the  manner  required  by 
placing  names  of  owners  iu  alphabetical  order. 

1.  Notice  of  deliaquency  was  wrved  at  dom- 
icile by  the  officer  by  leaving  the  notice  In  the 
handR  of  delinqueDt's  wife,  a  person  of  age. 

(a;  Notice  of  proceediDgs  for  the  cale  of  prop- 
erty for  taxes  is  not  in  all  respects  lllEe  cita- 
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tlon,  nor  is  it  needful  to  make  the  return  In  all 

repect«  conform  with  return  on  citation. 

(b)  Proof  of  service  is  admissible. 

The  presumption  omnia  rite  acta  and  the  af- 
firmative evidence  of  a  disinterested  officer  over- 
come denial  of  a  person  in  interest 

2.  While  it  is  true  thnt  the  validity  of  a  tax 
title  depends  upon  a  strict  compliauce  with  the 
requisites  of  law,  that  requirement  does  not 
have  the  effect  of  Invalidating  a  tax  sale  on  the 

ground  that  the  "alphabetical"  order  has  not 
een  observed,  in  that  it  placed  the  delinquent's 
name,  "Harris,"  under  the  letter  "H,"  but  the 
name  "Handlin,"  which  is  aiphabetleally  sa- 
perior  to  "Harrts,"  is  placed  after  *'Arw'  la 
the  names  of  taxpayers. 

(SyUabns  by  the  Court) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

In  re  Interstate  Land  Company,  Limited. 
Application  to  be  placed  in  possession  of 
property  sold  for  taxes.  The  Pe(H>le's  Home- 
stead Association  intervene,  and  John  V.  Har- 
ris brought  injunction.  From  a  Judgment 
Harris  appeala  Affirmed. 

Carroll  &  Carroll,  for  appellant  John  V. 
Harris.  John  Dymond,  Jr.,  for  api>ellee  In- 
terstate Land  Company,  limited.  Carroll  A 
Carroll,  for  ajj^Uee  Feo^s  Homestead  As- 
sociation. 

BREAUX,  3.  The  Interstate  Land  Com- 
pany, Limited,  claiming  to  be  the  owner  of 
Immovable  property  described  in  its  petltlMi 
by  purchase  at  tax  sale  (for  taxes  of  1898) 
on  June  3,  1899,  from  the  state  tax  collector 
for  the  Fourth  District  of  New  Orleans,  asks 
to  be  placed  in  possession  of  the  property, 
and  prays,  further,  if  the  owner  does  not 
within  six  months  from  the  date  of  the  serv- 
ice of  Its  petition  and  citation  for  possession 
institute  proceedings  to  annul  Its  title,  then 
that  it  (plaintiff)  have  judgment  declaring  It 
(plaintlfF)  owner  in  full  title.  This  action  of 
plaintiff  was  met  by  an  injunction  by  defend- 
ant attacking  plaintiff's  title  on  various 
grounds. 

The  People's  Homestead  Assodation,  bold- 
er of  the  vendor's  note,  intervened,  alleging 
itself  to  be  the  holder  of  a  vendor's  privilege 
upon  the  property  for  an  ajnonnt  in  exoeu 

of  $2,000. 

The  following,  we  understand,  are  grounds 
relied  upon  by  defendant  and  interrener: 

(1)  That  the  owner  did  not  receive  and  was 
not  served  with  notice  of  delinquency  or  of 
nonpayment  of  the  tax  as  required,  either 
personally  or  in  any  other  manner  required 
by  law. 

(2)  That  thero  was  no  advertisement  at 
the  property  for  sale  by  the  tax  collector  in 
the  alphabetical  order  of  the  names  of  de- 
linquents. 

The  plaintiff  company  Joins  issue  with  de- 
fendant and  intervener,  alleging  the  validity 
of  the  tax  sale.  Those  were  the  issues  of 
the  trial.  The  owner  of  the  property,  John 
y,  Harris,  plaintiff  in  inJunctlMi,  testified  i^ 
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m  the  txla]  fbat  no  notice  of  ddlnqvencx 
liad  ever  been  serred  upon  falm. 

We  are  Infonned  by  tlie  leacsed  coonad 
for  plalntUf  In  Injunction  tbat  hy  reuen  of 
tlift  fact  tbat  tbo  Interstate  Oompany  -was  re- 
lying upon  an  alleged  domicile  service  made 
npon  Harris  by  leaving  tbe  notice  at  his  resi- 
dence In  the  hands  of  Us  wife.  This  wife. 
Urs.  Harris,  was  called  to  tbe  stand  as  a  wit- 
ness, and  she  testified  ttiat  the  notice  was  not 
left  with  her. 

Tbe  deputy  of  the  tax  collector,  who  serv- 
ed notices  to  delinquents,  was  called  to  the 
witness  stand  by  the  d^endknt  to  injunction 
(the  Interstate  Land  Company,  Limited)  to 
disprove  the  testimony  of  Mrs.  Harris,  and 
testified  be  knew  Harris'  wife  by  algbt,  and 
^ke  tx>  her  when  be  met  her  at  her  house 
when  serving  notices,  and  served  a  notice  on 
ber  for  tbe  dellnqnency  of  ber  hnsband  on 
the  property  In  the  square  bounded  by  Sovth 
Bampart,  Sixth,  Dryades,  and  Washington 
streets,  on  the  11th  of  January,  1B99. 

A  notice  in  due  form,  made  in  accordance 
with  the  proTlslons  of  Act  No.  86  of  1888, 
Act  No.  93  of  1890,  Act  No.  41  of  1892.  and 
Act  Na  170  of  1888,  was  Introduced  In  evl- 
dence,  reciting  value  at  which  tbe  property 
had  been  assessed  and  the  amount  of  taxes 
dne.  It  was  signed  by  the  tax  collector.  On 
tbe  reverse  of  this  notice  the  return  was 
written  by  the  witness  who  was  deputy  tax 
cfdlector  as  befme  mentioned.  It  recites,  in 
•abstance,  tbat  be  served  a  copy  on  Harris, 
by  leaving  It  at  his  domicile  in  the  hands  of 
Mrs.  John  Y.  Harris,  a  persw  apparently 
over  the  age  of  14  years,  living  in  the  same 
domicile,  to  quote  from  the  officer's  return, 
**wboee  name  and  other  fftcts  I  learned  by 
Interrogating  the  said  Mrs.  Harris;  the  par- 
ty ber^  named  being  absent  from  his  domi- 
cile at  time  of  said  serrice" 

Tbe  testimony  shows  tbat  this  witness  was 
a  reliable  serving  officer  in  tbe  tax  collector's 
office,  vrfth  which  he  was  connected  from 
1888  until  1900.  There  is  other  testimony 
eorroborattng  tills  witness.  Proof  shows 
(tmt  not  in  tbe  return  Itself)  that  the  doml* 
cfle  mentioned  In  the  return  was  2826  South 
Bampart  street. 

Aa  relates  to  the  second  ground  relied  up- 
on by  plaintiff  In  injunction  and  Intervenei^ 
tiut  relating  to  the  alpbabetical  order  requir- 
ed In  advertising  property  of  tbe  taxpayers 
fcr  sale^t  appears  that  the  tax  collector  did 
not  advertise  the  delinquent  taxpayers 
(■moog  whom  Harris,  the  plaintiff,  was  one) 
In  alptiabetical  order.  It  placed  him  under 
the  letter  H,  but  the  name  "Handlin,"  which 
la  alphabetically  snperior,  cam*  aftw  Harris, 
b)  the  list  of  taxpi^rera. 

Opinion. 

Section  42  of  Act  No.  170,  dted  supra,  r»> 
qnlres  that  tbe  tax  collector  in  the  city  of 
Kew  Orleans  stiall  deliver  a  copy  of  notice 
«f  delinquency  to  each  taxpayer  In  persim, 
•r  tbat  he  titall  leave  it  at  hia  roidence  w 


I  place  of  buriness.  We  consider  thut  in  all 
such  cases  it  should  be  made  to  appear  wia 
veasonable  certainty  that  the  notice  has  been 
sored  as  prescribed  by  the  statute.  This, 
in  our  case,  has  been  done  by  the  officer  in 
charge  of  serving  notices. 

There  Is  no  testimony  showing  or  tending 
to  sliow  that  tbe  return  is  false.  On  tiie  con- 
trary, tbe  weight  of  the  testimony  sustains 
the  view  that  it  is  correct. 

When  the  officer's  return  is  assailed  as  in 
this  case.  In  a  case  Involving  the  regularity 
of  proceedings  in  which  jwoperty  was  sold  at 
tax  sale,  the  correctness  of  the  return  may  be 
shown  by  testimony  of  facta  preceding  or  facts 
succeeding  its  date.  Here  both  were  beard 
by  the  court,  as  evidenced  by  the  testimony, 
and  both  corroborate  the  truth  of  the  return. 

It  does  not  occur  to  lu,  as  a  matter  of  law, 
that  the  exact  observance  In  regard  to  the 
return  of  a  deputy  sheriff,  or  a  sheriff  on  a 
citation  calling  persons  to  api>ear  In  court, 
applies  to  service  by  a  deputy  tax  collector 
on  a  delinquent  debtor. 

But  the  service  and  the  return  in  the  case 
before  us  fw  decision  are  very  near  as  ex< 
act  and  as  fnll  a  compliance  as  required  by 
the  articles  of  the  Oode  of  Practice;  that  is, 
taken  and  conaldered  in  connection  with  the 
corroborating  testimony,  the  verity  of  this 
service  is  as  well  shown  as  correctness  of 
service  In  any  case  made  and  returned  under 
the  strict  requirement  of  the  Code  of  Prac- 
tice. But  plaintiff  in  injunction  and  inter- 
voier  assume  that,  as  In  case  of  the  return 
npon  a  citation,  it  must  show  what  Is  requir- 
ed by  Code  Prac  art.  201,  and  that  no 
amendment  of  the  return  can  be  made  after 
Judgment. 

We  think  that  an  excerpt  from  "City  of 
New  Orleans  Praying  to  be  Put  to  Posses 
slon,"  61  La.  Ann.  972,  25  South.  686.  is  a 
sufficient  answer  to  this  assumption. 

Tbe  strict  forms  of  law  laid  down  to  the 
Code  of  Practice  had  not  be&i  followed  in 
the  cited  case  infra  in  mattec  of  tikt  tax  titie 
Invi^ved.   The  court  said; 

"The  statutes  are  sul  generis,  and  netthv 
such  a  notice  nor  the  service  thereof  need 
possess  the  technical  sufficiency  of  the  cita- 
tion and  tbe  return  provided  for  in  the  Code 
of  Practice." 

To  that  extent  we  agree  with  the  decision 
Just  cited,  provided  always  it  be  manifest, 
as  in  this  case,  that  the  notice  of  delinquency- 
has  been  served. 

Proof  of  notice  of  a  tax  notice  has  always 
been  deemed  admissible.  City  of  New  Or- 
leans Praying  to  be  Put  Into  Possession,  61 
La.  Ann.  974,  26  South.  686;  Hoyle  et  aL  v. 
Southern  Athletic  Club.  48  La.  Ann.  883.  19 
South.  937;  Montgomery  et  al.  v.  Land  A 
Lumber  Co.  et  al.,  46  La.  Ann.  410. 16  South 
63;  In  re  City  of  New  Orleans  Praying,  etc., 
62  La.  Ann.  1076.  27  South.  592;  Hansen  v. 
Civil  Sheriff  et  al..  62  La.  Ann.  1667,  28 
South.  16T. 

With  reference  to  tbe  "domicile*'  service  Is 
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be  made  by  tibe  tax  coDector,  it  need  not  bet- 
as contended  by  plaintiff  In  inJunctloD,  strict- 
ly in  accordance  with  tbe  aerTlce  required  to 
be  made  on  citation  In  a  salt. 

There  is  no  particular  form  of  return  pre- 
scribed by  the  revenue  law  when  the  service 

at  domicile.  We  do  not  think  we  should 
read  the  article  of  the  C3ode  of  Practice  upon 
the  subject  into  the  revenue  law.  But,  says 
learned  counsel,  unless  the  tax  collector  is 
required  to  make  the  domicile  service  defined 
in  the  Code  of  Practice,  he  may  make  It  In 
any  manner  which  bis  fancy  may  suggest; 
for  example,  by  throwing  the  notice  in  the 
yard,  or  by  leaving  It  with  an  infant. 

No  such  a  domicile  service  would  be  sua- 
tained  by  any  court  The  statutes  *proTide, 
when  the  service  Is  at  domicile,  that  the 
notice  shall  be  left  at  the  residence  or  place 
of  business. 

The  statute  contemplates  a  reasonable  serv- 
ice  at  domicile,  and  a  written  return;  and, 
further,  it  lias  been  held,  as  will  be  seen  by 
reference  to  In  re  City  of  New  Orleans,  6X 
La.  Ann.  972,  25  South.  686,  that  this  return 
can  be  sustained  by  testimony  when  it  Is 
attacked  as  false,  as  It  was  attacked  In  the 
case  here. 

It  Is  not  necessary  for  us  to  go  to  the 
extent  of  holding,  as  was  held  In  Hoyle  v. 
Athletic  Club,  48  La.  Ann.  879,  19  South. 
937,  that: 

"When  the  requirements  of  the  statute  pro- 
viding for  notices  to  delinquent  taxpayers 
are  carried  out,  It  would  not  follow  that  the 
notices  were  Ineffectual  because  they  did  not 
reach  the  parties  for  whom  intended." 

In  the  case  before  us  for  decision,  the  pre- 
ponderance of  testimony  shows  that  the  no- 
tice of  delinquency  was  served.  The  officer 
so  testifies,  and  bis  testimony  Is  not  shaken 
by  the  denial  of  defendant's  wife.  He  was 
not  interested  as  the  testimony  shows,  for 
we  understand  that  he  was  not  an  officer  at 
the  date  of  the  trial. 

"His  return  of  itself  should  stand,  unless 
it  clearly  appears  that  it  was  false."  Mont- 
gomery et  al.  T.  Land  &  Lumber  Company, 
46  La.  Ann.  410,  15  South.  63. 

Moreover,  the  denial  of  a  person  In  Interest 
will  be  of  no  advantage,  for  "affirmance  evi- 
dence of  a  disinterested  witness,  corroborated 
by  public  record,  •  •  •  Is  sufficient  to 
overcome  the  bare  denial  under  oath  of  the 
party  in  Interest  upon  the  subject"  of  giving 
statutory  notice.  In  re  City  of  New  Orleans 
Praying  to  be  Put  In  Possession^  52  Le.  Ann. 
1073,  27  South.  692. 

Again: 

"The  testimony  of  disinterested  officer's 
corroborating  a  public  record  which  be  made 
held  to  overcome  the  denial  under  oath  of 
party  In  interest  as  to  notice  required  by 
Constitution  of  1879,  art  210."  Hansen  v. 
Civil  Sheriff  et  al.,  62  La.  Ann.  1565,  28 
South.  1S7. 

True,  the  statute  In  Its  wisdom  has  pre- 
scribed that  the  tax  collector  shall  tdTortlse 


sales  for  delinquent  taxes  In  alpbabetlcal  or- 
der.  Section  63  of  Act  No.  170  of  1898. 

The  failure  to  comply  with  this  provision 
(limited  as  It  is  In  this  instance)  does  not 
afford  ground  sufficient  to  set  aside  a  tax 
sale.  The  names  were  placed  In  alphabetical 
order  on  the  tax  advertisement.  Harris  was 
among  the  H's.  The  order  followed  was  suf- 
ficiently alphabetical  for  all  useful  purposes. 
Whether  "Harris"  was  placed  before  "Hand- 
lln,"  or  vice  versa,  the  Intended  notice  was 
given  by  the  advertisement  A  person  who 
is  delinquent  will  never  stop  at  the  place  in 
the  column  to  see  whether  or  not  the  de- 
linquency Is  advertised.  A  few  names  above 
or  a  few  names  below  In  the  group  contain- 
ing the  Initial  Is  notice  enough.  In  the  ab- 
sence of  all  presumption  that  tbe  taxpayer 
had  in  the  least  been  prejudiced  by  the  pub- 
lication as  made. 

We  have  reviewed  the  Issues,  and  con- 
cluded, after  the  examination,  tliat  the  Jndg^ 
ment  appealed  from  should  stand. 

For  the  reasons  assigned,  the  law  and  the 
evidence  being  In  favor  of  the  Interstate 
Land  Company,  Limited,  and  against  the 
plaintiff  in  injunction  and  the  intervener,  the 
Judgment  Is  affirmed  at  appellantfs  ocwts. 

NICH0LL8.  a  X,  recased. ' 


(U*  Ul  no 

No.  14,548. 
FBANELIN  v.  SEWALL. 
In  re  SEW  ALU* 

(Supreme  Conit  of  Louisiana.    March  80^ 

1903.) 

BALB-UCntTOAOB-BVIDDNGB-AIITKBNTIO 
ACT. 

As  Bdates  to  the  Facts. 

1.  The  seller  signed  the  sale,  which  she  snes 
to  have  changed  to  a  mortgage.  She  swore 
that,  in  signing  the  sal^  she  intended  for  it  to 
be  a  mortgage. 

The  buyer  swore  tbat  there  was  no  Bnelt 
aneemeat. 

No  written  testimony  shows  that  It  was  not  a 
sale,  and  the  testimony  admitted  over  objection 
is  neither  direct  nor  eondtudve. 

The  fact  that  there  was  no  actual  delivery 
of  the  property,  and  that  the  bayer  eald  that  h« 
would  not  put  her  out  of  houae  and  home, 
would  not  Justify  changing  the  character  of 
the  act  from  a  sale  to  a  mortgage. 

Aa  Relates  to  Law. 

2.  "An  authentic  act  makes  full  proof  asftidst 
the  parties."   Civ.  Code,  art  22S& 

3.  In  the  absence  of  written  evidence,  and 
In  the  absence  of  Interrogatories  on  facts  and 
articles,  or  proof  of  error  or  fraud  (witb  only 
contradictory  testimony),  the  court  will  not  hold 
that  the  act  la  a  mortgage,  although  on  Its  face 
it  is  an  absolute  sale.  An  authentic  deeid  can- 
not be  entirely  changed  without  evidence  more 
certain  and  direct  than  tliat  offered  by  plaintiff, 
and  contradicted,  as  it  ia,  by  defendant's  tas- 
tltaoay. 

4.  The  stability  of  tide  requires  that  an  act 
shall  ranain  undianged,  vnless  It  be  eridanced 

*BtfMarlBf  denlsd  Hay  U.  IML 
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tbat  downright  fraad  or  error  hu  been  eonunlt- 
ted. 

(Sjllabtu  br  tbe  Court.) 

Action  b7  Nancy  Franklin  against  John  A. 
Sewall.  Judgment  for  defendant  was  re- 
versed hy  the  Ck)urt  of  Appeal,  and  defend- 
tut  applies  for  certiorari  or  writ  of  review. 
Jodgment  of  district  court  rdnstated. 

Btaepberd  ft  Land,  fw  applicant  Darld 
Thompson  Land,  for  respondent. 

BREAUX,  J.  Plabittfl  brangtat  tbla  rait 
before  the  district  court  of  Gaddo  parlsb  for 
a  Judgment  decreeing  tbat  an  act  of  sale 
from  ber  to  defendant,  Sewall,  of  data  Jann* 
ary  6,  1899,  l8  an  act  of  mortgage;  and  she 
asks  to  have  It  cancded  and  erased  from  tbe 
records  on  her  paying  to  Mr  Bewail,  the  de> 
fendant,  tbe  debt  and  Invest  in  tbe  deed^ 
as  the  price. 

Statement  of  the  Case. 

Plaintiff,  after  setting  up  her  claim  to  the 
land  in  dispute,  avers  that  she  is  an  Ignorant 
colored  woman,  unable  to  read  or  write,  and 
tbat  she  borrowed  from  the  defendant  f  1S<^ 
and  Intended  to  secure  the  payment  of  same 
by  mortgaging  tbe  above  property  to  said 
Sewall,  but,  through  error  and  Ignorance  of 
her  rights.  Instead  of  granting  a  mortgage 
on  said  property,  she  signed  what  purports 
to  be  an  act  of  sale  to  said  Sewall  of  said 
property,  for  fl75  cash,  although  It  was  not 
ber  Intention  to  sell,  but  to  mortgage,  tbe 
property. 

Plaintiff  says  that,  after  she  borrowed  the 
amount  from  defendant,  with  a  portion  of  It 
she  built  on  the  lots  claimed  to  have  been 
bought  by  defendant  two  small  houses,  and 
that  about  July  1,  1889,  she  turned  over 
these  two  houses  to  defendant,  and  requested 
him  to  collect  rent  thereon,  and  to  credit 
same  on  the  money  she  had  borrowed.  She 
alleged  tbat  she  had  always  retained  posses- 
don  of  the  property;  that  this  property,  at 
the  date  of  the  deed  she  assails  as  not  a 
■ale,  was  worth  largely  in  excess  of  $175,  the 
asserted  purchase  price.  It  appears  that  the 
property  was  worth  about  $600. 

Testimony  for  plaintiff  as  to  error  Is  to 
tbe  effect:  That  plaintiff  is  an  old  colored 
woman,  who  cannot  sign  her  name.  That 
sbe  borrowed.  $150  from  defendant  for  one 
year  at  10  per  cent  Interest.  Tbat  the  deed 
was  not  read  to  her.  Tbat  she  did  not  think 
that  the  clerk  read  the  deed  to  her.  That 
be  just  said,  "Touch  the  pen."  The  deed  was 
already  written  np,  and  the  defendant  car- 
riad  them  in,  and  said,  "Take  the  pen,"  and 
tb^  touched  the  pen.  No  witnesses  to  the 
sale  were  present  That  she  did  not  have  tbe 
deed  read,  because  she  was  depending  on  de- 
fendant That  sb*  prevlonslT  had  twugbt 
propoty* 

Defendant,  on  the  other  hand,  as  a  wlt- 
ness,  swore  that  tbe  deed  was  read  to  plaln- 
tm  by  the  clerk  befora  whom  It  was  passed* 
M  80.-29 


and  tbat  th^  was  no  agreement  or  nnder- 
standing  that  it  was  to  be  anything  but  a 
sale.  Mr.  Leonard,  tbe  clerk,  tMtifled  that 
the  deed  was  In  bis  bandvrrltlng,  and  was 
passed  in  presence  of  two  vritnesses,  and 
that  it  was  always  bis  custom  to  explain  tbe 
contents  of  deeds  when  th^  were  not  read 
In  full. 

Defendant,  in  his  answer  to  plaintiff's  peti- 
tion, denies  plaintiff's  allegations,  and  avers 
that  be  purchased  the  property  outright 

Tbe  husband  of  plaintiff,  by  whom  she  was 
authorized  to  contract,  died  since  the  deed 
was  executed. 

The  Judge  of  the  district  court  wrote  an 
elaborate  opinion,  and  dismissed  plalntifF's 
suit,  with  costs,  reserving  her  legal  rights  to 
bring  an  action  of  lesion  according  tp  law. 

As  the  questions  in  dispute  were  carefully 
considered  by  tbe  Judge  of  tbe  district  court, 
and  afterward,  on  appeal,  by  the  Court  of 
Appeal,  reversing  the  lower  court,  we  will 
insert  here  a  synopsis  of  the  opinion  of  each 
tribunal.  The  Judge  of  the  district  court 
said  In  bis  opinion: 

Tbat  the  act  of  sale  Is  authentic  In  form; 
that  he  admitted  parol  testimony  to  show 
fraud  or  error;  that  error  as  to  the  nature 
of  the  contract  will  render  it  void.  Here  the 
district  court  propounds  tbe  question  whether 
the  evidence  shows  errw  sufficient  to  Invali- 
date the  contract  or  change  Its  nature.  Tbe 
court  a  qua  summarized  the  testimony  of  each 
of  the  parties,  which  Is  In  the  main  as  be- 
fore stated,  and  afterward  said  that  It  is 
not  pretended  or  alleged  that  there  was  any 
artifice  or  deception  practiced  on  plaintiff  to 
Induce  the  belief  that  the  instrument  was  an 
act  of  mortgage;  that  U  she  did  not  require 
the  inatmment  to  be  read  or  explained  to 
her,  it  was  an  omission  for  which  she  had 
none  to  blame  but  herself. 

The  court  further  said:  Where  a  person 
signs  an  act  without  reading  it  be  cannot 
avail  himself  of  error  resulting  therefrom, 
when  the  party  practiced  no  fraud  (citing 
Allen,  West  &  Bush  v.  Whetstone  et  al.,  35 
La.  Ann.  850),  and  that  a  person  seeking  to 
avoid  a  contract  on  the  ground  of  error  must 
also  show  improper  influence  of  the  other 
contracting  person  (Watson  v.  Bank,  22  La. 
Ann.  14);  that  the  allegation  of  error  as  to 
the  nature  of  the  contract  Is  not  shown  by 
the  evidence. 

The  learned  Judge,  after  laying  down  these 
propositions,  took  np  the  question  whether 
parol  Is  admissible  to  prove  that  an  uncon- 
ditional sale  was  intended  as  a  security  for 
the  payment  of  money,  and  found  an  answer 
in  the  rule  tbat  an  absolute  sale  by  authentic 
act  cannot  be  changed  or  varied  by  parol 
evidence. 

Said  tbe  court  In  this  opinion: 

"PlalntifTs  counsel  argued  that  parol  proof 
by  the  witnesses  of  the  price  and  of  tbe  con- 
tinued possession  of  the  vendor  Is  admissible 
for  the  purpose  of  proving  that  an  absolots 
sale  was  Intended  ms  a  mere  aecnrlty." 
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After  having  rcTfewed  tbe  declBlons  cited 
by  plaintiff*!  counsel,  tbe  court.  In  answer 
to  counsel's  contention,  concluded  that  they 
related  to  sales  made  with  the  right  of  re- 
demption in  fraudem  legis,  but  that  In  no 
case  cited  by  counsel  for  plaintiff  the  doc* 
trine  announced  In  the  decision  applied  to 
absolute  sales. 

The  decisions  reviewed  are:  Parmer  t. 
Hangham  et  al.,  81  La.  Ann.  848,  which 
holds,  briefly  stated,  that  thae  was  a  coun- 
ter letter  In  that  decision. 

Shelly  T.  Shelly,  36  La.  Ann.  100.  The 
contract  was  shown  by  Interrogatories  on 
facts  and  articles. 

Howe,  Ex'r,  T.  Powell  et  al.,  40  La.  Ann. 
807,  4  Soutb.  450.  It  was  a  redeemable,  and 
not,  as  In  this  case,  an  absolute  sale. 

In  Collins  T.  Pellerln,  6  La.  Ann.  00,  there 
was  a  counter  letter. 

In  Le  Blanc  t.  Boucherean,  16  La.  Ann. 
11,  there  was  a  sale,  with  right  of  redemption. 

Tbe  court  found  It  had  been  nnlformly  held 
that  tbe  verity  and  reality  of  authentic  acts 
of  sale  can  be  assailed  by  the  parties  thereto 
only  In  two  ways,  via.,  by  means  of  a  counter 
letter,  secured,  or  by  the  answer  of  the  other 
party  to  the  Interrogatories  on  facts  and  arti- 
cles; citing  Godwin  t.  Neustadtl,  42  La.  Ann. 
738,  7  South.  744;  Thompson  T.  Herring,  45 
La.  Ann.  991,  13  South.  S98. 

Tbis  doctrine  la  In  conformity  with  the 
plain  proTisIon  of  the  OItU  Code,  said  the 
court,  with  reference  to  authentic  acts  and 
sales  of  Immovables;  that,  while  the  Supreme 
Court  seems  to  have  modifled  tbe  rules  of 
evidence  as  to  redeemable  sales,  the  Code  has 
been  strtctiy  adhered  to  in  cases  of  absolute 
sales  of  Immovable  property;  that  sales  with 
the  pact  of  redemption  can  be  considered  as 
alienations  only  when  the  price  is  adequate, 
and  possession  delivered  (Howe,  Ex'r,  v.  Pow- 
eU  et  al.,  40  La.  Ann.  809,  4  South.  450);  that 
In  most  redeemable  sales  the  purchaser  Is  a 
mere  money  lender,  the  sale  Is  made  to  secure 
the  loan,  and  when  the  price  Is  Inadequate  tbe 
law  looks  upon  tbe  transaction  with  suspi- 
cion. 

That  while  In  absolute  sales  the  law  de- 
clares that  the  authentic  act  la  full  proof  of 
the  agreement  contained  In  It  against  the 
contracthig  parties,  unless  It  be  declared  and 
proved  a  forgery,  the  acknowledgment  of  pay- 
ment  made  therein  cannot  be  contested  (Civ. 
Code,  arts.  2238,  2287),  and  that,  in  sales  of 
Immovables,  parol  evidence  shall  not  be  ad- 
mitted against  or  beyond  what  is  contained 
In  the  acts.  Plaintiff  seeks  to  show  by  parol 
that  the  agreement  was  not  to  sell,  but  to 
mortgage,  and  that  she  did  not  receive  tbe 
tfum  of  money  mentioned  In  tbe  act,  but  a 
less  amount.  Brooks  v.  Wortman,  22  La. 
Ann.  492.  Again  tbe  court  said:  "An  au- 
thentic act  cannot  be  assailed  in  this  manner. 
Plaintiff's  whole  case  hinges  on  proof  of  the 
alleged  error,  viz.,  that  she  Intended  to  mort- 
gage the  property,  but  was  Induced  by  de> 
feudant  to  ilgn  an  act  of  sale,  not  knowing 


tbe  nature  of  the  contents  of  tbe  hutnunent** 

That  tbe  evidence  falls  to  show  such  a  stats 
of  facts.  Plaintiff's  testimony  is  contradict- 
ed by  that  of  defendant  as  to  what  tbe  na- 
ture of  their  agreement  was,  and  as  to  what 
passed  before  tiie  notary;  also  by  the  testi- 
mony of  the  notary  that  be  always  explains 
to  tbe  parties  tbe  contents  of  acti^  wboi  tbsy 
are  not  read. 

That  such  an  allegation  of  error  as  tiut 
made  by  plaintiff  must  be  supported  by  clear 
proof  of  mistake  superinduced  by  tlie  fnnd 
of  the  other  party. 

The  court  states,  where  the  form  of  a  con- 
tract of  sale  is  given  to  a  mortgage  between 
the  parties  to  the  conveyance  the  real  nature 
of  the  conveyance  must  be  Mtabllshed  by 
counter  letter.  Frost  v.  Bebout,  14  La.  108. 

That  the  example  given  In  Civ.  Oode,  art 
1841,  of  error,  has  no  application,  said  the 
court,  to  written  contract;  that  fraud  is  not 
alleged;  and  that,  If  plaintiff  sold  the  proper^ 
ty  for  less  than  half  its  value  at  the  date  <tf 
the  contract,  she  has  stlU  a  plain  and  ade- 
quate remedy  by  action  of  lesion. 

When  the  case  came  np  before  fbt  Court 
of  Appeal  tor  decision,  that  learned  court 
was  equally  as  Industrious  in  consulting  deci- 
sions, and  was  as  emphatic  in  support  of  « 
contrary  view. 

Onr  esteemed  Brother  Judge  Porter,  as  at- 
gan  of  that  court,  said,  in  substance  that 
plaintiff  had  not  consented  to  a  aal^  and 
hence  tbe  contract  ought  not  to  stand  as  a 
sale.  Tbe  court  reviewed  the  dedslons  cited 
by  the  district  court,  and  expressed  vlewa 
different  from  that  court  regarding  two  of  the 
dedsions  cited  by  the  former.  The  court  al- 
so reviewed  the  facts,  and  found  them  favor- 
able to  plaintiff's  contention,  to  a  greats  de- 
gree  than  found  by  the  Judge  of  the  district 
court  They  said  that  sbe,  and  not  defend- 
ant  paid  the  taxes  for  tbe  year  preceding 
the  date  of  sale;  that  defendant  some  time 
after  the  deed  had  been  signed,  said  to  plain- 
tiff not  to  be  concerned  that  she  would  not 
be  turned  out  of  home.  These  and  other 
facts  are  construed  as  showing  that  plain tUf 
still  retained  a  right  In  tbe  property. 

Passing  to  the  question  more  particularly 
of  law  discussed,  we  find  that  the  court  held 
that  in  courta  of  law  and  equity  blended, 
the  degree  of  negligence,  as  relates  to  sign- 
tog  deeds  without  properly  understandluff 
them,  gives  rise  to  Issues  which  tbe  court 
must  determtoe  In  each  caae  from  tbe  circum- 
stances, having  regard  for  the  condition  and 
relations  of  parties. 

Tbe  court  said  that  which  Is  well  known 
that  in  view  of  the  simplemlndedness  and 
credulity  of  old  negroes,  and  their  Implicit 
reliance  upon  the  "white  folks"  In  matters 
of  this  kind,  they  were  not  prepared  to  hold 
that  plaintiff's  failure  to  bave  the  deed  read 
to  ber  and  explained  before  signing  It  was, 
under  the  circumstances,  such  gross  negli- 
gence as  to  Justify  a  court  of  Justice  In  refos- 
ing  to  zlgtat  an  error  of  wbltdLibe  is  tbe  tI«> 
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tim.  The  ClTtl  Oode^  art  1S41,  prorUM  that 
error  aa  to  the  nature  of  the  contract  will 
render  It  redd.  We  have  been  unable,  tttae 
a  most  careful  aearch,  to  find  a  single  case  la 
wblch  our  Supreme  Court  has  considered  or 
Inteipreted.  this  articl&  We  fully  realize, 
Bald  the  court  the  binding  force  and  effect 
of  solemn  written  agreement,  and  agree  with 
the  learned  Judge  of  the  lower  court  that  they 
ought  not  to  be  set  aside,  except  for  the 
weightiest  reasons,  but  we  think  that  the 
present  case  comes  well  within  this  rule. 
Bren,  If  we  were  less  certain  of  our  position, 
we  should  In  this  case  follow  the  rule  laid 
down  in  Therlot  t.  Cbaudolr,  17  La.  447, 
wherein  the  court  set  a^de  a  contract  for  er- 
ror of  fact,  and  said: 

"In  such  a  case,  when  doubtful,  the  court 
wHl  decide  In  favor  of  htm  seeking  to  avoid 
a  loss,  against  blm  seelclng  to  gain." 

Judge  Pogb,  ot  the  Court  of  Appeal,  hand- 
ed down  a  carefully  prepared  concurring 
opinion. 

We  bare  abbreviated  the  vlewa  as  above, 
and  Inserted  .them  In  our  statement  of  the 
case,  because  they  set  forth  the  issues  In  all 
their  bearings.  Ttie  attention  given  by  our 
learned  Brothers  to  the  questions  involved 
manifest  their  great  desire  to  do  Justice  be- 
tween the  parties. 

Opinion. 

There  can  be  no  question  that  If  the  deed 
was  not  an  absolute  conveyance  of  the  title, 
and  defendant  accepted  It  as  security  and  a 
mortgage,  the  one  who  grants  can.  In  eQulty. 
prore  the  fact  by  parol. 

Here  the  deed  Is  an  absolute  conveyance  of 
title  upon  the  face  of  the  papers.  Can  we, 
In  the  absence  of  an  allegation  and  proof  of 
fraud  or  error,  a  coimter  letter,  or  Inteiroga- 
torles  on  facts  and  articles,  go  behind  the 
thee  of  the  deed,  and  set  It  aside  upon  the 
conflicting  testimony  wblch  we  have  review- 
ed, and  of  which  we  have  made  a  summary? 

We  do  not  think  that  the  view  for  which 
plaintltr  contends  finds  support  In  the  differ- 
ent articles  of  our  Civil  Code,  which  seem  to 
US  directed  against  the  admissibility  of  parol 
testimony  to  affect  title  to  Immovable  prop- 
erty. The  fundamental  rule  Is  that  title  to 
real  property  can  neither  be  destroyed  nor 
created  by  parol,  and  cannot  be  thereby  af- 
fected, except  under  proper  allegation  and 
proof. 

The  decisions  are  that  a  sale  h  rSm^rfi  for 
an  Insignificant  price  vrlU  not  hold  as  a  sale 
a.fter  the  time  to  redeem  has  passed,  but 
that  it  is  to  be  considered  as  a  mortgage. 
This  la  the  extent  to  which  the  rullog  has 
gone,  and  no  further,  In  the  abaencie  of  the 
condition  to  which  we  have  referred ;  that  Is, 
arising  because  of  error  or  fraud,  or  be- 
cause of  the  agreement  between  the  parties, 
or  the  dedsory  oath  of  the  asserted  buyer. 

True,  the  price  was  less  than  half  the  val< 
ne  of  the  property,  but  It  was  not  Insignlfl 
i»nt. 
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Tin  right  wUeh  !■  to  In  Implied  la  not; 
as  we  understand,  to  be  defeated  post  litem 
In  the  manner  that  plaintiff  Intimated,  or, 
rather,  suggested. 

True,  alao,  that  ptaintlfl  remained  In  poih 
session;  but  that,  of  Itself,  does  not  change 
the  nature  of  the  ac^  If  it  was  an  absolute 
conveyance. 

True,  one  of  the  wftnesses  (Johnson)  awora 
that  defendant  aald  (quoting  from  hla  testi- 
mony): 

"If  I  am  not  mistaken,  then  Itc  Bewail 
[the  defendant]  came  to  me.  and  said  that  he 
had  a  mortgage  on  the  property,  or  a  bUl  of 
sale,  or  something.  I  don't  remember  what" 

This  Is  not  testimony  upon  which  to  hold 
that  a  -deed  does  not  evidence,  as  it  appears, 
a  sale,  but  that  It  Is  a  mortgage.  It  was  tes- 
timony of  a  casual  utterance  long  after  the 
Bale. 

If  she  bunt  a  house  on  the  property,  or 
two  bouses,  or  other  ImiuroTements,  she  does 
not  lose  the  right  to  recover  therefor;  but 
that  also  would  not  be  a  fact  militating 
against  the  sale,  as  not  being,  as  It  appears,  a 
sale  Subsequent  conduct  or  nttcrancaa,  ai 
here,  cannot  affect  authentic  acts.  ^ 

"Neither  should  parol  evidence  be  admit- 
ted against  w  beyond  what  Is  contained  In 
the  acta,  nor  on  what  may  have  been  said 
before,  or  at  the  time  of  making  them,  m 
ahice."   Civ.  Code,  art  2276. 

"The  authentic  act  Is  full  proof  of  the 
agreement  contained  In  it  against  the  con- 
tracting parties."   Civ.  Code,  art  2236. 

This  article  was  enforced  In  Godwin  T* 
Nenatadtl,  42  La.  Ann.  788^  7  Sonth.  744. 

A  person  cannot  Invoke  a  want  of  lutein 
tlon,  when  she,  without  Inducement  or  de- 
ception of  any  kind,  signed  the  deed. 

But  plaintiff  calls  attention  to  the  article 
which  declares  that  error  as  to  the  nature  of 
the  contract  win  render  It  void;  that  Is,  as 
we  take  It  when  the  two  minds  do  not  meet 
and  agree  In  matter  of  an  unwritten  con- 
tract But  here  a  different  proposition 
arises.  The  seller  signed  an  authentic  deed 
of  sale  of  immovables. 

"Parol  testimony  Is  not  admissible  to 
change  title  to  Immovable  property."  Jcmee 
T.  Jones,  61  La.  Ann.  614,  2S  South.  36& 

"Parol  evidence  is  not  admissible  when 
the  contract  evidences  title  to  Immovables." 
City  of  Baltimore  t.  New  Orleans,  4S  La. 
Ann.  B26,  12  South.  878. 

In  Morrla  Terrenolre;  S  La.  Ann.  4BS, 
the  court  said: 

"The  plaintiff  diarges  fraud  against  the 
defendant,  and  fraud  can  always  be  proved 
by  parol  evidence." 

Here  we  have  seen,  no  frand  la  charged. 

The  property  was  sold.  This  Is  the  decla- 
ration contained  In  the  deed,  which  eviden- 
ces the  Intention  of  the  parties.  This  poor 
plaintiff  cannot  change  the  deed  from  a  de- 
liberate sale  to  a  mortgage  testifying  that 
the  declaration  she  signed,  and  which  aha 
consented  to,  was  not  her  declaration,  and 
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did  not  cover  ber  Intentiim.  It  was  the 
bigheBt  erldence  of  her  Intention,  vhlcb  can- 
not be  changed  after  the  deed  by  declaring 
that  she  did  not  Intend  to  sign  the  deed  she 
did  sign. 

It  may  be  a  bard  caae,  althoogh  It  aeema  to 
m  that  ihe  Is  not,  If  It  be  as  argued,  with- 
out remedy,  yet  we  must  adhere  to  a  rule 
which  we  understand  Is  well  settled;  other- 
wise a  party  to  an  act  would  be  rendered 
subject  to  suits  whenew  the  other  par^ 
fancied  that  he  had  not  consented,  or  that 
what  he  Intended  was  not  an  absolute  sale, 
but  a  mortgage; 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peal Is  avoided,  reversed,  and  annulled. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  district  court 
is  restated,  and  It  Is  made  ttie  Judgment  of 
the  Supreme  Court;  plaintiff  and  appellee 
paying  costs  of  this  court  and  of  the  Court 
of  Appeal. 


(110  La.  wi) 

No.  14,S52. 

BANK  OP  JEANEBETTH  v.  8TANS- 
BURY.» 

(Supreme  Court  of  LouiBiaoa.   March  2.  1903.) 

HOMESTEAD-PROPERTY  IN  INDIVISION-MORT- 
OAOB^-OCCUPATION  AS  RESIDBNCS^- 
INTERVENTION— WAIVBR. 

1.  Property  whilst  held  In  Indlvialon  cannot 
become  affected  hj  the  homestead  exemption. 
Nor  can  a  mortgage  affecting  an  andivfded  in- 
terest in  BQch  propOTty  be  defeated  by  a  sobse- 
quent  paitition  thereof  in  liind. 

2.  Under  the  present  as  nader  pre-existing 
laws,  the  debtor  setting  up  the  homestead  ex- 
emption as  against  a  creditor  seeking  to  enforce 
a  mortgage  must  show  that  he  occupied  the 
property  as  a  lestdeoce,  as  well  wh^  the  mort- 
gage attached  as  when  it  was  sought  to  be  en- 
forced. 

S.  The  iuterrention  in  an  act  of  mortgage 
of  the  mortgagor's  wife,  and  her  waiver  of  any 
rights  that  she  may  have,  Is  not  a  waiver  of  the 
homestead  by  the  husband,  as  contemplated  by 
article  246  of  the  Constitution. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  Court,  Parish 
of  Iberia;  T.  Don  Foster,  Judge. 

Action  by  the  Bank  of  Jeanerette  against 
James  H.  Stansbury.  Judgment  for  plaln- 
tlll.  D^endant  appeals.  Affirmed. 

Broussard,  Dulany  St  Broossard,  for  ap- 
pellant Walter  J.  Bufte  &  Bra,  for  appel- 
lee. 

Statement 

MONBOE,  J.  This  Is  an  action  via  ordl- 
narla,  In  which  the  plalntlfT  prays  for  Judg- 
ment upon  two  promissory  notes,  with  rec- 
ognitloo  of  mortgage.  The  defendant  ad- 
mits the  execution  of  the  notes,  and  of  the 
mortgage  on  45  acres  of  land,  purporting  to 
secure  them,  but  alleges  that  he  Is  the  owner 
of  only  22%  acres  thereof,  and  that  the  re> 
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malnder  is  owned  by  hts  minor  cbUdren.  Is- 
sne  of  his  first  marriage.  He  also  alleges 
that  his  "portion  of  said  property  Is  a  divid- 
ed half,  •  •  •  and  has  been  occupied  by 
himself  as  a  home  for  himself  and  family 
for  many  years";  that  It  consUtutes  all  th« 
property  owned  by  him,  and  Is  vrorth  about 
$800.  He  further  alleges  fliat  he  now  has  a 
wife  and  several  children,  issue  of  his  mar- 
riage with  her.  dqiiendent  upon  him  for  snp> 
port,  and  he  cHalniB  tbe  land,  to  which  he 
asserts  title  as  a  homestead.  There  was 
Judgment  for  plaintiff,  with  recognition  of 
mortgage  on  that  portion  of  the  land  which 
the  defoidant  claims,  and  he  has  appealed. 

It  appears  fran  some  of  tbe  documentary 
evidence  In  the  record  that  80  of  tbe  4S 
acres  mortgaged  to  tbe  plaintiff  were  acquir- 
ed by  the  defendant  aftw  the  death  of  his 
first  wife;  but  It  is  admitted  by  the  plain- 
tiff "that  though  the  whole  property  was 
mortgaged  by  defendant,  one-half  was  owned 
by  his  minor  children,  and  Is  not  subject  to 
the  mortgage.**  We  tiierefbre  conclude  Oat 
there  Is  some  further  explanation,  as  to  the 
title,  than  Is  afforded  by  the  evidence,  and 
that  the  entire  tract  was  acquired  by  the 
defendant  as  community  property  during  bin 
first  marriage,  and  whilst  the  Oonstitutlon  of 
1879  was  In  force.  The  defendant,  however, 
lives  In  a  house  owned  by  him.  but  situated 
apon  adjoining  land,  owned  by  A.  L.  Men- 
not,  and  bas  never  lived  upon  the  tract  In 
question,  nor  does  it  appear  that  there  baa 
ever  been  any  residence  or  other  Improve- 
ments thereon,  save  the  fence  by  which  tt  la 
surrounded;  nor  yet  does  It  appear  that  any 
claim  to  homeAead  wlQi  respect  thereto  wu 
ever  made  or  registered  during  the  existence 
of  the  first  community,  which  terminated  De- 
cember 18,  1802,  or  whilst  tiie  Constltutioii 
of  1879  was  In  ftirce.  The  mortgage  In  favor 
of  the  plaintiff  was  Imposed  in  1899,  and  It  ta 
admitted  by  the  defendant  that  the  prc^ierty 
was  then  held  in  Indlvlslon  betweoi  himself 
and  his  minor  children  of  the  first  marriage^ 
and  that  a  Judicial  partition  In  kfaad  baa 
since  been  effected  at  the  Instance  of  one 
of  his  co-owners,  who,  according  to  the  rec- 
ord, was  emancipated  by  Judgment  of  court 
The  facts  In  this  connection,  as  th^  appear 
from  the  record,  are  that  the  last  mabirlng 
note  of  the  two  notes  sued  on  fell  due  tn 
January,  1001;  that  In  October  of  that  year 
the  minor,  who  was  Just  then  emandpated, 
sued  for  a  partition;  that  the  plabitiff  bere 
thereupon  filed  this  suit  and  a  few  days  lat- 
er Intervened  In  the  partition  proceeding 
for  the  purpose  of  resisting  the  demand  of 
the  plaintiff  In  that  proceeding;  and  that  In 
January,  1902,  there  was  Judgment  decreelttg 
the  partition  as  prayed  for,  and  dismissing 
the  Intervention,  followed  in  May  by  the 
Judgment  now  under  consideration  on  appeaL 
It  Is  sbovni  that  the  defendant  has  a  wife, 
as  he  alleges;  that  there  are  several  minor 
children,  issue  of  his  present  marriage,  in 
addition  to  those  bom  of  th&'flrrt  mfuilTc?: 
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and  that  neitber  be  nor  tbey  haTe  any  prop- 
erty except  tbe  borne  In  wblcb  th^  live  and 
tbe  tract  of  land  concerning  wblcb  tiUa  Utl- 
gatlOQ.has  arlien.  It  la  also  abown  tbat, 
wbllBt  tbe  defendant  Urea  open  an  adjoining 
tract  be  occnplee  tbe  tract  In  question  in  tbe 
sense  tbat  he  caltlvates  ft  and  keeps  bis 
hogs  there.  Tbe  only  fact  remaining  to  be 
noticed  Is  that  In  tbe  mor^ge  to  tbe  plain- 
tiff tbe  defendant's  wife  Intervenes,  and  de< 
Clares  "that,  taking  cognizance  of  these  pres- 
ents, she  does  hereby  ratify  and  approve  tbe 
mortgage  herein  granted  by  her  husband,  and 
does  hereby  renounce  to  any  and  all  rights 
that  abe  may  ban  or  could  have  In  and  to 
tbe  property  herein  mortgaged,  further  obli- 
gating herself,  In  case  of  nonpayment  of  the 
mortgage,  to  make  no  demand  for  any  claim 
tbat  she  might  have  or  could  have  to  tbe 
aame." 

Opinion. 

The  case  presents  three  propositions,  wblcb 
may  be  stated  from  tbe  plaintiffs  point  of 
view  as  follows: 

a)  That  tbe  mor^ge,  bavli^  been  ^ven 
iqicm  property  'held  by  tbe  mortgagw  in  ta- 
dlTlsIon  with  others,  cannot  be  defeated 
quoad  the  mortgagofa  ioterest  by  a  subse- 
quent partition  of  tbe  pn^erty. 

(2)  Tbat  tbe  property  In  question  cannot 
be  successfully  claimed  as  a  homestead  by 
tbe  defendant,  for  the  reason  that  It  Is  not, 
and  has  never  been,  occupied  by  him  as  a 
bom& 

(3)  That  the  declaration  of  defendant's 
wife,  as  ccHitalned  In  the  act  of  mortgage, 
omonnts  to  a  waiver  of  ibs  homestead. 

1.  It  will  be  observed  from  the  statement 
which  precedes  this  opinion  that  during  the 
existence  of  the  first  communis,  and  prior 
to  the  time  at  which  the  title  to  the  property 
In  qaestlim  vnted  In  indivlslon  In  the  defend- 
ant and  his  children,  no  steiHi  such  as  were 
required  by  tbe  Constitution  of  1870  were 
takffl  to  set  the  property  apart  as  a  home- 
stead; In  other  words.  It-  was  not  so  register- 
ed. This  case  therefore  differs  from  the 
cases  of  Maxwell  t.  Roacb,  106  I^a.  123,  SO 
South.  SSI,  and  Lyons  v.  Andry,  106  La. 
8S6.  81  South.  88,  OS  L.  B.  A.  724,  87  Am.  St 
Rep.  299,  in  which  It  has  been  held  that 
**a  homestead  right  is  not  necessarily  termi- 
nated by  the  dissolution  of  tbe  community 
by  tbe  death  of  one  of  the  spouses";  and  It 
falls  within  the  doctrine,  established-  by  re- 
peated decisions  to  tbe  effect  tbat  tbe  right 
of  homestead  cannot  exist  with  respect  to 
property  held  In  Indlvislon,  of  ^Ich  doctrine 
tills  court  has  said:  "This  doctrine  was  first 
announced  In  Henderson  v.  Hoy,  26  La.  Ann. 
156k  was  affirmed  In  28  La.  Ann.  355  IBorrpn 
V.  Sc^Ilbellos]  and  608  [Simon  v.  Walker], 
and  Is  ft  rule  of  property.**  Brannin  v.  Worn- 
ble.  Sheriff,  32  La.  Ann.  808.  See,  also,  to 
the  same  effect  Grelg  v.  BasHn,  30  La.  Ann. 
1130;  Cole  T.  La  Cbambre,  31  La.  Ann.  41; 
Gilmer  v.  0*Xeal,  Sheriff,  et  al.,  32  La.  Ann. 


983;  Soulier  v.  Sheriff  et  al.,  37  La.  Aon.  162. 

When,  therefore,  the  mortgage  here  sued 
on  was  given,  tbe  undivided  Interest  of  the 
plaintiff,  upon  which  it  took  effect,  was  not 
exempt  or  susceptible  of  exemptlcHi,  as  a 
homestead.  Tbe  defendant  however,  asserts 
tbat  tiie  question  Is  to  be  determined  with 
reference  to  the  status  of  the  property  at  the 
time  that  tbe  plaintiff  undotook  to  enforce 
bla  mortgage,  rather  than  the  status  at  tlie 
time  that  the  mwtgage  was  executed,  and 
that  when  the  plaintiff  sought  to  enforce  bis 
mor^ge  there  had  been  a  partition  in  kind, 
aa  a  reault  of  which  be  (tbe  defendant)  bad 
become  sole  owner  of  22^  out  of  tbe  acres. 
We  do  not  find  it  to  be  a  fact  tbat  a  par^ 
titlon  bad  been  effected  whai  the  plaintiff 
sought  to  enforce  its  mortgage.  The  action 
for  partition  was  b^cnn  October  81.  1901. 
The  plaintiff  brought  the  instant  suit  Decem- 
ber 6,  1901,  and  thereafter,  iipon  January  4, 
1902,  tbe  judgment  of  partition  vras  rendered 
and  signed. 

But  it  it  bad  been  otlierwia^  tbe  reault 
would  be  ttie  same.  Tbe  question  InvolTed 
was  eat^^cally  decided  In  tbe  case  of 
Brannin  t.  Womble,  Sheriff,  and  affirmed  in 
OUmer  v.  O'Neal,  Sheriff,  supra;  this  court, 
in  tlie  case  last  mentl<med.  saying: 

"Id  a  case  recently  decided  by  us  at  Mon- 
roe, and  not  yet  reported  [referring  to  the 
cose  of  Brannin  v.  Womtde,  Sheriff]  we  held 
that  where  a  special  mortgage  was  given, 
the  mortgage  and  homestead  rlgbts  must  be 
governed  by  tbe  state  of  facts  existing  at 
the  date  of  tlie  mortgage.  There  the  debtor 
owned  and  mortgaged  the  undivided  three- 
fourths  of  an  immovable*  which,  by  reason 
of  the  indivlslon,  was  not  subiect  to  tbe 
homestead  dalm.  *  *  *  He  subsequently 
acquired  the  remaining  fourth,  and  then 
claimed  the  homestead  wblcb  was  denied. 
For  tbe  reuons  given  In  tbat  decision,  we 
now  hold  that  Inasmuch  aa  at  the  date  oC 
tbe  Templeton  mortgage  Qilmer  did  not  re- 
side on  the  property,  he  had  no  homestead 
right  therein.  The  propertr  came  imder  the 
mortgage  free  therefrom,  and  he  could  not 
alter,  diminish,  and  pro  tanto  destroy  tbe 
effect  of  tbe  mortgage  by  subsequently  mov- 
ing on  tbe  property  and  daimlng  the  ex  post 
facto  homestead.** 

Tbe  decision  in  Oamier  v.  Sheriff  et  ml., 
39  La.  Ann.  884,  2  South.  797.  upon  wblcb 
defendant's  counsel  rely  as  holding  a  differ- 
ent doctrine,  was  predicated.  In  part  at  least, 
upon  tbe  fact  tbat  tbe  homestead  exemption 
bad  attached  to  the  whole  property  before 
the  debt  sought  to  be  enforced  waa  created, 
and  was  not  devested  by  reason  of  tbe  vest- 
ing thereafter  of  tbe  title  to  indlvldon  to  the 
surviving  spome  and  h^rs  of  the  deceased 
wife,  and  the  subsequent  partition  between 
them;  whereas  In  the  Instant  case  the  ex- 
en.ption  never  did  attach  to  the  [voperty,  be- 
cauae,  having  been  acquired  undor  tbe  do- 
minion of  the  Constitution  of  1879.  the  claim 
waa  not  registered  and,  since 
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of  the  present  Constitution,  daring  which 
period  the  mortgage  was  imposed,  the  prop- 
erty has  been  owned  In  Indivlslon, 

2.  Upon  the  second  point  the  facts  and  the 
law  are  equally  concIusiTe  against  the  de- 
fendant. It  does  not  appear  that  be  has 
ever  occupied  the  property  in  question  as  a 
"homestead,"  and  the  fact  that  he  has  other- 
wise used  it  does  not  bring  it  within  the 
exemption  provided  by  the  Constitution. 

Under  the  Constitution  of  1879  and  the  act 
of  186C,  p.  62  (ReT.  St.  1876.  i  1691),  In  a 
case  such  as  the  present  the  debtor  who 
claimed  the  exemption  was  required  to  show, 
among  other  things,  that  he  occupied  the 
property  as  a  residence  as  well  when  the 
mortgage  was  imposed  as  when  it  was  sought 
to  be  enforced.  Martin  t.  Walker  &  Herold, 
43  La.  Ann.  1019,  10  South.  365.  It  Is  equal- 
ly essential  that  be  should  make  this  shoir- 
Ing  for  the  purposes  of  the  claim  to  home- 
stead under  the  present  Constltutloii,  thoi^h 
under  the  present  as  under  the  pre-existhis 
laws  It  may  be  held  that  temporary  absence 
onimo  revertendl  from  an  established  borne 
does  not  forfeit  the  homestead  right  (Burcb 
T.  Sheriff,  37  La.  Ann.  725).  ot,  where  the 
homestead  is  once  acquired,  that  an  InTOlon- 
tsry  change  of  residence,  superinduced  by 
the  destruction  of  the  dwelling,  does  not  per 
se  produce  that  resnlt.  Lyons  v.  Andry  et 
al.,  106  La.  859,  81  South.  38,  66  L.  B.  A. 
724.  87  Am.  St  Bep.  299.  The  instant  case, 
however,  presents  neither  of  tfawe  features. 

3.  The  tUrd  [wopoeitlon— 1.  e.,  that  the  In- 
tervention and  declaratlou  In  the  act  of  mort- 
gage of  the  defendant's  wife  operates  as  a 
waiver  of  the  homestead— cannot  be  main- 
tained. The  Constltation  provides  that  "any 
person  entitled  to  a  homestead  may  waive 
the  same  by  dgning.  with  his  wife,  if  she 
be  not  separated  a  mensa  et  thoro,  and  hav- 
ing recorded  In  the  office  of  the  recorder  ot 
mortgages  of  his  parish,  a  written  waiver  of 
the  same,  In  whole  or  in  part"  The  declara- 
tion of  the  wife  In  this  Instance,  does  not 
purport  to  be  a  waiver  on  the  part  of  the 
husband,  but  relates  only  to  her  rights,  or 
supposed  rights,  and  cannot  be  extended  by 
implication  to  the  rights  of  the  husband. 

For  these  reasons  we  ere  of  opinion  that 
the  judgment  appealed  from  is  correct,  and 
it  Is  accordingly  affirmed. 


(UO  La.  SOS) 

No.  14,662. 

BOCQUES'  HEIRS  et  al.  v.  I/EVEGQUE>S 
HEIK8.* 

(Supreme  Oonrt  ot  Loaiaiana.  April  13,  1003.) 

SAU  BT  TUTOR— VALIDrrr—TITLB  ACQUIBBD 

—NOTICE  OF  DEFECT— ESTOPPEL 
—PRESCRIPTION. 

1.  The  tutors  sold  the  property  claimed  by 
the  plaintifE  heirs,  who  were  minors.  In  pay- 
ment, priDcipally,  ot  their  perscmal  indebted- 
ness to  tbe  buyer. 

*Behearliis  denied  Mar  U,  1903. 


The  buyer  oonld  not  receive  a  valid  title. 
All  laws  opon  the  subject  are  against  such  a 

purchase. 

2.  The  price,  due  as  it  was  by  the  tutore  per- 
sonallf,  was  wanting  as  between  the  minors 
and  the  buyer.    It  follows,  there  was  no  title. 

3.  The  asserted  sale  did  not  have  the  flsaen- 
tial,  to  wit,  the  price. 

4.  The  buyer  must,  under  the  law,  be  hdd  to 
have  knowledge  of  the  defect  of  lus  title. 

6.  The  possessor  under  a  title  void  on  its 
face,  because  violative  of  a  prohibitory  law, 
cannot  claim  the  protection  awarded  by  law 
to  purchasers  who  acquire  on  the  face  ot  the 
title  conveyloK  ownership. 

6.  A  defendant  cannot  controvert  his  avIiifn'B 
title.  Each  plaintiff  and  defendant  trace  their 
title  to  a  common  origin. 

7.  The  prescription  of  five  years  does  not  core 
the  nulUty  shown;  nor  that  at  tea  years,  tiie 
defect  in  the  asserted  title. 

(Syllabus  by  the  Oonrt) 

Appeal  from  Judicial  District  CV)urt,  Parish 
of  Natchitoches;  Charles  V.  Porter,  Judge. 

Action  by  the  beirs  of  Bosa  Bocques  and 
others  against  the  beirs  of  J.  A.  Levecqne. 
Judgment  for  plaintiffs,  and  d^endants  ap- 
peaL  Affirmed. 

Gbapiio,  Chaplin  &  CBiapHn  and  Jack  & 
Fleming;  Cor  wpellants.  Scarbonni^  &  Car- 
ver, for  appellees. 

BREAUX,  J.  Plaintiffs  seek  to  recover  a 
particular  portion  of  land,  which  they  claim 
to  have  inherited  from  their  mother,  who  la 
turn  had  inherited  from  her  grandmother, 
and  they  also  sue  for  a  partition  of  the  land. 

The  complaint  Is  that  the  late  Or.  J.  A. 
Levecque,  without  any  right,  went  Into  pos- 
session of  this  land  in  the  year  1882,  and  that 
his  heirs  illegally  claim  to  be  its  owners. 
Plaintiffs  set  up  that  as  children  (minora) 
at  the  date  of  sale  in  1S82,  now  of  age,  they 
are  entitled  to  the  ownership  of  the  prop- 
erty. The  defendants  controvert  plaintiffs* 
demand,  and  claim  that  the  late  Dr.  Levec- 
que, husband  of  one  of  the  defendants  and 
father  of  the  others,  bought  the  land  In  good 
faith  in  1882  from  Anbin  Rocques  and  Biaiie 
Rocques,  heirs  of  Marie  Barbe  Rocquea,  de- 
ceased wife  of  Charles  N.  Bocques.  and  from 
Constant  Chevallier.  natural  tutor  ot  tbe 
children  of  his  marriage  with  Rosa  Bocqnes, 
deceased,  and  J.  C.  Lloreos.  natural  tutor  of 
the  issue  of  his  marriage  with  Marie  Barbe 
Bocqnes,  deceased. 

Marie  Barbe  Rocques  was  the  wife  of  J. 
C.  Llorens.  Rosa  Rocques  was  the  wife  of 
Constant  Chevallier.  They  were  danghtera 
of  C.  N.  Rocques  by  hia  last  wife.  Plain- 
tlffa,  the  Chevallier  heirs.  Inherited  from  tbeir 
mother,  Marie  Barbe  Rocques.  The  others, 
the  Llorens  heirs,  Inherit  from  their  mother. 
Rosa  Bocques. 

The  sale  was  authorized  by  a  family  naeet- 
Ing,  convoked  on  the  Joint  application  of  the 
natural  tutors,  representing  the  interests  of 
the  minora.  There  Is  no  qnestlou  or  diq^nte 
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TegaFdlng  tbe  portion  of  lahd  bonsbt  by  Dr. 
Levecqve  tnm  Anbln  Bocqoes  and  Marie 
Rocques. 

DefendantB  InToked  good-faltb  possession; 
deny  all  Indebtedness  fbr  rent,  sbonld  tbey 
lose  tbe  sntt;  and  tbey  claim  taxes  paid 
by  tbem,  and  Talue  of  tiie  Improrements  tb^ 
bare  added  to  the  land.  Th^  set  fortb  tbat 
In  tbe  year  1879  tbe  late  Dr.  Lerecqne  bongbt 
a  parcel  of  land  from  Anbln  and  BCarie  Boc- 
qnea,  bdrs  of  Widow  O.  RocQnea;  being  tba 
rear  portion  ot  tbe  plantation  of  <X  N.  Eoo- 
qnes,  on  tbe  east  dde  of  Cane  rlrer. 

"That  they,"  as  alleged  In  their  answer, 
"are  nnable  to  state  wbetber  tbat  Is  part 
of  tbe  serenty-tbree  acres;"  tbat  a  snrrey 
may  be  necessary  to  'determine  wbat  lands 
plaintiffs  really  claim.  They  plead  the  pre- 
scription of  five  years,  as  coring  any  In- 
formality tonching  the  family  meeting,  and 
ten  yean  as  owners  of  a  title  translatiTe  of 
property.  In  tbe  alt«natlT%  if  condranned, 
th^  ask  to  be  allowed  the  vslne  of  their 
bnproTementa. 

Defendants  amended  tiieir  answer  by  set- 
ting np  tbat  tbe  family  meetldg  Intended  to 
recommend  tbe  sale  of  land  on  the  east  side 
of  Cane  river,  bnt  that  by  clerical  emv  tbe 
west  bank  had  been  written. 

The  procM  Terbal  of  the  Comlly  meeting 
contains  tlie  following: 

"The  members  did  thoeupon  advise  and 
say  in  thdlr  opinion  and  bdlef  it  was  to  the 
advantage  and  Interest  of  tbe  several  minors 
tbat  tb^  several  natural  tutors  do  join  with 
the  major  heirs  In  the  private  sale  of  said 
eeren^-fonr  acres  of  land  for  tbe  price  and 
snm  of  eight  hundred  dollars  for  the  whole, 
^niey  thereby  fix  said  amount  as  tbe  apprais- 
ed value  thereof." 

It  is  a  ftct  that  plalntlffa,  in  administer- 
ing tbelr  proof,  weat  behind  tbe  sale  which 
tbey  atta^  and  under  which  defendants 
hold,  and  introduced  evidence  of  mortuaria 
proceedings  and  other  acta,  and  In  so  doing 
developed  that  the  grandfatbw,  a  N.  Hoc* 
ques,  was  married  to  Fompare  Metoyo",  who 
bought  tbe  land  in  marriage  In  her  own 
sqiarat«  right  After  ber  death,  Bocqnes 
was  manled  to  anotbn  wife,  grandmother  of 
plalntUEs,  and  from  vhom  they  derive.  This 
property  of  the  first  marriage  he  caused  to  be 
adjudicated  to  himself  in  tbe  year  X848  at 
tbe  price  of  approlsanent,  as  tf  It  bad  beoi 
community  iwcqiterty.  He  thereafter  render- 
ed an  account  to  tbe  children  of  tbe  first  mar- 
riage, sbowlng  certain  debts  and  credits. 
He  made  a  will,  and  left  the  property  to  tbe 
children  of  tbe  second  marriage^ 

Constant  GhevalUer,  witness  for  defend- 
ants, testified  that  a  family  meeting  was 
called  for  tbe  purpose  of  authoring  sale  of 
tbe  land  to  Dr.  Levecque,  and  be  agreed  to 
sell  him  tbe  tract  of  land,  and  pay  wbat  he 
ithe  witness,  who  was  tutor  of  one  of  the  sets 
of  minors)  and  Llorens  owed  him,  and  be  was 
to  pay  tbe  balance  in  cash. 


Mr.  Alptumse  ^rndbomme,  a  witness.  In 
answer  to  the  following  question,  said: 

"Q.  Please  reffer  to  the  memoranda  on  tbe 
book  where  Dr.  LeTeeqae  credits  himself 
with  fSOO,  price  of  that  land,  and  charges 
against  the  family  tbe  debts. 

"A.  I  will  reCar  to  page  showing  bftlanee 
due. 

"Q.  Ton  say  that  $800  was  divided  among 
theheks? 

**A.  Eight  hundred  dollars,  value  at  the 
land.  Three  hundred  dollars  deducted  fro^ 
tbe  9800,  which,  I  understand  It,  was  taxes 
and  attorney's  fees,  leaves  $490,  to  be  divid- 
ed into  fonr  parts,  and  each  one  credited 
with  fm-M." 

This  statement  is  based  upon  entries  in  an 
account  bocAc  of  Dr.  Levecque^ 

Part  of  the  debts  for  which  the  property 
was  sold  was  due  by  tbe  succession  of  Mtsl 
OL  N.  Bocqnes,  grandmother  of  plaintiffs,  tbe 
owner  of  the  property  at  her  deaUL 

The  Issues  as  made  up  by  tbe  testimony  are 
wbetber  the  proceedlnjv  are  null,  because  ol 
the  fftUure  of  the  ]ud^  to  have  tbe  abstract 
of  Inventory  recorded  before  confirming  Uw 
natural  tutor. 

(1)  That  plaintiffs  Introduced  evidence 
which  discloses  the  existence  of  an  outstand- 
ing title  In  a  third  person,  and  are  estopped 
and  precluded  from  dlstorbtog  defendants' 
title. 

(2)  Whetbffl  tbe  original  pnrcliaser  was  a 
bona  fide  purchaser. 

(8)  Was  there  a  misappUcatlon  of  tbe  funds 
by  the  tutors  of  tlie  vendors,  to  tbe  extent  of 
aftecttng  the  validity  of  the  sale? 

Tbe  Judge  of  tbe  district  court  held.  In  a 
carefully  prepared  opinion,  that  the  sale  and 
proceedings  leading  np  to  it  were  not  null, 
on  the  ground  urged  by  defendant*— that  no 
abstract  of  Inventory  had  been  recorded  be- 
fwe  cmiflrmlng  the  natural  tutor— bnt  held 
that  tbe  sale  was  nnll  on  another  gmund 
n^ed,  substantially,  tbat  it  was  a  dation  en 
palranent  of  the  tutors  to  pay  tb^r  posonat 
indebtedness  with  the  pn^erty  of  their 
wards,  to  the  knowledge  of  the  buyer. 

From  this  Judgment,  defendants  proseento 
this  appeaL 

Tbe  clerical  error  in  defendants'  deed,  cor 
rected  by  substituting  "east"  ftor  "west"  we 
think,  was  manifest  enough;  tbat  it  was  sus- 
tained by  the  testimony;  and  that  properly, 
tbe  oversight  vras  removed,  and  the  docu- 
ment to  tbat  extmt  was  rl^tly  remodeled 
to  conform  with  the  evident  Intention  of  all 
parties  concerned. 

Regarding  defendants  position  that  plain- 
tiffs liave  put  tbonselves  out  of  court  by 
proving  too  mudi,  we  can  only  say  tbat  plain- 
tlffii  did  not.  In  their  great  anxiety  to  trace 
their  title  ba(ft  to  a  remote  period,  and  to 
an  author  of  that  period,  put  themselves  out 
of  court  ftB  defendants  contend. 

However  null  the  title  may  have  been  orig- 
inally, we  do  not  think  we  should  disturb  tbe 
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statos  of  affairs  wblch  existed  priw  to  the 
Tear  1850,  and  bold  that;  owhig  to  certain 
nulUttee  of  that  date,  It  was  made  evident 
In  anj  way  that  plaintiffs  have  no  titla 

Moreover,  a  person  cannot  controvert  the 
title  of  anottier  under  whom  he  claims. 

"Defendant's  ancestor  bonght  from  anr 
cestoiB  of  plaintiffs.  He  had  no  other  title. 
Neither  plaintiff  nor  defendant  can  attack 
the  title  of  the  common  author,  for  each 
trace  title  to  the  same  sonrce."  Bedford  t. 
Urquhart,  8  La.  238.  28  Am.  Dec.  187. 

"A  person  cannot  controvert  his  Immediate 
author's  title,  nnder  whom  he  clolins." 
Hughey  T.  BarxDw,  4  La.  Ann.  248. 

In  these  cases  *the  only  question  which 
can  be  Inquired  into  Is,  In  which  of  the  par- 
ties Is  the  title  of  their  author  veatedr*  Cot- 
ton V,  Stacker,  5  La.  Ann.  677. 

The  next  point  involved  in  this  case-Hiot 
necessarily,  however,  to  arrive  at  a  omcla- 
slon— relates  to  the  ^ect  growing  out  of  the 
n^lect  of  the  district  Judge  in  not  having 
required  evidence  of  the  Inscription  of  the 
abstract  ct  the  minors*  property  in  the  par* 
Ish  were  the  tutor  resides,  as  a  condition 
precedent  to  the  anthorUy  of  the  Judge  to 
make  the  appointment 

The  intimation  is  thrown  oat  by  counsel 
for  plaintiffs,  in  arguing  this  point,  that  the 
protection  arising  from  a  right  of  action 
against  the  negligent  jadge,  and  others  to 
whom  the  negligence  may  be  traced,  affords 
scant  protection  to  minors  whose  Interest  tlie 
law  Is  solicitous  to  safegoard,  and  that  In 
consequence  this  court  should  enforce  the 
penal^  of  the  nullity  of  the  title,  against 
whoever  may  be  <»mcemed— persons  inter 
partes  and  third  persons  as  well.  We  imag- 
ine ttiat  no  one  denies  that,  u  between  the 
parties,  there  is  no  question  Irat  that  the 
■ale  Is  null,  but  as  to  third  persons  this  court 
has  held  diff oently  In  a  number  of  cases. 

In  view  of  the  posdbility  of  disposing  of 
the  case  on  another  Issue,  which  will  not 
have  the  effect  of  changing  our  decree,  we 
pass  to  the  next  question  at  Issue,  which  re> 
quires  our  special  attention. 

The  record  shows  that  part  of  the  proceeds 
of  the  sale  was  credited  to  the  tutors  per- 
sonally on  account  of  the  buyer.  Dr.  Le- 
vecqne.  They  personally  were  Indebted  to 
him  for  medical  services  rend««d  to  differ* 
ent  members  of  the  respective  ftimlUes.  It 
was  a  debt  of  the  bead  and  master  of  the 
community,  and  not  a  debt  for  which  the 
separate  property  of  the  wife  could  be  held. 
It  was,  to  the  extent  of  that  Indebtedness, 
somewhat  of  a  dation  en  palement  The 
purpose,  In  fact,  in  selling  the  property,  was 
to  pay  the  adjndlcatee.  The  Jaws  do  not 
contemplate  that  the  property  of  minors  shall 
be  adjudicated  in  this  manner  for  the  pay- 
ment of  the  debts  of  their  tutor.  The  sale 
is,  In  our  view,  a  nullity. 

We  come  to  the  question  of  improvements 
and  taxes. 

The  tutors  sought  the  buyer,  and  proposed 


to  lilm  8  sale  of  the  property.  It  was  the 
tntozB.  who  proposed  to  s^  to  him,  and  not 
be  to  the  tutors. 

It  IB  true  that  part  ot  tbB  debt  was  due  tor 
medical  attmtlon  to  plaintiffs'  movers  in 
their  mness.  It  is  also  true  that  then  was  a 
moral  obligation  on  the  part  of  these  chil- 
dren, as  relates  to  the  Indebtedness  in  qnes- 
tlon. 

But  however  Mndlng  in  foio  consdentbe. 
It  cannot  be  enforced  and  has  no  binding 
effect  In  law.  Tet  It  may  be  cmsldered  in 
determining  whethw  or  not  the  creditor  vras 
looking  too  sharply  for  his  own.  We  charge 
here  no  intentional  wrox^  of  any  sorL  At 
the  same  time,  we  cannot  sustain  the  sale. 
The  law  protecting  minors'  property  will  not 
penult 

It  is  quite  tme  that  the  purchaser  is  not 
bound  to  look  t)eyond  the  order  granting  the 
sale,  unless  there  is  patent  nullity. 

We  have  no  diasent  to  ejqireas  from  fbe 
nnmber  of  dedstons  dted  by  defendonti^ 
counsel. 

But  we  think  that  ttun  was  patent  nulll- 
ty.  These  tutors  were  absolutely  without 
right  to  open  the  estate  as  totoni,  and  sell 
the  property  for  the  payment  of  a  debt,  muidi 
of  which  was  due  by  themsdves  personally 
a  fact  of  which  the  buyer,  undra  the  rule  of 
construction,  most  be  iuML  to  have  had 
knowledge. 

Defendants  pleaded  the  prescriiitlon  of  five 
years. 

The  prescription  of  five  years,  as  having 
bad  tlie  0K6ct  of  curing  form  In  the  jndldal 
proceedings,  has  no  bearing,  we  think,  upon 
the  issues.  These  nullities  are  abstdute,  and 
do  not  Ml  within  the  grasp  of  the  preecrip* 
tion  of  five  years. 

The  question  is  one  of  Hl^Uty.  and  is  not 
limited  to  a  mere  matter  of  form.  Dtfend- 
ants  pleaded  the  prescription  of  ten  years. 
The  prescription  of  ten  years  Is  equally  as 
inapplicable  and  without  force  here,  for  the 
reason  that  the  price  to  which  the  minors 
were  entitled  has  never  been  paid,  and  the 
property  was  diQ>osed  of  by  the  tutors  In 
th^  own  interest,  and  for  paymoit  of  a 
debt  wlilch  the  baya  knew  was  their  <the 
tutors')  debt  pwsonally,  and  not  a  debt  of 
the  minors. 

Betumlng  to  the  question  of  Improvements 
and  taxes  claimed  in  reconvention.  It  Is  true 
that  they  are  to  be  accounted  for  by  the 
owner  as  plaintiff  in  a  petitory  action.  On 
the  other  hand,  the  defendant  is  liable  for 
rent  This  was  discussed  In  the  case  of  Hob- 
son  V.  Feake,  44  La.  Ann.  383,  10  South.  762. 
and  the  view  here  expressed  was  sustained 
In  the  dted  case. 

Tbe  Judge  of  the  district  court  held  that 
the  claim  of  plaintiff  for  rent  was  compensat- 
ed by  defendant's  claim  for  tuxes  and  Im- 
provement This,  we  think,  is  sutmtantially 
correct  Bent  in  our  view,  would  be  dne, 
were  it  not  compensated  as  Just  mentioned. 

The  theory  Is  tb^^U^  h««linn^<^^bu,. 
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•r,  and  ancestor  of  her  codefendant,  had  no 
title  at  all,  and  that  they  are,  in  consequence, 
Uable  for  rent 

If  we  were  to  bold  that  rent  la  not  dn^ 
then  It  would  follow  that  the  ten-year  pre- 
Krfptlon  pleaded  covers  the  defect  In  the  title. 

Thia  we  cannot  do,  as  we  construe  the  law, 
and  It  follows  that  rent,  also,  Is  due,  which  we 
now  hold  Is  compensated  as  before  mentioned. 

We  repeat;  In  aabstance,  the  buyer  must 
be  held  to  bare  known  from  the  first  of  the 
danger  there  was  of  eviction,  and  thla  view 
caraies  wttli  it  the  view  that  rent  Is  due. 
Here  It  li  compensated  by  taxes  and  Improre- 
ment 

It  Is  ordered,  adjudged,  and  decreed  that 
the  Judgment  ajn^ealed  from  is  afllrmed. 


019  La.  SIS) 

No.  14,797. 

8AUNDBKS  t.  BOARD  OF  LIQUIDATION 
OF  CITY  DEBT  et  aL 

(Supreme  Court  of  Louisiana.   April  27,  1003.) 

CONSTITUTIONAL  AHBNDMBNT— SUBMISSION^ 
PROCEDURS-TITLB  TO  AMENDMENT. 

1.  The  word  "read,"  employed  in  articles  89 
and  821  of  the  Constitution  of  1898.  is  to  be 
interpreted  according  to  Its  received  meaning 
and  interpretation  by  legislative  bodies.  It  has 
not  its  usual  popular  BigniQcatlon. 

2.  It  ifl  not  essentially  necassaty,  under  artl- 
de  321  of  the  ConstitutioD,  that,  prior  to  the 
sabnaission  of  amendm«ntB  to  the  Coastltution 
to  the  people,  the  proposed  ameadmeota  shoold 
have  been  read  in  full  three  times  on  three 
■eparate  days  Id  the  respective  hottses  of  the 
General  Assembly.  The  action  of  the  Genera] 
Assembly  In  respect  to  that  matter  Is  le«isla- 
tire  in  charatfer. 

3.  While  it  Is  not  contemplated  that  proposed 
amendments  to  the  Constitution  should  be  pre* 
ceded  by  a  'Hitle,"  there  is  no  legal  reason  why 
a  title  should  not  ba  given  tbem  for  identifica- 
tion and  vetiAcatlon  toe  the  purposes  of  l^ia- 
latiT«  action. 

(Syllabus  \u  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  l^mas  C.  W.  Bills,  Judge. 

Action  by  Eugene  D.  Saunders  against  the 
Board  of  Liquidation  of  the  City  Debt  and 
others.  Judjpnent  for  defendanta,  and  plain- 
tiff appeals.  Affirmed. 

James  C.  Henriques,  for  appellant  Branch 
K.  Miller,  for  appellee  Board  of  Liquidation 
of  the  Clt7  Debt  Louisiana  Nat  Bank,  Canal 
Bank.  Hibwnia  Bank  &  Trust  Co.,  New  Or- 
leana  Nat  Bank,  Germanla  Sav.  Bank,  Met- 
ropolitan Bank,  New  York  Security  A  Trust 
Co.,  and  Edward  A.  Jones.  Samuel  L.  Oil- 
more,  City  Atty.,  for  appellee  city  of  New 
Orleana.  CbariM  J.  Thtenl,  for  appellee  Bew- 
mtmgB  and  Watw  Boaxd. 

Statement 

NICH0LL8,  a  J.  The  district  court  ren- 
dered Jodgment  in  this  case  in  favor  of  the 
defendants  decreeing  "that  the  amendment  to 
tbe  Consdtntlon  to  the  state  of  Louisiana  of 
18%  shown  and  set  out  by  the  joint  resolih 
tion  of  the  (General  Assembly  of  the  state  of 
Louisiana  approved  August  18,  1889,  'propos- 


ing an  amendmnit  to  the  Constltntton  of  the 
state  of  Louisiana  relatlTe  to  fatifylng  and 
carrying  Into  effect  a  special  tax  levied  In  tbe 
city  of  New  Orleans  for  certain  public  Im- 
provemmts^  and  to  establish  therein  a  public 
system  of  sewerage  and  wat»,  tbe  issuance 
of  bonds  therefor,  and  the  providing  wa^ 
and  means  to  pay  tbe  principal  and  interest 
of  said  bonds,'  fully  set  oat  In  Act  No.  4^  p. 
6,  of  the  Extra  Session  of  the  Legislature  of 
1899,  be,  and  Is  ho-eby,  decreed  to  have  been 
passed  and  adi^ted  toy  the  said  General  As- 
sembly to  fall  conformity  with  tbe  provisions 
of  the  OoDstitotlon  of  tbe  state  of  Louisiana, 
and  particularly  article  321  tha«of,  and  espe- 
cially that  the  same,  to  the  sense  of  said  Gon- 
stltuticm  and  of  said  article  821,  was  read 
to  each  one  of  the  respective  houses  of  tbe 
said  General  Assembly  on  three  separate 
days,  and  that  the  said  amendment  was,  to- 
gether with  tiie  yeaa  and  nays  thereon,  al- 
tered on  tbe  Journals  of  each  honse  as  re- 
quired by  said  Constitution,  and  two-thirds 
of  the  members  elected  to  esich  boose  ooncnr^ 
red  therein,  and  that  all  of  the  conditions,  req- 
tilsites  and  llmitotions  nt  the  stote  GonstltO' 
tion  of  the  state  of  Louisiana,  and  particu- 
larly of  the  said  article  821  thereof,  were  con- 
formed to  and  complied  with  by  the  said  Gen- 
eral Assemtdy  In  the  exercise  as  aforesaid  of 
Its  power  of  rerUdtni  or  amendment  of  tiie 
said  Oonstitntion  with  regard  to  the  exlsttog 
Constitntion  ot  Louisiana;  that  tiie  Onistttn- 
tlonal  amendment  erldenced  by  said  Joint 
resolution  t>e  declared  to  be  part  and  parcel 
of  tbe  present  existing  Constitution  of  'Qie 
sUte  of  Louisiana,  and  to  have  effect  as  all 
other  parte  thereof.  It  Is  further  ordoed  and 
decreed  that  platotllTs  demand  be  rejected, 
at  his  costo." 

It  assigned  tbe  followtog  as  Ite  reasons  for 
Judgment; 

"On  June  6.  1899,  tbe  pn^wrty  tax  payers 
of  New  Orleanb  voted  a  special  tax  for  pub- 
lic Improvemento,  and  said  tax  was  levied 
Ordinance  No.  16,391,  of  June  22,  1899.  the 
special  object  being  a  public  system  of  sew- 
erage and  water;  and  to  this  end  to  Issne 
bonds  based  on  said  special  tax,  and  to  pro- 
vide the  ways  and  means  to  pay  the  same  to 
capital  and  toterest.  To  place  said  bonds, 
said  tax  levy,  and  said  system  goierally  be- 
yond all  question,  the  General  AssemUy,  to 
Act  No.  4.  approved  August  18,  1899,  propos- 
ed to  the  people  of  the  state  an  amendment 
to  the  Constitution  of  the  state  legalizing  and 
ratifying  said  special  tax  and  said  city  ordi- 
nance, and  anthorlstog  tbe  issue  of  the  bonds 
for  said  public  sewerage  and  wato:  system, 
etc 

*The  amendment  thus  proposed  was  pnb- 
llsbed  as  required  by  law,  and  at  tbe  ensuing 
election  was  ratified  by  the  people  of  tbe 
state  by  a  large  majority  of  tbe  votes  cast  at 
said  Section.  On  the  fslth  of  this  organic 
change  ratifying  the  special  tax  voted  by  tbe 
iwoperty  holders  of  New  Orleans  and  tka 
<ffdlnance  of  tiie  council  levying  saUHax,  tte 
sewerage  and  water  boardi .  waay  Mgi^wL^ 
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and  througb  It  and  the  city  council  and  the 
board  of  liquidation  co-operating  In  due  form 
of  law  as  provided  In  said  rorious  public  acts 
of  the  people  of  the  city  and  of  the  state, 
bonds  were  prepared  to  the  amount  of  $12,- 
000,000,  and  placed  on  the  market  of  the 
world,  and  sold,  and  are  now  outstanding  to 
a  large  amount,  and  tbe  special  tax,  also,  to 
a  large  amount  has  been  collected  year  by 
year  since  said  plan  was  adopted.  A  gen- 
eral system  of  Improvement  In  the  way  of 
sewerage  and  water,  etc.,  has  been  devised* 
and  in  aid  thereof  contracts  have  been  made, 
property  and  rights  of  great  value  and  at 
heavy  oatlay  of  said  funds  have  been  ac- 
quired, and  all  things  In  the  way  of  carrying 
on  said  proposed  works  of  public  sewerage 
and  improvement  have  been  far  advanced, 
and  are  now,  it  la  believed,  on  the  way  to- 
wards successful  completion. 

"During  all  the  stages  of  this  work  from 
the  time  of  the  ordinance  authorizing  the 
special  election  of  the  property  tax  payers,  the 
ordinance  levying  tbe  tax,  the  call  for  the 
special  session  of  the  General  Assembly,  Its 
session.  Its  action  snbmittlng  said  amendmeiit 
to  the  Constitution,  the  subsequent  publica- 
tion thereof  by  the  Secretary  of  State,  tbe 
election  by  the  people,  their  vote  ratifying 
said  amendment  and  the  proclamation  of  the 
result,  the  organization  of  said  sewerage  and 
water  board,  its  acts  and  those  of  the  board 
of  liquidation  in  regard  to  plana,  contracts, 
and  general  operation,  the  issue  of  bonds  and 
placing  them  on  tbe  market  of  the  world,  and 
during  tbe  several  years  in  which  the  people 
have  regularly  paid  tbe  special  tax,  basing 
all  these  operations,  no  word  of  complaint 
and  no  objection  has  been  made  by  any  pub- 
lic authority  or  by  any  Individual  taxpayer. 
Now  for  the  first  time  In  this  suit,  filed  Feb- 
ruary, 1003,  objection  Is  made  by  a  taxpayer 
that  the  special  tax  cannot  be  collected,  that 
the  Issued  bonds  are  worthless,  and  all  that 
has  been  done  in  proposing  to  tbe  people  said, 
amendment  to  the  Constitution  failed  to  com- 
ply with  some  of  the  directions  of  the  Con- 
stitution in  regard  to  constitutional  amend- 
ments. 

"Tbe  special  ground  Is  that  article  321  of 
the  Constltatlon  directs  that  amendments 
proposed  must  be  read  In  the  respective 
bouses  on  three  separate  days,  and  that  this 
means  that  said  amendment  must  be  read  In 
fall,  whereas  In  fact  said  amendment  was 
read  only  once  in  full  in  each  house,  and  on 
the  other  two  days  in  each  bouse  was  only 
by  Its  title,  and  not  in  full.  It  is  urged  that 
the  title  forms  no  part  of  the  amendment, 
and  that  reading  the  amendment  by.  its  title 
was  not  tbe .  reading  of  the  amendment  it- 
self. The  Joiirnals  of  the  twq  houses  show 
that  It.  was  read  in  each  once  in  foU,  and 
on  two  other  separate  days  that  it  was  read 
by  its  title;  that  it  was  entered  in  full  on 
the  journals;:^  and  that  on  tbe  aye  and  nay 
vote  It  received  the  approval  of  more  than 
two-tiaras  ot  .all  th«  member*  of  botb^h^wies. 


of  the  General  Assembly.  Its  suhsequent 
publication  by  the  SecretaJT  of  State,  and  Its 
adoption  by  the  people  at  the  subsequent 
election,  and  the  compilation  of  the  returns 
and  tbe  promulgation  of  the  results  of  the 
Section,  etc.,  are  conceded.  The  only  ques- 
tion submitted  Is  as  to  the  reading  of  said 
amendment  on  tbree  separate  days  In  each 
house,  as  required  by  article  321  of  the  Con- 
stitution. We  are  to  Inquire  at  the  oatset 
what  Is  meant  by  the  words  of  said  article, 
'after  such  proposed  amendments  have  been 
read  In  sucb  respective  houses  on  three  sepa- 
rate days.'  'Have  been  read,'  and  not  *have 
been  read  In  fuU*  la  the  plain  languid  of 
the  article. 

"What  the  meaning  of  this  legislative  read- 
ing Is,  I  think,  can  be  gathered  from  the 
text  of  the  Constitution  itself  as  contained 
in  articles  39  and  321,  and  from  a  review  of 
tbe  similar  articles  found  in  our  preceding 
Constitution,  and  the  changes  appealing  in 
them  successively. 

"The  Constitutions  of  1812,  1815,  and  1852 
all  required  that  a  bill  should  be  'read  oveaf 
on  three  several  days;  that  Is,  read  In  fulL 
The  Constitution  of  1868  omitted  tbe  word 
'over,'  and  provided  that  a  bill  should  be 
*read.'  In  1870  the  convention,  remembering 
well  how  bills  had  been  passed  under  the 
Constitution  of  1868,  provided  for  readings, 
but  only  for  one  reading  in  fulL  So,  also, 
the  Constitution  of  1898,  art  S9,  provides 
that  every  bill  shall  be  read  on  three  differ- 
ent days  in  each  bouse,  and  no  bill  shall  be 
considered  for  final  passage  unless  it  has 
been  read  once  in  full,  etc. 

"It  seemn  evident  then,  that  when  tbe 
Constitution  prescribes  legislative  readings  it 
means  tbe  ordinary  parliamentary  reading 
by  title,  or  In  such  other  manner  as  the  par- 
ticular house  shall  direct,  unless  It  prescribes 
that  the  proposed  measure  or  bill  aball  be 
•read  hi  fnlL' 

"The  foregoing  suggestions  appear  in  the 
headlines  of  the  argument  of  tbe  late  Thom- 
as 3.  Semmes  In  the  case  in  43  La.  Ann.  691. 
and  the  conclusion  reached  as  to  the  role  of 
interpretation  seems  to  me  correct  and  that 
It  may  be  safely  ai^Ued  whenever  any  issue 
arises  as  to  any  legislative  reading  oC  any 
bill  or  of  any  proposed  measure  by  any  Zjeg* 
Islature  letting  under  our  Oonatttatloii  of 
1898. 

"Article  321  provides  that  the  propoaltloa 
for  the  amendment  of  this  Constitution  may 
be  made  by  the  General  Assembly  at  any 
seerton  thereof,  and,  if  two-thirds  of  all  tbe 
members  elected  to  each  bouse  shall  concur 
therein  after  such  proposed  am^dments  have 
been  read  in  such  respective  houses  on  three 
s^mrate  days,  then  they  sbaU  be  entered,  to- 
gether with  the  yeas  and  nays  tiwEeon.  oti  the 
Journal,  and  then  the  Secretary  oZ  State  abaU 
publish  theih,  and  at  the  following  -election 
the  pevirie  shall  votfe  upon  them  i  otcx 

"This  article  does  not  requlre>  Miadlng  In 
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above  abowii,  tbSM  meoBB  ndi  larUaxnentary 
reading  aa  the  particular  home  may  direct 
In  otber  wwdB,  tlie  readlns,  bowerer  It  may 
be  draie.  Is  a  staxe  In  tbe  progreaaton  at  tbe 
meaaore  to  tbe  final  action  <tf  the  bonaea 
thereon;  that  the  readlnga  may  be  in  full  or 
otherwise,  as  tbe  bonae  may  direct,  and  that 
mmtlon  of  tbe  tect  of  anch  reading  raitered 
on  tbe  journal  In  audi  manner  aa  tbe  bouae 
m^  ai^ioTe  fnUlla  tbe  lequlrementa  of  tbe 
GonaUtntion.  WbeOier  the  amendment  haa 
a  tltie  or  not  aeona  Immaterial.  If,  aa  a 
fact,  it  baa  an  introduetoi7  title,  wblcb  Iden- 
tiflea  it  BO  that  there  can  be  no  uncertain^, 
It  aeema  to  me  tiiat  It  la  competent  for  the 
honae  to  direct  it  to  be  read  by  Its  title. 

'^leadiiv  In  full  la  not  prescribed,  and,  aa 
tbe  Conatltntton  reqolrea  the  amendment  to 
be  copied  In  fnU  on  t^e  Journal  with  the 
yeai  and  nayi  of  the  members  rottng  aa  tti 
paaaage,  I  do  not  eee  why  any  parilamentary 
reading  directed  1^  the  bonae  acting  on  the 
meaanre  is  not  sufficient  Tbe  tfbJect  aeema 
to  be  that  on  three  separate  days  tbe  house 
dun  act  on  the  meaaure^  and  the  readhig  la 
required  to  atteat  the  fact  that  In  open  ses- 
skm  the  attention  of  the  members  haa  been 
called  to  it  for  aetkm.  If  tba  houBe  so  de* 
termtaie,  I  do  not  eee  wherein  reading  by  tte 
.  title  or  ottMrwiae  Is  ineflectnal  for  tbe  jnxr- 
poae  of  making  the  preliminary  basis  for  en- 
tering tbe  proposed  amaMbnent  on  the  jour- 
nal with  tbe  yeas  and  naya  of  the  TOtlng 
membera  thereon.  It  la  to  be  entned  on  tbe 
Journal  in  orda  that  there  may  be  no  uncer- 
lalntT  as  to  the  amendment  proposed;  and 
the-recordlng  of  the  yea  and  nay  TOte  on  its 
flnal  paBsi^  Is  to  attest  ttie  fact  that  tbe 
necessaxy  two-IUrda  of  all  Its  members  hare 
TOted  for  it 

"The  wbole  purpose  seems  to  be  that  there 
Shan  be  no  uncwtalnty  aa  to  the  amoid- 
meut  propoaed  nor  aa  to  the  required  propor^ 
tlon  of  the  memberehlp  baring  Toted  for  Its 
sutHoissloa  to  the  pe<^e.  If  these  two  con- 
dMons  be  fulfilled  by  the  two  houses  of  the 
General  ABaembly  I  do  not  think  that  the 
method  by  which  they  hare  read  it  on  three 
separate  days  in  tb^  actttm  adyanebig  It  to 
its  final  passage  la  esaentlal,  provided  said 
method  substantially  fulfills  the  condition 
that  tbe  parliamentary  reading  has  been  had 
on  three  aeparate  days.  The  easentlab  are 
certainty  as  to  the  amradment  Itself,  cer- 
tainty aa  to  the  two-thirds  yea  and  nay  vote 
in  tts  favor;  and  when  these  essentials  are 
fnlflUed,  and  the  requisite  publication  la  made 
1>y  the  Secretary  of  State,  and  tbe  impnlar 
■vote  arairovea  the  amendm^it,  then  It  be- 
comes part  of  the  organic  law.  All  other 
mattera  of  direction  except  these  essentials 
ueem  to  be  matters  of  mere  evld^ce,  and  not 
oondltlons  sine  qua  non. 

*<To  amend  the  Oonstltotlon,  the  General 
Assembly,  who  are  the  serrants  and  repre- 
■eatatlves  of  the  people,  may  by  a  two- 
tbirds  vote  propose. 

"When  the  proposition  la  duly  published. 


and  the  people  adopt  the  proposition,  then 
the  amendment  la  complete.  Theae  are  tiie 
essentials,  and  ah  dse  Is  matter  of  form  of 
direction  or  of  evidence. 

"In  this  conclusion  I  am  snpp»ted  by  tbe 
Juris^dence  of  our  own  state. 

"In  State  ex  rel.  Morris  t.  Secretary  of 
State,  48  La.  Ann.  680,  9  SouHl  T76,  the  ob- 
jections urged  against  the  l^dalative  action 
pressing  the  amaidment  then  at  Issue  were 
infinitely  more  serious  than  la  the  objection 
to  the  amendment  now  undw  consideration. 
The  integrity  of  the  leglalattve  Jouznals  was 
there  put  at  Issue,  and  other  sarlom  objec- 
tioas  wue  made;  vriille  In  the  case  now  at 
bar  no  objection  Is  made  ezcei>t  that  there 
was  not  a  reading  In  full  of  the  amendment 
on  three  aeparate  days  In  each  house,  but 
only  (me  full  reading  and  two  readings  by 
tltl& 

"I  find  upon  examination  of  Uie  <vlttl«ia 
of  the  Justices  composing  the  majority  of 
the  court  In  that  caas  full  corroboratiim  of 
the  vlewa  which  I  have  expressed. 

"Chief  Justice  Bermudes  used  this  lan- 
guage: 

"  'It  snfllces  to  say  that  the  record  estab- 
lishes prima  fade,  at  least  without  stronger 

counter  proof,  that  the  proposed  amendment 
was  offered,  read,  q;)read  on  tbe  Journals, 
voted  up<ni  In  both  bouses  ot  the  L^^ature 
bi  pirint  of  time  and  manner  •  *  *  as 
the  Gonstitutton  requires.  •  •  • 

**  TThe  proposed  amendment  Is  tendered  by 
two-thirds  of  all  the  members-dect  of  both 
bouses  t/t  tbe  General  Aawmbly,  In  whose 
Judgment  It  IB  In  suitable  shape,  and  has 
pasBcd  sfter  reasonably  full  observanes  of 
all  constltutiona]  and  strict  egrigsndes.  •  •  * 

'*  *If.  by  tbe  terms  of  the  Oonstitntlon  the 
Legislature  could,  of  ite  own  motion,  amend 
tile  organic  law  without  consulting  the  peo- 
ple, surely  a  more  r|^  compliance  with  the 
prescribed  forms  would  have  been  exacted; 
but,  as  the  Oonstltution  merely  enables  tiie 
General  Assembly  to  pn^ose  amendmento 
to  tbe  people,  the  question  of  Irreproachable 
fulflllment  loses  ita  gravity,  and  substantial 
adherence  must  be  bdd  aa  satlsfSctory.* 
48  La.  Ann.  678-679,  9  South.  807. 

"Mr.  Justice  McEnery,  in  his  concurring 
opinion.  In  referring  to  the  Prohibitory 
Amendment  Case,  24  Kan.  700,  decided  by 
Judge  Brewer,  now  an  associate  Justice  of 
the  Supreme  Court  of  the  United  States 
(State  V.  Secretary  of  State,  43  La.  Ann.  675, 
9  South.  806),  used  this  language:  The  pro- 
visions for  amending  the  Constitution  of 
Kansas  are  Identical  with  article  256  of  our 
Constitution.  •  •  •  The  proposed  amend- 
ment to  the  Constitution  of  Kansas  did  not 
appear  on  the  Journal  of  either  bouse  of  tbe 
Legislature  of  Kansas.  It  was  held  by  the 
court  that  the  failure  to  spread  the  amend- 
ment on  the  Journals  was  not  one  of  the 
essentials  to  ite  validity.  The  court  said: 
"Tbe  two  important  vital  elements  In  any 
constitutional  am^dment  are  Ihe,  attest  jot 
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two-thirds  of  the  Legislature  and  a  majority 
at  the  popular  rote.  Beyond  this  other  pro- 
rlslons  are  mere  forms.  These  may  not  be 
disregarded,  because  by  them  certainly  as  to 
the  essentials  Is  secured.  But  they  are  not 
UiemselTes  the  essentials.  *  *  *  To  In- 
sure certainty  and  guard  against  mistake,  the 
Jonmal  evidence  of  the  amendment  and  votes 
is  prescribed;  but  this  la  mere  matter  of 
evidence,  and  not  the  substantial  condition 
of  constitutional  change." ' 

"This  Is  direct  authtulty,  and  it  Is  applica- 
ble, because  article  256  of  the  1879  Constlto- 
tlon  is  the  same  as  article  S21  of  our  present 
Constitution,  and  both  are  identical  with 
the  article  of  the  Kansas  Constitution. 

"And,  stronger  than  all.  Justice  McKnery 
adds,  on  page  670,  43  La.  Ann.,  page  804, 
9  South.:  'It  is  not  reaulred  by  article  256 
of  the  ConstltutioQ  that  the  amendment 
should  be  read  In  full  in  each  house.  It  was 
read  three  times  by  title  In  accordance  with 
that  article.*  Here  Is  express  authority  on 
the  very  Issue  of  the  instant  case.  I  need  not 
farther  examine  decided  cases.  The  reason 
and  philosophy  of  those  examined  commend 
them  as  the  proper  exposition  of  the  princi- 
ple. If  they  had  not  been  pronounced,  1 
would  decide,  on  the  face  of  the  article  321, 
that  it  was  In  the  power  of  the  General  As- 
sembly to  have  the  proposed  amendment 
■  here  under  review  read  in  such  manner  as 
to  the  respective  houses  might  seem  prop- 
er, whether  by  title  or  In  full,  and  this  be- 
cause said  article  does  not  require  that  a 
proposed  amendment  shall  be  read  in  full, 
end  therefore  leaves  It  to  the  respective 
bouses  to  direct  such  parliamentary  reading 
on  three  s^arate  days,  as  they  may  approve. 
In  this  iMtance  It  abundantly  appears  from 
the  Journal  that  such  reading  of  this  amend- 
ment was  had,  and  the  General  Assembly 
.  and  the  people  have  accepted  and  ratified  It 

"It  follows  that  said  amendment  was  sub- 
mitted to  the  people  in  strict  legal  form, 
and,  as  It  was  accepted  by  the  people  after 
due  publication,  It  became,  and  now  Is,  a  part 
of  the  o^uic  law  of  the  state. 

"I  do  not  care  to  notice  the  estoppel  sug- 
gested in  argument,  except  to  say  that  It 
would  be  complete  even  if  there  were  doubt 
on  the  flrst  proposition.  It  must  be  so.  Vast 
sums  have  been  collected  In  the  form  of  taxes. 
Vast  sums  have  been  paid  out  In  contracts 
and  for  wages,  works,  and  property.  Vast 
sums  have  been  paid  for  the  bonds  that 
have  been  Issued.  All  this  has  been  done  on 
the  faith  of  said  constitutional  amendment 
The  plaintiff  taxpayer .  has  remained  silent 
during  the  four  years  in  which  all  this  has 
been  going  on.  If  be  had  objection  to  make, 
be  should  have  made  It  when  the  amendment 
was  proposed.  As  he  .was  silent  then,  good 
conscience  requires  tliat  he  must  keep  silent 
now.  It  is  perfectly  evident  that  this  estop- 
pel will  forever  silence  all  taxpayers,  as  well 
as  the  state  and  the  city;  tot,  if  this  plan 
.'and  all .  that  hw  been  done  by  the  acquies- 


cence and  formal  consent  of  all  were  undone^ 
how  could  there  be  ever  restitutio  ad  Integ- 

rupa? 

"While  absolute  shelter  may  be  found  in 
this  estoppel  for  the  people  and  for  the  bond- 
holders, I  prefer  to  rest  my  Judgment  against 
the  plaintiff  upon  the  ground  that  In  my 
opinion,  the  constitutional  amendment  was 
pn^osed  by  the  General  Assembly  In  due 
form  of  law,  and  that  as  the  people  accept- 
ed and  adopted  It;  it  is  now  a  part  of  the 
state  CouBtltntion.  Judgment  tm  tbe  de- 
fendants." 

Plalntur  appealed. 

Opinion. 

In  189d  a  petition  in  writing,  ilgnea  by 
more  than  one-third  of  the  property  taxpay- 
ers of  the  city  of  New  Orleans,  was  presented 
to  the  council  of  the  said  dty,  asking  it  to 
levy  on  all  the  property  of  the  dty  of  New 
Orleans  a  special  tax  of  two  mills  on  the 
dollar  tor  48  years,  the  proceeds  thereof  to 
be  devoted  to  certain  public  Improvements. 
Acting  upon  this  petition,  the  dty  council 
passed  an  ordinance  ordering  a  special  elec- 
tion to  be  held  submitting  to  tbe  property 
taxpayers  of  the  city  of  New  Orleans  the 
subject-matter  of  the  petition.  The  election 
so  ordered  took  place  on  the  6th  of  June, 
1899,  after  due  notice.  As  appears  by  tbe  of- 
ficial announcement  and  promulgation  made 
and  published  by  the  Secretary  of  State  on 
the  26th  of  June  of  that  year,  the  election 
resulted  In  a  consent  to  the  proposed  tax 
under  the  terms  and  conditions  set  forth  In 
the  property  tax  payers'  petition  by  6,272 
votes,  394  votes  only  being  cast  against  the 
levy  of  the  same;  and  to  the  appointment  of 
seven  commissioners  by  the  mayor,  with  the 
consent  of  the  council,  by  «  vote  of  8,850 
votes  as  against  2,695. 

On  the  20th  of  June,  1899.  the  common 
coundl,  by  Ordinance  No.  15,391,  which  was 
du^  published,  levied  the  two-mill  tax  ao 
voted,  devoting  the  same  to  the  purposes 
asked  in  the  petition  of  taxpayers,  and  pro- 
viding in  detail  for  the  carrying  ont  of  tbe 
work  contemplated  by  means  of  the  tax.  The 
taxpayers,  in  their  petition  to  tbe  coantdl, 
had  prayed  it  to  obtain  certain  specified  legis 
latlve  and  constitutional  authority  In  tbe 
premises  as  soon  as  possible  after  the  tax 
was  voted,  and,  should  this  legislative  and 
constitutional  authority  be  not  obtained,  prior 
to  January  1,  1901,  that  then  the  special  tax 
should  thereafter  cease  and  determine,  and 
the  proceeds  of  the  same  for  the  years  1899 
and  1900  should  be  paid  over  to  the  drainage 
commission,  to  l>e  used  for  drainage  pur- 
poses.   From  the  4th  of  July,  1899,  to  tbe 
3d  of  August  public  notice  was  given  by  the 
mayor  of  the  city  of  New  Orleans  tbrougb 
New  Orleans  newspapers  that  at  the  next 
meeting  of  the  Legislature,  general  or  spe. 
cial,  an  act  would  be  Introduced  embodying 
the  provisions  of  Ordinance  No.  16,391.  G.  8., 
of  the  city  of  New  Orleans,  te^ying  special 
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tax  «C  two  mills  for  water,  Mweraget  and 
drainage,  organising  the  aeweiage  and  water 
board,  deflnlng  Its  rule*  and  powers,  and  pro- 
Tiding  for  tlie  Issae  and  aale  ot  tbe  public 
tmproTement  bonds  of  tbe  dty  of  New  Op- 
leans.  On  tbe  lOtb  of  July.  1888,  tbe  Got- 
ernor  of  tbe  state  Issned  bla  proclamation 
(duly  pobUsbed)  calling  a  qieclal  session  of 
the  General  Assembly  at  Baton  Rouge  on  tbe 
8th  of  August  for  specified  purposes.  Tbe 
first  and  second  purposes  were: 

First,  to  take  such  legislative  action  u 
may  be  necessary  relative  to  the  special  tax 
Toted  for  <Hi  June  6,  1898,  by  tbe  taxpayers 
of  tbe  city  ot  New  Orleans,  and  of  tbe  Ordi- 
nance No.  15,381.  levying  said  tax,  to  tbe 
organization  of  tbe  sewerage  and  water  board 
of  tbe  dty  of  New  Orleans,  and  deling  its 
duties  and  powers,  and  tbe  issuance  of  tbe 
public  improvement  bonds  of  tbe  dty  of  New 
Orleans,  witb  propo'  provldons  for  tbeir  pay- 
ment, principal  and  Interest 

Secmd.  To  the  framing  and  submission  to 
tbe  people  of  tbe  state  of  Louisiana  of  a 
pertinent  constitutional  amendment  relative 
to  tbe  said  special  tax,  the  said  water  and 
sewerage  board,  the  said  public  improvement 
bonds,  and  the  legislation  adopted  at  the  said 
special  session  relative  to  tbe  said  special 
matter. 

Tbe  General  Assembly  convened  at  the 
time  fixed,  and  upon  the  first  day  the  Gov- 
«nor  sent  to  it  a  special  message,  in  which 
he  declared  tbat  he  had  called  them  in  ex- 
traordinary session  in  response  to  a  well- 
defined  public  sentiment  throughout  the  state, 
and  particularly  In  tbe  city  of  New  Orleans. 
He  then  designated  the  objects  to  be  acted 
upon  at  the  session,  tbe  same  being  those 
enumerated  in  bis  proclamation.  Continuing, 
tbe  Governor  said:  "On  the  6th  day  of  June 
of  tbe  present  year  tbe  property  tax  payers 
of  tbe  city  of  New  Orleans  voted  a  special 
tax  of  two  mills  on  the  dollar  for  three  years, 
the  proceeds  of  which,  added  to  the  one-half 
of  the  surplus  of  the  existing  debt  tax  of 
one  per  cent,  to  be  dedicated  to  the  estab- 
lishment of  public  systems  of  sewerage,  wa- 
terworks, and  drainage  for  the  dly  of  New 
Orleans. 

"To  make  this  tax  at  once  available,  and 
to  complete,  at  as  early  a  date  as  practicable, 
these  important  systems  of  public  works  and 
improvements,  it  is  desirable  and  necessary 
to  capitalize  this  tax  by  issuing  bonds  to  be 
«oId  on  the  markets  oo  tbe  most  favorable 
terms,  and  for  not  less  than  par. 

"Ijt  order  to  accomplish  this,  special  legls- 
Jatlon,  as  well  as  an  amendment  to  the  Gon- 
ctltntlon  vrlll  be  necessary.  And,  believing 
tbat  it  is  for  tbe  Interest  not  only  of  New 
Orleans,  but  of  tbe  whole  state,  tbat  legis- 
lative aid  and  encouragement  should  be  ex- 
tended to  tbe  good  people  of  tbe  city  In  their 
.^reat  and  patriotic  movement  toward  prog- 
xess,  prosperity,  and  health,  I  trust  tbat  such 
l^slatton  will  be  speedily  enacted  aa  will 
Atford  ovary  facility  for  tbe  early  completion 


of  these  enterprises,  so  Important  and  neces- 
sary to  the  public  welfare  and  advancement 

"This  growing  sentiment  in  behalf  of  pub- 
lic sanitation  and  Intonal  .improvements  has 
found  expression  In  tbe  various  towns,  dtles, 
and  districts  throughout  the  state,  and  they 
likewise  seek  l^^atlva  action  to  carry  Into 
effect  article  281  of  tlie  Constitution,  wbere- 
by  they  may  raise  the  funds  necessary  to 
secure  these  public  improvements." 

On  the  same  day  a  bill  was  introduced  in- 
to tlie  Senate  containing  87  sections,  wtUcb 
were  ineceded  by  extended  preambles,  which 
recited  tbe  voting  by  tbe  taxpayers  of  New 
Orleans  of  the  special  tax  referred  to  upon 
certain  conditions  set  fortb  in  the  property 
tax  payers'  petition  made  tbe  baals  of  said 
election,  to  be  exduslvdy  devoted  to  q>e- 
dflcally  enumerated  purposes  <tf  public  Im- 
provements, tbe  levying  of  tbe  said  tax 
the  common  council  of  New  Orleans  by  Oidt- 
nance  No.  16318  Qpon  the  said  conditions, 
and  providing  for  tbe  establisbment  of  the 
contemplated  public  i^stems  of  sewerage  and 
water,  and  the  necessary  legislative  action 
to  make  thoroughly  effective  the  conditions 
so  imposed  upon  the  tax,  and  to  cause  tbe 
purposes  of  the  tax  levy  to  be  fully  carried 
out  The  bin  was  entitled  "An  act  to  make 
effective  tbe  vote  and  levy  of  the  spedal  tax 
by  the  property  taxpayen  of  the  dty  of  New 
Orleans  for  water,  sewerage,  and  drainage 
purposes  by  authorizing  tbe  capitalization  of 
ssld  tax  by  the  Issuance  of  GO-year  bonds 
of  the  dty  of  New  Orleans  under  certain 
conditions  and  with  certain  privileges  and 
restrictions,  providing  for  the  payment  of  tbe 
principal  and  Interest  thereof,  for  tbe  dis- 
position of  the  said  bonds  and  the  proceeds 
thereof,  and  defining  tbe  powers  and  duties 
of  the  board  of  liquidation  with  reference 
thereto;  by  constituting  and  establishing  a 
sewerage  and  water  board  for  the  city  of 
New  Orleans,  and  defining  ito  powers,  duties, 
rights,  and  obligations  with  reference  to  tbe 
public,  the  city  council,  the  board  of  liquida- 
tion, and  tbe  drainage  commiaskm,  and  vice 
versa; .  by  authorizing  the  dty  of  New  Or^ 
leans,  through  said  board,  to  acquire  all  nec- 
essary property  rights  and  franchises  by  pur- 
chase, construction,  or  expropriation,  dther 
within  or  without  the  dty,  necessary  and 
proper  for  her  public  systems  of  sewerage 
and  water,  and  in  such  case  to  assume  as 
part  of  the  purchase  price  existing  mortgages 
on  said  property,  and  to  provide  tor  the  pay- 
ment of  the  principal  and  interest  of  such  as 
are  assumed  as  part  of  the  purchase  price  ex- 
isting mortgages  on  said  property,  and  to  pro- 
vide for  the  payment  of  tbe  principal  and 
Interest  of  such  assumed  debts;  and  to  pro- 
vide for  the  violation  of  said  act" 

The  bill  was  adopted  by  the  General  As- 
sembly, approved  by  tbe  Governor  In  August, 
1899,  and  promulgated  under  tbe  number  0 
of  the  Acts  of  tbe  Special  Session  of  1899 
of  the  General  Assembly.  Acts  188^  ffb  16^ 
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On  the  flame  day  this  bill  wa«  presented 
to  the  Senate  a  bill  was  Introduced  under 
the  heading  of  "A  Joint  resolntlon  propoelng 
an  amendment  to  the  OonBtitntion  of  the 
state  of  LonlsUDa  relattre  to  xatlfylng  and 
currying  Into  effect  a  special  tax  levied  In 
the  of  New  Orieans  for  certain  public 
improTementfl,  and  to  establish  thereon  pub- 
lic syatems  of  sewerage  and  water,  the  Uh 
siiance  of  bonds  therefor  and  the  provldliuc 
ways  and  means  to  pay  the  prUiclpal  and 
Interest  of  said  bonds."  Acts  1809.  p.  6, 
No.  4. 

The  proposed  amendments  were  contained 
in  two  articles,  and  were  preceded  by  a 
section  In  whldi  It  "was  resolved  by  the 
Oeneral  Anembly  of  the  state  of  Louisiana, 
two  thirds  of  all  the  members  elected  to  each 
house  concurring,  that  the  following  emmd- 
ment  to  the  Gonslltntion  of  the  state  be 
submitted  to  the  electors  of  the  state  at  the 
next  election."  This  bill  was  cffdered  printed 
in  fun  In  tbe  Journal,  and  It  therein  so  ap> 
pears. 

^blM  blU  and  Joint  resolntlon  was  adopted, 
by  both  bouses,  and  approved  and  signed  by 
the  Governor  on  the  iSth  of  Augast,  1899. 
It  was  duly  iwomulgated,  and  appears  among 
tiie  pnbUsbed  acts  of  the  General  Assembly 
passed  at  the  special  session  of  1889  under 
the  number  4. 

These  amendments  woe  submitted  to  the 
vote  of  tbe  electors  of  the  stete  at  the  gen- 
eral election  beld  on  tbe  17th  of  April,  1900r 
and  on  the  Ifith  day  at  Hay,  1900^  the  Gov- 
onor  of  the  state  announced  In  a  proclama- 
tion that  tbe  Section  had  resulted  in  tbe 
adoption  of  the  amendmoiL 

It  appears  ftom  this  proclamation  that  there 
were  throughout  the  state  82,187  votes  for 
and  1,484  against  the  amendment  and  In  the 
parish  of  Orleans  17,616  votes  for  and  812 
against  the  same. 

In  his  reasons  for  tbe  very  able  Judgment 
whlcta  ttie  district  Judge  rendoed  he  set  out 
what  bas  been  done  since  v^n  the  faltb  of 
the  OTdlnances  of  tbe  city  of  New  Orleans— 
the  vote  of  Oie  property  ta^yers  tff  that 
city  upcm  tbe  same,  ti»  provlslonB  of  Act  No. 
6,  p.  1%  of  tbe  General  Assembly  of  1899. 
the  submission  by  ttie  General  Assembly  ot 
the  proposed  amendment  to  flie  vote  of  flie 
electors  of  12ie  state,  the  adoption  of  the  same 
by  an  overwhelming  majority  of  the  people 
not  only  of  the  state  at  large  but  of  tbe  city 
of  New  Orieans,  the  offldal  announcement 
and  promulgation  by  the  Governor  of  the  re- 
sult of  the  general  election;  adding: 

*'Fm  the  flrst  time,  by  this  suit,  filed  Feb- 
msry  18,  1908,  objection  is  made  by  a  tax- 
pay»  that  all  that  hu  been  done  In  the 
premises  Is  null  and  void,  because  the  Qea- 
eral  Assembly,  In  prt^odng  to  the  people  said 
amentoent  to  tbe  Constitution,  failed  to  com- 
ply with  some  of  the  directions  of  the  Consti- 
tution in  regard  to  constitutional  amend- 
ments." 

"Tbe  special  ground  Is  that  article  821  of 


tiie  Constitution  directs  that  amendments  pro- 
posed must  be  read  in  the  respective  bouses 
on  three  separate  days,  and  that  this  means 
that  said  amendmente  must  be  read  In  full; 
whereas  In  fact  said  amendment  was  read 
only  once  In  full  In  eacb  bouse,  and  on  Oie 
other  two  days  In  each  bouse  was  read  only 
by  ite  title,  and  not  In  fnU.  It  is  urged  that 
the  title  forms  no  part  of  tbe  amendment, 
and  that  reading  tbe  amendment  by  Its  title 
was  not  the  reading  of  the  aniendment  Itsdf 

We  have  carefully  read  the  course  of  rea- 
soning by  which  the  district  Judge  reached  tbe 
conclusion  that  the  objectloiui  hi  tills  case 
were  not  tenable,  especially  when  raised  at 
the  times  and  under  the  cbrcumstances  they 
wer^  and  we  are  of  the  (pinion  that  Uie 
Judgment  he  rendered  was  correct 

It  Is  well  to  quote  tbe  views  ei^ressed 
Mr.  Justice  Brewer  ss  the  organ  of  the  So- 
preme  Court  of  Kansas  on  the  matter  known 
as  the  "Constitutional  ProhlMtory  Amend- 
ment,** which  are  to  be  found  on  tbe  report 
made  In  tbe  case  In  24  Kan.  701.  It  was 
contended  that  a  certahi  amendment  to  the 
Omistltntion  of  Kansas  bad  not  been  cimsti- 
tntlonally  adopted,  as  It  did  not  appear  la 
full  upon  the  Journal,  as  ordered  by  tbe  Om- 
stltutlon  Itself.  Judge  Brewer  said:  "Tlie 
Oonstltutlon  iwovidea  that  the  ^propoeeA 
amendments,  together  wUh  the  yeas  anfl 
nays,  shall  be  entered  on  tbe  JoumaL'  Const 
Kan.  art  1^  I  L  la  the  failure  to  enter  this 
amendment  at  length  on  the  Journals  fatal  T 
It  Is  well  said  by  counsel  that  no  change  cftn 
be  made  In  tbe  fundamental  law  exc^t  In 
the  manner  prescribed  by  that  law.  In  Oe 
case  of  Oolller  v.  FMerson,  24  Ala.  lOfi,  tiie 
court  says:  *We  oitertato  no  doubt  fliat  to 
diange  the  Constitution  In  any  other  mode 
than  by  a  conventlOD,  every  reqnlslthm  which 
la  demanded  by  the  instrument  Itself  must 
be  observed,  and  tbe  omission  of  any  one  In 
ffttal  to  the  amendment'  That  case  fllna- 
trates  and  enfbxees  tUs  proposition.  TheOcm- 
stltution  of  Alabama  xeqnlred.  In  order  to 
work  an  amendment  that  the  proposition  be 
approved  by  two-flilxds  ot  the  L^iriature  - 
a  popular  vote— and  then  by  two-thirds  of 
the  next  Legislature.  This  last  ajq^val  was 
wanting,  and  the  court  held  that  the  Consti- 
tution had  not  been  amended.  In  otiier 
words,  proceedings  under  a  Constltation  to 
change  that  Constitution  must  be  in  accord 
with  the  manner  prescril)ed  by  fliat  Oonatltn- 
tion.  But  tUs  only  brings  us  to  the  real  ques- 
tion to  tills  case:  Is  a  pn^osltion  to  amend 
the  Conatltutitm  in  tbe  nature  of  a  crimtoal 
proceeding,  to  which  the  opponente  of  change 
stand  as  defendanta  to  a  criminal  actton  enti- 
tled to  avail  themselves  of  any  technical  o- 
ror,  or  mere  verbal  mistake;  or  it  rether  a 
dvll  proceeding,  to  wbldi  those  omissions 
and  errors  which  work  no  wrong  to  eubsten- 
tlal  rigbto  are  to  be  disregarded?  Unhesl- 
totlngly  we  affirm  tbe  latter.  The  central 
Idea  of  Kansas  law,  as  of  Kansaa  history,  Is 
'that  substance  of  tight  is  grander  and  more 
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potent  than  metbedB  and  forms.  The  two  Im- 
portant, vital  elements  In  any  conttttntUuial 
amendment  are  the  assent  of  two-tbirds  of 
tlM  Leglfllatnre  and  a  majority  of  tbe  pojw 
lar  -rate.  Beyond  these,  other  provisions  are 
mere  machinery  and  fwma.  They  may  not 
be  disregarded,  because  by  them  certainty  as 
to  the  eaeentlaUi  la  aeeured.  But  they  are 
not  tbemselTea  easentiala.  Take  a  etnnig  !!• 
Inatration:  The  Constitution  requires  that 
the  'Secretary  of  State  shall  cause  the  same 
to  be  pnbUabed  In  at  least  one  newspaper  In 
each  county  of  the  state  where  a  newspaper 
Is  published,  for  three  months  preceding,'  etc 
SoKioee  a  imanlmona  rote  of  both  houses  of 
the  IiecUature  and  a  unanimous  TOte  of  the 
people  In  favor  of  a  constltntlfflial  ammd- 
raent,  but  that  the  secretary  had  omitted  to 
publtob  in  one  county  in  which  a  newspapw 
was  published,  would  It  not  be  simply  an  in- 
suit  to  common  sense  to  htdd  that  thereby  Qie 
will  of  the  Lvlalature  and  people  had  been 
defeated?  Is  It  within  tbe  power  of  the  sec- 
retary dther  throush  Ignorance  ax  design  to 
Ibwart  the  popular  decision?  Is  he  given  a 
veto,  or  can  he  create  one?  This  may  be  an 
extreme  cas^  but  it  only  Ulnstrates  the  prin- 
ciple. Tbe  records  of  the  proceedings  of  Uie 
two  bouses  are  made,  not  by  the  houses 
thmnselves,  but  by  clolcal  offlcers.  True, 
they  are  under  tbe  control  of  the  respective 
bouses,  but  in  fact  the  records  are  made  by 
clerks.  Hay  they  defeat  the  legislative  will? 
The  Constitution  does  not  make  amendments 
d^endent  upon  tbdr  approval  or  their  ac- 
tion. To  insure  certainty  and  guard  against 
mistake,  journal  evldeDce  of  the  amendment 
and  TOtes  Is  prescribed;  but  this  Is  mere  mat- 
ter of  evidence,  and  not  the  substantial  con- 
dition of  constitntional  change.  In  Leaven- 
worth Comity  V.  Hlgginbotham,  17  Kan.  62, 
a  law  was  npheld  although  the  s^nature  of 
tbe  presiding  i^er  of  the  Senate  was  never 
afllxed  to  it  as  tbe  Constitution  prescribes, 
and  although  the  yeas  and  nays  were  not 
entered  on  the  journal  of  the  Senate  on  ita 
omcurrence  in  certain  alight  amendments 
made  by  the  House.  See,  also,  Dlvishm  of 
Howard  Coun^,  IS  Kan.  194. 

"Again,  in  constitutional  changes  the  pop- 
alar  yol/oo  is  the  paramoimt  act  While  to 
guard  against  undue  baste  and  teippomTj  et- 
dtement.  to  prevent  unnecessary  and  fre- 
quent appeala  for  constitutional  amendments, 
the  assent  of  two-thirds  of  the  Legislature  Is 
prescribed  as  a  condition  precedent,  yet,  aft- 
er, all,  that  which  determines  constitutional 
ehang^  Is  the  popular  wUL  This  Is  a  gov- 
ernment by  the  people,  and  whenever  the 
clear  voice  of  the  people  is  beard  Legtsla- 
tnre  and  courts  must  obey.  True,  a  pcq^ular 
vote  without  previous  legislative  sanction 
nanst  be  dinegarded.  Tbcn  la  ho  certain^ 
tbat  all  wbo  could  would  teke  part  in  such  a 
Tote,  or  tbat  they  who  did,  all  realize  Oat 
It  was  a  final  action. '  It  lacks  tbe  sanction 
of  law.  Is  a  disregard  of  constitutional  meth- 
ods sod  UmltaUons,  and  should  be  taken  as 


a  request  Car  diangs^  rsAer  fban  as  a  dumge 
itseic.  But.  notwlthstanOlng  tUs,  leglslattve 
action  la  simply  a  detwmlnatbm  to  aubmit 
the  question  to  p<vular  decUon.  It  Is  In 
no  sense  flnsL  No  number  of  leglalatntes 
and  no  amount  of  legislative  action  can 
change  tbe  fundamental  law.  This  vras 
made  by  the  people^  who  alone  can  change 
it  The  action  of  tbe  Leglalatare  in  teQ>ect 
to  copstltutlonal  changes  Is  something  Uke 
the  action  of  a  cranmlttee  of  the  Legislature 
In  respect  to  tbe  leglalatlve  disposition  of  a 
bill.  It  presente,  it  recommends,  but  it  does 
not  decide.  And  who  ever  thought  of  declar- 
ing a  law  tarralld  by  reason  of  any  Irtegulari- 
tles  in  the  proceedings  of  the  committee 
which  first  passed  upon  it?  It  Is  the  legis- 
lative action  which  la  conaldered  In  deteiv 
mining  whether  the  law  has  been  constitu- 
tionally pasaed;  and  It  la  the  popular  action 
wbich  la  prlne^lly  to  be  conddend  In  de- 
termining whether  a  constltDtlonal  amend- 
ment baa  been  adopted.** 

We  have  recited  in  this  case  with  great 
minuteness  in  detail  the  facts  and  clrcum- 
Btences  under  which  the  Qeneral  Assembly 
acted  In  ad<9tlng  the  proportion  to  sabmtt 
this  amendment  to  the  electora  of  the  state 
for  tbe  purpose  of  showing  bow  thoroughly 
informed  each  house  and  the  m«nbers  of 
e^ch  bouse  must  have  been  as  to  the  action 
taken  In  tbis  matter;  partlcnlariy  bow  thw- 
ougbly  advised  they  must  have  been  through 
provisions  of  Act  No.  0.  which  act  was  slmnl- 
toneously  passing  throng  both  of  the  bouses 
themselves,  and  which  corned  substentlally 
the  same  subject  It  Is  not  pretended  that 
full  notice  of  tbat  act  fn  Its  dUferent  stages 
was  not  given  to  tbe  members  of  ttie  houses. 
Tbe  people  of  the  stote  were  called  upon 
throngh  tho  proposed  amendment  to  ratify 
the  provisions  of  that  act 

Black,  In  his  wortc  on  Oonstitntlottal  Law 
ftMige  826),  refers  to  the  word  "reading,*' 
thongfa  he  does  so  In  connection  with  legis- 
lative action  In  connection  witib  the  enact 
ment  of  "statotea."  The  autiior  says:  "3%e 
Constitutions  of  many  of  the  states  require 
tbat  a  bUl,  before  it  shall  become  a  law,  shall 
be  read  a  oertain  numer  of  times  (usually  two 
or  Ibree)  in  each  boose.  In  re^>ect  to  flie 
manner  of  such  reading  the  provision  Is  con- 
sidered merely  dUectory,  but  not  vrlth  ro> 
spect  to  the  toct  Itself.  If  the  Constitution 
Is  obeyed'  In  the  latter  i«rticQlar,  the  stat- 
ute to  void.  •  •  •  Where  the  require- 
ment Is  that  the  bill  shall  be  read  three 
times,  it  Is  tbe  usual  innctice  of  legislative 
bodies  to  have  It  read  twice  by  title  merely, 
and  once  at  length,  and  this  is  considelfed 
Buffldent  to  make  Its  enactment  lavrfid,  un- 
less the  constitutional  provlston  Is  so  ex- 
pressed ss  to  make  It  Imperative  that  each 
readhig  should  be  of  tiie  entire  contents  of 
tbebUl.** 

We  do  not  Quderstend  tint  a  constitutional 
requlremttt  wbich  almply  declares  In  gen- 
eral terms  that  a  *WU" 
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twice  or  tbree  times  In  each  bouse  before  it 
can  be  enacted  Into  a  law,  would  carry  with 
It  the  neceaslty  of  reading  orer  each  section 
of  the  bill  at  each  reading,  though  the  word 
"btir*  in  Its  meaning  covers  "the  proposed 
legislation  in  Its  entirety." 

If  a  constltatlonal  requirement  that  a  "bllt" 
should  be  read  three  times,  In  the  absence  of 
a  QpecIQc  declaration  tbat  the  bill  sfaall  be 
"read  In  full,"  authorizes  under  parllanjenta- 
ry  practice  and  meaning  the  reading  of  some- 
thing less  than  each  sectton  of  the  bill,  tbere 
la  no  reason  why  a  requirement  that  "an 
amendment"  shall  be  read  three  times  with* 
out  declaring  that  the  amendment  should  do 
read  In  full  shonld  not  authorize  the  read- 
ing of  something  less  than  the  "amendment 
itself  In  Its  entirety."  What  to  Intended  to 
be  guarded  against  Is  undue  baste  In  the 
consideration  of  matters  of  legislation.  The 
purpose  of  the  regnlrement  Is  that  the  sub- 
ject-matter of  the  bill  or  amendment  should 
be  brought  to  the  attention  of  both  bouses  on 
a  certain  number  of  occasions,  ratber  than 
that  the  details  In  each  section  shonld  be  pla* 
ced  each  time  before  the  houses. 

An  entry  In  the  Journals  of  character  sach 
as  to  clearly  identify  the  matter  brought  up 
each  time  with  that  ultimately  adopted  as  a 
whole  should  seem  to  meet  the  legal  or  cod- 
sdtnttonal  requirements.  There  to  no  partic- 
ular requirement  as  to  the  form  oi  thto  en- 
try. 

Zt  to  said  that  a  title  to  an  article  amend- 
ing a  Constitution  to  a  thing  neither  recog- 
nised nor  required  by  law;  that  a  title  to 
an  amendment  would  be  entirely  out  of  place. 
Thto  may  be  tme  as  to  the  form  In  which  it 
should  be  submitted  to  the  people  for  their 
vote  at  the  polls,  and  also  as  to  the  form  In 
which  It  should  be  made  to  appear  when 
adopted;  but  no  good  reason  can  be  assign- 
ed why  the  General  Assembly  should  not, 
for  the  purposes  of  Its  own  action  or  legisla- 
tion, attach  some  designation  to  a  bill  or 
Joint  reaolutlon  proposing  an  amendment  for 
tbe  purposes  of  Identlflcatlon  and  reference. 
While  a  title  might  not  be  required,  there  to 
no  reason  why,  If  attached.  It  should  not  be 
utilized  In  connection  with  tbe  proposition  for 
an  amoQdment  for  the  purposes  of  the  Gen- 
eral Assembly  Itself. 

In  dealing  with  the  matter  before  us  It 
Is  noticeable  that  the  subject  to  one  of  ■ 
purely  local  character,  affecting  for  a  limited 
period  the  private  Interests  of  the  property 
holders  in  a  particular  city— a  special  de- 
parture from  and  relaxation  of  a  general 
rule  made,  granted  at  the  Instance  of  the 
only  parties  concerned,  for  their  alleged  bene- 
fit Ordinarily,  the  articles  of  a  Constitution 
lay  down  general  fundamental  rules  affect- 
ing the  whole  body  of  the  people.  The 
amendment  luTolved  here  to  not  of  that 
Und.  Not  a  single  person  concerned  other 
than  the  present  plalntlft  has  taken  a  step 
in  oppMdtim  to  the  legality  and  constltntton* 
a^tj.  «t  MT^rytUiis  tii«t  has  baen  done. 


The  opposition  to  the  torylng  of  Oe  tax 

^significant  in  number  of  persons  and  in 
the  amount  of  tbe  values  of  property  from 
the  lieglnnlncd  was  exhausted  at  the  election, 
for  It  never  manifested  itself  since;  To  per- 
mit ft  to  successfully  advance  Itself  now, 
and  under  ezlatliyc  conditions,  would  be 
against  good  faith,  good  conscience  equity, 
and  Justice. 

For  tbe  reasons  assigned,  It  to  hereby  order- 
ed, adjudged,  and  decreed  that  tbe  Judgment 
appealed  from  be^  and  the  same  is  hereby* 
affirmed. 

BLANCHARD,  J.,  concurs  In  the  decree  on 
the  ground  solely  of  estoppel  pleaded  against 
the  plalntlfC 


CUD  La.  tut 

Ho.  14JB0ti, 
BI«AIR  «t  al.  V.  DWTIOR  «t  A 

(Supreme  Court  of  Louisiana.   May.  11,  1903.) 

PARTITION— MISJOINDER  OF  PARTIES— TUTOa 
— 8ALB  OF  MINOR'S  PROPERTY—BONA 
FIDB  PURCHASER. 

1.  An  exception  of  mis-joinder  was  filed  oa 
the  grouad  that  the  exceptor  baring  sold  part 
of  the  property  before  it  bad  been  decreed  that 
plaintiffs  owned  any  interest  in  it,  and  his 
vendee  thus  claiming  a  separate  tract  and  ex- 
ceptor a  separate  tract.  It  was  bad  practice  to 
Join  both  b  the  same  partitlou  suit:  HM, 
since  some  privity  of  Interest  extots  between 
exceptor  ana  bis  vendee  in  this,  that  ttie  ex- 
ceptor is  warrantor  of  the  title  of  his  vendee 
and  was  called  in  warrantr,  and  since  tbe  ob* 
jection  raised  is  obviated  b;  the  judgment  ap- 
pealed  from  ordering  separate  sale  of  tbe  two 
tracts  to  effect  partition,  the  exception  will  not 
be  aoBtained. 

2.  A  private  sale  of  minors'  property  by  their 
tntor  to  pay  dehta  Is  void,  and  it  Is  none  the 
less  so  because  a>  family  meeting  advised  It  and 
the  judge  homologated  tbe  proceedings  at  the 
meeting. 

8.  The  Immediate  vendee  In  such  a  sale  may 
be  a  posaeosor  in  bad  faith;  but  It  does  not 
necessarily  follow  that  his  vendee,  nor  the  ven- 
dee of  his  vendee,  to  likewise  hi  bad  faldi.  A 

Eurchaser  may  weD  be  In  good  faith  thovgEh. 
Is  vendor  was  In  bad  faith. 
4.  Nor  la  a  vendee  to  be  held  a  possessor  in 
bad  faith  merely  because  of  tbe  fact,  or  the 
probability,  that  a  careful  examination  of  the 
conveyance  records  would  have  disclosed  the 
nullity  of  the  vmdor's  title. 
(Syllabus  by  tbe  Court) 

Appeal  from  Fifteenth  Jndlctol  District 
Court,  Parish  of  Calcaslen;  D.  B.  Gorbam,. 
Judge  ad  hoc. 

Action  by  James  A.  Blah>  and  others 
against  William  Dwyer  and  othera.  From 
tbe  Judgment  William  Dwyer  appeals.  ICotU-. 
fled. 

Leon  Bugar,  for  appellant  Pojo  ft  Moaa,. 
for  appellees  J.  A.  and  J.  H.  Bkilr.  Snnpay- 
rac  A  Toomer.  for  appellees  W.  R.  Blair  and 
Mrs.  A.  J.  Lelthead.  Schwlng  ft  Moore,  tor 
appellee  Crowley. 

BLANCHARD,  J,  Thto  Is  an  action  or  pu^ 
tltlon.  Plaintiffs  are  owners  each  of  an  vth- 
divided  ose^lghth  interest  In^siid  to  Mrtalft 
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propertT  which  to  described— belns  18  aires 
of  land  within  the  corporate  Umlti  of  ttw 
town  of  Lake  Charl^ 

They  make  parties  defendant  tlielr  sister 
BUsabeth  Maria  Blair,  now  the  wife  of  A.  J. 
Lelthead,  and  thdr  brother  WUUam  Blair, 
whwn  they  aver  to  own  each  an  nndlvlded 
one-eighth  Interest  In  tbe  proper^;  and  they 
make  as  further  parties  defendant  William 
Dwyer  and  Patrick  Crowley,  who  are  averred 
to  own  fn  lndlTlfli<m  the  remaining  fonr- 
eigbtha,  or  one-half  intoesl 

In  connection  with  their  demand  tor  par- 
tition, they  asserted  a  claim  against  defend- 
ant Dwyer  for  rents  and  revenues  of  tbe 
property,  averring  him  to  owe  ea<di  of  them 
on  this  account  9410.30,  with  legal  Interest, 
leas  their  proportion  at  snch  sum  as  may  be 
detwmlned  as  due  him  on  account  of  Improve- 
ments pot  upon  the  property  and  taxes  paid. 

Tbelr  prayer  was  for  jndgmmt  against  him 
for  rents  and  revenues  ao  claimed,  and  for 
tbe  sale  of  the  property  to  efEect  a  partition. 

There  was  Judgment  In  the  court  b^w  de- 
creeing the  partition  of  the  property,  and  be* 
cause  not  susceptible  of  division  In  kind  It 
was  ordered  sold  to  effect  partition. 

There  was  judgment  holding  Dwyer  to  be 
a  possessor  In  bad  f  altii  and  fixing  the  entire 
rents  and  revenues  of  the  pn^erty  at  the 
sum  of  91,403.00,  and  he  was  decreed  to  pay 
to  each  of  tbe  plalntUCs  one-eighth  thereof 
with  Interest  from  Judicial  demand. 

Tliere  was  Judgment  fixing  tbe  amount 
that  Dwyer  Is  entitled  to  claim,  for  taxes  paid 
and  on  account  of  improvements  erected,  at 
tbe  sum  of  91|3B6.60,  and  be  was  decreed  a 
credit  against  each  of  the  plaintiffs  for  one- 
eighth  thereof. 

Dwyer  appeals. 

This  suit  IB  the  sequel  of  one  filed  In  1806 
by  these  same  plaintiffs  against  William 
Dwyer  and  Patrick  Growl^.  That  suit  was 
a  petitory  action  in  which  tbe  plalntUfs  pray- 
ed for  Judgment  recognisbig  them  as  own- 
ers of  one^lghOi  Interest  each  In  the  same 
yrupatj  now  sought  to  be  partitioned. 

Their  claim  of  ownership  was  anatelned, 
and  on  appeal  to  tbe  Court  of  ^Mtpeal,  Third 
Circott,  the  Ju^ment  of  the  District  Courts 
decreeing  them  owners,  esdi,  of  an  undi- 
vided <me-eighth  interest  of  tbe  propoty,  was 
afllrm^  and  there  was  reswved  to  all  par- 
ties  in  interest  all  rights  relative  to  Improve- 
ments, rents,  revenues;  taxes,  etc.— relegating 
to  a  future  action  of  partition  to  be  broui^t 
the  adjustment  and  determination  of  the 
■arae. 

The  present  suit  Is  that  actlwu. 

James  Blair,  the  father  of  plaintiffs,  pur^ 
biased  tin  pnverty  in  question  prlw  to  1880^ 

At  tlw  time  of  ite  pnrdiase,  his  wife,  saiaa 
E.  Herrlngton  (mother  of  plaJntiib)  was  liv- 
ing, and  tbe  pr<a>erty  fell  into  the  oommnntty 
of  acquete  and  gains  existing  between  James 
Blair  and  herself. 

lirs.  Blair  died  In  1880  totestate.  and  plain- 
tiffs and  tbebr  sister,  Mrs.  Lelthead,  and  tbell 
S4  8o.-ao 


brother,  WOUsm  Blal^  are  ber  surviving 

fatirs. 

Tbe  property  in  question,  being  undlqwsed 
of  at  tbe  death  of  Mrs,  Bl^  and,  thereftne, 
pertaining  to  the  community  that  had  existed 
betwew  her  and  her  surviving  husbsnd,  was, 
following  the  death  of  their  mother,  owned 
In  indivlslon  by  the  surviving  hosband  and 
tlie  heirs  of  the  dead  wife— one-half  interest 
to  him,  the  ottier  half  Interest  to  them,  sub- 
ject to  jiayment  of  community  debte. 

James  Blalr  qualified  as  natural  tutor  of 
bis  children  and  took  proceedings  to  sell 
property  to  pay  debts.  A  family  meeting 
was  convoked  on  behalf  of  the  minors  and 
this  meeting  r^mmended  that  tiie  property 
now  In  question,  belonging  then  to  Jamea 
Blair  and  bis  wards,  be  sold  at  private  sale. 
Tills  was  tantamount  to  advising  that  tlie 
minors^  Interest  In  real  property  be  sold  at 
private  sale  to  pay  debts. 

The  tutor  applied  for  homologation  of  the 
proceedings  so  advising,  and  the  same  were 
homologated,  and  following  this  he  sold  the 
property  at  private  sale. 

It  was  bought  by  A  Lb  Beld.  Tbe  deed  re- 
cites fliat  Kair  acting  for  himself  and  as 
tutor  of  his  children  sells  to  Reld,  and  that 
he  sells  for  his  children  under  authtnlzBtlon 
of  a  family  meeting  and  Judgmrait  of  the 
court  homotogating  the  proceedings. 

No  mention  Is  made  of  any  adverttsement 
of  the  property,  or  adjudication  of  it  at  public 
sale  prior  to  the  execution  of  the  deed  to 
Held. 

It  was  simply  a  case  of  selling  minor's 
pn^erty  at  private  aale,  not  to  effect  parti- 
tion but  to  pay  debts,  and  the  act  recites  that 
the  punAaser  waives  aU  formalities  relating 
to  the  slgnlitf  of  tbe  order  homologating  the 
proceedings  of  the  family  meeting. 

Beld  went  Into  possession,  and  in  1888  sold 
to  Hortman.  A  montb  later  Hortman  sold  to 
Dwyer,  one  ot  the  defendanto  In  tbe  instant 
case.'  In  1888  Dwya  sold  twelve  acres  of  tbe 
eUthteen  acres  to  Patrick  Orowley  and  A  M. 
Palmer.  The  act  of  sale  describes  ttie  part 
purchased.  This  left  Dwyer  with  six  acres 
of  the  original  eighteen. 

In  1881  Orowley  (who  Is  one  of  the  defend- 
anto herein)  purchased  tte  Interest  of  Palmer 
in  tbe  twdve  acres,  and  was  In  possession  as 
owner  when  the  first  suit  was  brought  by 
plalntlifs  in  1886,  the  result  oi  which  was,  as 
heretofore  mentioned,  tbe  parties  who  were 
plainttfls  Own  and  are  plalntUb  now  were 
decreed  to  be  owners  each  of  one-dghtb  of 
the  whole  tract  of  eighteen  acres. 

The  sister  of  plaintiffs,  Mrs.  L^thead,  and 
tbebr  tta«i  minor  brother,  William  Blalr,  were 
not  parties  to  that  suit,  but  their  right  of 
ownership  of  one-eighth  interest  eacb  tn  the 
property  was  equally  as  strcmg  as  that  of  the 
recovering  plaintiffs. 

So  that  when  the  latter  brought  the  presoit 
action,  they  made  parties  defendant  tlitir 
said  slBter  and  brother  as  owning  each  an 
eighth  Interest,  and  made  Dwyw  <and  _a»w- j 
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defenOanfi  tfl  owntm  fibe  othw  four 
elglitba  Interest 

The  petition  charges  that  Dwyer,  from 
the  time  of  his  acquisition  of  the  property 
m  1883,  was  a  possessor  In  bad  faith,  and. 
as  snch.  acconntable  fw  rents  and  rerennes 
from  the  date  of  his  pmrchase. 

The  part  of  tba  property  Crowley  pnrf^B- 
ed  as  above  has  no  ImproTements  on  It  and 
there  Is  no  demand  for  rents  and  revennes 
from  him.  (^wley  by  answer  filed  here  ta 
the  appeal  asks  affirmance  of  tiie  Jadgmoit 
appealed  from.  Mrs.  Leltfaead  a^  like  af- 
flnnance.  Wnilam  Blalr  flies  answer  to  the 
appeal  renouncing  In  favor  of  Dwyer  and 
Crowley  all  bis  right,  title  and  Interest  In 
the  land. 

Dwyer  filed  In  the  coort  below  an  ezc^ 
tlon  of  mlalolnder.  It  was  overmled.  He  In- 
slBtB  on  It  here. 

His  c<mtentlon  Is  that  the  tract  of  land 
which  the  original  Blalrs  sold  to  Reldt  the 
lattOT  to  Hortman  and  Hortman  to  him.  con- 
tained eighteen  acres,  of  wbidi  be  sold  twelve 
acres  to  Crowley,  leaving  six  acres  stUl  held 
by  him,  and  that  Inasmuch  as  there  is  no 
privity  of  Interest  betwera  himself  and  Crow- 
ley there  is  a  misjoinder. 

Thus,  be  argaes:— 

"Dwyer  has  no  Intweat  In  the  twelve 
acresL 

"C^rowley  has  no  Interest  In  tiie  six  acres. 
"The  Crawly  twelve  acre  tract  Is  not  Im- 
proved. 

"The  Dwyer  six  acre  tract  is  Improved.** 

Bnt  there  Is  this  mnch  privity  of  Interest 
between  tbem,  vls^-Dwyer  Is  warrantor  of 
the  Crowley  title  and  Crowley  called  him  In 
warranty  and  recovered  Judgment  against 
bim  as  sndL  Besides  wUCh,  the  Judgment 
appealed  firom,  reco^iidng  some  force  In  the 
objection  that  the  tracts  ara  distinct  the 
<me  Improved  and  the  other  not  improved, 
and  that  tJiey  sbonld  be  kept  separate  in  the 
sale  thereof  for  puxposes  of  partition,  or- 
dered the  two  tracts  to  be  sold  s^arately. 

This,  we  think,  removes  the  objection  and 
leaves  Dwyer  without  cause  of  complaint  on 
that  score. 

The  real  question  the  case  prints  tot 
determination  Is  whether  defendant  Dwyer, 
under  the  law,  was  a  possessor  In  bad  faith. 

As  already  seen,  tbe  Interest  of  the  minors 
was  sold  by  thdr  father  and  tutor  in  1881 
at  private  aaU  to  pay  debts. 

This  was  In  the  teeth  of  Civ.  Code,  art 
341,  which  declares  that'  the  sale  of  minor's 
property  shall  be  made  at  public  auction  pre- 
ceded by  advertteement 

It  was  not  In  tbe  power  of  the  temUy 
meeting,  nor  of  tbe  Judge  who  homologated 
Its  proceedlngB,  to  order  otherwise. 

This  Court  held  In  Fletcher  t.  Cavalier,  4 
T^.  268  and  277,  that  the  sale  of  minor's 
property  by  private  contract  was  prohibited 
by  law.  ttiat  such  a  sate  was  absolutely  void, 
and  that  the  vendee  therein  was  a  possessor 
in  bad  faltti.'  • 


who  boo^t  from  Blalr,  tiia  Ikther 
and  tutor,  on  June  im  1881.  Is  dunged  wttli 
knowledge  of  the  vice  of  his  title  to  tbat  half 
of  the  pxt^oty  owned  by  the  minors.  The 
act  of  sale  to  him  shows  tbat  the  tutor  was 
making  a  private  sale  ot  minor's  pn^erty. 
He  wa^  unquestionably,  In  law,  In  bad  faith. 

But  we  do  not  think  Hortman,  who  bought 
from  Beld  in  May,  1888,  to  to  be  charged 
with  Icnowledge  it  the  Inherent  defect  of 
Beld's  titlb  He  was  not  tiiertfor^  a  po»- 
sessor  in  bad  faith. 

And  the  same  Is  true  of  Dwyer,  who 
bought  from  Hortman  In  June  1883,  and 
Crowley  and  Palmw,  who  bov«ht  tt^m 
Dwyer  In  February  1888.  Dwyer  testlfles  he 
knew  nothing  of  any  defect  In  the  tltlo  he 
ms  pnrcliaMt«. 

Thwe  Is  nothli^r  to  show  that  these  parties 
did  not  have  Just  mson  to  believe  them- 
selves the  masters  of  the  vroQertj  fliey  thns 
bought  and  possessed.  They  cmu^  w«  flilnk, 
wllbin  the  definition  ot  possesson  In  good 
faith  laid  down  In  Glv.  Code,  arts.  008  and 


A  purchaser  may  wdl  be  In  good  faith 
though  his  vendor  was  in  bad  fidflL  Heirs 
of  Self  V.  Tayk>r.  88  La.  Ann.  768. 

Bo,  too.  It  has  been  held  tbat  a  voidee'a 
good  faith  is  not  Impugned  beorase  ot  the 
fact  or  the  probability  that  a  careful  ex- 
amination ct  tbe  conveyance  reecwds  wmld 
have  dlsdosed  fbe  nuIU^  <ft  the  ymOatt 
me.  Olddens  v.  Mobley,  8T  La.  Ann.  417; 
Pattison  V.  Haloney,  88  La.  Ann.  886;  H«it^ 
gomery  v.  Whitfield,  41  La.  Ann.  6U,  6 
South.  224. 

That  part  of  the  decree  of  tbe  trial  court 
holding  Dwyw  a  possess^  In  bad  fkllb  and 
visiting  upon  him  the  consequences  ttie  law 
attaches  to  the  holding  of  properlr  In  bad 
faith,  is  erroneous. 

Not  being  a  possessor  tn  bad  faith,  ho  owes 
rents  and  rovenues  tmly  from  the  time  tbe 
pn^wrty  was  Judicially  demanded  of  hbn 
(Civ.  Code,  art  8403).  which  was,  so  fiir  as 
plaintiffs  herein  are  concerned,  the  pett 
tory  action  brought  by  them  on  May  28. 
1886,  being  No.  2,688  on  the  docket  of  tbn 
District  Court  In  and  for  the  Parish  of  Oah 
caitfen.  and  so  far  as  Mrs.  Elisabeth  M.  Lelt- 
faead Is  concerned  from  tiie  date  she  filed 
her  answer  in  the  Instant  case  (September  22, 
189^  asserting  bet  ownership  of  an  undivid- 
ed one-cigbth  Interest  la  the  properly. 

For  tbe  reaams  assigned  It  Is  ordered  and 
decreed  that  so  much,  of  tbe  judgment  ap- 
pealed fran  as  holds  d^endant  Dwyw  to 
be  a  possessor  in  bad  falUi  and  as  sudi  re- 
sponsible for  rents  and  revenues  of  the  prop- 
erty Invfdved  herein  from  tbe  time  of  his 
acquisition  and  possession  thereof  be  avoid- 
ed and  reversed. 

It  Is  further  ordered,  Ac.,  that  In  all  other 
respects  the  Judgment  appealed  from  be  af- 
firmed. 

It  Is  furtbw  ordered,  tee.,  flmt  this  cause 
be  remanded  to  the  9*^^  ^^jHfi^^^Jf^^' 


POMEROT  T. 
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tataimeiit  anA  adjnrtmoit  of  tbe  amoant  due 
by  nld  Dwyer  for  nnta  and  revenues  on  the 
baato  of  Us  being  a  pomnor  in  good  fiUtb. 
and  according  to  tbe  views  herein  oqaeBsed 
-VlaintlfCi  to  pay  costs  of  appeaL 


cut  La.  US) 

Ko.  14,675. 
POMBROT  M  aL  T.  UcFARLAJN  et  al. 
(Sopreme  Gout  of  Loaiaiana.  April  27,  lOOS.) 

TAZATIOH-SAIjB  to  STATB— PBHaCRIFTION 
AGAINST  OWNSR. 

LPropertr  was  adjudicated  to  the  sUte  at 
a  tax  sale  which  waa  abaolatelr  noil  for  want 
of  the  slTing  of  the  uoticea  reoaired  br  article 
210  of  the  Conatitatlon  of  1878.  The  atate 
took  action  of  no  kind  onder  the  adjadicatkn, 
bat  oltimatelr  sold  the  property  to  a  third  per- 
aon,  who  brought  suit  to  recover  it  against 
the  orizinal  owners,  who  bad  remained  con- 
atantlyln  actual  corporeal  possession,  and  paid 
taxes  upon  It  after  the  adjudication.  TThe 
plalntiir,  under  such  drcnmstances,  could  not 
snccessfully  Invoke  tho  pres^ntloQ  of  Uiree 
rears  provided  for  In  arUele  2SB  oC  tiw  Oon- 
otttntion  of  1888. 

CBrllabna  bjr  the  Court.) 

Appeal  from  Flfteentb  Judicial  District 
Court,  Parish  of  Oalcatien;  Edmund  Denis 
miier.  Jndge. 

Action  b7  Timothy  Pcnneroy  and  others 
■gainst  A.  D.  McFarlaln  and  others.  Judg- 
ment for  plain  tiffs,  and  certain  defendants 
appeal.  Afllrmed. 

Leon  Sugar,  tot  appellants,  Sompayiac  & 
Tocnner,  tor  appellee  Pomeroy,  m^^'iyfH  A 
Tonng,  for  other  appellees^ 

Statemoit  of  tbe  Caae, 

inCHOI/US,  a  J.  The  defendants  ICcFu^ 
lain  and  Harria  presented  on  the  24tb  of  Jan> 
nary,  1902,  to  tbe  district  court  for  Oalcaslett 
parish  a  petition  in  which  tbey  alleged  that 
in  the  year  1896  the  northeast  quarter  (N.  EL 
M)  of  section  thirty-four  (84)  and  lot  No.  4 
<fonr)  of  aectlon  thlrty-flve  (3(Q  in  township 
deren  (11)  sooth,  of  range  four  (40  west,  le- 
gally assoascd  to  Aladln  Trahan,  was  sdaed 
and  advertised  tot  sale  at  tax  sale  for  taxes 
due  for  said  year  after  all  legal  requirements, 
tbe  sum  due  by  said  Trahan  being  ViM,  and 
•aid  invperty  was  bid  in  for  and  adjudicated 
to  the  state;  that  on  the  17th  ot  Angnst, 
1901,  they  purchased  the  said  property  tot 
the  price  of  9200  at  a  sale  made  by  the  tax 
•wUfiirtor  of  the  parish  of  Oalcaslen  of  proper^ 
ly  In  that  parish  wUch  had  been  bid  in  for 
and  adjudicated  to  the  state  at  tax  sales  tar 
the  years  1888  to  1898,  indnslTe,  which  had 
not  bem  disposed  of  by  the  state,  and  not  re* 
deemed;  that  a  tax  deed  was  executed  In 
thdr  fhTor  on  the  12th  of  October,  1901;  that 
said  sale  vested  an  absolute  title  in  them  to 
tbe  property,  and  they  desired  to  be  placed 
In  possession;  that  Timothy,  Charlea,  and 
Henry  Pomeroy  were  residing  upon  said 
pnverty,  and  Aladln  Trahan,  the  former 
^wmBKt  was  dead,  and  his  luiri  wars  iw 


known  to  them.  They  prayed  Am  court  for 
an  order  to  the  sherlCF  directing  him  to  seize 
and  'sKe  said  proper^  Into  his  possession, 
and  ^ve  notice  of  the  selsure,  and  that  after 
due  proceedings  they  be  placed  In  possession 
An  order  of  court  was  granted  as  prayed  for. 

Upon  the  petition  of  Timothy,  Charles,  and 
Henry  Pomeroy  an  injunction  issued  enjoin- 
ing tbe  sheriff  and  McFarlaln  and  Harria 
from  disturbing  them  in  their  possession  of 
tbe  property  described  sod  enjoining  tbe 
sheriff  from  placing  the  last-named  parties 
In  possession  of  said  land.  In  their  petition 
for  injunction  they  averred  that  by  an  act  of 
February  15,  1898,  duly  recused,  they  ac- 
quired the  property  referred  to  from  Charles 
D.  Benin  and  Arthur  A.  Hebert;  that  they 
owned  the  property  by  a  chain  of  title  from 
the  United  States  government,  and  had  been 
In  possession  of  same  since  the  date  they 
purchased  the  same— more  than  a  year  be- 
fore the  filing  of  their  petition;  that  the  al- 
leged adjudication  of  tbe  property  to  the  state 
of  Louisiana  and  tbe  sale  to  McFarlaln  and 
Ebrrls  weto  null  and  void  for  tlie  foUovring 
reasons: 

First  Becanse  the  taxes  on  said  property 
were  paid;  secondly,  and  In  the  alternative, 
the  said  sale  was  null  because  of  dual  as- 
sessment; thirdly,  and  In  the  alternative,  tbe 
said  sale  was  not  conducted  In  accordance 
with  law.  Plaintiffs,  nor  the  owners  of  said 
property  at  the  time  of  the  alleged  adjudi- 
cation, were  notlfled  In  accordance  vritti  ar- 
ticle 210  of  the  Constitution  of  1879  of  the 
state  of  Louisiana  and  the  lavrs  of  said  state 
providing  tbe  manner  of  giving  notice  of 
ddlnquoit  taxes.  That  the  failure  of  the 
sheriff  and  tax  collector  to  give  notice  afore- 
said and  to  adjudicate  the  property  notwith- 
standing said  failure  was  depriving  the  own- 
er of  his  property  without  due  process  of 
law,  and  In  direct  amdlct  with  article  or 
amendment  14  of  the  Oonatltutl<m  of  the 
United  States. 

That  tbe  said  property  had  never  been  sold 
for  taxes  In  accordance  with  law,  and  what- 
ever attempts  to  adjudicate  same  had  been 
made  were  absolutely  null  and  void  for  tbe 
following  causes  In  addition  to  those  al- 
lied: Want  of  proper  assMsment,  as  to 
name  of  owner,  description  of  property,  time 
of  filing  rolls,  notice  of  filing  of  rolls,  adver- 
tisement of  sales,  failure  to  say  for  what 
taxes  the  property  was  sold,  failure  to  qteci- 
fy  time  and  place  of  sale.  That  article  283 
of  the  Constitution  of  the  state  of  Louisiana, 
prohibiting  tax  sales  being  set  aside  for  any 
causes  but  those  enumerated  therein,  was  in 
conflict  with  article  1  of  tbe  Constitution  of 
tbe  United  States,  and  was  an  ex  post  facto 
and  retroactive  law.  That  the  property  seis- 
ed aforesaid  was  well  and  truly  worth  $9,- 
040,  and  to  dispossess  them  and  deprive  them 
of  tbe  use  and  benefit  of  It  would  cause  Ir^ 
reparable  loss  to  them.  That  they  should 
not  be  disturbed  In'  their  possession  and  own- 
SB^  of  the  said  proi>srly.  Th«L.they  pn^ 
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cbased  nld  property  In  good  Calth,  and  had 
improved  and  possessed  same  In  good  faltb, 
bavlng  no  knowledge  whatever  of  any  defects 
In  their  Utle. 

Making  the  oaual  allegations,  they  called 
for  their  vendors  in  warranty,  and  contin- 
gently asked  for  Judgment  against  them. 

In  the  event  the  title  of  McFarlain  and 
Harris  should  be  sustained,  they  contingent' 
ly  prayed  for  judgment  against  tbem  for  im- 
provements.  Plaintiffs'  injunction  demand 
was  numbered  4,188  on  the  docket  of  the  dis- 
trict court  of  Calcasieu,  while  that  ot  Mc- 
Farlain and  Harris  was  No.  4,092  on  that 
docket  The  two  demands  were  consolidated. 
The  plaintiffs  In  injunction  answered  in  suit 
No.  4,092.  For  answer  they  reiterated  the 
allegations  of  their  petition  for  injunction, 
averring  further:  That  the  state  of  Louisi- 
ana and  its  pretended  vendees,  McFarlain 
and  Harris,  were  estopped  from  claiming  ti- 
tle to  said  property  by  virtue  of  a  tax  sale, 
because  defendants  and  their  warrantors  had 
been  In  uninterrupted  and  actual  possession 
of  said  land  for  more  than  10  years  by  chain 
ot  title  to  the  government  Though  they 
might  not  be  able  to  prove  payment  of  the 
said  taxes  for  the  year  It  was  alleged  to  have 
been  sold,  they  bad  and  could  establlidi  that 
the  said  land  had  been  regularly  assessed  to  de- 
fendants and  their  warrantors.  That  If  the 
above  plen  of  estoppel  was  overruled,  Harris, 
to  whom  the  sheriff  attempted  to  adjudicate 
the  said  property,  bad  for  many  years  been  a 
deputy  assessor,  and  had  regularly  assessed 
the  property  to  defendants  and  their  war* 
rantors,  and  he  therefore  was  estopped  from 
setting  up  any  title  adverse  to  defendants  by 
virtue  of  a  tax  sale  to  the  state  of  date  pre* 
vlous  to  the  date  of  assessments  made  by 
blm. 

In  amplification  of  the  plea  of  estoppel 
as  to  Harris,  defendants  urged  that  It  ap- 
plied also  to  A.  D.  McFarlain  for  the  same 
cause  and  reason,  and.  In  addition,  because, 
as  would  be  shown  on  the  trial,  Harris  did 
the  bidding  on  the  property  at  the  time  It 
was  alleged  to  have  been  sold,  and,  though 
the  deed  recited  that  It  was  sold  to  Judson 
Harris  and  McFarlain,  It  was  error,  as 

HarMs  acted  as  a  purchaser,  and  the  whole 
tract  was  attempted  to  be  bid  in  by  him. 
That  McFarlain's  title  that  be  claimed  was 
acquired  from  Harris  subsequent  to  the  ac- 
tual attempted  adjudication  to  Harris.  Tliat, 
as  Harris  was  a  deputy  sheriff  connected 
with  the  court,  he  did  not  and  could  not  ac- 
quire title  to  the  property  sued  for,  it  being, 
If  any  right,  a  litigious  right  That  Harris 
was  an  officer  as  aforesaid  at  the  time  that 
be  attempted  to  purchase  the  said  litigious 
right  and  that  this  was  well  known  In  law 
and  In  fact  to  A.  D.  McFarlain,  who  sought 
to  acquire  title  to  part  of  said  laud  through 
Harris.  That  the  attempted  adjudication  of 
tbe  land  sued  for  by  Harris  and  McFarlain 
was  an  absolute  nullity,  Harris  being  a  depu- 
ty •herlff,  OS  aforesaid,  at  tbe  time  that  ba 


bid  for  tbe  property,  and  A.  D.  McFarlain 
having  sought  subsequently  to  acquire  an  In- 
terest through  Harris,  whom  he  knew  as  an 
officer  connected  with  the  court  as  aforesaid. 

Defendants  averred  that  they  acquired 
tlielr  title  to  the  said  land  from  Charles  D. 
Bonln  and  Arthur  Hebert  residents  of  Cal- 
casieu parish,  by  act  of  sale  dated  February 
15,  1S98,  duly  recorded  In  Book  20  of  the 
Conveyances  Records  of  Calcasieu  parish. 

That  they  acquired  said  property  more 
than  three  years  before  the  filing  of  their  an- 
Bwer,  and  bad  had  actual  possession  of  same 
for  that  full  time. 

On  the  1st  of  October,  1860,  the  United 
States  government  Issued  a  patent  to  Aladin 
Trahan  for  tbe  northeast  quarter  of  section 
34  and  the  lot  No.  1  of  section  85.  In  town- 
ship 11  south,  of  range  4  west  It  was  re- 
corded In  Calcasieu  parish  on  June  2Gtb, 
1896. 

Aladin  Trahan  died  In  Calcasieu  on  tbe  22d 
of  April,  1895.  In  1896  his  property  was  as- 
sessed as  follows:  "Aladin  Trahan,  241 
acres.  N.  B.  34,  Lot  4,  Sec  85-11-4.  For 
1896.    Assessment  $200." 

On  June  26,  1896.  at  a  succession  sale  made 
In  the  succession  of  Aladin  Trahan,  the  prop- 
erty was  sold  for  $850  to  Arthur  A.  Hebert 
and  Charles  D.  Bonln.  The  description  fol- 
lowed the  patent  The  land  was  sold  with 
all  the  buildings  and  Improvements  thereon, 
and  It  was  described  as  "being  tbe  last  resi- 
dence of  the  deceased."  The  act  of  sale  was 
recorded  on  the  2Gtb  of  June,  1896. 

The  taxes  for  1805  and  prior  years  bad  at 
that  time  been  paid  for;  those  for  1886  were 
not  yet  exigible. 

On  the  18th  of  September.  1897,  the  sber- 
Iff  of  Calcasieu  parish,  ex  officio  tax  col- 
lector, offered  the  property  at  public  auction 
In  enforcement  of  tbe  taxes  upon  It  for  tbe 
taxes  of  1886  assessed  In  tbe  name  of  Aladin 
Trahan.  The  property  was  described  as  a»- 
sessed.  The  "lot"  patented  was  ref^red  to 
as  "Lot  4  of  section  35,"  instead  of  "Lot  1  ot 
section  86,"  as  given  In  the  patent  No  one 
bidding  for  the  proper^.  It  was  adjudicated 
to  the  stat&  A  tax  deed  to  tbe  state  was 
executed  on  tbe  18tb  of  October,  1897.  bnt 
the  date  of  Its  registry  Is  not  shown.  No  no- 
tices were  given  either  to  the  administrator 
of  Trahan  or  to  Hebert  or  Bonln,  the  owners 
of  the  i»vperty  at  tbe  date  the  taxes  of  1896 
fell  due,  and  tbe  owners  at  tbe  time  It  was 
offered  for  sale  and  adjudicated  to  the  states 

On  February  15,  1808,  Hebert  and  Bonln 
sold  the  property  for  $1,928  to  the  Pomeroyv, 
the  defendants  In  the  present  suit  brought 
by  Harris  and  McFarlain  for  possession. 
Their  deed  of  sale  was  recorded  on  Marcb 
8,  1898.  In  the  act  tbe  purchasers  acknowl- 
edged delivery  and  possession  ot  tbe  proi»ert7 
purchased. 

In  August,  1901,  the  tax  collector  of  Oal- 
casleu  offered  the  property  for  sale  as  pm^* 
erty. belonging  to  the  state  from  barli^  tMcm 
adjudicated  to  It  In  1897.  It  ma  aOJadScated 
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to  Harrii  tnd  UcFarialii  for  1202.  A  deed 
was  executed  to  them  od  October  12,  1901, 
end  recorded  on  the  Iffth  at  Octidwr  of  tlio 
same  year. 

TUB  suit  ms  flied  on  the  2401  day  of  Jan- 
uary, 1902.  All  the  taxes  after  thoae  of  1896 
had  been  paid  by  H^>ert  and  Bonhi  and  thdr 
vendees,  the  PomerojB.  The  property  ap- 
pears to  hare  been  constantly  In  the  pos- 
session of  Hebort  and  JBonln  and  their  ven- 
dees,  the  Fomeroys.  Tbe  latter  were  In  ao* 
tual  possession  at  the  Instltntlon  of  this  sylt 
Tbe  state  vat  only  did  not  take  actual  pos- 
session, bnt  it  did  not  cause  a  writ  of  pos- 
seasltm  or  selznre  to  be  issued,  and,  of  course, 
notices  of  no  kind  were  ever  ^ven  after  the 
property  was  adjudicated  to  it 

The  adjudication  to  tbe  state  was  an  ab- 
solute nullity.  The  requirements  of  article 
210  of  the  GonstUutloD  of  1879  as  to  notices 
were  not  observed.  The  state,  having  itself 
no  title,  conveyed  oone  to  Harris  and  Uo- 
Farlaln.  The  prescription  of  three  yrars  pro- 
vided by  article  233  of  the  Constitution  of 
1888  Auds  no  application  In  this  case. 

We  think  the  Judgment  of  the  district  court 
is  correct  as  far  as  it  goes,  but  that  appel- 
lees are  entitled  on  the  prayer  which  they 
filed  In  this  court  to  have  the  same  amplified 
so  dS  to  perpetuate  tlie  hijunctlon  which  they 
caused  to  be  Issued  herein,  and  to  be  quieted 
In  the  ownership  and  possession  of  the  i^vp- 
erty  Involved  In  this  litigation. 

For  the  reasons  herein  assigned  It  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is 
hereby,  affirmed.  It  Is  further  ordered  and 
adjudged  that  the  Injunction  which  Issued 
herein  at  the  Instance  of  the  appellees  be, 
and  the  same  is,  perpetuated,  and  they  are 
hereby  quieted  in  the  ownership  and  pos- 
session of  tbe  property  Involved  In  this  lltt- 
satlon,  and  that  appellants  pay  the  costs  of 
both  courts. 

BLANCHARD,  J.,  rests  Us  concurrence  on 
the  ground  solely  that  as  to  tbe  prescription 
or  preemption  accorded  by  article  233  of  the 
Constitution  tbe  case  come£  within  tbe  rule 
announced  In  Carey  et  al.  T.  Cftgney  et  tiL, 
100  XdU  — k  83  South.  89. 


OUIA  HO 

Mo.  14,468. 

DUFOUB  et  al.  v.  DBRESHEID. 

(Supreme  Conrt  of  Louisiana.    May  11,  1903.) 

VIIJ<— CONSTRUCTION— FIDEI  COHUIflSUH— 
VALIDITY. 

1.  After  declaring  that  be  had  brought  In 
marriage  $0,000.00,  the  testator,  assertliig  he 
bad  neither  ascendants  nor  descendants,  Instl- 
tuted  his  wife  bis  nniversal  legatee  and  be- 
queathed to  her  Id  terms  all  of  bis  property. 
Then  he  declared  it  to  be  his  desire  that  at  the 
death  of  bis  wife  what  remained  of  tbe  estate 
Khali  be  divided  equally  between  his  natural 
hrfrs  and  hen,  first  deducting  from  sueb  re- 
mafaidcr  a  sum  equal  to  what  he  bad  bnracht 
fin  marriage  which  sum  shall  bs  paid  to  Ms 


natnral  helrs-nfftfltf,  not  ■  ^spoiltlon  by  whldi 

tbe  legatee  Is  charged  to  preserve  for  and  rs> 
turn  a  thing  to  a  third  person  or  pereonsi 

2.  But  if  it  be  conceded  that  tits  clause  retep* 
ring  to  his  natnral  heirs  and  hers  be  a  fidei 
oommiamnt,  the  only  conseqaence  would  be  the 
words  importing  the  same  must  be  reputed  not 
written.  It  is  only  in  cases  of  gubttitution  that 
the  entire  disposition  oC  a  will  is  null;  In  cases 
of  fidH  commiata,  pure  and  simple,  that  clause 
alone  creating  the  fidei  cotnmitaum  is  null,  leav- 
ing unaffected  the  validity  of  the  disposing 
clause  or  main  donation. 

(Syllabus  hj  tbe  Court) 

Appeal  from  Civil  District  Oonrt,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Jeanne  M.  Dnfour  and  others 
against  Katbarlna  Deresheld.  From  a  Judg- 
ment for  defendant;  plaintiffs  appeal.  Af- 
firmed. 

John  J.  Darrleux  and  John  Wagner  (Ben- 
jamin Rice  Forman,  of  counsel),  for  appel- 
lants. Charles  F.  Claiborne  and  Branch  K 
Miller,  for  appellee. 

BLANCHARD.  J.  Jean  M.  M.  Dufour,  dy- 
ing, left  a  last  wlU  and  testament,  couched  In 
the  French  langoage,  the  diapoBing  terms  of 
which  are:— 

"Je  declare  avoir  apporte  en  marriage  le 
somme  de  six  mlile  cinq  piastres. 

"J'instltute  comme  l^gatalre  unlverselle  ma 
femme,  Katharlna  Dei'esheld,  ft  laquelle  Je 
donne  Idgue  la  totallte  des  bleni  que  Je  lals 
serai  an  Jour  de  mon  d€c&3. 

"A  la  mort  de  la  femme,  Je  desire  que. 
aprds  deduction  falte  la  susdite  somme  de 
six  mUle  dnq  cents  piastres  qui  doivent  Stre 
payees  a  mes  hSritlers  naturels,  la  balance 
de  ce  qu'elle  lalssera  au  Jour  de  son  d€cds 
soit  divise  6galement  entre  mes  hgrltiers  nat- 
urels et  les  slens." 

The  following  Is  believed  to  be  an  ac- 
curate translation  of  the  above:— 

"I  declare  1  have  brought  in  marriage  the 
sum  of  six  thousand,  five  hundred  dollars. 

"I  institute  as  my  universal  legatee  my 
wife,  Katbarlna  Deresheld,  to  whom  I  give 
and  bequeath  the  totality  of  the  property 
which  I  shall  leave  on  the  day  of  my  decease. 

"At  the  death  of  my  wife,  I  desire  that, 
after  deduction  made  of  the  sbove  sum  of 
six  thousand,  five  hundred  dollars  which  shall 
be  paid  to  my  natural  heirs,  the  balance  of 
what  she  will  leave  on  the  day  of  her  de- 
cease shall  be  divided  equally  between  my 
natural  heirs  and  her  own." 

This  will  is  attacked  by  the  two  sisters  of 
the  deceased,  who,  with  a  balf  brother,  are 
his  sole  legal  heirs.  The  half  brother  does 
not  Join  In  the  attack. 

The  ground  of  the  attack  Is  that  the  will 
contains  a  prohibited  Jldei  eommiasum.  The 
contention  Is  It  is  such  a  will  as  Is  reprobated 
by  article  1520  of  the  Civil  Code,  which  de- 
clares that  substitutions  and  fidei  comviisso 
are  prohibited,  and  that  every  disposition  by 
which  the  donee,  the  heir,  or  legatee  Is  char^ 
ged  to  preserve  for  and  (Beaulien  t  Temolr 
6  La.  Ann.  480)  to  return  a'thlng  Jo.«  third  ■ 
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person  ia  null,  eren  wltb  regard  to  the  donee, 
tbe  Instituted  beir  or  the  legatee. 

Suling— The  testator  here  begins  his  will 
with  the  declaration  that  he  had  brought  Into 
the  marriage  f6,500.00.  This  means  that  the 
$6,600.00  was  tbe  separate  property  of  the 
husband  at  the  date  of  his  marriage,  and  bar- 
ing brought  It  into  the  marriage,  tbe  com- 
munity of  acquets  and  gains  existing  between 
the  conjugal  pair,  following  the  marriage,  be- 
came Indebted  to  the  separate  estate  of  the 
husband  in  that  sum. 

The  petition  of  the  attacking  beirs  avers 
that  at  the  death  of  the  testator  his  estate 
consisted  of  moTables  of  the  ralue  of  96,000.00 
and  four  lots  of  ground  In  tbe  Clt7  of  New 
Orleans. 

Tbe  will  was  duly  probated,  the  widow  rec- 
ognized as  tinlTersal  legatee  and,  as  such, 
sent  Into  possesflion.  No  Inventory  of  the 
property  apprars  to  have  been  taken  and  no 
estimative  value  of  the  estate  Is  given,  and 
none  proven  at  the  trial  hereof,  save  an  ad- 
mission, for  JurladlctloDal  purposes,  It 
exceeds  ^,000.00. 

After  declaring  what  he  had  brought  in 
marriage,  the  testator  asserting  he  bad  neither 
ascendants  nor  descendants,  Instituted  his 
wife  his  onlversal  legatee  and  bequeathed  to 
her  In  terms  all  of  his  property. 

Then  he  declared  it  to  be  his  desire  Qiat  at 
the  death  of  bis  wife  what  remained  of  the 
estate  he  bequeathed  to  her  should  be  divid- 
ed equally  between  his  natural  heirs  and  hers, 
flrst  deducting  from  such  remainder  a  sum 
equal  to  what  he  hod  brought  in  marriage, 
vbc:— 16,600.00,  which  sum  should  be  paid  to 
natoral  heirs. 

It  fa  clear  that  this  Is  not  a  dlspoaltioQ  by 
which  the  legatee  Is  charged  to  preserve  for 
and  return  a  thing  to  a  third  person  or  per^ 
sons. 

The  estate,  onder  this  will,  is  given  out- 
right, in  full  ownership,  to  the  wife.  She 
may  do  as  she  pleases  with  It  She  may  ex- 
pend the  funds  on  hand,  sell  the  movables 
and  Immovables,  reinvest  their  proceeds,  or 
use  the  same  as  she  otherwise  may  wish.  No 
charge  is  imposed  upon  her  to  preserve  any 
thing. 

If.  however,  at  her  death  anythhig  Is  left 
of  the  estate,  the  will  expresses  the  wish  that 
bis  natural  heirs  be  given  the  sum  of  money 
he  had  brought  Into  the  marriage,  and  what- 
ever else  remained,  after  paying  them  such 
sum,  that  tbe  same  be  given  equally  to  bis 
and  ber  heirs. 

It  la  not  a  bequest  to  his  and  ber  heirs. 
The  legatee  is  not  charged  to  preserve  $6,500.- 
00  for  his  natural  heirs  which  they  are  to 
take  under  the  terms  of  the  toill  at  her  death. 
Neither  Is  she  required  to  preserve  any  part 
of  the  estate  for  bis  and  her  natural  heirs, 
the  which  they  ahonld  take  under  the  will  at 
bar  death. 

As  they  (his  natural  beirs)  take  nothing  un- 
der the  will,  they  could  take  tbe  estate  left 
at  lUT  dcatt  only  what  she,  foUovring  the 


expressed  wish  of  her  husband,  might  in  ba 
will  bequeath  to  them.  And  if  she  made  no 
will  naming  them  as  legatees,  her  heirs  would 
take  the  estate  under  tbe  law  of  inheritance. 

But  if  it  be  conceded  that  tbe  clause>- 

"At  the  death  of  my  wife,  I  desire  that, 
after  deduction  made  of  the  al>ove  sum  of  six 
thousand,  five  hundred  dollars  which  shall  be 
paid  to  my  natural  heirs,  the  balance  of  the 
estate  she  will  leave  on  the  day  of  her  de- 
cease shall  be  divided  equaUy  between  my 
natural  heirs  and  her  own"— 
is  afidei  oommiteunit  the  only  oonseqoouse 
would  be  tbe  words  importing  tbe  same  must 
be  reputed  not  written,  as  contrary  to  the 
laws  of  the  State.  Civ.  Obde,  art  1619. 

It  is  only  in  oases  of  attbatttuHon,  ttiat  the 
entire  disposition  of  a  will  Is  null.  In  cases 
of  Jldei  eonunitsa,  pore  and  simple,  that 
olanse  aloae  oreatiiig  the  fidei  eommitsum  is 
null  as  in  violation  of  law,  leaving  unaffected 
the  validity  of  the  disposing  clause  or  main 
donatton.  Beaullen  r.  Temolr,  S  La.  Ann. 
476;  Michel  t.  Beale,  10  Ia.  Ann.  8S2;  Jacob 
V.  Maoon,  30  La.  Ann.  162;  Sne.  of  Beaiire> 
gard.  40  La.  Ann.  1176,  22  BonttL  848;  Snc; 
of  Hudson,  19  La.  Ann.  79. 

It  la  ordend  that  the  Judgment  appealed 
from  be  affirmed. 
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WBLLS  et  aL  T.  GOSS  et  at* 


(Supreme  Court  of  LouUana.  April  13,  1908.) 

PaOBORIPnOM  —  PO8SH8SI0N  09  BMALTT  — 
SAXA  PBNOmnB  UTB-FORCBD  HKIR8- 
BIUULATSD  SALB-GANOBLLATION. 

1.  A  person  who  has  been  in  possessloa  oic 
real  estate  as  owner,  under  a  just  title,  trans- 
lative of  pn^rtr,  for  10  years,  under  the  dr- 
cnmBtances  and  conditious  required  by  artldei 
3478  and  3479  of  tbe  Civil  Code,  Is  not  barred 
from  iDTOktug  in  his  favor  tbe  prescription  pro- 
vided tor  in  those  articles  by  the  fact  that  at 
the  date  of  his  purchase  there  stood  registered 
on  the  books  of  conveyance  of  the  pariu  where 
the  land  was  sitnateo  the  registry  of  a  prior 
Bale  of  the  same  property  to  another  peraoa.  A 
fortiori,  ia  he  not  barred  by  the  registry  of  a 
mere  "promise  of  sole." 

2.  The  provisions  of  article  2458  of  the  CavU 
Code,  to  the  effect  that  the  thing  claimed  as 
the  property  of  the  claimant  cannot  be  alienat- 
ed pendins  the  action  so  as  to  prejudice  hb 
rights,  and  that  if  tbe  judgment  be  for  ^aln- 
tiff,  the  sale  is  considered  as  the  sale  of  an- 
other's property,  and  does  not  prevent  1dm  from 
being  put  m  possession  by  virtue  of  such  judg- 
ment, contemplates  ttie  carrying  on  of  the  snit 
to  judgment  If  the  plaintia;  after  having 
made  bu  demand,  abandons  it,  it  is  after  aban- 
doumrat  as  if  the  suit  had  not  been  broni^t. 
There  needed  no  formal  entry  of  abandonment 
or  discontinuance. 

3.  Act  No.  5  of  18S4,  which  grants  to  forced 
heirs  the  right  of  canceling  absolutely  and  by 
parol  evidence  the  simulated  contracts  ot  those 
from  whom  they  Inherit,  and  dedarea  th^  shall 
not  be  restricted  to  thefr  legitime,  oetabnahei  a 
rule  of  evidence,  not  a  rule  of  property.  It  re- 
lieves the  forced  heirs  from  the  restriction 
which  the  law  had  placed  upon  tbdr  ancestor 
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hlinseU  ai  to  the  ebsracter  of  the  crldoiee 

tfhich  he  should  be  permitted  to  addoo*  In 
Bupport  of  a  claim  of  simolation. 

4.  Heirs,  in  claiming  the  ownersbip  of  an 
undlrlded  half  of  certain  property  on  the 
ground  that  though  !t  was  adjudicated  lu  en- 
tirety to  their  mother's  sister,  and  title  taken 
iu  her  name,  this  was  done  under  an  agree- 
ment between  the  two  sisters  that  each  should 
own  an  undivided  half  of  the  property,  do  not 
proceed  upon  an  original  rigbt  of  action  opened 
Id  their  favor  upon  the  death  of  their  mother, 
and  adversely  to  her,  but  upon  a  cause  of  action 
derived  from  and  throng  tSuAt  modier,  and  In 
enforconent  ot  her  rights. 

(Syllabus  by  the  Court.) 

Appeal  from  Twelfth  Jndlclal  District 
Conrt,  Parish  of  De  Soto;  John  Bachman 
Lee.  Judge. 

Action  by  Kate  H.  Wells  and  another 
against  WlUlam  Gobs  and  others.  Judgment 
for  defendants,  and  plalntlfls  appeaL  Afflnn- 
ed. 

WlUIam  Pike  Hall,  tvc  appellants.  Gon  ft 
Sntherlln,  for  appellees. 

NICHOLL8.  a  J.  The  plaintiffs  In  thla 
ault  are  Mrs.  Kate  H.  Wells  and  Mtas  laise 
Wells.  In  their  petltton  tb«y  averred  that 
tbelr  grandfather  James  W.  Howard  died 
in  the  parish  of  Caddo  about  Febmazy.  187B, 
and  Us  wlffe,  Hta.  M.  A.  Howard,  died  about 
the  year  1877,  leaving  as, their  only  children 
and  heirs  petlttoners*  mother,  Hrs.  hva  H. 
Tally,  and  her  alster,  Mrs.  M.  A.  Harden- 
bnrg,  widow;  that  their  grandfaUier  left  at 
his  death  considerable  ptoffortj  in  said  par^ 
ish,  and  in  the  part  that  was  then  In  Bed 
River  parish,  bat  was  now  in  De  Soto  parish, 
and  eveclally  certain  pn^ierty  which  ttiey 
described,  then  known  as  the  "Howard 
Place,"  and  later  as  the  **Hardenbnrc  Place,** 
and  now  as  the  **Goss  Plantation." 

^niat  said  lands  were  sold  at  two  several 
aneceaalon  aales-^it  at  one  made  by  Z.  T. 
Webster,  sheriff  and  ex  officio  auctioneer  at 
Red  Blver  pariah,  on  the  Gtb.of  ICareh,  1878, 
and  the  rest  at  anotiwr  made  by  W.  W.  Madl- 
aon.  auctioneer  of  Caddo  parish,  on  the  81st 
day  of  December,  1878— and  the  same  were 
bought  bk  the  name  of  Mr*.  l(.  A.  Harden* 
bxugj  with  the  understanding  and  agreement 
previonsly  made  and  enured  into  between 
Mrs.  Awdenborg  and  Mrs.  Tally,  petitioners* 
moQier,  that  aald  pnrchasea  were  for  the  mn- 
toal  beueflt  and  advantage  and  ownnsb^ 
ot  lbs.  Hardenburg  and  Mra.  Tally,  and  that 
tbe  titles  should  be  taken  In  the  name  of 
ICrs.  Hardenbui^  for  convenlenoew 

That  afterward  on  the  5th  day  <tf  Decem- 
ber, 1882,  In  recognition  of  tills  agreement, 
-tbesa  said  partlea  Qln,  Hardenburg  and 
tb^  aald  mother)  dgped  a,,writtaa  act  or 
counter  letter  In  which  the  said  Mrs.  Tally's 
ownersbtp  was  recognised;  said  counter  let- 
ter  bebig  duly  leoorded  In  Book  2  ot  Sales  of 
De  Soto  pariiA  January  30,  JlBSS. 

That  about  the  year  1883  the  said  Mrs. 
Tally  Instituted  suit  No.  4.027  on  the  docket 
of  thls.j^ld,coni^  fgalnst  the  said  Mnf.  M.  A> 


Hardoibncv  to  bave  bar  iSgbia  of  ownorahlp 
in  said  lands  reeognlsed  and  enforced,  which 
suit  was  continued  from  year  to  year  and 
never  tried,  and  tbe  record  appears  to  be 
lost 

niat  the  said  Mrs.  Hardenburg  died  about 
tbe  ywr  1887,  leaving  as  bar  only  child  and 
heir  a  H.  Hardenburg. 

That  by  two  acts  ot  sale,  dated  July  17. 
188S,  and  December  22,  1888,  the  said  a  H. 
Hardenburg  pretended  to  aell  uld  lands  to 
William  Goaa,  a  resident  of  the  parish  of  De 
Soto,  in  tbia  state^  for  the  price  of  92,0B0-a 
price  tRT  bdow  tta  valua 

That  at  .the  time  of  said  sale  to  Qoss  the 
■nit  above  mentioned  for  said  property  was 
pending,  and  tbe  said  counter  letter  was  du^ 
recorded,  and  the  aald  Gosa  had  legal  notice 
of  the  ownership  of  petithmera^  motbor,  and 
waa  In  legal  bad  telth,  and  ulA  sales  to  blm, 
bebig  the  sales  of  pnverty  ot  another  to  him, 
at  the  time  claimed  by  a  suit  In  court,  wen 
Illegal,  null,  and  -r^AA,  and  wlttiout  effect,  uA 
that  the  said  Goes  waa  Hable  for  rents  and 
revenues  of  said  land  from  the  date  of  this 
■ale. 

That  their  said  mother  died  intestate  In  the 
year  1000,  leaving  aa  ber  only  heirs  petition- 
ers, who  were  her  fnrced  heirs,  and  as  meh 
had  the  right  to  annul  absolutely  tbe  said 
succession  sales  In  so  for  aa  th^  placed 
their  said  mother's  half  Interest  In  said  lands 
purchased  at  ssid  sales  In  tbe  name  of  the 
said  Mrs.  M.  A.  Ardmbnrg;  tbe  same  be- 
ing, to  tbIa  extent,  simulations. 

In  view  of  tbe  premises,  they  prayed  that 
Wm.  Gobs  be  dted,  and  that  a  curator  ad  hoc 
be  anointed  to  represent  0.  H.  Bbrdoiburg, 
who  was  permanently  absent  from  the  state, 
and  that,  after  due  proceedings  had,  that 
there  be  Judgment  annulling  said  snccendon 
mles  to  so  far  as  they  placed  ttie  half  totorest 
in  said  landa  purchased  by  tbelr  aald  mother 
at  said  sales  In  the  name  of  Mrs.  M.  A.  Har^ 
denburg,  and  placing  same  in  tbe  names  of 
petttionraa;  that  the  acta  of  sale  from  C. 
H.  Hardenburg  to  Wm.  Gobs,  above  mention- 
ed, be  annulled  as  to  the  half  Interest  in 
said  landa  belonging  to  petitioners^  mother, 
and  that  the  said  half  interest  be  restored 
to  petitioners;  and  that  th^  be  recognized 
and  decreed  tbe  owners  thereof,  and  pbiced 
tn  possession. 

They  prayed  for  Judgment  against  Goss 
for  tike  sum  of  $7,000  for  the  rents  and  reve- 
nues of  tiielr  half  Interest  In  said  lands  from 
December.  1888,  to  December,  1901. 

They  prayed: for  all  prdera  necessary,  and 
for  coste  and-  general  reliet. 

The  court  ordered  that  J.  H.  SutherUn  be 
appointed  to  represent  C  H.  Hardenburg,  the 
absent  defendant. 

The  defendant  Goes  prayed  tor  oyer  of  tbe 
alleged  agreement  between  Mrs.  Hardenburg 
and  Mrs.  Tally,  and  that  In  default  e(  Its 
production  the  auit  be  dismissed. 

The  plaintiffs,  to  answer  to  this  prayer  for 
oyer^  averred  that  a  abort  tlqie 
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thlfl  salt  (About  January  15,  1902)  the  Bald 
counter  letter  was  In  the  poBseBslon  and  cus- 
tody of  the  clerk  and  ex  officio  recorder  of 
De  Soto,  and  that  these  plaintiffs  applied  to 
said  cterfc,  and  obtained  a  certified  copy  of  the 
same,  which  they  annexed  In  answer  to 
said  prayer  for  oyer;  that  immediately  after 
making  said  copy  the  said  oilginal  was  lost, 
destroyed,  or  disappeared  from  said  clerk's 
office,  as  they  were  Informed  by  said  clerk, 
who  informed  them  that  he  was  unable  to 
find  the  same,  and  for  this  reason  the  same 
could  not  be  annexed,  and  the  said  certified 
copy  was  annexed  In  place  tliereof. 

The  Instrument  so  annexed  was  as  follows: 

"State  of  Iioulslana,  Parish  of  De  Soto. 
Articles  of  agreement  betwe«i  Bfrs.  M.  A. 
Hardenburg,  of  De  Soto  parish,  La.,  and  Lou- 
H.  Tally,  of  Caddo  parlsb,  Ln.,  witnesseth 
that  the  said  M.  A.  Hardenburg  agrees  to 
give  the  said  Lou  H.  Tally  an  undivided  half 
interest  of  all  the  lands  bought  by  the  said 
Hardenburg  at  the  succession  sales  of  J.  W. 
Howard  and  at  private  sale  of  Mrs.  M.  A. 
Howard—espedally  the  lands  In  Red  River 
parish,  La.,  described  in  procfta  verbal  of 
Madison,  anctloneer,  Oct.  19tb;  '76,  half  the 
furniture  at  the  Howard  homestead,  Caddo 
parish,  La.,  six  hundred  and  twenty-five  dol- 
lars cash;  and  agrees  to  perfect  title  to  the 
homestead  In  De  Soto  parish  for  the  mutual 
benefit  of  the  said  Lou  H.  Tally  and  M.  A. 
Hardenburg,  provided  that  the  said  I^on  H. 
Tally  paid  half  the  expenses  incurred  In  ac- 
quiring title  to  the  above  homestead.  All 
for  and  in  consideration  that  the  said  Lou  H. 
Tally  and  her  husband  relinquishes  all 
claims  against  the  succession  of  J.  W.  How- 
ard and  Martha  A.  Howard,  and  against  M. 
A.  Hardenburg  Individually  and  as  dative 
testamentary  executrix  of  the  snccesslon  of 
J.  W.  Howard:  provided  the  final  account 
of  M.  A.  Hardenburg  as  dative  testamentary 
executrix  of  the  succession  of  J.  W.  Howard 
Is  homologated." 

This  Instrument  Is  certified  to  have  been 
recorded  lu  the  Book  of  Sales  of  the  recorder 
of  the  parish  of  De  Soto  on  January  80,  188& 

The  defendant  must  have  filed  a  supple- 
mental prayer  for  oyer,  though  it  Is  not  In 
the  record.  Plaintiffs  fUed  the  following  an- 
swer thereto:  "In  this  matter  the  defendant 
suggesting  that  the  agreement  filed  In  an- 
swer to  the  prayer  for  oyer  was  not  the  one 
called  tor,  hut  that  be  had  reference  to  the 
agreement  made  prior  to  the  succession  sales 
mentioned  in  the  petition,  the  plaintiffs  now 
further  answer  by  saying  that  the  said  agree- 
ment was  not  in  writing,  as  far  as  they 
know,  and  was  nevor  reduced  to  writing,  ex- 
cept as  shown  by  the  document  annexed  to 
their  first  answ^  to  the  prayer  for  oyer, 
and  mentioned  in  their  petition." 

They  prayed  that  the  prayer  tax  tiyet  be 
discharged,  and  for  general  relief. 

The  prayer  for  oyer  was  discharged. 

The  defendant  Goas  then  filed  an  excep- 
tion that  the  petition  disclosed  no  cause  of 


action;  also  an  exception  of  nonjoinder  and 
misjoinder.  They  were  all  overruled.  He 
then  filed  as  an  exception  the  plea  of  pre- 
scription of  1,  S,  10,  and  20  years  against 
plaintiffs*  demand.  In  this  exception  he 
averred  that  he  had  been  in  continuous  and 
uninterrupted  peaceable,  public,  and  unequiv- 
ocal corporeal  possession  of  the  lands  claim- 
ed by  plaintiffs  for  more  than  13  years,  as 
owner  in  good  faith,  under  two  Just,  legal, 
and  authentic  tities,  valid  in  form,  and  trans- 
lative of  property,  for  a  full  and  valid  con- 
sideration, from  C.  H.  Hardenburg,  the  ap- 
parent real  owner  and  sole  heir  of  bis  moth- 
er, Mrs.  M.  A.  Hardenburg;  said  deeds  of 
sale  dated,  respectively,  July  17  and  Decem- 
ber 22,  1888;  both  recorded  the  same  day 
of  their  execution  In  the  recorder's  office  of 
De  Soto  pariah,  Louisiana. 

That  through  the  authors  of  his  said  tltie, 
namely,  G.  H.  Hardenburg  and  M.  A.  Har- 
denburg. be  had  held  legal  ownership  and 
possession  of  the  land  aforesaid  for  over  23 
years.  He  also  further  leveled  said  plea  of 
1,  5,  10,  and  20  years'  prescription  at  that 
portion  of  plaintiffs'  petition  (1)  wherein  they 
sought  to  annul  the  said  sale  from  the  aald 
Z.  T.  Webster,  sheriff,  and  the  said  W.  W. 
Madison,  auctioneer,  on  the  ground  that  bo 
far  said  suit  was  a  personal  action  brought 
by  plaintiffs  to  settle  a  succession,  and  to 
place  the  property  of  J.  W.  Howard  as  it  was 
before  the  date  of  said  sales  by  the  said 
Webster  and  Madison,  and  to  enforce  the  so- 
called  pretended  agreement  claimed  by  pe- 
titioners to  have  been  made  between  Mrs. 
M.  A.  Hardenburg  and  Mrs.  Lou  H.  Tally 
before  the  date  of  said  sales  from  Webst« 
and  Madison  to  said  M.  A.  Hardenburg;  (2> 
on  the  ground  that  their  said  suit  sought  to 
annul  public  sales  made  In  1878  by  Z.  T. 
Webster  and  W.  W,  Madison,  persons  duly 
authorized  to  sell  at  public  auction,  and  also 
sought  to  correct  alleged  pretended  Infor- 
malities and  irregularities  growing  out  of 
said  sales;  <3)  on  the  ground  that  said  suit 
sought  to  have  annulled  the  sales  from  O.  H. 
Hardenburg  to  William  Goss,  made  in  1888; 
as  simulated,  whereas  plaintiffs'  petition  con- 
tained no  allegation  of  fraud  or  slmulatkm 
between  said  Hardenburg  and  Goss  with  ref- 
erence to  said  sales. 

In  view  of  the  premises,  he  prayed  that 
his  plea  of  prescription  be  sustained,  and  that 
plaintiffs'  demand  be  rejected  and  their  snlt 
dismissed  at  their  costs.  The  court  sustain- 
ed the  plea  of  prescription  and  dismissed 
plaintiffs'  suit,  and  they  ai^)ealed. 

The  issues  raised  In  this  action  are  sim- 
ple. They  are  perplexing  only  by  reason  of 
the  form  In  which  they  were  disposed  of  In 
the  district  court,  and  under  which  they  have 
been  presented  here.  The  action,  so  far  as 
it  concerned  C.  H.  Hardenburg,  who  was 
the  vendor  of  the  property  In  litigation  to  tlMt 
defendant  G<ffis,  went  no  further  than  his  ci- 
tation through  a  curator  ad  hoc.  The  curator 
made  no  ApgemDoe,  and  Be^Jutonent  b7 
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detanlt  w«s  taken  agalut  him.  The  de- 
fendant Gou  filed  no  answer,  bnt  wait  to 
trial  upon  an  ezcQptton  of  pteacrlptten. 
Kalntllh'  counsel.  In  his  brief,  wejb  that  tbe 
salt  Is  bnnicbt  under  articles  1602,  1504, 
iUe,  1M7,  and  2288  of  the  CItU  Gode,  and 
be  c(q;ifes  in  his  bebalf  article  2239,  as 
amended  by  Act  Xa  B  <tf  1884,  wUcta  reads 
«s  follows: 

"CSoonter  letters  can  hare  no  effect  against 
^editors  or  bona  fide  porchaaerB;  tbey  are 
▼slid  as  -to  all  othem;  but  forced  belrs  ^utll 
faaTe  tbe  same  rlgbt  to  amiiil  abaolntolj  and 
hj  parole  evidence  tbe  ^nolated  contracts 
of  tbose  from  wbom  they  inherit  and  shall 
not  be  restricted  to  the  legitime." 

He  says  further: 

"The  right  of  the  forced  heir  to  annul  the 
simolated  contracts  of  the  ancestor  by  parol 
evidence,  to  tbe  «ctent  of  tiw  legitime,  ex- 
isted and  it  was  freqoenfly  recognized  prior 
to  the  act  of  1884,  and  the  only  change  made 
by  tbat  act  was  to  reUeve  tbe  forced  heir 
finm  flu  limit  of  tbe  legitime,  as  to  slmn- 
latloiUt  and  permit  him  to  annul  for  tbe 
whole.  Spencer  r.  LewK  SO  La,  Ann.  316, 
1  Sooth.  671;  Carroll  t.  Cockerbam,  38  La. 
Ann.  814;  Teuler  t.  Ronssel.  41  La.  Ann. 
474,  a  South.  642.  824;.  Hoggatt  T.  Olbbs,  15 
Vm,  Ann.  TOO;  Kerwin  T.  Hlbemla  Ins.  Oo., 
86  La.  Ann.  38 

"This  case  presents  simply  a  question  of 
law,  to  wit,  what  prescription  applies,  and 
Crom  what  dato  did  it  begin  to  ran?  Clear- 
ly, tbe  case  is  governed  by  tbe  prescription 
€t  five  years,  which  provides  that  actlonB  for 
the  redactloD  of  excessive  donations  are  pre* 
scribed  by  live  yearg.  And  this  prescription 
rnna  from  the  date  of  the  death  of  the  an- 
cestor, under  article  1504,  which  provides 
that  'on  the  death  of  tbe  donor  or  testator  tbe 
rednctlOD  may  be  sued  for  by  the  forced  heirs.' 

"Mrs.  Tally,  tbe  mother  of  the  plalntUTs. 
died  In  1899,  and  this  suit  was  filed  on  tbe 
4tb  of  April,  1902,  three  years  thereafter. 

"The  court  gave  no  written  opinion,  bat  as 
we  uiderstand  tbe  oral  opinion,  it  sustained 
tbe  prescription  of  10  years;  holding  that 
prescription  ran  against  the  mother  during 
ber  lifetime,  and  that,  as  any  action  on  heae 
part  wonld  have  been  barred,  her  children 
bad  no  greater  rigbt%  and  stood  In  her  shoes. 
The  court  failed  to  appreciate  tbe  distinction 
between  children  suing  as  simple  heirs,  in 
which  case  they  are  bound  as  the  ancwtor 
was  bound,  and  the  case  where  they  sue  as 
torced  heirs,  asserting  rights  under  the  law 
against  the  ancestor.  The  distinction  is  clear 
In  tbe  Code,  and  has  been  frequently  recog- 
nized. Hoggatt  V.  Glbbs,  15  La.  Ann.  700; 
Kerwin  v.  Hibemla  Ins.  Co.,  85  La.  Ann.  33; 
Boone  v.  Carroll,  Id.  281;  Carroll  v.  Cocker- 
ham,  88  La.  Ann.  813;  Tessier  v.  Roussel, 
41  lA.  Ann.  474,  6  South.  542,  824;  Cox  v. 
Von  Ablefeldt,  SO  La.  Ann.  1266,  23  South. 
059;  105  La.  543,  30  South.  175.  The  articles 

the  Code  give  the  right  to  sue  to  reduce 
an  excessive  donation  or  a  simulated  act  of 


T.QOSa  A73 

the  ancestor  not  to  the  ancestor,  bnt  to  tbe 

forced  belr.  Tbe  ancestor  oonld  no  more 
bring  Bocb  a  suit  than  he  conid  to  annul  or 
reduce  tbe  beanesta  In  bet  own  will,  and  it 
might  jast  fts  well  be  contended  that,  If  bis 
wlU  was  made  more  tlun  five  years  before 
bis  death,  Us  forced  heir  could  not  sne  to  anr 
nol  i^  or  to  rednoe  the  bequests  therein  con- 
tained. How  prescription  could  be  held  to 
have  run  against  the  ancestor,  so  as  to  bar 
tbe  forced  heir  from  daimlng  bla  rights 
against  such  ancestor,  is  more  than  we  can 
understand.  It  Is  a  nfle  of  aniversal  Jnris- 
prudence  that  prescription  does  not  nm 
against  tbe  exercise  of  a  right  until  Ibat 
right  is  acqidred.  Even  If  the  court  sbonld 
hoU  that  tbe  ivescriptlon  of  10  years  applies 
to  this  action,  and  that  it  ran  agabist  tbe 
plaintiffs  before  their  right  of  action  arose  by 
tbe  death  of  thetar  mother,  it  could  not  bene- 
fit  tbe  defendant  Gobs,  who,  as  alleged  to  tbo 
petition,  waB  a  purtdiaser  to  bad  faitii  for  the 
reason  that  at  the  time  of  bla  purchase  the 
suit  of  Mrs.  Lou  H.  Tally,  tbe  mother  of  the 
plahitlffs,  for  a  half  toterest  In  the  land,  was 
pending  to  tbe  district  Mrart  of  De  Soto  par- 
ish, to  which  be  was  a  practicing  lawyer. 

His  purchase  of  said  property  in  litigation 
In  said  court  was  the  purchase  of  a  litigious 
right,  and  prohibited  by  article  2447,  Civ. 
Code.  Watterston  v.  Webb,  4  La.  Ann.  173; 
DuBon  V.  Dupre,  33  La.  Ann.  1131;  Buck  v. 
Blair,  36  La.  Ann.  20.  It  Is  immaterial 
wtaetiwr  defendant  Goss  knew  of  the  suit  or 
not  as  the  Code  strikes  with  nullity  such  a 
purchase,  without  limiting  the  nullity  to 
eases  where  tbe  purchaser  knew  that  tbe 
property  was  to  litigation.  Tbe  law  charges 
everybody  with  knowledge  of  what  Is  being 
done  to  tbe  courts— especially  tbe  lawyers 
practicing  thereto.  The  law  deems  that  all 
are  apprised  of  pendtog  suits,  and  any  one 
who  buys  or  takes  a  mortgage  on  property 
after  the  suit  Is  begun  acquires  with  notice, 
and  consequently  subject  to  such  Judgment 
as  may  be  rendered  to  the  suit  Civ.  Code^ 
art.  2453;  Lacassagne  v.  Abraham,  48  La. 
Ann.  1165,  20  South.  672;  Lacassagne  v. 
Obapuis.  144  U.  S.  110-126,  12  Sup.  Ct  659. 
86  L.  Ed.  868;  Gillespie  v.  Cammack,  3  La. 
Ann.  248.  Defendant  Oosa  was  charged  with 
notice.  He  could  not,  therefore,  be  to  legal 
good  faith,  nor  did  he  have  what  the  law 
deems  a  Just  title,  both  of  which  are  essen- 
tial to  support  the  prescription  of  ten  years." 

It  appears  from  plaintiffs'  petition  and  the 
evidence  totroduced  on  tbe  trial  of  the  excep- 
tion of  prescription  that  plaintiffs'  father, 
James  W.  Howard,  died  to  Caddo  parish  in 
1875,  and  bis  wife,  Martha  A.  Howard,  the 
grandmother  of  the  plaintiffs,  died  to  1877. 
They  left  as  sole  betra  two  daughters,  Mrs. 
Ia)u  H.  Tally,  the  mother  of  the  platotiffs, 
and  Mrs.  M.  A.  Hardeoburg.  the  mother  of 
the  defendant  O.  H.  Hardeoburg,  who  was 
the  vendor  of  the  property  to  litigation  to 
William  Goss.  James  W.  Howard  must  liava 
left  a  will,  as  to  tbe  Instrument  filed  by  the 
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plaintiffs,  which  la  styled  by  them  a  "conn- 
ter  letter,"  Urs.  Hardenboig  la  referred  to 
aa  hla  dative  teatamentary  executrix.  What 
the  situation  or  condition  of  bis  aoecesslon 
was,  does  not  appear.  It  does  appear  that, 
at  the  succession  sales  made  In  the  settle- 
ment ot  his  estate,  Mrs.  Hardenburg  became 
the  adjadlcatee  of  the  property  involved  In 
this  litigation.  Independently  of  any  consent 
by  her  sister,  she  had  the  capacity  to  pur- 
chase. Plaintiffs  recognize  as  a  fact,  how- 
ever, that  she  took  the  legal  title  to  the  whole 
proi>erty  with  the  consent  of  their  mother, 
lira.  Tally.  The  ownership  of  the  property 
unquestionably  passed  to  her,  even  if  It  pass- 
ed subject  to  legal  contract  rights  which  Mrs. 
Tally  might  have,  resulting  by  virtue  of  legal 
agreementa  between  the  two.  It  by  no 
means  follows  that,  because  Mrs.  Tally  was 
a  daughter  of  the  deceased,  she  became  nec- 
essarily, by  reason  of  that  fact,  the  owner 
of  one-half  of  the  property.  A  judgment 
sale,  on  fixed  terms  and  conditions,  mlgbt 
have  been  needed  to  Invest  herself  or  h^ 
sister  with  title.  It  cannot  be  said  that  the 
judicial  sales  at  which  Mrs,  Hardenburg  pur- 
chased were  nullities.  We  do  not  understand 
plalntUfs  to  claim  that  they  were.  So  far 
from  this,  plaintiffs  claim  titie  to  the  property 
through  these  adjudications,  and  affirmance 
of  them.  Though  plaintiffs  assert  they  are 
seeking  to  have  decreed  the  nullity  of  the  sale 
of  an  undivided  half  of  the  property  to  Mrs. 
Hardenburg,  It  Is  obvious  that  they  are  not 
doing  so,  but  endeavoring,  on  the  contrary, 
to  have  the  purchase  made  by  her  inure,  to 
the  extent  of  one-half,  to  the  benefit  of  their 
mother,  and  through  her  to  themselves. 
Where  a  person  furnished  with  money  by 
another,  with  which  to  purchase  for  him  a 
particular  piece  of  property,  engages  to  do 
BO,  and  does  In  fact  make  the  purchase— tak- 
ing, however,  the  title  In  his  own  name— a 
suit  by  the  principal  against  the  agent  to 
have  the  property  declared  to  belong  to  him 
could  be  designated  neither  as  an  action  on 
declaration  de  simulation,  nor  as  an  action 
in  nnlllty,  though,  If  successful,  the  conse- 
quential result  of  the  action  would  be  to  take 
the  titie  out  of  the  defendant,  and  place  It 
in  the  name  of  the  plaintiff.  The  object  of 
the  action  would  not  be  the  avoidance  of  the 
sale  to  the  agent,  but  the  enforcement  by 
him  of  the  rights  which  he  had  acquired. 
Plaintiffs  are  in  error  in  supposing  they  are 
In  this  action  acting  adversely  to  their  moth- 
er with  reference  to  any  act  done  by  her  to 
their  prejudice,  through  an  original  action 
conferred  upon  them  by  law  at  their  moth- 
er's death,  and  opened  in  their  favor  at  that 
time.  They  are  proceeding  In  this  matter 
under  derivative,  and  not  original,  rights- 
rights  held  by  them  only  under  and  through 
their  mother.  Their  tight  of  action  Is  not  a 
new  one,  but  that  which  their  mother  herself 
held  against  her  sister.  The  only  change  In 
the  situation  brought  about  by  the  act  of 
ISM  was  to  widen  the  door  aa  to  the  tes- 


timony to  be  adduced  In  behalf  of  parties  bear- 
ing sach  relations  to  the  deceased  as  to  fall 
under  the  classification  of  forced  heirs,  la  !«• 
spect  to  the  character  of  the  evidence  l^Uy 
admissible  in  support  ct  their  action.  Act 
No.  6  of  1884  establlsha  a  rule  of  evidenoc; 
not  a  property  right 

The  words  "forced  heirs,"  in  that  statute, 
were  used  simply  as  descriptive  of  the  par- 
ticular class  of  persons  in  behalf  of  whom 
the  change  in  the  rule  of  evidence  was  In- 
tended to  be  made.  Tbe  change  in  the  role 
of  evidence  was  to  extend  no  further  than 
as  to  them.  The  plaintiffs  are  mistaken  in 
supposing  that  their  mother  would  have  been 
without  a  right  of  action  against  h&  sister, 
Mrs.  Hardenburg,  to  force  her  to  convey 
titie  to  her  of  an  undivided  half  of  the  prop- 
erty Involved  herein,  had  she  come  mider 
any  legal  obligation  to  have  made  the  con- 
veyance. She  bad  a  legal  right  to  such  an 
action  as  fully  as  had  the  plaintiffs  after 
her  death,  with  this  difference  only:  that 
when  she  exwcised  bet  right  she  would  have 
found  more  difficulty  in  the  way  of  estab- 
lishing her  right  than  would  her  forced  belrs 
after  her  death,  unless  she  bad  taken  tbe 
precaution  of  securing  in  her  favor  written 
evidence  of  the  necessary  facts.  The  plain- 
tiffs themselves  assert  that  she  brought  sodi 
an  action,  but  that  the  record  was  lost 
What  was  alleged  or  claimed  tn  that  action 
Is  not  set  forth  In  plaintiffs'  petition,  for  evl- 
dentiy  they  do  not  know  themeslvea  the  char- 
acter of  the  action.  If  such  an  action  was 
brought  as  claimed.  It  would  not  have  abated 
by  the  simple  fact  of  their  mother's  death, 
bad  It  been  an  existing  salt  Her  belrs  were 
flree  to  make  themselves  parties  to  it  and 
carry  It  on.  Why  they  did  not  do  so,  we  do 
not  know.  The  fact  remains  that  they  did 
not  do  so,  but  Instead  of  this,  abandoned  it. 
to  Institute  the  present  new  and  Inde[>endent 
suit  against  the  belr  of  their  aunt  Mrs.  Har- 
denburg and  his  vendee,  Ooss.  They  seek, 
none  the  less,  to  utilize  that  suit  so  as  to 
bring  Goss  under  the  operation  of  article 
2463  of  the  dvU  Code,  as  a  purchaser  of 
property  pending  an  action  clalmbig  owner- 
ship of  the  same,  and,  as  a  lawyer,  purchas- 
ing a  litigious  right  Article  2447.  Un. 
Hardenburg,  after  her  purchase.  In  1876,  was 
permitted  to  remain  on  the  records  as  tbe 
owner  of  the  [ffoperty  up  to  at  least  1SS3, 
and  no  judgment  has  been  rendered  against 
her  or  her  heir  up  to  the  present  time.  As- 
suming that  the  alleged  suit  instituted  tn 
1888  by  Mrs.  Tally  was  one  directed  against 
her  sister,  Mrs.  Hardenburg,  claiming  the  un- 
divided half  of  the  property,  tbe  effect  of 
such  a  suit  would  not  have  been  to  deprlTe 
the  latter  of  the  right  of  alienating  the  prop- 
erty during  Its  pendency.  She  could,  bow- 
ever,  not  alienate  It  so  as  to  prejudice  tbe 
rights  of  the  plaintiffs.  A  sale  so  made 
would  not  be  instantly  null  and  TOldL 
Should,  however.  Judgment  be  renderecl  In 
favor  of  the  plaintiffs,  tbe;ale  woidd  ba 
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coulflend  u  th8  rate  of  anotbar'B  propertr* 
and  It  would  not  ptorant  the  pl^ntlflk  from 
being  i^ced  In  poaaeuion  by  Tirtue  of  sucta 
Jndcmeiit 

In  tbia  caae,  under  such  drcnmatanca^ 
Ooea  would  bave  bad  tbe  rlgbt  to  atand  iq»- 
mi  bla  pOTCbaae  until  Judgment  woidd  ban 
beat  kbCbx^A  In  tbe  ault  in  favw  of  tbe 
plalntlffa.  No  ancb  Judgment  baa  beai  ren- 
dered In  tbat  ault,  and  none  will  be  bere- 
after,  aa  tbe  anlt  baa  been  abandoned.  Tbe 
abandonment  of  tbat  action,  if  It  waa  of  tbe 
ebaracter  claimed,  placea  plalntUta*  rigbta  In 
flie  aame  poaltion  aa  if  It  bad  not  been 
bnngbt  Tbere  bas  been  no  attempt  toabow 
tbe  cbaracto-  of  tbat  action,  or  tbat  It  waa  a 
pending  ault  In  1888.  It  waa  aaaertad  from 
tbe  bar  tbat  its  object  waa  almply  to  obtain 
poaaeaalcm  of  tbe  Inatmment  called  tbe  "coun> 
t«r  letter."  and,  tbat  pnrpoae  bavlng  been  ac- 
compUabed,  tbe  ault  abated  and  at  once  fell 
by  force  of  tbat  fact  Tbat  jdalntUb  In  the 
caae,  having  obtained  the  Inatmment  caused 

It  to  be  recorded  on  the  day  of  ■  1 

ISsa  In  Tiew  of  tl^  action  of  the  partiea^ 
there  la  considerable  plausibility  in  this  atat^ 
m^t.  However  this  may  be,  the  suit  was 
not  a  'Hve  me"  at  tbe  time  Ckns  purchased 
the  property.  He  teetlfled  that  be  did  not 
loiow  at  that  time  that  such  a  suit  had  erer 
bem  brought,  nor  that  stub  a  person  as  Mra, 
iBlly  Had  ew  existed.  AM  we  have  said,  this 
suit  Is  not  an  action  of  nullity.  It  is  notbbig 
more  than  a  petitory  action  brought  agataist 
Gora;  plaintiffs  maldng  shnnltaneously  a  H. 
Hardenburg  directly  a  party  defendant  with 
blm,  instead  of  waiting  fW  blm  to  have  been 
called  into  the  case  In  warrant.  nalntUTs 
theory  la  evidently  that  by  and  tbrcnvh 
the  execution  of  the  alleged  counter  letter, 
tbelr  motiier  mis  recognised  tqr  Mn.  Hardoi- 
burg  na  the  actual  owner  of  one  undivided 
half  of  the  property,  and  tbat  the  recording 
of  that  act  ta  1888  In  the  book  of  aalea  gave 
notice  of  her  rl^ts  of  ownership  to  tbe  world. 
We  d9  not  take  tbis  view  of  tbe  instrument 
but  <wm<f^'wg  It  to  have  been  an  acknowl- 
edgment by  Mrs.  Hardenburg  of  ber  8later*B 
present  ownerablp,  tbe  effect  at  the  recording 
of  tbe  same  would  not  be  necessarily  to  give 
rise  to  bad  faith  In  any  one  who  might  then* 
after  purchase  tbe  property  from  Mrs.  Har- 
denburg or  ber  heirs.  There  Is  no  necessity 
for  citing  authority  to  sustain  tbat  propoal> 
tlon.  Had  tbe  suit  which  plalntlfts  refer  to 
been  a  petitory  one,  as  claimed,  and  had 
there  been  a  Jndgmoit  rendered  in  that  case 
in  fkTw  of  tbe  plalntMb;  tin  sttnatlm  of  a 
party  who  bad  bought  the  iKvpwty  pending 
tlie  suit  would,  under  article  2468  of  the  CivU 
Oode,  have  beni  very  different  from  that  of  a 
person  who  would  irimply  have  bougbt  prop- 
er^ notwttikstandlng  tbere  bad  been  a  aale  of 
tte  same,  and  the  act  of  sale  bad  been  re- 
corded. 

Viewing  matters  from  tbe  standpoint  of 
the  Bo-called  counter  letter  having  In  fact 
Tested  ownoshlp  at  once  in  Mrs.  Tally,  and 


m 

tnm  the  stan^^elnt  of  its  baving  been 
corded  prior  to  Ooss'  puicbase,  and  inde- 
pendoitly  of  the  alleged  petitory  action 
brou^t  by  Mrs.  Tally  in  188S,  we  find  noth- 
ing In  this  record  which  would  stand  In  the 
way  of  Goes'  acQUlsitlon  of  tbe  pnv^ty  by 
tbe  prescription  of  10  years,  acqulrmdieaura. 
We  do  not  condder,  however,  that  the  instru- 
ment designated  as  a  ''counter  lette^  recog- 
nized a  present  ownership  In  Mrs.  Tally.  It 
was  simply  an  agreement  w  promise  made  by 
Mrs.  Harduibnrg  to  convey  fha  undivided 
half  of  the  property  on  certain  stipulated 
tCTus  and  charges,  which  are  not  even  al- 
leged to  have  bera  compiled  with.  It  did 
not  by  Its  own  lorce  transfer  tbe  pnqiierty, 
and  no  act  of  transfer  baa  been  made  since. 
The  recording  of  an  act  of  promise  of  trans- 
fer doea  not  deprive  the  party  making  tbe 
promise  of  tbe  legal  powtt  and  capacity  to 
sell  to  oth^s.  I^  In  spite  of  tbe  promise 
mad^  a  sale  Is  made  to  a  third  person,  the 
obligee  Is  driven  badk  to  an  action  tar  danir 
ages  against  tbe  obligor. 

FlaintiffB  claim  that  even  if-tlie  original 
action  Is  not  now  pending,  it  was  pending 
when  Goss  made  bis  purchases,  and,  behig 
then  pending,  Qoss*  purchan  was  struck  ab 
Initio  as  absolute  nullity,  aa  the  purdiase  of 
a  litigious  right  by  an  attnney  at  law,  and, 
being  null  from  tbe  beginning,  tbe  aubse* 
qnent  abatement  of  tbe  ault  could  have  no 
effect  vdtatever.  We  do  not  know,  as  a  fact 
tbat  tb»  suit  was  pending  when  Goss  pur- 
cbaaed;  but  were  tbia  so,  we  are  not  pre- 
pared to  say  tiiat  the  purchase  of  tbe  pn^ 
erty  by  blm  would  have  been  the  purchase  of 
a  litigious  rlfibt.  Had  the  purchase  made  by 
him  been  tbe  claims  of  the  plalntlffB  In  that 
action,  thB  position  would  have  bad  more 
force.  Defendanto  la  possession,  perhaps, 
could  have  Invoked  in  their  favor  and  for 
their  protection  Ihe  provisions  of  law  as  to 
the  purchase  of  litigious  rigbte;  but  plaintiffs 
in  a  petitory  action  are  protected  from  prej- 
udice to  them  of  their  claims  and  pi«tenaions 
In  tbe  premises  from  a  sale  made  pending  & 
petitory  action  by  a  defendant  In  possession 
by  the  provisions  of  Article  2453  of  the  Glvll 
Code,  so  far  as  they  are  concerned,  Indepoid- 
ently  of  any  qnestloa  of  litigious  rights. 

We  are  of  the  opinion  that  the  Judgment 
of  the  district  court  was  correct  and  It  Is 
hereby  affirmed,  with  costs. 


(110  La.  SM) 

No.  14,722. 
BTATB  V.  KALONB  et  at 
(Supreme  Court  of  Louisiana.   May  11,  1908.) 
CRIMINAL  LAW— APPEAL  BY  BTATB. 
1.  The  state  has  do  appeal  from  a  Judgmoit 
quasbiog  the  indictmeot  is  a  case  where  the 
puniBhmeut  cannot  b«  death  or  lmpria(Kunsnt 
at  hard  Ubor. 
(Syllabos  by  the  Court.} 

1 L  8m  Crlmlul  Law.  voL  li»  Cmt  M  %  Mtt.  i 

Digitized  by  VjOOglC 


476 


84  SOUTHERN  REPORTER. 


(La. 


Appeal  from  Jadldal  District  Conrt,  Parteb 
of  Avoyelles;  GregoiT  Horatio  OoutUIod, 
Judge. 

C.  Kalone  and  others  were  Indicted  for  Il- 
legal voting  at  an  election.  From  a  Judg- 
ment quashing  the  Information,  the  state 
appeals.  Dismissed. 

Walter  Guion,  Atty.  Gen.,  and  Joseph  W. 
Joffrlon.  Dlst  Atty.  (Lewis  Guion,  of  coun 
sel),  for  the  State.  Adolpb  Valery  Coco,  for 
appellees. 

PBOVOSTY,  J.  The  state  has  appealed 
from  a  Judgment  qoashing  the  Information 
against  the  defendants  for  aiding  ami  abet- 
ting Illegal  voting  at  an  electloD  at  vrhlcb 
the  question  of  local  option  was  submitted; 
and  the  defendants  have  moved  to  dismiss 
the  appeal  on  the  ground  fliat  the  Jurisdic- 
tion of  this  court  in  criminal  matters  is  lim- 
ited to  cases  where  'Veath  or  IminriBonment 
at  hard  labor  may  be  inflicted,  or  a  fine  ex- 
ceeding (300,  or  Imprisonment  exceeding  six 
Aonths,  is  actually  imposed,"  and  that  for 
the  otfenae  charged  the  highest  punishment 
that  may  be  Inflicted  is  a  fine  of  91,000,  or 
Imprisonment  without  bard  labor  not  exceed- 
ing one  year.  Evidently  the  motion  is  well 
founded.  Death  or  Imprlsonmrat  at  bard 
labOT  cannot  be  Inflicted,  and  a  flne  or  Im- 
prisonment exceeding  six  months  has  not 
been  actually  imposed.  The  appeal  Is  dis- 
missed. 

BLANGHARD,  J.,  concurs  In  the  decree 
on  the  ground  that  It  was  within  the  power 
of  the  trial  court,  had  the  case  gone  to  trial 
and  the  accused  .been  convicted,  to  have  im- 
posed a  flne  or  Imprisonment  less  than  what 
would  give  thla  court  Jurisdiction;  that  had 
the  penalty  prescribed  been  such  as  would 
necessarily  have  given  this  court  Jurisdiction 
of  defendantfa  appeal  on  questions  of  law, 
bad  be  been  tried  and  convicted,  the  state 
could  appeal  tnm  this  Judgment  quashing 
the  information. 


(UO  La.  »l> 

Mo.  14,723. 

BTATB  V.  NORMAND  et  si. 

(Snpreme  Court  of  Louisiana.   May  11,  1Q(^.) 

ORIHINAL  UW-nAfPSAL  BT  STATE- 
DISMISSAL. 

1.  Appeal  by  the  state  in  a  criminal  case 
from  a  jadgment  qaaahing  an  information. 
Appeal  (^missed  for  want  of  jurisdiction  of 
the  Snpreme  Court  ratione  materiie.  Bee  State 
T.  Kalone  et  aL,  34  South.  475,  decided  slmnl- 
taneottsiy. 

(Syllabus  1^  the  Court.) 

Appeal  from  Judicial  District  Court,  Par- 
ish of  Avoyelles;  Gregory  Horatio  Ck>uvll- 
lon.  Judge. 

0.  R.  Normand  and  others  were  indicted 
for  crime.  From  an  order  quashing  the  In- 
fonnatlmi,  the  state  appeals.  Dismissed. 

— r  — 

f  L  Bm  CrlmliuU  Imw,  toL  IS.  Cent  Dlf .  t  UOl. 


Walter  Guion,  Atty.  Gen.,  and  Joseph  W. 
Joffrlon,  Diet  Atty.  (Lewis  Guion,  of  counsel), 
for  the  State.  B.  J.  Joftrlon,  Tucker  Horatio 
Gouvlilon,  and  Adolph  Valexy  Ck>co,  for  ap- 
pellees. 

NICHOLLS,  0.  J.  The  state  of  Louisiana 
appeals  from  the  action  of  the  district  court 
sustaining  a  motion  to  quash  the  information 
filed  in  this  case  against  the  defendants. 

The  state  had  also  appealed  from  the  ac- 
tion of  the  same  court  In  qmshing  the  In- 
formation filed  in  the  case  of  the  State  of 
Louisiana  v.  Kalone  et  al.,  84  South.  47S. 

The  defendants  In  each  of  these  cases  mov- 
ed this  court  to  dismiss  the  api>eal  for  want 
of  jurisdiction  ratione  materia. 

The  two  cases  involve  the  same  point 
They  differ  only  as  to  facts  which  in  no 
manner  affect  the  question  of  Jurisdiction. 
We  this  day  sustained  the  motion  filed  to 
dismiss  the  appeal  In  the  matter  of  State  of 
Louisiana  v.  Kalone  et  al.,  and  dismissed  the 
appeal. 

For  the  reasons  assigned  in  that  case,  the 
motion  to  dismiss  the  present  appeal  is  here- 
by sustained,  and  the  appeal  taken  herein 
Is  hereby  dismissed. 

BLANCHARD,  J.,  concurs  In  the  decree  on 
same  grounds  stated  for  his  concurrence  In 
the  case  of  State  of  Louisiana  t.  ^lone  et 
al.,  S4  South.  47S. 


(110  La.  SO) 

No.  14,6utt. 
PRBJEAN  V.  WOGAN  BROS.* 

(Supreme  Court  of  Louisiana.    Uardi  10k 

1903.) 

BALB  BT  8AHPLB— ACTION  FOR  PRICB— RIOBTB 

OF  BUYER— DBFBNSES. 

L  Plaintiff  claims  amount  defendaatB  bound 
themselves  to  pay  for  merchandise  property, 
bought  by  them  of  plaintiff,  and  which  they 
decline  to  pay  on  the  ground  that  it  was  not 
equal  in  grade  to  sample  fomiBbed;  and  be 
claims  other  amoonts  for  items  stated. 

2.  A  buyer  of  products  sold  to  bim  by  sample 
furnished  by  vendor  to  be  delivered  f.  o.  b. 
should  sustain  the  averment  that  the  receptacle 
in  wtiich  they  were  received  was  not  the  cause 
of  their  deterioration. 

3.  If,  after  a  number  of  days  following  the 
date  the  products  were  placed  In  defendant^ 
receptacles,  the  buyer  flnds  that  the  goods  are 
not  of  the  quality  of  the  sample  furnished,  he 
should  show  with  some  certamty  that  his  re- 
ceptacles had  been  cleaned,  and  were  in  a 
fit  condition  to  receive  the  goods  bought;  they 
(the  goods)  being  subject  to  be  tainted  bj  mix- 
ture. 

4.  Both  parties  to  the  suit  n  far  as  the  rec- 
ord to  the  suit  discloses,  are  equally  of  good 

standing. 

6.  Taking  particularly  other  evidence  than 
their  own  into  consideration,  the  court  holds 
that  plaintiff  Ib  entitled  to  the  price  defend- 
ants had  bound  themselves  to  pay. 

6.  The  preponderance  of  the  testimony  sthows 
that  the  samples  furnished  about  the  Ume  the 
article  was  delivered  were  of  the  same  ^usJity 
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M  the  product  sold.  The  sample  taken  a  few 
dan  after  delivery  shows  an  interior  quality. 

7.  The  theory  that  the  mixtare  with  the  rem- 
nants of  an  inferior  article  left  in  the  recepta- 
cle after  previous  nse  of  the  receptacle,  and  not 
taken  cot  at  the  time  of  delivery  of  the  prod- 
uct in  the  receptacle  tank?,  has  more  to  sus- 
taia  it  thao  has  the  theory  that  plaintiff  sought 
to  take  advantage  of  defendants  by  pasung 
ni>on  tbem  product  inferior  In  graQA  to  the 
sample  famished. 

(SyDabna  by  the  Court) 

Appeal  from  CItU  District  Court,  ^rlsb  of 
Orleans;  Georse  H.  Tbterd,  Judg& 

Action  by  Solvere  Pre}ean  against  Wogan 
Bros.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  AfQrmed. 

Clegg  &  Qnlntero  and  Joseph  Oscar  Dasplt, 
for  appellants.  Richard  McGnlloh  and  Wil- 
liam Stirling  Parkerson,  for  appellee. 

BREAUX,  J.  Plaintiff  sues  the  defend- 
ants for  f2,800  damages  claimed  on  the 
ground  that  defendants  failed  to  receive  mo- 
lasses sold  to  tbem  by  plalntlfl. 

The  Issues  are  mainly  of  fact 

The  contract  In  writing  sets  out  that  Syl- 
Tere  Prejean,  the  plaintiff,  sold,  as  per  sam- 
ple, about  40,000  gallons  of  molasses,  at  five 
c«ata  a  gallon,  to  be  pot  free  on  board  tantc 
cars  to  be  furnished  1^  tbe  buyers. 

Plaintiff  Is  a  sugar  plantw;  tbe  defendants 
merchants  In  tbls  dty. 

Plaintiff  sets  forth  In  fals  petition  that  In 
compliance  vlth  his  contract  be  caused  three 
tank  ears  to  be  filled  with  molaases;  that 
tb^  were  InsufSdent  In  capacity  to  receive 
and  contatQ  the  quantl^  sold;  that  on  tbe 
Stli  of  June,  1801,  tbey  were  gauged  and 
found  to  contain  an  aggregate  of  14,S80  gal- 
lons of  mobtsses;  that,  notwithstanding  the 
fiict  that  he  compiled  with  his  contract,  and 
bad  dellTcred  tbe  quantity  of  molassei  be* 
tare  mentioned,  and  was  ready  to  make  de- 
liTocy  of  the  remainder  sold,  the  defendants 
refused  to  carry  out  their  part  of  the  con- 
tract; that  tbe  molaases  at  his  sngar  house 
was  In  his  way,  required  care,  caused  ex- 
pense. He  claimed  for  storage  and  for  dam- 
ages as  alleged. 

The  defendants  controrert  plaintifTs  alle- 
gations of  their  llaUllty,  and  aver  that  on 
the  28tti  of  June  tbey  porcbased  by  sunple 
of  the  plaintiff  the  number  of  gallons  of  mo- 
lasses stated  In  tbe  contract;  that  a  few 
days  after  the  recMpt  of  the  sample  and  aft- 
er tbe  date  of  tbe  contract  they  sold  by  sam- 
ple, being  the  same  sample  furnished  by  tbe 
Idalntlfl,  to  TauRslg  ft  Co.,  of  New  Tozk,  tbe 
entire  quantity  of  molaases  bought  of  tbe 
plalntlfl;  that  In  accor^nce  with  the  am- 
tract  they  sent  cars  to  the  plantation  of  the 
plaintiff  tat  shipment  of  the  goods  purchas- 
ed; that  a  few  days  thereafter  tbey  receiv- 
ed the  three  tank  cars  of  molaases,  which 
were  of  an  Inferior  grade,  not  like  the  sam- 
ple famished;  that  tbey  rejected  the  mo- 
lasses on  tbe  ground  that  It  waa  not  the  arti- 


cle sold;  that  tbey  forw&rded  samples  from 
this  shipment  to  Taussig  8c.  Co.,  who  rejected 
the  molasses  on  the  gromid  that  it  was  not 
np  to  the  sample  originally  sent  Defendants 
not  only  deny  all  Indebtedness,  but  they  re- 
convene, and  as  plaintiff  In  reconvention,  be- 
cause of  loss  of  profit  in  the  sale  and  on 
other  grounds,  claim  11,453.46. 

From  a  Jadgment  In  fovor  of  plaintiff  for 
$2,000.  less  a  credit  of  $628,  defendants  pros- 
ecute this  appeaL 

Tbe  condition  as  to  cleanliness  vel  non  of 
defendants'  tanks  plays  an  Important  part  in 
this  litigation. 

With  reference  to  this  one  of  the  defend- 
ants said  as  a  witness  that  they  gave  direc- 
tion to  their  foreman  to  see  that  every  car 
that  left  the  reflnery  was  perfecOy  drained 
and  sometimes  steamed;  that  they  have  coils 
on  their  place  which  they  apply  to  their 
cars,  and  in  that  way  they  are  steamed  and 
drained  b^ore  they  leave  the  refinery. 

This  witness  said  that  be  knew  nothing 
with  respect  to  the  particular  cars  Nos.  1,908, 
1.910,  1,898  that  went  to  plaintiff's  "Half 
Way  Plantation"  near  DonaldsonvUle,  and 
on  which  were  the  tanks  In  question,  but  that 
bis  foreman  should  know.  Upon  this  sub- 
ject the  following  questions  were  prt^nnded 
to  the  foreman,  and  to  these  questkms  be 
answered: 

"Q.  What  do  yon  do  with  tbe  tank  car? 
"A.  Send  It  back  according  to  his  instruc- 
tlons. 

"Q.  Do  yon  clean  them? 
"A.  Not  always,  sir." 

Platntifrs  engineer  and  one  of  bis  em- 
ployes who  saw  to  filling  the  tanks  In  ques- 
tion with  molasses  sold  by  plaintiff  testify 
unequivocally  that  they  saw  tbe  old  molaases 
In  the  tanks  of  defendants'  cars,  which  It 
seems  was  very  inferior;  that  It  covered  the 
pipes  therein,  and  that  there  were  quite  a 
number  of  gallons  of  It  Besldee.  It  appears 
that  there  was  a  considerable  gain  to  the 
number  of  gallons  between  the  number  sold 
and  delivered  by  plaintiff  to  defendant  and 
the  number  of  gallons  that  defendant  ha<l 
on  hand  In  bis  tanks  when  the  whole  bulk 
was  measured.  This  tends  to  demonstrate 
that  there  was  re^ue  molasses  In  plaintiff's 
cars  when  they  were  tendoed  to  defendauts 
to  be  filled. 

Opinion. 

At  tbe  outset  we  must  deal  with  defend* 
ants'  objection  to  the  consideration  of  tbe 
testimony  of  witnesses  (as  coming  too  late) 
who  testified  that  the  three  tank  cars  sent 
by  defendants  to  the  plantation  of  plaintiff 
on  the  Lafourche  contained  in  tbem  12  to  14 
Inches  of  black  strap  molasses  at  tbe  time 
tbey  reached  tbe  plantation,  and  that  the  mo* 
lasses  sold  plalntlfl  to  defradants  was 
put  In  these  tanks. 

These  witnesses  bad  previously  testified  for 
plaintiff  in  chief,  and  were  called  In  rebut- 
tal after  defendants'  witnesses  had  testified 
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tbat  tbe  molaiiaes  dftUrered  by  plalDtUf  to  de- 
fendants was  not  tbe  same  grade  aa  tbe  sam- 

Defendants  urged  that  the  testimony  of 
the  vltnesBes  for  plaintiff  to  prove  that  the 
tanks  were  not  cleaned  as  they  should  have 
been  was  not  rebuttal  testimony;  that  It  did 
not  support  the  allegation  of  plaintiff's  peti- 
tion, or  was  not  in  answer  to  any  plea  In  re- 
convention. 

The  district  court  overruled  the  objection. 
The  testimony  was  admitted  In  evidence. 

In  our  view,  under  the  rule  of  evidence 
which  obtains  In  this  atate,  the  testimony 
was  admissible. 

Plaintiff,  it  Is  true,  had  aUeged  that  the 
sample  and  tbe  bulk  of  the  molasses  from 
wblcb  it  had  been  taken  were  the  same. 
This,  we  take  It,  refers  to  the  molasses  as 
delivered  by  him. 

The  defendants,  aftor  plaintiff  had  rested 
his  case,  had  shown  by  bis  witnesses  that 
the  molasses  received  at  the  place  of  bu^> 
nen  a  few  days  after  It  had  been  delivered 
waa  not  in  accordance  with  sample. 

It  was  competent,  after  defendants  had 
closed,  for  plaintiff  to  Introduce  testimony 
to  show  tbat  the  deterioration  in  the  grade 
bad  been  occasioned  after  the  molasses  bad 
been  delivered,  and  because  the  tanks  con- 
tained an  inferior  article,  which  should  have 
been  cleaned  out  before  sending  up  these 
tanks  to  receive  tbe  molasses  sold  by  plain- 
tiff. 

Tbe  defendant  company  In  tbe  trial  was 
not  lU^Uy  prejudiced  by  the  ruling,  as  It 
had  every  reasonable  opportunity  to  meet  tbe 
Issue,  and  prove,  aa  It  attempted  to  iwove* 
tbat  tbe  tanks  were  perfectly  dean. 

On  the  Merita, 

We  Infer  from  tbe  testimony  tbat  molasses 
la  not  an  article  which  can  be  sold  by  sample 
with  absolute  certainty;  tbat  the  sample  will 
not  always  continue  to  be  entirely  the  speci- 
men of  tbe  bulk  from  which  it  is  taken. 

As  well  mention  here  that  molasses  la 
usually  graded  by  color,  flavor,  and  body, 
and  sometimes  by  polarization. 

After  a  little  time  its  color  and  other  quali- 
ties are  affected  and  changed;  It  makes  It  a 
lighter  color. 

For  Instance,  the  testimony  discloses  tbat 
a  sample  of  molasses  on  the  first  of  tbe 
month  will  be  different  from  another  sample 
taken  from  the  same  bulk  of  molasses  at  the 
end  of  the  month. 

It  seems  also  that  the  sample  taken  from 
the  lowest  portion  of  the  body  may  be  dif- 
ferent from  a  sample  taken  at  the  top. 

Again,  if  molasses  is  poured  Into  a  tank 
with  bad  molasses,  it  will  make  It  a  lower 
grade  molasses,  and  change  its  color.  Tbe 
Insistence  of  plaintiff  In  argument  was  that 
there  was  bad  molasses  in  defendants'  tank 
when  be  delivered  tbe  molasses  he  bad  sold 
to  defendant  firm. 

We  must  aay  tbat  tbe  preponderance  of  the 


testimony  sostalna  Ibat  contentbm  ot  plain- 
tiff, as  appears  In  tbe  statement  of  facts  of 

the  case. 

Defendants,  seeking  to  meet  this  charge, 
presented  to  plaintiff  the  point  of  his  (plain- 
tiff's) own  weapon.  Without  admitting  It, 
defendants  say  if  It  be  true  that  there  was 
black  strap  molasses  in  each  of  the  tanks, 
plaintiff  had  knowledge  of  the  fact,  and  put- 
ting the  molasses  which  he  bad  sold  to  de- 
fendants In  these  tank  cars  was  a  wrong  on 
his  part;  that  it  was  plaintiff's  duty  to  have 
notified  tbe  defendants  of  the  fact;  tbat  in- 
stead plaintiff  had  the  entire  contents  of  the 
tank  cars  gauged  as  his  molasses;  that  he 
claimed  it  all— every  particle;  that  he  cannot 
thus  object  to  tbe  result;  that,  if  the  testi- 
mony of  witnesses  be  true,  then  plaintiff  at- 
tempted to  defraud  defendant  in  claiming 
molasses  and  demanding  payment  for  It,  and 
that  he  had  thus  assumed  to  adulterate,  good 
into  bad  molasses,  and  for  that  purpose 
sought  to  speculate  at  defendants'  expense; 
that  defendants  did  not  know  that  there  was 
black  strap  molasses  in  these  tanks,  if  there 
was;  that  the  testimony  shows  that  defend- 
ants believed  tbe  tanks  were  dean,  while 
plaintiff,  from  this  point  of  view,  knew  there 
waa  black  strap  molasses  in  the  tanks,  and 
tbat  he  should  have  notified  defendants. 

The  question  suggests  itself,  was  It  not 
tbe  duty  of  the  defendants,  aa  they  were 
buying  molasses  on  sample,  to  assure  them* 
selves  vrlth  aome  certainty  that  each  tank 
bad  been  pro[>erly  cleansed? 

If  it  was,  the  testimony  failed  to  show  com- 
pliance with  that  requirement,  when  defend- 
ants' tanks,  through  their  emplc^te,  were 
shipped  to  plaintiff's  place. 

With  reference  to  the  wrong  Intimated  to 
have  been  committed  by  plaintiff  in  claiming 
all  tbe  contents  of  these  tanks,  we  can  only 
say  that  the  testimony,  taken  as  a  whole, 
does  not  lead  to  the  Inference,  as  we  take 
It,  that  either  party  was  seeking  an  undue 
advantage. 

Tbe  comparatively  few  gallons  of  Uack 
strap  molasses  In  the  tanks,  if  It  was  mm 
stated,  was  not  a  "lure"  auffldent  to  be  con- 
sidered a  factor  by  wbidi  plaintiff  was  In- 
fluenced. 

He  had  sold  molasses,  which  he  sonsbt  to 
deliver  in  tanks  furnished  by  defendants,  and 
which  defendants  evidently  thought  were 
clean.  Under  tbe  facts  and  circumstances, 
we  do  not  find  that  there  was  negligence  In 
not  notifylug  defendants  of  the  condition  of 
its  own  tanks.  It  was  part  of  defendants* 
business,  after  all,  to  send  only  clean  tawy-if 

In  selling  by  sample  tbe  vendor  warrants 
that  the  specimen  has  been  taken  from  the 
bulk  of  the  commodity  sold.  He  does  not  do 
much  more  than  this.  If,  owing  to  causes 
growing  out  of  the  negligence  or  oversight 
of  the  buyer's  employes.  It  loses  something  of 
Its  quality,  the  vendor  cannot  be  held  liable. 

The  samples  furnished  by  tbe  seller  In 
bottles,  also  tbe  sample  In  Sr-barrd  sent  by 
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plaliitlff  to  defendanti,  dunrad  that  ttie  mo- 
lasBM  ma  u  roprocnted. 

Thoee  from  tbe  tank,  after  the  molamai 
tad  rested  some  ttme  in  these  tanks,  were 
of  ao  inf^lOT  anaUt7,  glTlng  rise  to  an  la- 
temaeet  before  stated,  which  testtmonj  for 
defendants  has  not  rebutted. 

It  waa  centrifnsal  molasses,  and  not  of  tbat 
strong  and  saperlor  qaaUty  from  the  first 
wtaldi  repelled  an  mixing  wltb  an  Inferior, 
not  even  with  tba  moat  Inferior  of  all  gradea, 
of  the  molaases  known  of  late  years  as  Uie 
"black  strai^*  grade,  which  witneeaes  testify 
vas  in  the  tanks  at  the  time  they  were  fill- 
ed, and  with  which  the  motaases  sold  rery 
Bom  mixed,  tbe  evidence  shows. 

We  haTe  giren  this  caae  onr  carefnl  con- 
sideration, examined  carefoUy  the  teatimony 
of  each  witness,  and  all  tbe  facta  and  attend- 
ing circumstances.  We  leave  It  firmly  con- 
vinced that  Justice  has  been  done.  We  must 
decline  to  Increase  tbe  amount  claimed  by 
plaintiff  one  cent 

We  b«Ueve  that  he  la  entitled  to  tecoTor 
tbe  price  for  the  molaasss  be  sold,  only  fha^ 
and  .for  flut  reason. 

Tbe  law  and  the  erldence  being  with  idaln- 
tUC.  tbe  Judgment  la  afllrme& 


No.  14.767. 


STATE  T.  SCOTT, 
(Supreme  Court  of  Louisiana.  May  U,  1003.) 

JURT  COHHIBSIONBR  —  QDAUFIOATIONS  —  AO- 
CBFTANOB  OF  OFFICE  —  JURT  —  I^AUTT  — 
CRIMINAL  LAW— SUBFCBNAS  FOR  DBFBNSB~ 
GONTINUANCB. 

1.  The  offlces  of  drainage  commiBsioQer  and 
jury  commiasioner  are  mcompatible  in  the 
aeam  that  the  ssme  man  mar  not,  onder  tbe 
law,  be  a  jury  commissioner  and  a  drainage 
commissioner  at  the  same  time. 

2.  When,  therefore,  a  man,  who,  by  prerloos 
appointment,  was  made  a  drainage  conuuis- 
uoner,  accepts  a  Bobsequent  appointment  as 

J Dry  commissioner  and  qualifies  thereunder, 
le  HMO  facto  Tacates  the  office  of  dralna^  coim- 
missioner,  and  having  vacated  the  first  <mce  by 
taking  the  second,  he  mm  cMnpetent  to  serve  as 
Jury  commiSBloner. 

3.  Nor  does  the  fact  that  after  his  acceptance 
of  the  office  of  Jury  commissioner  he  contlnnea 
to  act  as  drainage  commissioner,  at  the  same 
t^e  performing  the  duties  of  jury  commlssion- 
rr,  alter  the  case.  He  was  both  rf«  jure  and 
de  faato  Jury  commissioner,  and  that  suffices 
to  legaHsa  tba  Juries  he  participated  in  drawing. 

4.  WliMe  an  aecased  person,  under  prose- 
cution for  a  capital  offense  in  one  parish,  causes 
subpoenas  to  issue  to  witnesses  llTing,  or  al- 
leged to  be  i;>ersonaUT  in  another  paneh,  a 
reaaonable  time  sbonld  be  allowed  the  sheriff 
of  anch  otiier  parish  to  make  return  on  tbe  sub- 
pcenaa  sent  to  him,  before  the  case  is  called  for 
trial. 

5.  The  court  Is  not  to  take  It  for  granted,  or 
act  upon  the  supposition,  before  the  sheriff 
of  the  other  parish  Is  heard  from,  that  no  such 
persons  as  tbe  witnesses  asked  to  be  sub- 
pcrnaed  existed,  or  were  in  the  other  parish. 

6.  An  accused  person  should  not  be  required 
to  make  a  showing  for  a  continuance  because 
of  the  alisence  of  witnesses  living  or  being  In 
another  parish  until  a  reasonable  time,  at  l^st, 
had  been  given  to  hear  from  tbe  sheriff  of  such 
other  pariui  to  whom  snbpcenas  had  been  sent. 


7.  Be  Is  mtitled  as  matter  of  strict  tVit, 
under  the  law,  to  this  reasonable  time  to  hear 
from  the  sheriff  of  the  other  parish— due  dili- 
gence in  issuing  the  subpcenas  being  shown,  and 
nothing  appearing  to  impugn  the  good  faith  of 
the  accused  in  connection  with  the  issuing  of 
subpcenas  for  the  non-resident  witnesses. 

8.  Otherwise,  the  Insertion  in  the  fundamental 
law  of  the  right  to  compulsory  process  for  ob- 
taining witnesses  In  his  favw  were  Idle. 

(Syllabas  by  the  Court) 

Appeal  from  Twenty-Seventh  Judicial  Dia- 
trlct  Court.  Pariah  ot  Aaaumptkm;  Paul 
Ldche,  Judge. 

Will  Scott  was  convicted  of  murder,  and 
appeals.  Reveraed. 

Abner  A.  Folse  (Marka  ft  Wortbam,  of 
ooimael),  for  aroellant  Walter  Onlm,  Atty, 
Gen.,  and  O.  Adolpb  Gondian,  Dlst  Atty. 
(Levis  Onion,  of  eonnsel),  for  Itie  StatPw 

BLANGHARD,  J.  TbB  defendant  appeals 
from  a  death  sentence  on  a  prosecution  for 
mnrder. 

A  motion  to  qnaab  tbe  Indictment  because 
returned  by  an  illegal  grand  Jury,  and  anoth- 
er to  quash  the  venire  of  tbe  petit  Jury,  were 
made  on  the  ground  tbat  R.  A.  Munson,  who 
acted  as  one  of  the  Jury  commissioners,  was 
disqualified  to  bold  snch  office;  that  bis  pres- 
ence on  the  Jnry  commission,  aa  member 
thereof,  on  the  day  of  tbe  drawing  <tf  flie 
Jnry  waa  necessary  to  make  a  qntmrni  of 
that  body;  tbat  bis  disqualification  resulted 
from  the  fact  that  he  waa  also,  at  the  time 
he  acted  as  Jury  commiasioner,  commiasioner 
of  a  drainage  dlatrfct  In  tbe  pariah  where 
the  Indictment  was  laid;  and  that  no  person 
holding  any  other  office  under  the  paridi  was 
or  Is  competent  to  hold  the  office  of  Jury  a»n- 
mlasloner. 

The  trial  Jndge  OTerruIed  the  motion  to 
quaah  and  an  exception  to  this  mllng  was 
taken. 

Brldence  adduced  on  tiie  trial  of  the  mo- 
tion shows  that  when  Drainage  District  Na 
One  waa  created  by  the  Police  Jtiry  of  Ai- 
Bumptlon  Parish  In  October.  SBB7,  Munson 
was  appointed  as  one  of  tbe  commissioners 
thereof  and  has  served  aa  such  erer  since 
and  la  still  serving  as  such. 

It  farther  shows  that  In  1900  be  was  aj»- 
polnted  a  Jury  commissioner  for  the  pariah, 
accepted  the  apiwintment,  qualified  thereun- 
der, and  has  served  ever  since  as  Jury  com- 
missioner and  as  such  participated  In  the 
drawing  of  the  Jury  In  question.  In  other 
words,  Mr.  Munson,  as  he  himself  teatlfles, 
I8  filling  actively  both  positions— that  of 
drainage  commlsslonw  and  that  of  Jury  com- 
missioner, and  be  has  done  so  erer  since  his 
ai^lntment  to  those  positions  respectiTcIy, 
and  Is  stm  doing  so  without  question  from 
any  source  until  now. 

Section  3,  p.  218,  of  Act  No.  135  of  189S 
authorlzea  the  Dtstrict  Jndge  to  select  and 
aiq;>olnt  five  cttlsaia,  who  wlOi  the  clerk  of 
the  court,  shall  constitute  tbe  Jury  commis- 
sion for  the  parish;  and  tte 
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goes  on  to  declare  that  no  person  holding  any 
office  nnder  the  State,  or  any  parish,  or  mu- 
nicipality therein,  shall  be  competent  to  hold 
the  office  of  Jury  commissioner. 

We  entertain  no  doubt  that  when  the  po- 
lice Jnry  of  AsBomptlon  Parish  created  Drain- 
age District  No.  One  and  appointed  Muoson 
as  one  of  the  commissioners  thereof,  it  was 
ui  appointment  to  an  office  under  the  parish 
within  the  meaning  of  the  statute  referred 
to. 

We,  furthermore,  entertain  no  doubt  that 
under  the  terms  of  the  statute,  the  offices  of 
drainage  commissioner  and  Jury  commis- 
sioner are  incompatible  In  the  sense  that  the 
same  man  may  not  be  a  Jury  commissioner 
and  a  drainage  commissioner  at  the  same 
time. 

When,  therefore,  Muuson  accepted  the  of- 
fice of  jury  commissioner  in  1900  he  ipsofac. 
to  Taoated  the  ofElce  of  drainage  oommissiou- 
er.  Thereafter  be  was  jury  commissioner, 
but  not  drainage  commissioner.  State  t,  Fn- 
seller,  SI  La.  Ann.  1817,  26  South.  2&1;  State 
T.  Arata.  32  La.  Ann.  193;  State  T.  Dellwood, 
S3  La.  Ann.  1229. 

Having  vacated  the  office  of  drainage  com- 
missioner by  qualifying  as  a  Jury  commis- 
sioner, he  was  competent  to  serve  in  the 
latter  capacity,  and,  hence,  there  Is  no  error 
In  the  ruling  of  the  trial  court  holding  tliat 
the  jury  was  properly  drawn. 

The  fact  that  Munson  continueB  to  act  ai 
drainage  commissioner  does  not  alter  the  sit- 
uation. That  concerns  the  drainage  commis- 
sion, the  police  Jury  that  appointed  the  com- 
mission, and  those  interested  In  the  proceed- 
ings and  actions  of  the  commission,  but  does 
not  concern  the  courts  In  the  administration 
of  the  criminal  law. 

Monson  la  both  de  Jure  and  de  facto  jury 
commissioner.    As  such  his  acta  are  valid. 

What  effect  his  continuing  to  act  as  drain- 
age commissioner  may  or  may  not  have  on 
the  work  of  that  body.  Its  proceedings  and 
doings,  we  are  not  called  niton  here  to  de- 
cide. 

But  the  State  encounters  a  more  serious 
difficulty  In  the  bill  of  exception  taken  to  the 
action  of  the  trial  court  ruling  defendant  to 
trial  before  the  sheriff  of  Caddo  had  made 
return  on  a  subpoena  issued  by  the  defense 
for  a  witness  named  Bully  (or  Puller)  who 
was  reported  to  have  gone  to  that  parish, 
and  before  the  sheriff  of  Ascension  had  made 
return  on  a  subpccua  Issued  by  the  defense 
for  a  witness  named  Jackson,  alleged  to  be 
in  the  town  of  DonaldsonvlUe  In  that  parish. 

The  facts  were  these:— 

The  accused  was  charged  to  have  murder- 
ed Luther  Chase  on  January  10, 1003. 

Indictment  was  returned  against  him  on 
January  20.  1908. 

Motion  to  quash  Indictment  and  Jury  re- 
nlre  was  filed  January  26, 1903,  and  overruled 
Che  next  day. 

Accused  was  arraigned  January  27,  1903, 
ud  Immediately  thereaf  t»  on  motion  of  tlie 


State  the  case  wu  assigned  for  trial  Febm- 
ary  S,  1903.  The  State  asked  for  subpofuaa 
for  certain  witnesses  named  and  the  accused 
for  certain  witnesses  named. 

On  January  28,  1903,  counsel,  who  liad, 
up  to  that  time,  represented  the  accused, 
withdrew  for  good  and  sufficient  reasons 
from  the  case. 

On  January  29.  1803,  the  accused  appears 
to  have  secured  other  counsel,  and  this  other 
coimsel.  when  the  case  was  called  for  trial 
on  February  3rd,  applied  for  a  continuance 
on  the  ground  that  the  witnesses  ordered  aub- 
poenaed  on  the  accused's  behalf  were  lutt 
present  In  court 

The  motion  recited  what  was  expected  to 
be  proven  by  the  absent  witnesses,  etc  It 
set  forth  the  accused  was  penniless  and  In 
Jail,  that  be  had  no  means  to  fee  counsel, 
that  counsel  who  then  appeared  for  him  had 
been  secured  without  compensation  after  the 
case  had  been  assigned  for  trial,  that  he  (the 
counsel)  iiad  not  had  sufficient  time  to  pre- 
pare for  tbe  trial,  had  been  unal)le  to  exam- 
ine into  the  case,  talk  to  the  witnesses,  etc 

The  motion  asked  for  continuance  of  the 
case  tmtU  the  next  term  of  tbe  court  A  con- 
tinuance was  granted  only  for  three  days,  or 
from  the  3rd  to  the  6th  of  February.  On  tbe 
same  day,  February  3rd,  the  accused  asked 
for  subpoenas  for  four  witnesses  who  were 
named,  and  gave  the  place  where  three  of 
them  could  be  found  as  New  Orleans  and  tbe 
fourth  as  Shreveport 

It  seems  that  when  the  case  was  first  set 
for  trial  these  witnesses  had  been  subptenaed 
as  being  in  the  Parish  of  Ascension,  but  tlie 
deputy  sheriff  of  that  parish  had  made  return 
that  they  were  not  residents  there. 

On  the  reflxlng  of  the  case  for  February 
6th,  they  were  ordered  re-summoned  and 
New  Orleans  and  Shreveport  were  glvra  as 
the  places  where  t^iey  would  be  found. 

The  accused,  as  well  as  his  witnesses,  are 
colored  people,  and  the  man  klUed  was  also 
colored. 

The  witnesses  appear  to  have  had  no  fixed 
place  of  residence,  were  moving  about  seek- 
ing work.  The  contention  of  the  defense  Is 
they  were  in  Assumption  parish  on  tbe  day 
of  the  killing,  but  moving  about  as  they  were 
it  was  impossible  for  the  accused,  confined 
in  Jail  as  he  was,  to  keep  up  with  them. 
Hence,  the  necessity  to  change  the  directions 
as  to  where  they  could  or  might  be  found, 
failing  to  find  and  serve  them  under  the  mib- 
poenas  which  first  issued. 

The  further  contention  ot  the  defense  la 
that  tbe  accused,  himself,  was  without  fixed 
place  of  residence,  that  be  had  come  to  As- 
sumption parish  at  the  beginning  of  the 
grinding  season  (for  sugar)  seeking  work, 
and  was,  therefore,  a  comparative  strans^ 
In  the  parish.  That  this,  together  with  bis 
confinement  In  prison  and  bis  lack  of  meant 
to  employ  counsel  made  It  more  than  ordi- 
narily difficult  to  acquaint  his  attorney  with 
the  names  and  placea  oC  tenm^uj  abode  of 
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those  who  were  present  at  the  UlUng  and 
who  he  thought  would  give  testimony  tending 
to  establish  his  plea  of  self  defense. 

On  Febrnary  4th,  the  day  after  the  refixlng 
of  the  case  for  trial  on  February  6th,  the  de-' 
fense  asked  that  Charles  Jackson  he  sub- 
poenaed on  his  behalf,  and  gave  the  place 
where  he  could  be  found  as  DonaldsouTille 
In  the  Parish  of  Ascension. 

On  the  6tb  when  the  case  was  called  for 
trial,  counsel  for  defendant  objected  to  going 
to  trial  on  the  ground  that  the  continuance 
flrat  granted— from  February  3rd  to  Febru- 
ary 6th— had  been  Insufficient  id  point  of 
time  to  enable  the  accused  with  due  diligence 
to  secure  the  attendance  of  his  witnesses  for 
whom  subpoenas  had  been  Issued,  and  on  the 
further  ground  that  no  returns  had  been 
made  on  the  subpoenas  that  had  ISF^ii^i  to 
Charles  Jackson  at  Donaldsonrllle  a.-J  Will 
Bully  (or  Fuller)  at  Shreveport;  that  .because 
iio  return  had  yet  been  made  by  the  sheriffs 
of  those  parishes,  the  accused  had  no  means 
of  knowing  whether  or  not  those  witnesses 
bad  been  served  with  the  process  of  the 
court 

The  objection  being  overruled  a  bill  was 
taken. 

The  City  of  Shreveport  is  three  hundred 
miles  by  rail  from  the  county  seat  of  As- 
sumption Parish.  Three  Asya  time  to  send  a 
Bubpcena  there  and  get  retnni  thereon  was 
Insufficient 

The  court  Is  not  to  take  It  for  granted,  or 
act  upon  the  supposition,  before  the  sheriff 
of  Caddo  was  heard  from,  that  no  such  man 
as  Bully  (or  Puller)  was  in  the  parish. 

A  reasonable  time  to  hear  from  the  sheriff 
of  Caddo  should  have  been  granted.  If  his 
return  had  been  made  when  the  case  was 
called  for  trial,  and  showed  that  after  due 
Inquiry  and  diligence  no  such  man  as  the  one 
subpoenaed  had  been  found,  a  different  ques- 
tion would  have  been  presented. 

But,  as  it  was,  no  return  had  been  made  by 
the  sheriff  of  Caddo  and  no  snffldent  time 
for  such  return  bad  elapsed. 

So,  too,  with  the  subpoena  which  Issued  to 
Charles  Jackson.  No  return  had  been  made 
on  it  by  the  sheriff  of  Ascension  parish  at  the 
time  the  case  was  called  for  trial  on  the  6th. 
While  Ascension  is  the  adjoining  parish  to 
Assumption,  two  days  (which  was  all  that 
was  allowed  as  to  this  sub[KEna)  Is  not  deem- 
ed sufficient  time  to  enable  the  sheriff  to  hunt 
up  within  the  limits  of  a  large  parish,  and 
Bcrve  with  the  process  of  the  court,  an  un- 
known negro  of  no  fixed  abode. 

It  were  better  to  have  waited  to  hear  from 
the  sheriffs  of  Caddo  and  Ascension  before 
forcing  the  trial  of  a  case  upon  the  issue  of 
which  depended  a  human  life. 

In  State  v.  Collins,  104  La.  631,  29  South. 
380,  81  Am.  St  Rep.  150.  this  court.  In  re- 
versing a  sentence  in  a  murder  case  where  a 
continuance  had  been  refused,  said:— 

**The  life  of  a  human  being  was  at  stake 
and  for  the  time  being  it  was  sheltered  hj 
84  80.-31 


the  presumptloD  of  limocence.  Great  delil}- 
eratlon— an  utter  absence  of  precipitancy— 
sliould  have  characteriaed  every  movement 
of  the  court  leading  up  to  the  conviction." 

A  certificate  attached  to  the  transcript 
over  the  signature  and  seal  of  the  Clerk  of 
the  Court,  recites  tliat  the  subpoena  sent  to 
Caddo  parish  for  Bully  (or  Fuller)  was  not 
received  until  two  days  after  the  trial  and 
sentence  of  the  accused,  and  tliat  the  sub- 
ptena  which  had  issued  to  Charles  Jackson 
had  not  been  returned  at  all  up  to  that  date, 
which  was  the  day  on  which  he  (the  Clerk) 
completed  the  transcript  of  the  case  tax  this 
court 

To  this  certificate  the  clerk  annexed  the 
subpoena  which  had  Issued  to  BuUy  and  on 
It  no  return  from  the  aherifl  of  Oaddo  ap- 
pears at  alL 

The  constitution  guarantees  to  the  accused 
In  criminal  prtmecntionB  the  right  to  compul- 
sory process  to  compel  the  attendance  of  wit- 
nesses in  his  favor.  So  does  the  statutory 
law.  Rev.  St  1876,  §  992.  If  Bully  or  Jack- 
son bad  been  found  in  Caddo  or  Ascension 
I»arlshes  and  served  with  the  subpcenas  of 
the  conrt  and  yet  refused  to  attend  Its  ses- 
sions, compulsory  process  would  have  com* 
pelled  their  attendance.  But  before  it  could 
be  ascertained  they  were  there,  or  not  there, 
and,  hence,  before  opportunity  was  given  the 
accused  to  exercise  his  constitutional  right  to 
compulsory  process,  if  the  witnesses  had  been 
found  and  served,  he  is  ruled  to  trial. 

This  was  not  giving  him  such  a  trial  aa 
the  organic  law  contemplates. 

The  circumstances  disclosed  do  not  make 
out  a  case  of  want  of  due  diligence  on  part 
of  the  accused  In  bis  action  taken,  or  want 
of  action  or  effort  to  obtain  the  attendance  of 
these  witnesses.  Due  diUgence  in  law  means 
doing  everything  reasonable,  not  everything 
possible.   Cameron  v.  Lane,  86  I.B.  Ann.  721. 

He  should  have  not  been  required  to  make 
a  showing  for  a  continuance  because  of  their 
absence  until  a  reasonable  time,  at  least 
had  been  given  to  hear  from  the  shwlffs  of 
Caddo  and  Ascension. 

He  was  entitled  as  matter  of  strict  right 
under  the  law,  to  this  reasonable  time  to  hear 
from  those  sheriffs,  due  diligence  In  Issuing 
the  subpoenas  being  shown,  and  notlilng  ap- 
pearing to  Impugn  the  good  faith  of  the  ac- 
cused in  connecUcoi  vlth  the  \mn*ng  of  snb- 
poenas  for  them. 

Otherwise,  the  Insertion  In  the  fundamental 
law  of  the  right  to  compulsory  process  for 
obtaining  witnesses  In  his  favor  were  Idle. 

The  case  comes  well  within  the  rule  an- 
nounced In  State  v.  Boitreaux,  31  La.  Ann. 
188,  where  it  was  held  that  when  a  prisoner 
has,  in  proper  time,  ordered  aubpoenaa  to  Is- 
sue, he  cannot  be  compelled  to  swear  to  the 
facts  he  intends  to  prove  by  his  witnesses, 
or  go  to  trial  without  them,  until  an  earnest 
and  valu  effort  has  been  made  to  bring  them 
into  conrt;  and  where  It  waa  further  held 
that  where  a  reasonable  dottbt-.exlst8  ns 
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to  whether  an  accused,  chained  Vflth  a  cap* 
ttal  offtiise,  has  had  anfflclent  assistance  giv- 
en him  to  enable  him  to  produce  Ms  witness- 
es, he  must  be  given  the  benefit  of  the  doubt 
The  case  at  bar  Is  even  stronger  than  the 
Boitreaux  Case.  Here  there  was  no  return 
at  all  made  to  the  subpcenas  by  the  sheriffs 
of  Caddo  and  Assumption  parishes,  and  the 
trial  court  ruled  the  accused  to  trial  without 
waiting  a  reasonable  time  to  hear  from  those 
officials. 

In  the  Boltreaoz  Case  a  return  was  made 
to  the  effect  the  witnesses  "could  not  be 
found."  With  reference  to  that  the  court 
said  it  could  not  In  a  case  of  such  magnitude 
involving  the  life  of  the  defendant  even 
presume  that  the  official  charged  with  the 
execution  of  the  subpmnas  had  made  that 
search  and  Inquiry  for  the  witnesses  that  the 
law  contemplated,  and  much  less  could  It 
presume  that  the  witnesses  he  was  ordered 
to  serve  did  not  exist  or,  If  existing,  did  not 
reside,  or  could  not  be  found,  in  the  desig- 
nated parish. 

It  was  there  also  said,  with  regard  to  the 
contention  of  the  State  that  no  description  of 
the  person  or  places  ot  residence  of  the  wit- 
nesses bad  been  given,  except  that  they  lived 
in  a  certain  locality,  that  where  the  life  and 
liberty  of  a  prisoner  are  at  stake,  and  the 
prisoner  chained  within  the  walls  of  a  dun- 
geon, it  Is  the  duty  of  the  sheriff,  or  his  dep- 
uty, In  chai^  of  the  subpoenas  to  go  to  his 
dungeon  and  obtain  from  him  any  Informa- 
tion which  may  enable  him  (the  officer)  to 
execute  the  process  of  the  court  and  that 
his  return  should  show  what  steps  had  been 
taken,  what  Inquiries  made,  from  whom  and 
where  those  inquiries  were  made,  to  find  the 
prisoner's  witnesses;  that  It  was  not  for  the 
officer  to  assert  merely  they  could  not  be 
found;  he  must  state  eveiy  fact  which.  In 
his  opinion,  justffied  the  conclusion  on  his 
part  they  could  not  be  found. 

This  done,  said  the  court  end  the  return 
presented,  It  Is  for  the  Judge  then  to  decide 
whether  tiiere  has  been,  on  the  part  of  the 
officer,  that  diligent  search  without  which 
the  prisoner  might  be  deprived  ot  a  consti- 
tutional privilege  and  his  life  and  liberty 
arbitrarily  Impaled. 

Vot  the  reasons  assigned  it  Is  adjudged 
and  decreed  that  the  verdict  sentence  and 
Judgment  appealed  from  be  avoided  and  re- 
versed, and  It  Is  ordered  that  this  cause  be 
remanded  to  the  court  a  qua  for  farther  pnK 
ceedlngB  according  to  law. 

(82  Mlsi.  m) 
ADAMS,  State  Revenue  Agent,  v.  COLO- 
NIAL ft  UNITBD  STATES  MOSTO. 
CO.,  Limited  (two  cases). 
(Sapreme  CVmrt  ta  MlssitsiKd.    April  20^ 
1903.) 

TAXATION— LOAMS  BT  KONHBStDKNTB-BTOI- 
NB88  BITUa— UOBTQAOK8. 
1.  rnder  Code  1882,  I  8767.  providing  that 
ever;  person  having  rnmey  loaned  in  the  atata 


shall  be  taxable  for  ft  hi  the  county  In  whldt 
he  resides  or  has  a  i^ace  ot  bodness  or  la  tm- 
porarily  located,  a  loan  made  by  a  nonre^ent, 

who  has  no  baBloeBs,  location,  or  agent  In  the 
state,  and  which  U  ohtalaed  by  applications 
Bent  to  the  agent  ont  of  the  state,  Is  not  taxa- 
ble In  the  state,  though  negotiations  for  it  are 
made  In  the  state,  and  It  n  secured  by  mort- 
gage on  land  In  the  state. 

2.  A  mortgage  on  land  does  not  give  the  mort- 
gagee an  interest  in  land,  ao  aa  to  make  it  tax- 
able as  Bnch. 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  C.  Cook,  Judge. 

Appeal  from  Chancery  Court  Ooplah  Coun- 
ty; H.  C.  Conn,  Judge. 

Two  suits  by  Wirt  Adams,  revenue  agent 
against  the  Colonial  ft  United  States  Mort- 
gage Company,  Limited.  From  adverse  iudg- 
teents,  Adams  appeals.  Affirmed. 

These  two  cases  were  beard  hi  the  Supreme. 
Court  together. 

Ko.  10,771  is  an  attachment  suit  brought  in 
the  circuit  court  of  Coahoma  county,  Miss., 
by  appellant  against  appellee,  to  recover  back 
taxes  on  notes  and  mortgages  belonging  to 
appellee,  as  *^o1vent  credits,"  and  it  was 
tried  before  the  Judge,  a  Jury  having  been 
waived,  on  the  following  agreed  statement 
of  facts:  The  defendant  Is  a  foreign  corpo- 
ration organized  under  the  laws  of  Great 
Britain,  and  has  its  domicile  at  Hull,  Eng- 
land; that  the  trustee  In  all  of  the  trust 
deeds  Is  a  resident  of  Hull,  Ekigland;  that 
defendant  has  an  agency  In  Memphis,  Tenn., 
but  has  no  office  or  place  of  business  in 
Mississippi;  that  J.  A.  Qlovw,  an  attorney 
at  Clarksdale,  Miss.,  baa  been  for  years  ad- 
vertising that  he  was  prepared  to  make 
loans,  and  that  a  considerable  proportion  of 
the  loans  made  by  defendant  to  borrowers  in 
Coahoma  county,  and  secured  by  deeds  of 
trust  on  lauds  In  that  county,  were  made 
upon  applications  In  writing  which  came  to 
defendant's  office  In  Memphis,  Tenn.,  through 
said  Glover,  on  forms  furnished  him  by  de- 
fendant. In  which  the  lands  offered  as  secur- 
ity were  describea;  ttiat  these  forms  could 
be  obtained  by  any  one  who  desired  to  make 
use  of  them,  and  that  some  of  said  loans  now 
In  force  in  Coahoma  county  were  made  to 
the  borrower  upon  applications  which  came 
from  other  attorneys  or  the  borrowers  direct; 
that  upon  receiving  the  applications  the  lands 
are  Inspected  by  an  inspector  employed  by 
defendant  In  Memphis  for  that  purpose;  that 
if,  upon  the  Inspector's  report  it  Is  decided 
to  make  the  loan,  the  applicant  la  notified 
that  If,  npon  Investigation,  his  title  Is  good, 
the  loan  will  be  made;  that  the  applicant  is 
requested  to  furnish  an  abstract  of  his  title, 
and,  If  this  is  sattefactoty,  deeds  are  pr^r- 
ed  by  defendant  In  Memphis,  Tenn.,  and  for- 
warded to  the  applicant  for  execution,  with 
notice  that  when  they  are  executed,  and  the 
trust  deed  recorded,  and  the  papers  returned 
to  defendant's  office  In  Memphis,  the  amount 
of  the  loan  will  be  paid,  and  the  money  is 
paid  by  tending  the  borrower  a  check  or 
paying  a  idsht  draft  attached>to  theDUjers 
Digitized  by  VjOOQlC 
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wlien  returned;  that  when  the  trust  deeds 
■re  receWed  by  defendant's  agent  In  Mem- 
phis they  are  at  once  sent  to  defendant's 
home  office  In  Hull,  England,  where  they  re- 
main until  they  mature,  when  they  are  re- 
tnmed  to  the  agent  of  defendant  at  Mem- 
phis, Tenn.,  for  collection.  Th«  notes  are  all 
signed  and  dated  in  Coahoma  county.  Miss., 
and  are  made  payable  In  Memphis,  Tenn. 
The  Talue  of  the  lands  upon  which  security 
is  taken  always  exceeds  the  amount  of  money 
loaned.  When  the  loan  Is  consummated,  de- 
fendant pays  Glover,  or  the  party  from  whom 
the  application  came,  a  commission  upon  the 
amount  loaned.  From  a  Judgmoit  for  de- 
fendant, plaintiff  appealed. 

No.  10,772  Is  an  appeal  from  a  decree  of  the 
chancery  court  of  Goplah  county  sustaining 
a  demurrer  to  complainants  bill  against  the 
■ame  defendant  The  bill  alleges  that  de- 
fendant Is  a  nonresident  corporation,  domi- 
ciled at  Hnll,  England,  and  having  an  office 
and  place  of  business  In  both  New  York  and 
Memphis,  Tenn.;  that  defendant  owns  real 
and  personal  property  In  Copiah  county, 
Miss.,  which  escaped  taxation,  to  wit,  the 
fnterest  of  defendant  as  mortgagee  and  cestui 
qne  trust  In  certain  deeds  of  trust  and 
mortgages  set  out  in  the  bill;  that  defendant 
was  properly  and  duly  assessed;  that  the  evl- 
dencea  of  debts  secured  by  said  trust  deeds 
and  mortgages  are  In  the  possession  of  de- 
fendant at  its  domicile  beyond  the  state, 
and  that  they  represent  money  loaned  to  said 
several  parUes  by  defendant  through  its 
agent  at  Memphis,  Tenn.  The  bill  then 
states  the  amount  of  taxes  claimed  to  be 
due;  Defendant  demurred,  setting  up  the 
following  grounds:  The  facts  stated  in  the 
bill  show  no  liability  of  defendant  for  either 
the  state  or  county  tax^  The  defendant 
baa  no  Interest  in  the  mortgages  or  trust 
deeds  which  are  the  subject  of  taxation.  To 
■oataln  the  assessment  would  deprive  defend- 
ant of  its  property  without  due  process  of 
law.  and  in  violation  of  article  14  of  the 
Amendments  of  the  C<m8tltutlon  of  the  Unltr 
•d  States.  The  court  sustained  the  demur- 
rer, and  dismissed  tin  bill.  Ooinplalnaiit  ap- 
pealed. 

B.  N.  Ulller,  for  appellant 

The  question  here  presented  Is  not  whether 
the  debts  secured  by  these  mortgages  belong- 
lax  to  a  nonresident  are  taxable,  but  the 
question  here  presented  Is  whether  or  not 
ttie  interest  or  estate  of  the  mortgagee  In  the 
land  In  this  state  Is  taxable.  The  case  of 
Wirt  Adams.  Bevenue  Agent  t.  Colonial  & 
U.  S.  Mortgage  Co.,  Limited,  from  Coahoma 
cotmty,  now  pending.  In  this  court,  presents 
the  question  of  whether  the  debts  are  taxa- 
t>le,  because  of  the  peculiar  features  of  the 
mortgages,  and  because  they  were  contract- 
ed for  appellee  by  its  agent  In  this  state. 

This  case  presents  a  wholly  different  ques- 
tion: (1)  Whether  this  estate  of  the  mort- 
jpisee  is  property,  separate  and  independent 


of  any  other  interest  In  the  land  mortgaged. 
(2)  It  so,  Is  Its  situs  In  Mississippi  with  tha 
land,  and  therefore  taxable?  By  sections 
8756  and  S7S7  of  the  Oode  of  Mississippi  of 
1893.  all  property  in  this  state  la  subject  or 
liable  to  taxation,  except  the  specific  prop- 
erty enumerated  as  exempt  in  said  section 
S744.  If  I  can  demonstrate  that  this  estate 
of  the  mortgagee  Is  property,  and  that  its 
situs  is  with  the  land  in  Mississippi,  then  I 
take  it  that  I  have  made  out  my  case. 

The  fact  that  the  man  or  corporation  who 
owns  lands  In  BflsBlssippl,  or  an  interest  or 
estate  in  lands  in  Bflsalssli^l,  wMdi  is  taxa- 
ble, is  a  nonresidfflit  makes  not  one  particle 
of  diflerence,  because  the  situs  of  the  land 
Is  In  Mls^SHlppi,  regardless  ftf  the  domicile 
of  the  owner,  and  the  land  or  the  estate  In 
the  land  mint  pay  the  taxes.  For  the  pur- 
pose of  taxation,  therefore.  Is  the  estate  of 
the  mortgagee  proper^t  In  the  case  of 
State  V.  Smith.  68  Misa.  7»,  8  South.  294, 
this  court  held  that  a  debt  secured  by  a  mort: 
gage  in  this  state  followed  the  domicile  of 
the  holder,  a  nonresident,  and  was  not  sub- 
ject to  taxation  here,  because  the  evidmce  of 
the  debt  following  the  domicile  of  the  hold- 
er, was  beyond  the  Jurisdiction  of  our  taxing 
law.  I  have  no  quarrel  with  that  decision. 
It  has  no  sort  of  application  in  this  case,  be- 
4fBuse.  I  repeat  we  are  not  seeking  to  tax 
the  debt;  but  we  are  seeing  to  tax  the 
mortgagee's  estate  in  the  land  mortgaged, 
through  the  security,  the  situs  of  which 
abides  in  the  land  where  the  mortgage  is 
recorded.  It  Is  not  a  question  of  sltns,  b» 
cause  no  one  woold  disrate  that  If  this  es- 
tate of  the  mortgagee  in  the  land  is  property, 
then  its  dtns  must  be  where  the  land  ii. 
This  estate  does  not  Uke  the  debt  follow  th« 
resldenee  of  the  owner. 

Betnming,  now,  to  the  main  proposition; 
Is  the  estate  of  the  mortgagee  In  the  land 
property?  "Because  of  the  fact  that  a  mort 
gage  is  regarded  as  of  a  dual  character,  a 
conveyance  of  an  estate  in  land  and  a  ncui^ 
Ity  for  a  debt  bearing  one  character  in  a 
court  of  law  and  another  In  a  court  c£  equity, 
a  mortgage  at  the  present  day,  In  the  absence 
of  statutes  providing  otherwise,  vests  the 
legal  titie  to  the  mor^ged  property  In  the 
mortgagee,  at  any  rate  after  condition  br» 
ken."  20  Am.  ft  Eng.  BDcy.  of  Law.  p.  900t 
Code  Miss.  1892,  9  2449.  The  mortgagee  haa 
at  least  an  equitable  estate,  if  not  a  legal  es- 
tete,  in  the  land;  and  it  must  be  property, 
because  It  may  be  sold  under  execution.  It 
is  liable  for  debts.  Leigh  v.  Harrison.  69 
Miss.  928,  11  South.  604,  18  L.  B.  A.  49. 

"For  most  purposes  the  interest  of  a  mort* 
gagee  In  the  property  mortgaged  is  looked 
upon  as  a  chattel  tntwest  only,  and  Jipoa 
bis  death  his  Interest  In  the  property  passes 
to  his  representatives,  and  not  to  Us  heirs. 
But  the  personal  repreaoitative  does  not 
teke  it  In  his  own  right,  and  simply  holds  it 
tn  the  fiduciary  capacity,  and  In  trust  for 
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of  creditors,  entitled  to  It.  His  Interest, 
bowever,  is  considered  real,  In  that  It  en- 
ables lilm  to  maintain  ejectment  for  the  pos- 
session of  the  land  mortgaged,  notwithstand- 
ing that  In  every  other  point  of  view  it  is 
personal  property."  20  Am.  &  Eng.  Ency. 
of  Law,  p.  974;  3  Pom.  Bq.  Jur.  p.  1187, 
note:  Harmon  t.  Short.  8  Smedes  &  M.  433; 
Hill  T.  Robertson,  24  Miss.  368;  Bticfeley  t. 
Daley,  45  Mlsa,  338,  3^5;  Carpenter  v.  Bow- 
en,  42  MlBs.  28,  4»;  Buck  t.  Payne,  62  Miss. 
271.  "The  Interest  of  the  mortgagee  [in 
land]  Ib  a  chattel,  and  Is  devolved  on  the 
holder  of  the  note,  passed  on  delivery  or  In- 
dtwsement"   Clark  v.  Wilson,  53  Miss.  129. 

"The  ahove  anthoritlea  wlil  show  that 
sometimes  It  1^  called  real  estate,  and  some- 
times a  chattd.  The  equity  of  redemptitm 
la  a  distinct  estate  from  that  vested  In  the 
mortgagee  before  or  after  condition  broken. 
It  Is  devisable  and  alienable,  like  other  In- 
terests In  real  property."  Clark  v.  Rey- 
bura,  8  Wall.  322,  19  L.  Ed.  354;  Beverly 
T.  Baniltz,  66  Kan.  482,  42  Pac.  725,  31  L. 
R.  A.  74,  49  Am.  St  Rep.  269.  "For  the 
purposes  of  tazatlon,  the  mortgagee's  Inter- 
est In  the  land  Is  realty,  and  may  be  taxed 
where  the  lands  lie,  regardless  of  the  domi- 
cile of  the  owner."  Savings  &  Loan  Society 
V.  Multnomah  County,  169  tl.  S.  429.  18  Sup. 
Ct  392,  42  L.  Ed.  803;  New  Orleans  v. 
Stemple,  175  U.  8.  321,  20  Sup.  Ct  110,  44 
L.  Ed.  174;  Walker  v.  Jack,  88  Fed.  578,  81 
O.  C.  A.  462;  Colbert  v.  Board,  60  Miss. 
142. 

In  the  case  of  Edward  M.  Allen,  Treas- 
nrer,  v.  National  State  Bank,  reported  In 
92  Md.  509,  48  Atl.  78,  62  L.  R.  A.  760,  84 
Am.  St  Rep.  617.  the  Supreme  Court  of 
Maryland  held  as  follows: 

"The  questions  to  be  considered  are,  first, 
whether  section  14ea  of  Acts  1896,  p.  160, 
C  120  (Poe's  Supp.  Code  Pub.  Gen.  Laws,  p. 
661,  art  81,  fi  146a),  so  far  as  It  taxes  the 
Interest  covenanted  to  be  paid  In  mortgages 
on  land  in  Maryland  held  or  owned  by  non- 
resident mortgagees,  citizens  of  other  states, 
li  a  valid  and  constitutional  exercise  of  the 
taxing  power  of  the  Legislature;  and,  sec- 
ond, if  the  Legislature  has  such  power,  did 
It  Intend  to  exercise  it  by  the  passing  of  the 
act  above  mentioned?  No  question  Is  made 
as  to  the  amount  of  tax  levied  In  this  case, 
but  the  question  is  whether  any  such  tax 
can  be  levied.  The  provisions  of  section 
146a  are  as.  follows:  'All  mortgagees  or  as- 
elgnees  holding  mortgages  of  record  In  this 
state  shall  annually  pay  a  tax  of  eight  per 
centum  upon  the  gross  amount  of  Interest 
covenanted  to  be  paid  each  year  to  said 
mortgagee,  to  be  collected  by  the  proper  au- 
ttiorlties  as  other  taxes  for  county  and  state 
purposes  in  the  several  counties.  *  *  • 
and  the  tax  hereby  levied  shall  each  year  be 
paid  In  the  county  •  •  *  .vhere  the  greater 
portion  of  the  property  co .  ered  by  the  mort- 
gage la  located.'  In  the  first  place,  this 
eonrt  has  already  held  tbat  tti*  act  In  ques- 


tion la  valid  In  respect  to  mortgagees  resld* 
Ing  In  this  state;  the  lands  mortgaged  be- 
ing also  located  here.   In  the  case  of  Fauat 
V.  Building  Association,  84  Md.  186,  36  AtL 
800,  we  held  that  the  power  of  the  Legis- 
lature to  tax  mortgage  debts  has  been  fre- 
quently exercised,  and  It  has  been  recog- 
nised by  the  decisions  of  this  court  •   •  • 
If  any  doubts,'  continues  the  court  'have 
hitherto  existed,  they  are  set  at  rest  by  sec- 
tion 61,  art  3,  of  the  Constitution,  as  amend- 
ed by  Acts  1890,  p.  458,  c.  426.'   The  amend- 
ment is  in  these  words:   'But  the  General 
Assembly  may  by  law  provide  for  the  tax- 
ation of  mor^gea  upon  property  in  this 
state  and  the  debts  secured  thereby  In  the 
country  or  city  where  such  property  is  sit- 
uated.*  The  method  of  carrying  out  this 
constitutional  provision  was  also  approved 
in  the  same  case.   The  tax  levied,*  said 
Bryan,  J.,  delivering  the  opinion  of  the 
court,  'cannot  be  considered  as  excessive  or 
unjust   Eight  per  centum  on  the  Interest 
even  if  it  should  be  6  per  centum,  would  be 
48  cents  on  the  ?100  of  principal.   •   •  • 
The  adjustment  shows  on  Its  face  a  studious 
effort  to  discharge  a  public  duty  In  a  spirit 
of  Justice  or  moderation.   The  assessment 
and  levy  were  made  in  the  legitimate  exer^ 
else  of  the  powers  of  the  Legislature  In  re- 
lation to  subjects  confined  to  Its  discretion, 
and  it  Is  our  duty  to  declare  them  valid.* 
It  Is  true  that  the  tax  la  levied  upon  the  In- 
terest and  not  upon  the  mortgage  debt;  but 
this  method  which  we  approved  In  Faust's 
Cause,  supra.  Is  only  another  method  of  tax- 
ing the  latter,  and  the  rate  of  taxation  Is 
determined  by  the  percentage  of  the  Interest 
Having,  therefore,  determined  that  the  act 
In  question  Is  valid  so  far  as  it  applies  to 
resident  mortgagees  holding  mortgages  on 
land  In  Maryland,  Is  It  valid  as  to  nonresi- 
dent mortgagees  owning  mortgages  of  the 
same  character?  Upon  general  principles,  It 
would  seem  that  there  ought  to  be  no  di£B- 
culty  In  answering  this  question  In  the  af- 
firmative. It  Is  one  of  the  axioms  of  the  law 
of  taxation  that  the  state  has  the  right  to 
tax  all  persona  and  all  properties  of  evCTy 
kind  within  its  jurisdiction.    McCnlloch  v. 
Maryland,  4  Wheat  316,  4  L.  Ed.  679.  But 
It  is  contended  that  the  Interest  of  a  mort- 
gagee is  In  the  nature  of  a  chose  in  action, 
and  that  according  to  the  well-settled  law, 
here  and  elsewhere,  such  property  must  be 
assessed  and  taxed  to  the  owner  wbere  he 
has  his  domicile.   The  case  of  Appeal  Tax 
Court  V.  Patterson,  50  Md.  366,  Is  cited  to 
sustain  this  proposition.    It  Is  there  said 
that  property  of  a  nonresident  cannot  be 
taxed,  unless  It  has  an  actual  situs  within 
this  state,  so  as  to  be  under  the  protection 
of  its  laws.   But  what  bas  been  actually  de- 
cided in  that  case  was  that  a  resident  of 
Maryland,  owning  stock,  bonds,  and  other 
certificate  of  public  debt,  issued  by  other 
sovereign  states  or  by  municipalities  created 
by  them,  which  «fSg$?^t^^vti^L«tate8 
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Issuing  them,  may  be  taxed  ia  tbis  state. 
Conceding,  for  the  present,  that  the  Int^est 
of  the  mortgagee  Is  In  the  nature  of  a  chose 
In  action,  the  general  rule  that  Its  situs  tor 
taxation  Is  the  residence  of  the  owner  Is  a 
mere  fiction  of  law,  and  'yields  whenevCT 
It  Is  necessary,  for  the  purpose  of  Justice, 
that  tbe  actual  situs  of  the  thing  should  be 
examined,  and  whenever  the  legislative  In- 
tent Is  manifest,  that  this  legal  fiction  should 
not  operate.'  Green  v.  Van  Buskii*,  7 
Wall.  139,  19  L.  Ed.  109;  Bristol  v.  Wash- 
ington Co.,  177  U.  S.  141,  20  Sup.  Ct  585, 
44  L.  Ed.  701;  Hervey  v.  Rhode  Island 
Works,  93  U.  S.  664,  23  L.  Ed.  1003;  St 
Louis  T.  Ferry  Co.,  11  Wall.  428,  20  L.  Ed. 
192.  In  Patterson's  Case,  supra.  It  Is  said: 
'The  general  rule,  "Mobllla  sequunter  per- 
sonam," relied  on  by  appellant.  Is  far  from 
being  of  universal  application,  and  has  been 
qualified  by  numerous  exceptions  In  cases  of 
taxation.'  The  act  we  are  considering  ex- 
pressly provides  that  the  Interest  of  tbe 
mortgagee  shall  be  taxed,  not  where  he  re- 
sides, but  In  the  county  or  city  where  the 
mortgaged  land  Is  located.  So  that  the  case 
of  Latrobe  v.  Baltimore  Cl^,  19  Md.  13,  and 
that  of  Baltimore  City  v.  Stirling,  29  Md. 
49,  cited  to  maintain  the  prt^sltion  that  a 
mortgage  debt  Is  taxable  at  the  residence  of 
tbe  creditor,  are  not  applicable  here.  And 
so  there  are  many  Instances  that  can  be  cit- 
ed where  the  express  provisions  of  the  tax 
laws  take  the  place  of  this  fiction.  Thus,  in 
tbis  and  many  other  states,  shares  of  tbe 
capital  stock  and  corporations,  wblch  are 
cboses  In  action,  and  which  are  owned  by 
nonresidents,  are  taxed  by  express  provi- 
sions of  statutes  where  the  corporation  is 
located,  and  not  where  the  owner  resides. 
La  the  case  of  Savings  Society  v.  Mnltnomah 
Co.,  169  U.  S.  421,  18  Sup.  Ct  892,  42  L.  Kd. 
803,  this  very  questlfHi  appears  to  have  be«i 
disposed  of.  Justice  Gray,  In  delivering  the 
opinion  of  tbe  court,  said:  'By  tbe  law  of 
Oregon,  as  of  some  other  states  of  tbe  Union, 
a  mortgage  of  real  property  does  not  convey 
die  legal  title  to  tbe  mortgagee,  but  creates 
a  lien  or  Incumbrance  as  security  for  the 
debt  Tbe  right  of  possession,  as  well  as 
tbe  l^al  title,  remains  In  the  mortgagor, 
both  before  and  after  conditions  broken,  un- 
til foreclosure.  Notwithstanding  this,  it  has 
been  held,  both  by  the  Supreme  Court  of 
Oregou  and  by  the  Circuit  Court  of  the 
United  States  for  the  District  ot  Oregon, 
tbat  that  state  baa  the  powet  to  tax  mort- 
gages of  land  there,  though  owned  and  held 
by  citizens  and  residents  of  other  states.' 
The  conclusion  reached  by  the  Supreme 
Court  of  the  United  States  In  tbe  case  just 
cited  is  that  'although  tbe  right  which  the 
mmtgage  transfers  In  the  land  covered  th»e- 
by  Is  not  the  legal  title,  but  only  an  equita- 
ble Interest,  and  by  way  of  security  for  the 
debt.  It  appears  to  us  to  be  clear  upon  prin- 
ciple, and  In  accordance  with  the  weight  of 
mnthority,  that  this  Interest,  like  any  other 


Intwest,  legal  or  equitable,  may  be  taxed  to 
Its  owner,  whetber  resident  or  nonresident, 
In  the  state  where  the  land  Is  located,  with- 
out contravening  any  provision  of  tbe  Con- 
stitution of  the  United  States.*  In  meeting 
the  objection  here  relied  on.  It  is  said  In 
Mumford  v.  Sewail,  11  Or,  67,  4  Pac.  585, 
50  Am.  Rep.  462,  one  of  tbe  cases  dted  by 
Justice  Gray  In  Savings  Society  v,  Multno- 
mah Co.,  supra:  'Concede  that  tbe  debt  ac- 
companies tbe  respondent's  person,  and  Is 
without  the  Jurisdiction  of  the  state;  but 
the  security  she  holds  Is  Oregon  security. 
It  cannot  be  enforced  in  any  other  Jurisdic- 
tion. It  Is  local  In  Or^on  as  absolutely  as 
the  land  it  binds.  Since  the  power  of  the 
state  over  the  mortgage  is  as  exclusive  and 
complete  as  over  the  land  mortgaged,  the 
mortgage  Is  subject  to  taxation  by  the  state, 
unless  there  is  constitutional  limitation  to 
the  contrary.' 

"It  Is  suggested  by  the  defendant  that  the 
decision  of  the  Supreme  Court  of  the  United 
States,  based  upon  the  Oregon  statute,  has  no 
analogy  to  the  question  before  us,  first,  be- 
cause that  statute  In  express  terms  'forbids 
any  taxation  of  the  promissory  note  or  other 
evidence  of  debt  secured  by  the  mortgage, 
and  with  equal  distinctness  provides  for  the 
taxation,  as  real  estate,  of  the  mortgagee's 
Interest  In  the  land';  second,  because  that 
state  authorizes  the  amount  of  the  mortgage 
debt  to  be  deducted  from  any  assessment  up- 
on the  mortgagor.  Nor  does  our  statute,  the 
validity  of  which  Is  here  challenged,  tax  the 
evidence  ot  debt  secured  by  the  mortgage; 
for  in  this  case  there  is  none.  The  thing  tax- 
ed la  tbe  Interest  which,  as  we  have  said,  is 
as  much  a  part  of  the  mortgage  as  the  debt  it- 
self. Nor  do  we  think  that  the  fact  that  our 
statute  does  not  In  express  terms  tax  the 
mortgagee's  interest  In  the  real  estate  as 
land  afFects  its  validity;  for  personal  prop- 
erty, as  the  Supreme  Court  of  the  United 
States  'has  declared  again  and  again,  may  be 
taxed  at  the  place  where  the  property  is 
situated,  even  If  the  owner  Is  neither  a  citi- 
zen nor  resident.'  Savings  Society  v.  Mult- 
nomah Co.,  supra.  The  situs  of  the  mort- 
gagee's Interest  for  the  purpose  of  taxation  Is 
fixed  in  our  act  -In  Harford  county,  where 
the  land  is  located.  Again,  the  fact  that  our 
statute  makes  no  provision  for  deducting  the 
mortgage  debt  from  any  assessment  upon 
tbe  mortgagor  is  rattaer  an  objection  to  ita 
Justice  and  fairness  than  to  Its  validity.  Stat- 
utes taxing  the  land  to  the  mortgagor  and  the 
mortgage  debts  to  the  mortgagee  have  been 
ft«qnently  declared  valid  In  Maryland  and  In 
other  states.  Appeal  Tax  Court  of  Balti- 
more City  T.  Rice,  50  Md.  819;  Baltimore 
City  V.  Canton  Co.,  63  Md.  237;  The  Tax 
Cases.  12  GUI  &  J.  117;  Allen  v.  County 
Commissioners,  Harford  County,  74  Md.  294, 
22  Atl.  398;  Augusta  Bank  v.  Augnsta,  36 
Me.  259;  Ala.  Ins.  Co.  T.  Lott  54  Ala.  409; 
Goldgart  T.  People,  106  111.  26.  The  case  of 
Bristol  T.  Washlngtoftgl^y^J^J^ft; 
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189,  20  Snp.  Ot  685,  44  L.  Ed.  701,  alao  folly 
anstaliis  and  afflrms  SavIngB  Society  r.  Mult- 
nomah CSounty,  supra.  Tbe  attempt  to  dls- 
tlngnldi  Bristol  y.  Washlngtcm  Oovnty  from 
the  case  at  bar  Is  not  snccessfnl;  for  In  our 
opinion  the  provisions  of  our  act  fix  the  situs 
of  the  mortgage  here  taxed  as  clearly  and  as 
fully  as  did  the  act  of  the  parties  there,  by 
placing  the  mortgage  notes  In  the  hand  at 
an  agent  for  collection  and  reloanlng.  In  de- 
livering the  opinion  of  the  court,  Fuller,  O. 
J.,  said  Uiat  the  withdrawal  of  the  notes  from 
the  hands  of  the  agent  and  the  revwatlon  of 
his  power  of  attorney  did  not  change  the 
situs  of  &e  mortgagee's  Interest  for  taxation. 
'Persons  are  not  permitted,*  be  said  to  avail 
themselves  for  their  own  benefit  of  the  laws 
of  a  state  In  the  conduct  of  business  within 
its  limits,  and  then  to  escape  from  their  due 
contribution  to  the  public  needs  through  taxa- 
tion of  this  sort,  whether  taken  for  conven- 
ience or  by  design.' 

"(2)  We  have  thus  far  assumed  that  the 
interest  of  a  mortgagee  is  a  chose  in  action, 
or  something  less  tiian  Interest  in  the  land. 
In  this  state,  bowevw,  It  has  Itng  been  beld 
that  a  mortgagee  takes  something  less  than 
a  mere  lien.  Thus,  in  Gaboon  v.  Wen,  67 
Md.  576,  U  Atl.  278,  Judge  UiUer,  referring  to 
the  opinion  of  our  predecessors  in  the  case 
of  Bvans  &  Inglehart  v.  M^rlken,  8  6111  & 
J.  89,  said  *tiiat  a  mortgage  does  something 
more  than  merely  create  a  lien  for  the  debt; 
that  upon  Its  execution  the  legal  estate  be- 
comes Immediately  vested  In  tbe  mor^agee, 
and  tbe  rlgbt  of  possession  follows  as  a  con- 
sequence; •  •  •  that  the  legal  estate  Is 
defeadble  at  law  upon  tbe  payment  of  the 
mortgage  debt  at  the  time  stipulated,  bat  If 
this  is  not  done  it  becomes  indefeasible  at 
law  and  only  defeasible  In  equity  •  •  • 
but  at  law  the  title  all  the  while  Is  In  the 
mortgagee.  That  decision,'  continues  Judge 
Miller,  'baa  been  acquiesced  in  and  recogniz- 
ed as  the  law  of  the  state  for  more  than  half 
of  a  century,  and  we  see  no  good  reason  for 
OTamiUi^  it  now.'  In  commenting  upon 
Oahoon  v.  Mlera  In  Duval  v.  Becker,  81  Md. 
547,  82  Atl.  808.  Chief  Justice  McSherry  said: 
*As  between  the  mortgagor  and  mortgagee, 
fher^Ore,  ttie  doctrine  that  the  mortgagor 
Is  regarded  as  Uie  real  ownw  does  not,  and 
la  view  of  the  quality  of  tbe  estate  conveyed 
by  the  mortgage  cannot,  obtain  to  the  extent 
of  pemrittliv  the  mortgagor  by  his  own  act 
to  exempt  from  tbe  lien  and  operation  of  the 
mortgage  any  part  of  the  mortgaged  property. 
It  will  thus  be  seen  that  the  interest  of  the 
mortgagee  is  treated  by  the  courts  of  law  as 
real  estate  only  so  far  as  it  may  be  neces- 
sary toe  the  protection  of  the  mortgagee  and 
to  give  him  the  full  benefit  of  bis  security.* 
Hutohins  T.  King,  1  Wall.  58,  17  L.  Ed.  644. 
'But'  as  was  remarioed  by  Justice  Oray  In 
Savings  Society  Case,  sui^.  If  the  law  treats 
the  mortgagee's  interest  In  the  land  as  real 
estate,  tor  his  protection.  It  la  not  easy  to  see 
why  the  law  sbould  tortM  It  to  be  treated  as 


real  estate  for  tbe  purpose  of  taxatiui.'  As 
we  have  already  seen,  our  decisions,  for  his 
protection,  do  so  treat  It,  and  onr  act  gives  a 
fixed  situs  In  Harfwd  county,  where  it  was 
taxed.  Bnt  In  this  state  the  mortgagee  at 
law  becomes  vested  wlfh  the  legal  estate, 
and  therefore  be  nwy  maintain  an  action  of 
ejectment  Ahem  v.  White,  89  Md.  422,  tHA. 
If  this  be  so.  then  at  law  the  mwtgagor  has 
a  title  to  the  interest  in  the  land,  and  there- 
fore has  property  In  tbe  state  subject  to  taxa- 
titm.  The  tax  Imposed  by  the  act  of  1886  we 
are  ccmsldering  does  not  Impose  the  tax  on 
a  nonresident  but  the  money  due  <m  the 
mortgage  is  taxed.  Tax  Cases.  12  Oil!  A  J. 
117;  Allen  v.  Commissioners  ctf  Harford 
County,  supra;  Bank  Tax  Case.  2  Wall.  200, 
17  L.  Ed.  798.  Therefore^  whether  the  In- 
terest of  a  mortgagee  be  held  to  be  mer^  a 
chose  in  action,  or  lien,  or  an  Intnest  and 
estate  In  the  mortgaged  land,  it  would  seem 
to  be  clear  that  It  Is  taxable  in  the  state 
where  tbe  land  Is  located.  A  different  view 
was  expressed  In  tbe  ease  of  State  Tax,  etc., 
15  Wall.  300.  21  L.  Bd.  179;  but  Justice  Gray 
says  of  that  case  In  tbe  Savings  Sode^  Case, 
Btq>ra:  The  remarks  In  tlie  oj^ion  •  •  ■ 
went  beyond  what  was  required  for  tbo  de- 
dston  of  the  case,  and  cannot  be  reconciled 
with  other  decisions  of  the  Snprone  Goort 
of  the  United  States.' 

"(3)  The  only  remaining  question  to  be  con- 
sidered is,  assuming  that  tbe  Legislature  has 
the  power,  did  it  Intend  by  Acta  1806.  p.  100, 
c.  120.  f  146a.  to  levy  a  tax  upon  the  prop- 
erty ot  mmroldent  mwtgagees?  G«rtainly 
nothing  can  be  found  In  the  language  of  the 
act  to  indicate  that  any  exception  or  exemp- 
tion was  Intended.  The  language  is  com- 
prehensive and  genaral,  and  includes  non- 
resident as  well  as  resident  mortgagees.  In 
the  construction  ot  revMiue  laws  It  Is  well 
setUed  that  every  presumption  is  to  be  made- 
In  favor  of  the  state,  and,  if  freedom  of 
taxation  or  an  exemption  Is  claimed,  tbe 
burden  is  on  the  taxi>ayer  to  show  clearly 
that  either  the  one  or  the  other  exists.  In- 
asmuch as  we  have  held  that  It  Is  in  th« 
power  of  the  Legislature  to  tax  the  Interest 
of  nonresident  mortgagees,  we  think  it  fol- 
lows, both  from  general  and  comprdiraisiTe 
toms  of  the  statute,  as  well  as  from  the  re- 
sult that  would  follow  If  we  should  bold 
otherwise,  that  all  mortgagee  are  Included; 
for  It  la  apparent  that  If  ve  bold  that  wly 
resident  mortgagees  and  their  resident  as- 
^gns  can  be  taxed  under  our  present  law, 
the  law  itself  would  be  rendered  nugatcary 
by  the  assignment  of  all  mortgages  to  non- 
residents." 

In  the  case  of  Savings  ft  Loan  Society 
Multnomah  County,  decided  by  the  Suprenae 
Court  of  the  United  States,  it  was  held  as 
follows  (Mr.  Justice  Gray  delivering  tbe 
(^Inlfm  of  tbe  court): 

"This  was  a  bill  in  equity,  filed  in  the 
Circuit  Court  of  tbe  United  States  tor  tbe 
Dlrtrlot  01  Oregon  by  tty^SQi^y^^ 
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Sodety  against  Multnomab  covn^,  a  pabUc 
corpOTation  in  the  state  of  Oregon,  and  one 
Kelly,  tbe  sberiff  and  ex  officio  the  tax  col- 
lector  of  tiiat  county,  and  a  citizen  of  tlut 
■tate,  showing  in  1891  and  18^  tbtIous  per- 
sona, all  citisens  of  Or^ont  serwally  made 
their  promissory  notes  to  secure  the  payment 
of  Tarions  sums  of  money,  with  intorest,  to 
the  plaintiff,  at  its  office,  in  the  city  of  San 
Frandsco  and  state  of  California,  amounting 
in  all  to  tbe  sum  of  9681,000,  and  to  farther 
secme  tbe  same  debts  »ecnted  to  tbe  plain- 
tiff mortgacaB  of  dirers  parcels  of  land 
owned  by  them  In  Mnltnmiah  comity;  that 
tbe  mwtgages  were  duly  recorded  In  tbe  of- 
fice vt  tbe  recOTder  of  conveyancea  of  tbat 
comity;  that  the  notes  and  mortgages  were 
Immediately  deltvored  to  tbe  plaintiff,  and 
bad  ever  since  beeni  without  tbe  state  of 
Oregtm,  and  in  the  possession  of  tbe  plain* 
tiff  at  San  Frandseo;  that  afterwards,  in  ac- 
cordance with  the  statute  of  Oregon  of  Octo- 
bw  20,  18S2  (Laws  1882,  p.  64],  taxes  were 
iniposed  upon  all  tbe  taxable  property  in 
Multnomah  county.  Including- the  debts  and 
mmrtgages  afwesaid;  tbat,  tbe  taxes  upon 
these  debts  and  m<atf^ge»  not  having  been 
paid,  a  list  thereof  was  placed  In  the  hands 
of  tbe  sheriff,  with  a  warrant  directing  lilm 
to  collect  same  uptm  execution,  and  he  ad- 
rertised  tot  sale  all  the  mOTtgages  afore- 
said; and  that  tbe  statute  was  in  violation 
of  tbe  fourteenth  amendment  of  the  Consti- 
tution of  tbe  United  Statea.  as  deriving  tbe 
plaintiff  of  its  property  without  due  process 
9t  law  and  denying  to  It  tbe  equal  protec- 
tion of  the  lam  TbB  but  prayed  fw  an  In- 
junction against  tbe  sale,  and  tat  a  decree 
declaring  that  tbe  statute  was  contrary  to 
tiie  proTlBlons  of  the  Constitution  of  tbe 
United '  States,  and  therefore  of  no  effect, 
and  that  all  the  proceedings  before  set  out 
were  nuU  and  void,  and  for  further  relief. 
Tbe  defendant  demurred  generally,  and  the 
court  sustained  tbe  demurrer  and  dismissed 
the  bill.  Savings  &  Loan  Soc.  v.  Multnomah 
County  (C.  0.)  60  Fed.  81.  Tbe  plaintiff 
appealed  to  this  court 

**The  ground  upon  which  the  plaintiff  seeks 
to  maintain  this  suit  Is  that  the  tax  act  of 
tbe  state  of  Oregon  of  1882  [Laws  1882,  p. 
64],  as  applied  to  tbe  mortgages  owned  and 
beld  by  idalntiff  In  California  of  lands  in 
Or^on,  is  contrary  to  the  fourteenth  amend- 
ment of  the  Oonstitution  of  the  United 
States,  as  depriving  tbe  plaintiff  of  its  pn^ 
etty  without  due  process  of  law  and  denying 
to  it  the  equal  protection  of  tbe  laws.  The 
statute  In  question  makes  tbe  following  pro- 
-vMons  tor  the  taxation  of  mortgages:  By 
section  1  'a  mortgage,  deed  of  trust,  contract 
or  obligation  whereby  land  or  real  property, 
situated  In  no  more  than  one  county  in  this 
state,  is  made  security  for  the  payment  of  a 
debt,  together  with  such  debt,  shall,  for  the 
purpose  of  assessment  and  taxation  be  deem- 
ed and  treated  aa  real  pn^erty.'  By  section 
2  tbe  moMgase.  together  with  neb  debt. 


shall  be  taxed  to  Ibe  o^er  of  such  security 
and  debt  In  the  county,  dty  or  district  In 
which  the  land  or  real  pnqwrty  affected  -by 
Buch  security  is  situated,'  and  may  be  sold, 
like  other  real  propwty,  tat  the  p^ment  of 
taxes  thereon.  By  sectlim  8  that  perscm  Is 
to  be  deemed  the  owner  wbo  appears  to  be 
such  on  tbe  record  of  tbe  mortgage,  tUhet  as 
tbe  original  mortgagee  or  as  the  assignee  by 
transfer  made  In  writing  iipon  the  margin 
of  the  record.  By  section  4  no  payment  on 
the  debt  80  secured  Is  to  be  taken  Into  con^- 
eration  in  assesdng  tbe  tax,  unless  likewise 
stated  town  the  record;  and  tbe  debt  and 
mortgage  are  to  be  assessed  for  tiie  fnll 
amount  appearing  by  the  record  to  be  owing, 
unless  in  the  Judgment  of  the  assessor  the 
land  Is  not  worth  so  much,  in  which  case 
they  are  to  be  assessed  at  their  real  cash 
value.  By  sections  6,  6,  and  7  it  Is  made  the 
duty  of  each  county  clerk  to  record,  on  the 
margin  of  the  record  of  any  mortgage,  when 
requested  so  to  do  1^  the  mortgagee  or  own- 
er of  the  mmigage,  all  aaalgnmento  thereof 
or  payments  thereon,  and  to  deliver  annu- 
ally to  tbe  assessor  absttacts  containing  Ibe 
requisite  Information  as  to  unsatisfled  mmt- 
gages  recorded  In  tbia  offlca  By  section  8 
a  debt  secured  by  a  mortgage  of  land  In  a 
county  of  this  state  *shall,  for  the  purpose 
of  taxation,  be  deemed  and  considered  as  in- 
deSitedness  within  this  state,  and  the  person 
or  penoos  owing  audi  debt  shall  be  oititled 
to  deduct  tbe  same  fftm  his  or  thdr  assess- 
ments in  the  same  manner  as  oth»  Indebted- 
ness witiiin  the  state  Is  deducted.'  And  by 
section  9  *no  promissory  note  or  other  Instru- 
ment In  writing,  which  Is  tbe  evidence  of  a 
debt  that  Is  wholly  <a  partiy  secured  by  land 
or  real  property  situated  In  no  more  than 
one  county  In  this  state,  shall  be  taxed  tex 
any  purpose  In  this  state;  but  the  debt  evi- 
denced thereby  and  the  Instrument  by  which 
It  Is  secured  shall,  for  the  purpose  of  as- 
sessment and  taxation,  be  deemed  and  con- 
sidered as  land  or  ml  property,  and  to- 
geth»  be  assessed  end  taxed  as  h^lnbefore 
provided.*  Laws  Or.  18^  pp.  04-67.  All 
these  sections  are  embodied  In  HiU's  Ann. 
Code  Or.  If  2780,  2785,  27S8,  2708,  2766. 

"The  statute  applies  only  to  mortgages  o£ 
land  tn  not  more  than,  one  county.  By  tiie 
last  clause  ol  section  8  all  mwtgages  'here- 
after executed,  whereby  land  altuatad  In 
more  than  one  conn^  Ih  this  state  Is  made 
secortty  for  the  payment  of  a  debt,  shall  be 
void.*  Tbe  mortgages  now  in  question  woe 
all  made  since  tbe  statute,  and  wore  of  land 
In  a  slogle  county;  and  it  Is  not  suggested 
tn  the  bill  that  there  existed  any  untaxed 
mortgage  of  lands  In  more  than  one  county. 
Tbe  statute  in  terms  provides  that  *no  prom- 
issory note  or  other  instrument  In  writing, 
whldi  Is  the  evidence  or  the  debt  secured 
by  the  mortgage,  'shall  be  taxed  for  any  pur- 
pose vrithin  this  stats';  but  tin  debto  and 
mortgages  *staall,  for  the  purpose  of  assess- 
ment and  taxation,  be  deemed  and-trrated  « 
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land  or  real  property'  In  the  county  In  which 
the  land  la  sltnated,  and  be  there  taxed,  not 
beyond  their  real  cash  ralue,  to  the  person 
appearing  of  the  record  to  be  the  owner  of 
the  mortgage.  The  same  statute  authorizes 
the  amount  of  the  mortgage  debt  to  be  de- 
ducted from  any  assessment  i^on  the  mort- 
gage, and  does  not  provide  for  both  taxing 
to  the  mortgagee  the  money  aecured  by  the 
mortgage  and  also  taxing  to  the  mortgagor 
the  whole  mortgaged  property,  as  did  the 
statutes  of  other  states,  the  validity  of  which 
was  afSrmed  in  Augusta  Bank  v.  Augusta, 
88  Me.  256,  259.  Ala.  Ins.  Go.  v.  Lott,  54  Ala. 
^9,  Appeal  Tax  Court  v.  Rice,  60  Md.  302, 
and  Goldgart  t.  People,  106  III.  26.  The 
right  to  deduct  from  his  assessment  any 
debts  due  from  him  within  the  state  is  se- 
cured as  well  to  the  mortgagee  as  to  the 
mortgagor  by  a  provision  of  the  statute  of 
Oregon  of  October  26,  1880  (unrepealed  by 
the  statute  of  18^,  and  evidently  assumed 
by  section  8  of  the  statute  to  be  in  force), 
by  which  *it  shall  be  the  duty  of  the  assessor 
to  deduct  the  amotut  of  the  indebtedness, 
within  the  state,  of  any  person  assessed  from 
the  amount  of  his  or  her  taxable  property.' 
Laws  Or.  1880,  p.  62;  Hill's  Ann.  Laws  Or. 
1892.  i  2752. 

'taking  all  the  provisions  of  the  statute 
Into  consideration.  Its  clear  intent  and  ef- 
fect are  as  follows:  The  personal  obliga- 
tion of  the  mortgagor  to  the  mortgagee  Is 
not  taxed  at  all.  The  mortgage  and  the  debt 
secured  thereby  are  taxed  as  real  estate  to 
the  mortgagee,  not  beyond  their  real  cash 
value,  and  only  so  far  as  they  represent  an 
Interest  in  the  real  estate  mortgaged.  The 
debt  Is  not  taxed  separately,  but  only  to- 
gether with  the  mortgage,  and  is  considered 
as  Indebtedness  within  the  state  for  no 
other  purpose  than  to  enable  the  mortgagor 
to  deduct  the  amount  thereof  from  the  aa- 
sessment  upon  blm,  in  the  same  manner  aa 
other  indebtedness  within  the  state  Is  de- 
ducted; and  the  mortgagee,  as  well  aa  the 
mortgagor,  is  entitled  to  have  deducted  from 
his  own  assessment  the  amount  of  his  in- 
debtedness within  the  state.  The  result  Is 
that  nothing  la  taxed  but  real  estate  mort- 
gaged; the  interest  of  the  mortgagee  therein 
being  taxed  to  him,  and  the  rest  to  the  mort- 
gagor. There  Is  no  double  taxation.  Nor 
la  any  such  discrimination  made  between 
ibe  mortgASora  and  mortgagees,  or  between 
zesldent  and  nonresident  mortgagees,  as  to 
deny  to  the  latter  the  equal  protection  of 
the  lawa.  No  question  between  the  mort- 
gagor and  the  mortgagee,  arising  out  of  the 
contract  between  them,  In  regard  to  the  pay- 
ment of  taxea  or  otherwise,  la  presented  or 
can  be  decided  upon  this  record. 

"The  case,  then,  reduces  Itself  to  the  qnea- 
tlon  whether  this  tax  act,  as  applied  to  the 
mortgages  owned  by  dttaens  of  the  other 
atates  and  In  their  possession  outside  of  the 
state  of  Oregon,  deprives  them  of  their  prop- 
mtf  without  the  due  process  of  law.  By  the 


law  of  OregtMi,  indeed,  as  of  some  other  states 
of  the  Union,  a  mortgage  of  real  property 
does  not  convey  the  title  to  the  mortgagee, 
but  creates  only  a  lien  or  incumbrance  as 
security  for  the  mortgage  debt;  and  the  right 
of  possession,  as  well  as  the  legal  title,  re- 
mains in  the  mortgagor,  both  before  and 
after  condition  broken,  until  foreclosure.  Gen. 
Laws  Or.  184S-1872,  p.  177,  9  328;  HlU'a 
Ann.  Code  Or.  8  326;  Anderson  v.  Baxter, 

4  Or.  105,  110;  Semple  v.  Bank  of  British 
Columbia.  5  Sawy.  88,  Fed.  Oas.  No.  12,659; 
Id.,  6  Sawy.  894,  Fed.  Cas.  No.  12,660;  Teal 
V.  Walker.  Ill  tJ.  S.  242,  4  Sup.  Ot.  420, 
28  L.  Ed.  416;  SeUwood  v.  Gray.  11  Or.  534, 

5  Pac.  196;  Watson  v.  Dundee  Mortgage  Co., 
12  Or.  474,  8  Pac.  648;  Thompson  v.  Mar- 
shall, 21  Or.  171,  27  Pac.  957;  Adair  v.  Adair, 
22  Or.  116,  29  Paa  193.  NotwlthsUndlng 
this.  It  has  been  held,  both  by  the  Supreme 
Court  of  the  state  and  the  Circuit  Court  of 
the  United  States  for  the  District  of  Oregon, 
that  the  state  has  the  power  to  tax  mort- 
gages, though  owned  and  held  by  citizens  of 
other  states,  of  lands  In  Oregon.  Mumfoid 
V.  SewaU,  11  Or.  67,  4  Pac.  586,  50  Am.  Bep. 
462;  Dundee  Mortgage  Trust  Inv.  Co.  v. 
School  District  No.  1  of  Multnomah  County, 

10  Sawy.  62,  10  Fed.  359;  Crawford  v.  Linn 
County,  11  Or.  482,  6  Pac.  738;  Dundee  Mort- 
gage Trust  Inv.  Co.  v.  Parrlsh,  11  Sawy.  92, 
24  Fed.  197;  Poppleton  v.  Yamhill  Coonty, 
18  Or.  377,  383,  23  Pac.  253,  7  L.  R.  A.  449; 
Savings  &  Loan  Society  v,  Multnomah  Coun- 
ty (C.  C.)  60  Fed.  81.  In  Mumford  v.  Sewall. 
Judge  Waldo,  delivering  the  opinion  at  the 
court,  said:  'All  subjects,  things  aa  well  as 
persons,  over  which  the  power  of  the  state 
extends,  may  be  taxed.  A  mortgage,  as  such, 
is  incorporeal  property.  It  may  be  the  sub- 
ject of  taxation.  Concede  that  the  'debt  ac- 
companies the  respondent's  person  and  Is 
without  the  Jurisdiction  of  the  state.  But  tbe 
security  she  holds  Is  Oregon  security.  It 
cannot  be  enforced  In  any  other  Jurisdiction. 
It  Is  local  In  Oregui  aa  absolutely  aa  the 
land  it  binds.  Since  the  powv  of  the  state 
over  the  mortgage  Is  as  exclusive  and  com- 
plete as  the  land  mortgaged,  the  mortgage  Is 
subject  to  taxation  by  tbe  state,  unless  there 
Is  a  constitutional  limitation  to  the  contrary.' 

11  Or.  68,  69,  4  Pac.  586,  60  Am.  Rep.  462. 
•In  Mumford  v.  Sewall,*  said  Judge  Deady, 
In  Dundee  Mortgage  Co.  v.  School  District, 
the  court  held  that  a  mortgage  upon  real 
property  In  this  state  is  taxable  by  the  state, 
without  reference  to  the  domicile  of  the  own- 
er or  the  Bitus  of  the  debt  or  note  secured 
tbereby.  And  this  conclusion'ls  accepted  by 
the  court  as  the  law  ot  this  case.  Nor  do  I 
wish  to  be  understood  as  having  any  doubt 
about  the  soundness  of  the  decision.  A  mort- 
gage upon  real  property  In  this  state,  wheth- 
er considered  as  a  conveyance  of  the  same, 
OF  merely  a  contract  giving  him  lien  tbereoo 
for  his  debt  and  the  power  to  enforce  the 
payment  thereof  the  sale  of  the  premises, 
la  a  contract  afEectlng  real  pn^^erty  In  Um 
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state,  and  dependent  for  Ita  existence,  main- 
tenance, and  enforcement  upon  the  laws  and 
tribunals  tbereof,  and  may  be  taxed  here  as 
any  other  Interest  In,  right  to,  or  power  over 
land;  and  the  mere  fact  that  the  Instrument 
has  been  sent  out  of  the  state  for  the  time 
being,  for  the  purpose  of  aTOtdins  taxation 
thereon  or  otherwise,  is  immaterial.'  10 
Sawy.  63,  64,  19  Fed.  359. 

"The  authority  of  every  state  to  tax  all 
property,  real  and  [>ersonal,  within  Its  jorla* 
diction,  is  unquestionable.  McCnllooh  t. 
Maryland.  4  Wheat  316,  429,  4  L.  Ed.  579. 
Personal  property,  as  the  court  has  declared 
again  and  again,  may  be  taxed,  either  at  the 
domicile  of  tbe  owner  or  at  the  place  where 
the  property  Is  situated,  even  if  the  owner 
Is  neither  a  citizen  nor  a  resident  of  the  state 
which  imposes  the  tax.  Tappan  t.  Mer* 
chants*  Bank,  19  WaU.  490.  499.  22  L.  Ed. 
1S9;  State  R.  R.  Tax  Cases.  92  U.  S.  575. 
607,  23  L.  Ed.  663;  Goe  v.  Town  of  Ecrol. 
116  U.  S.  617,  524,  6  Sup.  Ct.  475.  20  L.  Ed. 
715;  Pullman  Car  Co.  t.  Pennsylvania.  141 
U.  S.  18,  22,  27,  11  Bnp.  Ct  876,  3S  L.  Ed. 
6X3.  The  state  may  tax  real  estate  mort- 
gaged, as  It  may  all  other  property  within 
its  jurisdiction,  at  its  fun  value.  It  may 
do  this,  either  by  taxing  the  whole  to  the 
mortgagor,  or  by  taxing  to  the  mortgagee 
tbe  interest  therein  represented  by  the  mort- 
gage, and  to  tbe  mortgagor  tbe  remaining  In* 
tweet  in  tbe  land.  And  it  may»  for  the  pur- 
pose of  taxation,  either  treat  the  mortgage 
debt  u  personal  pn^er^.  to  be  taxed,  like 
other  chosea  In  action,  to  the  creditor  Mt  his 
domicile,  or  treat  tbe  mortgagee's  Interest  in 
tbe  land  as  real  estate,  to  be  taxed  to  him, 
like  other  real  property,  at  Its  sitos.  SMre- 
men*s  Ins.  Go.  t.  Commonwealth,  187  Mass. 
80.  Si;  State  t.  Rmiyon,  41  N.  J.  Law,  98. 
lOS;  Darcy  v.  Darcy,  61  N.  J.  Law,  14XK  146, 
16  AtL  160,  2  L.  B.  A.  860;  People  T.  Smith, 
88  N.  T.  576,  685;  Common  Coondl  t.  A«- 
•essora,  01  Vlcb.  78^  OS^  61  N.  W.  787.  16  L. 
a  A.  60. 

'*Tbe  plalntUf  much  relied  <m  the  opinion 
ddlTered  by  Justice  Field  In  develand, 
Paineevllle  ft  AahtabnU  B.  R.  t.  FennaylTa- 
nla,  reported  under  the  name  of  *Ose  of 
State  Tax  m.  Foreign-Held  Bond^*  16  WalL 
SOO,  823,  21  L.  Bd.  170.  It  becomes  Impor- 
tant, therefore,  to  notice  exactly  what  was 
tbne  diedded.  In  tbat  ease^  a  railroad  com- 
pany. Incorporated  botti  in  Ohio  and  In  Penn> 
•ylvanla,  had  issued  bonds  secured  by  a  mort- 
gage of  Its  oitlre  road  In  both  states;  and  the 
tax  imposed  by  tbe  state  of  Pennsylvania, 
-whlefa  was  held  by  a  majority  of  this  court  to 
t>e  Tslld,  was  a  tax  upcm  tbe  railroad,  or  ap> 
on  tbe  bondboldera,  solely  by  reason  of  th^ 
Interest  in  tiiat  mortgage.  The  remaiks  In 
tbe  opinion,  snppwted  by  qnotattotts  from 
opuiluiB  of  tiie  Snpreme  Court  of  Pennsylva- 
nia, that  a  mortgage,  being  a  mere  seemly 
for  the  deb^  confers  upon  the  bolder  of  the 
mtingace  no  Interest  In  the  land,  and  when 
bdd  by  «  nonresident  is  as  much  beyond  tbe 


Jurisdiction  lof  the  state  as  the  person  of  the 
owner,  went  beyond  what  was  required  for 
tbe  decision  of  the  case,  and  cannot  be  recon- 
ciled with  other  decisions  of  this  court  and 
the  Supreme  Court  of  Pennsylvania.  This 
court  has  always  held  that  a  mortgage  of 
real  estate,  made  In  good  faith  by  a  debt- 
or to  secure  a  private  debt.  Is  a  convey- 
ance of  such  an  Interest  in  tbe  land  as  wUl 
defeat  tiie  priority  given  to  the  United 
States  by  an  act  of  Congreas  In  the  distri- 
bution of  the  debtor's  estate.  U.  S.  v.  Hooe, 
3  Cranch,  73.  2  U  Ed.  370;  Thelusson  v. 
Smith,  2  Wheat.  396,  426,  4  L.  Ed.  271;  Go- 
nard  t.  Atlantic  Ins.  Ca,  1  Pet.  386.  441,  7 
li.  Ed.  189.  In  Hutchlns  v.  King,  1  Wall.  63, 
68,  17  L.  Ed.  544,  Justice  Field,  delivering 
tbe  opinion  of  the  court,  said  that  the  Inter- 
est of  the  mortgagee  Is  now  generally  treat- 
ed by  tbe  courts  of  law  as  real  estate  only 
80  far  as  It  may  be  necessary  for  the  protec- 
tion of  the  mortgages  and  to  give  him  tbe  full 
ben«Bt  of  his  security.'  See.  also.  Water- 
man T.  Mackenzie,  188  U.  S.  252,  258,  11 
Sup.  Ct  8S4,  34  L.  Ed.  028.  If  the  law  treats 
the  mortgagee's  Interest  in  the  land  as  real 
estate  for  his  protection,  it  is  not  easy  to  see 
why  the  law  should  forbid  it  to  be  treated 
as  real  estate  for  the  purpose  of  taxation. 
The  leading  quotation  in  16  Wall.  823,  21  U 
Ed.  170,  from  the  Pennsylvania  Reports,  is 
this  general  statemoit  of  Justice  Woodward: 
"The  mortgagee  has  no  estate  in  the  land,  no 
more  than  the  Judgment  creditor.  Both  have 
Uens  npoo  It,  and  no  more  tbBn  liens.*  Wlt- 
mefs  Appeal,  45  Pa.  466,  468,  84  Am.  Dec 
606.  Yet  the  same  Judge,  three  years  later, 
treated  It  as  miquestlonabla  ^t  a  mortgage 
of  real  estate  In  Pennsylvanfa  was  taxable 
there,  without  regard  to  the  domidle  of  tbe 
mortgagee.  Maltby  t.  Beading  ft  Columbia 
R.  R..  52  Pa.  140,  147. 

"The  effect  of  a  mortgage  as  a  conveyance 
of  an  Interest  in  real  estate  In  Pennsylvania 
has  been  clearly  brou^  out  In  two  Judg- 
menta  delivered  by  Justice  Stron«r.  the  one 
in  the  Snpreme  Court  of  Pennsylvania  and 
the  other  In  this  court  Speaking  for  the 
same  Judges  who  decided  Wltmer's  ^^eal, 
above  cited,  and  In  a  case  decided  less  than 
two  months  previously,  reported  In  the  same 
volume,  and  directly  preeoitlng  the  question 
of  adjudication,  Justice  Strong  said,  of  mort- 
gages of  real  estate:  "They  are  in  form  de- 
feasible Bales,  and  In  substance  granta  of 
q)ecifie  security,  or  Interest  In  the  land  for 
tbe  purpose  of  security.  Eleetment  may  be 
maintained  by  a  mortgagee,  or  be  may  hold 
possession  on  the  footing  of  ownersh^,  with 
all  Ita  incidents.  And  though  it  is  often  de- 
luded to  be  a  security  or  lien,  yet,  so  far  as 
it  is  necessary  to  render  it  eflecttre  as  a 
security,  there  Is  always  a  recognition  of  the 
fact  that  it  Is  a  transfer  of  the  title.'  Brit- 
ton's  Appeal,  46  Pa.  172,  177, 17a  It  should 
be  remembered  that  in  the  courts  of  the 
state  of  Pennsylvania,  for  want  vt  a  court 
of  chanctty,  an  e«ultable  title  wM'lield-lipff  ^ 


400 


Oft  BOUTHBBN  BHFOBTBR. 


OUM. 


fkHeat  to  nurtalB  an  aetKm  of  dfeetmait. 
SlmpMm'8  Leweo  t.  Ammoii>»  1  Bin.  I'nt,  2 
Am.  Dec.  42S;  Yonngman  v.  Blndra  ft  Wil* 
Uftuuport  By.,  65  Pa.  278-280,  and  cases  tbste 
cited. 

"Again,  In  an  action  of  ejectment,  com- 
moiced  In  tbe  CSrcoit  Oonrt  of  the  United 
States  ft>r  tbe  District  of  PennB^lTanla,  Jus- 
tice Stronc  d^veiteg  the  tmanimoos  opinltm 
of  tills  coin^  said:  *It  la  true  that  a  mort- 
gage  is  In  anbstance  but  a  securtty  for  a 
debt,  or  an  obligation,  to  whlcb  it  Is  collat- 
«-al.  Aa  between  the  mortgagor  and  all  otb- 
era  than  tbe  mcfftgagee.  It  Is  a  lien,  a  secur- 
ity, and  not  an  estate;  but  as  between  ttie 
parties  to  tbe  Instrument,  or  tibelr  privies,  It 
Is  ft  grant  whldi  operates  to  transmit  tbe  la- 
gal  title  to  the  mortgagee,  and  leaves  ttn 
mortgagor  imly  a  right  to  redeem.  Oourta  of 
law  hare  always  regarded  flie  title  to  be  In 
the  mortgagee  nntll  redemption,  and  bills  to 
redeem  are  entertained  npon  tbe  principle 
that  tbe  mortgagee  holda  for  ttie  mortgagor 
when  tiie  debt  secured  by  the  mortgage  has 
been  paid  ot  tendered.  And  such  Is  the  law 
of  PennsylTsnla.  There,  as  etsewh^,  tbe 
mortgagee,  after  breach  of  condition,  may 
entertain  or  maintain  ejectmrat  for  tbe  land-' 
Applying  these  prlndples.  It  was  held  that 
one  applying  under  ttie  mortgage,  bavlng  only 
an  equitable  tiUe,  could  not  maintain  an  ac- 
tion of  ejectment  against  one  In  possession 
undcff  tbe  mortgage^  while  tbe  ratvtgage  re- 
malned  In  enatenoc^  or  until  there  liad  been 
a  .redemption,  because  an  equitable  title 
wmild  not  sustain  an  action  of  ejectment  In 
tiie  courta  of  the  United  States.  Kebst  v. 
Brock,  10  WfllL-619,  629.  S80.  19  L.  Bd.  im. 

"In  a  later  case  In  Pennsylvania,  Ohiet 
Justice  Agnew,  upon  A  full  review  of  the  au- 
thorities In  that  caw,  said:  'OwnersMp  of 
13ie  debt  carries  with  it  fliat  of  the  mortgage; 
and  its  asBlgnnnmt  or  snecesslon  In  event  of 
death,  vests  the  rl^t  to  the  inortgage  In  the 
asslgpcea  or  the  personal  representative  of 
tbe  deceased  owner.  But  there  la  a  mantfest 
dlfferenoe  between  the  debt;  whldi  la  a  mere 
chose  In  action,  and  the  land  ^^ch  secures 
Its  pigrment.  Of  the  former  tiiere  can  be  no 
posaeeelen,  eieept  that  of  the  writing  which 
evidences  the  obligation  to  pay;  but  of  tbe 
latter,  the  land  or  pledge,  there  may  be.  The 
debt  Is  intangible;  the  land,  tangible.  The 
mortgage  passes  to  the  mortgagee  the  titie 
and  ri^t  of  possession,  to  hold  till  payment 
shall  be  made.'  Ityon  v.  Munson,  77  Pa.  2S0, 
2«e. 

.  "SB  SIrtiand  v.  Hotchlriss,  42  Conn.  426, 19 
Axou  Rep.  646,  afifarmed  by  this  court  In  100 
U.  S;  491,  26  h.  Dd.  068,  the  point  aa  Judged 
ms  that  debts  to  persons  reridtog  In  one 
state  might,  for  the  purpose  of  taxation,  be 
EmaMed  am  -attnated  at  tSie  domicile  of  the 
creditor.  But  tbe  question  whether  tiie  mort- 
gage emld  be'  taxed  there  only  was  hot  In- 
volved* In- the  case,  and  was  not  decided  by 
the  Bu^tee  Court  itf  Obnaectlcut  or  by  tbis 
eoart-  la  ^ many- -other  cases  cited  by  the' 


appellant,  there  was  no  statute  exiulessly  tax- 
ing mortgages  at  tin  altus  of  tbe  land;  and, 
although  the  opinion  In  some  of  tiiem  tooik 
In  a  wider  range,  tiie  only  question  In  Judg- 
ment In  any  of  them  was  one  of  the  con- 
struction, not  of  the  constitntlonaU^  of  a 
statute— of  tiie  Intention,  not  tbe  power  ot  the 
Legl^tnre.  Such  were  Arapahoe  County  t. 
Cutter,  8  Colo.  849;  City  of  Davenptnt 
Miss,  ft  Ho.  B.  R..  12  Iowa,  039;  lAtrobe  v. 
Baltimore,  19  Md.  IS;  People  v.  Eastman,  25 
OaL  601;  State  v.  Earl.  1  Nev.  394;  People 
T.  Smith,  88  N.  T.  676;  Grant  r.  Jonea,  80 
Ohio  St  006;  State  v.  Smith,  68  Hlsa.  79, 
8  South.  294;  Htdland  v.  Silver  Bow  Commia- 
sloners,  16  Mont  460,  89  Pac.  076,  27  Ii.  R.  A. 
797. 

*frbe  atatute  of  Oregon,  the  constitutional- 
ity of  which  is  now  drawn  in  question,  ex- 
pressly forbids  any  taxation  of  tiie  promis- 
sory note,  or  other  instrument  of  writing, 
which  Is  the  evidence  of  the  debt  secured 
by  the  mortgage,  and  witii  equal  distinctness 
provides  for  the  taxation  as  real  estate  of 
tbe  mortgage  In  the  land.  Although  the  right 
which  the  mortgage  transfers  In  tbe  land 
covered  thereby  is  not  the  1^1  title,  but 
only  an  equitable  interest  and  by  miy  of 
security  for  the  debt.  It  appears  to  tis  to  be 
clear  upon  principle,  and  In  accordance  wtth 
the  weight  of  authority,  that  this  Interest, 
like  any  other  Interest  legal  or  equitable, 
may  be  taxed  to  Its  ownw  (whether  resi- 
dent or  nonresident)  In  the  state  where  tbe 
land  Is  situated,  without  contravening  any 
proviso  of  the  Constitution  of  tbe  United 
States." 

See  American  Refrigerator  l^ntft  Ca  t. 
Hall,  174  U.  S.  74,  19  Sup.  Ot  089,  43  L.  Bd. 

889. 

**The  situs  ot  personal  property  does  not 
follow  the  domidle  of  Its  owner  for  purposes 
of  taxation."  City  of  Kew  Albany  t.  HeeUn, 
8  Ind.  481,  66  Am.  Dec.  522;  Gooley  on  Taxa- 
tion, H  14,  16;  'Vntherspoon  v.  Duncan,  4 
Wall.  210, 18  L.  Ed.  339;  Tazewell  County  r. 
Davenport  40  111.  197.  "There  Is  nothing 
poetical  about  tax  lavrs.  Wherever  they  find 
property,  except  what  Is  devoted  to  pnbHc 
and  charitable  uses,  they  claim  a  contribu- 
tion for  its  protection,  without  any  special 
respect  to  the  owner  or  his  occupation,  and 
without  reflecting  much  on  generosity  or 
courtesy."  Flnley  v.  City  of  Philadelphia, 
S2  Pa.  881.  "The  fiction  that  personal  iMrop- 
erty  follows  the  owner's  domicile  yields 
wbenever  It  Is  necessary,  fOr  the  purpose  of 
Justice,  that  the  actual  situs  (tf  tbe  thing  Iw 
examined."  Oreoi  v.  Tan  BniOdrk.  7  Wait 
139.  160,  19  L.  Ed.  109. 

We  admit  that  the  autiiorities  from  Hlssfo- 
slppl,  tated  supta  in  this  brief,  -show  tSut  the 
interest  of  the  mortgagee  or  cestui  que  trust 
is  treated  by  the  courts  of  law  kh  chattel, 
and  IB  treated  as  rml  estate  only  4o  Car 
as  ii  may  be  necessary  for  the  protection 
of  the  mortgagee.  Tbe  Question,  hovrevtir.  Is 
put  at-  rest  -  that  ottr  own 
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Interest  or  estate  as  "property."  It  can  nev- 
er be  denied  tliat  I  may  subject,  bere  In 
Mississippi,  at  least  In  a  court  of  equity,  this 
estate  or  Interest  of  the  mortgagee  to  tbe 
payment  of  his  debts.  If  a  man  llrlng  In 
Tennessee,  or  elsewhere  beyond  the  jurisdic- 
tion of  Mississippi,  has  a  mortgage  on  lands 
in  MlssisBippl,  or  be  indebted  to  a  citizen  of 
this  state,  certainly  It  cannot  be  denied  that 
tbe  citizen  can  at  least  call  upon  a  conrt  of 
eqnlty  to  anbject  this  Interest  of  the  foreign 
mortgagee  to  the  payment  of  the  debt  by  sale 
of  his  interest  in  the  mortgage.  Serriss  t. 
Washtenaw  Circuit  Judge  (Mich.)  74  N.  W. 
310,  72  Am.  8t.  Rep,  S07.  See  note  to  Nation- 
al Bank  t.  Furtldt  (Del.)  69  Am.  St  Rep.  119. 
In  none  of  these  MlsslSBlppl  cases,  however— 
in  fact,  never  in  tbe  history  of  this  state— has 
the  question  been  before  presented  of  whether 
or  not  this  estate  or  interest  of  the  non- 
resident mortgagee  is  to  be  treated.  In  favor 
of  the  states  as  realty,  or  personalty,  for  that 
matter,  for  the  purpose  of  taxation,  and 
having  Its  situs  In  this  state.  We  are,  there- 
fore, upon  new  ground  in  this  question. 

I  repeat  that  if  this  Interest,  for  the  pur^ 
pose  of  taxation,  is  property,  its  situs  must 
be  h«re  where  the  mortgage  is.  For  the  rea- 
son given  by  the  Supreme  Court  of  the  Unit- 
ed States  tn  the  case  last  quoted.  In  speak- 
ing of  a  ftfreign  mortgage.  In  Mnmford  v. 
Bewail,  11  Or.  67,  4  Pac.  685,  60  Am.  Rep. 
482:  "The  security  she  holds  is  Oregon  se- 
curity. It  cannot  be  enforced  in  any  other 
Jurisdiction.  It  is  local  in  Or^on  as  abso- 
lutely as  the  land  it  binds.  Since  the  power 
of  tbe  state  over  the  mortgage  Is  as  complete 
as  over  the  land  mortgaged,  the  mortgage  Is 
subject  to  taxation  by  the  state,  unless  there 
is  constitutional  limitation  to  tbe  contrary.** 
And.  as  In  tbe  Maryland  case  above:  "Con- 
ceding, for  the  present,  that  the  interest  of 
the  mortgage  is  in  the  nature  of  a  chose  in 
action,  tbe  general  role  that  Its  situs  for 
taxation  la  the  residence  of  the  owner  Is  a 
mere  fiction  of  the  law,  and  yields  whenever 
It  is  necessary,  for  tbe  purpose  of  Justice, 
that  tbe  actual  situs  should  be  examined. 
•  •  •  In  Patterson's  Case,  60  Md.  866,  It 
Is  said:  The  general  rule,  "Mobllia  sequnntnr 
personam,"  relied  on  by  the  appellant  Is  far 
from  being  of  universal  application,  and  bas 
been  qualified  by  the  numerous  exceptions  in 
eases  of  taxation.' "  The  case  of  Savings  So- 
ciety V.  Multnomah  County,  169  U.  S.  421. 
18  Sup.  Ct  392.  42  L.  Ed.  803,  and  of  Allen 
V.  National  State  Bank,  92  Md.-  609,  48  Atl. 
78,  52  L.  R.  A.  760,  84  Am.  St.  Rep.  617, 
with  the  authorities  there  cited,  we  say,  an- 
swer every  proposition  and  objection  of  the 
liability  of  this  property  to  taxation  that 
could  i>osBlb]y  be  made  by  the  appeal  in  this 
case.  Our  state  statute,  above  quoted,  sub- 
jects all  property  to  taxation.  If  this  estate 
is  property,  whether  rmi  or  personal.  It  could 
not  exist  or  have  a  situs  anywhere  on  earth 
than  In  Mteslsslppt,  where  it  is  recorded,  and 
wbeie  ttw  lands  conv^ed  by  It  Ue^  and 


where  alone  it  can  be  enforced.  Tbe  demur- 
rer admits  the  situs  is  In  Mississippi.  It  Is 
Just  and  right  that  the  foreign  creditor,  who 
lends  money  in  Mississippi,  and  takes  securi- 
ties which  he  is  compelled  to  call  upon  our 
courts  to  enforce  for  him,  should  contribute 
his  share  to  the  public  burden.  This  Is 
bound  to  be  true,  whatever  we  may  think  of 
tbe  public  policy  of  exempting  from  taxation 
moneys  loaned  in  the  state  with  a  view  of  re- 
ducing interest  rates.  "Taxation  Is  the  rule; 
exemption  Is  the  exception."  This  is  the 
maxim  of  tbe  law  of  taxation.  No  statute 
exists  In  this  state  exempting  this  class  of 
property.  The  state  taxes  "solvent  securi- 
ties" of  her  own  citizens,  and  why  should  she 
not  tax  the  "solvent  securities"  of  nonresi- 
dents, which  securities  are  here  within  tbe 
Jurisdiction  o.f  her  taxing  laws? 

It  may  be  urged  that  tbe  land  is  already 
taxed  to  the  owner-that  Is.  the  mortgagor— 
and  this  necessarily  embraces  all  interest  in 
it.  This  latter  premise  Is  a  pure  exemption. 
Who  can  say  that  the  mortg^or,  In  render- 
ing the  land  for  taxation,  did  not  deduct  the 
existing  mortgages  on  it?  Again,  it  would 
not  be  double  taxation,  or,  at  all  events,  such 
double  taxation  as  would  be  illegal  taxation, 
to  tax  both,  as  in  the  case  of  taxing  the 
property  of  corporadons  and  also  taxing  the 
shares  of  the  capital  stotdL  All  double  taxa- 
tion is  not  illegal.  This  court  lield,  in  the 
case  of  Fox  v.  Pearl  River  Lumber  Co.,  SI 
South.  683,  recently  decided,  and  which  is  to 
be  reported  in  80  Miss.,  the  separate  Interest 
of  the  timber  owner  In  land  might  be  sepa- 
rately assessed  and  taxed,  and  there  can  be 
AO  reason  why  the  interests,  respectively,  of 
the  mortgagor  and  mortgagee,  should  not  be 
separately  assessed  nad  taxed.  If  "proper- 
ty," it  ought  to  be  taxed,  and  la  expressly 
made  liable  to  taxation  by  tbe  provision  of 
our  statutes;  and  I  re^pectfnlly  submit  that, 
if  we  have  not  in  the  past  assessed  and  col- 
lected taxes  on  this  property  of  the  non- 
resident in  our  state,  this  is  no  good  leasmi 
why  we  should  not  do  it  now. 

It  may  he  urged  by  appellee's  counsel,  but 
for  the  statute  In  Oregon  and  Maryland,  that 
these  two  cases  cited  above  would  not  have 
been  so  decided;  but  a  careful  reading  of 
the  two  cases  will  show  tiiat  the  l^Iriative 
power  to  pass  these  statutes  is  put  upon  the 
distinct  ground  that  this  interest  of  the  mort- 
gagee in  the  lands  mortgaged,  through  the 
security,  is  a  distinct  "property."  And  "it 
Is  one  of  the  maxims  of  the  law  of  taxation 
that  tbe  Btote  has  the  right  to  tax  all  persons 
and  all  property  of  every  kind  within  its 
jurisdiction."  McCulloch  v.  Maryland,  4 
Wheat.  816,  4  L.  Ed.  579.  We  say  sections 
3744,  8756,  and  3757  of  tbe  Code  of  Mlssls- 
sip^  of  1892  make  It  manifest  that  the  l^s- 
latlve  intent  is  that  this  property  shall  be 
taxed  here  in  Mississippi,  because  by  it  all 
proper^  must  be  taxed.  We  need  no  other 
statute,  therefore,  than  sectlfttu  8744,  8766« 
and  8767,  supra. 
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It  is  coQservatlrely  estimated  tbat  there 
Is  to-day  In  the  neighborhood  of  $75,000,000 
worth  of  tblB  class  of  property  in  Mississippi 
on  which  not  one  solitary  dollar  of  taxes  has 
ever  been  paid  In  this  state,  or  any  other 
state  of  this  Union.  This  large  proportion  of 
the  property  of  the  state,  safeguarded  and 
made  valuable  by  the  state's  Constitution  and 
laws,  contributes  absolutely  nothing  to  the 
support  of  the  goTemment,  without  which  it 
would  be  worthless.  This  Is  not  right,  and 
Justice,  fair  play,  and  "equal  protection  of 
the  laws"  demand  that  it  shall  pay  taxes. 
It  does  not  lie  In  the  mouth  of  the  appellee 
to  invoke  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States.  That  ques- 
tion l8  settled  against  It  by  Savings  Society 
T.  Multnomah  Gountjr  snpta. 

Supplemental  Brief. 

The  Importance  of  this  case,  Z  am  sore, 
will  excuse  me  with  the  court  for  further 
trespassing  upon  its  patience  in  an  endeavor 
to  assist  in  the  right  solution  of  the  question 
Involved.  A  review  of  both  sides  of  this 
question,  and  the  authorities  that  may  bQ 
cited,  have  reduced  the  propositions  for  solu- 
tion, in  my  mind,  to  the  foUowlng: 

(1)  There  can  be  no  doubt  about  the  power 
of  the  Legislature  to  tax  the  debts  due  to 
nonresidents  by  citizens  of  this  statOi  In  this 
state,  or  tax  the  interests  of  the  nonresident 
mor^gee  In  the  land  conveyed,  or  to  tax 
both  the  debt  and  the  interest  of  the  mort- 
gagee together.  The  power  of  the  Z^eglsla- 
ture  to  localise  tliese  debts  and  mortgages, 
and  tax  them  separately  or  together,  cannot 
be  questioned,  I  take  it. 

(2)  I  take  It  there  can  be  no  debate  about 
the  right  of  grantors  and  mortgagees  to  lo- 
calize and  fix  by  contract  the  tdtua  of  this 
property  right,  for  the  purpose  of  taxation. 

(8)  Does  oar  scheme  of  taxation— do  our 
statdtes— fix  the  situs  of  these  debts,  or  the 
interest  of  the  mortgagees  in  the  securities, 
in  Mississippi,  where  they  must  be  enforced, 
or  has  this  been  done  by  the  act  of  tiie  par- 
ties—the owners  of  these  debts  and  securi- 
ties—by  their  own  acts? 

To  answer  this  question  let  us  examine  our 
statutes.  Section  112  of  the  Constitution  of 
the  state  of  Mississippi  provides  "that  taxa- 
tion shall  be  uniform  and  equal  throughout 
the  state."  .  Section  3744,  Code  1892,  subjects 
to  taxation. all  "property"  in  this  state,  ex- 
cept the  specific  property  «iumerated  as  ex- 
empt Section  3755,  Code  1892,  in  the  last 
paragraph  thereof,  proTides:  "And  the  as- 
sessor shall  also  assess  the  value  of  the 
[property]  of  all  nonresident  taxpayers  of  his 
county."  Section  8757,  Code  1892,  provides: 
"Every  person,  resident  or  nonresident,  wheth- 
er corporate  or  otherwise,  and  the  agent  of 
•nch  nonresident;  having  money  loaned  at 
interest  In  this  state,  or  employed  in  the 
porchase  or  discount  of  bonds,  notes,  bills, 
checks  or  other  securities  for  money,  or  em- 


ployed In  any  kind  of  trade  or  bushiess  shall 
be  taxable,"  etc. 

I  malnbiln  that  here  is  the  legislative  In- 
tent of  this  state,  to  tax  all  property,  wheth- 
er owned  by  residents  or  nonresidents.  Now, 
what  Is  "property"?  In  Its  broadest  sense 
and  Its  legal  sense,  it  necessarily  means  any- 
thing of  value  which  belongs  to  a  man,  and 
this  mnst  Include  any  legal  right  which  he 
could  assert  to  anything  he  owns.  By  sec- 
tion 1513  of  the  Code  of  1892,  "the  term  'per- 
sonal property,'  when  used  in  any  statute, 
shall  include  goods,  chattels,  effects,  evidences 
of  rights  of  action,  and  all  written  instru- 
ments by  which  any  pecuniary  obligation,  or 
rights,  title  or  instrument  in  real  or  personal 
estate,  shall  be  created,  acknowledged,  trans- 
ferred, incurred,  defeated,  discharged  or  di- 
minished." Section  1514  of  the  Code  of  1892 
provides:  "The  term  "property,'  when  used 
in  any  statute,  includes  'personal  property,* 
as  defined  in  the  last  preceding  section,  and 
also  every  estate,  interest  and  right  in 
lands,  tenements  and  hereditaments."  I  do 
not  care,  therefore.  If  our  Supreme  Court 
has  said,  in  Beckett  v.  Dean,  67  Miss.  232, 
that  "a  deed  of  trust  to  secure  a  debt  is  but 
a  security,  an  incumbrance,  and  not  an  es- 
tate, legal  or  equitable,  in  the  beneficiary," 
etc.  I  admit  that  this  interest  of  the  bene- 
ficiary or  the  mortgagee  may  not  be  sold 
under  execution,  and,  in  all  controversies  be> 
tween  the  creditors  and  such  beneficiaries 
and  mortgagees  and  themselves,  that  the 
above  decision,  and  tliat  line  of  decision,  is 
correct;  but  I  say,  for  the  purpose  of  taxa- 
tion, this  right  of  the  beneficiary  or  mort- 
gagee in  the  security  is  "property,"  the  situs 
of  which  mnst  be  here  where  the  lands  lie 
and  the  mortgages  are  recorded.  I  further 
maintain  that  this  act  of  taking  the  trust 
deed  and  mortgages  on  lands  here,  and  re- 
cording them  here,  must  necessarily  localize 
and  fix  the  situs  here,  and  both  tbe  debts 
and  the  mor^gees,  or  at  all  events  tbe  In- 
terest of  the  mortgagees  In  the  mortgages,  Is 
taxable  here,  regardless  of  his  domicile. 

To  recur  to  our  statutes:  "All  propaty 
must  be  taxed  which  is  In  this  state.  Prop- 
erty includes  evidences  and  rU>hts  of  action, 
and  all  written  instrum»its  by  which  any 
right  title,  or  interest  or  estate  Is  created.** 
It  is  immaterial,  wholly,  whether  you  call 
the  interest  of  the  mortgagee  or  beneficiary 
in  a  deed  of  trust  on  lands  here  an  estate, 
real  or  personal,  or  not,  or  whether  you  call 
It  a  mere  security  for  tbe  debt  It  cannot 
be  denied  that  it  is  some  sort  of  interest  or 
right  m  the  land,  and  that  tills  Is  all  that  is 
necessaiy  to  subject  it  to  taxation,  provided 
that  the  Interest  or  right  is  in  Mississippi. 
Where  on  earth  could  this  right  or  Interest 
of  the  mortgagee  or  beneficiary  In  the  dee*f 
of  trust  have  its  situs  or  existence  or  value, 
except  where  tbe  lands  which  are  tbe  subject 
of  the  security  Ue?  To  ask  the  question  is 
to  answw  it  As  was  said  by  the  Supreme 
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Court  Of  Oregon  in  Mnmford  t.  Sewall,  11 
Or.  67,  4  Pac.  686,  50  Am.  Bep.  462:  "Con- 
cede tbat  the  debt  accompanleB  the  respond- 
ent's person,  and  is  without  the  jurisdiction 
of  the  state;  but  the  secorlty  she  holds  la 
Oregon  security.  It  cannot  be  enforced  in 
any  other  jurisdiction.  It  is  local  In  Oregon 
as  absolutdy  as  the  land  it  binds.  Since  the 
power  of  the  state  over  the  mortgagee  Is  as 
ezclnslTe  and  complete  as  the  land  mort- 
gaged, the  mortgage  is  subject  to  taxation 
by  the  state  [as  an  interest  or  rigbt  In  the 
land],  unless  there  is  a  constitutional  limi- 
tation to  the  contrary."  This  Oregon  case^ 
and  this  express  language  in  the  Judgment  of 
that  court,  is  confirmed  in  the  case  of  Ed- 
ward M.  Allen.  Treasurer,  r.  State  National 
Bank,  etc.,  92  Md.  509.  48  Ati.  78,  62  L.  R. 
A.  760.  84  Am.  St.  Rep.  517,  and  the  case  of 
Savings  &  Loan  Society  v.  Multnomah  Coun- 
ty, 169  U.  8.  421,  IS  Sup.  Ct.  392.  42  L.  Ed. 
803;  and  on  the  subject  of  this  Oregon  case 
the  Supreme  Court  of  the  United  States  say, 
in  the  case  supra:  "  'In  Mumford  t.  Sewall,* 
said  Jndge  Deady,  In  Dundee  Mortgage  Go. 
V.  School  District,  'the  court  held  that  a 
mortgage  upon  real  property  in  this  state  is 
taxable  by  the  state,  without  reference  to  the 
domicile  of  the  owner  or  the  situs  of  the 
debt  or  note  secured  thereby.  And  this  con- 
elusion  is  accepted  by  the  court  as  the  law 
of  the  case.  Nor  do  I  wish  to  be  understood 
as  having  any  doubt  about  the  soundness  of 
the  decision.  A  mortgage  on  reel  property 
In  this  state,  whether  considered  as  a  con- 
veyance of  the  same,  or  merely  as  a  contract 
giving  him  a  Hen  thereon  for  his  debt,  and 
the  power  to  enforce  the  payment  thereof 
by  sale  of  the  premises,  is  a  contract  affect- 
ing real  property  In  the  state,  and  dependent 
tor  Its  existence,  maintenance,  and  enforce- 
ment on  the  laws  and  tribunals  thereof,  and 
may  be  taxed  here  as  any  other  Interest  in, 
right  to,  or  power  over  land.  And  the  mere 
fact  that  the  Instrument  has  been  sent  out 
of  the  state  for  the  time  being,  for  the  pur- 
pose of  avoiding  taxation  thereon  or  other- 
wise, is  immaterial.' " 

Many  years  ago  the  right  to  tax  debts  due 
by  citizens  of  the  taxing  state  to  citizens  of 
foreign  states  was  denied,  on  the  ground 
that  the  evidence  of  the  debt  followed  the 
domicile  of  the  creditor,  and  was  beyond  the 
Jurisdiction  of  the  laws  of  the  taxing  state; 
but  the  various  courts  are  beginning  to  con- 
sider, from  the  fact  the  right  to  collect  the 
debt  is  dependent  upon  the  laws  of  the  tax- 
ing state,  where  the  debtor  Uvea,  and  Inafr' 
much  as  the  groundwork  of  the  right  to  tax 
is  dependent  upon  the  protection  afforded  by 
the  laws  for  the  enforcement  of  the  debt, 
that  therefore  the  state  has  the  right,  by  act 
-of  the  Legislature,  to  localize  the  debt  and 
tax  it  where  the  debtor  lives,  rather  than 
where  the  creditor  lives.  To  support  this 
proposition  I  cite  from  the  very  able  brief 
«f  my  associate,  Mr.  Scott,  the  case  of  Bla^- 
fltone  t1  Mllfer  (reported  in  the.  fidvaneei 


sheets  Of  the  United  States  Supreme  Court 
Decisions  of  March  2,  1903)  23  Sup.  Ct.  277, 
which  case  involved  the  construction  of  the 
statute  of  New  York  ■objecting  to  taxation 
the  transfer  of  any  property  that  Is  In  the 
state  owned  by  a  decedent  who  was  a  non- 
resident and  It  was  held  that  the  debt  due 
by  the  dtlzene  of  New  York,  just  a  simple 
debt,  due  by  a  firm  in  New  York  to  such  non- 
resident decedent,  was  subject  to  the  tax, 
and  I  quote  from  the  decision  as  follows: 

"What  gives  the  debt  validity?  Nothing 
but  the  fact  tbat  the  law  of  the  place  where 
the  debtor  Is  will  make  him  pay.  It  does  not 
matter  that  the  law  would  not  need  to  be 
Invoked  in  the  particular  case.  Most  of  us 
do  not  commit  crimes;  yet  we  are,  never- 
theless, subject  to  the  criminal  law,  and  it 
affords  one  of  the  motives  for  our  conduct. 
So,  again,  wbat  enables  any  other  than  the 
very  creditor  in  proper  person  to  collect  the 
debt?  The  law  of  the  same  place.  To  test 
it,  suppose  that  New  York  should  turn  back 
the  current  of  the  legislation,  and  extend  to 
debtors  the  rule  still  applied  to  slander,  the 
'actio  personalis  moritur  cum  persona,'  and 
should  provide  that  all  debts  hereafter  c<m- 
tracted  In  New  York  and  payable  there 
should  be  extinguished  by  the  death  of  either 
party.  Leaving  constltutlona]  considerations 
on  one  side,  it  Is  plain  the  right  of  the  foi^ 
eign  creditor  would  be  gone.  Tower  orer 
the  person  of  the  debtor  confers  jurisdiction, 
we  repeat;  and,  this  being  so,  we  perceive 
no  better  reason  for  denying  the  right  of  New 
York  to  impose  a  succession  tax  on  the  debts 
owed  by  Its  citizens  than  upon  the  tangible 
chattels  found  within  the  state  at  the  time 
of  death.  The  maxtm,  "Mobllia  sequnntar 
personam,"  has  no  more  truth  In  the  one 
case  than  In  the  other.  When  logic  and  the 
policy  of  the  state  conSict  with  a  fiction  doe 
to  historical  tradition,  the  fiction  must  give 
way.'  " 

From  the  case  of  reappraisal  of  the  estate 
of  John  P.  Houdayer  (N.  Y.)  44  N.  E.  718* 
34  L.  R.  A.  235.  56  Am.  St  Rep.  642,  from 
same  brief,  I  quote  as  follows: 

"While  the  distribution  of  the  fond  be>- 
longs  to  the  state  where  the:  decedent  was 
domiciled,  such  distribution  cannot  be  made 
until  the  administrator  has  come  Into  the 
state  to  get  this  fund,  possibly  after  resorting 
to  the  court  for  aid  In  reducing  It  to  pos- 
session. The  fund  has  a  situs  here,  because 
it  is  subject  to  our  laws.  A  reasonable  test 
In  all  cases.  It  seems  to  ds,  Is  this:  Where 
the  right  whatever  It  may  be,  has  a  money 
value,  and  can  be  owned  and  transferred, 
but  cannot  be  enforced  or  converted  Into 
money,  against  the  will  of  the  person  owning 
the  right  without  coming  into  the  state,  it  is 
property  within  this  state  for  the  purpose  of 
a  succession  tax.  Thus  the  right  in  question 
Is  property,  because  it  is  capable  of  being 
owned  and  transferred." 

And  from  the  case  ot  Be  Estate  of  Wortb- 
ingtoa.  Romalne  ,(N.  JSL)  27  ;N.  ^JV»,  IZ  l^. 

Digitized  by  VjOOglC 


4U 


84  BOUTHBRN  BSPOBTSK. 


QUm. 


B.  A.  401,  I  qnote  from  the  same  brief  as 
follows: 

"Where,  however,  the  money  of  a  nonresl- 
clent  If)  Invested  In  this  state,  as  It  was  hj 
Hr,  Romalne  In  the  bond  and  the  mortgage 
In  question,  and  In  the  deposits  made  by  him 
In  the  savings  bank,  or  where  the  property 
of  a  nonresident  is  habitnally  kept,  even  for 
safety,  In  this  state,  we  think  that  the  stat- 
ute applies  both  In  lettffl*  and  spirit  Such 
property  Is  within  the  state  In  every  reason- 
able sense,  receives  the  protection  of  Its  laws, 
and  has  every  advantage  from  the  govern- 
ment, for  the  support  of  which  taxes  are 
laid,  that  it  would  have  if  It  belonged  to 
the  resident  We  think  that  a  fair  construc- 
tion of  the  act  permits  no  distinction  as  to 
such  pn^erty  based  simply  upon  the  resi- 
dence of  the  deceased  owner.  We  have 
nothing  to  do  with  the  policy  of  the  statute, 
as  our  duty  Is  discharged  when  we  declare 
Its  meaning  and  apply  It  to  the  case  In  hand. 
The  duty  we  discharge  in  this  Instance  by 
adjudging  that  succession  to  personal  prop- 
erty in  qnesti<»i  lately  belonging  to  Worth- 
Ington  Romalne,  a  nonresident  intestate,  but 
invested  or  habitually  kept  by  him  In  this 
state,  is  taxable  under  the  collateral  inheri- 
tance act  in  so  far  as  It  passed  to  persons 
not  excepted  from  Its  provisions." 

I  quote  from  the  case  In  169  IT.  8.  421,  18 
Sup,  Ct  892.  42  L.  Ed.  808,  from  my  original 
brief.  Speaking  of  the  Interest  of  the  mort- 
gagee under  the  laws  of  Pennsylvania,  and 
Its  liability  to  taxation,  after  the  review  of 
the  declslMis  of  Pennsylvania,  the  Supreme 
Court  of  the  United  States  says:  "The  quo- 
tation In  16  Wall.  828,  21  L.  Ed.  179,  trom 
the  Pennsylvania  Reports  Is  this  general 
statement  of  Justice  Woodward:  'The  mort- 
gagee has  no  estate  In  the  land,  more  than 
the  judgment  creditor.  Both  have  Hens  up- 
on It,  and  no  more  than  liens.'  Wltmer's 
Appeal,  45  Pa.  455-463,  84  Am.  Dec.  505. 
Yet  the  same  judge,  three  years  later,  treat- 
ed it  as  unquestionable  that  a  mortgage  of 
real  estate  In  Penn^lvanla  was  taxable 
there,  without  reference  to  the  domicile  of 
the  mortgagee."  FttHn  the  same  case,  169 
n.  S.  421,  18  Sup.  Ct  892,  42  L.  Ed.  808, 
I  quote  as  follows:  **If  the  law  treats  the 
mortgagee's  Interest  In  the  land  as  real  es- 
tate for  his  protection,  it  Is  not  easy  to  see 
why  the  law  should  forbid  it  to  be  treated 
as  real  estate  for  the  purpose  of  taxation." 

It  Is  conceded  by  the  counsel  for  appelant 
that  under  the  decisions  of  this  court  the 
nature  of  the  Interest  of  the  mortgagee  is 
the  same  in  Mississippi  as  In  Pennsylvania. 
To  show  there  is  a-  distinction  between  the 
manner  In  which  the  courts  regard  the  in- 
terest or  estate  of  the  mortgagee  In  the  land 
by  the  conveyance  In  all  controversies  be- 
tween the  mcH^gagee  and  his  creditM's,  and 
the  manner  in  which  it  regards  this  Interest 
or  estate  for  the  purpose  of  taxation,  I  quote 
from  my  original  brl^  and  the  cases  cited 
thtrft»  f*Oenccdliiff.  for  the  pres«tt;  thft  in- 


terest of  the  mo'tgagees  la  In  the  nature  of 
a  chose  In  action,  the  general  rule  that  Its 
sitns  tcfc  taxation  Is  the  resldmce  of  the 
owner  is  a  mere  fiction  of  the  law,  and 
yields  whenever  it  is  necessary  for  the  pur- 
pose of  Justice,  the  actual  situs  of  the  thing 
should  be  examined,  and  whenever  the  leg- 
islative Intent  is  manifested  this  legal  fic- 
tion should  not  opevtite"  From  my  OTlg- 
Inal  brief,  from  the  same  case,  I  quote  as 
follows:  "In  Patterson's  Case,  supra,  it  is 
said:  The  general  rule,  "Mobllla  aequuntur 
perso'nam,"  relied  upon  by  the  appellant  is  far 
from  being  of  universal  application,  and  has 
been  qualified  by  numerous  exceptions  in 
cases  of  taxation.'  The  act  we  are  consid- 
ering expressly  provides  that  the  interest 
of  the  mortgage  shall  be  taxed,  not  where 
he  resides,  but  In  the  county  or  city  where 
the  mortgaged  land  Is  located.  By  the  law 
of  Oregon,  as  of  some  other  states  of  the 
Union,  a  mortgage  of  real  pn^rty  does  not 
convey  the  legal  title  to  the  mortgagee,  but 
creates  a  Hen  or  incumbrance  as  security 
for  the  debt;  and  the  right  of  possession,  as 
well  as  the  legal  title,  remains  In  the  mwt- 
gagor,  both  before  and  af^  ccmdltlon  bro- 
ken, until  foreclosure.  Notwithstanding  this. 
It  Is  held,  both  In  the  Supreme  Court  nt  Ore- 
gtm  and  by  the  Circuit  Court  ot  the  United 
States  for  the  District  ot  Oregon,  that  the 
state  has  the  peVwor  to  tax  mort^^ees  of  the 
land  ther^  though  owned  and  h^  by  citi- 
zens and  residents  of  other  states."  And  I 
quote,  further,  from  the  opinion  of  Chief 
Justice  Fuller  in  Bristol  v.  Washington  Conn* 
ty,  177  U.  a  189,  20  Sup.  Ct  686,  44  L  Ed. 
701:  'Tersons  are  not  permitted,"  he  said, 
"to  avail  themselves  for  their  own  benefit  vC 
the  latrs  of  the  state  in  the  conduct  of  busi- 
ness within  its  limits,  and  then  to  escape 
their  due  contribution  to  the  public  needs 
through  action  of  this  sort  whethw  takw 
tor  convenience  or  by  deelgn." 

I  say,  therefore,  that  It  seems  perfectiy 
ccmclnrive  that  the  state  of  Hls^aslppl  has 
not  (mly  the  power  to  tax  these  debts  and 
these  moi^tgagees  here  in  this  state,  without 
regard  to  the  dtunldle  of  the  owner,  but 
that  she  has  done  so  for  two  reasons:  First, 
becanse  this  right  or  Interest  of  the  mmt- 
gagee  In  the  lands  Is  by  our  statutes  "pn^ 
erty,"  and  prc^erty  which  can  al<me  hare 
existence  where  the  lands  He  In  the  state; 
and,  second,  because  the  parties  taking  these 
securities  on  the  land  lying  there,  wber& 
alone  these  securities  have  value  and  protec- 
tion by  our  laws,  have  by  their  own  act 
localized  and  fixed  the  situs,  not  <MDly  of  th& 
mortgages,  but  of  the  debts  as  well.  In  Mis- 
sissippi. It  is  Just  possible  that  the  decision 
of  this  court  In  State  v.  Smith,  68  Hiss.  79. 
8  South.  294,  Is  antiquated,  obsolete,  and 
ought  to  be  overruled.  It  is  in  conflict  wltb 
all  the  modon  decHsIcHis  cited  by  appellant 
in  this  case.  That  rule,  that  is,  that  the 
debt  follows  the  domicile  of  the  owner,  is 
ttw  jvt,  and  sonnd  in  ervtj  otbet  Con^^io- 
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vers7,  tiiAQ  for  the  purpose  of  taxation. 
Bat  for  this  purpose— that  la,  foe  taxation— 
I  r^>eat,  Inasmncb  aa  the  right  to  tax  and 
the  obligation  to  pay  taxes  la  dependent  up- 
on the  protectlcm  to  the  right  or  pn^erty 
aonght  to  be  taxed,  and  inaamuch  as  these 
debts  ar«  dependent  for  thedr  enforcement, 
and  therefore  for  their  whole  ralne,  upon 
the  laws  of  Mississippi,  there  is  no  sound 
reason  why  they  may  not  be  treated  aa  pro[>- 
erty  In  this  state,  and  taxed  here.  But 
whether  correct  In  this  or  not,  the  case  of 
State  r.  Smith  has  no  application  whatever 
to  the  case  at  bar  from  Copiah  county, 
which  seeks  alone  to  tax  the  intereat  or  es- 
tate of  the  mortgagee  in  the  land.  F<nr  this 
Interest  'tt  property,"  does  not  follow  the 
owner,  and  can  have  no  otbw  situs  than  In 
Mlsslatippl,  where  the  mortgage  i»  recorded 
and  where  the  lands  lie. 

D.  A.  Scott;  for  appellant. 

The  state  of  MlssisBlppl  has  the  power  to 
tax  the  nonresident  grantees  and  owners  of 
the  notes  secured  by  tlie  trust  deeds  sought 
to  be  taxed  In  this  action.  This  question  will 
be  discussed  in  its  various  phases,  and  we 
will  consider:  (1)  The  Inherent  power  of  a 
sovereign  state  to  tax  any  and  all  property 
It  can  bring  under  its  power;  (2)  the  particu- 
lar right  of  the  state  of  Misalaslppi  to  tax 
this  character  of  property  of  nonresident  debt- 
«rB  by  virtue  of  the  statutes  of  Mississippi 
and  the  law  aa  annoimced  by  the  court  of 
last  reaort  In  that  state;  and  (3)  the  right 
of  the  atate  to  levy  a  tax,  in  this  particular 
Instance,  as  shown  by  the  contract  itself. 

a)  The  Inherent  powtt  of  a  sovereign  state 
to  tax  any  and  all  property  it  can  bring  under 
Its  power. 

Chief  Justice  Marshall,  In  the  case  of  Mc- 
Cnlloch  V.  State  of  Maryland,  4  Wheat  428, 
4  L.  Sa.  579,  aald:  **The  power  of  taxing  the 
people  and  their  property  is  essential  to  the 
very  existence  of  government,  and  may  be 
legitimately  exercised  on  the  objects  to  which 
it  is  applicable,  to  the  utmost  extent  to  which 
the  government  may  choose  to  carry  It*' 
Justice  Marshall,  in  this  case,  referred  to  the 
state  of  Maryland.  As  will  be  remembered 
In  that  historical  case,  the  question  Involved 
was  whether  or  not  the  atate  of  Maryland 
could  tax  a  national  bantc.  The  Supreme 
Court  decided  that  It  could  not  tax  a  national 
bank,  for  the  sole  and  only  reason  that  it  was 
a  part  of  the  methods  of  the  United  States 
government  for  raising  revenue.  Relative  to 
the  power  of  the  shite  to  tax  everything  save 
the  general  government,  the  court  said:  "The 
power  of  the  state  may  be  exercised  upon 
every  object  brought  within  Its  jurisdiction. 
It  Is  obvious  that  it  Is  an  incident  of  sover- 
eignty, and  la  coextensive  with  that  to  which 
it  Is  Incid^t  All  subjects  over  which  the 
sovereign  power  extends  are  objects  of  tax* 
atlon.  •  •  •  The  sovereignty  of  the  state 
«xtend8  to  everything  which  exists  by  its 
own  authority,  or  Is  i&trodoced  bylts  peir* 


mission.  If  we  measure  the  power  of  tax- 
ation residing  in  a  state  by  the  extent  of  sov- 
ereignty which  the  people  of  a  single  atate 
possess  and  can  confer  on  its  government,  we 
have  an  Intelligible  standard,  applicable  to 
every  case  to  which  the  power  may  be  ap- 
plied." McOnlloch  T.  Maryland,  4  Wheat 
428,  4  L.  Ed.  579. 

So  It  seems  we  have  best  authority  for  the 
position  that  whatever  property  can  be  found 
in  the  state  of  Mississippi  la  subject  to  the 
power  of  the  state  to  tax  it  "Taxation  is 
emphatically  an  Inatance  where  the  state  has 
the  right  to  throw  aside  all  faction  and  look 
at  things  aa  they  are.  Accordingly,  atates 
frequently  tax  tangible  personalty  of  nonree- 
Identa  where  actually  situate  within  their 
borders."  This  la  quoted  from  the  recent 
and  well-considered  work  of  Mr.  B.  C.  Minor 
on  the  Oonfilct  of  Laws  or  Private  Interna- 
tional Laws. 

Another  view  of  the  right  of  the  state  of 
Mississippi  to  tax  this  property  after  It  has 
been  located  by  its  officers  is  the  principle  of 
taxation  as  to  the  correlative  of  protection. 
The  property  described  in  the  deed  of  trust  in 
this  record  is  located  in  the  state  of  Missis- 
sippi. The  grantees  in  that  deed  have  an 
equitable  interest  in  real  property  In  the  state 
of  Mississippi,  if  the  state  of  Mississippi 
should  withdraw  Its  protection  from  that  con- 
tract and  from  that  property,  the  interest  of 
the  grantees  would  at  once  become  value- 
less. In  sustaining  this  doctrine,  Chief  Jus- 
tice Woodward  of  the  Supreme  Court  of  Penn- 
sylvania, in  the  caae  of  Maltby  r.  Reading  & 
Columbia  R.  Co.,  62  Pa.  140,  aald.  In  an  opin- 
ion of  the  court  which  we  will  contend  la  au- 
thority upon  almost  every  phase  of  this  ques- 
tion, as  follows:  "The  principle  of  texatlon  as 
the  correlative  of  protection,  perfectly  Just  in 
itself.  Is  as  applicable  to  a  nonresident  as  to 
the  resident  owner,  becaase  civil  government 
Is  essential  to  give  value  to  any  form  of  prop- 
erty, without  regard  to  the  ownership,  and 
taxation  is  indlQ>ensable  to  civil  govern- 
ment •  •  •  It  Is  apparent  that  the  In- 
trinsic and  ultimate  value  of  the  loan  as  an 
Investment  reste  on  state  authority;  1.  e.,  the 
state  which  made  it  proi>erty  and  preserves 
It  as  property.  Then  it  would  seem  that  this 
sort  of  property,  more  than  any  other,  ought 
to  contribute  to  the  support  of  the  state  gov- 
ernment. And  I  suppose  it  Is,  upon  this 
ground  that  the  L^slature  discriminates  be- 
tween corporation  loans  and  private  debta  as 
objects  of  taxation.  The  artificial  debtor.  It- 
self a  creature  of  the  legislative  power,  and 
all  its  functions  derived  from  legislative 
grant  Is  so  dependent  upon  the  government 
It  lives  and  moves  anA  has  Its.  being  so  entire- 
ly by  favor  of  the  government  that  not  only 
what  It  owna,  bat  what  It  owes,  Is  thought 
fit  to  be  taxed."  In  speaking  further  upon 
this  Inherent  right  of  the  state,  the  same 
learned  court  said  in  the  same  cas^  at  page 
145:  "The  will  of  the  Legislature  is  final/ 
The  power  of  taratione  |^^^^^^^;^o^(^ 


81  80UTHEKN  BSPOBTBtB. 


atone  of  Uw  goTttnment  I>  lodged  exclndTe- 
I7  vltb  the  LeglBlatnre,  and  depends  wholly 
on  the  discretion  of  that  department  •  •  * 
So  long  as  they  confine  themselves  to  that 
which  is  the  nature  of  a  tax  law,  tiiese  pow- 
en  are  subject  to  no  Jadlclal  reTiew.  They 
are  responsible  only  to  the  people."  Maltby 
T.  Beading  &  Columbia  B.  Co.,  62  Pa.  140  et 
seq. 

In  speaking  of  the  case  of  Maltby  t.  Read- 
ing ft  Columbia  B.  Ga,  52  Pa.  140,  from 
which  the  abore  quotation  was  taken.  Jus- 
tice Field,  of  the  UMted  States  Supreme 
Court,  In  the  case  6f  State  Tax  on  Foreign- 
Held  Bonds,  82  U.  S.  SOO,  21  L.  Bd.  179,  said, 
at  page  321,  82  U.  S.,  21  L.  Ed.  179:  '*The 
case  of  Maltby  t.  Reading  ft  Columbia  R. 
Co.,  decided  by  the  Snpreme  Oonrt  of  Penn- 
sylvania. Is  relied  upon  by  counsel  In  support 
of  the  tax  question.  The  decision  In  that  case 
goes  to  the  full  extent  claimed,  and  holds 
that  bonds  of  a  corporation  held  by  nonresi- 
doits  are  taxable  In  that  state;  but  tt  Is  evi- 
dent, from  a  perosal  of  the  opinion  of  the 
court,  that  the  decision  proceeded  upon  the 
Idea  that  the  bond  of  the  nonresident  was 
Itself  property  In  the  state,  because  secured 
by  a  mortgage  on  property  there.  It  Is  un- 
doubtedly tme,"  said  the  court,  **Qiat  the 
Legislature  of  Pennsylvania  cannot  Impose 
a  person^  tax  upon  the  dtlsoiB  of  another 
state,  but  the  constant  practice  Is  to  tax  prop- 
erty within  our  jurisdiction  which  belongs 
to  nonresidents."  And  again:  "There  must 
be  Jurisdiction  over  either  the  inroperty  or  the 
person  of  the  owner,  else  the  power  cannot 
be  exercised;  but  wbu  tbe  property  Is  with- 
in our  Jurisdiction,  and  enjoys  the  protecticm 
of  our  state  goveniment,  it  Is  Justly  taxable, 
and  It  la  of  no  moment  that  the  owner,  who 
Is  requbed  to  pay  the  tox,  resides  elsewhere. 
There  Is  no  donbt  of  flie  coRectness  of  these 
views." 

In  this  case  Just  died.  In  which  Justice 
Field  approved  the  holding  of  the  Pennsyl- 
vania Supreme  Court,  he  w«it  on  to  decide 
that  a  certain  bond  held  by  a  nonresident  was 
not  taxable  under  a  certain  statute  passed 
by  the  state  of  Pennsylvania;  but  his  deci- 
sion proceeded  i^on  the  grounds  that  a  tax 
Imposed  In  that  way  would  Impair  the  con- 
tract between  the  raUroad  company  and  the 
foreign  htrider.  In  so  far  as  tbe  Penni^lTanJa 
case  of  Maltby  v.  Reading  &  Columbia  B.  Co. 
Is  applicable  to  the  question  before  this  cotut 
In  MlsslBs^,  It  has  been  aroroved  by  the 
Snpreme  Court;  for  in  this  case  tbe  prop- 
erly upon  wblcb  the  deed  of  trust  was  given 
Is  located  In  tbe  state  of  Mlsslssli^i,  bence 
Hw  r^ht  vt  the  state  ot  Mississippi  to  tax. 
All  Qie  property  In  tbe  state  of  Mississippi, 
of  whatever  nature  or  Und,  in  wbaterer  form 
<Mr  place.  Is  subject  to  taxation,  unless  exempt 
bylaw.  Ann.  Code  Miss.  1882,  i  8744. 

^  The  particular  right  of  the  steto  of 
Mlsslsslrol  to  tax  this  cliaracter  of  pn^rty 
at  nonresident  creditors  by  virtue  of  the  stat- 
utes of  Mississippi  and  Ibe  law  as  announced 


by  13ie  courts  of  last  Tesort  In  Hat  ttaito 
and  throughout  the  country. 

As  a  matter  of  reason,  of  Justice,  and  of 
policy,  It  Is  difficult  to  perceive  why  tbe 
state  of  Mississippi  should  not  tax  a  foreign 
corporation  for  loidlng  money,  taking  mwt- 
gages,  and  transacting  the  same  character 
of  basins  for  which  It  does  impose  a  tax 
upon  citizens  of  that  state  and  all  domestic 
corporations.  Why  should  a  foreign  corpo- 
ration be  allowed  tiiat  advantage  over  a  do- 
mestic corporatlont  Becurrii^  again  to  that 
well-conBldered  case,  Maltby  v.  Beading  & 
Columbia  B.  Co.,  we  wish  to  point  out  .the 
fact  that  this  was  a  salt  in  which  a  tax 
upon  bonds  Issued  by  the  defendant  railroad 
company  was  Imposed  on  nonresident  hold- 
ers, and  the  court  sustained  the  tax  as  l^L 
"As  to  the  nonresldence  of  tbe  holder  of  the 
loan.  It  Is  undoubtedly  true  that  the  Legts* 
lature  of  Pennsylvania  cannot  lmp<ne  a  per- 
sonal tax  upon  the  citizens  of  another  state; 
but  the  constant  practice  Is  to  tax  property 
within  our  JuEisdlctlon  which  belongs  to  non- 
residents. *  *  *  There  must  be  Jurisdic- 
tion over  dUier  the  person  or  the  property  of 
the  owner,  else  the  power  cannot  b'*  nerds- 
ed;  but  where  the  property  to  within  our 
JUTlsdlctlmi,  and  enjoys  the  protection  of  our 
state  government,  it  Is  Justly  taxable,  and  It 
to  of  no  moment  that  the  owner,  who  to  re- 
quired to  pay  the  tax,  Uvea  elsewhere.  Tbe 
duties  of  sovereign  and  snbjecta  are  rec^ 
rocal,  and  any  person  who  to  protected  by 
government  in  his  person  or  property  may  be 
compelled  to  pay  for  that  protectton.**  Malt- 
by V.  Beading  ft  Columbto  B.  Co.,  52  Pa.  146; 
Hood's  Bstate.  21  Pa.  114;  West  Chester 
School  Dlst  T.  Daillngton,  88  Fa.  157. 

In  discussing  the  subject  of  nonresident 
creditors  and  thdr  liability  to  taxation.  It 
will  not  be  attempted  to  deny  that  certain 
courte  have  held  that  tbe  situs  of  a  debt  to 
the  domicile  of  Ito  owner;  but  we  believe 
that  the  Court  at  J^ipeate  of  New  Tork  waa 
right,  and  should  contrtA  thto  question,  wben 
It  said:  "The  fiction  or  maxim,  'Mol^ 
Bonam  sequnntur,'  to  by  no  means  of  imi- 
versal  application.  like  othw  fictltm,  it  has 
its  spectol  uses.  It  may  be  resorted  to  wben 
convenience  and  Justice  so  require.  In  otiier 
circumstances,  tiie  tmtb,  and  not  the  fiction, 
offords,  as  it  plainly  ot^ht  to  afford,  tbe  rule 
of  action.  The  proper  use  of  1^1  flcttona 
is  to  inev«it  injustice.  'No  fiction,*  says 
Blackstone,  'shall  extraid  to  work  an  Injury; 
Its  proper  operation  being  to  prevent  a  mis- 
chief or  ranedy  an  inconvenlmce  which 
might  result  frmn  the  general  rale  of  law.* 
So  Judge  Story,  referring  to  the  situs  of 
goods  and  chattels,  observes:  fChe  genoal 
doctrine  to  not  controverted,  and  although 
movables  ate  for  many  purposes  to  be  deem- 
ed to  have  no  ^tns,  except  tlut  of  the  domi- 
cile of  tiie  owner,  yet,  ^s  being  but  a  legal 
fiction,  It  yields  whenever  it  to  necessary,  for 
the  purpose  of  Justice^  that  the  actual  situs 
of  the  thing  should  be  eKam:^^  ^^i^gls. 
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qatte  perttnently,  I  think,  to  the  present 
qoestloD:  'A  nation  within  whose  territory 
any  personal  property  is  actnally  situated 
has  sn  entire  dominion  over  It,  while  there* 
in,  In  point  of  sovereignty  and  jurisdiction, 
as  it  has  over  ImmoTable  property  situat- 
ed there.'  I  can  tbinfc  of  no  more  just  and 
appropriate  exercise  of  the  sovereignty  and 
Jurisdiction  of  a  state  or  nation  over  proper- 
ty situated  within  it  and  protected  by  Its 
laws  than  to  compel  It  to  contribute  toward  , 
the  maintenance  of  the  government  and  law." 
Hoyt  V.  Com'rs  of  Taxes,  23  N.  T,  224. 

It  would  seem  that,  when  Blackstone  and 
Story  are  at  one  as  to  the  situs  of  personal 
property  and  bow  It  should  be  regarded,  a 
court  will  not  be  far  wrong  wtiicb  follows 
such  distinguished  leadership.  So  much  for 
the  oft-quoted  and  misused  doctrine  of  the 
situs  of  personal  property  for  the  purpose  of 
evading  taxation.  The  case  from  which  the 
quotation  above  is  taken  dedded  that  the 
personal  property  of  a  nonresident,  which  la 
sltoated  In  tlie  state  of  New  York,  Is  liable 
to  taxation.  Hoyt  t.  Com'rn  of  Taxes,  28  N. 
T.  224.  Personal  property  may  be  taxed 
where  it  is  permanently  located.  Mills  t. 
ThorDton,  26  111.  300,  79  Am.  Dec  877. 

In  the  case  of  Com.  v.  Qalnes,  80  Ky.  489, 
a  tax  levy  was  made  upon  barrels  of  whisky 
In  a  warehouse  situated  In  Kentntdcy,  wbtch 
had  been  sold  to  a  nonresident,  but  which 
remained  In  the  warehouse.  The  court  said: 
"Whether  the  whisky  listed  by  the  county 
court  belonged  to  residents  or  nonresidents, 
Its  worth  or  ralne  on  the  tOth  of  January, 
1880,  was  subject  to  taxation  under  the  equal- 
ization laws,  and  there  la  hardly  any  room 
for  any  sound  aigumcmt  on  the  propoidtlon, 
as  We  lex  scrlpta  eat*  The  relattve  rights 
and  equalities  which  may  exist  between  the 
owner  and  the  possessor  of  the  wldsky  can- 
not alfect  the  srawer  ct  the  state  to  anthorlae 
Its  asseesment  to  either  of  them,  as  the  Leg* 
Islatore  may  deem  most  prudent  and  apt  to 
result  In  secnring  taxes  therefrom." 

In  the  same  line  of  thought  a  Michigan 
court  held:  "A  mortgage  of  land  so  far  par- 
takes of  the  charactw  of  realty  that  It  la 
competent  fbr  the  Legislature  to  provide 
that  the  mortgage  of  a  nonresident  mortgagee 
shall  be  taxable  Trtiere  the  land  Is  situated." 
Gtmmum  Council  t.  Board  of  Aasessors,  9f 
Ulch.  78,  SI  N.  W.  787,  16  U  a  A.  69. 

The  state  can  tax  all  that  la  within  Its 
bcnmda,  or  which  recetves  protection  from 
its  laws,  onlew  exempt  by  the  Oonstltntlon 
of  the  United  States  or  of  the  state  Itself. 
Easton  Bridge  t.  Northampton  County,  9  Fa. 
41&  The  money  of  a  foreign  credl1»r,  loan- 
ed to  a  dtlaen  of  this  state,  can  be  taxed 
at  the  residence  of  the  debtor.  Flttsbnrg, 
etc  B.  Co.  T.  Com.,  66  Pa.  7S,  6  Am.  Rep. 
844.  Thia  case  la  baaed  on  the  case  of  Maltby 
T.  Beading,  ete.,  B.  Co.,  snpra.  A  tax  upon 
bonds  and  mortgages  and  mortgagea  and  eoor 
tracta  is  properly  aaacssod  In  the  town  when 
848o.-«2 


the  mortgagee  resides.  Bedfield  t.  GenQsee 
County,  1  Clarke  Oh.  43. 

In  the  case  of  Mumford  t.  Bewail,  11  Or. 
67,  4  Pac.  585.  60  Am.  Bep.  462,  the  court,  In 
discussing  the  right  of  the  state  of  Oregon 
to  tax  a  nonresident  mortgagee,  or,  more 
properly,  a  mortgage  held  by  a  nonresident, 
said:  "All  subjects  and  tilings,  as  well  as 
persons,  over  which  the  power  of  a  state 
extends,  may  be  taxed.  The  sovereignty 
of  the  state  extends  to  everything  which  ex- 
ists by  its  own  authority  or  Is  Introduced  by 
ite  permission.*  Marshall,  O.  J.,  In  McCul- 
loch  V.  State,  4  Wheat.  428,  4  L.  Ed.  579. 
'A  mortgage,  as  snch.  Is  incorporeal  property. 
It  may  be  the  subject  of  taxation;  for  the 
objects  and  sources  of  taxation  are  In  gen- 
eral bounded  only  by  the  Jurisdiction  or  ter* 
rltorlal  limits  of  the  state,  and  extend  to 
and  embrace  all  privlle^j^s  and  rights,  prop- 
erty, or  franchises  not  exempted  In  the  or- 
ganic law.'  Sneed,  J.,  In  Harrison  v.  WllUs, 
7  HeUk.  85,  19  Am.  Rep.  €04.  'Concede  tliat 
the  debt  accompanies  the  respondent's  per- 
son and  is  .  without  the  Jurisdiction  of  the 
state.  But  the  security  she  holds  is  Oregon 
security.  It  cannot  be  enforced  in  any  other 
Jurisdiction.  It  Is  local  In  Oregon  absolutely 
as  the  land  which  it  binds.'  The  question  Is 
wholly  one  of  power,  and  since  the  power  of 
the  state  over  the  mortgage  Is  as  exclusive 
and  as  complete  as  over  the  land  mortgaged, 
the  mortgage  la  subject  tp  taxation  by  the 
state,  unless  there  Is  a  constitutional  limi- 
tation to  the  contrary." 

It  may  or  may  not  be  urged  before  this 
court  that  this  tax  would  Impair  the  obliga- 
tion of  the  contract  There  can  be  no  merit 
in  any  snch  argument,  and  we  will  discuss 
It  only  referring  to  the  very  pertinent  re- 
mark made  by  the  case  we  have  Just  been 
examining,  Mnmfwd  v.  Sewall,  11  Or.  69, 
4  Pac.  685,  60  Am.  Bep.  462:  "If  an  act  tax* 
Ing  mortgages  impairs  the  obligation  of  the 
contract,  it  impairs  such  oUlgatlon  in  every 
case  of  mortgagee,  Inespectlve  ct  the  retf- 
dence  of  the  parties  to  It"  If  a  tax  by  the 
state  of  Hteslsslppi  would  Impair  the  con- 
tract, almllar  ta^a  made  within  the  state 
of  Mlssiasippl  would  impair  the  contract  ot 
every  mortgage,  trust  deed,  or  other  evi- 
dences of  Indebtedness  which  Mlsslsslpid  has 
the  undoubted  right  to  tax.  Besttaig  abso- 
lutely upon  the  authority  above  stated  In  re- 
gard to  the  Impairmenta  of  contracts,  we 
will  leave  this  part  of  the  subject  as  we 
consider  the  reasoning  unanswerable. 

Betnming  to  the  que8tl<m  of  the  right  of 
the  state  to  tax  a  nonresident  creditor,  In  ac- 
cumulating anthoritlea,  we  will  call  the 
court* a  attention  to  and  aak  Ita  considenitlon 
of  Buck  v.  Miner,  Treasurer  of  Tippecanoe 
Oonntr,  147  Ipd.  689,  46  N.  B.  647,  47  N.  B. 
8,  87  L.  B.  A.  384,  62  Am.  St  Bep.  436.  In 
that  case  the  court  aald,  in  regard  to  thto 
fiction  of  the  dtus  of  penumal  property: 
"The  litu  of  snch  penonal  xatrgtaetf  for  the 
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purpose  of' taxation  does  not'always  or  neces- 
aarUy  follow  the  domicile  of  tha  owner, 

*  *  *  If,  therefore,  tiie  personal  propert7 
Is  med  In  ttito  states  It  wUl  be  assessed  hen, 
even  tlioagta  tbe  owner  may  reside  elsewhere; 
and  this  most  be  tme  of  credits  and  moneys, 
as  well  as  other  forma  of  personal  property. 

*  *  *  It  he  HTed  here  and  did  buatneeB 
in  the  state,  having  with  blm  his  money, 
stocks,  bonds,  notes,  and  mortgages  as  the 
capital  and  mfeans  of  doing  such  business, 
thai  it  would  be  Immaterial  whether  be  might 
claim  dtizenahlp  in  some  other  state  or  not 

*  *  *  The  law  cannot  thus  be  vraded. 
Hla  property,  so  used  in  biulnesa  and  so  held 
in  the  state,  would  be  subject  to  taxation." 
Buck  T.  HiUer,  147  Ind.  689,  45  N.  B.  647, 
37  L.  B.  A.  884^  02  Am.  St  Bep.  438.  Bee, 
also,  Colbert  t.  Leake  County,  60  Miss.  342.  ' 

In  discussing  the  prt^irle^  and  Justice  of 
the  TlewB.  stated  in  the  abore  case,  the  same 
court,  on  a  rehearli^  of  the  same  case,  made 
the  following  pertinent  remark:  "Tbe  prop- 
oty  owner,  to  be  sure,  may  tuTe  certain 
occasional  twinges  of  c<»isciaice  that  he  Is 
sponging  off  tiie  community,  that  fa«  is  recetr- 
ing  the  benefit  of  the  law  for  the  protection  of 
bis  property,  that  the  courts  are  opoa  to  him 
for  the  collection  of  his  bonds  and  notes,  and 
the  foreclosure  of  his  mor^ges;  In  a  word, 
that  all  hla  personal  property  and  business  In- 
terests are  as  carefully  guarded  as  !f  he  were 
a  dtlsen  of  and  domiciled  In  the  state.  But 
all  these  things  are  done  for  him  at  the 
expense  of  his  neighbors,  the  citizens  of  the 
state,  who  pay  their  taxes  regularly  from 
year  to  year."  Buck  r.  Miller,  147  Ind.  688, 
47  M.  B.  8,  87  L.  B.  A.  384^  63  Am.  St  Rep. 
4S8. 

Again,  the  court  said,  in  rather  plcturesqne 
language,  that  he  might  always  allege,  as  he 
had  done  now.  "tbat  he  was  a  citizen  of  and 
domiciled  in  another  state,  then  his  personal 
property,  subject  to  taxation,  like  the  youth's 
gold  under  tbe  rainbow,  will  always  be  a 
little  further  off,  and  so  escape  taxation  alto- 
gether." Buck  V.  Miller,  147  Ind.  580,  47  N. 
B.  8.  87  L.  B.  A.  884,  62  Am.  St.  Bep.  436. 

A  Nebraska  court,  holding  tbe  same  doc- 
trine of  taxing  property  where  found,  wheth- 
er of  a  nonresident  creditor,  says:  "The  pow- 
er of  the  Legislature  to  separate,  for  the 
purpose  of  taxation^  the  situs  of  pereonal 
property,  whether  of  a  taxable  natnre  or  In 
the  form  of  chosea  In  action,  from  the  doml- 
ctle  ot  tbe  owner,  is  unquestioned,  and  If  any 
such  property  In  any  form  is  within  its  Jnrfs- 
diction  it  may  tax  It"  Finch  t.  York  Coun- 
ty, l»  Neb.  62,  26  N.  W.  589,  56  Am.  Bep. 
741.  The  Nebraska  case  cited  In  support  of 
its  doctrine,  Griffith  t.  Otfter,  8  Kan.  1S66, 
and  Hoyt  v.  Com'rs,  28  N.  T,  224. 

An  XlUnois  court  said  In  regard  to  this 
matter:  "If  the  owner  be  resident  Id  the 
state,  there  Is  Jurisdiction  over  bis  person 
and  over  bis  credits  also,  which  In  legal  con- 
templation, tn  .ttie  lOMdnce  of  aiiythhlg  show- 
ing that  they  liave  a  situs  elsewhere,  ac- 


company blm.  If  tb«  owner  Is  absoit,  but 
tbe  credita  are  In  fact  ben,  In  Che  banda  of 
an  agent  for  collectton,  they  have  a  attus 
here  for  the  jni^nse  of  taxation,  and  ttwre 
Is  Jurisdiction  over  tbe  thing."  Ooldgart  t. 
People,  106  ni.  25. 

The  only  collection  tibat  la  contemplated 
by  kiw  la  tbe  collection  which  it  can  enforce, 
and  the  only  mode  of  enfOTdng  a  collection 
of  this  debt  is  not  only  actually  in  the  courts 
of  the  state  of  Mississippi,  but  also  by  an 
express  stipulatian  In  the  trust  deed  itsdf  it 
is  so  provided. 

There  is  another  view  to  take  of  tUs  cas^ 
which  it  would  seem  would  inferentlally  give 
tbe  right  of  taxation  to  tbe  state  of  Hlads- 
slppi.  If  a  mmresident  creditor,  owning 
mortgages  and  holding  notes  secured  by  deeds 
of  trust  and  other  evidences  of  indebtedness, 
shonld  die  at  lils  foreign  domicile.  Us  estate 
in  Misslsslppt  would  be  administered  br  an 
ancillary  admintotrator,  apptdnted  and  re- 
siding In  Mississippi;  and  according  to  the 
laws  of  that  Jurisdiction  prop^ty  In  tbe  bands 
of  such  administrator  In  Mlssistippl  conld 
undoubtedly  be  taxed,  although  belonging  to 
the  estate  of  a  ftoelgner.  Should  the  corpora- 
tion owning  such  pnqwrty  go  into  tbe  banda 
of  a  receiver,  an  ancillary  receiver  In  the 
state  of  Mississippi  would  be  anwlnted,  and 
all  property- in  such  ancillary  receiver's  banda 
would  be  taxed  by  the  state  of  Mississippi. 
Minor,  Conflict  of  Laws,  i  105;  Beyuolds  v. 
Stockton,  140  U.  8.  254,  267,  11  Sup.  Ot  773. 
85  L.  Ed.  464;  Bockwell  v.  Bradshaw,  67 
Conn.  0,  34  Atl.  758. 

So  far  we  have  seen  and  established  by  the 
Weight  of  anthority  from  the  highest  courts 
In  iany  Jurisdictions,  first,  that  the  state  can 
tax  anything  within  ita  Jurisdiction  and  iwop- 
erty  which  It  protects;  secondly,  that  It  can 
tax  this  character  of  property,  although  the 
owners  thereof  are  nonresldenta  of  the  state. 
Now  It  is  our  purpose  to  show  that  the  state 
of  Mississippi  has  taxed  this  character  ot 
property,  and  has  sustained  t^-  Ita  own  de- 
cisions ita  positlML 

Section  3757,  Ann.  Code  Miss.  1892,  pro- 
vides Bs  foHowa:  "Every  pmon.  resident  or 
nonresident,  whether  corp<wate  or  otherwise, 
and  the  agent  of  such  nonresident,  having 
money  loaned  at  Interest  in  this  atatej  or 
employed  in  the  purchase  or  discount  of 
bonds,  notes,  hills,  checks  or  other  secnritieB 
for  money,  ot  onployed  In  any  ktad  of  trade 
or  business,  bAibII  be  taxable  for  the  same 
In  tbe  county  In  which  person  shall  tetide, 
or  have  his  place  of  business,  or  be  tempo- 
rarily -located  at  the  time  of  tiie  asecasment** 
etc  The  corporation  lending  money  on  the 
instrument  In  question  was  temporarily  lo- 
cated, 1^  and  through  Ite  agente,  where  the 
loan  was  negotiated  and  the  Instruihent  exe- 
cuted. This  Is  shown  by  the  instrument  It- 
self. There  must  have  been  an  agent  resi- 
dent th^e.  A  loan  cannot  negotiate  and 
eonsummate  itself.  This  instnunott  Is  sign- 
ed, sealed,  and  exeented  in  tb*  state  hC  Ida- 
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slsBlppl.  Tbe  agent  of  the  gra&teei  must 
have  been  there  at  its  dellverr,  at  tbe  time 
tbe  money  waa  turned  orer  to  tbe  grantors, 
and  under  the  precedli^  section  can  be  and 

is  taxed. 

Tbe  Supreme  Court  of  MIsslBStppl,  In  Bank 
of  U.  S.  T.  State  of  Mississippi.  12  Smedes 
&  M.  458,  said:  "The  object  of  tbls  law 
appears  to  have  been  to  Impose  a  tax  upon 
all  property  and  all  money  loaned  In  tbls 
state,  wltb  certain  exceptions,  without  any 
express  reference  to  the  residence  of  tbe 
owner.  Tbe  terms  employed  are  general,  and 
there  seems  to  be  no  reason  to  presume  a  dla- 
crimination  in  favor  of  nonresidents.  Those 
who  have  property  In  the  state  look  to  the 
government  for  its  security,  and  for  means 
to  enforce  contracts  In  regard  to  It.  What 
tbe  state  thns  protects  and  r^olates.  It  has 
the  right  to  tax.  Tbls  power  has  its  founda- 
tion in  society  Itself.  It  Is  regulated  by  all 
for  tbe  benefit  of  all."  This  doctrine  was 
sustained  in  another  Mississippi  case,  tIs., 
Coulsott  Harris,  48  Miss.  728,  and  nnmer- 
ons  cases  cited  therein. 

As  has  been  stated  and  r^terated,  courts 
have  sustained  taxation  npon  notes,  where 
the  paper  evidences  of  the  hidebtedness  hap- 
pened to  be,  regardless  of  tbe  locality  of  the 
creditor's  residence.  Redmond  v.  Gom'rs,  87 
N.  C.  122;  Wilcox  T.  Bllla,  14  Kan.  688,  IB 
Am.  Itep.  107;  Pop^eton  r.  YunhlU  Ooonty, 
8  Or.  837. 

It  may  be  urged  that  tills  property  Is  liable 
to  taxation  at  the  residence  of  the  creditor. 
Tbls  is  immaterial.  Double  taxation  can 
only  spring  from  tbe  act  of  one  mnniclpallty 
and  sovereign  power.  An  owner  of  property 
has  no  tight  to  dictate  to  the  state  of  Missis- 
sippi when,  how,  and  where  it  shall  tax 
property  found  in  its  Jurisdiction  or  protect- 
ed by  its  laws.  It  Is  a  well-established  doc- 
trine tliat  a  state  in  which  a  foreign  corpo- 
ration does  business  may  levy  a  tax  on  tlie 
capital  stock,  even  though  all  of  snch  sto^ 
is  held  by  nonrertdents.  Com.  v.  Gloucester 
Ferry  Co.,  98  Pa.  106.  Thus,  shares  of  stock 
in  a  corporation  are  usnally  taxable  at  the 
dondcUe  of  the  owner,  not  of  the  corpora- 
tion. Bradley  v.  Bander,  86  Ohio  St  26,  88 
Am.  Rep.  647;  Nashville  v.  Thomas,  0  Cold. 
600;  Worth  v.  Ash  County.  90  N.  0.  409. 
But  the  right  of  tbe  state  of  the  corporation's 
domicile  also  to  levy  a  tax  upon  tbe  same 
stock  la  admitted.  Tappan  v.  Bank,  19  Wall. 
490,  22  L^  XCd.  189;  Faxton  v.  McCosb.  12 
Iowa,  527;  American  Coal  Co.  v.  Allegany 
Oou.  69  Md.  186. 

Another  phase  of  the  question  of  exemption 
from  taxatl(Hi  ot  a  foreign  creditor  or  of  a 
domestic  Is  this:  That  all  such  exemptions 
must  be  affirmatively  shown;  otherwise,  it 
will  be  assumed  that  the  Legislature  intended 
tiiey  should  be  taxed.  The  l^slatlve  intent 
must  be  expressed  In  clear,  nnainblguous 
terois;  and  It  Is  the  province  of  this  defend- 
ant to  show  that  Mississippi  has  positively 
mieimHea  titia  property  from  taxation.  JtaU- 


road  Oo.  V.  Thomas,  65  Miss.  563,  6  South. 
108;  Ice  Co.  v.  City  of  Greenville,  69  Miss. 
86,  10  South.  574.  And,  fnrther,  the  language 
of  the  statutes  of  taxation  must  be  construed 
favorably  to  the  state,  and  exemptions  not 
clearly  given  or  existing  by  necessary  in- 
ference  cannot  be  allowed.  State  v.  Sim- 
mons. 70  Miss.  486,  12  South.  477. 

(3)  The  light  of  the  state  of  Mississippi 
to  levy  a  tax  in  this  particular  instance. 

This  light  is  based  on  sections  3744  and 
8767,  which  have  been  quoted.  Code  Miss. 
1889,  {  was  almost  identically  the  same 
In  language  as  section  S7S7  of  the  Annotated 
Oode  of  1892.  In  construing  that  section— 
I.  e..  497  of  the  Oode  of  1880— the  Supreme 
Court  of  the  state  of  Mississippi,  In  the  case 
of  Stete  V.  Smttb,  68  Miss.  79,  8  South.  294, 
construes  the  words  to  mean  that  money 
loaned  or  employed  In  the  state  of  Mississippi, 
where  the  person  resides  or  has  his  place  of 
business  or  location,  or  any  agent  in  the 
state,  is  taxable.  This  was  a  case  In  which 
the  supervisors  of  Madison  county  placed  up- 
on  the  assessment  roll  certain  loans  of  the 
American  Freehold  Mortgage  Company,  Lim- 
ited, tho  Dundee'  Mortage  Company,  Limit* 
ed,  and  several  other  companies,  who  are 
nonreeId«it  corporations.  The  facts  showed 
that  the  borrowers  ot  these  sums  bad  applied 
to  one  Powell,  an  attorney  at  taw  in  Madi- 
son county,  for  money,  and  that  he  acted  as 
the  agent  of  the  borrowers  and  as  their 
broker,  for  a  commission  paid  by  them,  and 
secured  loans  for  the  companies  above  nam- 
ed; but  Judge  Campbell,  speaking  tor  tbe 
court,  said:  "There  can  be  no  donbt  that 
where  an  agency  is  created  in  this  state  for 
the  loaning  of  money,  and  the  buslneBS  of 
loaning  money  Is  carried  on  here,  this  stete 
being  the  locality  in  which  the  transaction 
is  begun  and  completed,  and  tbe  debt  ac- 
quires a  situs  here,  from  the  course  of  deal- 
ings between  the  lenders  and  the  borrowers, 
through  the  agency  here.  It  Is  texabte  money 
sent  here  from  abroad  to  be  loaned,  and  la 
nndonbtedly  subject  to  taxation." 

There  can  be  no  doubt  of  what  he  meant, 
and  upon  this  case  we  migbt  almost  rely. 
The  facto  in  this  case  now  before  tbe  court 
undoubtedly  show  where  the  loan  was  made. 
The  trust  deed  In  the  record  Is  a  printed  In- 
strument The  words  describing  the  loca- 
tion of  the  property  In  the  state  of  MisslsBlppl 
are  printed  therein.  It  contains  the  follow- 
ing clause:  "The  contract  embodied  in  this 
conveyance  and  the  notes  secured  hereby 
shall  be  construed  according  to  the  laws  of 
the  state  of  Mississippi,  where  the  same  is 
made."  If  the  contract  was  made  In  Mis- 
sissippi, It  must  have  been  made  by  an 
agent  of  the  company,  and  that  agent  of  the 
company  must  have  had  in  his  possession 
money  sent  him  from  abroad  to  be  loaned, 
and  according  to  the  authority  of  State  v. 
Smith,  sppra.  It  Is  undoubtedly  subject  to 
taxation.  The  conrt  in  the  case  also  said; 
rrhfi  itate  Ddng  the  locality  In  jOiUak  tii^ 
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transaction  la  began  and  completed,  Qie  debt 
acq  aires  a  altos  bere,  In  the  course  of  deal- 
ings between  the  lender  and  the  borrower, 
tbrouglt  the  agency  establiBhed  here,  and  is 
taxable.*'  State  t.  Smith,  supra.  The  trans- 
actlOTi  must  hare  been  begun  where  the  money 
was  wanted,  and  must  have  been  complet- 
ed when  the  money  was  paid;  and  a  sol- 
emnly attested  and  ezecnted  deed  ot  trust 
shows  that  the  transaction  was  consummated 
by  an  agent,  who  subjected  the  money  and 
the  Instrument  and  the  Interest  In  the  prop- 
erty secured  thereby  to  the  Jnrladlctloa  of 
the  state  of  Mississippi. 

(4)  The  clause  contained  In  the  writtoi  con- 
tract, conveyli^  certain  property  In  the  state 
of  Mississippi  In  trust  to  David  Horton,  for 
the  use  of  the  ColoDlal  &  United  States  Mort- 
gage Company,  Limited,  in  words  following, 
to  wit:  "The  contract  embodied  In  this  con- 
Teyance,  and  the  notes  secured  thereby,  shall 
be  construed  according  to  the  laws  ot  the 
state  of  Mississippi,  whoeln  the  same  la 
made*'— localizes  and  domeatlcates  Uie  debt 
therdn  secm%d,  and  subjects  the  same  to 
tasatlOD  In  this  state.  In  determining  the 
obligation  ot  a  contract,  the  maxim,  "Mo- 
dus et  conventlo  legem  vlncunt,"  emphatically 
applies.  Minor's  Conflict  ot  Laws,  8  ISl,  p. 
441;  Warren  t.  Lynch,  6  Schna.  239;  Straw- 
bridge  T.  Robinson,  5  Gllman,  470,  60  Am. 
Dec.  420.  If  the  parties  to  the  contract  de- 
sire their  obligations  to  be  sucb  as  the  laws 
of  a  particular  state  would  prescribe  (wheth- 
er their  own  or  a  foreign  state),  they  may 
effect  this  result  In  aereral  trays.  Tb^  may 
express  In  their  contract  all  the  stlpulatlona 
which  would  be  Implied  by  the  laws  to  wbl6h 
they  bare  reference,  and  such  express  atlpit- 
latlons  will  prevail  over  the  mere  Implication 
ot  any  system  ot  law.  "Modus  et  couTentlo 
legem  Tlncunt"  Or  they  may  accompli^  the 
same  result  merely  by  declaring  their  Inteo- 
tlon  to  obligate  themselves  In  accordance 
with  some  particular  law.  The  provislona  ot 
that  law  then  become  as  much  the  same  ex- 
press stipulation  ot  the  contract  as  In  the 
farmer  case.  It  we  go  a  stq>  further,  and 
suppose  that  the  parties  have  made  qo  ex- 
press stipulation  at  all  In  their  contract  aa 
to  what  laws  shall  control  the  obll8;atlon  in- 
curred by  them  hi  respect  to  matters  on 
which  the  contract  Itself  la  allent,  bnt  that 
the  contemporaneous  declarations  and  all 
the  surrounding  drcumstances  show  that  they 
actually  had  the  law  of  a  particular  state  In 
mind  when  they  entered  into  the  contract,  It 
la  equally  dear  that  here,  also,  the  inten- 
tion ot  tbe  p^rtlea  mnat  flx  the  law  which 
Is  to  oetermlne  the  obligations  incurred  by 
them.  Minor's  Conflict  ot  Laws,  |  181,  pp. 
141.  142;  Jacobs  v.  Credit  Lyonnals,  12  Q. 
B.  Div.  589,  S96. 

The  clause  above  referred  to  localizes  and 
domestlcatea  executory  contracts.  Stevena 
V.  Qregg.  8D  Ky.  461, 12  8.  W.  775;  Hlbemla 
Kat  Bank  v.  Lacombe,  84  N.  T.  387,  38  Am. 
Bep.  618;  Baum  T.  Blrchall,  150  Pa.  164,  24 


Atl.  620,  80  Adl  St  Bep.  TO7;  Boblnaon  r. 
Queen,  87  Tenn.  446.  11  S.  W.  88,  8  U  B.  A. 
214,  10  Am.  St  Rep.  680;  Odell  v.  Gray.  15 
Mo.  337,  66  Am.  Dec.  147;  Feck  T.  Mayo,  14 
Vt  33,  3D  Am.  Dec.  205;  Mason  v.  Dousay, 
35  lU.  424^  85  Am.  Dec.  868;  Sboe  &  Leather 
Bank  V.  Wood.  1^  Mass.  563,  8  N.  B.  753; 
Grunwald  v.  Freeze  (CaL)  34  Pae.  73;  Price 
V.  Indaeth,  106  U.  8.  646;  Sturdivant  t. 
Bank,  60  Fed.  730.  9  G.  a  A.  256. 

Having  shown  by  the  above  cases  tbat  the 
contract  was  localized,  and  subject  to  all  tbe 
laws  of  the  state  of  Mlaslsslppl,  It  necessa- 
rily followa  that  it  was  subjected  to  the  laws 
concerning  taxation  the  clause  heretotbre 
referred  to.  The  clause  herebiftffe  referred 
to  located  the  slttu  of  the  delA  according  to 
the  Intention  ot  the  contracting  parties.  Tbe 
reasoning  Is  sustained  in  Stevens  v.  Gregg 
and  the  cases  following;  heretofore  cited. 

We  now  confidently  submit  the  proposi- 
tion that  the  case  ot  State  of  BUsslssippl 
Smith,  supra,  cannot  and  will  not  influence 
this  court  in  arriving  at  a  dedalon  adverse 
to  the  appellant,  for  the  manifest  reaaon  that 
the  tects  with  which  tlw  court  had  to  deal 
in  that  cue  are  not  anch  as  we  present  for 
the  conalderatlon  ot  the  court  on  thla  appesL 
In  thla  connection,  I  refer  especially  to  tin 
stipnlatton  in  the  ctmtract  or  deed  of  tnist; 
by  which  the  debt  sought  to  be  taxed  h»e 
is  secured,  and  to  which  I  have  called  the 
court's  attention  In  this  paragraph  of  my 
brief.  On  the  contrary,  we  indat  that  said 
debt,  by  reason  of  aald  cmitract  and  agree- 
ment, acquired  a  aitua  here,  troni  the  conrss 
of  dealings  between  the  lender  and  the  bor- 
rower, because  ot  the  tact  that  the  aald  con- 
tract or  transaction  ont  of  whldi  the  same 
arlsra  was  "begmi  and  completed"  In  this 
atate,  and  the  partlea  to  aaid  contract  wlU 
not  be  permitted  to  dispute  or  deny  this  Hct, 
after  having  admitted  It  to  be  a  fact  In  tbe 
most  solemn  mannw  known  to  the  law;  and 
aa  the  tranaactlon  was  thus  begun  and  com- 
plated  in  thla  atate,  unquestionably  the  debt 
thus  created  la  aa  much  liable  to  taxation 
aa  though  the  whole  transaction  had  taken 
place  or  arisen  between  resident  dtlaeos  ct 
this  atate. 

If,  however,  vre  are  mistaken  in  the  view, 
we  then  respectfully  aay  that  In  arriving  at 
a  decision  in  the  case  ot  State  v.  Smith,  su- 
pra, tbe  court  In  aome  nnaccountable  way 
fell  toto  error,  and  by  adhering  to  the  strict 
letter  of  fiction,  "Mobllia  persona  sequnntur," 
the  court  would  kill  tbe  olrit  ot  the  contract 
entered  Into  between  the  parties  above  men- 
tioned. The  flctl<m  in  tiiat  cas^  as  in  this, 
abonld  be  toned  to  yield  to  tbe  nde  of  facta, 
and  the  truth  and  faoneaty  of  tiie  transaction 
In  question,  and  should  not  be  reseated  to  by 
the  court,  because  It  la  not  required  by  Ju^ 
tice,  and  beeanae  tlie  drcumatances  and  tiie 
truth  of  the  case  should  now  be  adopted  as 
the  true  rule,  and  the  fiction  above  mentioned 
ahould  be  discarded.  We  therefore  submit 
that  If  the  Smith  Case  atenda  to  ^e  way  »t 
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a  reversal  bere,  it  Bbonid  be  oTennled.  It 
wIU  be  noted  In  the  Smith  Case  that  Justice 
Campbell  auotes  with  apprvral  the  opinion 
of  this  court  in  Jahler  t.  Bascoe,  62  Bliss. 
699,  where  It  was  said  "that  whether  peiv 
sonal  pn4>ert7  Is  situated  In  this  state  or  not 
Is  to  be  determined  by  referring  to  the  In- 
tent of  the  owner,  which  Intent  is  to  be  dbh 
coToed  by  all  the  surrounding  drcumstsn- 
ces."  It  Is  shown  dearly  In  the  ease  at  bar 
that  It  was  the  Intent  of  the  owner  of  the 
money  loaned,  as  well  as  the  borrower,  that 
the  property  should  be  and  was  dealt  with 
as  though  It  was  situated  In  this  Mate;  and 
to  empbMlse  this  Intention  on  the  part  of  tiae 
contracting  parties  they  expressly  stipulated 
that  the  contract  should  In  all  respects  be 
CMutmed  accordliq;  to  the  laws  of  this  state, 
and  to  further  empfaadxe  the  propOBlllon  Cor 
which  we  contend  said  parties  likewise  ex- 
pressly stipulated  and  agreed  that  the  said 
ecmtract  shall  not  only  be  crastrued  accord- 
li4  to  the  laws  at  tbe  state,  but  with  equal 
posltlTeness  they  assert  In  their  agreement 
that  the  transaction  from  which  It  arose 
was  made  In  the  state  of  Mississippi,  and  I 
ctfnnot  concelre  how  It  is  possible  for  tiie 
appellee  to  now  escape  tiie  force  and  effect 
of  tbe  written  ctmtract  and  admission  thus 
solemnly  made  by  it 

By  furtba  refermce  to  the  deed  of  trust 
securti^  the  debt  which  we  seek  to  tax,  it 
wlU  be  found  Oat  the  appdlee  evidently  ap- 
prehended that  tbe  erldenee  of  the  debt  se- 
cured by  that  Instrument  .would  In  all  inrob- 
abUity  be  taxed  In  order  to  protect  Itself, 
and  it  exacted  of  the  borrows  a  further 
agreement  in  the  face  of  said  deed  of  trust 
that,  should  the  Indebtedness  thereby  se- 
cured be  subjected  to  taxation,  tbe  boxrower 
should  be  liable  to  the  lender  or  its  assigns 
for  the  amount  thereof,  provided  that  tbe 
sum,  when  added  to  the  Interest  agreed 
upon,  should  not  exceed  the  rate  of  10  per 
cent,  per  annum.  It  Is  fair  to  assume,  per- 
haps, that  the  appellee,  when  making  the 
sttpnlatlon  to  tbe  eCTect  that  the  contract 
should  be  constrned  according  to  the  laws  of 
tbe  state  of  Misslss^i,  etc.,  had  the  usury 
laws  of  other  states  In  view,  and  intended, 
by  exacting  this  agreement  of  the  borrower, 
to  take  advantage  of  the  liberal  Interest  laws 
of  this  state.  They  will  not,  however,  be 
thna  pennltted  to  say  that  their  contract  Is 
to  be  controlled  In  this  regard  by  the  laws  of 
the  state  of  Mississippi,  and  at  the  same 
time  and  in  the  same  breath  to  say  that  the 
said  contract  shall  not,  for  tbe  purpose  of 
taxation,  be  controlled  by  the  laws  with  ref- 
erence to  the  latter  subject. 

Recurring  to  that  stipulation,  in  that  deed 
of  trust  above  mentioned,  wherein  and 
whereby  tbe  borrower  Is  required  by  the 
lender  to  pay  taxes  on  the  Indebtedness 
tfaer^  described  and  secured,  the  court  will 
observe  that  tbe  parties  to  that  cmtract  had 
in  view  current,  and  not  beck,  taxes;  and, 
moreov^,  ))y  a  fair  and  reasonable  construc- 


tion of  the  contract;  it  will  be  hdd  to  fan- 
brace  taxes  on  tbe  land  described  in  the  said 
deed  of  trust  and  not  an  obllgatUm  opon 
the  part  of  the  borrower  to  pay  any  taxes 
that  the  lender  may  be  subjected  to  as  the 
owner  of  the  Indebtedness  described  thor^. 
This  Is  clearly  manifested  the  Insertion  of 
tbe  subsequent  clause^  wherein  it  Is  provided 
that  the  contract  then  made  between  tbe  par* 
ties  should  in  all  respects  be  oonstroed  ac- 
cording to  tbe  law  of  tbe  state  of  Mississippi, 
where  the  same  vras  made;  for,  had  the  ap- 
pellee at  that  time  contemplated  that  It  was 
liable  for  taxes,  as  we  now  claim  It  Is,  this 
latter  clause  would  nevec  have  been  embod- 
ied In  the  contract  referred  to. 

If,  however,  we  are  incorrect  In  this  as- 
sumption-and  contention,  we  Insist  that  tbe 
contract  In  this  particular  Is  contrary  to  pub* 
lie  p(dlcy,  and  cannot  be  oiforced  by  any  pro- 
ceeding in  the  courts  of  Uds  state.  "Any 
pro^sionB  In  a  mortgage,  giving  the  mort- 
gagee advantages  not  pnq^erly  belonging  to 
the  contract  of  mortgage,  will  be  held  inoper- 
ative as  against  public  policy."  15  Am.  & 
B.  Bnc  of  Iaw,  p.  2;  Story,  Bqnl^  Juri«pm- 
dence,  }  1019.  The  Supreme  Court  of  New 
Jersey,  in  a  teey  vreU  considered  opinion,  in 
wlUch  numerous  authorities  are  collated  and 
discussed,  say  in  part:  "Whatever  tends  to 
injustice  or  oppression,  restraining  liberty, 
etc.,  when  embodied  «■  made  the  subject  of  a 
contract,  makes  the  contract  against  public 
policy,  and  therefore  void,  and  not  susc^ti- 
ble  of  mforconent"  Brooks  v.  Oooper,  26 
AtL  978,  21  L^  B.  A.  817,  86  Am.  St  Bep. 
pp.  798-799. 

(Bi  Appellee  is  Uable  for  mid  tak  any  event 
vrlU  be  required  to  pay  to  the  board  of  levee 
commissioners  fur  the  YaBoo-Misslss^l  Delta 
the  amount  claimed  to  be  due  said  board. 

The  whole  scheme  of  legldadon,  from  the 
time  the  board  of  levee  commls^onors  tor  the 
Xasoo-MlsslsBlppl  Delta,  above  mentioned, 
was  created,  during  the  year  0884  (Laws  1881, 
p.  140,  c.  168),  up  to  and  including  this  date, 
bidlcates  beyond  all  question  that  tiie  oibject 
and  purpose  of  the  lawmaking  power  tai  lliua 
creating  said  levee  board,  and  Investing  It 
not  <mly  with  power  to  collect  taxes,  but  the 
fact  that  the  taxea  thus  to  be  collected  were 
in  express  terms  leWed  and  assessed  by  the 
Legislature  on  all  ivoperty  of  Individuals  or 
corporations,  of  whatsoever  character  or  de- 
scription, which  was  either  directly  or  Indi- 
rectly protected  or  to  be  protected  by  tbe 
maintenance  of  a  line  of  levees  along  the  Mis- 
slss^i  river  trtmt  In  said  district  was  to 
require  them  to  bear  1h^  Just  pr^mrtlon  of 
the  burdens  Incident  to  the  construction  and 
subsequent  malntaiance  of  said  levees;  and 
In  furtherance  of  this  purpose  and  Intent  the 
Legislature  In  ISM,  In  the  act  which  created 
said  board,  eqiressly  levied  and  assessed  an 
ad  valorem  tax  against  the  property  of  In- 
dividuals of  18  mills  on  the  dollar  upon  the 
assessed  value  of  all  real  estate  and  personal 


propoty  In  the  (ront  counties  of 
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boma,  and  a  part  of  De  Soto,  and  a  similar 
tax  of  0  mlllB  upon  aU  such  property  In  the 
remaining  or  back  counties,  as  will  be  seen 
by  reference  to  section  IS  of  said  act  (Id.  p. 
151,  c.  168).  And  by  section  14  of  eald  act 
a  similar  ad  valorem  tax  was  levied  xspon  all 
tbe  property  of  railroad  companies  and  oth- 
er corpcH-ations  In  the  following  language: 
"Said  ad  valorem  tax  of  13  mills  or  9  mills 
on  the  dollar,  according  to  the  location.  Is 
hereby  levied  and  assessed  upon  all  the  prop- 
erty of  such  railroad  companies  or  other  cor- 
porations, and  the  tax  collectors  of  all  tbe 
counties  wherein  the  same  may  be  situated 
shall  collect  said  taxes  and  pay  tbe  same  over 
to  the  treasurer  of  the  levee  board."  Acts 
1884,  p.  140  et  sea.;  Const.  S  237. 

It  will  be  noted  that,  when  the  Legislature 
In  said  act  dealt  with  or  had  reference  to  the 
property  owned  by  Indlviduala,  it  expressly 
provided  in  section  13  that  the  tax  therein 
levied  and  assessed  should  only  affect  or  cov- 
er tbe  property  owned  by  such  indlvldnalB, 
real  and  personal,  in  the  front  counties;  but 
when  they  came  to  deal  with  railroad  compa- 
nies and  other  corporations  they  emphatically 
levied  and  assessed  the  tax  provided  for  in 
Bectl(m  14  vpon  all  property  owned  by  said 
corporations,  regardless  of  whether  the  same 
be  Bitoated  in  or  out  of  the  state  of  Hlssls- 
slj^  The  language  used  In  thna  levying 
and  assessing  said  tax  Is  too  clear  and  unam- 
biguous to  call  for  any  leflnement  or  even 
constmctlon,  unless,  perhaps,  it  may  be  said 
that  the  Lei^Iature  hi  thus  acting  transcend- 
ed its  authority  In  Its  eflFort  to  thus  Impose 
taxes  upon  corporations,  and  was,  tiierefore, 
ultra  vires.  To  this  I  think  the  answer  la 
that  it  appears  from  the  whole  act  that  the 
Legislature  Intended  that  every  character  and 
species  of  property  should  be  subject  to  the 
payment  of  taxes  thereby  levied,  and  that  by 
the  use  of  the  language,  "all  tbe  property  of 
such  corporations,"  the  Legislature  unmistak- 
ably Intended  to  tax  all  property  owned  by 
such  corporations  upon  which  they  had  the 
legal  rl^t  to  levy  and  Impose  a  tax,  and  I 
cannot  anticipate  that  the  counsel  for  appel- 
lee will  seriously  contend  that  the  Legislature 
was  not  authorized  to  so  levy  and  Impose  tbe 
tax  upon  such  property  as  we  seek  to  bold 
liable  in  this  proceeding. 

It  may  also  be  insisted  that  the  language 
used  In  the  first  part  of  said  section  14  of 
the  above-mentioned  act  limits  tbe  tax  to 
such  property  of  snch  corporations  as  Is  sit- 
uated within  the  limits  of  said  levee  district 
It  Is  true  that  at  first  glance  it  would  appear 
that  such  was  the  case;  but,  wben  carefully 
considered  and  properly  construed,  we  insist 
that  the  Legislature,  In  the  first  part  of  sec- 
tion 14,  merely  Intended  to  take  away  from 
the  corporations  therein  enumerated  any  ec- 
emptions  or  donations  of  taxes,  whether  by 
charter  or  under  special  law.  It  cannot  t>e 
said  that  tbe  taxes  provided  for,  levied,  and 
assessed  in  said  section  were  limited  in  any 
language  therein  used  to  property  which  was 


situated  in  the  levee  district.  Had  that  been 
tbe  Intention,  the  language  used  would  have 
so  limited  the  levy  and  assessment  of  those 
taxes.  That  the  property  tbat  we  seek  to 
hold  liable  to  taxation  In  this  case  is  pro- 
tected by  the  construction  and  maintenance 
of  the  levee  system  above  mentioned  will 
not  be  disputed.  lu  truth  and  In  fact,  but 
for  the  protection  atCorded  by  the  levees,  tbe 
land  upon  which  the  appellee  holds  security 
would  inevitably  be  subjected  to  annual  inun- 
dation. Its  value  destroyed,  and  the  security 
rendered  worthless.  It  is,  therefore,  but  right 
and  proper,  as  these  people  derive  all  tbese 
benefits  afforded  them  by  the  levees,  that 
they,  whether  resident  or  nonresident,  should 
bear  their  part  of  tbe  burden. 

We  eamestiy  Insist,  contend,  and  reltenite 
that  no  property  was  exempt  or  is  exempt 
from  the  taxes  levied,  assessed,  and  above 
referred  to;  and  we  again  call  the  court's 
special  attention  to  the  fact  that,  wbne  an 
exemption  from  taxation  Is  claimed.  It  be- 
comes the  duty  of  the  party  so  claiming  tbe 
same  to  point  out  under  what  law  they  claim 
the  exemption,  and  It  is  likewise  th^  im- 
perative duty  to  bring  themselves  by  com- 
petent and  irrefutftbte  proof  clearly  within 
the  ex»roptt(m,  and  this  appellee  has  not  done 
and  cannot  do  In  this  instance.'  Equity,  jus- 
tice,  honesty,  and  fair  dealing  as  with  one 
voice  cry  out  simultaneously  tiiat  this  appel- 
lee should  be  compelled  to  contribute  to  tbe 
support  and  maintenance  of  the  system  of 
levees  by  which  Itt  equally  with  individuals 
residing  in  the  levee  district,  is  protected. 
As  above  stated,  remove  tbe  levees,  and  tbe 
securities  held  by  these. people  in  enormous 
amounts  and  for  colossal  sums  would  at  once 
become  valueless,  while  with  the  levees  In- 
tact they  are  considered,  throughout  tbe 
length  and  breadth  of  the  land,  as  gtlt-edged 
paper.  In  support  of  the  doctrine  above  an- 
nounced, namely  the  right  of  Legislature  to 
tax  tbat  species  of  property  which  we  seek 
to  reach  In  this  proceeding,  I  desire  to  call 
the  court's  attention  to  the  following  a  nth  Mi- 
ties:  Cole  r.  Town  of  Srrol,  116  U.  3.  617; 
25  A.  &  E.  Bnc.  Law  (Ist  Bd.)  p.  184,  note  Z; 
Allen  V.  Leonard,  16  Qray,  202;  Mnmford  v. 
Sewall  (Or.)  4  Pae.  S85,  60  Am.  Rep.  402; 
State  V.  Branln,  23  N.  J.  Law,  484,  cited  In 
note  66  Am.  Dec.  524;  Battie  r.  Mobile,  44 
Am.  Dec.  438. 

It  appears  from  tbe  record  that  the  prop- 
erty sought  to  be  reached  for  the  purposes 
of  taxation  in  this  proceeding  baa  been  as- 
sessed by  tbe  board  of  supervisors  of  Coa- 
homa county  on  tbe  personal  assessmeit  nrils 
as  property  owned  by  appellant  In  the  state 
of  MlssIssippL  This  action  on  the  part  of 
l^ally  constituted  authorities  created  a  debt 
under  the  laws  of  our  state  against  the  ap- 
pellee, In  favor  of  the  stete,  Coahoma  coun- 
ty, and  the  levee  board,  for  taxes  due  on 
the  said  property  for  the  years  mentioned 
in  tbe  pleadings.  We  Instot,  furthermore, 
tiiat  tbe  action  of  Uw  board  o£.  raparlson 
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in  ttaofl  aesessing  said  property  for  taxes  li 
in  the  nature  of  a  Judgment  against  the 
appellee  for  the  debt  tbereby  created,  and, 
as  the  appellee  did  not  see  fit  to  test  this 
proceeding  upon  tbe  part  of  the  board  of 
superviBors  by  prosecntlng  an  appeal,  as  they 
had  the  legal  right  to  do,  they  are  now  pre- 
cluded from  denying  tbat  they  owe  the 
amount  of  this  debt  as  claimed  by  the  appel- 
lant. Moreover,  we  say  that  after  this  prop- 
erty was  assessed  for  taxes  a  Hen  Immediate- 
ly arose  against  the  property  therefor,  and 
thereafter,  when  the  attachment  for  this  debt 
was  sued  out  by  the  appellant,  and  garnish- 
ments served  npon  the  parties  residing  with- 
in the  state  who  were  indebted  to  the  appel- 
lee, the  fiction,  **Mobllla  sequuntur  personam," 
innat  Inevitably  yield  to  the  true  .facts.  In 
other  words,  we  say  that  this  appellee  owes 
the  debt  for  taxes  for  the  recovery  of  which 
this  suit  Is  Instituted,  and  tbe  situs  of  tbat 
debt,  as  well  as  tbe  property  assessed,  is  in 
the  state  of  Mississippi,  and  should  and  must 
be  made  to  respond  to  the  demands  of  the 
state,  county,  and  levee  board,  even  though 
we  admit  for  the  sake  of  argument  tbat  as 
an  ordinary  role  the  situs  of  the  debt  fol- 
lows the  person  of  the  owner.  Under  the 
peculiar  circumstances  of  this  case,  to  wit, 
our  laws  creating  the  lien  and  making  the 
taxes  assessed  by  the  proper  authorities  a 
debt  against  the  person  on  whom  the  assess- 
ment Is  made,  by  having  the  assessment  ap- 
proved and  proceeding  to  collect  this  debt  by 
attachment  and  garnishment,  we  have  clear- 
ly and  unmistakably  brought  the  property 
songbt  to  be  taxed  within  the  jurisdiction  of 
the  court,  and  the  situs  of  tbe  property  so  as- 
sessed Is  located  In  the  state  <>f  MIsslsalppt 
by  tbe  action  of  tbe  board  of  supervisors, 
supra,  and  by  reason  of  the  failure  of  ap- 
pellee to  avail  itself  of  Its  right  under  the 
law  to  pnwecote  an  appeal  from  tbe  action 
of  the  board  of  supervisors  in  so  assessing  It 
with  taxes  on  Its  said  prc^rty. 

Again,  referring  to  the  cases  cited  In  my 
aupplemental  brief,  and  more  partlcnlarly 
to  the  case  of  Blackstone  v.  Miller,  t  want  to 
say  to  the  court  that,  notwithstanding  tbe 
&ct  that  the  opinion  of  the  court  In  the  lat- 
ter case  hinged  npon  the  construction  of  a 
statute  of  the  state  of  New  York  opposing 
taxes  upon  the  transfer  of  property  In  that 
state,  yet  In  our  opinion  no  distlnctloQ  can 
be  drawn  between  tbe  statute  Imposing  sucb 
tax  and  the  general  statute  of  this  state  im- 
posing taxes  upon  all  property  not  expressly 
exempted  from  the  operation  thereof.  If, 
however,  I  am  mistaken  in  this  contention, 
I  stiU  Insist  tbat  the  I^lackston^MIlIer  Case 
18  abeolately  and  positively  decisive  of  the 
case  at  bar,  for  the  reason  that  the  property 
referred  to  In  that  -case  Is  in  all  respects 
identical  with  the  property  with  which  we 
have  to  deal  here;  and,  as  the  Supremfe 
Conrt'held  distinctly  that  the  debt  or  debts 
due  by  dtlzens  of  New  York  -to  nonresident 
«ftlseiu  of  ininols  constituted-  property  In 


the  state  of  New  York,  and  therefore  sub- 
ject to  taxation  under  its  laws,  so  we  say  that 
the  debts  or  solvent  credits  due  by  citizens 
of  Mississippi  to  nonresident  appellee  likewise 
constitute  property,  and,  for  the  reasons  giv- 
en by  Justice  Holmes  In  the  case  supra,  It  la 
for  the  purposes  of  taxation  located  and  do- 
mesticated In  the  state  of  Mississippi,  and,  not 
being  expressly  exempt,  is  liable  and  has  been 
subjected  to  taxation.  It  Is  conceded  by  the 
appellee  that  If  the  solvent  credits  with 
which  they  were  assessed  could  be  consider- 
ed or  held  to  be  in  the  state  of  Mississippi, 
then  the  appellee  must  fail  and  tbe  reversal 
of  this  case  follow.  Tbls  being  tme.  >Lt  the 
risk  of  being  considered  tedious  and  tautolo- 
gous,  I  again  say  that  the  cases  referred  to  In 
my  sopplementai  brief  are  unanswerable  on 
this  proposition;  for  In  each  of  those  cases 
the  courts  held  that  a  chose  In  action,  al- 
though owned  by  a  nonresident  decedent  at 
the  time  of  his  death,  was  not  only  property, 
but  was  property  within  the  state  of  New 
York,  where  the  debtor  resided,  and  where 
the  creditor,  under  the  law,  was  required  to 
go  In  order  to  enforce  tbe  payment  of  the 
debt  due; 

Tim  B.  Ck>oper,  for  appellant 

The  appellant  Is  a  nonresident  mortgage 
company,  engaged  In  the  business  of  lending 
money  In  this  state.  The  notes  given  by  the 
borrowers  usually  mature  In  a  series  of  years 
and  are  secured  by  mortgages  upon  lands 
situated  In  this  state.  The  mortgages  are 
printed,  and  contain  a  stipulation  that  the 
contract  of  loaning  shall  be  governed  by  the 
laws  of  the  state  of  Mississippi.  Tbe  ques- 
tion for  decision  is  whether  the  debt  and 
security  are  taxable  under  existing  laws  in 
the  state.  There  are  four  questions  Involved 
in  the  decision  of  these  appeals.  These  ques- 
tions are:  Fhrst  Is  It  competent  for  the 
state  to  Impose  taxes  upon  the  property 
sought  to  be  taxed?  Second,  Has  the  state 
Imposed  such  taxes,  directly  or  by  Implica- 
tion? Third.  Is  the  legislative  scheme  for 
taxing  such  property  sufficient  for  the  Im- 
position and  collection  of  these  taxes?  Fourtlk. 
Are  these  proceedings  within  tbat  scheme? 

We  concede  that  we  must  secure  an  af- 
firmative answer  to  each  question  to  entitle 
appellant  to  succeed.  If,  however,  we  can 
show  that  the  state  has  power  to  Impose  the 
tax,  that  it  has  Imposed  it  that  the  machin- 
ery and  proceedings  provided  by  statute  are 
sufficient  for  the  imposition  and  collection 
of  the  tax,  and  tbat  we  are  proceeding  with- 
in that  scheme,  the  appellant  is  entitled  to  a 
reversal  of  the  decrees  from  which  these  ap- 
peals are  taken.  That  the  state  may  tax 
property  of  this  character  we  suppose  will 
not  be  denied  by  the  appellees.  The  de- 
cisions of  the  state  and  federal  courts  are 
practically  uniform  In  declaring  the  right  bf 
the  state  to  ta±.  We  shall  cite  and  quete 
from  these  decisions,  not  only  to  show  the 
existence  of  th*  power  ^to^  toj^l^^g 
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show  the  principles  apoa  whlcta  tbe  power 
rests,  beeatue  these  i^dples  will  be  foimd 
Important  In  the  oonalderatloii  of  tbe  other 
qneetkniB  btToIved.  We  concede,  of  conrser 
that  mortgages  under  onr  statutes  do  not 
possess  all  the  attributes  of  mortgages  at 
common  law^  Tbe  estate  of  the  mwtgagee 
does  not  become  absolute  on  Inreacb  of  tbe 
condition.  Until  breach  tbe  mortgagor  re- 
mains owner,  at  law  as  In  equity,  and  upon 
breach  the  mortgagee  is  entitled  to  the  legal 
estate  only  so  far  as  to  enable  him  to  en- 
force the  security  for  the  collection  of  tbe 
debt  secured. 

In  Savings  &  Loan  Society  t.  Multnomah 
Co..  169  U.  S.  421,  18  Snp.  Ct.  302,  42  U 
Ed.  803,  it  was  ezpr^y  held  that  tbe  pow- 
er of  tbe  state  to  tax  existed,  and  also  tbat 
it  was  immaterial  tbat  under  the  laws  of 
tbe  state  the  right  which  the  mortgagee  had 
in  the  land  was  not  the  legal  estate,  but 
only  an  equitable  interest  by  way  of  security 
for  bis  debt  In  tbat  case  the  court  quotes 
wltb  approval  tbe  language  of  Judge  Waldo  In 
delivering  the  opinion  in  Mumford  t.  Sewall, 
11  Or.  67,  4  Pac.  585.  50  Am.  Rep.  462,  as  fol- 
lows: "All  subjects,  things  as  well  as  persons, 
over  which  the  power  of  the  state  extends, 
may  be  taxed.  A  mortgage,  as  such,  is  incor- 
poreal property.  It  may  be  tbe  subject  of 
taxation.  Concede  that  the  debt  accompanies 
the  respondent's  person,  and  la  without  tbe 
jurisdiction  of  the  state.  But  the  security 
she  holds  la  Oregcm  security.  It  cannot  be 
enforced  in  any  other  jurisdiction.  It  is 
local  in  Oregon  absolutely  as  flie  land  which 
It  binds.  *  •  *  Since  the  power  of  the 
state  over  the  mortgage  is  as  exclusive  and 
complete  as  over  the  land  mortgaged,  the 
mortgage  Is  subject  to  taxatl<m  by  the  state, 
unless  there  Is  constitutional  limitation  to  tbe 
contrary."  Tbe  court  also  quotes  from  tbe 
decision  of  Judge  Deady  In  Dundee  Mort- 
gage Company  v.  Schotd  District,  10  Sawy. 
52,  as  follows:  "In  Mumford  v.  Sewall  the 
court  held  tbat  a  mortgage  upon  real  prop- 
erty In  this  state  is  taxable  by  the  state, 
without  reference  to  the  domicile  of  the  own- 
er or  tbe  situs  of  the  note  or  debt  secured 
thereby.  And  this  conclusion  Is  accepted  by 
this  court  as  the  law  of  the  case,  nor  do  I 
wish  to  be  understood  as  having  any  doubt 
about  tbe  soundness  of  tbe  decision.  A  mort- 
gage upon  real  property  in  this  stat^  whether 
evidenced  as  a  convince  of  the  same.  glv< 
lag  tbe  creditor  an  Interest  In  or  right  to  the 
same,  or  merely  a  contract  giving  bim  a 
Uen  ttiereon  for  hla  debt,  and  the  power  to 
enforce  the  payment  thereof  by  sale  of  the 
premtees,  is  a  contract  affecting  real  property 
In  the  state,  and  dependent  for  Its  existence, 
maintenance,  and  enforcement  upon  tbe  laws 
and  tribunals  thereof,  and  may  be  taxed 
here  as  any  other  Interest  in,  right  to,  or 
power  over  land.  And  the  mere  fact  that  the 
instrument  has  been  sent  out  of  tbe  state 
for  the  time  being.  Ua  tbe  purpose  of  avoid- 
ing taxation  fliereCor,  or  otherwise,  la  Imma- 


terlaL**  In  Saving!  ft  lioan  Bodety  ▼.  Mult- 
nomah County,  the  court  further  said:  *^Fhls 
court  has  always  bdd  that  a  mortgage  of 
real  estate,  made  In  good  faith  by  a  debtor 
to  secure  a  private  debt,  la  a  conveyance  ot 
suck  an  interest  In  the  land  as  will  defeat 
the  priority  given  to  tbe  United  States  by 
act  of  Congress  In  the  distribution  of  the 
debtor's  estate.  United  States  v.  Hooe,  8 
Cranch,  73, 2  L.  Ed.  370;  Thompson  v.  Smith, 
2  Wheat  S96:  Conard  v.  Insurance  Co.,  1 
Pet  386.  7  L.  Ed.  189."  In  Hutcbins  v.  King, 
1  Wall.  58,  17  L.  Ed.  644,  Mr.  Justice  Field, 
delivering  the  opinion  of  the  court,  said  that 
*'the  interest  of  the  mortgagee  Is  now  gen- 
erally treated  by  the  courts  of  law  as  real 
estate  only  so  far  as  it  may  be  necessary  for 
tbe  protection  of  tbe  mortgagee  and  to  give 
him  the  full  benefit  of  bis  security.  Water- 
man V.  McKinide.  If  the  law  treats  tbe 
mortgagee's  interest  In  the  land  as  real  es- 
tate for  bis  protection,  It  Is  not  easy  to  see 
why  the  law  should  forbid  it  to  be  treated 
as  real  estate  for  the  purpose  of  taxation." 
Tbat  the  taxes  may  be  Imposed,  see,  also, 
Maltby  V.  R.  R.  Co.,  52  Pa.  140;  Poppleton 
V.  yamhlll  County,  18  Or.  377,  23  Paa  253, 
7  L.  R.  A.  440;  Allen  v.  National  Bank  (Md.) 
48  Aa  78,  52  L.  R.  A.  760,  84  Am.  St  Rep. 
617;  Faust  v.  Gernmln  Bldg.  Aas'n,  S4  Md. 
186,  85  Aa  890. 

It  being  thus  shown  that  tbe  state  has  tbe 
power  to  Impose  tbe  tax,  the  next  question 
is  whether  It  has  been  Imposed.  In  deter- 
mining this  question  we  must  look  to  the 
legislation  of  the  state.  But  by  leglsIatiMi 
Is  not  meant  tbe  action  of  tbe  Legislature, 
composed  of  the  Senate  and  tbe  House  of 
Representatives.  We  look  both  to  the  legis- 
lation by  tbat  body  and  legislation  In  tbe 
organic  law.  Provisions  declared  by  either 
are  equally  laws,  and  equally  binding,  save 
In  cases  of  conflict  the  Constitution  controls. 
Now,  if  we  have  shown  In  what  has  hereto- 
fore been  said  that  the  security  received  by 
the  appellees  Is  property  localized  and  alta- 
ated  In  this  state.  It  falls  within  tbat  pro- 
vision of  onr  Constitution  which  declares 
that  'taxation  shall  be  uniform  and  equal 
throughout  tbe  state.  Prt^rty  shall  be  tax- 
ed according  to  Its  value.  •  •  •  Proper- 
ty shall  be  assessed  for  taxes  under  genoal 
laws,  and  by  uniform  rules,  according  to  Its 
true  value."  This  provision,  like  all  otboa 
of  the  Constitution,  Is  mandatory  upon  tbe 
legislative  and  other  deportments  of  govern- 
ment Sutherland,  Contr.  I  79;  Ex  parte 
Wren,  63  Miss.  612,  66  Am.  Rep.  82S;  Yanoo 
&  Miss.  Valley  R.  R.  Co.  v.  Adams,  77  Bflss. 
194,  24  South.  200,  317,  28  South.  956;  Brien 
V.  Williamson,  7  How.  14.  In  the  case  ct 
Brien  V.  Williamson,  the  opinion  of  ChleC 
Justice  Sharkey  coatalns  a  vigorous  add  suc- 
cinct presentation  of  tbe  rale  for  which  we 
contend.  The  court  will  read  this  case  wltb 
pleasure,  from  the  first  to  tbe  last  syllable 
of  the  opinion.  Among  other  things.  Judge 
Sharks  sidd:  *mie  worda-^diftll  bbV  wbcv 
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nsed  by  a  lawmaking'  power,  are  words  of 
enactment  They  declare  tbe  law.  In  legls- 
latlTe  acts  this  nndovbtedly  would  be  their 
proper  meaning.  Wh^  used  In  the  Consti- 
tution they  have  the  same  meaning,  unless 
they  be  qnallfled  by  other  words  Indicating 
the  scope  of  their  meaning."  Again  Judge 
Sharkey  says  that  a  Constitution  "Is  but  the 
frame  and  shell  of  a  goTemment,  containing 
tbe  general  outline,  leaving  the  detail  to  be 
filled  up  In  subordlnatfoQ  and  auxiliary  to 
the  essential  and  fundamental  principles 
thereby  established.  But  it  Is  not  on  that 
account  tbe  less  binding.  It  Is  from  Its  very 
uature  and  object  the  supreme  law  of  tbe 
landi  fixed  and  unalterable,  except  by  the 
power  that  made  it.  It  contains  only  certain 
great  principles,  which  are  to  control  In  all 
legislation  and  extend  through  the  whole 
body  politic.  These  principles  are  of  them- 
selvra  laws.  Ccmstltutloos  do  not  usually 
profess  to  Insure  obedience  by  prescribing 
penalties.  They  merely  declare  tbe  rule  or 
establish  the  principle,  which,  being  para- 
mount, makes  void  whatever  is  repugnant  to 
it." 

Becurrlng.  now,  to  tbe  constitutional  pro- 
Tlslon  which  we  have  quoted,  we  find  a  clear 
declaration  that  all  property  within  the  state 
shall  be  taxed,  that  it  shall  be  uniformly 
taxed,  and  that  It  shall  be  taxed  according 
to  valuation.  We  do  not  contend,  of  course, 
that  in  furtherance  of  matters  of  public  policy 
there  may  not  be  an  exemption  from  taxa- 
tion, where  its  ecinlvalent  is  supposed  by  the 
Legislature  to  be  received  in  another  form 
from  tbe  enterprises  intended  to  be  fostered 
In  the  Interest  of  the  pubUc.  These  ex- 
emptions, however,  must  be  uniform  In  their 
operation,  and  such  that  any  member  of  tbe 
body  politic,  bringing  Umself  within  the 
class,  may  secure  the  benefit  Intended  to  be 
conferred.  That  would  be  a  ma-e  arbitrary 
exfflrdse  of  legislative  power,  and  violative 
of  tbe  constitutional  provisions,  which  would 
declare  that  all  owners  of  money  or  cboses  In 
action  should  bold  property  exempt  from 
taxation.  This  has  been  distinctly  ruled  by 
this  fxturt,  and  It  follows,  also,  as  a  neces- 
sary corollary  from  the  decision  In  Railroad 
Go.  T.  Adams,  77  Miss.  194,  24  South.  200, 
317,  28  South.  856.  We  are  not  contending 
that  all  property  in  the  state  must  be  taxed, 
tmt  only  that,  when  property  of  a  class  is 
taxed  in  the  bands  of  one  citizen,  all  property 
of  the  same  nature,  In  the  hands  of  others 
and  subject  to  taxation,  must  also  be  taxed. 

Assuming,  for  a  moment,  that  the  situs  of 
a  debt  was  at  the  domicile  of  the  debtor,  our 
proposltioD  Is  that  it  would  not  be  compe- 
tent for  the  legislature  of  the  state,  taxing 
the  prop«1y  of  Its  citizens,  to  exempt  from 
taxation  property  of  a  nonresident  of  pre- 
cisely the  same  class.  The  rule  of  law  that 
tbe  situs  of  a  debt  Is  at  the  domicile  of  the 
creditor  Is  a  mere  fiction.  Invented  by  the 
courts  for  the  purpose  of  controlling  In  some 


degree  an  Intangible  right.  It  Is  not  a  rule 
of  private  Internatlonel  law  at  all,  and  Is 
subject  to  legislative  control.  In  truth,  with- 
out legislation,  the  rule  Itself  Is  not  ct  uni- 
form operation,  and  the  opposite  Is  some- 
times asserted  by  the  courts,  and  the  situs 
of  the  debt  fixed  at  the  domicile  of  the  debt- 
or. The  process  of  attachment  by  garnish- 
ment rests  upon  the  theory  that  wherever 
the  debtor  may  be  found,  there  the  property 
is,  and  the  court  secures  Jurisdiction  over  the 
thing  by  summoning  as  a  garnishee  he  who 
is  Indebted.  Rood  on  Garnishments?  ^7-242. 
The  court  will  observe  that  In  the  case  under 
consideration  the  creditors  have  done  all 
they  could  to  locate  the  debt  in  the  state  of 
Mississippi.  It  Is  expressly  provided  that 
the  contract  shall  be  construed  under  the 
laws  of  this  state.  We  find  the  situs,  there- 
fore, of  tbe  debt  sought  to  be  taxed,  localized 
by  the  conjoint  action  of  the  creditor  and  the 
debtor,  and  by  nature  of  the  security  itself. 

In  Allen  v.  Bank,  48  AU.  78,  52  L.  R.  A. 
760,  84  Am.  St.  Rep.  517,  the  state  of  Hary* 
land  levied  a  tax  of  8  per  centum  upon  the 
amount  of  Interest  annually  reserved  on  all 
mortgages.  There  was  nothing  in  tbe  act 
so  far  as  appears  by  tbe  report  discriminat- 
ing In  favor  of  or  against  tbe  holdm  of  the 
mortgage,  because  of  the  fact  that  tbey  were 
resident  or  nonresident  There  was  nothing 
to  Indicate  a  purpose  to  tax  nonresident  mort- 
gagees, except  the  general  language  of  the 
statute,  tbat  "all  mortgagees  or  assignees 
holding  mortgages  of  record  in  this  state 
shall  annually  pay  a  tax  of  eight  per  centum 
I  upon  tbe  gross  amount  of  Interest  covenanted 
to  be  paid,"  etc.  The  Supreme  Court  of 
Maryland  held  tbat  mortgages  owned  by  non- 
residents upon  real  estate  In  the  state  of 
Maryland  were  taxable  under  that  statute. 

It  is  DO  reply  to  say  tbat  to  tax  the  mort- 
gage and  the  land  would  be  double  taxation. 
In  the  above  noted  case  the  Supreme  Court 
of  Maryland  said:  "Again,  the  fact  that  our 
statute  makes  no  provision  for  deducting  the 
mortgage  debt  from  any  assessment  upon  the 
mortgagor  Is  rather  an  objection  to  Its  Just- 
ness and  fairness,  than  to  its  validity.  Stat- 
utes taxing  tbe  land  to  tbe  mortgagor,  and 
the  mortgage  debt  to  the  mortgagee,  have 
been  frequently  declared  valid  In  Maryland 
and  other  states."  It  Is  not  however,  true 
that  the  interest  of  the  mort^gee  in  tbe  land 
is  in  any  sense  covered  by  an  assessment  of 
the  land  to  the  owner.  The  mortgage  at- 
taches to  and  gives  character  to  tbe  debt 
which  It  secures.  It  localizes  It  In  the  state 
In  which  the  lands  are  situated.  The  courts 
of  the  domicile  of  the  owner  can  afford  no 
sort  of  relief  In  the  enforcement  of  tbe  se- 
curity affoMed  by  the  mortgage.  It  Is  prop- 
erty simply  because  It  Is  recognized  by  the 
laws  of  this  state,  and  to  tbe  extent  only  of 
that  recognition.  The  creditor  must  rely 
upon  the  laws  of  the  state  Ui  which  the 
mortgaged  property  Is  situated  tor  the  secn- 
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rity  and  for  Its  enforcement  It  1b  but  Just 
that  Buch  creditor  should  contribute  to  the 
support  of  that  government  which  alone  can 
recognize,  maintain,  and  enforce  bis  rights. 
As  was  Bald  by  Judge  Field  in  Hutchlns  t. 
King,  1  Wall.  63,  17  L.  Ed.  544:  "If  the  law 
treatB  the  mortgagee's  interest  in  the  land  as 
real  estate  for  his  protection,  it  is  not  easy 
to  see  why  the  law  Bbould  forbid  It  to  be 
treated  as  real  estate  for  the  purpose  of  tax- 
ation." In  State  v.  Smith,  68  MIsb.  79.  8 
South.  294,  the  attention  of  the  court  was 
directed  primarily  to  the  question  as  to 
whether  the  money  loaned  was  taxable  un- 
der section  497  of  the  Code  of  1880,  and  It 
'  was  held  that  it  was  not,  because  the  person 
through  whom  the  money  was  loaned  was 
not  the  agent  of  tbe  lender,  and  that  the  stat- 
ute under  consideration  only  applied  where 
the  money  was  loaned  through  a  resident 
agent.  Neither  in  the  brief  of  counsel  nor 
In  the  opinion  of  the  court  1b  there  a  discus- 
sion of  the  question  now  presented,  nor  had 
the  case  of  Yazoo  &  Mississippi  Valley  R.  B. 
Co.  T.  Adams  then  been  decided  by  this 
court  We  understand  that  decision  to  af- 
firm, not  only  that  all  property  in  the  state 
most  remain  subject  to  taxation,  but  that 
It  must  be  subjected  to  taxation,  unless  ex- 
empted under  some,  general  scheme,  for  the 
purpose  of  state  policy,  in  which  exemptions 
all  may  participate  who  bring  themselTes 
within  the  class,  and,  of  course,  tbe  exemp- 
tion must  not  be  an  arbitrary  one,  giving 
protection  to  one  of  the  class  and  not  to 
another. 

Our  proposition  1b  that,  if  the  Interest  of 
the  appellees  here  is  taxable  under  our  laws. 
It  is  because  that  interest  is  subject  to  the 
taxing  power  of  the  state,  and.  If  It  is  sub- 
ject to  the  taxing  power  of  the  state.  It  Ib 
because  It  Is  property  situated  in  the  state, 
and,  being  so  situated,  falls  within  the  con- 
trol of  our  Constitution.  In  other  words, 
if  the  Legislature  might  tax  the  property,  It 
must  tax  it,  unless  lawfully  exempt  under 
some  scheme  which  it  was  competent  for 
the  Legislature  to  enact,  and  that  it  la  not 
competent  for  the  Legislature  to  tax  property 
of  a  particular  class  to  Its  own  dtizeuB,  and 
exempt  property  of  the  same  class  held  by 
nonresidents  upon  the  ground  only  that  It 
was  so  held.  The  fundamental  and  primary 
Inquiry  Is  whether  the  property  sought  to 
be  taxed  here  is  property  In  the  state  of 
Mississippi,  and  that  it  Is  such  property  Is 
recognized  in  the  aiithorltles  we  have  hither- 
to cited. 

Proceeding  to  tbe  next  proposition,  it  may 
be  thus  stated:  That  all  property  which  may 
be  subjected  to  taxation  must  be  subjected, 
unless  under  some  constitutional  scheme  It 
is  exempt  and  that  any  scheme  which  taxed 
property  so  situated  and  owned  by  one  class 
of  people,  and  relieved  from  taxation  the 
same  sort  of  property  owned  by  another 
olasB.  would  be  uneonstltntlonal  and  void. 


Looking  to  the  Constitution  and  tbe  legisla- 
tion of  this  state,  we  find  that  property  of 
the  class  here  involved  has  been  taxed.  If 
appellees  are  not  to  be  taxed,  it  must  be, 
and  can  only  be,  for  tbe  reason  that  some- 
where in  some  law  a  constitutional  exemption 
has  been  declared,  or  for  some  reason  that 
the  l^slative  scheme  is  not  broad  enough 
to  include  tbe  assessment  and  collection  of 
the  tax  sought  to  be  leooTered  In  this  pro- 
ceeding. 

This  brings  us  to  the  third  inquiry,  which 
Is  whether  tbe  legislative  scheme  for  the 
taxing  of  property  Is  sufficient  for  the  im- 
position and  collection  of  these  taxes,  and, 
subordinate  to  this,  to  the  fourth  Inquiry, 
which  may  be  considered  with  tbe  third,  as 
to  whether  the  present  proceedings  are  with- 
in that  legislative  scheme. 

As  we  have  heretofore  said,  some  provi- 
sions of  Uie  Constitution  are  self-executing, 
and  need  no  aid  from!  legislative  provislouB. 
Others  are  dependent  for  their  activity  upon 
the  machinery  to  be  provided  by  legislative 
action. '  If,  however,  the  Constitution  is  the 
supreme  law,  and  of  its  own  force  nulllfles 
contradictory  legislation.  It  must  follow  tbat 
It  does  not  depend  upon  the  will  of  tbe  Leg- 
islature to  exclude  from  operation  constitu- 
tional provisions,  where  efficient  machinery  Is 
provided  under  which  they  may  act  To  Il- 
lustrate: There  can  be  no  taxation  under 
our  Constitution,  except  by  assessment  and 
valuation,  and  assessmrat  and  valuation  is 
not  regulated  and  proTlded  for  by  tbe  Con- 
stitution. The  machinery  for  assessment  and 
valuation  must  first  be  provided  by  legislative 
action,  and,  when  so  provided,  the  Constitu- 
tion takes  possession,  and  through  the  ma- 
chinery provided  by  tbe  Legislature  comes 
Into  action.  If  no  scheme  for  assessment  and 
valuation  was  provided  by  the  Legislature, 
there  could  be  no  ad  valorem  tax,  because 
assessment  and  valuation  is  essential;  but 
when  a  scheme  for  assessment  and  valuation 
Is  once  provided  by  law,  and  remains  in 
force,  It  is  not  competent  for  the  Legislature, 
In  opposition  to  the  organic  law,  to  pro- 
vide that  some  of  the  property  liable  to  tax- 
ation shall  not  be  subjected  to  taxation 
tbrougb  such  machinery.  The  case  of  Yazoo 
&  MlBslsslppl  Valley  Railroad  Co.  v.  Adams 
illustrates  the  rule  for  which  we  contend. 
Of  course,  tbat  railroad  could  not  liave  been 
taxed  unless  there  had  been  legislation  by 
wbicb  tbe  taxes  could  be  assessed  and  col- 
lected. There  was  such  machinery  provid- 
ed by  lefrlslatlon,  and  the  Legislature  then 
Intended  to  provide  that,  notwithstanding  the 
existence  of  this  machinery,  the  property 
of  tbe  railroad  company  should  not.  by  Its 
use,  be  subjected  to  taxation.  This  court, 
being  of  opinion  that  the  exemption  provid- 
ed for  was  violative  of  the  Constitution,  per- 
mitted the  state  to  avail  of  tbe  machinery 
to  Impose  and  collect  tbe  tax,  although  the 
legislative  purpose  was  that  It  should  not 
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tw  brongbt  Into  action  u  against  the  rail- 
road corporation. 

We  do  not  nnderatand  cotmid  for  the 
appellees  to  contoid  that  the  madilnery  af- 
.  fttrded  by  our  revenae  laws  U  not  amply 
mfficfent  and  fit  to  hrtog  the  property  of  the 
uppellees  within  the  power  of  the  tax  col- 
lector. If  wa  are  correct  In  what  we  have 
said,  it  follows  <1)  that  the  appellees  are  the 
owners  of  property  within  the  state,  and  snb- 
Jeet  to  Its  taxing  power;  <2)  that  the  Con* 
stitntl<m  of  the  state  intends  that  all  prop- 
erty so  sKnated  shall  be  taxed;  (3)  that  the 
leglsIallTe  scheme  for  taxing  the  property  of 
ISie  apptf lees  Is  saffldoit  for  tiie  ImposltlcHi 
of  the  taxes;  and  (4)  that  these  proceedings 
are  within  this  schune.  'WherefWe  It  Is  re- 
q^eettnlly  snbmltted  that  the  decree  <a  the 
court  below  shoold  be  reversed,  and  the  taxes 
sought  to  be  tanposed  collected. 

Hayes  &  Harris,  for  appelleew 

These  two  cases,  by  agreement  of  counsel 
and  consent  of  the  court,  are  heard  together. 
They  Inyolre  exactly  the  same  fondamental 
question,  which  Is  the  liability  oC  foreign- 
held  mortgsges  to  tantlon  in  this  state; 
the  only  dlflerrace  between  them  being  that 
the  fleet  cass  was  brought  attachment 
In  the  drctdt  court  In  Ooaboma  county  on 
aseeannent  of  the  aame  as  **solTent  credfts," 
and  was  tried  b^re  the  court  on  an  agreed 
state  of  fiicts,  while  the  second  case  was 
hronght  by  s  Ull  In  <di8nccry  In  Copiah  coun- 
ty <m  assessment  made  on  the  mOTtgagec^a 
Interest  in  certain  lands,  and  waa  decided 
1^  the  chancellor  on  a  demurm  to  the  bill. 
The  avsstlons  raised  are  Intimately  ocmnect- 
ed,  tbet^ttre.  The  bill  in  chancery  proceeda 
on  the  Idea  that  the  interest  of  a  mwtgagee 
1m  sneh  an  Interest  m  the  tends  themselTes 
as  renders  It  Hable  to  taxattoo,  while  the 
qnestion  In  the  attachment  case  In  Ooaboma 
eoimiy  Is  whether,  as  *^K>lTent  credits,"  the 
mwtgages  have  a  *nioMQess  situs"  hi  that 
county.  The  statutes  on  which  the  claim  of 
the  state  revenue  agent  must  necessarily  be 
placed  are  the  general  laws  fm  the  taxa- 
tion <rf  landa  In  the  one  ease,  and  In  the  ottara 
section  8707  of  the  Code  of  1802,  which,  so 
Car  as  It  la-materlal,  runs  aa  follows:  *'Ertaj 
person,  resident  or  nonresident,  whether  cor- 
porate or  otherwlBe,  and  the  agent  of  such 
nonresident,  hsTlng  money  loaned  at  Inter- 
est In  this  state,  or  esqkloyed  in  the  purchase 
or  discount  of  bonds,  notes,  bills,  checks,  or 
other  seeurtties  for  money,  or  employed  in 
any  kind  of  trade  or  business,  shall  be  taxa- 
ble for  the  same  In  the  county  In  which 
perstHis  may  reside,  or  have  a  place  at  busi- 
ness, or  be  temporarily  located  at  the  time 
of  the  aasessment,"  etc. 

This  statute  bas  been  In  force  In  SOsslsdppl 
Aice  1857,  Uterally,  with  the  Insignificant 
modlfleatton  which  we  shaU  point  out  It 
appears  first  u  article  23  on  page  79  of  the 
Gbde  of  18B7,  and  it  was  in  that  Cbde  a  de* 


Telopment  and  moffiflcation  of  Act  FA.  ZA, 
1844,  for  which  see  Hutchlnson'a  Code,  p. 
182.  In  the  Code  of  1867  tt  was  put  Into  ex- 
actly tile  form  In  which  It  now  appears,  ex- 
cept that  it  did  not  contain  the  words,  "or 
ei^plo^  In  any  kind  of  trade  or  budness." 
Ttie  statute  waa  brought  forward  Into  the 
Code  of  1871  exaetiy  as  it  appeared  In  the 
Code  of  1857;  and  It  was  brought  forward 
again  in  the  Code  of  1680,  as  section  487,  ex- 
actly as  It  iu^>eared  In  the  previous  Codes, 
except  that  the  words  mentioned  above  (1.  e., 
"or  emplc^ed  In  any  kind  of  trade  or  busi- 
ness") w«a  Inserted;  and  again  It  was 
brought  forward  Into  the  Code  of  18^  as 
sectliHi  8TC7,  osetly  as  it  appeared  In  1880. 
Now  the  questions  presented  by  these  two 
salts  are  not  agax  questions  In  this  state. 
They  were  fully  and  exactly  presented  as 
they  are  now.  and  presentsd  by  the  same 
counsd,  Hr.  Iflller,  In  behalf  of  the  stete,  so 
far  bade  aa  the  year  1880.  The  case  of  State 
T.  Smith,  68  Bflss.  78,  8  Sooth.  294,  decided  at 
the  October  term,  1880,  and  under  the  Code  of 
1880,  presents  tiie  exact  underlying  question; 
and  the  statemimt  of  the  case  and  the  ophiion 
of  the  court  show  that  the  facts  Involved  woe 
predsely  tin  same  m  all  their  detalhi.  This 
court  thrae  adjudged  that  mon^  loaned  by 
nonresidents,  slthoni^  secured  by  mortgages 
located  in  Oils  states  was  not  Uable  to  taxation 
In  Ibis  stete  under  tbe  conditions  set  forth. 
The  dedrion  of  the  case  (Stete  t.  SmlA)  wss 
rendered,  as  shown  above,  at  the  October 
torn,  1890;  and  when  the  Code  of  1882  was 
adopted,  section  497  of  the  Code  of  1880,  with 
the  Interpretetion  placed  upon  It  by  this  court 
was  re-enacted  without  tbe  change  of  a  word 
or  a  letter.  And  It  la  well  settled  by  repeat- 
ed adjudications  of  this  court  that  where  a 
atatnte  has  been  ocMistmed  by  this  court 
on  a  new  oodlflcatlont^  the  lam  It  Is  re-enact- 
ad  without  material  change,  the  construction 
theretofore  placed  on  it  will  be  controlling, 
oven  although  aa  an  original  proposition  tbe 
court  might  be  Inclined  to  bold  otherwise. 
Davis  v.  Holberg,  59  Miss.  862;  Shotwell  t. 
Covington,  69  Wss.  785, 12  South.  260;  Weth- 
erbee  v.  Boots.  72  Miss.  866,  16  South.  802. 
It  Is  to  be  obsored  that  when  tbe  Code  of 
1882  was  adopted,  not  only  bad  the  court  con- 
strued the  act  now  again  broui^t  into  ques- 
tl<m,  snd  held  that  mortgage  conQMUlea  were 
not  liable  to  pay  taxea  under  it,  but  also  the 
deciskm  quoted  above  of  Davia  t.  Holberg, 
had  been  made  by  this  court  since  fbe  year 
1882.  So'tbat  the  codiflcatton  and  the  Legis- 
lature wsre  both  thonragbly  Infivmed  of  the 
fact  that  audi  vraa  the  rule  of  construction 
announced  by  the  Supreme  Oourt  in  this 
atetei.  Considering  both  of  them  proposi- 
tions, tbe  omclusltHi  Is  irresistible  that,  whffli 
the  L^Islature  re-enacted  the  statute.  It  in- 
traded  tiiat  it  should  have  precisely  the  same 
effect  that  it  had  befere; 

Tbe  foregoing  propositions  and  auUioiities 
would  seem  anffident  to  settle  these  cases 
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wltbont  pressing  the  axgument  any  farther. 
But  out  of  ahnndance  of  caution  we  shall 
submit  a  brief  argument  to  the  court  on  the 
original  merits  of  the  controTerBy,  in  order  to 
Aow  to  the  court  that  the  original  decision  In 
G8  Miss,  was  in  ttsdf  perfectly  sound,  and 
was  fully  in  accord  with  the  later  adjudlca- 
tlouB  of  the  state  and  federal  courts,  even 
after  a  lapse  of  more  than  12  years.  The 
question  here  la  not  one  (tf  leglslatlTe  power, 
bnt  of  leglalatlre  intent  It  Is  not  a  question 
of  what  the  Legislature  might  have  done,  if 
It  had  seen  proper,  but  of  what  in  fact  It  has 
^ne.  This  discrimination  must  be  steadily 
kept  in  view  In  this  case.  The  recent  liter- 
ature on  this  genera]  subject  and  the  recent 
decisions  are  quite  extmslTe.  and  we  give  ref- 
erences here  which  will  cover  the  whole  HelA 
of  lator  discussion.  Boyd  t.  Selma  (Ala.)  16 
L.  B.  A.  728,  and  note;  Holland  t.  Commis- 
sioners (Mont)  39  Fac.  576.  27  L.  B.  A.  797; 
Insurance  Co.  t.  Assessors  CLa.)  2S  South.  970, 
46  L.  B.  A.  524,  73  Am.  St  Bep.  483;  Sav- 
ings Soc.  T.  Multnomah  County,  167  U.  S. 
421,  18  Sop.  Ct.  392,  42  L.  Ed.  803;  New  Oi^ 
leans  t.  Stemple,  ITS  U.  S.  309,  20  Sup.  CL 
110,  44  L.  Ed.  174; '  Western  Assnr.  Co.  t. 
Holllday  (G.  C.)  UO  Fed.  258;  Walker  t. 
Jack.  88  Fed.  676,  81  a  C.  A.  462  &  Notes; 
Board  T.  Fidelity  Co.  (Ky.)  64  8.  W.  470; 
Village  of  Howell  t.  Gordon  (Mich.)  86  N. 
W.  10^;  Hayward  t.  Board,  92  Md.  509; 
Trust  Oo.  T.  San  Francisco.  128  CaL  689,  61 
Pac.  178;  Bussell  t.  Croy,  164  Ma  69.  68 
S.  W.  849. 

Not  Taxable  as  an  Interest  in  Lands. 

It  would  seem  to  be  sufficient  to  say  on  this 
topic  that  neither  is  it  an  open  question  In 
this  state.  The  point  was  necessarily  in- 
TOlTed  in  State  t.  Smith,  68  Miss.  79,  8  South. 
294,  and  was  settled  by  that  decision.  The 
court  could  not  have  reached  the  conclusion 
announced  without  holding  that  the  mort- 
gagee had  no  Interest  In  the  lands.  So,  also, 
the  same  point  was  necessarily  InvoWed  In  all 
of  the  cases  dted  above  In  which  it  was 
held  that  foreign-held  mortgages  are  not  tax- 
able. The  theory  itself  seems  to  be  based 
on  an  wroneous  application  of  certain  cases 
in  a  few  states,  where  there  are  special  stat- 
utes controlling;  and  those  cases  shall  be  con- 
sidered later.  For  muiy  years  It  has  been 
the  settled  law  in  Mississippi,  and  it  Is  a  rule 
of  property,  that,  whatever  may  be  the  law 
in  other  states,  here  a  mortgagee  has  no  "in- 
terest in  the  land,"  either  legal  or  equitable. 
Buckley  v.  Daley,  46  Miss.  338;  Fre«nan  v. 
Cunningham,  67  Miss.  67;  Beckett  t.  Dean, 
67  Miss.  232. 

In  Buckley  v.  Daley,  supra,  decided  In 
1871,  QKaklng  of  the  effect  of  an  execution 
sale  of  tiie  Interdst  of  one  Woodman,  a  mort- 
gagee, this  court  said:  "By  the  adoptlm  of 
principles  long  established  In  chancery,  it 
has  become  well  settled  In  courts  of  common 
law  that  the  mortgage^  until  fweclosnre,  has 


only  a  chatty  Interest;  that  a  mortgage  la 
but  a  charge  upon  the  land;  and  tiiat  what- 
ever will  give  the  mon^  will  carry  the  estate 
In  the  land  along  vrtth  it  to  every  purpose 
The  estate  In  the  land  is  the  same  tiling  as 
the  money  due  upon  It  It  wiU  be  liable  to 
debts.  It  will  go  to  executors.  The  assign- 
ment of  the  debt  will  draw  the  land  after  It 
From  these  properties  of  the  mortgagee's 
estate.  It  appears  in  the  strongest  manner 
ttiat  It  Is  not  In  the  land,  but  In  the  security 
only.  *  *  *  If  this  view  of  the  law  be 
correct,  tt  fbllows  that  Buckley  acquired  no 
title  to  or  Interest  In  Hie  lots  purchased  by 
him  un^r  his  Judgment  In  the  attachment 
against  Woodman.  Woodman  had  no  interest 
In  these  lots  axe^  a  security  for  his  de(t. 
The  debt  Is  the  principal,  and  the  land  is 
only  an  Incident" 

In  Freeman  v.  Cunningham,  supra,  decided 
In  1878.  speaking  of  our  statute  (article  12,  p. 
808,  of  the  Code  of  1857;  section  2286  of 
tiw  Code  of  1871),  tills  court  said  again: 
"It  Is  not  the  effect  of  the  statute  dted  to 
make  the  mortgagee  or  grantee  the  legal 
owner,  after  breach  of  the  ccmditlon,  except 
so  far  as  Is  necessary  to  make  the  security 
available.  He  may  assert  titie  for  that  pur- 
pose, but  he  has  no  benefldal  ownership.  He 
may  maintain  ^ectment,  but  only  as  a  means 
to  fibe  end  at  enforcing  the  security.  He  may 
sell  In  pursuance  of  a  power  In  the  Instru- 
ment, but  be  baa  no  titie  which  Is  vendible 
under  executkm  against  him.  •  •  •  un- 
der It  tiie  mortgagor,  or  grantor  In  a  deed  a£ 
trusi;  is  to  be  considered  the  owner  of  the 
legal  titie.  until  a  sale  under  the  histrument, 
as  If  he  had  not  executed  It,  subject  only  to 
the  right  of  the  mortgagee,  or  hla  assigns,  or 
tiie  trustee,  after  breach  of  l^e  condition; 
but  even  after  condition  bnften,  until  a  sale 
1^  irtrtue  of  the  Instmment,  as  to  all  Dtller^ 
except  the  mortgagee  or  his  assigus,  or  the 
trustee,  tiie  mortgagor  or  grantor  Is  to  he 
eonsid^ed  the  owner  of  the  legal  titie,  un- 
aCCected  by  the  Incumbrance." 

In  Beckett  v.  Dean,  supra,  dedded  In 
1878.  this  court  said  further;  "A  deed  of 
tmst  to  secure  a  debt  is  but  a  security,  an 
hicumbrance,  and  not  an  estete,  legal  or 
equitable,  in  the  beneOdary,  who  may  resort 
to  the  property  conveyed  as  a  mesns  to  tiie 
end  of  obtaining  payment  of  the  debt  secured, 
but  has  no  Intfflest  In  the  property,  or  right 
to  It  except  as  an  instrument  to  the  chose 
In  action  secured  by  it" 

Here  we  have,  then,  r^ieated  announce- 
menta  lay  our  own  Supreme  Court  to  the 
effect  that  the  mor^gee  has  no  estate  or  to- 
terest  in  the  land  itself,  eltiier  legal  or  eqnI^ 
able.  The  dedslons  are  avowahly  constne- 
tions  of  our  own  state  stetutes  about  mort- 
gages, and  the  last  of  them  was  made  In  1B79. 
The  statute  so  construed  was  afterwards 
literally  re-enaded  in  the  Code  of  1880  as 
section  1204,  and  again  In  the  Code  of  18B2 
as  section  24^    Tbeao  re-enactmenti,  of 
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conree,  and  under  the  rule  and  aottaoritles 
dted  above,  carried  tbe  coDBtmction  placed 
OD  tiie  statute  by  tbls  coart  It  therefore  has 
long  been  In  this  state,  aa  a  role  of  property, 
settled  in  the  most  binding  and  condnslTe 
manner,  that  a  mortgagee  has  notUng  of  title 
or  interest  In  the  land  Itself.  Nor  la  the  rule 
so  established  and  announced  peculiar  to  Mis- 
sissippi. It  Is  the  usual  rule  of  our  sister 
states.  Walker  v.  Jack.  31  O.  O.  A.  469,  note; 
Latrobe  t.  Mayor,  19  Md.  18;  Holland  t. 
Commissioners  <Mont.)  39  Pac.  575,  27  L.  R. 
A.  797;  Board  t.  Fidelity  Ca  (Ky.)  64  a  W. 
470. 

Tbe  appellant  will  probably  rely  on  Sav- 
ings Society  T.  Multnomah  County,  169  U.  S. 
421.  18  Sup.  Ct  392,  42  L.  Ed.  803,  as  author- 
ity tor  a  different  view;  but  it  is  not  socli 
authority.  It  la  true  that  Mr.  Justice  Gray, 
who  delivered  the  opinion  of  the  court,  in 
criticising  the  case  of  the  State  Tax  on  Foi^ 
elgn-Held  Bonds.  15  Wall.  300.  21  L.  Bd.  179. 
and  In  combating  certain  remarks  in  the 
case  which  he  conceived  to  be  inaccurate, 
himself  employs  some  language  not  exactly 
accurate;  but  the  decision  Itself,  and  the 
general  tenor  of  the  opinion,  are  ndther  of 
them  In  conflict  with  the  Mississippi  rule  as 
announced  by  this  court  Tbe  Multnomah 
County  Case  was  on  a  tax  assessed  on  a  spe- 
cial statute  of  Oregon,  which  provided  for  the 
taxation  of  mortgages  and  expressly  provided 
that  they  "shall,  for  the  purpose  of  assess- 
ment and  taxation,  be  deemed  and  treated  as 
land  or  real  property."  Said  Justice  Gray: 
"The  result  Is  that  nothing  Is  taxed  but  the 
real  estate  mortgaged;  tbe  Interest  of  the 
mortgagee  therein  being  taxed  to  blm.  and 
the  rest  to  fbe  mortgagor.  There  Is  no  double 
taxatlott."  The  questltm  was  whether  the 
mortgagee  has  bad  such  an  Interest  in  the 
land  as  would  allow  the  Legislature  to  enact 
a  law  whldi  should  declare  that  interest  to 
be  real  estate,  and  tazaUe  (the  total  single 
tax  on  tbe  land  being  apportioned  between 
him  and  tbe  mortgagor),  without  depriving 
the  mortgagee  of  his  propert7  without  due 
process  of  law.  Tbe  conotltatlonallty  of  the 
■tatnte  was  sustained;  but  tbe  court  express- 
ly bases  its  oi^on  on  tbe  statute,  and  in  tbe 
clearest  manner  recognises  tbe  fact  that,  in 
the  absence  of  a  statute  declaring  a  mort- 
gagee's Interest  to  be  real  estate,  the  role  an- 
nounced  In  State  v.  Smith,  68  Miss.  79,  8 
South.  294,  would  be  correct.  On  page  431, 
169  U.  S.,  p.  392,  IS  Sup.  Gt,  42  L.  Ed.  803, 
the  opinion  answers  the  society,  appelant,  by 
noting  that  in  tbe  nnmCToos  cases  dted  by  It 
"fh«e  was  no  statute  expressly  taztug  mort- 
gages at  the  situs  of  the  land."  All  that  Uie 
Multnomah  Conn^  Case  really  holds  Is  this: 
That  the  connection  of  a  mortgagee  with  tbe 
land  Is  a  sufficient  interest  therein,  in  con- 
stitutional law.  to  enable  tbe  L^lslatnre  by 
express  enactment  to  tax  It  as  real  estate 
Interest;  bnt  at  ttie  same  time  tbe  case  clear- 
ly recognizes  the  doctrine  for  wbldi  we  oon- 


tend— that  in  Uie  absence  at  snch  statute 
there  la  no  interest  taxable  as  lands  under 
the  general  law.  Else,  why  such  a  long  and 
labored  opinion?  That  such  is  the  true  con- 
struction of  tbe  Multnomah  County  Case  Is 
further  shown  by  tbe  manner  In  which  the 
same  court  treated  tiie  questlim  of  forelgv- 
held  mortgages  In  the  later  cose  of  Bristol 
V.  Washington  County,  177  U.  S.  18S,  20  Sup. 
Ct  685,  44  L.  Ed.  701.  In  this  case  there  la 
a'  long  and  interesting  opinion  by  the  Chief 
Justice.  He  does  not  decide  outright,  as  be 
manifestly  would  have  6om,  bad  the  Multno- 
mah Case  BO  held,  that  mortgages,  as  such, 
are  taxable  as  real  estate  under  the  general 
laws;  but,  on  tbe  contrary,  he  plainly  recog- 
nizes that  ihey  are  not,  and  proceeds  to  ' 
argue  that  in  the  case  before  him  they  were 
taxable  as  personal  ptaperty  because  of  tbelr 
"bosinesB  situs." 

It  certainly  se«ns  clear  that  mortgages 
cannot  be  taxed  at  one  and  tbe  same  time 
both  as  realty  and  prawmalty.  Sntdi  la  the 
indubitable  ani^estltHi  of  the  Multnmnah 
Case.  In  tbls  state,  from  time  Immemorial, 
tbey  bave  been  taxable  as  strfvent  credits; 
and  that  Is  surely  tbelr  legal  status.  Even 
if  fbexe  were  direct  conflict  between  the 
Multnomah  Case  and  Beckett  v.  Dean,  S7 
Miss.  232,  it  would  make  no  dUFfflmce  here. 
Tbe  question  is  tme,  in  its  nature,  of  lonl 
law.  It  la  a  questifm  of  onr  land  titles,  and 
especially  of  titles  under  our  state  Btatutes; 
and  on  such  questions  tbe  dedsltms  ct  the 
state  courts  are  ccmtrolling,  and  will  be  ttO- 
lowed  by  the  Supreme  Court  of  tbe  United 
States  itself.  May  v.  Tenney,  148  T7.  S. 
60,  13  Sup.  Ct  491,  37  L.  Ed.  868.  Tbe  au- 
thority of  the  Multnomah  Case  would  extend 
only  to  tbe  other  questim  of  the  validity 
under  tbe  ConatltutUm  of  the  United  States 
of  a  statute  similar  in  effect  to  Uiat  of  Ore- 
gon, which  was  the  real  question  In  that 
cas&  We  do  not  question  tbe  'power  <^  tbe 
L^lslatnre  to  enact  such  a  statute  bnt  <mly 
aiOrm  that  it  haa  nevw  dime  so,  and  that, 
in  the  absence  of  such  a  statute,  a  tax  can; 
not  be  assessed  nndv  the  general  laws  tax- 
ing lands.  We  have  already  noted  the  rec* 
ognltl<ni  of  this  proposition  necessarily  Im- 
plied In  the  Multnomah  Case  and  the  Br1»> 
tol  Case  above.  See.  also,  Holland  v.  Com- 
missioners (Mont.)  39  Pac.  575,  27  L.  R.  A. 
797;  Board  v.  Fidelity  Co.  (Ky.)  64  S.  W. 
470;  Walk»  v.  Jack,  31  C.  C  A.  469,  note; 
Latrobe  v.  Mayor,  19  Md.  18, 

An  examtnatl(Hi  of  the  statutes  which  in 
several  states  bave  been  held  to  Impose  a 
UabUlty  to  taxation  <m  mor^ges  as  a  real 
estate  interest  w  one  of  that  nature,  will 
be  helpful. 

(1)  The  Oregon  statute,  applied  In  Mum- 
ford  V.  Sewall,  11  Or.  67,  4  Fac.  580,  50  Am. 
Bep.  462,  and  In  various  Oregon  cases  In 
tbe  state  and  inferior  federal  courts,  and 
hM  to  be  constltntlonal  in  ttie  Multnomah 
Oaa^  supra.  Is  quoted  In  that  case.  See 
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169  U.  S.  423,  18  Sup.  Ct.  392,  42  L.  Ed. 
803.  It  provides  expressly  that  "a  mort- 
gage,  deed  of  trust,  contract,  or  other  obliga- 
tion, wbereby  land  and  real  property  situat- 
ed in  no  more  than  me  county  In  this  state 
is  made  security  for  the  payment  of  a  debt; 
together  "with  such  debt,  shall,  for  the  pur- 
pose of  assessment  and  taxation,  be  deemed 
and  treated  as  land  or  real  property";  and 
section  2  of  the  act  directed  the  assessment 
to  be  made  "In  the  city,  county  or  district 
in  which  the  land  or  real  property  affected 
by  such  security  Is  situated." 

(2)  The  Constitution  of  Galifomia,  adopt- 
ed in  1879,  by  sectirai  4,  art.  13,  provided 
expressly  that  "a  mortgage,  deed  of  trust, 
contract  or  otber  obligation  by  which  a  debt 
is  secured,  shall,  for  the  purpose  of  ass^s- 
ment  and  taxation,  be  deemed  and  treated 
as  an  interest  in  the  property  affected  there- 
by," and  also  that  "the  value  of  said  securi- 
ty shall  be  assessed  and  taxed  to  the  owner 
thereof,  In  the  county,  city  or  district  in 
which  the  property  affected  thereby  is  sit- 
uated." In  Doland  v.  Mooney,  72  Cal.  34, 
13  Pac.  71,  it  was  held  that  under  a  sale 
of  this  interest,  described  as  the  mortgage 
Interest,  for  delinquent  taxes,  the  purchaser 
was  entitled  to  recover  the  land  itself. 
What  an  anomaly,  and  what  a  revolution  In 
land  titles  such  a  holding  would  amount  to 
In  this  state!  See  analysis  of  this  provision 
and  its  effect  in  Trust  Co.  v.  San  Francisci^ 
128  Cal.  589,  61  Pac.  178. 

(3)  The  third  amendment  to  the  Constlta- 
tion  of  Missouri,  adopted  In  1900,  Is  taken 
literally  from  the  constitution  of  Callfomta. 
The  provision  was  held  to  be  unconstitution- 
al in  Rueaell  t.  Croy,  164  Mo.  69,  63  3.  W. 
849,  because  ot  Its  discrimination  against 
corporation  mortgages;  and  In  this  case  will 
be  found  an  Interesting  discussion  of  the 
futility  of  such  legislation,  which  the  people 
of  California 'had  practically  nuUifled. 

(4)  The  statute  of  Michigan,  adopted  In 
1891  (Fob.  Acts  1891,  p.  280,  No.  200,  S  2), 
provided  expressly  that  "any  real  estate 
mortgage,  deed  of  trust,  contract,  or  other 
obligation  by  which  a  debt  Is  secured,  when 
land  within  this  state  Is  pledged*  *  *  * 
shall,  for  the  purpose  of  asseesmoit  and  tax- 
ation, be  deemed  and  treated  as  an  Interest 
In  the  land  so  pledged."  While  the  statute 
does  not  in  express  terms  declare  that  the 
assessment  of  the  mortgagee's  interest  must 
be  made  in  the  county  where  the  lands  lay, 
the  directions  generally  were  such  that  It 
could  not  be  done  elsewhere.  For  discns- 
sions  of  this  statute  see  Common  Council 
T.  Assessors,  91  Mich.  78,  61  N.  W.  787,  16 
U  R.  A.  59. 

(5)  The  Maryland  statute  of  1896  was 
more  doubtful  in  Its  terms,  and  needed  con- 
struction. It  provided  that  "all  mortgagees 
or  assignees  holding  mortgages  of  record  in 
this  state  shall  annually  pay  a  tax  of  8  per 
centum  uptm  the  gross  amount  ot  tntai«Bt 


covenanted  to  be  paid,  •  •  •  to  be  col- 
lected by  the  proper  authorities  as  other  tax- 
es for  county  and  state  purposes  in  the  sev- 
eral counties,  •  •  •  and  the  tax  liweby 
levied  shall  each  year  be  paid  In  the  conn^ 
•  •  •  where  the  greater  portion  of  the 
property  covered  by  tlie  mortgage  is  locat- 
ed." Laws  1896,  p.  160,  C.  120,  I  146a.  In 
Allen  V.  Bank,  92  Md.  509,  48  AU.  78^  62 
L.  R.  A.  760,  84  Am.  St  Rep.  617,  It  was  held 
tha^  alUiough  the  act  did  not  In  express 
terms  tax  the  mtntgage  Interest,  the  lan- 
guage was  so  fixed  as  to  fix  the  situs  of  that 
Interest  In  the  county  where  the  land  was  lo- 
cated. Emphasis  is  also  laid  on  the  t&ct 
that  In  Maryland  a  mortgage  is  more  than 
a  m^  lien,  but  also*  Immediate  on  ex- 
ecution, ia  an  esttts  of  law,  deftfaalble  onlj 
in  equity. 

(6)  In  Massachusetts,  "chapter  11  of  the 
Public  Statutes  provides,  bi  substance,  that, 
when  any  person  has  an  interest  as  mort- 
gagee ot  real  estate  nnder  a  duly  recfoded 
mortgage  given  to  secure  the  payment  of  a 
fixed  sum,  the  amount  of  his  interest  shall 
be  assessed  as  real  estate  in  the  place  where 
the  land  lies,  and  that,  for  the  purpose  of 
taxation,  mM'tgagors  and  mortgagees  shall 
be  deemed  Joint  owners  until  the  mwtsagee 
takes  possesBlfm."  Insuranos  0(K  t.  Com- 
monwealth, 137  Mass.  80. 

(7)  The  New  Jersey  state  statute  of  1876 
also  expressly  provided  for  the  taxation  of 
mortgages  in  the  county  where  the  mortga- 
ged lands  were  situated.  State  Runyon, 
41  N.  J.  Law,  98.  In  this  case,  alsi^  it  was 
said  ttiat  a  mMi^ge  in  New  Jersey  created 
an  estate  in  the  land.   See  page  104. 

It  wUl  be  seen,  therefore,  that  in  an  of 
those  statutes  there  la  ^tber  an  express  decla- 
ration that  a  mortgage  shall  be  deemed  real 
estate,  or  else  an  express  taxation  of  mort- 
gages, coupled  with  a  direction  that  the  tax 
shall  be  assessed  and  collected  In  the  county 
or  district  in  which  the  lands  shall  He.  Bnt 
in  Mississippi  there  Is  no  such  statute.  The 
general  laws  In  regard  to  the  taxation  of 
lands  contain  no  references  to  mortgages; 
and  the  only  statute  which  does  deal  with 
securities  Is  section  3757,  which  expressly 
declares  that  the  same  shall  be  taxable,  not 
where  ttie  lands  affected  shall  lie,  but  wh«e 
the  persons  holding  the  same  shall  rertde  or 
have  a  place  of  business.  Clearly  tt  Is  by 
this  law  loft  as  a  matt»  of  taxation  of  the 
debt,  and  not  of  real  estate  Invest 

Not  Taxable  as  Personalty  Located  Here. 

Coming  h&dk,  now,  to  the  question  directly 
raised  in  the  Coahoma  county  suit,  we  re- 
peat that  it  is  settled  by  State  v.  Smith,  63 
Miss.  79,  8  South.  294;  but  we  will  redeem 
our  promise  to  show  that  the  case  Is  fully 
in  accord  with  the  later  decisions,  state  and 
federal.  The  only  difference  between  the 
two  cases  consists  in  the  t&ct  that  In  the 
case  at  bar  it  appears  that  when  the  loan 
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compan;  accepts  a  loan  offend  by  the  Coa- 
homa county  lawyer,  wtao  gets  up  the  baal- 
nesB,  It  pays  him  a  commlasion;  but  the 
agreement  further  expressly  recognizes  that 
Bucb  lawyer  Is  the  attorney  of  the  borrower, 
f<nr  It  says  that  "these  secnrities  are  signed 
and  acknowledged  by  the  borrower  and  deliv- 
ered to  his  attorney  with  the  understanding 
that  he  is  to  transmit  them  to  the  defend- 
ants' office  at  Memphis,"  etc.  HoweTer,  It 
would  make  no  difference  if  such  attorney 
were  the  agent  of  the  company;  for  It  la 
well  settled  that  the  employment,  to  such 
extent  only  as  would  be  shown  In  this  rec- 
ord,  even  then,  does  not  give  the  credits  a 
btudnese  situs. 

In  Hayward  T.  Board  of  Review,  188  111. 
234,  69  N.  El.  601,  in  a  case  much  like  the 
one  at  bar,  only  stronger  in  facts  looking 
toward  the  right  to  tax,  it  was  said,  after 
referring  to  the  rule  that  credits  have  their 
taxable  situs  at  the  domicile  of  the  creditor, 
that  "an  exception  to  this  role  may  exist 
where  the  credits  are  kept  In  the  limits  of 
the  state,  and  employed  permanently  in  bosi- 
neas  by  the  owner,  though  a  nonresident,  or 
by  an  agent  of  the  owner  residing  in  the 
state  and  having  the  physical  control  of  the 
papers  and  writings  evidencing  the  credits. 
Bat  in  the  case  at  bar  the  notes,  etc.,  con- 
atltuting  the  credits  were  not  kept  in  the 
state.  •  •  *  The  fact  that  the  appellant 
had  an  agent  in  this  state  to  recover  appli- 
cations for  loans  and  transact  other  business, 
and  he  came  to  Illinoia  at  r^ular  Intervals, 
but  only  temporarily,  for  the  purpose  of 
transacting  business  with  reference  to  these 
credits,  did  not  constitute  him  a  resident  of 
the  state  within  the  meaning  of  that  word; 
and  in  the  atwence  of  proof  that  the  notes, 
mortgages,  etc.,  which  evidenced  the  credits 
were  actually  in  lUtnt^  thm  vras  no  ground 
on  which  to  declare  a  separation  of  the  tftns 
ot  the  credits  from  tile  domteUa  of  tiie  asK 
pellant" 

Id  Walker  v.  Jack.  88  Fed.  &76.  SI  O.  a  A. 
482,  Judge  Taft,  for  the  court,  said,  on  page 
em,  88  Fed.,  page  464,  81  C.  C.  A.:  "Intan- 
gible personal  property,  however,  like  choses 
in  action  and  credits,  can  as  a  general  rule 
only  be  taxed  at  the  residence  of  the  owner. 
*  *  *  Certain  exertions  to  this  mle  are 
recognized.  •  •  •  Another  exc^itlon  ts 
where,  though  the  bMiefldal  Interest  tu  the 
debt  is  owned  by  a  nonresident,  yet  the  mon- 
ey la  invested,  the  debt  is  contracted,  and 
the  Investment  is  controlled  by  a  resident 
agent  of  the  owner.  In  such  case  It  is  held 
that  tiie  money  and  the  credit  in  which  it 
Is  Invested  are  within  the  state,  where  the 
agent  recdves  the  mon^  for  his  principal, 
and  makes  the  loan,  having  the  authority  to 
collect  It  and  reinvest  it  *  *  *  In  such 
cases  the  circumstance  that  the  agent  has  in 
bis  possession  the  eridence  of  the  Indebted- 
ness is  regarded  as  of  importance."  8ee^ 
■104^  tin  ^bwate  and  Inminooa  note.  t» 


above  case  In  81  C.  0.  A.,  espedally  subdlvl- 
sion  4,  on  pages  469-471,  as  to  the  general 
subject,  and  subdivision  6,  on  page  472,  as 
to  the  possession,  etc.,  of  an  agent.  The  con- 
clusion of  the  note  is  as  follows:  "But  at 
any  rate  It  is  quite  clear  that,  in  order  that 
the  property  of  nonresidents  should  thus 
become  amenable  to  the  revenue  laws  of  the 
state,  it  iB  necessary  that  the  resident  agent 
should  have  an  actual  and  effective  control 
over  it  If  the  securities  are  merely  In  his 
hands  for  the  purpose  of  coIlecHog  the  prin- 
cipal and  interest  and  remitting  the  same 
to  his  employer  (Myers  v.  Seaberger,  4S 
Ohio  St  232,  12  M.  B.  796),  or  if  the  agent 
-does  not  occupy  the  position  of  a  trustee, 
clothed  with  discretion  and  choice  as  to  the 
investments  to  be  made,  but  acts  merely  un< 
der  the  specific  directions  of  the  nonresident 
owner  of  property,  the  state  does  not  acquire 
any  jurisdiction  for  the  purposes  of  taxation 
(Boardman  v.  Supervisors,  8S  N.  T.  859).  On 
the  same  principle,  promissory  notes  and 
other  choses  in  action  placed  in  the  hands 
of  an  attorney  within  the  state  simply  for 
collection,  and  municipal  bonds  placed  tem- 
porarily on  d^slt  in  a  bank  in  the  state 
merely  for  safe^keeplng,  and  belonging  to  a 
bona  fide  resident  of  another  state,  are  not 
subject  to  taxation.  Herron  t.  Keeran,  66 
Ind.  472,  26  Am.  Bep.  87." 

See,  also.  Board  v.  Fid^ty  Trust  Oo.,  a 
Kentucky  case  decided  in  October,  1801,  not 
yet  repwted  oflSdaUy,  but  found  in  64  S.  W. 
470.  And  see  Village  of  Howell  v.  Gordon, 
a  Michigan  case,  decided  in  1901,  not  yet 
officially  reported,  but  to  be  found  in  86  N. 
W.  1042.  A  pamphlet  copy  is  filed  in  this 
case  as  part  of  this  brief.  This  is  a  note-  ' 
worthy  case,  when  compared  with  the  iwevl- 
oue  Michigan  cases. 

In  New  Orleans  v.  Btemple,  175  U.  8.  309, 
20  Sup.  Ct  110,  44  L.  Bd.  174,  a  resident  ot 
Louisiana  died,  leaving  a  large  estate  in 
money  tm  deposit  in  New  Orleans  banks  and 
in  notes  secured  by  mortgages  on  New  Or- 
leans lands.  His  heirs  were  minors  In  New 
York,  and  Mary  Stemple  was  their  New  York 
guardian.  The  decedent* s  estate  had  been 
settled  In  the  proper-courts  of  Louisiana,  and 
the  New  York  guardian  had  been  put  In  pos- 
session of  the  property.  The  Louisiana  stat- 
ute, amongst  other  pertinent  provisions,  ez- 
preasly  declared  that  "all  bills  receivable,  ob- 
UgatloDB,  or  credits  arising  from  business 
done  in  tide  state  are  hereby  declared  as- 
sessable within  this  state,"  etc.  The  Su- 
preme Court  after  setting  forth  carefully  the 
facts  (1)  tbat  the  property  in  question  was 
clearly  property  arising  from  business  done 
in  Louisiana,  being  property  of  the  deceased, 
a  resident  of  New  Orleans;  (2)  that  the  same 
had  never  been  out  of  the  state,  but  the 
money  was  still  on  deposit  in  New  Or- 
leans banks,  and  tbe  notes  and  mortgages 
were  still  in  New  Orleans  in  the  hands  of 
an  agent  of  the  plaintiff;  and  (3)  Out  "evi- 
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denfly  the  numeyi  vere  to  be  kept  In  tbe 
state  for  teliiTestment  or  other  uae,"  and 
that  tbe  credita  were  In  tbe  banda  of  a  lo- 
cal agent  tot  the  same  pnrpoae— holds  that 
under  those  clrenmstances  they  were  taxa- 
ble undor  the  Lonlslana  statute.  This  case 
does  not  In  fact  announce  any  new  rul^ 
or  any  novel  api^lcatlon  of  tbe  old  rule. 
It  shows  thst  the  Supreme  Court  of  the 
United  States  Is  exactly  In  line  with  the 
courts  of  the  state  on  this  subject.  The  most 
noteworthy  feature  In  this  case  Is  Its  re* 
establishment  of  the  autbtHrity  of  the  case  of 
State  Tax  on  Foretgn-Beld  Bonds,  15  Wall. 
800,  21  L.  Ed.  179,  which  had  been  appar* 
ently  In  a  measure  OTerruled  In  the  Multno-' 
mab  County  Case;  and  It  Is  to  be  especially 
noted  that  In  discussing  that  case,  and  ex- 
plaining It,  and  re-estabUshing  It  In  Its  true 
place,  tbe  court  says  of  It  that  Its  language 
*is  not  to  be  taken  as  a  denial  of  tbe  power 
of  the  Legislature  to  establish  an  Independ- 
ent situs  for  bonds  and  mortgages,  when 
those  properties  are  not  In  possesslim  of  the 
owner,  but  simply  that  the  fiction  of  law,  so 
often  referred  to,  declares  their  situs  to  be 
that  of  tbe  domidle  of  the  owner,  a  decia* 
ration  which  tbe  Lefirfslature  has  no  power  to 
disturb  when  in  fact  they  are  In  his  pos- 
cfessloD." 

Bristol  T.  Washington  Connty,  177  8. 
133,  20  Sup.  Ct  68S,  44  L.  Ed.  701,  Is  to  the 
same  effect.  The  credits  were  there  held 
taxable  because,  aftra  and  In  continuance  of 
a  long-established  course  of  business  of  lend- 
ing money  by  a  New  York  citizen  In  tbe 
town  of  Stillwater,  Minn.,  the  business  was 
continued  as  before,  except  that,  In  order  to 
arold  the  tax  laws,  the  notes  tbemselTes 
were  sent  to  New  York.  But  tbe  court  said: 
"But  these  notes  were  payable,  as  before,  at 
the  office  of  the  agents  In  Minnesota,  13ie 
mortgages  securing  tbe  notes  were  retained 
by  tbe  agents,  and  tbe  notes  were  returned 
to  the  agents  from  time  to  tlm^  whenever 
required  by  them,  ftnr  the  purpose  of  renew 
al,  ODllection.  or  foreclosure  of  securitleB. 
The  agents  continued  to  collect  the  money 
due  on  the  notes,  and  to  make  loans  in  the 
name  of  Mrs.  Bristol,  sometimes  under  her 
husband's  direction,  but  generally  on  their 
own  Judgment."  etc.  ^age  143, 177  U.  S.,  page 
685,  20  Sup.  Ct,  44  L.  Ed.  701).  The  court 
will  see  this  is  nothing,  In  effect,  but  onr 
own  case  Jahler  t.  Bascoe  over  again.  Of 
course,  tbe  business  so  located  was  taxable. 

We  submit  that  the  dedslm  of  the  drenit 
court  of  Ooahoma  county  was  correct,  and 
should  be  affirmed. 

DeprlTatlon  of  Property  without  Dne  Pro- 
cess of  Law. 

This  question  must  be  Investigated  from 
two  pointe  of  Tiew:  (1)  As  to  the  attempt  to 
tax  loans  as  perswialty  (the  Coahoma  case); 
and  (Z)  that  attempt  to  tox  tbem  as  an  In- 
terest In  the  lands  (the  Ck>piab  case). 


filrst  Tbe  case  of  New  Ofteus  t.  Btem- 
ple,  supra,  settles  the  qnestlon,  in  tbe  pas- 
sage quoted  above,  that  the  taxatfon  of 
credits,  even  In  the  concrete  form,  when  the 
notes  and  lands  are  actually  k^t  In  the  pos- 
session of  the  nonresident  owner,  is  b^ond 
tbe  pow«  of  tike  state.  Tbe  later  case  of 
Bristol  T.  Washington  County  modifies  that 
doctrine  to  the  extent  of  holding  that  the 
ntmresldent  owner  may  retsln  possessian  of 
tbe  notes,  yet  still  localize  his  business  in  tbe 
state;  but  localizing  must  be  done  by  toe  es- 
tsblishment  and  maintenance  of  a  permanent 
course  of  business,  including  the  maktog  of 
the  notes  fiiemselves  payable  at  13ie  place 
where  said  business  is  carried  on,  and  the 
appointment  of  a  regular  agent,  with  power 
to  renew,  collect,  and  reinvest,  and  all  on  his 
own  Judgment  No  such  condltlmi  of  things 
exists  in  the  case  at  bar;  and  we  submit 
that  If  tbe  statute  Is  construed  as  antboA^g 
this  tax,  it  violates  the  fourteenth  amend- 
ment of  the  Gmstitntlon  of  the  United  Stotes. 
Both  of  the  cases  at>ove  postulate  the  fact 
that  if  the  tox  Is  unlawful.  It  does  vtolste 
that  amendment;  and  the  Multaomah  COnnty 
Case,  169  U.  S.  421,  18  Sup.  Ct  392.  42  L.  Ed. 
803,  in  order  to  avoid  this  difficulty,  very 
carefully  and  emphatically  pointe  out  the 
fact  that  tbe  Oregon  statute  Imposed  no 
tox  on  the  credits  as  snch. 

Secondly.  As  to  the  effort  to  tox  as  a  real 
estate  toterest  it  senns  to  be  settled  by  tbe 
Multnomah  Connty  Case  that  as  a  general 
proposition,  It  can  be  done.  We  have  argued 
above  that  a  stotnto  anthorteing  such  a  tax 
is  necessary,  and  that  we  have  no  such  stat- 
ute in  this  state.  If,  however,  toe  court 
should  hold  differently,  we  submit  that  said 
holding  cannot  be  applied  in  these  cases,  so 
as  to  give  It  retro^ectlve  operation.  Tbe 
loans  were  made  under,  and  manifestly  be- 
cause of,  toe  holding  of  this  court  in  the  case 
of  State  T.  Smith,  68  Ulss.  7»,  8  Soutii.  284, 
which  was  a  construction  of  the  veir  stat- 
utes  now  existing.  This  is  the  precise  pobit 
passed  on  by  this  conrt  to  Tazoo  &  Hlsa 
Valley  B.  B.  Co.  v.  Adams  (decided  at  the 
October  term,  1902)  82  Sonto.  9S7.  Judge 
Cayce.  tor  tbe  comrt  said:  "The  prfq»erty 
.  to  controversy  here  Is  Itable  for  tbe  taxes  fbr 
the  years  claimed,  nnless  relieved  therefrom 
by  tbe  operation  of  toe  mle  of  property  as  It 
existed  at  tbe  time  the  appellante  became 
owners  of  It  so  operating  as  to  create  an 
esti^el  on  the  state.  A  'rule  of  property* 
is  a  settled  legal  principle  governing  the 
ovraershlp  and  devolution  of  property.  TUa 
principle  can  be  settled  only  by  toe  Supreme 
Court  of  the  state,  and  Ito  utterances,  la 
cases  pending  before  It  tovolvlng  toe  title 
to  pn^erty,  constmtog  statutes  or  constlta- 
tional  provisions,  have  the  effect  of  establish- 
ing a  rule  of  property  to  the  extnit  raily 
toat  the  particular  atatote  or  constltotlMitl 
proviidon  was,  to  toe  case,  tovolved  or  nec- 
essarily considered,  and  determined  by  tb» 
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court  in  the  case  tlien  pending  before  It; 
and  Bucb  rale  of  property,  when  so  establish- 
ed, becomes  and  remains  tbe  settled  legal 
inlnclple  govemlng  tbe  question  and  title  to 
property  to  wblcb  construction  Is  applicable, 
80  long  aa  rach  decision  remains  unrerersed 
by  the  Sapreme  Court  giving  such  construc- 
tion. If  such  construction  Is  given  upon  an 
Issue  directly  involved  in  the  case,  or,  neces- 
sarily considered,  necessitates  the  application 
of  tbe  Judicial  mind  to  the  precise  question, 
then  immediately  the  rale  of  property  es- 
tablished thereby  becomes  the  law  for  similar 
cases,  and  is  upheld  and  continued  In  the 
future  by  the  doctrine  of  stare  decisis." 

In  conclusion.  It  remains  only  to  say  that 
the  policy  of  taxing  this  class  of  credlte  Is  a 
political,  and  not  a  Judicial,  qnestloD— a  mat- 
ter for  tbe  Legislature,  and  not  for  the  courts. 
If  under  the  existing  laws  they  are  not  taxa- 
ble, no  doubt  the  former  Legislatures  had 
their  leaaons  for  putting  the  laws  in  such 
shape;  and  any  succeeding  Legislature  can 
alter  the  law  If  It  shall  see  fit  so  to  do. 
Doubtless  some  fnture  Legislature  will  do 
so,  Just  as  soon  aa  the  public  mind  of  this 
state  becomes  convinced  that  we  need  that 
additional  source  of  revenue  more  than  we 
need  the  comparatively  cheap  foreign  money 
which  Immunity  from  local  taxation  brings 
to  ns.  "More  taxes,  more  interest,"  is  tbe 
inexorable  business  law.  The  Legld&ture 
must  deal  with  it 

Jas.  H.  Watson,  for  appellee. 

By  consent  of  counsel  these  two  cases  are 
to  be  heard  t<^ther.  The  facts  are  the  same 
in  both  cases,  and  involve  but  a  single  ques- 
tion, to  wit:  Are  the  debts  held  and  dwned 
by  the  appellee,  secured  by  trust  deeds  and 
mortgages  on  land  situated  In  the  state  of 
Mississippi,  taxable  under  existing  laws? 

As  shown  by  the  records,  the  appellee  ia 
an  English  corporatioa,  with  an  office  In  the 
city  of  Memphis,  In  the  state  of  Tennessee. 
Through  this  office  the  loans  now  sought  to 
be  taxed  were  made.  All  appiicatlonB  for 
loans  are  submitted  to  Mr.  N.  F.  Le  Master, 
the  manager  of  tbe  Memphis  office.  They 
are  fbrwarded  usually  by  the  local  attorneys 
of  the  would-be  borrowers,  although  occa- 
sionally these  applications  come  direct  from 
the  applicants  themselves.  On  receipt  of  an 
application  the  company  has  the  lands  men- 
tioned therein  inspected  by  some  person 
whom  it  employs  for  that  purpose,  and  If 
fbey  are  shown  by  his  report  to  be  adequate 
security  for  the  amount  desired,  and  the 
applicant's  title  is  found,  on  examination  by 
the  company's  attorney,  to  be  good  and  valid, 
the  notes  and  trust  deed  are  prepared  In  the 
Menq>b]s  office  and  forwarded  to  the  appli- 
cant, or  his  attorney,  to  be  executed  and  re- 
corded. When  this  is  done,  the  papers  are 
returned  to  the  Memphis  office,  and.  If  found 
to  be  in  proper  shape,  tbe  money  is  then  paid 
OTor  to  tbe  borrower.  This  all  appears  In 
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the  agreed  statement  of  facta  upon  which 
the  Coahoma  county  case  was  tried,  but  the 
details  are  not  fully  set  forth  by  the  com- 
plainant in  his  bill  In  the  Copiah  county 
case.  The  applicant  does  allege,  however, 
that  the  defendant  (appellee)  la  an  English 
corporation,  with  an  agency  In  tbe  city  of 
Memphis,  and  the  evidences  of  the  debt  se- 
cured by  the  trust  deeds  and  mortgages 
sousbt  to  be  taxed  are  in  the  defendant's 
possession  at  its  domicile  beyond  the  state, 
and  that  they  represent  money  loaned  to 
various  parties  by  tbe  defendant  through  Its 
agent,  Le  Master,  at  Memphis,  and  that  the 
defendant  haa  no  agent  in  this  state  to  lend 
money. 

The  Coahoma  county  suit  was  a  proceed- 
ing by  attachment  at  law  for  the  amount  of 
taxes  alleged  to  be  due  on  the  various  trust 
deeds.  In  which  the  defendant  is  the  bene- 
ficiary, on  the  lands  situated  in  Coahoma 
county.  The  plaintiffs  claim,  as  eet  forth 
in  his  declaration,  was  for  the  taxes  of  1898 
and  1899  upon  "solvent  credits"  owned  by 
the  defendant  The  defendant  pleaded  the 
general  issue,  with  notice  of  the  special  mat- 
ter which  it  expected  to  prove.  Up(m  this 
plea  there  was  verdict  and  Judgment  for  the 
defendant  In  the  Copiah  county  chancery 
suit,  however,  It  is  alleged  that  tbe  defend- 
ant "owns  certain  real  and  personal  property 
lying  and  being  wholly  in  Copiah  county. 
Miss.,  which  escaped  taxation  for  the  year 
1001,  to  wit,  the  interest  of  the  said  Colonial 
&.  United  States  Mortgage  Company,  Limited, 
as  mortgagee  and  cestui  que  trust  In  the 
following  mortgages  and  trust  deeds,  record- 
ed In  the  record  of  trust  deeds  and  mortgages 
of  said  county,  held  by  it  as  security  for 
loaned  money  on  lands  lying  wholly  In  Co- 
piah county.  Miss."  Then  follows  a  state- 
ment showing  the  amount  date,  book,  and 
page  where  recorded,  and  the  names  of  the 
mortgagors  in  tbe  several  trust  deeds  record- 
ed in  Copiah  county,  securing  debts  due  the 
defendant  Notwithstanding  the  allegation,  I 
submit  that  the  two  cases  are  substantially 
the  same,  and  that  the  fact  that  these  debts 
were  assessed  In  Coahoma  county  aa  "solvent 
credits,"  and  in  Copiah  county  as  "real  and 
personal  property,"  makes  not  the  alightest 
dlfTerence,  unless  the  astute  and  learned  coun- 
sel for  the  appellant  can  now  make  it  ap- 
pear to  this  court  that  a  thing  Is  what  they 
call  it,  and  not  what  It  really  Is. 

In  the  case  appealed  from  Copiah  county 
the  defendant  Interposed  a  demurrer  to  the 
bill  of  complaint,  which  was  sustained,  and 
the  bill  dismissed.  Under  the  authorities 
there  could  have  been  no  other  result  In 
either  case.  It  must  be  borne  in  mind  that 
the  defendant  is  a  nonresident  without  ei- 
ther office  or  agent  In  the  state  of  Mississippi; 
that  the  loans  assessed  for  taxation  are  made 
though  its  Memphis  office;  and  that  before 
the  money  is  paid  to  the  borrower  his  notes, 
together  with  the  trust  deed  aecnrtng  the 
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same,  dtily  ezecnted  and  recorded,  are  In  the 
hands  of  the  defendant's  agent  beyond  the 
limits  of  the  state.  In  other  words,  the  ap- 
pellee's alleged  liability  la  based  solely  upon 
the  facts  that  the  debtors  reside,  and  the 
loans  are  secured  by  trust  deeds  upon  lands 
lying,  In  the  one  case,  in  Coahoma  county, 
and  in  the  other,  In  Ooptah  county,  Miss.  Un- 
questionably the  general  doctrine  is  that  debts 
have  their  sltos  at  the  domicile  of  the  <yed- 
Itor,  and  the  state  has  no  greater  power  or 
Jurisdiction  to  tax  debts  due  to  nonresident 
creditors  than  It  has  to  tax  any  other  per* 
aonal  property  of  such  nonresident  which  la 
not  situated  In  the  state. 

"To  call  debts  property  of  the  debtors  Is 
simply  to  misuse  terms.  All  the  property 
there  can  be,  in  the  nature  of  things,  In 
debts,  belongs  to  the  creditors  to  whom  they 
are  payable,  and  follows  their  domicile,  wher- 
ever tlut  may  be.  Their  debts  can  have  no 
locality  separate  from  the  parties  to  whom 
they  are  due.  *  •  •  Bnt  other  personal 
property,  consisting  of  bonds,  mortgagee,  and 
debts  generally,  has  no  situs  Independent  of 
the  domlclie  of  the  owner,  and  certainly  can 
have  none  where  the  instruments,  as  in  the 
present  case,  constituting  the  evidences  of 
debt,  are  not  separated  from  the  possession 
of  the  owners."  State  Tax  on  Forelgn-Beld 
Bonds,  15  WalL  SOD,  21  L.  Ed.  179. 

"Debts  have  their  situs  at  the  domicile 
of  the  creditor,  because  debts  are  property, 
and  have  a  value  which  Is  'inseparable  from 
the  creditor."  Meyer  v.  Pleasant,  41  La.  Ann. 
645,  6  South.  258;  Liverpool  &  L.  &  G.  Ins. 
Ca  V.  Board  of  Assessors,  44  La.  Ann.  760, 
11  South.  91,  16  L.  B.  A.  56. 

"It  is  an  accepted  principle  of  the  law  of 
taxation  that  Intangible  personal  property, 
such  as  credlto,  claims,  and  other  choses  in 
action,  follows  the  person  of  the  owner,  and 
can  have  no  local  habitation  other  than  his. 
Consequently,  In  the  absence  of  any  statute 
establishing  a  different  rule,  the  situs  of  all 
auch  Intangible  personal  property,  for  pur- 
poses of  taxation,  is  at  the  domicile  of  its 
owner,  and  nowhere  else."  Gmndy  County 
V.  Tenn.,  C.  I.  &  B.  B.  Co.,  94  Tenn.  295, 
29  S.  W.  116;  Worthlngton  v.  Sebastian,  25 
Ohio  St  1;  Barber  v.  Farr,  64  Iowa,  67,  6 
N.  W.  134. 

As  declared  by  the  Supreme  Court  of  Louis- 
iana In  Liverpool  &  L.  &  G.  Oo.  v.  Board  of 
Assessors,  snpra:  "Th^  state  has  no  greats 
power  or  Jurisdiction  to  tax  debts  doe  to 
nonresident  creditors  than  it  has  to  tax  any 
other  personal  property  of  such  nonresidents 
which  is  not  situated  In  the  state."  And  It 
will  doubtless  be  conceded  that  the  taxing 
power  of  a  state  can  only  be  exercised  upon 
subjects  within  its  Jarlsdictlon. 

•The  power  of  taxatlMi,  however  vast  in 
Its  character  and  searching  in  Its  extent,  is 
necesssrily  limited  to  subjects  within  the 
Jurisdiction  of  the  state.  These  subjects  are 
pcnons,  property,  and  business.  Whatever 


form  taxation  may  assnme,  whether  as  dn< 
ties.  Imports,  excises,  or  licenses.  It  must  re- 
late to  only  these  subjects.  It  is  not  possible 
to  conceive  of  any  other,  though,  as  ai^lied 
to  them,  the  taxation  may  be  exercised  in  a 
great  variety  of  ways.  It  may  touch  prop- 
erty in  every  shape— In  its  natural  condition, 
in  its  manufactured  form,  and  in  its  various 
transmutations.  The  amount  of  taxation 
may  be  determined  by  the  value  of  the  pn^ 
erty,  or  Its  use,  or  Its  capacity,  or  its  pro- 
ductiveness. It  may  touch  business  in  the 
almost  infinite  form  in  which  it  is  conducted 
—in  professions,  in  commerce,  In  manufac- 
tures, and  In  transportation.  Unless  restrain- 
ed by  provisions  of  the  federal  Constitution, 
the  power  of  the  state,  as  to  mode,  form,  and 
extent  of  taxation,  is  unlimited  where  the 
subjects  to  which  It  affiles  are  within  her 
Jurisdiction.  Corporations  may  be  taxed,  like 
natural  persons,  upon  their  property  and  busi- 
ness. But  debts  owing  by  corporations,  like 
debts  owing  by  individuals,  are  not  property 
of  the  debtors  in  any  sense.  They  are  obli- 
gations of  the  debtors,  and  only  possess  value 
in  the  hands  of  the  creditors.  With  them 
they  are  property,  and  in  tbeSr  hands  they 
may  be  taxed.  To  caU  debts  property  of  the 
debtors  is  simply  to  misuse  terms.  All  the 
property  there  can  be,  In  the  nature  of  things. 
In  the  debts  of  cwporations,  belongs  to  the 
creditors  to  whom  they  are  payable,  and  fol- 
lows their  domicile,  wherever  that  may  be. 
Their  debts  can  have  no  locality  separate 
from  the  parties  to  whom  they  are  due. 
*  *  *  The  property  mortgaged  belonged 
entirely  to  the  company,  and,  in  so  far  as  it 
was  situated  in  Pennsylvania,  was  taxable 
tiiere.'  If  taxation  is  the  correlative  of  pro- 
tection, the  taxes  which  it  there  paid  were 
the  correlative  for  the  protection  which  it 
there  received.  •  •  •  The  property  In  no 
sense  belonged  to  the  nonresident  bondliold- 
er,  nor  to  the  mortgagee  of  the  company.  The 
mor^ge  transferred  no  title.  It  created 
only  a  lien  upon  the  property.  Though  in 
form  a  conveyance,  It  was  both  at  law  and 
equity  mere  security  for  the  debt  That  sndi 
is  the  nature  of  a  mortgage  in  Pennsylvania 
has  been  frequently  ruled  by  her  highest 
court  In  Wltmer's  Appeal,  46  Pa.  46S,  81 
Am.  Dec.  606,  the  court  said:  The  m<n1- 
gagee  has  no  estate  In  the  land,  any  more 
than  a  Judgment  creditor.  Both  have  liens 
upon  It,  and  no  more  than  a  lien.'  •  *  * 
Such  being  the  character  of  a  mortgage  in 
Pennsylvania,  It  cannot  be  satd  that  the  non- 
resident holder  and  owner  of  the  bonds  se- 
cured by  a  mortgage  In  that  state  owns  any 
real  estate  there.  A  mortgage  b^ng  tbere  a 
mere  chose  In  action.  It  only  confers  upon  the 
holder,  or  the  party  for  whose  benefit  tiie 
mortgage  Is  given,  a  right  to  proceed  agalmt 
the  property  mortgaged,  and,  upon  a  given 
contingency,  to  enforce,  by  Its  sale,  the  pay- 
ment of  his  demand.  The  right  has  no  local* 
Ity,  Ind^ndent  ot  the  party  In  whom  It  iv 
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Btdn,  It  mar  nsdoiibtedlr  be  tized  by  the 
state,  wben  held  by  a  resident  tlierelii.  but 
wben  held  hj  a  nonresident  It  Is  as  mncta  be- 
joad  Jnrlsdictlia  of  the  stata  as  tbe  person 
of  tbe  ownw."  State  Tax  ui  ForeignrHeld 
Bonds.  15  WaU.  319.  820,  822,  21  L.  Bd.  170. 

Under  ttae  decisions  of  this  court  the  na- 
ture of  a  mortgage  Is  0»  same  in  Mlsslsslp^ 
as  it  is  In  PennsylTsnia.  Beckett  t.  Dean,  S7 
Miss.  236;  Freeman  t.  Ounningluun,  67  Miss. 
tfT;  Strickland  t.  Kbrk,  61  Misa.  788.  I  wll- 
llnxljr  concede  tliat  tbe  role  of  comltr,  **Mo- 
touia  personam  sequuntor,"  may  be  modified 
by  leglBlatlTO  power  In  many  retpects.  Mot* 
ables  may  be  taxed  in  the  state  in  whlcfa 
ttae^  are  actnally  located,  tbongta  ttie  owner 
resides  elsewhere,  and  even  debts  may  as- 
sume such  concrete  form  in  the  evidences 
tbraeof  that  they  may  be  similarly  subjected, 
wlwD  sucb  erideneea  are  Bitnated  in  Uie  state. 

"It  la  undoubtedly  true  that  tbe  actual  Bttns 
of  persona]  property  whlcb  has  a  Wilble  and 
tangible  exlstmce,  and  not  tbe  domicile  of 
the  owner,  will  in  many  cases  determine  the 
state  in  which  it  may  be  tueed.  The  same 
thing  Is  true  of  public  securities,  consisting 
of  state  bonds  and  bonds  of  municipal  bod- 
ies, and  drenlating  notes  of  banking  institu- 
tions. The  former  by  gneral  usage  hare  ac- 
quired the  diaracttt  of,  and  are  treated  as, 
property  in  tbe  place  where  tl»y  are  found, 
tiwugh  removed  from  the  domicile  of  flie  own^ 
«r.  The  latter  are  treated  and  pass  as  mon- 
ey wherefYcr  they  are.  But  other  general 
pn^ierty,  consisting  of  bonds,  mortgagee,  and 
debta  generally,  bra  no  situs  Ind^ndent  of 
the  domicile  of  the  owner,  and  certainly  can 
bave  none  where  the  Instniments,  as  in  the 
present  case,  crastitnttng  tbe  evidences  of 
4Mit,  are  not  separated  from  tbe  possessions 
of  the  owners."  State  Tax  on  Foreign-Held 
Bonds,  16  WaU.  828,  82^  21  L.  Bd.  17B. 

In  tbe  later  case  of  New  Orleans  v.  Stem- 
plfi^  176  U.  S.  800,  20  Sup.  Ct  UO,  44  L.  Bd. 
174,  Mr.  Justice  Brewer  reviewed  tbe  dec^ 
alons  of  all  tbe  vartons  Mates  up<m  tbla  sub* 
Jee^  and  held  that  notes  secured  by  mort- 
gages on  real  estate  In  Umlalana,  and  hi  ac- 
tual possessiim  of  the  owner's  ag^  ia  the 
dty  of  Kew  Orleans^  are  there  taxable,  at- 
tboQgh  the  domicile  of  tbe  owner  was  In  the 
state  €it  New  Tork.  The  cass  arose  und»  a 
statute  vny  rimllar  to  aeethm  8767  of  the 
Annotated  Code  of  1892,  undm  which  appel- 
lant Is  now  seeking  to  fix  a  UablUty  upon  tbe 
appellee.  Tbe  Louisiana  statute  (section  7, 
>'o.  106»  p.  124,  Acts  La.  1880),  after  dectar^ 
Ing  that  It  is  made  tbe  duty  of  all  tax  as- 
sessors "to  place  upon  the  asBessment  list 
all  v»>petty  subject  to  taxatlm,"  doses  with 
this  provision:  "And  this  shall  apply  with 
equal  force  to  any  person  or  persons  repre- 
senting in  thli  state  business  Intereste  that 
may  claim  a  domicile  elsewhere,  tbe  Intent 
and  purpose  being  that  no  nonresident,  eitiiee 
by  himself  or  through  any  agent,  shall  trans- 
act any  business  here  without  payiiv  to  the 


state  a  corresponding  tax  wlflt  that  eiaeted 
of  Ita  own  dtlaens,  and  to  all  bills  receivable 
obligations  or  credlta  arisb^r  from  the  busi* 
nesB  done  in  Ibis  state  and  at  tbe  business 
dmnlclle  of  ssid  nimreslden^  his  agent  or  re^h 
resratative."  In  the  case  of  New  Orleans  v. 
Stemple,  suiva,  tike  bonds,  mortgages,  ete., 
of  the  defendant  were  held  to  be  taxable  by 
the  state  of  Louisiana,  solely  upon  tbe  ground 
that  tbe  evidences  of  these  debte  were  In 
"concrete  f&rm,"  and  were  actually  situated 
in  the  state.  At  the  same  time  tbe  court  dis- 
tinctly declared  that  such  property  bad  no 
situs  Independrait  of  the  domldle  of  tbe  own- 
er,  and  could  have  none  unless  such  concrete 
evidences  of  debt  were  separated  from  the 
poBsositMi  of  the  owners.  The  power  of  the 
Legl^ture  to  establish  an  independent  situs 
for  bonds  and  mortgages  when  they  are  not 
in  possession  of  the  owner  was  ocmceded;  tbe 
court  observing,  however,  that  "the  flctSim 
of  law  so  often  refored  ti^  vis..  'Hobllfa  per- 
sonun  seqnuntur,*  declares  their  sltns  to  be 
that  of  the  ovmtx—m  declaration  which  tbe 
Legislature  has  no  power  to  disturb  when  in 
tact  they  are  in  his  possesston." 

Xotwltiniandbog  the  doctrine,  so  well  Be^ 
tied,  that  the  situs  of  notes,  mortgages,  ete.. 
for  purposes  of  taxation,  is  at  tbe  domlcUe 
of  tbe  ownw,  it  has  always  been  held  anb- 
Jeet  to  this  modification,  that  wherever  tb^ 
are  s^iarated  from  the  possession  of  the 
owner,  and  situated  In  some  other  state 
where  the  owner  resides,  thus  enabling  tbe 
owner  to  escape  tbe  Injustice  of  double  taxa- 
tion. And  In  tiie  states  of  Kansas,  New  Torlc. 
Mlssonrl,  CaUfomla,  South  Dakota,  Minne- 
sota. Oregm,  North  Carolina,  Nebraska,  and 
peibaps  othOTs,  It  has  been  repeatedly  htild 
that  the  state  has  no  power  to  tax  a  dtlsen 
on  money  due  him  in  another  state,  when 
the  evldoices  of  indebtedness  were  in  Ibe 
bands  of  an  agent  for  collection  in  tbe  stata 
of  the  domicile  of  the  debtor.  Because  they 
have  an  Independent  situs,  they  may  be  tax- 
ed where  they  are  altnated.  Wilcox  t.  ElUa, 
14  Kan.  688,  19  Am.  Bqk  107;  Fisher  t. 
Rush  County  C«n*ra,  18  Kan.  414}  Blain  v. 
Iiby,  26  Kan.  488;  People  v.  Smith,  88  N. 
Y.  576;  State  T.  St  Louis  County  Ct.,  47  Mo. 
684-000;  People  r.  Home  Ins.  Co.,  29  CsL 
688;  BilBnghurst  v.  Spink  County,  6  S.  D. 
84,  68  N.  W.  272;  In  re  JefCerson,  36  Minn. 
216,  28  N.  W.  256;  Foppleton  v.  YambtU 
County,  18  Or.  877,  28  Pac.  2S8,  7  L.  B.  A. 
440;  Bedmond  v.  Butberford  Com'rs,  87  N. 
G.  122.  Finch  v.  York  County,  19  Neb.  6% 
26  N.  W.  688,  66  Am.  Bepw  741. 

AHhougb,  as  abready  shown,  the  general 
consensus  vt  opinion  is  that,  t<a  the  purpose 
of  taxation,  the  situs  of  mortgages  Is  at  tbe 
domicile  of  tbe  owner,  and  that  this  rule 
cannot  be  changed,  even  by  legislative  pow- 
er, 80  long  as  the  nunrtgages  themsdves  re- 
main in  the  actual  possession  of  a  nonresi- 
dent owner,  yet  In  some  few  of  the  states 
laws  have  been  enacted  providing  for  the 
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taxation  of  mortgages  held  wmresIdeDt 
creditors  as  an  Interest  la  realt^i  ud  the 
courts  have  sustained  tbdr  Talldlty.  In  Ore- 
gon It  lias  been  beld  tbat  a  state  has  pawtr 
to  tax  a  mortgage,  as  such,  In  the  county 
where  It  Is  receded,  or  where  the  land  Ues, 
inespectlTe  of  the  residence  of  the  owner. 
Ankeny  r.  Multnomah  County,  3  Or.  386.  And 
the  Snpreme  Gonrt  of  the  United  States  has 
affirmed  the  validity  of  Hie  Oregon  law*  so 
far  as  to  hold  tbat  the  rule  of  taxation  thwe- 
by  Introduced  does  not  violate  any  rights  of 
citizens  of  otho:  states  secured  to  them  by 
the  Oonstitutlon  of  the  United  Slates.  Sav- 
ings &  I<oan  Society  v.  Uultnomah  County. 
169  n.  8.  421,  18  Sup.  Ct  382,  42  L.  Ed.  803. 
It  was  held  in  these  cases  tbat,  conceding 
that  the  debts  followed  the  person  of  the 
owner,  and,  Ut  case  of  a  nonresident,  would, 
be  beyond  the  Jurisdiction  of  the  state,  yet 
the  mwtssge,  considered  as  a  security,  was 
local  and  wttliin  the  jurisdiction,  and  might 
th^fore  be  taxed  as  ewA.  "The  si^hlstry 
ct  this  reasoning  Is  very  apparent,  when  we 
reflect  that,  on  the  concession  here  made  by 
the  court,  the  state  where  the  creditor  re- 
sides may  be  taxed  upon  the  debt  secured  by 
the  mortgage,  and  thus  be  would  be  Uable  to 
doutte  taxation  for  the  same  item  of  property 
— once  In  bla  own  state  on  the  debt,  and 
once  In  Oregon  on  the  Instrument  which  evi- 
dences  and  secures  it.  If  further  refutatloD 
is  needed,  it  Is  sufficient  to  point  out  that  a 
security  divorced  from  the  debt  which  it  se- 
cures is  a  phantom,  and  can  have  no  taxable 
value."  It  has  also  been  held  by  the  Su- 
preme Court  of  Michigan  tbat  a  mor^ge 
on  land  so  fsr  partakes  of  the  character  of 
realty  tbat  it  Is  competent  for  the  Legislature 
to  provide  that  the  mortgage  of  a  nonresident 
mortgagee  shall  be  taxable  where  the  land  Is 
situated.  Common  Council  of  City  of  De- 
troit V.  Board  of  Assessors,  91  Mich.  78,  01 
N.  W.  787.  16  L.  R.  A.  S9. 

In  both  the  Oregon  and  Michigan  cases 
the  courts  were  dealing  with  a  statute  which 
In  tarns  Imposed  a  tax  upcm  a  mortgage  In- 
terest in  lands.  Of  course,  however,  there 
must  be  statutory  warrant  for  such  taxation; 
for,  if  tbe  Legislature  omits  any  property 
from  the  list  of  taxables,  the  courts  are  not 
authorized  to  correct  tbe  omlssltm  and  ad- 
judge the  omitted  property  to  be  subject  to 
taxation.  New  Orleans  v.  Stemple,  175  XJ, 
&  312,  20  Sup.  Ct.  110,  44  L.  Ed.  174.  Hence. 
In  the  absence  of  any  such  statute  in  tbe 
state  of  Mississippi,  the  Oregon  and  Michi- 
gan cases  have  no  application  to  the  cases 
at  bar.  The  only  statutory  warrant  for  such 
taxation  in  the  state  of  Mississippi,  is  to  be 
found  in  section  3757  of  the  Annotated  Code 
of  1892.  which  Is  as  follows:  "BJvery  iterson, 
resident  or  nonresident,  whether  corporate  or 
otherwise,  and  the  agent  of  such  nonresident, 
having  money  loaned  In  this  state  or  em- 
ployed in  the  purchase  or  discount  of  bonds, 
notes*  bills,  checks,  or  otbor  securities  for 


mon^,  or  empIo]red  In  any  kind  at  trade  or 
business,  Shan  be  taxable  for  tbe  same  In 
the  county  in  which  such  person  may  reside 
tff  have  a  place  of  business,  or  be  tempo- 
rarily located,  at  the  time  of  tbe  assessment** 
And  this  statute  cannot  be  construed  to  pro- 
vide, even  by  the  r«notest  implication,  for 
the  taxation  of  mortgages  as  sucIl  In  fact, 
the  very  language  of  the  statute  excludes 
tills  idea,  by  fixing  the  situs  of  the  property 
enumerated  in  the  county  "In  which  person 
may  reside  or  have  a  place  of  busbiess,  or 
be  temporarily  located,  at  tbe  time  of  the 
assessment"  It  is  dear  that  the  framers 
Dt  this  law  not  only  gave  full  recognition  to 
tbe  universally  accepted  rule  tbat  the  taxing 
power  of  a  state  can  only  be  exercised  upon 
subjects  within  its  jurisdiction,  but  were  al- 
so familiar  with  the  doctrine  tliat  ^teovables 
follow  the  person";  and,  if  properly  constru- 
ed, the  statute  itself  contains  nothing  Incon- 
sistent with  either  of  these  well-established 
principles  of  law.  Therefore  I  might  well 
content  myself  with  merely  calling  attention 
to  the  fact  that  it  Is  nowhere  alleged  or 
shown  that  the  appellant,  in  either  of  the 
cases  now  before  the  coint,  resided  or  had 
a  place  of  business,  or  was  temporarily  lo- 
cated, in  either  Coahoma  county  or  Copiah 
county  at  the  time  ot  tbe  assessment  in  these 
counties,  or  ever  bad  an  agent  bi  tbe  state 
of  Mississippi.  This  stetute,  however,  has 
been  already  construed  by  this  court  and 
has  been  beld  in  the  clearest  and  most  un- 
mlstakeable  language  not  to  render  mort- 
ises owned  by  nonresidCTts  liable  to  taxation 
In  the  state  of  Mississippi.  Mr.  Justice  Camp- 
bel,  certainly  the  peer  of  any  judge  who  ever 
sat  upon  this  bench,  in  the  case  of  State 
V.  Smith,  68  Miss.  79,  8  South.  294,  which 
was  Identical  In  every  particular  with  the 
cases  now  before  the  court,  said:  "In  the 
case  before  us  the  creditor  resides  beyond  the 
limits  of  this  state,  and  has  no  agent  in  this 
state  and  no  place  of  business  here.  The 
money  was  not  sent  here  to  be  loaned.  The 
evidence  of  the  debt  was  not  b&ee.  The 
business  of  lending  was  not  conducted  tn 
this  state.  The  debt  was  secured  by  a  mort- 
gage on  property  in  tills  state,  and  tbe  kwn 
was  obtained  by  the  application  of  persons 
in  tbe  state,  transmitted  to  persons  beyond 
its  limits,  who  forwarded  tbe  money  from 
without  tbe  state.  It  was  not  embraoed  by 
section  497  of  tbe  Code."  68  Miss.  83.  8 
South.  294.  It  is  unnecessary  for  me  to  add 
Uiat  section  497  of  the  Code  of  1880,  then 
in  force,  is  tbe  same,  wcffd  for  word,  as  sec* 
tion  37S7  of  the  Annotated  Code  of  1692. 

In  my  humble  opinion  It  would  really  be 
a  great  misfortune  If  the  law  could  be  other* 
wise  construed,  as  tbe  tezation  of  mortgages 
securing  money  loaned  by  nonresidents  to 
citizens  of  Mississippi  would  inevitably,  be 
attended  by  one  of  three  resulto:  Eitiier  it 
would  drive  foreign  capital  out  of  tbe  state 
altogether,  or  the  lenders  would  exact  VbB 
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highest  legal  rate  of  intereBt  In  every  case, 
or  the  borrower  would  be  required  to  pay 
the  tax,  Id  addition  to  the  Interest  contracted 
for.  I  feel  perfectly  safe  In  the  assertion 
that  no  nonresident  corporation  t««  ever  tak- 
en a  mortgage  to  secure  a  loan  made  to  a 
citizen  of  this  state  that  did  not  contain  a 
stipulation  btndlng  the  mortgagor,  not  only 
to  pay  the  taxes  assessed  upon  the  land  It- 
self or  his  estate  therein,  but  also  such  as 
might  be  levied  on  the  mortgage  debt  (h*  the 
Interest  of  the  mortgagee;  and  under  the 
authorities  such  an  agreement,  unless  express- 
ly forbidden  by  law,  Is  perfectly  valid  and 
binding.  Although  the  mortgage  may  pro- 
vide for  the  highest  legal  rate  of  Interest,  the 
Insertion  of  such  an  agreement  does  not  ren- 
der the  Instrument  obnoxious  to  the  laws 
against  usury.  Common  Council  of  City  of 
Detroit  V.  Board  of  Assessors,  91  Mich.  78, 
51  N.  W.  787,  16  L.  R.  A.  59;  Banks  T.  Mc- 
Clellan,  24  Md.  62,  87  Am.  Dec.  S94;  Ham- 
mond V.  Lovell,  136  Mass.  184.  Under  the 
law  as  it  now  stands*  however,  I  cannot  see 
how  it  is  possible  for  such  a  misfortune  to 
befall  the  good  people  of  the  state  of  Missis- 
sippi. The  conclusion  reached  by  the  lower 
court  in  each  case.  I  submit,  was  correct, 
and  should  be  afQrmed. 

H.  B.  Boyd,  for  appellee. 

First  The  first  pr(%>oeition  la  that  there 
Is  no  law  or  statutory  prorlslm  in  the  state 
of  Mississippi  for  the  collection  of  taxes  In 
cases  of  this  kind.  Section  3757  of  the  Code 
of  1882  (section  497  of  the  Code  of  1880)  is 
the  oatT  provision  in  the  state  of  Mississippi 
that  could,  In  our  (pinion,  be  relied  upon  as 
a  basis  for  the  assessment  and  collection  of 
this  tax.  This  section  provides  that  every 
person,  resident  or  nonresldrat,  whether  coo 
I>orate  or  otherwise,  and  the  agent  of  such 
nonresident,  having  money  loaned  at  Inter- 
est in  this  state,  etc..  shaU  be  taxable  for 
the  same  in  the  county  In  which  peraon 
may  reside  or  have  a  place  of  business,  or 
be  temporarily  located,  at  the  time  of  the 
assessment,  etc.  This  section  of  the  Code 
has  already  been  construed  by  the  Supreme 
Court  of  the  state  In  the  case  of  State  of 
Mississippi  V.  Smith,  68  Miss.  79,  8  South. 
294.  Judge  Campbell,  in  delivering  the  opin- 
ion of  the  court,  says  that  section  497  of 
the  Code  of  1880  applies  to  money  loaned 
or  employed  in  this  state,  where  the  person 
resides  or  has  a  place  of  business,  or  a  lo- 
cation, or  an  agent  In  this  state.  There  can 
be  no  doubt  that  where  an  agency  Is  crrated 
in  the  state  for  the  loaning  of  money,  and 
the  busings  of  loaning  is  carried  on  here, 
tills  state  being  the  locality  in  which  the 
transaction  Is  begun  and  completed,  and  the 
debt  acquires  a  situs  here  from  the  course 
of  dealing  between  the  tender  and  the  twr- 
rower  through  the  agency  established  here, 
it  is  taxable;  but  where  the  nonresident  has 
no  place  of  buslneBs,  or  locatlfMi,  or  agent 


in  this  state,  and  accomplishes  a  loan  be- 
yond the  limits  of  the  state,  the  fact  that  the 
negotiations  for  a  loan  were  made  by  per- 
sons In  this  state,  and  were  secured  by  mort- 
gage on  property  In  this  state,  does  not  sub- 
ject it  to  taxation  here.  This  decision  was 
rendered  at  the  October  term  of  the  Supreme 
Court  of  1890.  and  has  been,  and  now  Is, 
the  settled  law  in  the  state  upon  that  sub- 
ject, and  has  become,  together  with  the  stat- 
ute, a  rale  of  pn^wty,  and  is  the  same  as 
though  the  dedslra  liad  been  itself  Incorpo- 
rated Into  the  statute  by  the  Legislature,  so 
that  all  money  loaned  as  in  the  cases  at  bar 
is  protected  by  tills  statute  and  by  this  de- 
cision, which  has  become  a  rule  of  property 
which  will  not  be  changed  or  altered  by  any 
subsequent  court,  so  as  to  change  the  con- 
tract liability  heretofore  entered  into  be- 
tween  the  garnishees  in  this  case  and  the 
appellee. 

This  honorable  court,  in  the  case  of  T.  & 
M.  v.  B.  R.  Go.  et  al.  t.  Adams,  Revenue 
Agent,  82  South.  937,  on  page  946,  say:  "A 
'rule  of  property*  Is  a  'settled  legal  principle 
^vemlng  the  ownership  and  devolution  of 
property.'  This  principle  can  be  settled  <mly 
by  the  Supreme  Court  of  the  state,  and  Its 
utterances  In  cases  pending  before  It,  Involv- 
ing the  titie  to  the  property,  construing  stat- 
utes or  c(m8tituti(Hial  provldons.  have  the 
effect  of  establl^ing  a  rule  of  prt^erty  to 
the  extent  only  that  the  particular  statute 
or  constitutional  provision  was  In  that  case 
involved,  or  necessarily  considered  and  de- 
termined by  the  court  In  the  case  thai  pend- 
ing before  it;  and  such  rule  of  property, 
when  BO  established,  becomes  and  remains 
the  settled  legal  principle  governing  the  ac- 
quisition and  titie  to  property  to  which  con- 
struction is  applicable,  so  long  as  such  de- 
cision remains  unreversed  by  the  Supreme 
Court  giving  such  construction.  •  •  ♦ 
All  rights  ot  property  must  be  governed  and 
protected  by  the  laws  existing  and  as  they 
existed  at  the  time  of  the  vesting  of  the 
right.  This  principle,  so  manlfestiy  in  ac- 
cordance with  the  plainest  principles  of  jn»- 
tice,  receives  our  fullest  approval,  and  will 
be  applied  in  all  such  cases  coming  within 
Its  scope.  It  is  binding  In  proper  cases  upon 
the  state  as  upon  the  individual.  The  state 
has  not  one  law  for  the  citizen  and  a  differ- 
ent application  of  it  to  herself.  It  has  re- 
ceived the  sanction  of  the  highest  court  ot 
the  land  In  many  cases.  In  Qelpcke  v.  City 
of  Dubuque,  1  Wall.  206,  17  L.  Ed.  520,  the 
Supreme  Court  of  the  United  States  say: 
'The  sound  and  tme  rule  is  that,  if  the  con- 
tract when  made  was  valid  by  the  law  of 
the  State  as  then  expounded  by  all  of  the 
departments  of  the  government  and  admin- 
istered in  all  its  courts  of  justice,  its  validi- 
ty and  obligation  cannot  be  Impaired  by  any 
subsequent  action  ot  the  Legislature  or  deci- 
sion of  its  courts  altering  the  constnictiMi 
of  the  law.'  ** 
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The  decldon  was  rendered  on  November 
18,  1902,  and.  If  the  principles  of  law  an- 
nounced in  that  decision,  so  recently  made, 
are  adhered  to,  the  principle  here  contended 
for  In  the  cases  at  bar  must  be  governed  by 
It,  and  from  this  It  would  seem  that  thm 
can  be  no  escape. 

Second.  The  second  propotition,  that  a 
personal  property  tax  cannot  be  assessed 
against  a  nonresident,  nether  can  the  prop- 
er^ of  a  nonresident  be  taxed,  unless  it  has 
an  actual  sitns  within  the  state,  and  the 
situs  of  a  credit  Is  the  domicile  of  the  own- 
er, has  been  so  frequently  discussed  and 
passed  np<m  by  the  courts  of  the  country, 
both  state  and  federal,  that  it  would  seem 
almost  idle  to  raise  the  question  again  under 
the  laws  of  the  state  of  Missis^pl  as  they 
exist.  There  has  been  a  great  unanimity 
in  the  dedslona  of  the  courts  with  reference 
to  this  proposition.  A  number  of  cases  have 
been  examined  and  collected  upon  this  prop- 
ositioh,  and  a  brief  outline  of  some  of  the 
decisions  wilt  be  here  given,  for  the  benefit 
of  the  court 

In  the  case  of  Oraham  v.  Bt  Joseph  Tp., 
67  Mich.  6B2,  86  N.  W.  808,  It  is  shown  that 
Graham  was  the  ovrner  of  a  certain  amount 
of  stock  in  the  Graham  A  Morton  Transpor- 
tation Company,  a  corpwation  oi^nlzed  un- 
Aer  the  laws  of  the  state  ot  Illinois.  He 
resided  in  the  state  of  Michigan  and  in  the 
township  of  fit  Joseph.  His  stock  In  this 
corporaticoi  was  assessed  to  him  in  this 
township,  and  he  paid  the  taxes  levied 
against  him  under  tliis  assessment  protest- 
ing against  tb»  same;  and  he  brought  his 
salt  to  recover  the  taxes  thus  paid.  It  was 
cfHiceded  in  the  case  that  if  the  plalntiirs 
stock  was  properly  assessable  In  St  Joseph, 
then  tlie  tax  was  legal,  but,  if  not  he  should 
be  entitled  to  recover.  The  court  say  that 
"a  tax  Is  a  pwtlon  of  the  pn^erty  of  the 
dttsen  required  by  the  government  for  its 
support  In  the  discharge  of  its  various  func- 
tions and  duties,  and  may  be  Imposed  when 
either  the  person  or  the  property  Is  within 
Its  Jurisdiction.  A  personal  tax  cannot  be 
assessed  against  a  nonresident  neither  can 
the  property  of  a  nouresldent  be  taxed  unless 
it  has  an  actual  situs  within  the  state,  so 
as  to  be  undH*  the  protection  of  Its  laws. 
•  •  *  It  Is  unquestionably  the  general 
rule  that  personal  property  can  only  be  as- 
sessed to  the  owner  at  the  place  where  he 
resides,  and  if  It  is  sought  to  tax  It  in  an- 
oOier  Jurisdiction,  because  of  ItH  tangible 
character  and  its  location  being  there,  the 
authority  so  to  do  must  be  plainly  written 
In  the  statute.'*  The  court  held  that  Gra- 
ham being  a  resident  of  St.  Joseph  township 
and  owning  stock  In  the  corporation,  he  was 
personally  assessed,  and  the  stock  bad  its 
situs  In  t^e  state  of  Michigan,  and  was  prop- 
erly taxed  there;  and  the  decision  of  the 
court  was  manifestly  correct  The  facts  in 
that  case  are  dUCerent  from  the  case  at 


bar  Id  tins:  that  neltiwr  0ie  tfefandaiit  nor 

tbe  credits  are  In  the  state  of  Wa^MppL 
It  baa  no  Jurisdiction  ov»  the  defaidan^ 
or  over  the  notes  and  mortgages  h^d  by  It 
outside  ot  the  state. 

In  the  case  of  Oity  of  Davenport  v.  Miss. 
A  Uo.  S.  R.  Co.,  12  Iowa,  639.  the  city  of 
Davenport  attempted  to  assess  and  tax  the 
holder  and  owner  of  the  mortgage  bonds  Is- 
sued .by  the  railroad  company  and  h^ 
by  nonresidents  of  the  state  of  Iowa,  and  tbe 
Supreme  Court,  in  discussing  that  case,  beld 
that  a  mortgage  executed  by  a  railroad  com- 
pany on  its  depot  grounds,  road,  and  rolling 
stock,  situated  in 'that  state,  la  not  SQbject 
to  taxation,  upon  the  failure  of  tbe  mortgagee 
to  list  when  the  holder  or  owner  of  tbe  mort- 
gage Is  a  nonresident  of  the  state,  and  that 
mortgages,  before  foreclosure,  are  choses  In 
action,  and  as  such  attach  to  the  person  of 
the  holder,  and  are  taxable  at  the  place  of 
his  domlcUe.  They  are  not  taxable  In  this 
Btete,  when  the  ownen  are  nonresidenta. 

Tbe  case  of  People  v.  Eastman,  26  Cal.  601, 
presents  a  case  where  the  owner  of  a  Judg- 
ment of  foreclosure  lived  in  tbe  city  of  San 
Francisco.  Tbe  mortgage  and  tbe  Judgment 
were  liens  upon  land  in  another  county,  and 
w^  assessed  and  tbe  taxes  attempted  to  be 
collected  in  the  county  In  which  tbe  land  lay, 
and  not  at  the  retddence  of  the  owner  of  the 
Judgment  or  tbe  note  and  mortgage.  Tbe 
Supreme  Court  of  Oaltfomia  say:  "The  mon- 
ey at  interest  debt  or  obligation  Is  tbe  prin- 
cipal thing,  and  tbe  mortgage  is  only  a  se- 
curity, a  mere  incident  to  Oie  debt  or  obU- 
^tlon.  The  mortgage  has  no  existence  Inde* 
pendent  <nC  the  thing  secured  by  it  A  pay- 
ment of  the  debt  discharges  the  mor^ge. 
The  thing  secured  is  intangible,  and  baa  no 
situs  distinct  and  apart  from  the  residence 
of  tbe  holder.  It  pertains  to  and  follows  the 
person.  The  same  debt  may,  at  the  same 
time,  be  secured  by  a  mortgage  upon  the 
land  In  every  county  In  the  state;  and.  If 
tbe  mere  fact  that  the  mortgage  exists  In  a 
particular  county  gives  the  property  In  tbe 
mortgage  a  situs  subjecting  it  to  taxation 
In  that  county,  a  party  without  further  legis- 
lation might  be  called  upon  to  pay  the  tax 
several  Hmes,  for  the  Hen  for  taxes  attaches 
at  the  same  time  in  every  county  In  the 
state,  and  a  mortgage  In  one  county  may  be 
a  different  one  from  that  In  another,  althougb 
the  debt  secured  Is  the  same.  The  fact  that 
the  mortgage  has  been  foreclosed,  and  the 
Hen  carried  Into  a  judgment,  does  not  In  our 
opinion,  change  the  character  of  the  property 
with  reference  to  the  question  under  dlscua- 
Blon.  The  principal  thing  Is  still  a  detit  se- 
cured by  a  Judgment  l\ea.  Instead  of  a  mere 
mortgage  Hen." 

The  case  of  Board  of  Commissioners  of 
Arapahoe  County  v.  Cutter,  8  Colo.  S49,  also 
presents  a  case  where  the  board  of  commis- 
sioners bad  attempted  to  assess  a  note  held 
by  a  resident  of  the  state  of  California,  de- 
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CHxed  by  a  tnut  deed  qpon  real  estate  In 
Ooliwado,  and  the  Supreme  Oonrt  ear  **tliat 
personal  property  wMdi  has  a  locus  bere  Is 
without  donbt  rabject  to  taxation  under  onr 
revenna  laws,  wbich,  wbUe  tliey  In  general 
can  have  no  utraterrltorlal  force,  may  reacU 
all  property  within  the  state,  witbont 
erence  to  the  residence  of  the  owner.  A 
herd  of  cattle,  a  flock  of  sheep,  a  stock  of 
merchandise  owned  by  a  nonresident,  but 
within  the  stat^  are  pnqwr  subjects  of 
taxation;  but  debts  due  from  a  residrat  of 
California  are  In  no  legitimate  sense  the  pnqi- 
erty  of  the  debtor.  They  beloiq;  to  the  cred- 
itor. They  have  no  sttns  spart  from  the 
residence  of  thdr  owner,  although  the  ritns 
of  the  real  estate  by  which  the  notes  were 
secured  was  wttUn  the  jnrlsdlctlon  of  the 
taxing  poww.  The  debte  evidenced  by  the 
notes  were  the  principal  things,  and  the 
trust  deeds  securing  them  were  mere  Inci- 
dents, dependliig  for  their  very  existence  up- 
on what  Hiey  secured,  and  the  llqnldaticm  of 
the  ddM  would  at  once  cancel  the  trust  deeds. 
A  trust  deed  ttstff  te  but  a  chose  in  action, 
attached  to  the  person  of  Ite  owner.  A  debt 
Is  invisible  and  intangible,  fbOowlng  the  cred- 
itor's domicile,  and  wherever  that  may  be 
Is  within  teach  of  the  taxing  power;  but,  as 
the  domicile  of  the  owner  of  the  choses  In 
action  npon  which  taxes  w«e  paid  was  In 
Callfonila,  It  cannot  be  said  that  th^  con- 
stltated  ptopertf  within  the  law  of  the  ter- 
ritory of  Colorado,  and  were  therefore  the 
subject  of  taxation  here**— citing  Railroad 
Oo.  V.  Pennsylvania,  15  Wall.  800,  21  L.  lid. 
179,  and  many  other  cases. 

In  tbe  case  of  Wortblngton  v.  Sebastlao, 
25  Ohio  St.  10,  the  Supreme  Court  of  Obio, 
in  discussing  the  question  of  llie  right  of  the 
state  of  Ohio  to  tax  stock  in  foreign  corpora- 
tions held  by  a  citlsen  of  Obio,  say  that  "In- 
tangible property  has  no  actual  situs.  If,  for 
purposes  of  taxation,  we  assign  a  l^al  situs, 
surely  that  situs  should  be  the  place  where 
it  Is  owned,  and  not  the  place  where  it  is 
owed.  It  Is  tacapable  of  a  separate  sftus, 
and  must  follow  the  situs  eithw  of  the  debtor 
or  the  creditor.  To  make  it  follow  the  resl- 
dence  of  the  former  Is  to  tax  the  debtor,  and 
not  the  creditor— to  tax  poverty,  lasted  of 
wealth.  That  It  Is  the  creditor,  and  not  the 
debtor,  that  Is  to  be  taxed,  and  that  the  tax 
Is  to  be  imposed  by  the  law  of  the  creditor's 
ptace  of  residence,  and  not  by  the  law  of  the 
debtor's  place  of  residence,  seems  to  be  qolte 
well  settled  by  authority"— citing  R.  R.  Ga  v. 
Pa.,  16  WalL  300,  21  L.  Bd.  179. 

In  the  case  of  Grant  t.  Jones,  S9  Ohio  St 
506,  there  was  an  attempt  made  by  the  treas- 
urer of  Butler  county,  Ohio,  to  recover  of 
Grant  certain  taxes  upon  notes  and  mort- 
gages held  by  hbn  in  Lemon  township,  Ohio, 
where  be  had  loaned  a  large  sum  of  money 
to  citisens  of  that  township;  but  he  was  bom 
Ja  the  county  of  Down,  Ireland,  and  was  a 
British  subJeeU  and  never  was  a  household- 


er in  tiie  state  of  Ohio  or  in  the  United  States 
of  America.  The  Supreme  Court,  reafflrmlng 
the  doctrine  in  Wortblngton  v.  SetMtsttan, 
supra,  said  that,  "as  to  tUa  class  of  property, 
the  ritos  of  the  creditor,  and  not  of  the  debt- 
OT,  is  to  determine  whrae  tbe  credits,  tavest- 
menta  in  bonds,  ete.,  are  to  be  taxed,  and 
that  tbe  tax  Is  to  be  imposed  by  tbe  law  of 
■On  creditor's  place  of  residence,  and  not  by 
that  of  the  debtor^— cltli^  Bradliy  v.  Bander, 
8e  Ohio  St  28k  S8  Am.  Bep.  547,  and  a  num- 
ber of  other  cases  on  pages  614  and  616,  86 
Ohio  St,  88  Am.  Rep.  547. 

In  the  case  of  Goldgart  v.  Peo^e,  108  HL 
25,  the  Supreme  Court  (tf  IlUnota  held  that, 
"If  the  owner  be  resident  in  tbe  state,  tbere 
is  jurisdiction  met  his  person  and  oyer  the 
credlta  Blwo,  which,  to  legal  contemplation, 
in  the  abmce  of  anything  showing  they 
have  a  sltos  elsewbwe,  accompany  him.  If 
the  owner  ta  absent  but  the  credita  are  in 
tact  bere  in  tbe  hands  of  an  agent  for  re- 
newal or  collection,  with  a  view  of  reloaning 
tbe  money  ly  ttie  agmt  as  a  iKrmanent  busi- 
ness, ^iey  have  a  aitna  here  tot  tbe  purpose 
(tf  taxation,  and  tbere  Is  Jurisdiction  over  Uie 
thing;  but  it  is  to  be  borne  in  mind  it  is 
credits,  and  not  debts,  that  are  the  subject 
of  taxation.  The  debtor  cannot  be  taxed, 
and  ta  not  presumed  to  be  the  statute,  on 
what  be  owes.  •  •  •  And  so,  in  the  case 
of  a  mmrsaldent  creditor  not  having  parted 
with  hta  credit,  tiiere  Is  nothing  here  to  tax; 
nothing  hem  to  i^ch  Jurisdiction  can  a^ 
tach.  Thte  Is  well  settled  by  adjudicated 
cases"— citing  cases.  And  this  must  be  pe- 
culiarly so  tn  the  case  of  negotiable  tastm- 
ments.  They  are  tiie  subject  of  larceny, 
and  flielr  IndOTsement  transfers  tbe  credlta 
of  which  they  are  eridence.  They  are  re- 
garded as  vn^ferty,  and,  of  course,  tbHa  must 
be  property  having  ito  situs  where  they  an 
lawfully  held. 

In  tbe  case  of  Oatlatta  Oo.  v.  Seattle,  8 
Mont  178,  It  was  attempted  to  oiforce  a 
collection  of  a  tax  on  a  mortgage  and  note 
In  one  county  at  Montana,  when  the  bold«r 
and  own»  of  the  note  and  mortgage  was  a 
resident  of  another  county;  and  tbe  Su- 
preme Court  held  that  tbe  mortgages  and 
notes  were  not  properly  assessed  In  tbe 
county  tn  which  the  pn^iorty  lay,  but  that  It 
could  only  be  assessed  to  tbe  owner  in  the 
county  in  wbldi  he  lived. 

In  the  case  of  Barber  v.  Farr,  54'  Iowa,  57, 
8  N.  W.  184,  tiie  Supreme  Court  of  Iowa  held 
that  the  taxation  of  money  and  credits  in 
the  county  other  than  the  one  in  which  the 
owner  resides  Is  without  authority  and  void, 
and  that  be  may  malntata  an  action  In  eq- 
uity to  enjoin  the  collection  of  a  tax.  In  the 
case  of  Hunter  v.  Board  of  Superrisors,  33 
Iowa,  876,  11  Am.  Bep.  132,  the  Supreme 
Court  of  Iowa  h^  that  where  a  resident  of 
that  state  had  deposited  for  safe-keeping  In 
nilnols  some  promissory  notes  that  had  nev^ 
been  JSrougtat  by  bim  into  tbe  state,  th^ 
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were  anbjeet  to  taxation,  and  that  the  notea 
fai  auch  cases  are  merely  evidences  of  the 
debts  or  rU^a  represent^  and  Quae  follow 
the  p»Bon  of  the  owner. 

The  Supreme  Oonrt  of  Ulssonrl,  In  the  case 
of  State  T.  County  Court  of  Howard  County, 
quote  from  the  opinion  of  Justice  Field  in 
Bailioad  Co.  t.  Pauusylranla,  15  WalL  S23, 
^  L.  Ed.  179.  that  it  Is  undoubtedly  true 
that  the  actual  situs  of  personal  property 
which  has  a  visible  and  tanj^ble  existence, 
and  not  the  domicile  of  the  owner,  will  in 
many  casea  determine  the  state  In  which  it 
may  be  taxed;  citing  St  Louis  t.  Wiggins 
Feny  Co.,  40  Mo.  S80,  anatainlng  the  aame 
doctrine. 

The  Supreme  Court  of  Maryland,  In  the 
case  of  Latrobe,  Trustee,  v.  Mayor  ot  Balti- 
more, 18  Md.  IS,  have  held  that  the  record- 
ing of  a  mortgage  in  anoither  comi^  or  dls* 
trlct  than  that  of  a  creditor's  residence  can- 
not have  the  effect  of  locating  the  debt 
where  the  mortgage  is  recorded. 

In  the  case  of  People  v.  Smith.  88  N.  T. 
676,  the  Court  ctf  Appeala  of  New  Tork  held 
•  that  where  a  realdrait  of  this  state  was  aa- 
aeaaed  fw  peraonal  property  which  constated 
of  mortgage  securities  in  HiB  hands  of  his 
agents,  residing  In  another  state,  who  re- 
tained the  custody  of  tiie  securities  from  the 
time  they  were  taxed,  and  received  and  re- 
invested the  Interest  paid  thereon,  and  upon 
payment  of  any  aecurity,  onda  authority  t^v- 
en  them  by  thehr  prlnc4>al,  discharged  bocSx 
seeurl^  and  reinvested  the  sums  paid,  with- 
out submitting  the  proposed  loans  to  him  for 
approval,  and  until  the  funds  were  invested, 
and  kept  them  in  their  own  namea,  and 
where,  the  laws  ot  the  state,  such  secu- 
rities were  so  taken  and  held,  they  were 
there  subject  to  taxation  In  tiie  hands  of  the 
agents,  such  securities  were  not  personal  es- 
tate within  this  state,  within  the  meaning  of 
the  statute  In  relation  te  taxation,  and  were 
not  liable  to  taxation  In  this  stete,  and  there- 
fore the  assessm^t  was  erroneous. 

In  the  case  of  Senonr,  Treasurer,  v.  Buth, 
140  Ind.  818,  89  N.  B.  946,  the  Supreme 
Court  of  Indiana  held  that  credits  In  favor 
of  a  nonresident,  whlGh  are  debits  against 
dtlzena  of  tills  state,  snch  credits  reanltlng 
from  loans  evidenced  by  promissory  notes 
li^  Iqr  snch  ntmreddents  in  anothv  state, 
and  secured  by  mortgages  on  real  estate  in 
tUs  state,  are  not  within  the  Jurisdiction  of 
the  state,  nor  subject  to  taxation  here;  that, 
the  pn^ierty  not  being  within  the  Jurisdlc- 
tiott  of  tills  state,  the  county  board  ot  re- 
view had  no  poww  to  assess  it,  and,  the 
board's  act  in  that  regard  being  void.  It  was 
subject  to  collat^al  attack.  In  tiie  case  of 
Herron,  Treasurer,  v.  Keeran,  S9  Ind.  472,  26 
Am.  Bep.  ST,  the  Supreme  Court  of  Indiana 
held  that  "promissory  notes  and  other  choses 
in  acticHi,  placed  in  the  hands  of  an  attorney 
In  this  state  for  collection,  and  municipal 
bondi^  placed  temporarily  on  deposit  Id  a 


bank  in  this  states  merely  for  saffr-keeplng, 
uid  behmging  to  a  bona  flde  resident  of  an- 
other state,  are  not  liable  for  taxation;  and 
such  p»^>erty,  belonging  to  and  in  the  pos- 
session of  a  resident  of  anothor  state,  who 
is  traveling  through  or  temporarily  sojourn- 
ing in  this  state,  are  not  Uable  for  taxation." 

In  the  case  of  B<^d  v.  City  of  Selma 
(AU.)  11  South.  383,  16  L.  B.  A.  729,  the 
Supreme  Court  of  Alabama  heM  that  nego- 
tiable promissory  notes  for  money  loaned  are 
pCTSonal  property,  and  that  the  domicile  of 
the  creditor  is  the  ^tua  for  the  purpose  of 
taxation  of  negotiable  promissory  notes  giv- 
en for  money  loaned.  In  the  r^rt  ot  this 
case  the  editor  has  added  very  valuable  notea, 
referring  to  a  great  many  deddons  upon  this 
proposition,  and  the  court's  attoitton  is  es- 
pecially directed  to  this  case  and  also  the 
notes  thereunder. 

In  the  case  of  Kingman  County  v.  Leon- 
ard, 46  Pac.  960,  84  L.  B.  A.  810,  it  was  at- 
tempted to  assess  for  taxation  Judgmenta 
renAeroA  by  the  courta  ot  Kansas  in  favor 
of  and  owned  by  citizens  of  other  states,  and 
it  was  decided  that  the  situs  of  the  debt  is 
the  residence  of  the  owner,  and  that  It  is  not 
taxable  in  any  other  place. 

The  Snpreme  Court  of  Michigan,  in  Tillage 
ot  Howell  V.  Gordon,  80  N.  W.  10^  has 
decided  the  same  proposition. 

The  case  on  apiieal  from  the  chancery 
court  of  Gi^lah  county  proceeds  upon  the 
theory-  that  the  appellee  has  an  Interest  in 
the  real  estate  ttaelf  upon  which  the  mort- 
gage reata,  and  that  thla  Interest  can  be  sub* 
Jected  to  the  payment  of  the  taxes  an  eq- 
uitable proceeding.  We  submit  that  this  bill 
has  been  filed  upon  an  erroneous  view  of  the 
law  ot  Mississippi  relative  to  mortgages. 
The  condition  of  the  law  in  Mississippi  la  ao 
admirably  stated  In  1  Jones  on  Mortgages 
(4th  Ed.)  I  88,  that  I  quote  the  whole  section: 
"In  MlsslBalppi,  tipon  a  breach  of  tiie  con- 
dition of  tiie  mortgage,  the  legal  titie  be- 
comes, absolute  In  the  mwtgage^  who  there- 
vpon  becomes  ^titied  to  the  possesion  at 
the  proper^  as  an  Incident  ot  the  title  tdt- 
ing  HUl  V.  Bobertson,  24  Miss.  368.  and 
Harmcm  v.  Short,  8  Smedes  &  M.  433].  Tbe 
Code  now  provides  that,  before  a  sale  nndor 
a  mortgage  or  deed  of  trust,  the  mortgage  or 
grantor  shsll  be  deemed  tbe  owner  of  tbe 
l^al  titie  of  the  property  conv^ed,  excefit 
as  against  the  mortgagee  and  his  assigns,  or 
the  trustee  after  broich  of  the  condition  of 
the  mortgage  or  deed.  [<Sting  Code  1880,  | 
1204;  Carpenter  v.  Bo  wen,  42  BUsa.  28. 
Section  1204  of  the  Code  of  1880  Is  section 
2448  of  the  Code  of  1892.]  The  debt  is  con- 
sidered as  the  principal  and  the  mwtgage  as 
an  Inddent  mly.  The  mcortgagee,  notwith- 
standing the  form  of  tiie  conv^ance,  has  but 
a  security.  The  principles  long  established 
in  chancery  have  noAer  tiie  Code  become 
naturalized  in  tbe  courta  of  common  law.  so 
that,  until  foredosore^  the  mwtgagee  Is  ze> 
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garded  u  barliis  a  chattel  Intereit  onl^. 
Bren  after  the  mortgagee  has  taken  pos- 
■easlon,  the  mortgaged  estate  la  regarded  as 
a  pledge  only  [dting  Buckley  t.  Daley.  46 
HtsB.  83S,  346].  Aa  reopecta  third  persons, 
and  the  mortgagee,  alao,  until  after  the  for- 
feiture, the  mortgagor  la  the  owner  of  the 
legal  estate^  and  the  mortgagee  has  only  a 
aecnrlty  tor  Uw  debt  The  legal  title,'  aays 
Chief  Jostlee  fflmrall  In  a  recent  case  [dttng 
Bwft  r.  Fayne^  S2  Hiss.  271],  'may  be  as- 
serted 19^  the  mortgagee,  bnt  only  for  the 
protection  of  hla  debt,  and  to  make  tt»  se- 
enri^  available  for  Ita  payment*  This  is 
settled  law  bi  fba  state  of  Mlastaslppi,  and 
how  the  appellant  could  hope,  by  chancery 
proceedings,  to  reach  anything  tangible,  is 
certainly  alnonded  In  great  donbt 

Third.  Tba  third  propoaltton  is  that  if  the 
state  of  Mlsslaalppi  bad  attempted,  by  legls- 
lative  enactment  to  tax  notes,  nuntgages, 
and  oQier  credits  owned  by  nonresldeBts  at 
the  state,  sneh  legislation  wonld  be  contrary 
to  the  proTlriona  of  tbe  Oonstltatton  at  the 
United  States,  as  deprtrlng  the  defendants 
of  their  property  withont  due  process  of  law. 
Thla  question  baa  been  settled  by  the  So- 
preme  Court  of  the  United  States  In  tbe  case 
of  Railroad  t.  Pennqylraol^  Ifi  Wall.  900, 
21  H  Bd.  179,  known  as  flie  "State  Tsx  on 
Fnelgn-Held  Bonds,"  and  that  the  coort 
has  held,  where  the  officer  of  the  railroad  com- 
pany was  required  to  retain  and  pay  to  the' 
state  of  PamsylTanla  a  certain  tax  or  as- 
seasnient  levied  on  tbe  Interest  aecmlng  on 
bonds  held  by  nonresldaits,  that  it  was  an 
interference  im  the  part  of  the  stats  with  tba 
contract  rights  between  the  railnmd  company 
and  its  bondholdoB,  and  that  It  Impaired  tbe 
obligation  of  the  contract  and  was  nncon- 
BtltntloDal  and  voM.  The  same  question  was 
raised  iu  the  case  of  Brie  R.  R.  Ca  Penn- 
sylvania,  168  U.  S.  168.  and  the  Supreme 
Court  reaffirmed  the  doctrine  In  State  Tax  on 
Foreign-Held  Bonds,  In  IS  Wall.  800,  21  L. 
Bd.  179.  In  the  case  of  New  Orieans 
Stemple.  176  U.  8.  309,  20  Sup.  Ot  110,  44 
L.  Bd.  174,  the  Supreme  Court  of  the  United 
States  has  again  passed  upon  this  question 
under  the  Louisiana  statute,  and  has  again 
reaffirmed  the  doctrine  herein  contended  for 
by  file  d^endant  There  is  a  collection  of 
eases  in  this  (pinion  to  which  Justice  Brewer 
refers,  and  it  would  seem  that  a  sufficient 
citation  to  these  cases,  with  authoritlea  there- 
in discnssed,  is  entirely  sufficient  to  cover  an 
nt  the  propositions  raised  In  this  case. 

We  respectfully  submit  that  the  decision. 
In  both  of  the  above-entitled  causes,  ot  the 
Inferior  court,  should  be  affirmed. 

Smith,  Hirab  &  Landao,  for  appellee. 

We  have  clients  interested  In  the  solution 
of  the  questions  Involved  In  this  suit  and 
have  heat  kindly  permitted  by  the  counsel 
tor  tbB  defendant  to  file  a  brief,  and  fw  that 
ceaaw,  among  others^  we  win  make  It  brisC 


The  amonnt  dalmed  In  this  case^  1168.25, 
baaed  iQxm  a  levy  at  18  mills  for  ttie  county 
and  state.  Is  comparatlvtfy  iarignlfleant;  but 
tbe  princ^Ie  Involved  affects  transaetlims 
aggregating  millions  of  dolUu%  and  npcn  tiie 
decision,  we  respectfliUy  submit  depends  the 
credit  ^  food  fblth,  and  the  taSx  name  of 
this  state.  If  this  salt  can  be  maintained, 
then  the  case  of  State  t.  Smith,  68  Hiss.  79. 
8  South.  294,  vrlU  be  arermled,  and  a  large 
prt^Nvtion  of  the  mon^y  loaned  In  this  stete^ 
upon  tha  ftUtb  of  said  CMe,  could  be  subleet- 
ed  to  proceedings  for  ocmfiscation  In  tbe  gidse 
of  taxation.  ICvwy  d(dlar  the  contmlsshm 
merchant  In  Memphis  or  Mew  Orleans  loaned 
to  a  struggling  farmv  to  ensble  him  to  make 
a  crop,  every  dollar  that  some  nonre^ent 
widow  or  orphan  sent  here  to  be  Invested  In 
mortgages  at  low  rste  of  Interest  every  dol- 
lar that  a  nonresident  mortgage  company  has 
loaned  here  in  good  ftdth,  would  be  liable  to 
a  sbnllar  tax,  and  the  credit  ot  flie  pe<q)le 
of  this  state,,  as  well  as  of  tbe  state  hoselt 
would  be  practically  extinguished.  And  for 
what  purpose?  Simply  to  Impose  upon  the 
borrower  additional  burdeu;  tar  Qltfanatdy 
the  borrower  must  pay  a  bugs  proportion 
of  tte  tax  upon  moMy.  If  a  nonreeldeDt 
enters  Into  a  contract  with  ttie  state  of  Ifls- 
Slsrippl  for  tbe  building  of  s  public  structure, 
and  it  Is  known  in  advance  that  flu  capital 
onployed  by  blm  Is  to  be  taxed,  the  pe<^  of 
Mississippi  most  after  all,  really  pay  it  And 
so,  if  an  Individual  eontraeto  for  a  loan  of 
money,  the  lender  will  base  tbe  rate  ot  In- 
terest upon  ttie  tax  diaxgeable  thereon,  so 
that  any  plan  providing  that  money  must 
pay  Ite  just  proportion  of  the  tsxas,  wbai 
it  becomes  virible  mad  amoiable  to  taxation, 
will  not  be  found,  as  a  ml^  feasible  In  Ita 
execution. 

There  are  certain  unwritten  laws  that 
neither  Legislatures  nor  courts  can  thwart  or 
repeal  Mon^  not  loaned.  In  tbe  pod»ta  of 
the  own»,  cannot  ordinarily  be  readied  1^ 
the  assenor  or  collectw,  and  when  It  emerges 
Into  daylii^t  and  has  assumed  a  conoe^ 
taxable  form,  the  man  who  gets  It  tempo- 
rarily, and  npon  the  conditim  to  rettun  It 
not  mly  pays  the  lender  for  Ita  use,  but  the 
state,  whidi  ta  pos^ly  seeing  to  relieve 
hbn  from  a  part  of  the  burden  ot  taxation,  by 
reposing  respraslbUlly  npon  the  owner  of  the 
money  loaned,  falls  In  Ita  purpose.  It  ta  a 
trite  saying  that  "prohlUtlon  dont  pnfldblt" 
and  It  may  also  be  said.  In  the  light  of  «z- 
perienoe,  that  "money  can't  be  successfully 
taxed,  so  as  to  readi  the  owner  or  lender." 
In  fact  to  all  finite  undertakings,  there  Is 
seldom  good  without  evil;  but  it  also  follows 
that  there  Is  rsrely  evil  without  good.  It  a 
tallure  to  pay  the  full  amount  of  taxes  for 
whldi  8  person  Is  liable  entitles  him  to  be 
designated  and  denounced  as  a  "tax-dodger,** 
who  can  escape?  It  Is  almost  a  question  ot 
who  can  cast  the  first  stone.  The  courts 
most  of  course,  enforce  tbs  law  as  It  Is  wvlt- 
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ten,  hat  ihey  cannot  accomplish  the  Impos- 
sible; ud  -we  offer  these  sog^iestlonB  to  alum 
tbtit  there  can  be  no  perfect  system  of  taxa- 
tion <IeTlBed  hy  human  minds,  as  carried  Into 
practice  by  hnman  ezoilon.  If  a  local  mon^ 
lender  will  hide  hia  eamlnga,  and  no  longer 
make  It  available  for  commerdal  uses,  and 
the  nonresident  capitalist  will  be  driven  from 
our  borders  by  dlscrlmlnatlog  or  nnjnst  taxa- 
tion, how  can  we  eq>ect  the  state  to  drive 
or  prosper?  It  most  be  admitted  that  ai^*  tax 
levied  upon  money  at  its  fifce  value  Is  dis* 
criminating,  when  the  real  estate,  and  such 
personal  itroperty  as  mnles  and  bwaes,  are 
based  upon  an  assessment  of  perhaps  one- 
half,  or  60  per  cent.,  <tf  Its  value,  as  Is  a  matter 
of  common  knowledge.  Some  of  the  langmtge 
of  the  conrt  In  San  Francisco  v.  Haekey, 
(a  a)  21  Fed.  S39,  Is  pertinent  here:  "The 
obvious  tendency  <k  dlscrtminaticm,  •  •  • 
and  double,  miequal,  and  nnjnst  taxation, 

*  *  *  is  to  drive  oar  dtlzens,  having  a 
large  amonnt  of  personal  pn^orty,  ont  of  the 
state  to  escape  that  kind  of  oppresrion. 

*  *  *  A  policy  that  realizes  the  prin- 
ciple stated  [in  the  opinion]  cannot  fail  to  be 
Inlmlral  to  the  best  interests  of  the  state, 
and  to  disconrage  Investments  by  both  resi- 
dent and  nonresident  cajdtallsts,  thwel^ 
greatly  retarding  the  fntnre  development  of 
its  resources." 

But  a  leading,  and,  we  snbmlt  a  control- 
ling, conslderatl<m  la  tibe  fact  that  a  large  por* 
tlon  of  the  mone;^  loaned  In  tbbi  state  was  in- 
vested here  with  the  assurance  and  belief 
that,  by  virtue  of  the  prindple  announced  in 
State  V.  Smltii,.  snpra,  an  immunity  from 
taxation  would  be  ei^Ioyed.  We  flilnk  it  prop- 
er to  state  here  that,  prior  to  the  rendition  <tf 
the  opinion  in  State  v.  Smith,  an  organteatlon 
engaged  In  the  bnriness  of  loaning  money  on 
mortgage,  before  entering  this  stete,  applied 
to  the  renowned  jurist,  the  late  Ghlef  Justice 
James  Z.  George,  ftir  Us  opinion  concenilng 
the  taxability  of  nonresldente  1^  money 
loaned  In  this  state.  Oen.  Oeorge,  tn  an  «leb- 
orate  opinion,  dated  Jackson,  AivU  26,  188T, 
held  that  money  loaned  in  this  state  by  such 
a  nonreridebt  mortgfl[ge  company  was  not 
taxable.  We  append  berewitti  a  copy  of  cer- 
tain porthms  of  said  iq^inlon,  end  make  the 
some  a  part  of  this  brief.  His  opinion  sounds 
like  prophet^,  when  we  read  fba  decision  of 
this  court  rendered  three  years  later,  at  tiie 
October  term,  1890,  in  State  of  Mis^slppl  v. 
Smltib.  68  aflss.  79,  8  South.  294,  wherein  it 
waa  held:  **Sectlon  49T  of  tiie  Code  of  1880, 
which  provides  for  the  aBaesament  and  tax- 
ation of  money  loaned  or  employed  tn  this 
state,  applies  only  where  tbe  lierson  owning 
the  same,  and  sought  to  be  taxed  therefor, 
resides  or  has  a  place  of  hnslness  or  a  loca- 
tion or  an  agent  within  the  state,  but  not  to 
n'  loan  to  a  person  In  the  state  by  a  nonresi- 
dent, who  has  no  place  of  business,  location, 
or  agent' In  this  state,  that  Is  secured  by  a 
mortgage  '  on  proper^  wltbfii  this  Btat&** 


When  this  decision  was  rendored,  sections  489 
and  481,  Oode  1880,  predaely  the  same  aa  see- 
ttons  3751  and  3761.  Oode  1902,  wore  In  force. 
And  this  ought  to  setOfl  tbe  whole  question; 
and  one  la  Inclined  to  marvel  at  the  indnttry 
and  ability  that  seeks  now  to  ^ain  overttuow 
or  repeal  tbe  law  of  flils  state,  aa  thus  oon- 
atmed,  whldi  Is  Just  and  equitable,  and 
which  has  been  acted  upon  In  good  faith 
many  years.  The  Smith  Case  decided  mi- 
eqnivocally  and  without  amUgnlty  that  tbe 
mortgage  or  tiie  Intareat  on  a  mortgage  In 
this  state  of  a  nonresident  mortgagee  la  not 
taxable  in  this  atate.  There  has  been  no 
<diange  to  the  law;  and  as  to  all  p»t  trans- 
actiona,  we  atfbmtt;  under  Oe  dedatona  of  the 
Supreme  Oourt  of  the  United  States,  there 
can  be  now  no  departure  from  the  principle 
or  rule  flurdn  pronounced  and  maintained. 

We  have  not  had  an  oiq^ortunlty  to  hear 
Che  argument  or  read  the  britf  of  the  oppos- 
ing counsel,  but  we  presume  tiiat  th^  ace 
now  placing  some  reliance  upon  recent  cases 
of  the  Supreme  Oourt  of  the  United  States. 
The  case  of  Savtags  ft  Loan  Oo.  v.  Hnltnnnah 
County,  169  U.  8.  421,  18  Sup.  Ct  S82,  42  I«. 
Bd.  808,  does  not  towih  the  question  here  in- 
volved, and,  if  It  had  any  effect  at  all,  we  sub- 
mit; Inferentlally  would  be  an  antJiority  in 
tavor  of  tbe  ai^llee.  The  court  held  'that 
tiie  statute  of  Oregon  Of  Octoba  26,  1882, 
taxing  mor^ages  of  land  to  that  state  to  flte 
mortgagees  to  the  ooun^  where  tiie  land 
lies,  does  not,  as  applied  to  mortgages  owned 
by  dtisena  of  other  stately  and  to  Chehr  pos- 
session outside  of  file  state  of  Oregon,  con- 
travene the  fourteMith  amendmott  of  tiie  Ctm- 
BtitutloB  of  the  United  States."  Jvstice  Omy 
sM,  reterrlug  to  State  v.  Smith,  68  Hiss.  T9, 
8  South.  2Mt  and  otter  cases,  that  to  these 
caaea  **there  was  no  statute  expressly  taxing 
mortgages  €t  the  situs  of  the  land**;  and  we 
submit  there  la  no  statute  to  this  state  ex- 
pressly taxtog  mortgages  whm  the  land  Is 
situated  or  elsewhere.  It  will  be  noted  tibat 
he  says:  "The  statute  of  Or^n,  tbe  consti- 
tutionally, of  which  la  now  drawn  to  queatlon. 
expressly  forbids  any  taxation  on  the  ^mia- 
Bory  note,  or  other  instrument  or  writing, 
which  is  the  evidence  of  the  debt  secured 
by  tiie  mortgage,  and  with  equal  dlsttoctness 
provides  for  the  taxation  as  real  estate  of 
the  mortgage  toterest  to  the  land.**  In  tills 
state  the  rule  is  exactly  the  converse.  It  is 
the  debt  ^hich  is  taxable,  and  the  mortgage 
la  simply  an  Inddent  thereto.  In  New  Or- 
leana  v.  Stemple,  175  U.  S.  809,  20  Sup.  Ct 
110,  44'L.  Ed.  174,  an  act  of  the  state  of 
Louisiana  waa  tovolved.  "Section  7  of  chap- 
ter 106,  p.  124,  of  the  Lonlslana  Statutes  of 
1890,  after  dedariag  that  it  to  made  tlie  duty 
of  the  tax  asaeasors.  throughout  the  atate  to 
pl^ce  upon. the  assessmoit  list  all  propoty 
subject  to  taxation,'  contained  the  following 
proyltion:  Ttits  shall  apply  with  equal  force 
to  any  person  or  persons  representing  lu  this 
atate  buslneas  toteresta  tiiat  may  claim  a 
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domicile  elsewhere,  the  Intent  and  pnipow 
being  that  no  Donrethlent,  either  thro  ugh  him- 
self or  through  any  agent,  shall  transact  bnet- 
ness  h«e  vlthoat  paTlng  to  tiie  state  a  eat- 
responding  tax  with  that  sucted  of  its  own 
dtiaena;  and  all  bills  recelTaUe,  obligations 
or  eredlta  arUng  t«m  the  business  d<nie  In 
this  state  are  hereby  declared  assessable  wltii- 
In  this  stete,  and  at  the  business  doml<^  of 
said  nonreeAdent,  his  agent,  or  r^resentatfrew* 
The  defendant  in  error,  who  was  domldled 
in  the  city  of  Mew  Tork,  was  tiie  owner  of 
credits  which  ware  evidaiced  by  notes  large- 
ly secured  by  mwtgagM  tm  real  estate  in 
New  Orleans,  in  possession  of  an  agent  of  the 
defendant  In  error,  triio  collected  the  Interest 
and  principal  as  it  became  dne,  and  dqwslted 
the  same  In  a  bank  in  New  Orleans  to  her 
credit  Held,  that  under  the  act  of  1890,  as 
Interpreted  1^  the  Siqineme  Court  of  llie  state, 
thte  ^operty  In  the  hands  of  the  agent  was 
subject  to  taxatlim  In  New  Orleans,  and  that 
snch  tazatltm  did  not  Infringe  any  right  se- 
cored  by  the  federal  Oonstitntkm.  The  rule 
In  snch  esse  Is  that  the  federal  courts  follow 
the  oonstmctlon  placed  upon  the  statute  by 
the  state  courts,  and  In  advance  of  such  coup 
itmction  tbey  should  not  declare  property 
beyond  the  scope  of  the  statute,  and  exempt 
from  tszatlcm,  unless  It  Is  clear  that  such  Is 
tbe  fact  It  is  wen  settled  that  bank  bnis 
and  muDic^ral  bonds  are  In  sudi  a  craicretek 
tangible  form  that  they  are  subject  to  tax- 
ation where  found,  IrreapectlTe  of  tlw  domi- 
cile of  the  owner-Hire  subject  to  levy  or  sale 
on  eaeentlmi,  and  to  selsnre  and  dellTery  un- 
der replerln.  Notes  and  mortgages  are  of  the 
sanse  nature." 

Manifestly  that  ease  la  radically  different 
fkom  the  one  at  bar.  The  plaintiff,  though  a 
MUiresldent,  '*was  tbe  owner  ct  eredtts  which 
were  evidenced  by  notesL  largely  secured  by 
mortgages,  on  real  estate  In  New  Orleans,  and 
these  notes  and  nwrtgagea  woe  In  tte  city 
of  New  Oileans,  In  possession  of  ber  agen^ 
who  coDectod  the  Interest  and  principal  as  It 
becsme  due,  and  deposited  the  ssme  In  s  bank 
In  New  Orleans  to  her  credit"  In  the  Stem- 
pie  Oase,  therefore,  the  property  was  pne- 
tteally  loaned  and  luTssted  in  the  city  of  New 
Orleans,  and  the  owner  had  acquired  a  resi- 
dence there  by  reason  of  the  fact  that  she 
had  an  agent  there,  who  handled  and  con- 
trolled and  luTflBted  tbe  numey  jnst  the  same 
as  she  would  or  covM.  And  therefore,  for 
an  pnetleal  intents  and  pnrposes,  tbe  jvln- 
cipal  was  praetlcaUy  a  resident  of  New  Or- 
leans, so  far  as  her  liability  to  taxation  la 
eoDcenud,  and  her  property  taxed  was  tan- 
gible, and  was  situate  in  New  Orleans.  The 
same  principle  Is  announced  in  Bristol  ▼. 
Wftddngton  Oonnty.  177  V.  8.  188,  20  Sap, 
Ot.  S86t  44  L.  Xd.  7(0.  where  the  court  held: 
*rnie  persomd  isropcrty'ef  a  cltlsen  of  and  res- 
Mmt  of  one  state,  invested  in  bonds  and  m<nt- 
gagee  In  anodm  state,  Is  snl^ect  to  taxatioii 
in  th0  latter  states  ud  the  amount  df  tbe 


tax  Is  a  claim  against  the  property  of  the 
perstm  taxed,  which  la  a  debt  that  may,  in 
case  of  the  death  of  the  i>erson  taxed,  be 
inoved  against  his  estate  In.  the  stete  where 
the  mortgagee  and  loans  are  contracted,  sub- 
ject to  the  stetutM  of  limitations  of  the 
state."  In  the  Bristol  Gase  the  court  found, 
as  a  matter  of  fact,  that  "bustness  of  loan- 
ing money  through  tbe  agency  In  Minnesota 
was  continued  through  all  these  years  Just  as 
it  had  been  canled  on  before,"  and  Mrs. 
Bi^stol,  wliose  estate  had  been  taxed,  was 
bound  to  know  that  under  serious  decisions 
of  tbe  Supreme  Court  ot  Minnesota  pn^erty 
held,  managed,  and  c<mtrolled  as  her  prop- 
erty was  managed  waA  omtrolled  was  liable 
to  taxation  In  Minnesota.  And  It  would  be 
aa  difficult  to  understand  bow  a  person  who 
Is  doing  business  In  one  state  through  an 
agent,  knowh^  tbat  the  law  ot  that  state, 
as  construed  by  Ita  highert  omrts;  made  prop- 
erty employed  in  audi  state  ttxabla,  could 
thereafter  escape  taxation,  as.  It  Is  now  un- 
derstood, how  this  court  can  be  asked  to 
deliberately  repudiate  and  denounce  a  deci- 
sion which  has  been  relied  upon  for  over  a 
decade.  It  Is  clear,  from  the  language  used 
In  tbe  Stemple  Case,  that  If  the  state  court 
bad  held  the  pnq»erty  to  controversy  exempt 
from  taxation,  the  federal  court  would  have 
adopted  the  construction  placed  nptm  the  stet^ 
ntes  by  that  stste  court,  and  to  fact  could 
not,  without  overruling  all  of  ita  previous  de- 
cisions on  the  subject,  have  done  otherwise. 
If  a  mortgage  without  being  so  declared  by 
statute.  Is  an  totexest  to  land  separate  and 
apart  from  the  debt  thereby  secured,  then  it 
will  follow  that  the  land  Is  taxable^  the  mort- 
gage Is  taxable,  and  the  debt  sscmed  by  flie 
mortgage  is  taxaUe,  and  we  thus  bare  triple 
taxation,  and  then  the  burden  of  taxation, 
already  oppressive,  wia  be  unbearaUe. 

If  - the  contraitlon  of  appellant  Is  correct 
tiien  mortgages  upon  railroads  are  taxable, 
mor^ges  on  cotton  factories  and  other  man- 
nfactorlng  establlshmente  are  taxable,  and. 
If  such  a  principle  Is  eotoreed,  dien  practlca^ 
ly  all  public  Improvemente  to  this  state  will 
tmninate,  for  railroads  and  manufactories 
cannot  be  built  if  such  tsutlon  Is  permbsl- 
ble.  It  tiie  residence  of  debtor  Is  the  ab- 
sototo  test  to  determining  ttie  situs  for  taxa- 
tion, tbea  alt  debte  due.  by  any  person  In 
this  state  to  nonrMldenta  for  money  borrow- 
ed, goods  purchased,  w  tm  any  other  rea- 
son, are  taxable  here,  and  all  Interstate  com- 
merce must  cease.  If  the  residence  of  the 
debtor  determtoes  the  situs  tor  taxation,  then 
what  becomes  of  the  doctrine  that  tbe  deb^ 
vrlthout  reference  to  ownership,  must  pay  the 
tax,  and  can  be  sold  tor  that  purpose?  If 
tile  views  of  the  appellant  can  be  maintained, 
tiien  It  seems  to  us  It  may  be  likely  that 
fliere  wUl  soon  be  but  few  available  debte 
or  recorded  mortgages  belonging  to  resi- 
dente  or  nonresldente  to  be  taxed  to  this 
states  To  paraphrase  the  language  ot  this 
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court  In  Adams  r.  Tomblebm  Mills,  78  Hiss. 
693,  29  Sontb.  470:  "Indlviaaals  and  corpora- 
tions wocid  distrust  as  to  the  future  It  [a 
decision  like  State  t.  Smith,  68  Miss.  79, 
8  Sontfa.  29^  carefnlljr  considered,  constni- 
Ing]  the  general  law  {tioA  which  law  was  re- 
enacted  after  the  rendition  of  said  declsloi^, 
and  on  the  faith  of  which  qipellee  has  In- 
vested Its  mon^,  should  be^  orerrnledt  and 
rt^ts  of  pn^tertjr  should  be  thus  destroyed, 
which,  of  coarse,  cannot  be  done  under  the 
Constitution  of  the  state  of  Mississippi  and 
under  Use  Constitution  of  the  United  States. 
We  also  submit  that  this  court  could  not, 
without  Tiolatlng  certain  provisions  of  the 
federal  Constitution  and  of  the  Constitution 
of  this  state,  hold  liable  for  taxation  nonr 
resldeat  taxpay^  who  sent  m<mey  Into  the 
state  to  be  loaned  Qnd«  the  tftitb  of  the  de- 
cision in  State  T.  Smith,  supra.  So  far  as 
the  federal  polnte  are  concerned,  we  refer  to 
Olty  Railway  Company  t.  Citizens'  Street 
Railroad.  166  V.  S.  657,  and  the  familiar  case 
of  Illinois  Central  Railroad  Company 
Adams,  ISO  U.  B.  28,  21  Sop.  Gt  261,  46 
Ed.  410. 

The  following  Is  the  opinion  of  the  late 
Cliief  Justice  Geoiire,  above  referred  to: 

Taxation  of  Nonresidents. 

■■  I  am  asked;  "How  and  to  what  extent 
will  section  497  of  the  Revised  Code  of 
Mississippi  of  1880  aflTect  such  loans  made  In 
the  state  of  Mississippi?"  And  the  request 
la  made  to  have  the  question  discussed  in  all 
its  bearings  in  a  written  opinion  for  the 
gnldance  of  the  company.  "£lvery  person, 
resident  or  nonresident,  whether  corporate 
or  otherwise,  and  the  agent  of  sncb  nonresi- 
dent, having  money  loaned  at  interest  in 
this  stete,  or  employed  In  the  purchase  or 
discount  of  bonds,  notes,  bills,  checks,  or  oth- 
er securities  for  money,  or  employed  In  any 
kind  of  trade  or  business,  sball  be  taxable 
for  the  same  in  the  county  where  such  person 
may  reside  or  have  a  place  of  business,  or  be 
temporarily  located,  at  the  time  of  the  as- 
sessment; and  If  any  such  person  shall  fail 
or  refuse  to  idve  In  such  money  on  oath,  or 
if  the  assessor  shall  have  cause  to  believe 
that  such  person  has  not  rendered  a  true  ac- 
count of  all  such  money,  he  shall  assess  to 
sa<di  person  such  an  amount  as  he  shall  have 
reason  to  believe  correct,  according  to  the  beat 
Information  he  can  procure,"  etc  The  sec- 
tion then  proceeds  to  make  provision  to  secure 
a  return  to  the  assessor  of  the  amount  of  men? 
ey  80  loaned  or  employed  in  business,  and  to 
impose  penalties  mforceable  by  civil  suit  for 
follure  to  make  proper  return.  The  state 
Oraistttatton  provided,  in  aection  20,  article 
12,  that:  "Taxation  shall  be  equal  and  uni- 
form  throughout  the  state.  All  property 
shall  be  taxed  In  pn^ortion  to  Its  value,  to 
be  ascertained  as  directed  by  law." 
Said  .section  497  Ian  part  of  Otf  el^pter  Mi 


the  Code  r^ulatlng  the  assessment  and  co^ 
lection  of  all  state  or  county  taxes,  and  pro- 
viding, also,  for  the  tmpoeitlon  of  taxes  on 
certain  kinds  of  business,  for  the  canylng 
on  €t  which  licenses  are  required.  These  are 
called  ^'privilege  taxes,"  and  they  are  impos* 
ed  on  a  great  numt>er  of  callings,  trades, 
etc.,  among  which  are  merchandising,  sell- 
ing by  auction,  peddling,  cotton  brokers,  coal 
yards,  inns  and  tevems,  boarding  houses, 
photograph  gall«ies,  transient  voidera  of 
horses  or  mules,  banks  of  deporit  and  of  dis- 
count. Insurance  agents,  real  estete  agents, 
etc.  Section  481,  being  a  part  of  the  same 
chapter,  provides  for  a  list  of  his  taxable 
property,  to  be  made  out  by  each  texpayer. 
with  the  valuation  of  each  IteUL  This  Is  done 
In  pursuance  of  the  section  of  the  GoDstito* 
tion  before  quoted,  so  that  taxes  should  be 
levied  on  "all  property"  according  to  Ite 
value,  to  be  aBceL*tained  according  to  law. 
In  this  list  are  tlie  following  (among  other) 
items:  "Amount  of  capltel  employed  in  mer- 
chandise or  manufacturing.  Amount  of  mon- 
ej  on  hand,  or  on  deposit,  or  loaned.  Amount 
of  Indebtedness  to  the  party  assessed,  which 
be  regards  as  probably  collectible.  Amount 
of  all  other  personal  property  not  otherwise 
estimated."  A  uniform  tax  Is  imposed  on 
all  property  so  valued  and  asseued.  as  the 
Constitution  requires.  Taxes  on  buslnen,  or 
privilege  taxes,  not  being  taxes  on  property, 
are  levied  In  the  discretion  of  the  Legislature; 
the  amount  of  tax  in  each  case  being  speci- 
fied In  the  chapter  thus:  "On  each  hotel  «r 
tavern,  •  •  •  $40."  The  above  seems  to 
be  all  of  the  state  statutes  on  taxation  neoes- 
sary  to  be  consddered  In  examltdng  said  sec- 
tion 497.  Before  proceeding  to  consider  the 
statute,  it  Is  well  to  set  forth  the  general 
principles  on  which  the  power  of  taxation  is 
to  bp  regulated,  so  far  as  relates  to  nmiiesl- 
denta  of  the  state  Imposing  taxes. 

In  the  case  of  State  Tax  on  Foreign-Held 
Bonds.  16  Wall.,  on  page  819,  21  L.  Ed.  179. 
the  Supreme  Court  of  the  United  States  says: 
"The  power  of  taxation,  however  vast  tn  Its 
character  and  searching  in  Ita  extentr  Is 
necessarily  limited  to  snbjecta  within  the 
Jurisdiction  of  the  state:  These  suhjecta  are 
persons,  prop^ty,  and  business.  *  *  *  It  Is 
not  possible  to  conceive  of  any  other  [subject], 
although,  as  applied  to  them,  the  taxation 
may .  be  in  a  variety  of  ways.  •  •  •  Un- 
less restrained  by  the  fedoal  Constitution, 
the  power  of  the  state  as  to  the  mode,  form, 
or  extent  of  taxation  is  nnllmlted,  where  the 
subjecta  to  which  it  applies  are  within  h» 
jurisdiction.  *  *  *  To  call  debts  proputy 
of  the  debtors  is  simply  to  misuse  tenns. 
All  the  property  there  can  be,  in  the  natore 
of  things.  In  the  debta  of  corporations  [or 
of  any  debtors],  bdongs  to  the  creditors,  to 
whom  they  are  payable,  and  follows  their 
domicile,  wherever  that  may  be.  Their  debta 
can  have  no  locality  separate  from  the  par- 
tjt^  to  whom  Qiey  are  daet**  A<aln,  on.pas«B 
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823,  834,  15  :WaU.,  21  L.  Ed.  179.  tbe  court 
says:  'It  Is  undoubtedly  true  that  the  actual 
situs  of  personal  property  wblch  has  a  visi- 
ble or  tangible  existence,  and  not  the  domicile 
of  the  owner,  will  In  many  Instances  deters 
mine  the  state  ta  which  It  may  be  taxed. 
The  same  thing  la  tme  of  public  securities, 
consisting  of  state  bonds  and  bonds  of  mn< 
nldpal  bodies,  and  cfrcnlatlng  notes  of  bank- 
ing InatltntlonB.  The  former  by  general 
usage  haTe  acquired  the  character  of,  and 
are  treated  as,  pn^^rty  In  the  place  where 
they  are  found,  tbou^  remored  from  the 
domicile  at  the  owner,  lbs  latter  are  treat- 
ed and  pass  as  money  whmver  they  are. 
But  otiier  personal  property,  consisting  of 
bonds,  mor^jages,  and  debts  generally,  has  do 
Bltos  Ind^tendent  of  the  domicile  of  tiie 
owner,  and  cra^lnly  none  when  the  Instru- 
mente,  as  In  the  present  case,  constituting 
the  evidence  of  the  debt,  are  not  separated 
from  the  possession  of  the  owner."  And  on 
this  reasoning  the  Supreme  Court  of  the 
United  State*  decided  a  tax  levied  by  the 
state  of  Pennsylranla  on  a  d6bt  created  and 
due  by  a  railroad  company  in  tiiat  state  to 
a  fordgn  creditor  was  beyond  the  power  of 
the  state  to  tax,  though  secured  by  a  mort- 
gage  on  real  estate  in  that  state. 

TtM  same  court  In  Kirtland  v.  Ho^iklss, 
100  U.  &  481,  26  L.  Bd.  658;  afflrmed  the 
same  principle,  and  held,  als(^  that  a  debt 
held  by  a  dtlaen  xit  Connecticut  contracted 
In  and  secured  by  mortgage  in  the  state  of 
IIltaM^  was  taxable  In  and  had  Its  situs  at 
the  domicile  of  the  owner  in  Connectlcutr 
stating  that  the  bond  (for  the  debt),  whei^ 
ever  actually  hdd  or  deposited,  is  <nily  evl* 
denoe  of  tiie  debt  «ndf  If  destroyed,  the 
debt,  the  right  to  demand  payment  of  the 
money  loaned,  with  stipulated  Interest  re- 
mains. And  Judge  Oooley,  In  his  wcofe  on 
Taxation  (pages  14  and  IS),  says:  *Vut  a 
personal  tax  cannot  be  assessed  agaliut  a 
mmre^ent  Neither  can  the  property  at  a 
nonresident  be  taxSed,  ianless  it  has  no  actual 
situs  wittiin  -tte  stat^  so  as  to.  be  under  the 
protection  of  Its  hiw&  The  right  ot  a  fw- 
elgn  creditor  to  secure  from  his  debtors 
within  the  state  the  poymsnt  of  his  demand 
eannot  be  si^ected  to  taxatlim  within  the 
stat&  It  is  a  right  that  Is  perstmal  to  tiu 
^oedltor  where  be  nMsa,  and  tiie  place  ef 
bnsfness  of  his  debtor  Is  isunatmlaL*'  Bui*- 
roughs  takes  the  same  view.  See  his  work 
on  Tasitlon,  p.  40.  The  Supreme  Court  of 
MisslBsipid,  In  HoAie  t.  Green,  B2  Hiss.  464^ 
afflrmed  tbe  same  principle.  In  holding  that 
a,  debt  due  a  dtlsen  of  UlsslssU^  by  a  nm- 
resldoit  was  taxable  here^  saying  that  the 
■Itns  of  the  debt  follows  the  domicile  of  tbe 
owner,  and  coiueqnenQy  is  taxatde  In  this 
state.  There  seems  to  be  no  doubt  at  the 
correctness  of  this  principle.  In  the  tight 
-of  thlit  I  will  proceed  to  examine  section 

!ntft  Hqit.  obserri^tlm  to  bsJuadS'lo  ttiBa- 


ence  to  this  section  Is  that  It  provides  sole- 
ly for  a  tax  on  property,  and  In  no  way 
relates  to  the  taxation  ot  business,  or  ot 
"privileges,"  as  they  are  called,  all  of  which 
last  are  provided  for  In  subsequent  sections 
of  the  same  act,  commencing  at  section  585. 
Tlie  taxation  whicji  section  497  provides  tor 
Is  a  taxation  on  valuation  of  property— a 
certain  per  centum  on  the  dollar's  worth. 
This  Is  so  clear  and  manifest  that  argument 
In  support  of  It  Is  not  needed.  I  now  pro* 
ceed  to  consider  the  meaning  of  section  497, 
and  its  legal  effect,  conceding  It  to  be  con- 
stitationaL  It  proposes  to  tax  all  exactly 
alike,  whether  "resident  or  nonresld^t" 
having  money  loaned  at  interest  In  this  state 
or  employed  In  any  kind  of  business  here. 
This  section  Is  singularly  inaccurate,  not  to 
say  absurd.  If  construed  acccvdlng  to  Its  Ui^ 
eral  meaning;  for  It  will  be  noted  that  it 
taxes  "money  loaned,"  and  not  the  debt 
created  by  the  act  of  loidlng  or  the  secnritf 
therefor.  This  Inaccuracy  exists,  also,  in 
section  481,  b^ore  partially  set  out  where 
the  taxpayer  Is  required  to  return  In  one 
item  tbe  amount  of  money  he  has  "on  hand, 
on  deposit,  or  loaned,"  for  taxatiMi  on  the 
amount  so  stated,  and  In  another  distinct 
item  he  is  required  to  return,  in  addition, 
"the  amount  of  Ind^iedness  due  to  him 
which  he  regards  as  probably  collectible," 
also  for  taxatiim.  Both  of  these  provlslonli 
seem  to  proceed  on  the  Idea  that  "money 
loaned,"  exactly  as  "money  on  hand  or  on 
[special]  deposit"  remains  the  property  of 
the  lender.  And  this  view  Is  strengthened 
by  the  provision,  before  quoted,  that  In  ad- 
dttlon  to  tbe  taxation  of  money  loaned,  the 
party  is  also  taxed  on  the  value  of  all  the 
'indebtedness  due  him  whieh  Is  probably 
collectible."  Under  this  view,  tbe  "money 
loaned"  is  treated  as  a  bailment  of  the  kind 
called  " com moda turn"  in  the  civil  law,  when. 
the  thing  lent  remains  the  property  ot  the 
lender,  and  Is  to  be  returned.  If  It  Im  money, 
in  the  Idojtieal  bills  and  coins  lent  Prob* 
ably  a  lending  of  money  In  that  way  was 
aev&e  seriously  and  In  good  faith  made.  I 
never  beard  of  but  one  such  transactloiir 
and  that  was  when,  during  our  "flush  tlmes^, 
in  1837,  tbe  same  kegs  of  silver,  after  being 
examined  by  the  state  examiners  to  one  bank 
and  counted  as  a  part  of  Ite  assets,  were 
transiNMted  to  anothw  bank,  to  be  there  ex.- 
amlned  and  counted  as  the  property  of  that 
bank,  and  so  through  the  whole  number, 
and  Anally,  after  performtaig  th^  office  <tf 
deceiving  the  examiners,  wwe  returned  to  the 
owner.  Certainly  that  Is  not  the  vray  In 
which  money  Is  loaned  fat  this  day.  There 
Is  nothing  of  the  idea  of  a  bailment  In  the 
lendtog  ot  money  at  toterest  If  lent  with* 
out  Interest  or  reward  or  hire,  tt  ml^t  be 
a  bailment  called  a  "mntum";  but  In  that 
Und  (NC  a  bailment  the  title  to  and  pnqperty 
of  the  tiling  lent  passes-  to  the  borrower. 
Bo.  that  -"mon^  loaned"  i«  alwv*  the  prop* 
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erfy  of  the  borrower,  and,  If  taxable  at  all 
as  mon^,  must  be  taxed  agalost  him.  No 
person  can  be  taxed  for  the  property  of 
another,  when  he  stands  in  no  fiduciary  re- 
lation to  It;  and,  If  he  does,  be  is  treated 
as,  and  la  In  law,  the  owner.  If  this  be  the 
meaning  of  the  statute.  It  is  unconstitution- 
al, for  the  reason  Just  stated;  1.  e.,  that  It 
attempts  to  tax  one  person,  the  lender,  for 
the  pToperty  of  another,  the  borrower.  But 
we  are  not  to  attribute  a  meaning  to  a  stat- 
ute which  would  make  it  absurd  or  unconsti- 
tutional. If  any  other  Is  possible.  So  we 
must  conclude  that  the  statute  means  to  tax 
the  property  of  the  lender,  which  Is,  and  can 
only  be,  the  debt  due  him  for  the  money 
be  has  loaned  to  the  borrower. 

Having  reached  this  conclusltm,  we  next 
Inquire  whether  the  meaning  of  the  statute 
Is  that  all  debts  due  by  debtors  in  this  state 
to  nonresident  creditors,  where  the  consid- 
eration is  money  loaned,  whether  the  trans- 
action of  lending  took  place  In  this  state  or 
outside  of  It,  are  to  be  taxed.  This  seems 
to  be  the  meaning  of  the  language.  We 
have  already  shown  that  the  tax  Is  not  on 
the  "money  loaned,"  but  on  the  debt  due 
by  tibe  borrows  of  the  mon^.  That  b^ng 
80,  it  follows  that  the  phrase  In  the  statute, 
"having  money  loaned  at  interest  in  this 
state,"  means  exactly,  and  no  more  or  less 
than,  "having  a  debt  due  by  a  debtw  In  this 
state  on  account  of  money  lent"  Under 
tbat  heading  the  taxation  would  be  on  all 
nonresidents  who  bad  debts  due  by  debtors 
residing  In  MlsstesippI,  whenever  and  wher- 
ever such  debts  were  created.  If  only  th^ 
were  for  money  loanM.  If  we  limit,  as  to 
nonresidents,  the  meaning  of  the  statute,  eo 
as  to  embrace  only  debts  created  by  a  lend- 
ing In  this  state,  tbea  we  must  make  the 
same  limitations  as  to  residents;  for  the  lan- 
guage Is  the  same— not  similar  only,  but 
identical— as  applied  to  both,  vIe.:  "Ehrery 
P^Bon,  resident  or  nonresident,  •  •  • 
having  money  loaned  in  this  state."  Under 
this  limited  meaning,  we  would  havo  a  stat- 
ute raising  revenue  for  the  state  wtiich  ex- 
empted its  cttiEens  from  taxation  on  debts 
created  for  loaned  money,  where  the  citizens 
would  go  out  of  tile  state  to  make  their 
Loans,  but  taxing  them  when  the  transaction 
of  lending  took  place  In  this  state.  So  ab- 
surd ft  result  Is  not  to  be  attributed  in  a 
ttatute;  and  no  state  is  to  be  presumed  to 
offer  a  premium  for  Its  citizens  to  go  out  ot 
the  state  to  transact  a  business  entirely 
legitimate,  and  even  favored  by  the  laws 
and  policy  of  the  state.  It  Is-  thus  shown 
tbat  the  true  meaning  of  the  statute  Is  to 
tax  all  debts  due  by  dtizesB  and  residents 
of  tliia  state  to  nonrealdentB,  when  the  con- 
sideration Is  *'for  money  loaned,"  whenever 
and  wherever  contracted,  whether  contract- 
ed in  the  state  or  outside'  of  it,  tinA  beyimd 
the  powCT  of  the  stxt^  as  has  been  shovrn. 

Bat  tt  iBft7  tw  taulated  tbxt,  to-ftTold  this 


conclusion,  the  meaning  of  the  statute  can 
be  restrained,  so  as  to  embrace  only  loans 
made  In  the  state.  I  deny,  if  such  restric- 
tion would  make  the  statute  constitutional, 
it  would  be  allowable.  When  the  language 
of  the  statute  Is  plain,  and  not  subject  to 
doubt.  Its  anconBtitutl(»iBl  effect  in  Its  true 
readi^  cannot  be  evaded  by  limiting  its  lan- 
guage and  making  the  statute  mean  different 
from  what  was  plainly  Intended  by  the  L^- 
islatura  The  Legislature  has  determined  to 
tax  all  these  debts  alike,  whether  contracted 
within  the  state  or  out  ot  it,  and  to  put 
the  lend«s  in  both  cases  on  the  same  foot- 
ing; and  we  cannot  change  tiiis  by  girin^ 
to  the  statute  an  effect  which  voold  wtnic 
Inequality.  We  cannot  say  that  the  Legis* 
lature  would  enact  the  law  at  all,  unless  It 
would  have  effect  as  they  Intended  it  See 
U.  S.  V.  Beese,  92  U.  &  220,  221,  2B  U  Bd. 
663.  But,  suppose  w«  ctnistroe  the  statute 
to  mean  only  that  ddt>ts  due  by  dtlsens  of 
the  state  for  money  loaned  In  the  state  ore 
taxable;  this  does  not  help  the  matter  as 
to  debts  dne  to  mniresldente.  It  onist  be 
noted  that  the  statute  imposes  ixxm,  or  at- 
tempts to  impose  taxes,  on  proper^,  and  not 
(m  buslnesa  It  taxes  prc^rty,  and  pns^ 
erty  alone.  The  debt  thus  taxed  is  the  pn^ 
erty  of  the  nonresident  Its  situs  Is  the 
d<Hnicile  of  the  nomreddoit  It  Is  taxable 
there,  and  nowhere  else.  It  makes  no  dtSe^ 
enee  when  personal  property  was  created  or 
acquired;  for,  b^ng  removable,  It  may,  and 
oftoi  Is,  carried.  In  this  commercial  ^e,  to 
a  diffoent  JnrlsdictlMi,  and  It  is  taxable  <nily 
in  the  place  of  its  locality.  The  place  ct 
its  origin  has  notlilng  to  do  vrith  its  tax- 
ability. This  is  determined  alone  by  Its  si- 
tus. As  above  remartced,  the  situs  is  tlie 
domicile  of  the  owner.  See  State  Tax  an 
Foreign-Held  Bonds.  16  WaU.  800,  21  Lb  Bd. 
179.  So,  under  that  constructicm,  section 
487  is  tmeomtttntlonal  in  attempthig  to  Im- 
pose taxes  (m  proper^  outside  ot  the  state. 
Tbl»  would  seem  to  end  the  case. 

But,  as  I  am  requested  to  discuss  tiie  ques- 
tion in  all  ite  bearings,  I  proceed  to  notice 
some  other  views  which  possttdy  may  be  tak- 
en. It  may  be  argued,.  In  order  to  escape  the 
unconstltutioualtty  charged,  tbat  the  true 
meaning  of  the  statute  Is  tiiat  any  person, 
resident  or  nonresident,  having  money  in  this 
state,  which  he  afterwards  loans  In  this  stete 
to  a  resident  herein,  shall  be  texable.  This 
Is  manifestly  not  the  meaning  of  the  stetute, 
as  has  been  shown.  But,  in  addition  to  tbat 
such  a  constmctldn  wiould  exempt  all  retf- 
dente  from  the  tax,  if  only  they  kept  their 
money  out  of  the  stete  and  then  loaned  It 
Such  an  intention  should  not  be  attribnteA- 
to  the  legislature,  unless  plainly  expressed; 
and  I  have  shown  the  plain  meaning  is  not 
that  But  suppose,  after  an,  this  la  the  mean- 
ing to  be  adopted.  On  tfats  constructUm  1 
submit  the  following: 

First  It     undoubtedly  -la  the.  ^dwor  at 
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tlw  state  to.  tax.  money  actiiall7  In  Its  bor- 
deT&  UonftTt  Indndlog  gold  and  diver,  and 
even  bank  blUa,  has  its  sltuB  wbere  It  bap- 
pens  to  be,  and  is  sabject  to  tbe  jnriadiction 
of  that  place.  Mississippi  ipay  tax  money 
In  Its  Jurisdiction  belonging  to  nonresidents, 
wbere  not  merely  In  traaaita,  bat  engaged 
In  bnslnesa  here.  But  this  Is  subject  to 
the  following  qualifications  and  limitations: 
Treasury  notes  of  the  United  States  are  not 
taxable  at  all  by  any  state,  nor  are  national 
bank  notes.  So  that  money  In  either  treas- 
ury notes  or  bank  notes,  if  within  the  state 
as  property  of  a  nonresident.  It  Is  not  tax- 
able In  that  form;  and.  It  be  loans  them, 
then  a  debt  Is  created  due  to  a  nonresident, 
and  that,  as  has  bem  shown.  Is  not  texable. 
The  transaction  would  be  such  that,  the  in- 
stant he  ceases  to  be  the  owner  of  that  Und 
of  money,  wblch  is  not  taxable  in  Its  nature, 
Jie  becomes  the  owner  of  a  debt;  whlcfa  Is 
not  taxable  except  In  tbe  place  of  his  resi- 
dence. Tt  the  company  brings  tbis  kind  of 
money  here,  and  iratds  It,  tbe  company  is  not 
liable  to  taxatkm,  either  for  being  tbe  owner 
«f  tbe  money,  w  for  tbe  debts  created  by 
lending  it.  It  could  only  be  taxable  for  the 
transaction  of  oonverting  the  money  into  the 
debt,  and,  as  we  hare  seen,  tbe  statute  does 
not  attempt  to  tax  that 

Beeond.  If  tbe  mtmey  brought  here  were 
gold  and  sllTer,  aud  It  were  fanned  tta  flre 
■OF  ten  years,  then  tbe  tax  could  only  be 
levied  once,  vis.,  on  tbe  money  and  In  that 
place.  For  tbe  subsequent  years  thesre  would 
be  no  money,  but  only  the  cboses  in  action— 
4et>ta  bekmglng  to  a  nmresl^ut. 

Third;  It  would  be  neceBsary  to  taxation, 
■even  la  the  last  case,  that  the  money,  tbe 
gold  and  silver,  should  have  an  aotnal  sttns 
tai  MlBsteBip]^  as  tide  pn«>erty  of  the  non- 
natdent  befwe  be  could  be  taxed.  It  is  only 
taxaUe  hen  because  of  a  transfer  beie,  and 
Its  consequent  subjection  to  tbe  laws,  and 
Jurisdiction  of  tlie  state^  and  tiie  right  of  Us 
«wner  to  chiim  protectlom  tm  It  tnm  the 
state  against  theft  and  eoUiay  here.  It 
tber^ore  ftrilows  that  If  a  nonreiddent  laid 
jBoney  to  a.  dtlsen  of  a  state,  and  shonld 
d^ver  It  to  1dm  ovtidde  of  it;  or  should 
gin  a  duck  or  draft  for  It,  payable  In  as- 
other  stat^  there  could  be  no  taxation  of  the 
nonresident  on  that  Tbe  money  could  not 
be  taxed,  because  It  was  not  In  the  state; 
and  tbe  cbeCk  or  draft,  thoo^  drawn  In  tbe 
■itata,  could  not  be  taxed,  because  It  Is  not 
Oie  property  of  the  naiKesldMt,  but  is  only 
a  d^  due  by  Um.  It  would  enly  .be  prop- 
erty of  the  borrower.  It  might  bo  taxed  In 
the  bands  of  the  latter  as  bis  ^c^Hrty;  Just 
mm  the  money  realized  from  It  might  be  tax- 
ad  when  bron^  Into  the  state  by  him,  or 
by  any  person  to  whom  he  may  have  paid 
it  Bat  wltb  flila  sort  of  tantlen  yoilr  com* 
{Mny  has  no  concern,  and,  besides,  each  tax* 
stloa  Is  not  uroTlded  ftn  m  Ite  ssctloa  we 
are  consldtting. 


So  far  OTV  way  Is  dear  and  plain.  I  con- 
sider now  tbe  subsequent  clansM  of  tbe  sec- 
tlon,  "having  money  employed  in  tiie  pur- 
chase or  discount  of  bonds,  notes,  checks,  or 
other  securities  for  money,  or  employed  In 
any  kind  of  trade  or  business."  This  part 
of  the  section  evidently  refers  to  tbe  case 
of  money  In  the  business  referred  to  and 
carried  on  In  the  state.  This  refers  to  the 
capital  stock  of  money  so  employed.  This 
capital  Is  supposed  to  consist  of  a  certain 
amount  of  money  used  In  tbe  state,  wblch 
may  be  from  time  to  time  invested  and  col- 
lected, and  Invested  and  collected  again.  This 
operation  may  talie  place  many  times  In  the 
year,  going  out  from  and  returning  to  the 
owner  from  day  to  day.  or  week  to  week.  So 
the  tax  is  levied  on  the  money,  capital  so 
employed,  and  not  on  its  proceede— all  checks, 
bills,  etc  The  dause  under  consideration, 
therefore,  clearly  means  a  taxation  of  the 
money,  and  implies  necessarily  that  tbe  mon- 
ey so  taxed  shall  be  subject  to  and  within 
the  Jurisdiction  of  the  state,  and,  of  course, 
according  to  tbe  principles  heretofore  estate 
Ushed,  would  be  taxable  because  Its  situs  Is 
herew 

This  might  be  efficient  to  answer  the  In- 
quiries propounded;  but.  In  view  of  the  fact 
that  the  company  proposes  to  loan  monoy 
here,  it  may  be  well  to  present  the  following 
c<mslderati(His: 

First  Your  company,  betag  a  corporation, 
bas  DO  right  to  do  business  bwe^  except  by 
permission  oi  the  state,  which  permlssfon  Is 
presumed,  unless  there  be  some  statutes  to 
tbe  contrary.  But  neither  1^  statute,  nor 
any,  shows  any  intention  to  prohibit  such 
bnslneBs. 

Beeond.  It  Is  true  that  the  atata  faaa  tiie 
power  to  preaeribe  the  terms  and  conditions 
on  which  alone  your  compass  can  do  busi- 
ness fawe,  and  can  tax  that  business  fta  Us 
discretion.  But  the  right  has  not  been  exer- 
cised, and  no  tax-  has  been  levied  on  tlie 
businoaa.  Tbls  bas  beea  heretofore  fully 
shown.  The  state,  ao  far  as  your  company 
Is  eoncooned,  undertakes  to  exerdse  a  power 
tt  does  not  possess.  Tbat,  therefbrei  falls. 
ThlB  fldlure  doea  not  give  to  the  saraentive 
and  flscal  ofilcerB  of  tbe  state  13ie  power  to 
levy  other  tributes  upon  you  entlr^y  aUTer- 
ent  from  the  taxatlOB  attempted  by  1}»  Xieg- 
-islatnre.  I  win  notice  some  aotborltleB,  which 
under  cotaln  circumstances  bold  that  debts 
to  nonreeldenta  are  taxatde  In  tbB  state  wbere 
tiie  debtor  Una.  These  are  collected  and  re- 
ferred te  In  Bntrougbs  on  -Tazatt<A,  |  ^ 
In  the  T^raiont  case,  tbe  money  was  sent 
to  the  state,  and  placed  In  the  hands  of  an 
agent  resident  there,  who  collected  tt  and 
reloaned  It  as  a  penfianent  tmslness.  In  ttiat 
case,  both  the  money  lint  loaned  aqd  tbe 
proceeds  of  the  ioana,  wl^  collected,'  w«e 
k^t  In  Vermtmt  and  rdnTeifted.  The  sqcuii* 
ties  cif  the  money  -wece  4lao,  kept  there.  .In 
tbfli  New  iTork  cassb  ttie  securities  for  the 
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money  lent  were  kept  In  New  York,  and  so 
In  the  lUlnolB  and  Kansaa  cases.  In  tbe 
North  Carolina  case,  the  case  applied  to  tangi- 
ble personal  property;  the  court  holding  that 
the  doctrine  of  sltoa  for  personal  property 
was  a  fiction,  not  applicable  to  revenue  and 
taxation.  All  these  cases,  even  If  they  are 
good  law  to  the  extent  laid  down  In  some 
of  them,  which  I  deny,  are  based  on  the  Idea 
that  the  security  for  the  debt  la  within  the 
jurisdiction  of  the  state;  the  security  being 
but  the  mere  evidence  of  the  debt,  as  was 
seen  in  Kirtland  r.  Hotchklss,  100  17.  S.  401, 
25  L.  Ed.  5S8,  but  not  the  debt  Itself,  that  be- 
ing but  the  personal  right  of  the  debtor  to  de- 
mand payment  In  Miss.  In  Johnson  v.  Bascoe, 
62  Miss.  703,  a  decision  has  been  made  which 
ought  to  be  noticed.  There,  for  the  purpose 
of  distributing  a  dead  person's  estate,  hotels 
and  money  actually  in  the  state  were  sub- 
jected to  the  laws  of  the  state.  It  will  be 
noted  (1)  that  the  money  loaned  was  always 
In  the  state;  that  It  was  loaned  here,  collect- 
ed, and  reloaned  by  an  agent,  who  took  the 
notes  payable  to  the  nonresident  or  his  agent; 
that,  for  the  purpose  of  distribution,  the  fund 
being  In  the  possession  of  a  Mississippi  court, 
the  court  held  It  subject  to  onr  laws.  It  will 
be  noticed,  as  to  all  these  cases,  they  were 
state  decisions;  and  the  Case  of  the  Foreign- 
Held  Bonds.  16  Wall.  800.  21  U  Ed.  179,  was 
also  a  state  decision,  and  was  reversed  by 
the  Supreme  Court  of  the  United  States. 

I  have  gone  Into  the  details  in  the  argu- 
ment beyond  what  Is  ordinarily  required  In 
the  mere  giving  of  an  opinion  as  professional 
advice.  But  as  my  opinion  was  asked  through 
the  connsel  of  the  company,  and  I  was  ex- 
pressly requested  to  discuss  the  matter  In 
all  Its  details,  I  have  deemed  that  I  was  ex- 
pected to  present  the  statute  in  all  its  vari- 
ous possible  aspects,  and  to  give  the  reason- 
ing on  which  my  conclusions  were  based. 
On  the  ^ole,  I  am  of  the  opinion  that  the 
company  may  safely  Invest  their  money  In 
real  estate  mortgages  in  this  state,  in  the 
mode  and  by  the  Instrumentalities  approved 
in  the  for^oli^  opinion,  without  incurring 
any  liability  for  taxation  under  onr  laws.  I 
have  made  no  special  reference  to  the  mort- 
gage as  B  security  for  the  loans,  since  It  was 
well  settled  here  that  the  mortgage  Is  a  mere 
security  for  the  debt,  and  therefore  makes 
no  change  in  the  rules  I  have  laid  down. 
Of  course,  the  land  mortgaged  would  be  lia- 
ble to  taxation  according  to  Its  value  In  th« 
hands  of  Um  mortgagor;  and,  on  his  default 
in  payment  thereof,  the  company  would  be 
bound  to  BAnnce  the  money  to  pay  the  tax- 
eft.  But  this  obligation  im  only  to  Itself,  to 
protect  its  own  Interest,  and  conid  not  b* 
mforced  against  tt  by  th«  state, 

WHITFIELD,  a  3.  One  of  tttew  CMea 
(1(^771}  1ft  here  bom  the  circuit  conrt  of  Goa- 
boma  oonnty;  the  ottaw  ao,772)  from  th« 
thMoetrj  court  of  Goplfth  eoontr.  Ttta  one 


from  Copfab  county  presents  tte  question 
whether  the  Interest  of  a  mortgagee  is  such 
an  interest  in  the  land  Itself,  covered  by  the 
mortgage,  as  renders  It  liable  to  taxation. 
The  one  from  Coahoma  county  presents  the 
question  whether  the  notes  and  mortgages, 
as  "solvent  credits,"  have  a  "business  situs" 
In  that  county.  There  Is  a  distinct  line  of 
decisions  holding  with  our  case  (Jahler  v. 
Bascoe,  62  Miss.  699)  that  wherever  a  money 
lender  has  a  local  agent  In  another  state, 
and  permits  that  agent  to  control  the  evi- 
dences of  debt,  and  the  mortgages  securing 
them,  and  to  continue,  for  a  long  course  of 
dealing,  the  business  of  lending,  collecting, 
and  relendlng  money  in  the  state  of  the 
agenfs  residence,  such  evidences  of  debt, 
and  the  mortgages  securing  them,  have  what 
has  come  to  be  known  as  a  'business  situs'* 
for  purposes  of  taxation  and  for  other  pur> 
poses.  This  principle  Is  thus  expressed  In 
Jahler  v.  Bascoe:  "Wherever  It  appears  that 
the  debt  arose  as  an  incident  to  a  business 
conducted  In  this  state,"  etc.  However 
phrased,  the  principle  is  this:  That  wher> 
ever  the  money  of  a  lender  in  one  state  1ft 
by  the  principal  Intrusted  to  the  control  of  an 
agent  In  another  state  for  the  purpose  of  h^ 
Ing  kept  In  the  latter  state,  and  loaned  out, 
collected,  and  reloaned.  or  habitually  kept 
on  deposit,  for  safety  merely,  as  held  In  Be 
Bomalne  (N.  T.)  27  N.  E.  759,  12  L.  B. 
at  page  408,  so  as  thus  to  remain,  through  a 
course  of  dealing,  so  long  as  to  become  local- 
ized as  a  part  of  the  whole  mass  of  personal 
property  in  the  latter  state,  such  money  ac- 
quires what  is  known  as  a  "business  situs* 
for  the  purpose  of  taxation,  as  well  as  tor 
certain  other  purposes  not  necessary  to  bo 
dealt  with  here. 

The  statement  of  facta  In  the  Coahoma 
county  case  does  not  contain  any  stlpulatlMk 
that  Mr.  Glover  was  the  agent  of  the  appel> 
lee.  But  the  facts  as  to  his  agency  are  prac- 
tically the  same  with  those  as  to  the  agency 
of  Powell  in  the  Smith  Case,  68  Miss.  79,  9 
South.  294.  and  It  was  there  held,  rightly  or 
wrongly,  that  Powell  was  not  the  agent  of 
the  borrower.  The  lender  (the  appellee)  has 
its  place  of  residence  in  England.  It  has  a 
local  agency  in  Memphis,  Tenn.:  but  It  la 
expressly  agreed  that  It  haa  no  office  or  place 
of  business  In  this  state.  The  agreement 
does  not  set  out  that  Mr.  Olovn  secured  all 
the  loans.  On  the  contrary.  It  was  expressly 
agreed  that  loans  were  secfured  by  other  at* 
tom^s  than  Mr.  Glover,  and  sometimes  by 
the  borrowers  direct  It  is  further  agreed 
that  the  notes  and  the  trust  deed*  w«r« 
pared  by  the  appellee  in  Memphis,  and  tor- 
warded  to  the  applicant  or  his  attorney  for 
execution,  and  that  the  secnntleft,  when 
signed  and  ad^nowledged  by  the  borrower, 
were  delivered  to  his  attanney,  with  tlM  nn* 
deratandlng  that  he  was  to  transmit  them  to 
Om  aspeUBe**  oOcb  U  MempWii  U  Is  fk»- 
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ttier  acreed  that  the  trust  deeds  and  notes 
are  immediately  sent,  after  the  contracts  are 
consnrnmated.  to  the  appellee's  home  office  In 
Hull,  England,  where  they  remain  until  they 
matore,  when  they  are  returned  to  the  agent 
of  the  appellee  at  Memphis  for  collection. 
It  18  farther  agreed  that  David  Houghton, 
the  trustee  In  all  the  Instruments  Involved,  is 
a  -resident  of  Hull,  England.  It  Is  further 
agi'eed  that  the  applications  sent  to  Mr. 
Glover  were  sent  at  hla  request,  and  that 
they  woDld  be  sent  to  any  one  who  would 
desire  to  make  use  of  them,  and  that  some 
of  these  very  loans  were  made  upon  appli- 
cations that  came  from  other  attorneys  at 
from  the  borrowers  direct.  The  agreed  state- 
ment (which  the  reporter  will  set  out  in 
full)  further  expressly  provides  that  this  case 
"in  to  be  tried  In  all  the  courts  to  which  the 
same  may  come,  by  appeal  or  otherwise, 
upon  the  facts  set  out  In  the  agreement,  and 
none  other." 

We  think  on  this  statement  of  facts  we 
are  concluded  by  tbe  case  of  State  v.  Smith. 
68  Hiss.  79.  8  Sonth.  2Bi,  as  to  the  Coahoma 
county  case.  This  court  said  In  that  case: 
•There  can  be  no  doubt  that,  where  an  agency 
Is  created  In  this  state  for  the  loaning  of 
money,  and  the  business  of  loaning  It  Is  car- 
ried on  here— this  state  being  the  locality  In 
which  the  transaction  Is  begun  and  com- 
pleted—and the  debt  acquires  a  situs  here, 
from  the  course  of  dealing  between  lender 
and  borro-wer,  throogh  tbe  agency  established 
tiere,  it  Is  taxable;  but  where  tbe  nonresi- 
dent lender  has  no  place  of  business  or  loca- 
tion  or  ageat  in  tills  state,  and  accompltahes 
tbe  loan  beyond  the  Ihnlto  of  the  state,  the 
fact  that  a^cotiatlons  for  tbe  loan  were 
made  by  persons  in  this  state,  and  It  vr&a 
■ecnred  by  mortgage  on  property  In  this  state, 
does  not  subject  It  to  taxation  here.  In  the 
case  before  ns  the  creditor  has  no  agent  In 
this  sbite,  and  no  place  of  business  here. 
The  money  was  not  sent  here  to  be  loaned. 
Tbe  evidence  of  debt  was  not  here.  Tbe 
bmlneas  ot  lending  was  not  conducted  In  this 
state.  The  debt  was  secured  by  a  mortgage 
on  property  in  this  stete,  and  the  loan  was 
obtelned  by  the  application  of  persons  In  the 
state  transmitted  to  persons  b^ond  its  lim- 
its, who  fcffwarded  the  money  from  without 
tbe  stete.  It  was  not  embraced  by  section 
497  of  the  Gode  of  1880." 

The  section  of  the  Code  of  1802  under 
which  this  tax  Is  sought  to  be  imposed  Is  the 
same  with  section  487  of  the  Code  of  1880. 
State  T.  Smith,  supra,  is  conclusive  of  this 
Coahoma  county  case.  It  has  been  too  long 
recognized  as  the  law.  and  business  invest- 
ments have  been  too  long  made  upon  the 
faith  of  it,  to  permit  It  to  be  questioned. 
Tbe  remedy  is  with  tbe  Legislature,  not  with 
the  courts.  Counsel  for  appellant  earnestly 
budst  that  the  clause  In  tbe  trust  deeds,  to 
wit,  "The  contract  embodied  in  this  convey- 
ance and  tbe  notes  secured  hereby  shall  )3fi 
84Ba-M 


construed  according  to  the  laws  of  Mlsslsslp* 
pi,  where  the  same  Is  made,"  localizes  and 
domesticates  the  debts  therein,  and  subjects 
the  same  to  taxation  in  this  state.  The  facts 
show  where  a  contract  Is  made,  and  the 
court  held  In  the  Smith  Case  that,  although 
tbe  negotiations  were  concluded  in  this  state, 
and  the  contract  made,  as  shown  by  the  facta 
In  that  case— substantially  Identical  with  the 
facts  here— yet  It  was  not  a  contract  "made" 
bere,  and  tbat  Powell  was  tbe  agent  of  the 
borrower.  As  to  the  last  propositions,  dealt 
with  In  a  very  summary  way  in  the  Smith 
Case,  we  say  nothing;  but  as  to  its  Inter- 
pretetlon  of  section  497,  Code  1880,  It  seems 
to  ns  sound.  Whether  one  is  an  agent  de- 
pends, not  on  paper  recitals,  but  on  the 
facts. 

We  are  unable  to  see  any  difference  be- 
tween that  case  and  this  as  to  how  the  busl- 
nees  of  lending  was  conducted,  and  feel 
bound  by  that  decision.  The  object  of  the 
clause  In  the  contract  that  It  should  be  con- 
strued according  to  tbe  laws  of  Mississippi 
undoubtedly  was  to  enable  this  grasping  cor- 
poration to  secure  tbe  abnormally  high  rate 
of  interest  allowed  In  this  state,  10  per  cent. 
The  point  made  in  the  last  brief  filed  for 
appellant— that  the  order  of  the  board  of  su- 
[>ervi8ors  Is  conclusive — Is  untenable.  Tbe 
board  cannot  flx  situs  by  an  order;  the  facte 
determine  situs. 

As  to  the  Copiah  county  case.  It  has  been 
too  long  settled  In  this  state  to  admit  of  fur- 
ther debate  tbat  a  mortgagee  has  no  interest 
or  estate  In  tbe  land  mortgaged.  Buckley 
v.  Daley,  4S  Miss.  338;  Freeman  v.  Cunning- 
ham, 57  Miss.  67;.  Beckett  v.  Dean,  57  Miss. 
282.  Id  Buckley  t.  Daley,  supra,  the  court 
says:  "The  estate  In  the  land  Is  the  same 
thing  as  the  money  due  upon  It  Under  our 
decisions  tbe  eztent  of  tbe  mortgagee's  right 
is  to  sell  the  property  for  the  purpose  of 
realizing  his  debt-«  mere  rtght  to  resort  to 
the  security  for  the  payment  of  the  debt. 
He  has  no  title  which  Is  vendible  under  ex- 
ecution. It  Is  held  that,  after  breach  of 
condition,  be  may  malnteln  Qjeetment;  bat 
this  he  can  do  only  as  a  means  to  the  end 
of  enforcing  hla  security."  It  Is  expressly 
said  that  *'hl8  estate  Is  ndtber  legal  nor 
equitable,*'  and  tbat  be  has  no  *^ntere8t  in 
tbe  pn^erty,  or  right  to  It.  excq»t  as  an  Inci- 
dent to  the  chose  In  action  secured  by  It." 
These  decisions  are  conclusive  in  favor  of  ap- 
pellee In  the  case  from  Copiah  connty;  tor 
the  effort  hi  that  case  Is  solely  to  tax  the 
mortgages  as  If  tbey  were  land,  or,  to  phrase 
it  a  little  differently,  to  tax  the  mortgagees 
Interest  as  real  estate.  This  has  not  yet 
been  done  in  this  state;  on  the  contrary,  tbe 
very  language  of  section  8767  in  tbe  Code  of 
1892,  "shall  be  taxable  for  the  same  In  the 
county  in  which  such  persons  may  reedd^  or 
have  a  place  of  business,  or  be  temporarily 
located  at  the  time  of  the  assessmMit,"  indi- 
cates clearly  that  the  Legislature,  In  this 
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section,  dealt  with  loans  of  this  sort  as  fol- 
lowing, according  to  the  general  raJe  of  law, 
the  person  of  the  creditor,  and  as  being  tax- 
able at  bis  domicile.  At  the  time  of  the 
enactment  of  this  statnte  the  learned  com- 
rolaslonera  who  framed  this  section,  and-  the 
Legislature  which  adopted  it,  must  be  pre- 
sumed to  have  known  of  the  rule  announced 
In  the  Smith  Case,  supra,  and  of  the  maxim 
or  legal  fiction  "Mobilla  sequuntur  personam," 
which  we  have  referred  to,  and  of  the  three 
cases  which  we  have  referred  to,  as  to  the 
quality  of  tbe  mortgagee's  Interest  In  the 
land  mortgaged,  and  hence  to  hare  intended. 
In  re-enacting  this  section  In  the  very  words 
in  which  it  bad  been  enncted  In  the  Code 
of  1880,  9  .497,  and  sabstantlally  in  article 
23,  p.  76,  of  the  Code  of  1857  and  In  the  Code 
of  1871,  S  18^.  to  preserve  and  perpetuate 
tbe  rule  that  loans  of  this  character,  unlocal- 
Ized  in  this  state,  are  to  be  taxed  to  the 
owner  at  bis  domicile.  That  is  the  InterprC' 
tatlon  of  this  section  In  the  Smith  Case,  and 
many  sessions  of  the  Legislature  have  been 
held  since  with  no  change  in  the  section. 

There  are  other  questions  in  these  cases, 
upon  which  we  desire  to  remark.  First,  it 
Is  beyond  controversy  that  the  Interest  of  a 
mortgagee  in  the  lands  mortgaged,  whether  It 
be,  as  here,  a  mere  right  to  sell  land  to  pay 
the  debt— ft  chose  in  action  only— or  whether 
it  be,  as  held  by  the  United  States  Supreme 
Court  and  many  state  courts,  an  actual  es- 
tate In  tbe  lands  Itself,  Is  lo  either  case  a 
BUCBdent  Interest  therein,  in  constitutional 
law,  to  empower  the  Legislature  to  tax  It, 
by  express  enactment,  as  an  estate  In  land. 
This  Is  conclusively  settled  by  the  United 
States  Supreme  Court  in  the  Multnomah 
County  Case,  160  U.  S.  429,  18  Sup.  Ct  392, 
42  L.  Ed.  803,  and  In  New  Orleans  v.  Stemple, 
170  V.  S.  S21,  20  Sup;  Ct.  110,  44  L.  Ed.  174. 
See,  also,  Bristol  v.  Washington  County,  177 
U.  S.  1S3,  20  Sup.  Ct.  585,  44  L.  Ed.  701, 
and  the  State  Tax  on  Foreign  Bonds,  15 
Wall.  800,  21  L.  Ed.  179;  and  Walker  v. 
Jack,  81  C.  0.  A.  4fl2,  88  Fed.  676,  opinion 
by  Judg6  Taft;  and  Howell  v.  Gordon  (Mich.) 
86  N.  W.  1042;  and  Allen,  Treasurer,  v.  The 
Nat.  Bank  of  Camden,  92  Md,  509,  48  Atl. 
78,  52  L.  R.  A.  700.  84  Am.  St  Rep.  617.  In 
the  Multnomah  County  Case  the  United 
States  Supreme  Court  thus  expressed  it: 
"The  state  may  tax  real  estate  mortgaged, 
a's  it  may  all  other  property  within  its  juris- 
diction, at  Its  full  value.  It  may  do  this  by 
taxing  the  whole  to  the  mortgagor,  or  by 
taxing  to  tbe  mortgagee  tKe  interest  therein 
n^resented  hy  the  mortgage,  and  to  the 
mortgagor  the  remaining  Interest  In  the  land. 
And  it  may,  for  the  purpose  of  taxation, 
either  treat  the  mortgage  debt  as  personal 
property  to  be  taxed,  like  other  choses  in 
action,  to  the  cr^itor  at  his  domicile,  or 
treat  tbe  mortgagee's  interest  In  the  land  as 
real  estate,  to  be  taxed  to  hiin,  like  other 
real  property,  at  its  sltos."  The  Legislature 
of  this  state,  Uierefore,  has  the  nndoabted 


power  to  pass  a  law  subjecting  the  interest 
of  every  mortgagee  in  land  In  this  state, 
though  a  nonresident  of  the  state,  to  taxation 
her^  legislatively  flxhig  the  ritas  of  that 
Interest  In  this  state  for  tbe  purpose  of  taxa- 
tion by  this  state,  which  protects  tbe  mort- 
gagee, and  furnishes  him  tbe  sole  fomm  for 
enforcing  bis  claim.  And  we  wish  to  add, 
with  all  the  emphasis  which  we  can  com- 
mand, that  the  next  L^slature  of  this  state 
ought  to  pass  just  such  an  act  promptly. 
The  record  In  these  cases  discloses  the  great 
necessity  for  such  legislation.  Strong  In- 
sistence Is  placed  by  counsel  for  appellee  on 
the  proposition  that  It  Is  not  good  public  pol- 
icy to  enact  such  a  law,  for  tbe  reason  that, 
in  the  absence  of  such  taxation,  tbe  rate  of 
luterest  will  be  made  less  to  our  people;  and 
yet  what  are  tbe  facts  shown  by  this  record? 
First,  that  this  mortgagee  has  chained  the 
highest  rate  of  interest  allowed  by  oar  law— 
a  rate  so  high  as  to  be  rarely  allowed  any- 
where else  In  the  United  States;  aecond, 
whilst  doing  this,  It  has  not  paid  the  state 
one  cent  In  the  way  of  taxes.  In  other 
words,  it  has  charged  the  highest  rate  of 
Interest,  and  paid  no  taxes  here;  and  it  may 
be  safely  assumed,  from  the  history  of  such 
organizations,  that  it  will  always  charge  fbe 
highest  rate  of  interest  allowed  by  any  state, 
whether  it  Is  required  to  pay  any  taxes  or 
not.  The  proposition  of  counsel,  therefore, 
does  not  fit  in  with  the  facts  of  the  case. 
But  this  la  not  all  this  record  shows.  It 
shows,  third,  that  this  mortgagee  has  not 
only  paid  no  taxes  here,  whilst  charging  the 
highest  rate  of  interest  allowed,  but  lias 
actually  put  into  these  mor^ges  a  stlptila- 
tion  (a)  that  the  mortgagor  should  pay  all 
taxes  on  tbe  land,  and  (b)  should  also  pay  all 
taxes  which  the  lai^  of  the  state  might.  In 
the  future,  compel  the  mortgagee  to  pay  on 
the  mortgage  debt  Surely,  tbe  Leglslatare 
will  need  no  further  argument  than  these 
three  propositions  to  convince  It  of  the  nec- 
essity and  the  propriety  of  compelling  these 
foreign  lenders  of  money  to  pay,  just  as  all 
other  citizens  pay,  thefr  proper  share  of  taxes 
for  the  protection  afforded  them  by  this  state. 

It  is  strongly  urged  that  tbe  Smith  Case, 
68  Miss.  79,  8  Soiitb.  294,  Is  "antiquated  and 
obsolete,  and  in  plain  confilct  with  the  mod- 
em decisions"  on  the  subject  of  taxation, 
espedally  the  cases  cited  from  the  United 
States  Supreme  Court,  relied  on.  We  think 
the  trouble  Is.  not  so  mnch  with  that  dedslon 
—at  least  as  to  its  interpretation  of  the  stat- 
ute—as with  the  statnte  itself.-  Originating  in 
1S57,  at  a  time  in  this  state  when  agrlcultnre 
was  everything,  and  commercial  interesta  of 
slight  comparative  Importance,  the  failure  of 
the  Lo^slature  to  ft>Uow  tbe  advanced  stat- 
utes of  oflier  states  on  the  subject  of  choses 
In  aetioD,  IncIu^Ung  mortgage  debts,  Is  to  be 
attributed  to  the  conditions,  nntO  qnlte  re- 
cently obtaining  in  MlMlssIpp!.  ^s  to  agri- 
cttltore  and  commerce. 

We  have  read  critically  aU^e  casesi  cited 
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from  other  state  Supreme  C6nrta  and  the 
United  States  Supreme  Court,  and  the  doc- 
trine of  these,  tbe  latest  cases,  on  ttie  power 
and  propriety  of  the  LegMatnre's  compelling 
the  owners  of  the  mortgage  debts  and  other 
cboses  In  action  to  pay  taxes  on  the  same  In 
tbe  state  where  they  must  be  «nforced  or 
collected,  and,  to  that  end,  of  giving  them 
all  a  "business  situs"  there,  or,  as  to  mort- 
l^ges,  of  legislatively  declaring  the  interest 
of  the  mortgagee  to  be  an  estate  in  the  land 
for  the  purpose  of  taxatioo,  and  fixing  ita 
situs  in  the  state  where  the  land  lies,  la  by 
ns  moat  emphatically  approved.  We  qnote. 
to  give  it  our  special  approval,  the  following 
from  the  masterly  opinion  of  Mr.  JnetLce 
Holmes  in  Blackstone  v.  Mlller,Btipra;  "What 
gives  the  debt  validity?  Nothing  but  tbe 
fact  that  the  law  of  the  place  where  tbe 
debtor  is  will  make  him  pay.  It  does  not 
matter  that  the  law  would  not  need  to  be 
Invoked  In  the  particular  case.  Most  of  us 
do  not  commit  crimes,  yet  we  are,  neverthe- 
len*  subject  to  the  criminal  law,  and  It  af- 
fords one  of  the  motives  ftw  oar  conduct  So, 
again,  what  enables  any  other  than  the  very 
(Teditor,  In  proper  person,  to  collect  the  debt? 
The  law  of  the  same  place.  To  test  it,  sup- 
pose  New  York  shonld  turn  back  the  current 
of  its  legislation,  and  extend  to  debtors  the 
mie  still  applicable  to  slander— 'actio  per- 
sonalis morltnr  cum  persona*— and  shonld  pro- 
vide that  all  debts  hereafter  contracted  in 
New  York  and  payable  there  should  be  ex* 
tlngtdshed  by  the  death  of  either  party. 
Leaving  consUtational  considerations  on  one 
side,  it  is  plain  that  the  right  of  the  foreign 
creditor  would  be  gone.  Power  over  the 
son  of  the  debtor  confers  jurisdiction,  we  re- 
peat. And  this  being  so,  we  perc^ve  no  bet- 
tor reason  for  denying  the  right  of  New  YoA 
to  Impose  a  succession  tax  on  the  debts  own- 
ed by  its  citizens  than  upon  the  tangible 
chattels  found  within  tbe  state  at  the  time 
of  death.  Tbe  maxim,  'Mobllla  sequtmtor 
personam,*  has  no  more  truth  In  the  one 
case  than  in  the  other.  When  logic  and  pol- 
icy of  the  state  conflict  with  a  fiction,  dae 
to  historical  tradition,  the  fiction  must  give 
amy."  And  also  the  following  from  the  able 
opinion  of  tbe  Maryland  Supreme  Court  In 
Allen  V.  State  Nat.  Bank  of  Camden,  92  Md. 
500,  48  AtL  78,  52  L.  B.  A.  760,  84  Am.  St. 
Rep.  517:  "Conceding,  for  the  present,  that 
the  Interest  of  the  mortgagees  Is  in  tbe  na- 
ture of  a  chose  in  action,  the  genaal  rule 
that  its  situs  for  taxation  Is  the  residence 
of  the  owner  is  a  mere  fiction  of  law,  and 
yields,  whenever  It  is  necessary,  for  the  par- 
pose  of  Justice,  that  the  actual  sltas  of  the 
thing  should  be  examined,  and  whenever  the 
legislative  Intent  is  manifested  tiiat  this  legal 
fiction  shonld  not  operate." 

We  also  call  special  attention  to  the  follow- 
ing well-coneldered  statements  of  the  law, 
one  from  the  Supreme  Court  of  Pennsylvania 
•nd  ttw  other  from  the  Court  of  Appeals  of 


New  York.  Says  the  former  la  Maltby  v. 
Beading,  etc.,  52  Pa.  140:  "The  principle  of 
taxation  as  the  correlative  of  protection,  par* 
fectly  Just  In  Itself,  is  as  applicable  to  a 
nonresident  as  to  tbe  reddent  owner,  because 
dvU  government  is  essential  to  give  value 
to  any  form  of  property  without  regard  to 
ownership,  and  taxation  Is  indispensable  to 
cIvU  government  •  •  •  it  is  apparent 
that  the  Intrinsic  and  ultimate  value  of  the 
loan,  as  an  Investment,  rests  on  state  author- 
ity; 1.  e.,  the  state  whldi  made  It  property, 
and  which  preserves  it  as  property.  Then  it 
would  seem  that  ttils  kind  of  property,  mwe 
than  any  other,  ought  to  contribute  to  the 
support  of  the  state  government  And  I  sup- 
pose it  Is  upon  this  ground  that  the  Leg- 
Mature  discriminates  between  corporation 
loans  and  private  debts  as  objects  of  taxa- 
tion. Tbe  artificial  debtor,  itself  a  creative 
grant.  Is  so  dependent  upon  the  government- 
It  lives  and  moves  and  has  Its  being  so  en- 
tirely by  the  favor  of  the  government— that 
not  only  what  It  owns,  bnt  wbat  It  owes,  Is 
thought  fit  to  be  taxed."  Says  the  Court  of 
Appeals  of  New  York,  In  People  v.  Com'rs, 
28  N.  Y.  224:  "The  fiction  or  maxim,  'Mo- 
bllla personam  sequuntur,*  Is  by  no  means 
of  universal  application.  Like  other  fictions, 
it  has  its  special  uses.  It  may  be  resorted 
to  when  convenience  or  justice  so  require. 
In  other  circumstances,  the  truth,  and  not 
the  fiction,  afifords,  as  It  plainly  ought  to 
afford,  the  rule  of  action.  The  proper  use  of 
legal  fictions  Is  to  prevent  Injnstlce.  'No 
flctltm,'  says  Blackstone,  'aball  extoid  to 
work  an  injury;  its  proper  operation  being 
to  prevent  a  mischief  or  remedy  an  Incon- 
venience which  might  result  from  the  general 
rule  of  law.'  So,  Judge  Story,  referring  to 
the  situs  of  goods  and  chattels,  obaerras: 
'The  general  doctrine  Is  not  cfmtroTerted,  and 
although  movables  are  for  many  purposes  to 
be  deemed  to  have  no  situs,  except  that  of 
the  domicile  of  the  owner,  yet,  this  being 
but  a  1^1  fiction.  It  ylel^  whenever  It  is 
necessary,  for  the  purpose  of  justice,  that 
the  actual  situs  of  tbe  thing  should  be  ex- 
amined.* Be  adds— quite  pertinently,  I  think, 
to  the  present  question:  'A  nation  within 
whose  territory  any  personal  property  Is  ac- 
tually situated  has  an  entire  dominion  over 
It  white  therein.  In  point  of  sovereignty  and 
Jurisdiction,  as  It  has  over  Immovable  prop- 
erty situated  there.'  I  can  think  of  no  more 
Just  and  appropriate  exercise  of  tbe  sover- 
eignty and  Jurisdiction  of  a  state,  or  nation, 
oyer  property  situated  within  U,  and  protect- 
ed by  Its  laws,  than  to  compel  It  to  contribute 
towards  the  maintenance  of  the  government 
and  law." 

It  Is  earnestly  Inalsted  that  these  Anelgn 
money  lending  corporations  have  many  mU- 
Itons  of  money  loaned  In  this  state  on  mort- 
gages on  land,  and  that  they  pay  no  taxes 
in  return  fw  the  protection  they  get  from 
the  state  whose  courts  and  laws  alone  make 

Digitized  by  Google 


532 


84  SOUTHERN  BSPOBTEB. 


QBm. 


tbelr  secnrlHefl  eTallable.  This  Is,  beyond 
all  controreny,  a  great  wrong  to  the  people 
of  this  state,  whether  such  money  lenders 
be  nonresident  pereons  or  nonresident  corpo 
ratlons.  The  Constitution  of  the  state  makes 
It  the  duty  of  the  Legislature  to  tax  all  prop- 
erty not  legally  exempt;  and  when  the  pres- 
ent  defect  in  the  law,  in  this  regard.  Is 
brought  to  Its  attention,  it  Is  not  to  be  doubV 
ed  that  the  Legislature  will  promptly  rectify 
the  situation. 

We  make  a  closing  observation:.  The  Mult- 
nomah County  Case  Is  not  applicable  here 
because  it  was  In  construction  of  the  act  of 
Oregon  anthorizlng  such  taxation.  The  case 
lu  92  Md.  500,  4S  AO.  78,  62  L.  R.  A.  760, 
84  Am.  SL  Rep.  617,  has  no  application  for 
the  reason  that  in  that  state  the  statute  of 
1806  fixed  the  situs  of  the  mortgagee's  in- 
terest for  taxation  In  the  county  where  the 
land  was  located,  and  for  the  further  reason 
that  in  Maryland  the  mortgagee's  interest  la 
more  than  a  mere  lien.  And  It  will  be  found, 
upon  examination,  that  the  other  cases  cited 
by  learned  counsel  for  plaintiff,  In  Oregon,  in 
California,  In  Missouri,  In  Michigan,  In  In- 
diana, In  Massachusetts,  In  New  York,  and 
In  New  Jersey,  all  depend  either  upon  ex- 
press statutory  or  constitutional  proTlsion. 
Indeed,  In  Missouri,  in  Russell  t.  Croy,  164 
Mo.  69,  63  8.  W.  849,  the  Supreme  Court  of 
Missouri  actually  held  the  third  amendment 
to  the  Constitution  of  Missouri  adopted  In 
1890,  which  was  taken  literally  from  the 
Constitution  of  California  to  be  itself  un- 
constitutional because  of  Its  discriminating 
against  corporation  mortgages.  See,  as  show- 
ing that  these  cases  rest  on  statutory  or  con- 
stitutional provisions,  Mumford  v.  Sewall,  11 
Or.  67.  4  Pae.  585,  50  Am.  Rep.  462;  Con- 
stitutlou  of  California  adopted  In  1879,  art. 
13,  S  4;  Common  Council  v.  Assessors,  91 
Mich.  78.  51  N.  W.  787,  16  L.  R.  A.  69;  VU- 
iage  of  Howell  v.  Gordon  (Mich.;  decided  In 
1901)  86  N.  W.  1042;  Allen  v.  State  Nat. 
Bank  of  Camden,  92  Md.  509,  48  Atl.  78,  52 
L.  R.  A.  760,  84  Am.  St.  Rep.  517;  Ins. 
Co.  T.  Commonwealth,  137  Mass.  80;  State 
V.  Runyon,  41  N.  J.  Law,  98;  and  In  re 
BlQckstone's  Estate  v.  Miller,  171  N.  T.  682, 
64  N.  E.  1118;  Blackstone  v.  Miller,  188  U. 
S.  203.  23  Sup.  Ct.  277,  47  L.  Ed.  — .  Thla 
last  was  a  succession  tax  case,  where  the 
tax  "was  upon  the  transfer,  not  upon  the 
deposit,"  and  so  not  in  point 

The  case  of  New  Orleans  v.  Stemple,  176  U. 
S.  309,  20  Sup.  Ct  110,  44  L.  Ed.  174,  will  be 
seen,  upon  proper  analysis,  to  fall  within  tbe 
principle  of  those  cases  defining  what  "a 


business  situs'*  for  mtHrtgages  of  this  sort  la, 
Tbe  Supreme  Court  of  the  United  States  io 
that  case  say,  as  pointed  ont  by  counsel  for 
appellee:  "First,  that  the  property  la  ques- 
tion was  clearly  property  arising  from  busi- 
ness done  in  Louisiana,  being  property  of 
the  deceased,  a  resident  of  New  Orleans;  sec- 
ond, that  the  same  bad  never  been  out  ot 
the  state,  but  that  the  money  was  still  on 
deposit  in  New  Orleans  banks,  and  the  notes 
and  mortgages  were  still  in  New  Orleans  in 
the  hands  of  the  agent  of  the  plaintiff;  and, 
third,  that  undeniably  tbe  moneys  were  to  be 
kept  In  tbe  state  for  relDTestment  or  other 
use,  and  that  tbe  credits  were  In  the  hands 
of  a  local  agent  for  the  same  purpose";  and 
all  that  tbe  court  held  was  that  under  those 
circumstances  they  were  taxable  under  the 
Louisiana  statute,  which  statate  provided, 
amongst  other  things,  that  "all  bills  receiv- 
able, obligations,  or  credits  arising  from  busi- 
ness done  In  this  state,  are  hereby  declared 
assessable  within  this  state." 

We  have  given  these  cases  the  most  pains- 
taking consideration,  and  our  canclusloiu  ere: 
Flr^  that  the  Legislature  has  the  power  to 
fix  the  situs  of  a  mortgagee's  Interest  In  land, 
whether  It  be  an  estate  In  the  land  or  a  mere 
chose  In  action  In  tbls  state  for  tbe  purpose 
of  taxation,  such  legislation  having  been  de- 
clared in  tbe  Multnomah  County  Case  "not 
a  deprivation  of  property  without  due  pro- 
cess of  law,"  and  not  a  denial  of  "tbe  equal 
protection  of  the  laws";  second,  that  the 
Legislature  of  this  atate  has  not  yet  passed 
such  a  statute;  and,  third,  that  ve  commend 
to  the  earnest  consideration  of  the  L^isla- 
tor^  at  fta  next  session,  tbe  prompt  passage 
of  a  duplicate  of  the  Oregon  law.>  The  pro- 
visions of  this  statate  tax  tbe  Intemt  of  the 
mortgagee  to  him  as  land,  and  the  rest  to 
the  mortgagor,  thus  avoiding  double  tazati<m, 
and.  bavhng  been  upheld  by  the  Supreme 
Court  of  the  United  States,  wHI  be  nnaasatl- 
able. 

We  acknowledge  onrsdves  greatly  Indebt- 
ed to  the  very  able  briefs  of  counsel  on  both 
sides,  and  we  direct  tbe  reporter  to  set  them 
out  In  falL 

Affirmed. 


1  HOTB.  The  Oregoa  tax  Isvi,  above  referred  to 
(Lawa  Or.  1S82,  p.  M;  Laws  Or.  189L,  p.  186;  Hill'* 
Ann.  Lav*  Or.  t  2729  fit  Beq.},  Id  so  lar  as  ther  relate 
to  tbe  taxation  of  mortgagaa,  vere  repealed  br  Laws 
Or.  1893,  p.  6.  ProviBloQi  almllar  to  those  of  Ore- 
goa  are  contained  In  Conat.  Cal.  arL  IS.  {  4:  but  the 
California  Constitution  further  provides  (article  U. 
S  B)  that  every  contract  bj  vhlch  a  debtor  Is  obllcat' 
ed  to  pay  a  tax  aasaasad  on  moaey  loaned,  mut- 
gaces,  ete.,  alwU  be  void. 


Digitized  by  Google 


Ul».) 


BALLARD  T.  MISSISSIPPI  COTTON  OIL  CO. 


633 


(SI  MUtt.  507) 

BALLABD  et  al.  r.  MISSISSIPPI  COTTON 
OIL  CO. 

(Sapreme  Ooort  of  MlssM^^  April  27,  1808.) 

MASTBR  AND  SKRVAinP-aim<0TBR-8  LUBIL- 
ITT  ACT  —  C0N8TITUT10NA1.  tAW  — EQUAL 
PBOTBCTION  OF  LAWS-CONSTRUCTION. 

1.  Act  1888  (Laws  1SQ8,  p.  86.  c.  66)  S  1» 
prOTiding  that  ''every  employee  of  any  corpora- 
tioQ  shall  have  the  same  rights  and  remedies  for 
an  injarj  Buffered  by  him  from  an  act  or  oiniB> 
sion  of  the  corporation  or  its  employees  as  ar« 
allowed  by  other  persons  not  employees,  vbera 
the  injury  results  from  the  negligence  of  a 
superior  agent  or  officer,  or  of  a  person  having 
a  right  to  control  or  direct  the  services  of  the 
party  injured,  and  also  when  tba  Injnry  re- 
sults from  the  negligence  of  a  fellow  servant," 
etc.,  and  that  knowledge  of  defective  appliances, 
etc.,  shall  coDStitnte  no  defense,  is  unconstitution- 
al, as  imposing  restrictions  on  all  corporations, 
without  reference  to  any  differences  arising 
ont  of  the  nature  of  their  business,  not  imposed 
on  nntitral  persons,  and  therefore  denying  cor> 
porations  the  equal  protection  of  the  law. 

2.  Such  act  could  not  be  held  constitotional 
by  consti'uing  it  to  apply  only  to  corporations 
engaged  in  hazardons  business,  and  by  permit- 
ting the  conrt  in  such  case  to  determine  from 
the  proof  whether  the  particular  burinesa  en- 
gaged in  was  hazardons. 

Appeal  from  Oircnit  Coort,  Yazoo  County; 
J.  S.  Perrin.  Special  Judge. 

Action  by  Elizabeth  Ballard  and  others 
against  the  Mississippi  Cotton  Oil  Company. 
Prom  a  Judgment  In  favor  of  defendant,  plain- 
tiffs appeal.  Affirmed. 

This  suit  was  brought  by  Mrs.  Elisabeth  Bal- 
lard, her  husband,  and  three  children,  in  th« 
circnit  court  of  Yazoo  county,  against  the  Mis^ 
sissippi  Cotton  Oil  Comi>any,  a  corporation,  to 
recover  damages  for  the  death  of  John  Ballard, 
who  was  the  son  of  Mrs.  Elllzabeth  Ballard  and 
husband,  and  the  brottier  of  their  children. 
The  declaration  alleged  that  the  defendant  failed 
and  neglected  to  fornlrii  safe,  sound,  and  proper 
applfancea  or  means  to  said  John  Ballard  to 
ascend  to  the  madiinery  and  stand  upon,  while 
engaged  in  his  duty  of  oiling  the  machinery, 
but,  on  the  contrary,  furnished  him  with  nnsafe, 
nnsnitabic,  defective,  and  improper  means  and 
appliances,  to  wit,  an  ordinary  stepladder,  about 
four  or  tire  feet  high,  which  was  old,  rickety, 
and  much  out  of  repair,  and  that  while  said 
Jobn  Ballard  was  engaged  in  the  discharge  of 
his  duties  as  an  employee  of  said  defendant.  In 
oiling  the  machinery,  and  while  the  same  was 
rapidly  revolving  with  great  force,  the  deceased, 
by  reason  of  said  unsafe,  etc.,  appliances,  to 
wit,  said  stepladder,  the  same  not  being  a  firm 
standing,  or  by  its  tilting,  or  slipping,  or  Its 
iM^king;  or  his  foot  slipping  on  said  ladder, 
deceased  was  tfaromi  against  said  revolving 
shaft,  wholly  he  received  Injnrtea  causing  his 
death  In  a  short  time.  At  the  close  of  the  tes- 
timony the  court  excluded  all  the  testimony, 
and  gave  a  peremptory  instruction  to  find  tor 
the  deftindant 

B.  N.  MUler.  for  appellants. 

We  might  say,  in  respouBe'  to  guestions  put 
by  -the  court,  that  in  all  matters  of  doubt  about 
tfae  constitutionality  of  an  act  the  rule  is  nni- 
fera-that  the  doubt  must  be  solved -in  favor  of 
|tti;tcaMtitatfoiiality..  The  firs^  qnsry.  of  the 


court  amounts,  in  our  conception,  to  asking 
whether  the  claanfication  must  in  every  instance 
be  based  upon  "some  difference  inhering  in  the 
very  nature  of  the  business,  as,  for  instance, 
the  dangerous  character  of  steam  as  an  agency" 
(as  an  element  of  danger).  We  say,  "No."  This 
precise  question  was  answered  by  the  Supreme 
Court  of  the  United  States  in  Missouri  B.  B. 
Co.  v.  Mackey.  127  U.  &  210,  8  Sup.  Ct.  11«8, 
^  L.  Ed.  107,  where,  speaking  of  the  right  of 
classificatiim  anda  the  fourteenth  amendment, 
the  court  says:  "At  aaid  by  the  oovrt  teloto, 
it  it  timpti/'a  fiMsKon  of  l«ei$latiiM  4i$oretion 
whether  the  tame  KaMUMe*  thaU  &e  oppKed  to 
oomtnoa  oorriert  hp  osaol  and  ttagecoadtet,  and 
to  penom  a%A  oor^raiio»t  using  tieam  in  man- 
ufactoriea."  Ttiia  Is  a  dear  statement,  by  the 
court  whose  opinions  must  control  this  question, 
that  the  basis  of  claasification  need  not  "inhere 
In  the  nature  of  the  business,"  and  that  the 
agency  of  steam  has  nothing  to  do  with  it  This 
matter  ia  one  of  legislative  discretion.  If  "there 
is  tome  difference  which  bears  a  just  and  proper 
relation  to  the  act  in  respect  to  which  the  classi- 
Scation  is  proposed."  Oulf,  G.  &  S.  F.  B.  Co. 
V.  Ellis,  165  U.  S.  155,  17  Sup.  Ct  265,  41  U 
Ed.  666.  The  only  ground  for  classification  de- 
ducible  from  all  the  decisions  of  tlie  Supreme 
Coort  of  the  United  States  is  that  the  selection 
must  be  based  on  tome  tromnd  trhicb  addresses 
the  reason,  and  not  a  men  orMtiwrtr  selection. 
Id. :  Magoun  v.  Bank.  170  U.  8.  293-296,  18 
Sup.  Cc  SM,  42  L.  Ed.  1037.  Again.  In  Mis- 
souri B.  B.  Oo.  T.  Mackey,  127  U.  &  208.  8 
Sup.  Ct  1162,  32  L.  Ed.  107,  the  court  holds 
that  "tt  oonaol  tuceeatfitUp  eontendei  th&t 
the  etete  map  not  pretcrihe  the  UabtHtiet  under 
which  oorporationt  created  hp  He  law*  thaU 
eondMOt  their  butineta.'' 

It  is  decided  by  a  dozen  cases  in  tiie  Supreme 
Conrt  of  the  United  States  that  the  very  fact 
that  corporations  get  their  rights  and  privil^es 
from  the  state  gives  the  Tight  to  the  state-to  dic- 
tate the  terms  on  which  they  may  transact  their 
business.  This  right,  of  course,  does  not  apply 
to  Individuals.  Now,  it  is  clear  to  me  that  the 
basis  of  classification  as  to  liability  to'  employ^ 
is  one  of  those  terms  the  state  may  dictate  to 
corporations,  simply  and  solely  because  the  state 
gives  life  to  the  corporation,  gives  it  rights  and 
privilege*  it  does  not  give  to  individuals,  gives 
it  power  to  limit  its  liability^-perpetual  life  and 
a  BimdMr  of  privileges  it  does  not  give  private 
persons.  Tlu  servant  el  tlw  master  who  Is  a 
private  Individual  has  the  superintending  care 
and  criminal  accountability  of  the  nambex  as  a 
gnaran^  for  his  safety.  If  the  master  kills 
htm  by  gross  negligence,  be  may  be  indicted  for 
murder  or  manslaughter,  and  deprived  of  liberty. 
The  maator's  liability  for  damages  is  unlimited. 
All  this  guaranty  of  safety  Is  denied  the  servant 
of  a  soulless  corporation,  which  can  only  be 
fined,  if  indicted  for  his  killing.  This  is  an  eu- 
sentiai  substantial  "difference,  which  bears  some 
just  and  proper  relation  to  the  classification." 
165  U.  S.  155,  17  Sop.  Ct  255,  .41  L.  Dd.  666. 
The  justice,  the  sufficient?,  of  the  reaton  on 
which  the  classification  Is  based  la  a  matter  of 
leffialaUve  ditoretion.  See  authorities  cited  in 
printed  brief  in  fnll,  pages  0  and  10.  "The 
CmstitutiHi  is  nipt  violated  .iif  apadal  kglsla- 
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tion  applying  eqnally  to  all  artificial  bodiea." 
Pacific  Egress  Co.  Libert,  142  U.  S.  S52, 
12  Sup.  Ot.  250,  35  L.  Ed.  1035.  See  aathorl- 
ties  cited  in  support  of  this  on  pa?e  7,  printed 
brief  for  appellant  Union  Cent  Life  Ins.  Co. 
V.  Cliowning  (Tex.  Sup.)  26  S.  W.  982.  24  I* 
R.  A.  605:  McPheraon  v.  Blacker,  146  U.  S. 
38,  40.  18  Snp.  Ot  3.  86  L.  Ed.  869. 

The  precise  question  put  by  the  court,  as  to 
whether  the  baeis  of  cUaslfication  need  "Inhere 
in  the  very  nature  of  the  basInesB,"  ta  annrered 
by  all  the  above  array  of  anthorlty^-that  it  need 
not  The  confoslon  In  the  mind  of  the  court 
arises  from  considering  the  case  of  Tallis  t. 
I^e  Erie  R.  B.  Co.,  176  U.  S.  353.  20  Sup. 
Ot  136,  44  L.  Ed.  192,  by  itself,  and  not  with 
all  the  cases  cited  by  ub.  In  this  case,  whilst 
the  statute  of  Indiana  embraced  all  corporation) 
(not  municipal),  the  case  was  a  suit  by  a  rail- 
road employ^,  and  the  court  simply  contented 
itself  by  deciding  the  case  In  hand,  and  holding 
that  the  act  was  at  least  constitutional  as  to 
railroad  empIoyAu  That  Is  ell  the  court  de- 
cided. This  case  simply  held  that  the  statute 
was  separable,  and  was  not  in  conflict  with  the 
fourteenth  amendment,  so  far  as  railroads  Is 
coneerned.  It  never  undertook  to  deny  the 
r^ht  tba  state  to  **4Mate  <ke  tenu  upon 
foMeh  artificiai  hoUea  oreattd  bv  it  mag  oonduot 
1h»ir  Muineat.**  It  neror  overlooked  ot  eilti- 
daed  the  fbllowliiff  caaea,  to  wit :  Hiaaonri  R.  B, 
Oo.  T.  Maekey.  127  t.  a  20B.  8  Sup.  Ot  U61, 
82  L.  Bd.  107  (which,  among  other  tiblnga,  d]s> 
Ucdy  held:  "When  legislation  appllea  to  par- 
ticular bodies  or  associations,  imposing  upon 
them  additional  liabilities,  ft  is  not  open  to  tJi« 
ahitotion  ihat  it  ieniet  them  the  equal  protec- 
tion of  ike  latoa,  ^  oil  *  *  *  hrouffht  under 
ite  infhienoe  are  treated  aUke  under  the  tame 
eonditione"),  or  Oulf,  a  &  S.  F.  R.  B.  t.  Ellis, 
166  n.  8.  160,  17  Sup.  Gt  255,  41  L.  Bd.  666. 

As  to  the  second  proposition  put  by  the  court, 
aa  to  whether  the  statute  Is  separable,  I  answer : 
It  ia  as  much  so  in  this  case  aa  it  was  In  the 
TnlllB  Case,  175  U.  S.  848,  20  Sup.  Ct  186,  44 
h.  Ed.  102.  It  simply  happened  there  that  the 
court  had  repeatedly  bdd  that  dasriflcation  of 
r^lroada  by  themaelvea  waa  aonnd,  diaereM. 
and  proper  daaslflcation.  It  haa  nerer  been 
held  that  oil  milla  are ;  but  the  dangera  attend- 
ing employ6i  of  oil  mllla  are  certainly  known  to 
be  as  great  as  tiiose  attending  railroad  am- 
ploytia.  However,  I  do  not  tiiink  it  necessary 
to  disenaa  that  question.  I  am  ao  perfectly  con- 
fldent  dat  the  single  ground  of  dasslfication  of 
on  corporation*  is  so  aound  and  reasonable  that 
the  statute  ought  to  -be  upheld  on  that  ground. 
The  state  gives  the  corporation  existence,  gives 
it  life  and  privileges,  and  can  therefore  dictate 
its  special  liabilities  as  a  class.  Not  only  so, 
but  this  reasoning  is  clear  when  we  add  the 
rights  and  protection  given  by  the  individual 
master  to  his  servant  which  the  servant  of  any 
corporation  ia  denied,  as  the  Just  reason  why 
the  state  should  provide  special  liabilitiea  of  the 
one  master  and  not  of  the  other.  This  is  a  just 
reason,  a  reason  having  relation  to  the  right  to 
clasatfy,  and  not  a  mere  arbitrary  selection, 
whieh  alone  could  make  the  claadfleatlon  lllei^ 
I  repeat:  The  A^jfloteacy  or  hardehtp  o<  tlie 
classification  k  a  knatter  of  legislative  dlKretion 


and  remedy.  See  page  208.  about  middle  of 
page.  127  V.  S.  and  page  1163,  8  Sap.  Ot,  32 
L.  Ed.  107.  This  case  anawers  every  Inquiry 
put  by  the  court 

R,  N.  Miller  and  Oampbell  ft  George,  Cor  ajf- 
pellanta 

Thia  case  has  been  remanded  to  tbe  docket  fw 
reaiimment  of  the  question  of  tbe  coustltutlon- 
ality  of  chapter  66  of  the  Acts  of  the  Legisla- 
ture of  MissiBsippi  of  1808.  Section  193  of  the 
Constitution  of  Mississippi,  aa  is  well  under- 
stood, overturns  the  law,  as  it  had  existed  prior 
to  its  adoption,  as  to  the  liability  of  a  railroad 
master  to  his  servant  for  injuries  received  In 
the  service  of  such  master.  The  last  paragraph 
of  this  section  193  provides :  **The  Legislature 
may  extend  the  remedies  -herein  provided  for  to 
any  other  cla»i  of  employes."  It  will  be  noted 
that  no  classification  Is  attempted  by  the  Consti- 
tution, but  to  what  other  oltua  of  employ^  tliis 
remedy  shall  be  extended  is  left  to  leiciftlative 
discretion.  By  chapter  66,  p.  85,  Acta  1898,  the 
remedies  provided  by  section  193  are  extended  to 
"employ^  of  aU  eorporatione." 

It  Is  fmntendad  for  appellee  tbat  thla  claaalfi- 
cation  of  employAi  of  all  cwpuratlona  Is  "^tla- 
tive  of  the  equalit/  daiise  of  the  fourteenth 
amendment  to  the  Conatftatlon  ot  tbe  United 
States,  which  guaranties  to  every  person  eqnal 
protecUon  of  the  laws,  and  that  his  life,  liberty, 
or  property  shall  never  be  taken  without  "due 
process  of  law."  The  power  la  given  the  Legis- 
lature to  extend  to  any  other  oIom.  and  the  ex- 
tension is  made  to  all  other  corporations  by  aee- 
tlou  193.  It  Uierefore  follows  that  If  diapter 
66.  p.  85.  Acts  1898,  Is  violative  of  the  four- 
teenth amendment,  because  it  extends  spedal 
remedy  to  a  special  class,  the  last  paragraph  of 
section  183  of  the  Constitution  of  Mississippi 
also  is.  It  Is  freely  admitted  that  corporations 
are  "persons,"  within  the  meaning  of  the  four- 
teenth ameodmeut  and  as  such  entitled  to  equal 
protection  of  the  laws  thereby  guarantied.  There 
is  also  absolutely  oo  dispute  between  counsd 
for  appellee  and  ourselves  on  the  proposition 
stated  oo  page  18  of  tbe  brief,  as  followa :  TThe 
rule  we  deduce  firom  the  different  deeldona  of 
the  Supreme  Court  of  the  United  States  con- 
struing the  fourtaentii  amendment  Is  this :  That 
the  Legislature  of  a  at&te  can  make  a  reasonable 
daasifieatlon  ot  j^rsona,  and  Impoae  certain  lia- 
bilities [meaning  special  liabilities]  upon  the  per- 
sona within  this  dasslfication,  but  It  cannot  orbi- 
trarHi/  [without  any  reason]  single  out  a  daaa  of 
persons  or  corporations  and  impose  [special]  lia- 
bilities upon  them."  M^ith  the  addition  we  make 
in  brackets  to  the  statement  of  counsel  for  ap- 
pellee, we  heartily  agree  tbat  the  rale  deduced 
by  them  is  In  perfect  accord  with  our  own  de- 
ductions from  the  enunciations  of  the  Supreme 
Court  of  the  United  States  upon  the  fourteenth 
amendment  It  is  further  freely  admitted  that 
in  the  case  of  Gulf,  C.  ft  8.  F.  R.  R.  v.  Ellia, 
166  U.  S.  160,  17  Sup.  Ot  266,  41  L.  Ed.  666. 
the  Supreme  Court  dedded  that  "the  mere  fact 
of '  classification  is  not  sufBcient  to  relieve  a 
statute  from  the  reach  of  the  equality  clause  of 
the  fourteenth  amendment,  and  In  all  eases  It 
must  appear,  not  merely  that  tke  daaalfieatlon 
baa  been  made,  bat  «lao  tbat  It  ia  baaed  i^agi 
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fOfM  remonabJe  ^oimd,  sometMnff  toMoh  Itean 
iutt  and  proper  relation  to  the  attempted  otastt- 
fication,  and  is  not  a  mere  arhitrarif  teleetion." 

Tbeee  principles  are  tboroaghly  established: 
First  The  foorteeoth  amendment  was  not  de- 
signed to  restrain  tbe  state's  power  of  classifi- 
cation for  special  laws.  165  U.  8.  166,  17  Supk 
Ot.  265,  41  Lu  Bd.  666;  127  U.  a  206,  8  Sup. 
GC.  1161,  82  U  Ed.- 107;  Walston  T.  Nerln.  128 
U.  &  678.  9  Bnp.  Ct  192,  82  L.  Bd.  544;  N«w 
York  &  N.  SL  Go.  V.  Town  «f  Bristol.  161 
n.  S.  666,  14  Sop.  Ot  487.  88  L.  Bd.  209; 
BeU's  Gap  B.  Go.  r.  PeniuylTania.  134  U.  S. 
28%  10  ^p.  Ct.  633,  38  Bd.  882;  Pacific 
Exp.  Co.  V.  Seibert,  142  U.  S.  339,  12  Bnp.  Ot 
260.  35  L.  Ed.  1036;  Grosza  t.  Tiernan.  148 
U.  S.  687,  13  Sup.  Ct  ^21,  87  L.  Bd.  699 ;  Co- 
Inmbns  Soatbern  Ry.  Co.  t.  Wright,  14  Snp. 
Ot  396,  88  L.  Bd.  238;  Uarcbant  t.  Railroad 
Oo.,  163  U.  S.  380.  14  Sup.  Ct  894,  38  L.  Bd. 
751 ;  St  Lonis  ft  8.  F.  Ry.  Go.  v.  Mathews, 
165  U.  S.  1,  17  Sup.  Ct  243,  41  L.  Ed.  611. 
Second.  This  classification  moat  be  reasonable, 
and  not  arbitrary— "mast  rest  on  tome  differenea 
which  bears  a  Jnst  and  proper  relation  to  the 
act  in  respect  to  which  the  classification  Is  pro- 
posed,** etc;  165  U.  8.  165,  17  Sap.  Ct  255,  41 
li.  Bd.  666.  The  only  issne,  therefore,  between 
onrselves  and  connsei  for  appellee  Is:  Does 
chaptw  06,  p.  86,  Acts  1808.  arbitrarily  or  uiH 
reasonably  dassify  the  emplt^te  to  whom  Itti 
bsnaflti  an  otendedT  Docs  Ola  danificatten 
of  Maployte  of  all  corporatioaB  repose  uptm 
MMiw  dlfferanee  which  beara  a  Jnst  and  ptvptat 
relation  to  the  act ;  that  la,  to  the  remedies  ez- 
tendad  bj  the  act? 

Tb»  case  of  Onlf,  a  ft  r.  B.  R.  t.  BUis, 
185  U-  S,  150,  17  Sap.  Ct  266,  41  L:  Bd.  666. 
prsasBted  the  questions  whether  the  act  of  Uie 
LegiBlature  of  Texas,  imposing  npon  Ot6  rail* 
roads  the  payment  of  810  attorney's  fees'  as  part 
of  the  costs  in  any  ease  of  failure  to  pa;  clafms 
duly  presented  nnder  $60,  was  a  denial  of  eqnal 
protection  of  the  taw.  It  is  noted  the  court 
ma  divided,  the  majority  holding  the  act  was 
▼old;  bat  Justices  Gray  and  White  and  Chief 
Justice  Fnller  dissented.  In  the  opinion  of  the 
majority  It  is  said ;  "While  It  Is  trae  the  states 
may  dasaify,  yet  it  ts  true  sneb  daaslfication 
cannot  be  made  arbitrarily.  The  atata  may  not 
say  that  all  whita  men  shall  be  subjected  to  fin 
payment  of  the  attorney's  fees,  and  an  black 
man  not  -It  may  not  say  that  all  man  beyond 
a  ceitiUn  age  shall  alone  be  subjecb^,  and  all 
men  possessed  of  certain  wealth.  These  are  rea- 
sons which  do  not  furnish  any  proper  baals  tor 
the  attempted  classification."  Further,  it  is 
said  In  the  opinion  that  "the  Leglriatnre  may 
fix  the  age  at  which  persons  can  be  competent 
to  contract  for  themselves,  but  no  one  will  claim 
that  competency  to  contract  can  be  made  to  de^ 
pend  upon  stature  or  color  of  the  hair."  It  fs 
farther  stated  in  the  opinion,  on  page  167;  165 
U.  S.,  and  page  267,  17  Sup.  Ct,  41  L.  Bd.  666 : 
"It  is  further  said  this  penalty  Is  cast  upon  cor- 
porations;' that  to  them  special  prlTileges  are 
granted,  and  therefore  upon  thenl  special  bur- 
dens may  be  imposed.  It  is  a  suflicieDt  answer 
to  say'  that  the  penalty  ia  not  Imposed  upon  all 
corporatioM.  The  larden  doer  not,  to  with  the 
prMUtm   Only  nilrdadi,  d  ill  ooivmtiona. 


are  selected.**  This  is  a  (ilear  intimation  that, 
if  aU  eorporatioHt  had  been  burdened  with  the 
penalty,  the  majority  of  the  court  would  bare 
held  it  a  reasonable  and  proper  exercise  of  the 
power  of  classification.  The  dissenting  opinion, 
on  page  167,  165  U.  8.,  and  page  261,  17  Snp. 
Ct,  41  L.  Bd.  666,  says:  "The  Legislature  of  a 
state  must  be  presumed  to  bsre  acted  bom  law- 
ful motivfla,nnleas  the  contrary  appeara  from  the 
£aoe  of  iJie  statute"— and  proceeds  to  sustain  tlie 
classification  with  great  force. 

In  Missouri  R.  R.  Go.  T.  Hackey,  127  U.  8. 
206,  8  Sup.  Ct  1161,  32  Ed.  107,  the  same 
question  of  equal  protection  and  classification 
was  presented  by  the  statute  ot  Kausss,  which 
provided:  "Bvery  railroad  company  organised 
or  doing  business  in  this  state  shall  be  liable  for 
all  damages  done  to  any  employ^  of  such  com- 
pany in  consequence  of  any  negligence  of  its 
agents,  or  by  any  mismanagement  of  Its  tsigl- 
neers  or  other  employes,  to  any  person  sostain- 
Ii^  anch  damage."  The  rule  up  to  that  time  had 
been,  in  Kansas  as  here,  that  the  master  was 
not  liable  to  employes  for  Injuries  caused  by 
fellow  servants ;  and  the  opinion  proceeds : 
"The  rale  of  law  is  conceded  where  the  person 
fnjnred  and  the  one  by  whose  negligence  or  in- 
competency the  injury  is  caused  are  fellow  serv- 
ants in  the  same  common  emplt^ent  and  acting 
under  the  same  Immediate  direction.  Chicago, 
M.  &  8t  P.  Ry.  Oo.  r.  Ross,  112  U.  8.  377,  6 
Bttp.  Ct  184, 28 1*,  Bd.  787.  Assuming  that  this 
rale  would  apply  to  the  case  presented,  but  foe 
the  law  of  Kansas  of  1874,  the  contenUon  of  tiie 
company,  as  we  understand  It  U  that  the  law 
Imposes  upon  railroad  companies  a  Ilabilltr 
not  previously  existing.  In  Oie  enforcement  of 
which  their  property  may  be  taken,  and  thus 
authorizes  the  taking  of  property  without  due 
process  of  law,  in  violation  of  the  fourteenth 
amendment  The  plain  answer  to  this  omten- 
tion  Is  that  the  liability  imposed  by  the  law  of 
1874  arises  only  from  injuries  subsequently  com- 
mitted. It  has  no  application  to  past  injuries, 
and  H  cannot  he  enceeatfullt/  oontended  that  the 
itate  may  not  preaoribe  the  liabilitiee  under 
lohioh  eorporationa  created  hy  itg  lotr*  sAall 
conduct  their  hutinett  m  the  future,  where  no 
limitation  ie  placed  upon  ite  power  m  thi*  re- 
epeet  by  fteir  ehartvrt.  Le^sUttion  to  this  efEect 
la  found  in  the  statute  books  of  every  state. 
The  hardship  or  injustice  of  the  law  of  Kansas 
of  1874,  if  there  be  any,  must  be  relieved  by  leg- 
talative  enactment  The  only  qtiestion  for  our 
examination,  as  the  law  of  1874  is  ivesented 
to  us  in  this  case,  is  whether  it  ia  in  conflict 
with  clauses  of  the  fourteenth  amendment  The 
supposed  hardship  and  Injustice  consist  of  Im- 
puting liability  to  the  company,  where  no  per- 
sonal wrong  or  negligence  is  chargeable  to  it  or 
Its  directors.  But  tbe  same  hardship  and  Injus* 
tice,  if  tliere  be  any,  exists  where  the  company, 
without  any  nTOng  or  negligence  on  its  part,  is 
charged  with  injuries  to  passengers.  Whatever 
care  and  precaution  may  be  taken  in  conducting 
Its  business  or  selecting  its.  servants,  if  injury 
happen  to  passengers  from  the  negligence  or  in- 
competency of  the  servants,  responsibility  there- 
for at  once  attaches  to  It  Tbe  utmost  care  'dn 
its  part  will  not  relieve  it  from  liability.  If  the 
pamUBsr  indtared-be'lilinsAf'frae  ftvu  CDntrib> 
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ntor;  negllsence.  The  law  of  extends  this 
doctrine,  and  flzei  a  like  llablli^  upon  railroad 
eoiai>anie8,  where  injuries  are  mbeequently  inf- 
fmd  b7  enipl07<i>th<ni^  it  may  be  by  the  nesU- 
lenee  or  incompetency  of  fellow  aerranti  In  the 
same  general  employment  and  acting  under  the 
aame  immediate  direcUon.  That  its  passage  was 
within  the  competency  of  the  Leglalatnre  we 
have  no  doabt  The  objection  that  the  law  of  1ST4 
deprives  the  railroad  company  o£  the  equal  pro- 
tection of  the  laws  Is  even  less  tenable  than 
the  one  considered.  It  eeema  to  rest  upon  the 
theory  that  legislation  which  Is  special  in  its 
character  is  necessarily  within  the  constitutional 
inhibition ;  but  nothing  can  be  further  from  the 
fact  The  greater  part  of  all  leglaiation  is  spe- 
cial, either  in  the  objects  Bought  to  be  attained 
b;  it  or  in  the  extent  of  its  applicadon.  Such 
legislation  does  not  infringe  upon  the  clause  of 
the  fourteenth  amendment  requiring  equal  pro- 
tection of  the  laws,  because  it  is  apecGu  in  ite 
character.  If  in  coofllct  at  all  with  that  clause, 
it  must  be  on  other  grounds.  •  •  •  And 
wAen  leffi*lation  tippUet  to  partioular  bodiet  or 
ataoeiotiana,  impoting  itpon  them  additional  lio- 
hOUiea,  it  it  not  oped  to  the  objection  that  it 
ieniea  them  the  equal  protection  of  the  latoa,  if 
all  person*  brought  under  itt  influence  are  treat- 
ed alike  itnder  the  aame  eonditiotie,  A  law  giv- 
ing to  mechanics  a  lien  on  buildings  constructed 
or  repaired  by  them  for  the  amount  of  work,  and 
a  law  requiring  railroad  companies  to  erect  and 
maintain  fences  along  their  roads  separating 
them  from  lands  of  adjoining  proprietors,  so  as 
to  keep  cattle  off  their  tracks,  are  instances  of 
this  kind.  Such  legislation  is  not  obnoxious  to 
the  fourteenth  amendment,  if  all  persona  subject 
to  it  are  treated  alike,  under  dmilar  circnn- 
•tancea  and  ieondltlona*  In  respect  to  both  Uie 
privilegee  oonfored  and  the  Utilities  imposed. 
At  Mid  tka  oour*  Below,  it  i*  aimpty  a  que*- 
Hon  of  leffialative  diaoreUen  whether  the  aame 
Ka^biHtiee  ekaU  he  applied  to  eoiMMe»  osrriare 
by  oomI  and'  ttageooaiatee  amd  to  pereone  md 
oorporationa  uaing  steam  in  manufootorie*.  See 
Pacific  Railway  Oo.  v.  Humes,  115  U.  S.  C12, 
S23,  6  Sup.  Ot  110.  29  U  Ed.  463 :  Barbier  t. 
Oonnolly,  113  U.  S.  27,  6  Sup.  Ct  357.  28  U 
Ed.  923 ;  Soon  Hing  T.  Orowley,  118  U.  S.  703, 
6  Sup.  Ct  730.  28  L.  Ed.  1145."  The  case  waa 
reaffirmed  In  Chicago,  K.  &  W.  R.  Co.  v.  Fon- 
tious.  157  U.  S.  209,  15  Sap.  Ct  685,  39  L.  Ed. 
675,  holding  that  special  legislation  for  protec- 
tion to  railroad  employte  justified  the  classifica- 
tion. 

These  two  last  cases  are  authori^  for  sectltm 
193  of  the  Constitution,  except  the  last  para- 
graph  now  under  consideration,  to  wit:  "The 
Legislature  maj  extend  the  remedies  within  pro- 
vided for  to  any  other  claaa  of  employto."  In 
Pacific  Express  Oo.  t.  Biebert,  142  U.  S.  852, 
12  Sap.  Ct  250,  85  L.  Ed.  1035,  It  la  held : 
'^he  Constitution  Is  not  violated  by  special  \tg- 
Islation  applying  equally  to  all  artificial  bodies." 
State  V.  Moore,  104  N.  U  714,  10  S.  E.  143.  17 
Am.  St  Rep.  696 ;  Allen  t.  Pioneer-Press  Co.,  40 
Minn.  117,  41  N.  W.  936,  3  L.  R.  A.  632,  12 
Am.  St  Rep.  707.  This  case  la  approved  is 
Adams  Ex.  Co.  v.  Ohio,  165  U.  S.  194.  17  Sup. 
Ct  805.  41  L.  Ed.  683 :  Western  Union  Tel.  Co.. 
r.  Indiana.  165  U.  S.  109,  17  Sup.  Ot.  845,  41 


L.  Ed.  725 ;  Magtnin  T.  ItL  Tniit  Oo.,  170  IT. 
S.  SOS.  18  Sup.  Ct  604.  ^  I*  Ed.  1<)67  (this  b 
the  damifled  Inheritance  tax  case);  03  Ark. 
680;  and  tlte  vast  number  of  naes  dted  on 
pages  81  and  82,  toL  12,  Notes  on  U.  S.  Su- 
preme Oourt  Reports,  by  .Judge  Rose;  and  in 
the  list  he  citee  the  case  of  Tnllia  t.  Lake  E^ie 
Railroad  Co..  175  U.  S.  863,  20  Sup.  Ct  136,  44 
L.  Ekl.  VXi.  In  this  laat  case  the  question  pre- 
sented was  iirecisely  the  same  question  In  the 
case  at  bar.  It  was  a  statute  of  Indiana  pro- 
viding that  "every  railroad  or  other  eorporation, 
except  municipal,  shall  be  liable  for  damages," 
etc.  Our  Constitution  (section  193).  together 
with  chapter  66,  p.  85,  Acts  1898,  are  precisely 
like  this  Indiana  statute,  imposing  liabilities  un- 
der the  same  conditions  and  same  circumstances 
and  aame  classification.  The  United  States  Su- 
preme Court,  In  Tullis  v.  Lake  Erie  B.  Co., 
held  this  Indiana  statute  valid,  and  not  obnux- 
iona  to  the  equality  clauae  of  the  fourteaitb 
amendment  It  ia  true  that  the  precise  case  was 
a  suit  for  damages  by  an  employ^  of  a  railroad 
corporation.  It  ia  also  true  that  the  question  of 
the  applicatloQ  to  the  employ^  of  "other  corpora- 
tions" waa  pretermitted— not  distinctly  decided 
at  all ;  but  It  was  held  valid  that  far.  without 
referwice  to  "other  corporations." 

We  now  say  that  the  classification  made  by 
chapter  66,  p.  86,  Acts  1898,  waa  reasonable, 
and  not  arbitrary,  and  rests  on  "some  dilfereoce 
which  bears  a  reasonable  and  just  relation  to  the 
act  in  respect  to  which  the  classification  Is  pro- 
posed." There  are  several  substantial  reasons 
why  a  different  liability  should  lie  imposed  on 
corporate  masters  from  individual  masters : 

(1)  It  ia  the  duty  of  all  masters  to  take  every 
reasonable  precaution  for  their  servants  aafety, 
by  selecting  with  doe  ear*  rdiable  and  annpe- 
tent  fellow  sorvanta,  furnishing  safe  places  to 
work,  safe  appliances.  In  fact  ererything  dic- 
tated pmdenoe  to  not  expoae  him  to  periL 
These  ere  elementary  rules  growing  ont  of  tht 
relation  of  master  and  sorrant  These  duties 
Ue  eqoally  upon  corporate  and  Individual  mas- 
ters. It  Is  held  bi. Texas  &  Mexican  R.  R.  Ga 
V.  Whltmore,  11  Am.  &  Eng.  R.  R.  Cases,  106 : 
*'Tbe  duty  a  corporation  owes  to  Ita  servants  is 
like  that  of  an  Individual  master,  except  that 
one  performs  it  in  person,  and  the  other  by 
agents."  In  the  que  case  the  servant  Is  protect- 
ed by  moral  conscience  and  personal  care  of  bis 
master  for  his  safety,  and  In  the  oth^  case  be 
is  at  the  mercy  of  the  agents  of  a  "soulless" 
master.  This  itself  is  a  "difference"  which  Is 
reasonable,  and  alone  upon  which  the  classifica- 
tion can  safely  stand. 

(2)  Corporations  are  artificial  bodies  created 
by  the  state,  upon  which  special  favors  ni  lim- 
Ited  liability,  etc.,  are  emfored,  and,  as  said 
Inr  the  Supreme  Court  of  the  United  States  in 
127  U.  8.  208,  8  Sap.  Ot  1102.  82  L.  Bd.  107: 
"It  cannot  be  auccesafutly  contended  Uwt  the 
state  may  prescribe  the  liabilities  under  which 
corporations  created  by  Its  laws  shall  conduct 
their  businefts  in  the  future,  when  no  limitation 
is  placed  upon  its  power  In  this  respect  by  tbeir 
charters.  Legislation  to  this  effect  is  found  in 
the  statute  books  of  every  state.  The  hardship 
or  injustice  of  the  law  must  be  relieved  by  the 
Legislaturfc"    AU  nato^  pciaons  *%n  jbon 
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free  and  equal."  but  all  artificial  penona  an 
not  We  maintain  that,  if  there  be  any  reason 
for  the  classificatioD.  its  sufficiency  U  a  sabject 
purely  of  legislative  diacretion,  and  this  ia  the 
croand  of  the  dissenting  opinion  in  Onlf,  O.  & 
B.  F.  R.  R.  T.  Ellis,  169  U.  S.  17  Snp.  Ot 
255,  41  L.  Ed.  866. 

It  is  contended  for  appellee  here  that,  be- 
cause all  corporations  do  not  use  the  dangerous 
agency  of  steam,  eta,  therefore  the  classi&cation 
is  without  reason;  in  other  words,  that  there 
are  no  other  reasonable  grounds  upon  which  all 
corporations  can  be  classified.  In  127  U.  S> 
210.  a  Sup.  Ct  1168.  32  L.  Bd.  107.  the  court 
answer*  this  very  contention  by  saying:  "It  Is 
rimply  a  question  of  l^islative  discretion  wheth- 
er the  same  liabilities  sfaall  be  applied  to  car- 
riers by  canals  and  stagecoaches  (whldi  do  not 
use  steam),  and  to  persons  and  oorporatiou  us- 
ing steam  in  manufactories"— citing  115  U.  B. 
512.  523,  6  Sup.  Ot.  110,  20  L.  Ed.  463 ;  118 
U.  S.  27,  5  Sup.  Ct  367,  28  L.  Ed.  923 ;  Boyer 
V.  Boyer,  113  U.  8.  703,  5  Sup.  Ct  706,  28  L. 
Ed.  1080.  To  the  same  effect  Is  the  case  of 
Petit  V.  Minn.,  177  TJ.  S.  164,  20  Sup.  Ot.  668. 
44  L.  Ed.  716,  holding  an  act  prohibiting  barber 
'shops  from  keeping  open  on  Sunday,  in  the  in- 
terest of  the  employte  of  such  shop,  within  the 
legislative  discretion,  and  not  violative  of  the 
fourteenth  amendment  To  the  same  effect  Is 
the  case  of  L'Hote  v.  Hew  Orleans,  177  U.  S. 
587.  20  Sup.  Ct  788,  44  L.  Ed.  899,  that  a  city 
ordinance  was  within  legislative  discretion 
which  confines  the  residence  of  certain  persons 
to  certain  particular  parts  of  the  city. 

The  courts  of  the  country,  including  the  Sa- 
preme  Court  o<  the  United  States,  are  bound  by 
certain  fixed  roles  of  law,  and  can  no  more  ar- 
bitrarily decide  a  das^flcation  unreasonable 
than  the  L^alature  can  declare  it  reasonable. 
We  repeat,  the  sufficiency  of  the  reason  is  not 
a  question  of  Judicial  discretion,  but  is  one  of 
legislative  discretion.  State  t.  Cunningham,  8S 
Wis.  00.  68  N.  W.  36,  17  L.  R.  A.  145,  35  Am. 
St  Bep.  27;  People  v.  Kirk,  162  III.  138,  46 
N.  EL  830,  63  Am.  St.  Bep.  277;  Lommen  t. 
Minneapolis  Gas  Ca,  65  Minn.  106,  68  N.  W. 
53,  33  L.  R.  A.  437,  60  Am.  St  Bep.  450.  I 
concede  that  the  courts  have  the  power  to  say 
that  there  Is  no  reaton  for  a  classiBcation,  and 
that  the  action  of  the  Legislature  is  arbitrary 
and  despotic;  but  if  there  be  "some  difference," 
some  reason  for  the  ciaseification,  then  the  courts 
will  uphold  the  action  of  the  Legislature.  "It  Is 
sufficient  to  satisfy  the  demands  of  the  Constitu- 
tion, If  the  classifications  were  practical,  and  not 
arbitrarif,  and  that  the  classification  of  the  Mis- 
souri statute  was  not  objectionable  in  view  of 
the  differenat  between  fire  Insurance  and  other 
insurance."  Tnllis  v.  I^ke  Erie  B.  B.,  ITU  XT.  S. 
353.  20  Sup.  Ot  136,  44  U  Ed.  102 ;  109  Fed. 
388;  HagDon  v.  III.  Trust  Co.,  170  U.  S.  287, 18 
Sup.  Ct  504,  ^  L.  Ed.  iOSl.  The  prtf  umption 
of  proper  exercise  of  legislative  discretion  and 
the  constitutionality  of  an  act  must  prevail 
ontll  it  Is  shown  there  is  no  reason  for  the  class- 
ification at  all.  Appellee  cannot  do  this  In  the 
case  at  bar. 

The  Instances  of  hardship  given  by  counsel 
for  appellee  here—of  the  planting  company,  In- 
corporated,  a^d  the  Individual  planter,  and  the 


sawmllling  company,  incorporated,  and  the  in- 
dividual sawmill  master — and  tht  discriminat- 
ing imposition  of  liabilities  by  chapter  66,  p.  85. 
of  the  Acta  of  1898,  do  not  meet  the  argument 
Olasslfication  by  the  Legislature  In  the  imposi- 
tion of  liabilities,  we  all  agree,  la  within  the  pow- 
er of  the  Legislature  of  the  state,  and  not  denial 
of  "equal  protection  of  the  laws."  Any  snd  ail 
classiScations  mean  discrimination  e9  nooetai- 
tate.  Apparent  hardship  and  discrimination  do 
not,  therefore,  work  denial  of  "equal  protection 
of  the  laws."  These  supposed  hardships  are 
answered  by  tiie  corresponding  benefits  derived 
from  the  act  of  IncMpcwatlon  by  the  state,  and 
they  are  also  answered  by  the  Supreme  Court 
of  the  United  States  in  Missouri  B.  B.  Co.  v. 
Mackej,  127  U.  S.  208,  8  Sup.  Ct  1163,  32 
L.  Ed.  107:  "The  hardships  [discrimiaatlonj 
•  •  *  most  be  relieved  by  legialative  enact- 
ment" 

T.  H.  Campbell,  for  appellants. 

At  the  last  term  of  this  court  this  case  was 
remanded  (or  reargument  on  the  following 
points: 

First,  whether  the  act  embracing  all  corpora- 
tions and  no  natural  persons  was  unconstitu- 
tional. Should  not  the  act  on  its  faee  have 
classified  the  corporations  in  regard  to  the  na- 
tnre  of  the  business  engaged  in  by  corporations? 
We  think  not  Any  attempt  to  classify  the  cor- 
porations as  to  the  nature  of  its  busiuesa  must  ' 
necessarily  have  rendered  It  obnoxious  to  the 
amendment,  unless  the  classification  ia  so  gen- 
eral that  it  amounts  to  about  the  same  as  the 
act  under  consideration.  To  illustrate:  Sup- 
pose the  act  had  said  employto  of  all  corpora- 
tions engaged  in  manufacturing  cotton  into  yam 
and  the  manufacturing  cotton  seed  Into  oil, 
which  use  steam  as  an  agency;  would  not  this 
have  been  arbitrary  classification?  Why  single 
out  those  engaged  in  the  manufacturing  of  cot- 
ton into  yam  and  those  engaged  In  the  manu- 
fflcturing  of  cotton  seed  into  oil?  If  the  cri- 
terion by  which  the  act  shall  be  adjudicated  con- 
stitutional or  unconstitutional  Is  the  dangerous 
character  of  business  the  corporation  is  en- 
gaged in,  can  the  court  say  that  the  manu- 
facture of  cotton  into  yam  by  the  instmmentali' 
ty  of  steam  is  more  or  less  dangerous  than  the 
mannfacture  of  logs  into  lumber  or  lumber  into 
furniture  by  the  Instrumentality  of  steam? 
Again,  can  the  court  say  that  madiinery  in  a 
cotton  mill  or  in  an  oil  mill  ran  by  water  la  less 
dangerous  than  the  same  machinery  run  by 
steam.  Is  not  this  an  arbitrary  classification? 
Again,  suppose  the  act  had  aaid  the  employes 
of  any  corporation  engaged  in  a  hasardons  or 
dangerous  employment^  how  is  this  court  to  de- 
termine what  business  was  dangerous,  except 
from  the  evidence  in  each  particular  case,  un- 
less, as  in  the  case  of  railroads,  from  general 
knowledge  engaged  in  that  business  which  sub- 
jects their  emidoy£s  to  dangerous  and  hasardons 
employment  The  Constitntlon  of  the  state 
^vea  tlie  legrislattve  branch  the  authority  to  ex- 
tend its  provisions  to  any  other  class  of  em- 
ployes. Section  183  of  the  CoustitDtion.  It  Is 
wdl  known  that  the  Intention  was  to  giro  the 
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LegMatore  thlc  anfhority,  ao  as  to  protect  em- 
ployte  of  eorporatioiiB  other  than  raOroad,  if  It 
wai  fonnd  that  these  corporatious  were  neglect- 
fnl  of  the  rights  and  safety  of  Ha  emplorte. 
Shall  this  authority  be  made  nugatory  because 
of  the  impossibility  of  enamwatlng  the  different 
corporations^  whose  bosineas  la  soch  that  they 
are  tempted' to  disregard  ^be  safety  of  their  em- 
ployfis. ,  The  real  qaestion  is,  does  the  fact  that 
natural  persons  ace  not  Indoded  in  the  act  ren- 
der It  nnooastitotional?  We  think  not  We 
think  so  because  the  dasidfieati<m  cl  corpora- 
tions is  Uk  itsdf  snfflcient,  and  not  arUtnry. 
In  the  case  of  Pembina  Mining  Go.  t.  State  of 
Pennsylrania,  126  V.  S.  189,  8  Sup.  Gt  TSJ, 
81  Bd.  610,  the  court  says:  "The  eqval  pro- 
tection of  law  whidi  these  bodies  [corporationa] 
may  daim  Is  only  ancb  as  is  accorded  aimllai 
aasocfatlons  within  the  Jorisdictlon  of  the  state.** 
The  mere  fact  that  natural  persona  are  not 
included  in  the  act  does  not  render  it  obnoxious 
to  the  proTlsIoni  of  the  fourteenth  amendment 
If  80,  why  does  the  Su^nreme  Court,  In  the  case 
of  Tnllia  T.  Erie  a  R.  Co.,  176  U.  S.  348.  20 
Sap.  Ct.  186,  44  L.  Ed.  192,  uphold  almost  a 
rimilar  statute  as  to  rallroadB.  The  language 
of  the  Indiana  act  was  "railroad  and  other  cor- 
porations^** It  did  not  fnclode  IndiTidoals. 
There  are  a  number  of  IndlTidnala  in  the  UtUt- 
ed  States  who  have  the  means  to  operate  rail- 
roads, and  doubtless  there  are  instances  where 
railroads  are  owned  and  operated  by  Individnals; 
yet  the  Supreme  Court  of  the  United  States  in 
the  aboTe-dted  case  holds  that  such  legisla- 
tion as  under  consideration  now  is  not  In  con- 
travention of  the  OoDBtitotion.  The  iUnstra- 
tions  of  opposing  connsel  wiU  apply  just  as 
fordbly  to  an  individual  operating  a  railroad  as 
they  do  to  a  sawmill  and  commercial  corpora- 
tion. The  case  of  TulHs  v.  Erie  R  R.,  176 
U.  S.  848,  20  Sup.  Gt.  136^  44  L.  Ed.  192,  is 
we  think  In  point  to  uphold  the  constitutionality 
of  the  act  under  consideration.  WUIc  the  court 
does  not  Qse  the  language  that,  considering  that 
of  Indiana  as  applying  only  to  railroad  corpora- 
tions, it  cannot  be  regarded  in  conflict  with  the 
fourteenth  amendment,  yet  It  is  evident  the 
court  Intended  to  convey  the  idea  that  It  was 
not  called  upoa  to  consider  it,  except  so  far  as 
railroad  corporotions  were  concerned,  and  Is  not 
to  be  taken  at  all  as  an  intimation  tbat  It  would 
hold  the  act  of  Indiana  unconstitutional  as  to 
other  corporations.  The  only  ground  apon 
which  counsel  attacks  the  act  of  1898  Is  that  It 
does  not  extend  its  proTlsIona  to  natural  per- 
sona, and  therefore  it  Is  class  legislation;  and 
the  i*ouit.  in  ita  order  remanding  the  case, 
seems  to  Intimate  that  the  fact  that  natural 
persons  are  not  included  in  the  act  would  ren- 
der It  unconstitutional,  as  it  applies  to  all  cor- 
porations and  no  natural  perBone.  But  on  this 
point  tbe  case  of  Tnllie  v.  Erie  R.  R.  175  U.  S. 
848,  20  Sup.  Ct.  136,  44  L.  Ed.  192,  it  seema 
to  me.  Is  decisive.  If  the  fact  that  the  omis- 
sion from  the  act  of  natural  persons  would  ren- 
der tbe  act  in  conflict  with  the  fourteenth 
amendment,  then  the  court  would  have  aaid 
that  the  act  imposed  liabilities  and  restrictions 


upon  oorporationa  opnatii^  rdlnads,  but  doe* 
not  Impose  tiie  bame  UahiHties  or  ratrietlcns 
upon  natural  persons  operating  rallraads,  and  Is 
therefore  naeonstitntienal.    If  tbt  ad^tion  of 
the  words  "natural  persons'*  to  the  act  of  1898 
under  consideration  would  make  It  consistent 
with  the  provisions  of  tbe  fourteenth  amend- 
ment, aa  the  court  would  seem  to  think,  and 
counsel  for  appellees  andoubtedy  think,  then  the 
omisdon  of  the  words  "natural  persons'*  from 
the  Indiana  act  construed  in  Tullls  Railroad, 
supra,  should  certainly  have  rendered  the  In- 
diana act  obnoxious  to  tbe  fourteenth  amend- 
ment; yet  the  Supreme  Court  of  the  United 
States  did  not  m  hold.  It  seems  to  me  fh»e  Is 
no  escape  from  this  argument 
-  It  seems  to  be  conceded  that  Code  1892.  i 
8659.  of  wUcb  tlie  act  of  1898  Is  amendatory, 
ii  constitutional,  because  It  apsUea  to  tailroad 
corpwations  solely.  Now  it  occurs  to  m*  that 
the  act  of  1898  is  to  be  eonddered  in  connection 
with  the  Code  <tf  1892,  of  wUch  it  Is  an  amend- 
ment; and.  If  the  court  will  compare  tlie  two. 
It  will  find  that  the  only  amendment  neeeasary 
is  to  Insert  after  the  word  "railroad,'*  In  sec- 
tion 3559,  tiie  words  "or  any  corporation,**  and 
yon  will  have  the  act  of  189S,  so  far  as  the 
case  under  consIderatioB  Is  concerned,  and  yon 
will  have,  alao,  very  nearly  the  same  wording 
as  the  act  construed  In  the  CaM  of  TnlUa,  ITS 
U.  S.  348,  20  Sup.  Ct.  136,  44  L.  Bd.  192,  ex- 
cept that  the  Indiana  act  says  "railroad  or  other 
corporations,"  hut  the  sense  la  the  same.  If 
the  mnlsdon  of  the  words  **natnral  persons** 
from  tlie  lodiana  act  renders  it  onouutitntlonal. 
why  did  not  the  Supreme  Court  say  aoT .  If  it 
is  not  daas  legislation  to  put  restrictiMia  vgem 
corporatioas  <q^rating  railroads,  when  tba  same 
restrictions  are  not  put  upon  natural  persons 
operating  railroads,  why  la  it  daas  legislation  to 
put  resttletiona  upon  other  corporatiMW  in  tlw 
matter  of  negligence  of  ita  fellow  servants  and 
knowledge  Of  defective  maddnery,  when  natn- 
ral  persona  are  not  named.  Tlte  answer  to  the 
question  determines,  it  seems  to  me,  the  con- 
stitutionality of  the  act  of  1898.  In  tbe  case 
of  Missouri  R.  B.  Co.  T.  McKay.  127  IT.  B. 
210,  8  Sup.  Ct  1161,  S2  Ij.  Ed.  107.  the  court 
says  it  la  a  matter  of  legislative  discretion  to 
impose  the  same  liabilities  on  carriers  by  canal 
and  stagecoaches,  and  to  persons  and  corpora- 
tious using  Eteam  In  manufactories.   Now,  In 
the  case  of  Tullis  v.  Erie  R.  R.  175  U.  S.  348, 
20  Sup.  Gt  136.  44  L.  Ed.  192,  the  court  says 
tbat  an  act  which  imposes  certain  liabilitiea  <m 
railroad  corporations  Is  not  unconstitutional  be- 
cause tbe  words  "natural  pMsons"  are  omitted. 
Suppose  the  Indiana  act  had  Induded  corporate 
common  carriers  by  water  and  by  stagecoach, 
but  had  not  used  the  words  "natural  pmwmbs**; 
would  this  omlssimi  ^ave  reodeied  the  act  un- 
constitutional? 

Anotiier  reason  why  the  omlsdon  from  tlie 
act  of  1898  of  natural  persons  does  not  render 
the  act  in  conflict  wttb  tbe  fourteenth  amend- 
ment Is  the  vast  difference  between  natural  per- 
sons and  corporate  persons,  which  would  render 
this  dantfication  reasonable,  ^^^te  individual 
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man  la  created  bjr  God  Almighty,  and  the  cor- 
porate man  hj  legislative  enactmeot.  The  latp 
ter  frequentlr  grows  into  a  giant,  fed  upon  the 
special  priTllegea  accorded  him  at  hla  birth— a 
giant  in  comparison  to  which  the  giants  slain 
hr  the  Taloroas  Jack  are  mere  pigmies.  The 
natural  man  is  supposed  to  have,  and  niaally 
has,  a  conscience,  and  In  dealing  with  Ms  fel- 
low men  Is  actuated  hf  moral  motives;  while 
the  other  is  known  as  the  "soulless  man,"  and 
often  "neither  regards  man  nor  fears  God." 
The  natural  man  la  more  easily  amenable  to 
the  criminal  laws  of  the  land,  and  can  be  reach- 
ed with  greater  ease  and  fadlity.  The  other, 
even  if  bom  in  this  state,  often  resides  out  of 
it— that  is,  those  who  are  respousible  for  tho 
conduct  and  management  of  the  corporation— 
aud  cannot  be  reached  in  their  persons  b;  th« 
majesty  of  the  law.  The  corporation  being  also 
the  creature  of  legislative  enactment,  the  Leg- 
islature can  pass  many  laws  aud  restrictions 
upon  its  management  and  control  which  it  would 
not  be  proper  to  enact  as  to  the  conduct  of  tudi* 
vidnals.  This  principle  is  recognized  in  the  case 
of  Missouri  B.  R,  Go.  T.  Mackey,  127  TT.  S. 
208,  8  Sup.  Ct.  1162,  32  L.  Ed.  107.  when  the 
court  says:  "It  cannot  be  ancc^sfnlly  con- 
tended that  the  state  may  not  prescribe  ^e  lia- 
bilities under  which  corporations  created  by  Its 
laws  shall  conduct  their  business  In  the  future." 
Of  course,  It  will  depend  in  a  great  measure  on 
the  nature  and  character  of  the  legislation, 
whether  or  not  such  a  classification  as  corpora- 
tions and  individaals  would  be  a  reasonable 
classification.  Of  course,  if  the  Legislature 
shonld  i»a88  a  law,  for  instance,  that  all  corpora- 
tl(ms  who  were  unsuccessful  litigants  in  this 
coart  should  pay  to  their  opponents  29  jfer  cent, 
damages  ou  the  amount  involved,  while  indi- 
viduals were  to  pay  10  per  cent.,  or  none  at  all, 
Aen  it  would  dearly  be  an  arbitrary  classifica- 
tion. But  when  the  le^slation  is  based  upon 
the  dealing  of  the  corporation,  through  its  serv- 
ants, with  Its  employes,  looking  to  their  safety 
and  welfare,  corporations  being  creatures  of 
the  Legislature,  it  is,  I  think,  exceedingly  prop- 
er tliat  such  restrictions  should  be  placed  on 
them  as  would  tend  to  Insure  the  nfety  and 
welfare  of  their  employes. 

Now,  as  to  the  other  proposition,  whether.  If 
the  act  should  be  constitutional  as  to  some 
corporations  and  nncoustitutional  as  to  others, 
can  the  court  fn  each  particular  case  say  the 
act  is  constitutional  as  to  this  case,  but  is  not 
constitutional  as  to  the  other  cases— that  this 
corporation  Is  engaged  in  a  business  inhereutiy 
dangerous  to  its  employte,  and  is  a  proper  sub- 
ject of  legislative  control,  and  the  other  cor^ 
poration  is  not  engaged  in  such  business,  and 
.should  not  have  tlie  restrictions  placed  upon  it? 
At  the  first  thought  I  was  impressed  with  the 
tact  that  it  was  absurd  to  make  the  constitu- 
tionality of  the  act  to  depend  upon  the  evidence 
adduced  in  each  particular  case;  but,  after  con- 
sidering the  matter,  I  have  come,  to  the  con- 
clusion that  is  what  the  court  or  Legislature 
does  when  it  nays,  as  It  did  in  Tuills  T.  Brie 
R.  B.,  175  n.  8.  S48,  20  Sup.  Ct  186.  44  L. 


Ed.  192,  that  the  buainess  was  dangerous.  The 
act  simi^  says  railroad  corporations,  and  the 
court  says  that  the  Legislature  had  the  right 
to  reatrict  such  corporations  in  their  dealings 
with  their  employes,  because  of  the  dangerous 
and  hazardous  character  of  the  employumit  and 
bosiness  -in  which  such  corporationi  are  en- 
gaged. But  how  do  you  know  that  railroad  cot- 
porationa  are  engaged  in  a  dangerous  and  ha>* 
ardous  business?  Tou  must  know  it  either  as 
a  matter  of  general  knowledge  or  from  tlte  tes- 
timony of  witnesses  in  any  particular  case.  If 
the  court  takes  cognisance  from  general  knowl- 
edge that  a  railroad  is  engaged  in  a  dangerous 
and  hazardous  business  to  its  employfia,  why 
can  it  not  take  notice  from  general  knowledge 
that  a  corporation  engaged  in  the  manufacture 
of  oil  from  cotton  seed  or  furniture  from  various 
woods  is  engaged  iu  a  haaardous  business.  If 
the  coart  does  not  know  this  of  its  gen«al 
knowledge,  what  is  the  objection  to  ascertaining 
it  from  the  facts  of  each,  particular  case  as  tes- 
tified by  its  witneeses?  It  would  be  impossible 
for'  the  Legislature  to  have  enumerated  eo  nom- 
ine each  and  every  corporation  to  which  it 
intended  the  act  to  apply.  If  it  did  not  do  this, 
then  there  were  only  two  courses  to  pursue: 
To  say  all  corporations  using  the  dangerous 
agency  of  steam  in  operating  its  machinery. 
Then  the  court  would  have  to  take  cognizance 
from  general  knowledge  that  any  specific  cor- 
poration, from  its  name  or  the  character  of  its 
business,  used  steam  in  operating  its  machinery, 
or  else  would  have  to  inform  itself  as  to  this 
from  testimony  of  witnesses  in  any  given  case. 
If  the  Legislature  should  pursue  the  only  other 
course,  to  wit,  of  saying  any  corporation,  and 
the  court  should  deem  that  there  might  be  some 
corporations  to  which  it  would  be  unconstitu- 
tional to  apply  such  an  act,  then  what  la  the 
objection  .  to  detennlQing,  either  from  general 
knowledge  or  the  specific  testimony  of  witness- 
es, that  such  corporation  fails  within  the  terms 
of  the  act  constitutionally  or  unconstitutionally, 
according  to  the  fact  whether  or  not  it  is  en- 
gaged in  a  business  hazardous  and  dangerous 
to  its  employ^?  If  the  court,  however,  is  of 
the  opinion  that  the  act  of  -1898  should  have 
used  some  diatiuguiahiug  words,  as  "corpora- 
tions engaged  in  manufacture  and  using  steam 
as  an  agency  in  operating  machinery,"  or  "cor- 
porations engaged  in  a  dangerous  and  hazard- 
ous business  to  their  employes,"  then  I  shall 
call  attention  of  the  court  to  the  fact  that  the 
act  of  1898,  takoi  tn  connection  wltii  the  Code 
of  1892,  of  which  it  Is  amendatory,  reads  "em- 
ployes of  a  railroad  or  any  corporation"  aud 
must  be  construed  to  mean  a  railroad  or  any 
corporation  ejusdem  generis— that  Is,  any  cor- 
poration engaged  in  a  dangerous  and  hazardous' 
business  to  ita  employds-'and  you  have,  then, 
nntiueationafaly  the  daarification  on  the  face  of 
the  act. 

The  importance  of  upholding  the  act  under 
consideration  doubtiess  has  occurred  to  the 
court.  I  know  of  several  aults  pending,  brought 
upon  the  faitii  of  tills  l^slation;  one  especially 
■calnat  a  ateamboat  corporation  for  the  gross 
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negligee  of  a  mperior  officer.  This  and  sim- 
ilar acts  hare  been  in  force  since  1896,  and 
hare  become  part  of  the  settled  lav  of  the  land; 
and,  nnless  the  nnconstitntionalit^  of  the  act  is 
icry  clear,  the  conrta  by  well-established  mlea 
shoald  not  declare  it  nnconstitational,  if  the 
act  can  be  upheld  consistently  with  the  consti- 
tutional requirements.  In  the  case  of  Miune- 
apolis  &  St  Louis  Co.  t.  Herrick,  127  U.  S. 
210,  8  Snp.  Ct.  1176,  82  U  Ed.  109.  the  Su- 
preme Court  of  the  United  States  upholds  a 
similar  statute  as  to  railroads,  and  does  so  on 
the  authority  of  the  Mackey  Case  in  the  same 
rolume.  This  case  was  carried  up  from  tbe 
Supreme  Court  of  the  state  of  Minnesota,  and  is 
reported  16  N.  W.  413,  81  Minn.  11,  47  Am. 
Bep.  771.  Id  tlie  opinion  rendered  in  tbe 
Minnesota  coort  the  learned  judge  says:  "The 
defendant  furtiier  contends  that  the  statute  of 
Iowa  (which  was  under  consideration)  is  a  vio- 
lation of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  which  declares 
tiiat  no  state  shall  deny  'to  any  person  withlu 
its  Jurisdiction  the  equal  protection  of  its  laws. 
Tbe  ground  of  this  contention  is  that  the  law 
does  not  apply  to  all  persons,  but  only  to  rail- 
road (mmpanies,  tbna  imposing  upon  them  a  lia- 
bility not  Imposed  npon  others.  The  Snpreme 
Court  says  that  there  is  a  great  danger  that  this 
fourteenth  amendment  may  be  applied  to  cases 
for  which  it  was  not  intended,  and  it  doubted 
whether  it  was  ever  intended  to  apply  to  cases 
like  the  present;  but,  if  it  was,  we  find  nothing 
in  the  statute  repugnant  to  Its  provisions.  If  a 
state,  in  view  of  the  peculiar  nature  of  the  serv- 
ice npon  railroads  and  the  dangers  Incident  to 
it,  shall  as  a  matter  of  state  policy  require  these 
corporations,  wkich  are  the  creatures  of  ita  etat- 
utea,  to  assume  the  rlak  of  injuries  to  their 
servants  from  the  negligence  of  fellow  servants 
also  in  their  employ,  we  think  they  have  a  right 
to  do  so."  I  have  quoted  thus  extensively 
from  this  opinion  because  the  very  point  was 
there  raised  that  the  restrictions  placed  upon 
railroad  companies  were  not  made  to  apply  to 
Individual  persons,  and  the  court  held  that  the 
omission  to  include  private  persons  did  not  ren- 
der the  act  of  Iowa  in  conflict  with  tbe  four- 
teenth' amendment  and  gave  as  one,  if  not  the 
chief,  reason  that  these  corporations  were  the 
creatures  of  the  Legislature,  and,  being  the  crea- 
tures of  the  Legislatnre,  It  could  impose  restric- 
tions upon  them  in  their  dealings  with  their  em- 
ployes, BO  as  to  insure  the  safety  of  the  said 
employ&s.  In  the  case  of  Missouri  Pacific  R. 
R.  Co.  V.  Humes,  US  U.  B.  612,  6  Sup.  Ct  110, 
29  L.  Ed.  463,  in  tbe  first  two  pages  of  the  de- 
cision (pages  510,  G20,  115  U.  S.,  and  page  112, 
0  Sup.  Ct.,  29  L.  Ed.  463),  makes  almost  similar 
observations  as  the  Minnesota  court  as  to  the 
danger  of  carrying  too  far  the  provisions  of  tbe 
fourteenth  amendment  and  applying  it  to  cases 
it  was  never  intended  for,  and,  because  of  the 
apparent  or  real  hardship  of  the  state  leglsla* 
tion,  that  the  Supreme  Coart  should  grant  re- 
lief; but  If  the  law  of  tbe  state  be  within  the 
legitimate  sphere  of  legislative  power,  and  its 
enforcement  be  attended  by  tbe  observance  of 
those  rules  prescribed  by  onr  system  of  Juris* 


prudence  for  the  secnrlty  of  private  rigfats,  such 
laws  will  not  be  invslldated  as  in  conflict  with 
tbe  Constitntion  of  the  United  States.  The  ja- 
riapnidmce  of  the  Supreme  Court  of  the  United 
States  cannot  be  invoked,  unless  some  right  un- 
der the  Constitution  and  treaties  of  the  United 
States  be  invaded.  The  Sapreme  Court  of  the 
United  States  is  not  a  harbor  where  refnge  can 
be  had  from  an  act  of  Ill-advised  or  oppressive 
state  legislation.  Opposing  counsel  has  not  the 
temerity  for  one  moment  to  contend  that  the  ap- 
pellee (defendant  corporation)  is  not  a  proper 
subject  for  legislative  enactment  such  as  was 
intended  to  be  accomplished  by  tbe  act  of  1898 ; 
but  be  is  greatly  conceroed  about  his  brother 
commercial  corporations  and  sawmill  incorpora- 
tors, and  the  great  injustice  done  them  by  not 
making  tbe  act  apply  to  natural  persons. 

In  conclusion,  X  wish  to  say  that  I  truly  be- 
lieve that  the  constitutionality  of  the  act  under 
consideration  can  be  successfully  defended  npon 
both  sound  and  legal  moral  principles.  The 
vast  difference  between  die  legal  and  political 
status  of  natural  persons  and  corporate  persons, 
and  the  great  difference  between  the  relation 
which  the  two  bear  to  sodety,  taken  in  connec- 
tion with  the  fact  that  corporations  are  the 
creatnres  of  the  law,  makes  it  perfectly  com- 
petent for  the  Legislature  to  impose  restrictions 
of  the  character  contained  in  the  act  of  189S 
on  corporations  without  imposing  the  same  re' 
strictions  and  liabilities  upon  natural  persons, 
and  by  so  doing  such  legislation  is  not  rendered 
inimical  to  any  provision  of  either  the  state  or 
the  United  States  Constitution. 

Smltti,  Hirsh  ft  Landaa,  for  appellee. 

The  court  at  the  spring  term  again  remanded 
this  cause  to  the  docket  for  reargument  on  this 
proposition:  "There  are  some  classes  of  cor- 
porations, as  railroads,  as  to  which  it  is  clearly 
constitutional.  May  there  not  be  some  as  to 
which  it  would  be  unconstitutional;  the  statute 
embracing  all  corporations,  and  no  natural  per- 
sons? Must  not  the  distinction  be  based  on 
some  difference  inhering  In  the  very  nature  of 
the  business,  as,  for  instance,  the  dangerous 
character  of  steam  as  an  agency  in  railroads? 
Now,  since  the  statute,  on  its  face,  is  general, 
applying,  without  reference  to  the  inherent  na- 
ture of  the  business,  to  all  corporations,  can  the 
statute  be  separated  and  severed,  so  as  to  be 
constitutional  as  to  some  and  unconstitutional 
as  to  others,  as  in  TulHs  v.  Brie  R.  R.,  175  U. 
S.  848,  20  Sup.  Ct  186.  44  L.  Ed.  192,  and 
Pittsburg  V.  Montgomery,  152  Ind.  15,  49  N. 
E.  592,  71  Am.  St.  Rep.  301.  Must  not  the 
boundaries  by  which  the  severance  Is  made  ap- 
pear on  the  face  of  the  statute?  When  Vail- 
i-oad  or  other  corporations'  are  named,  the  word 
'railroad*  furnishes  the  boundariw  or  means  of 
severance.  They  appear  ou  the  face  ct  th«  «tat> 
nte.  But  In  a  statute  like  this,  not  itself  for- 
nishing  any  means  of  severance  on  its  &oe,  can 
the  court  determine,  by  looking  into  the  evi- 
dence in  each  case,  that  one  ctnporation  tells 
within  the  statute  constitutionally,  and  another 
does  not?  Determine  it  by  whether  the  evi- 
denee  shows  the  nature  of  tkT'luulnanil  ia  in 
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one  caie  inherently  dangerous,  and  In  another 
not?  Would  this  not  be  Jodlelal  legidationT 
Or,  to  pnt  It  differently,  when  the  act  on  its 
face  by  its  terma  may  apply  to  all  eorporationa, 
can  tt  be  severed,  on  the  IdM  tbat  the  court  can 
look  to  tiie  eridence  in  eacb  ease,  and,  ao  look- 
ing, say  that  one  is  within,  and  the  otiier  with- 
out, the  statute;  the  court  sererlng,  not  by  the 
terms  nsed  in  the  atatate,  but  by  the  v^ootl 
Consalt  note  to  St  ti.  B.  Oo.  t.  Paul,  62  Am. 
St  Sep..  at  page  181,  top."  We  note  tiiat  the 
directions  of  the  honorable  court  really  subdi- 
Tide  the  questions  fbr  argument  into  three  dif- 
ferent propositions,  and  ve  shall  therefore  so 
dlTide  and  discnss  them. 

(1)  "There  toe  some  classes  of  corporations, 
■s  rallroada,  aa  to  which  it  la  clearly  conatitu- 
tional.  May  there  not  be  some  as  to  which  ft 
would  be  uncoDstitntional;  the  statute  embra- 
cing all  corporattoDs,  and  no  natural  persons? 
Must  not  the  distinction  be  based  on  some  dif- 
ference inhering  in  the  Toy  nature  of  the  busi- 
ness, as,  for  Instance,  the  dangerous  character 
of  steam  as  an  agency  in  railroads?"  As  to  the 
two  questions  propounded  in  this  proposition, 
we  snbmit  unhesitatingly  that  the  overwhelm- 
ing weight  of  authority  shows  that  theae  ques- 
tions must  be  answered  In  ttie  afflrmatiTe. 

In  the  leading  case  of  Missouri  Pae.  B.  Oo. 
v.  Mackey,  127  U.  8.  205,  8  Sup.  Ct  1161,  82 
Xj.  Ed.  107,  the  Supreme  Court  of  the  United 
States  vnm  this  language:  "But  the  hazardooa 
character  of  the  business  of  operating  a  railway 
woold  seem  to  call  for  spedal  legislation,  with 
Tespect  to  railroad  corporations,  haTing  for  ita 
object  the  protection  of  its  employes,  as  well  as 
the  safety  of  the  public.  The  bnaloeas  of  other 
corporations  Is  not  subject  to  rimllar  dangers  to 
their  employes,  and  no  objectiouB,  therefore,  can 
be  made  to  the  legislation  on  the  ground  of  Its 
making  an  nnjust  discrimination." 

Id  the  case  of  Akesoo  v.  C,  B.  &  Q.  R.  Co., 
lOe  Iowa.  64,  75  N.  W.  676,  the  BnVeme  Court 
of  Iowa,  in  discnsalng  a  statute  aomewfaat 
■imflar,  uses  this  language:  "The  pecnlinrity  of 
tiie  railroad  business,  which  distingaishes  it 
from  any  other,  Is  the  moTement  of  Tehicles  or 
machinery  of  great  weight  on  the  track  by 
steam  or  other  power,  and  the  dangers  inddent 
to  such  movement  are  those  the  statute  was  in- 
tended  to  guard  against."  If  emplo.v&i,  in  dis- 
charge of  their  duties,  are  snbmitted  to  special 
perils  and  hardships,  legislation  having  for  ita 
object  its  diminution  is  defensible.  Hence  a 
fttreet  railway  corporation  may  be  compelled  to 
provide  screens  In  front  of  motormen  in  charge 
of  electric  cars  to  protect  them  from  wind  and 
rain.  State  v.  Nelson,  52  Ohio  St.  88,  39  N. 
E.  22.  26  L  B.  A.  S17 :  note  to  St.  L.  I.  M. 
A  &  B.  Co.  T.  Paul,  62  Am.  St  Rep.  176. 

In  the  case  of  Holden  v.  Hardy,  168  tJ.  S. 
888,  18  Snp.  Gt.  888,  42  L.  Ed.  780,  the  court 
uses  the  following  language:  "While  the  bnsl- 
vees  of  mining  coal  and  mauafacturing  iron  be- 
gan In  Pennsylvania  aa  early  as  1716,  and  in 
Tlrginla,  North  Carolina,  and  Masaachnaetta 
even  earlier  than  this,  both  mining  and  manu- 
facturing wm  carried  on  in  such  a  limited  way 


and  by  saeh  primitive  methods  that  no  apedal 
Ian  wwe  considered  necessary,  prior  to  the 
adoption  of  the  Conatitotion,  for  the  protection 
of  the  operatives;  bat,  in  the  vast  proportion 
which  these  Industries  have  aluce  assnmed,  it 
has  been  found  that  they  can  no  longer  be  ca^ 
ried  on  with  disregard  to  the  safety  and  health 
of  those  mgaged  in  them,  without  special  pro- 
tection agidnst  the  dangera  necessarily  incident 
to  these  employments.  In  consequmce  of  this 
lavs  have  been  enacted  in  most  of  the  states, 
designed  to  meet  these  exigencies  and  to  se- 
cure the  safety  of  persons  pecuUariy  exposed  to 
thne  dangera.  Within  this  general  category 
are  ordinances  providing  for  fire  escapes  for  ho- 
tela,  theaters,  factories,  and  other  large  build- 
ings, and  a  municipal  inspection  of  boilers  and 
appliancea  designed  to  secure  passengers  on  rail- 
ways and  steamboats  against  the  dangers  neces- 
sarily Incident  to  these  methods  of  transporta- 
tion. In  states  where  manufacturing  ia  carried 
on  to  a  large  extent,  provision  la  made  for  t^e 
protection  of  dangerons  machinery  against  ac- 
cidental contact,  for  the  cleanliness  and  ventila- 
tion of  working  rooms,  for  the  guarding  of  well 
holes,  stairwaya,  and  elevator  shafts,  and  for 
the  empl<^ent  of  aanJtary  appliances.  In  oth- 
ers, where  mining  is  the  principal  industry,  ape* 
dal  prorision  ia  made  for  the  shoring  up  of  dan- 
gerous walla,  for  ventilatioa  shafts,  bore  boles, 
Kcapement  shafts,  means  of  signaling  the  sur- 
face fOr  the  supply  of  fresh  air,  and  the  elimi- 
nation, aa  far  as  possible,  of  the  dangerous 
gases,  for  safe  meana  of  hoisting  and  lowering 
cages,  for  a  limitation  upon  the  number  of  per- 
sons allowed  to  enter  a  cage,  tiiat  cages  shall 
be  covered,  end  that  there  shall  be  fences  and 
gates  around  the  top  of  shafts  berides  other 
similar  precautions.  Theae  atatntea  have  been 
repeatedly  enforced  by  llie  courta  of  the  several 
statea,  th^  validity  assumed,  and,  ao  f ar  aa 
we  are  Informed,  they  have  been  uniformly  held 
to  be  constitutional." 

In  the  case  of  Gotting  r.  Kansas  Stodtyards 
Co..  188  U.  8.  79,  22  Sup.  Gt.  30,  46  L.  Ed.  92, 
will  be  found  a  full  and  elaborate  dlBCnssion  of 
the  doctrine  of  equality  before  the  bw,  and  of 
the  effect  of  the  fourteenth  amendment  to  tiie 
Constitution  of  the  United  States.  The  court 
had  under  consideration  an  act  of  the  Legisla- 
ture of  the  state  of  Kansas,  passed  in  1897, 
designed  to  regulate  charges  of  stockyards.  It 
exprcaaly  limited  the  operation  of  the  act  to 
those  stockyards  which  tor  the  preceding  12 
months  should  have  had  an  average  dally  re- 
ceipt of  not  less  than  100  head  of  cattle,  or  800 
head  of  hogs,  or  800  head  of  sheep,  and  these 
were  declared  to  be  pubHe  stockyards,  and  a 
certain  schedule  of  charges  were  fixed  for  such 
stockyarda.  On  page  112,  188  U.  S.,  and  page 
30,  22  Sup.  Ct..  46  L.  Ed.  92,  the  court  In  that 
case  uses  this  language:  'TFliis  statute  Is  not 
simply  legislation  which  In  its  indirect  results 
affects  dlffmnt  Individuals  or  corporations  dif- 
ferently, nor  vrith  those  in  which  a  dasrifica- 
tion  Is  hosed  upon  inhennt  differeneet  in  IAf 
character  of  the  Busjnesa,  but  is  a  positive  anil 
direct  discrimination  between  perstunr*  engagedi 
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Id  the  same  dass  of  business,  aod  baaed  simply 
upon  the  qnantity  of  busioeHS  which  each  oiay 
do."  We  say  that  the  act  of  the  Legielatore  of 
the  state  of  Mississippi  is  not  baaed  upon  any 
inherent  difference  in  the  character  of  the  bnsl- 
ness,  but  is  based  solely  apoa  the  fact  that  the 
proprietors  of  the  bosineas  have  seen  fit  to  in- 
corporate this  business,  as  a  matter  of  hnsiness 
precaution  and  prudence,  rather  than  conduct  it 
iu  their  indiTidnal  names.  The  court  In  the 
Cotting  Case  were  unanimous  in  reversinf  the 
Judgment  of  the  Supreme  Court  of  the  state  of 
Kansas,  on  the  ground  that  the  statute  of  Kan- 
sas was  in  riolation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
In  the  case  of  Soon  Hing  v.  Crowley,  113  U. 

5.  709,  G  Sup.  Ct.  T30,  28  L.  Ed.  1145.  the 
Supreme  Court  o£  the  United  States  defined  as 
accurately  as  can  be  defined  what  are  unjust 
discriminations,  measured  by  the  standard  of 
the  fourteenth  amendment.  This  defiuitlon  is 
as  follows:  "The  discriminatioua  which  are 
open  to  objection  are  those  where  persons  en- 
gaged in  the  same  business  are  subject  to  dif- 
ferent restrictions,  or  are  held  entitled  to  dif* 
fereut  prlTileges  under  the  same  conditions.  It 
is  only  then  that  the  discrimination  can  be  said 
to  impair  that  equal  right  which  all  can  claim 
in  the  enforcement  of  the  law."  Judged  by  this 
statement,  what  reasonable  ground  can  the  re- 
atrictions  of  the  act  of  1898  be  placed  on? 
Why  should  three  gentlemoi,  or  more,  who  de- 
sire to  incorporate  their  business,  be  subject  to 
different  liabilities,  different  restrictions,  from 
what  they  would  be  held  to  if  they  conducted 
their  business  in  thfllr  Indivldaal  names  and  ai 
a  partnership? 

(2)  "Now,  since  the  statute,  on  its  face,  Is 
general,  applying,  without  reference  to  the  in* 
hereut  nature  of  the  business,  to  all  corpora- 
tions, can  the  statute  be  separated  aud  severed, 
so  as  to  be  constitutional  as  to  some  and  uncon- 
stitutional as  to  otbera,  as  in  TaUia  v.  Erie  R. 
R.,  175  U.  S.  348,  20  Sup.  Ct.  138,  44  L.  Ed. 
192,  and  Pittsburg,  C,  O.  &  St  h.  R.  Co.  v. 
Montgomery,  152  lud.  15,  49  N.  E.  582,  71  Am. 
St.  Rep.  301.  Must  not  the  boundaries  by 
which  the  severance  Is  made  appear  on  the  face 
of  the  statute?"  We  answer  with  equal  confi- 
dence the  second  interrogation  propounded  by 
the  court  in  the  afilrmatlve. 

-The  act  of  18S8  la,  as  the  court  well  says, 
general  in  Its  terms.  Prior  to  the  passage  of 
the  act  of  1S98,  the  common  law,  except  as  al- 
tered by  section  193  of  the  Constitution  of 
Mississippi,  and  section  3559  of  the  Annotated 
(^ode,  was  in  force  in  Mississippi,  and  governed 
the  liability  of  employes  of  every  kind  and 
nature,  whether  they  were  corporations  or  iudl- 
riduals.  These  sections  of  the  Constitution 
and  the  Code  do  not  purport  to  change  the 
common  law  In  any  particular,  except  as  to 
employes  of  railroad  corporatlona  Acts  1898,  c. 

06,  reads  word  for  word,  so  far  as  coueema  im- 
posing liability  upon  corporations  for  Injuries  to 
employes,  the  same  as  section  193  of  the  Con- 
stitution and  section  3559  of  the  Code^  with 
two  exceptions.   By  thcao  excepttoBS  the  word 


"railroad**  ii  stricken  out  before  the  word 
"corporations,"  and  further  along  the  words 
"or  the  Improj)er  loading  of  cars"  are  inserted. 
We  mean  by  this  that  so  much  of  the  act  of 
1&9S  as  imposes  the  liability  upon  the  employer 
when  it  Is  a  corporation  is  word  for  word  sec- 
tion 193  of  the  -  Constitution  and  section  3559 
of  the  Code.  It  is  manifest,  therefore,  that  the 
Legislature  had  in  its  mind  and  intended  not  to 
classify  corporations  npou  any  reasonable  ba- 
sis, but  simply  to  group  them  as  a  whole,  and, 
because  they  were  corporations,  to  impose  these 
liabilities  and  restrictions  upon  them.  The  act 
of  1898  does  not,  therefore,  admit  of  any  .sepa- 
ration. The  L^tslature  did  not  separate  them. 
The  Legislature  did  not  give  them  boundaries. 
If  it  bad  started  out  with  one  section  applying 
to  railroads,  then  another  section  applying  to 
corporations  which  are  operated  by  the  danger- 
ous agencies  of  steam  or  electricity,  or  another 
section  applying  to  manufacturing  corporations, 
requiring  them  to  protect  their  shafting  hy  cov- 
er, and  requiring  them  to  use  set-screws  which 
were  sunken,  or  otherwise  protect  employes  of 
such  corporations  from  danger  of  having  their 
clothes  caught  by  the  said  set-screws,  and  hav- 
ing another  section  ai^ly  to  corporations  of  cer- 
tain magnitude,  and  wMch  therefore,  had  a 
great  number  of  employes,  and  these  employes 
were  therefore  subjected  to  the  increased  dan- 
ger and  hazard  from  the  negligence  of  co-em- 
ployes, the  court  could  simply  uphold  the  first 
three  sections  of  such  an  act  as  constitutional, 
and  under  the  authority  of  the  Cotting  Case, 
snpra,  the  fourth  section  could  be  held  un- 
constitutional, because  it  would  be  plain  and 
manifest  to  the  court  that  the  Legislature  had 
in  mind  to  legislate  in  behalf  of  the  employte 
named  in  the  first  three  sections,  and  also  in 
the  fourth  section,  and  no  others.  The  Legisla- 
ture having  In  mind  the  employte  named  in  the 
first  three  sections,  it  woald  be  manifest  to  the 
court  that  the  Legislature  Intended  to  protect 
them  at  all  hazards,  and  not  to  mingle  their 
right  with  those  of  other  emidoyfis,  so  that  they 
could  not  be  separated;  but  in  this  case  the 
court  could  not  possibly  reach  such  a  condnakin, 
because  it  is  manifest  from  the  words  of  the 
statute  that  the  Legidature  had  in  mind  on- 
ploy&s  of  all  corporations,  and  not  employes  of 
any  particular  corporations.  The  Legislature 
had  in  mind  to  accomplish  a  idngle  object,  to* 
wit,  the  protection  of  employes  of  all  corpora- 
tions, and  no  other  object. 

The  rule  governing  courts  in  declaring  part 
of  a  statute  unconstitutional,  and  upholding  the 
other  part,  is  well  defined  iu  Cooley's  Constitu- 
tion ai  Limitations  <5th  Ed.)  marg.  p.  178:  "If, 
when  the  unconstitutional  portion  is  stricken 
out,  that  which  remains  is  complete  in  itself, 
and  capable  of  being  executed  in  accordance 
with  the  appareut  legislative  intent,  wholly  In- 
dependent of  that  which  was  rejected,  it  most 
be  sustained.  The  difficulty  Is  in  determininc 
whether  the  good  and  bad  parta  of  a  statute  at* 
capable  of  being  separated  within  the  meaning 
of  this  rule.  If  a  statute  attempts  to  accom- 
plish two  or  mon  objects,  svd^fs  TiHd.u  Ht 
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00%  it  may  etlll  b«  in  every  reject  comjdete 
and  TBlld  IB  to  the  other;  but  If  Its  purpose  Is 
to  accompliBh  a  single  object  only,  and  some  of 
its  proTislotis  are  void,  the  whole  must  fail,  un- 
less saffldent  remaine  to  effect  the  object  witii- 
oat  the  aid  of  the  iuTalld  portion,  and  if  they 
are  so  mutually  connected  with  and  dependent 
on  each  other,  as  condltiona.  considerations,  or 
compenaatlons  for  each  other,  as  to  warrant  the 
t>elief  tliat  the  Legislature  intended  them  as  a 
whole^  and  It  all  could  not  be  carried  Into  ef- 
fect, the  Legialature  would  not  pass  the  residue 
independently,  then,  if  some  parts  are  nncon- 
stitntional,  all  of  the  provisions  which  are  thns 
dependent,  conditional,  or  connected  mtiat  fall 
with  them."  In  case  of  Commonwealth  t. 
Hitch  in  gR,  B  Gray,  485,  this  language  is  nsed: 
"It  is  also  well  settled  that,  when  port  of  a 
statute  is  unconstitutional,  that  will  not  author* 
ise  the  conrt  to  declare  the  remainder  of  the 
Btante  void,  unless  all  of  the  provisions  are  con- 
nected in  subject-matter,  depending  on  each  oth< 
er,  operating  together  for  the  same  purpose,  or 
otherwise  so  connected  In  meaning  that  It  can- 
not be  presamed  that  the  Legislatare  would 
hare  passed  one  without  the  other."  We  defy 
the  most  carefal  scrutiny,  and  the  most  micro- 
•c(q»ic  investigation  of  chapter  66,  p.  85,  of  the 
act  of  1896,  to  show  that  the  Legislature  of 
UlSfissippi  had  any  other  purpose  or  design  than 
to  embrace  all  corporations.  No  particular 
dass  or  classes  of  corpomtloua  can  by  the  most 
violent  presumption  be  held  to  have  been  in- 
tended by  the  Legislature  to  have  been  inclnd* 
ed  in  the  act,  and  all  others  to  be  exempted 
from  its  operations. 

<3)  "When  'railroad  and  other  corporations* 
are  named,  the  word  *railroad*  furnishes  the 
bonndarles  or  means  of  severance.  Tliey  appear 
on  the  face  of  the  statute.  But  la  a  statute 
like  this,  not  itself  furnishing  any  means  of  sev- 
erance on  Its  face,  can  the  court  determine,  by 
looking  into  the  evidence  in  each  case,  that  one 
corporation  falls  within  the  statute  constltntlon- 
ally,  and  anothor  does  not?  Determine  It  by 
whether  the  evidence  shows  the  nature  of  the 
buslnees  Is  In  one  case  inherently  dangrarons, 
and  in  another  not?  Would  not  this  be  Judicial 
legislation?  Or,  to  put  ft  differently,  when  the 
act  OD  its  fiace  by  Its  terms  may  apply  to  oil 
eorporatione,  can  it  l>e  severed,  on  the  idea  that 
the  court  can  look  into  the  evidence  in  each 
case,  and,  so  looking,  say  that  one  ta  within, 
and  the  other  without,  the  statute;  the  court 
severing,  not  by  the  terms  nsed  in  the  statnts, 
bat  by  the  proof?" 

Onr  theory  of  constitutional  government  is 
that  the  people  have  delegated  all  governmental 
powers  to  Uiree  separate  branches— executive, 
legislative,  and  judicial.  It  is  the  duty  of  the 
executive  department  to  see  that  the  laws  are 
enforced.  It  is  the  du^  of  the  legislative  de- 
partment to  enact  the  laws.  It  is  the  duty  of 
the  Jndicial  department  to  expound  the  law,  or, 
in  other  words,  to  dedare  what  the  law  la. 
Elach  one  of  theee  three  departments  must  con- 
fine itself  witliin  its  own  domain,  and  not  tres- 
pus  iQton  the  domain  «t  any  other.  Ezpsrienes 


has  slMwn  the  wisdom  of  this  plan,  and,  when- 
ever one  department  has  trespassed  on  the  do- 
main of  the  other,  the  rights  and  liberties  of  the 
people  have  suffered.  History  shows  that  in 
the  time  of  greatest  iwssion,  when  reason  has 
well-nlgh  lost  Its  sway,  the  calm  dinpassionate 
judgment  of  the  conrt  has  preserved  intact  this 
distinction  and  the  liberties  of  the  people.  In 
the  case  of  TT.  S.  v.  Beese,  92  tJ.  S.  214,  23 
L.  Ed.  563,  the  Supreme  Court  of  the  United 
States,  at  a  time  when  the  people  of  the  South 
were  despairing  of  the  republic,  onmoved  by 
passion,  held  unerringly  to  the  line  laid  out  by 
the  fatbers.  We  quote  from  the  language  of 
Chief  Justice  Waite  in  thla  case:  "We  are 
therefore  directly  called  upon  to  decide  npon 
whether  a  penal  statute  macted  by  Congress, 
with  Its  limited  powers,  which  is  In  general 
language  broad  enough  to  cover  wrongful  acts 
without,  as  well  as  within,'  the  constitutional 
jurisdiction,  can  be  limited  by  Judicial  constmc* 
tlon,  80  as  to  mske  it  operate  on  that  which 
Congress  may  rightfully  prohibit  and  punish. 
For  this  purpose  we  must  take  these  sections 
of  the  statute  as  they  are.  We  are  not  able  to 
reject  a  part  which  Is  nnconatitntional,  and  re- 
tain tbe  remainder,  because  it  Is  not  possible  to 
separate  that  which  la  unconstitntional,  If  there 
be  any  such,  from  that  which  is  not.  The  pro- 
posed effect  is  not  to  be  attained  by  striking  out 
or  disregarding  words  that  are  in  the  eection, 
but  by  inserting  tliose  that  are  not  now  there. 
Each  of  the  sections  must  stand  as  a  whole,  or 
fall  together.  The  language  Is  plain.  There  Is 
no  room  for  conetmction.  unless  it  he  as  to  the 
effect  of  the  Constitution.  The  Qnestion,  then, 
to  be  determined,  is  whether  we  can  introduce 
words  of  limitation  into  a  penal  statute,  so  as 
to  make  It  specific,  when,  as  expressed,  it  la 
general,  only.  It  wonld  certainly  be  dangerous 
if  the  Legislature  conld  set  a  net  large  enough 
to  catch  all  possible  offenders,  and  leave  it  to 
the  courts  to  step  Inside  and  say  who  could  be 
rightfully  detained,  and  who  shall  be  set  at 
large.  This  would,  to  some  extent,  substitute 
tbe  Jodlcial  for  tbe  legislative  department  of  the 
government.  The  courts  enforce  the  legislative 
will  when  ascertained,  if  within  the  constttn- 
tional  grant  of  power.  Within  Its  legitimate 
sphere,  Congress  Is  supreme,  and  l>eyond  con- 
trol of  the  courts;  but  if  it  steps  ontside  of  its 
constitutional  limitations,  and  attempts  that 
which  Is  l>eyond  its  reach,  the  courts  are  au- 
thorised to,  and  when  called  npon  In  dae  course 
of  legal  proceeding  must,  annul  its  encroach- 
ments upon  tbe  reserved  power  of  the  state  and 
the  people.  To  limit  this  statute  in  the  manner 
now  asked  for  would  be  to  make  a  new  law, 
not  to  enforce  an  old  one.  This  is  no  part  of  obr 
duty." 

Tbe  same  rales  govern  the  interpretation  of 
the  statutes  which  govern  the  interpretation  of 
contracts  or  other  written  instruments.  The 
rule  is  well  expressed  in  Cooley  on  Constitution- 
al Umitations,  p.  68:  "Where  a  law  is  plahi 
and  nnambiguous,  whether  it  be  expressed  in 
general  or  limited  terms,  the  Legislatnre  should 
be  intended  to  mean  what  they  have  plainly  ex- 
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in^ssed,  and  consegaentl;  do  room  ia  left  for 
coDStracrtion.  Possible,  or  even  probable,  mean- 
ings, wlien  one  is  plainly  declared  in  the  in- 
atnuncnt  itself,  the  courts  are  not  at  liberty  to 
search  for  elsewhere.  Whether  we  are  consid< 
ering  an  agreement  between  iMrtiea,  a  atatnte, 
or  constitution,  with  a  view  to  its  interpreta- 
tion, the  tblng  wbich  we  are  to  seek  is  the 
thought  which  it  expresses."  Applying  this 
plain  and  cardinal  principle  to  the  interpreta- 
tion of  this  statute,  we  fail  to  see  that  there 
is  power  or  authority  in  this  honorable  conrt 
to  look  beyond  the  words  of  the  act,  which  ap- 
ply to  all  corporations,  and  at  the  evidence  in 
each  case,  and  decide  that  one  corporation  is 
within,  and  the  other  without,  the  statute.  This 
would  be  for  the  court  to  say,  not  that  the  em- 
ployes of  any  corporations  are  entitled  to  the 
benefits  of  this  act,  as  the  Legislature  has  said, 
hut  that  employes  'of  those  corporations  whose 
employment  subjects  them  to  unusual  dangers 
and  hazards  were  only  intended  by  the  I/egis- 
latnre  to  be  embraced  within  the  provisions  of 
this  act.  This  would  be  the  plainest  and  most 
manifest  judicial  legislation.  The  court  would 
thereby  decide  that,  when  the  Legislature  used 
the  words  "any  corporation,"  it  did  not  mean 
any  corporatioiu  but  only  meant  wnne  corpora- 
tions. 

In  the  opinion  In  the  case  of  Atchison,  Tope- 
ka  &  Santa  F6  Railroad  Co.  t.  Matthews,  58 
Kan.  447,  49  Pac.  C02,  the  court  vaed  this  lan- 
gnage:  "Our  statute  is  somewhat  in  the  nature 
of  a  police  regulation,  designed  to  enforce  care 
on  the  part  of  the  railroad  companies  to  ive- 
vent  the  communications  of  fire  and  the  de* 
stmctioD  of  property  along  railroad  Itnes.  It  is 
not  intended  merely  to  impose  a  bnrden  on  rail- 
road corporations  that  private  persons  are  not 
required  to  bear,  and  the  remedy  offered  Is  one 
the  Legislature  has  the  right  to  gire  In  audi 
cases.  This  is  the  view  heretofore  held  by  this 
court,  which  we  see  no  reason  for  changing." 
In  the  case  of  Missouri  Pacific  Ry.  Co.  t.  Her^ 
rill,  40  Kan.  404,  19  Pac.  798,  it  was  said: 
"The  objection  that  this  legislation  is  special 
and  unequal  cannot  be  sostafned.  The  danger- 
ous clement  employed  and  the  hazard  to  per- 
rons and  property  arising  from  the  running  of 
trains  and  th«  operations  of  railroads  justified 
such  a  law;  and  the  fact  that  all  persons  and 
corporations  brought  nnd«  Its  inflnmce  are  sub- 
jected to  the  same  duties  and  liabilities  under 
similar  drcumstances  disposes  of  the  objectioui 
raised." 

Chapter  60,  Acts  1898.  Is  UnconstltutionaL 

But,  conceding  for  the  sake  of  argument,  that 
all  We  hare  heretofore  contended  for  can  be 
snccesafnlly  controverted,  then  we  say  that  the 
action  of  the  court  was  correct  in  excluding  the 
evidence  of  plalntitC'&om  the  jury,  because  this 
action  Is  based  upon  Acts  1898,  p.  86,  c.  60. 
It  this  act  had  not  been  passed,  undoubtedly  the 
action  of  the  court  would  hsTe  been  correct,  be- 
cause the  lav  as  it  stood  at  that  time  would 
have  warranted  the  action  of  the  court  In  ex- 
cluding the  testimony.  Prior  to  the  adoption  ot 


this  act  the  law  was  too  pl^n  that  the  deceased 
was  guilty  of  contributory  negligeace  for  ua  to 
cite  autboritiea.  We  contend  that  this  act  is 
nnconstitutlonal  because  It  is  violative  of  the 
fourteenth  amendment  to  the  Constitation  of  the 
United  States.  The  record  shows  that  the  de- 
fendant was  chartered  as  a  corporation  on 
February  18,  1902.  The  act  of  the  Legislature 
(chapter  06)  was  passed  in  January,  1898,  and 
singles  out  and  confers  certain  rights  of  action 
in  favor  of  employes  of  corporations,  and  im- 
poses liabilities  upon  corporations  in  certain 
states  of  case  therein  stated,  but  does  not  im- 
pose the  same  liabilities  upon  persons.  In  other 
words,  it  arbitrarily  singles  ont  corporations,  and 
puts  them  upon  another  and  a  different  tooting 
from  that  of  persons.  We  contend  that  this  it 
TioIatiTe  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  We  contend 
that  this  is  a  denial  to  corporations  within  the 
jurisdiction  of  thestateof  Mississippi  of  the  equal 
protection  of  the  laws.  That  corporations  are 
persons  within  the  meaning  of  the  fourteenth 
amendment  has  been  repeatedly  held  by  the  Su- 
preme Court  of  the  United  States.  This  ques- 
tion came  first  before  the  Supreme  Court  in  the 
case  of  Santa  Clara  R.  R.  Co.  v.  So.  Pac.  Ry.. 
118  U.  S.  894,  6  Sup.  Ct.  1182,  30  L.  Ed.  IISL 
Before  argument  of  that  case.  Chief  Justice 
Waite  interrupted  the  counsd  and  said:  "The 
court  does  not  wish  to  hear  argument  on  the 
fiuestion  whether  the  provision  in  the  four- 
teeiith  amendment  to  the  Constitution,  which 
forbids  a  state  to  deny  to  any  person  within  Its 
jurisdiction  the  equal  protection  of  the  laws,  ag^ 
piles  to  these  corporations.  We  are  all  of  the 
opinion  that  it  does."  In  the  case  of  Gulf,  O. 
&  S.  P.  R.  R.  V.  Ellis,  165  U.  S.  154,  IT  Sup. 
Ct  255,  41  L.  Bd.  666,  the  Supreme  Court  of 
the  United  States  uses  this  language:  *1t  Is 
well  settled  that  corporations  are  persons  within 
the  provhrion  of  die  fburteenth  amandment  to 
the  Oonstitntionirf  the  United  States."  ^ecaas 
cites  numerous  decisions  ot  the  Supreme  Court. 
The  ruls  which  we  deduce  ftmn  the  different 
dedslons  of  the  Supreme  Oonrt  of  the  United 
States  construing  the  fourteenth  amendment  is 
this:  That  the  Iiegislature  of  t  state  can  mi^ 
a  reasonable  classification  of  persons,  and  int- 
pose  certain  liabilities  upon  persons  within  this 
classification,  but  it  cannot  arbitrarily  rin^e  ont 
a  certain  class  of  persons  or  eorporationa,  and 
impose  liabilitT  upon  them. 

In  the  case  of  the  Oulf,  a  ft  S.  F.  B.  R.  t. 
Ellis.  166  U.  S.  150^  17  Snp.  Ot  2S5,  41  L.  Bd. 
666,  the  Legislature  of  the  state  of  Texas  pass- 
ed au  act  which  ivovided  that  "no  person  in 
this  state  havlnc  a  ralld  bona  fide  claim  for  per- 
sonal services  rendered,  or  labor  done,  or  for 
damages,  or  for  overcharges  on  freight  or  claims 
for  stodE  killed  or  injured  by  the  train  of  any 
raOroad  company,  provided  that  sudh  <dalm  for 
stock  killed  or  Injured  shall  be  presented  to  tiw 
agent  of  the  company  nearest  to  the  point  where 
the  stock  was  killed  or  injured  against  any  rail- 
way corporsdra  operating  a  railroad  in  tills 
state,  and  the  amount  of  snch  claim  does  not  ex- 
ceed $EOt  may  present  the  same  verified  by  his 
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affldavlt  for  payment  to  BDcb  corporation  hj 
filiQK  it  wfth  any  station  esent  of  floch  corpora- 
tion in  any  county  wbere  suit  may  be  Instituted 
for  the  same,  and  if  at  the  expiration  of  thirty 
days  after  such  presentation  such  claim  has  not 
been  paid  or  satisfied  he  may  Immediately  in- 
itltnte  salt  thereon  In  the  proper  court,  and  If  he 
shall  finally  establish  his  claim  and  obtain  judg- 
ment for  the  full  amount  thereof  as  preseoted 
for  payment  to  such  corporation  In  auch  court  or 
any  court  to  which  suit  may  have  been  appeal- 
ed, be  shall  be  entitled  to  recover  the  amount  of 
audi  claim  and  all  costs  of  suit,  and  in  addition 
thereto  tU  reasonable  attorney's  fees,  provided 
he  has  an  attorney  em^oyed  in  his  case,  not  to 
exceed  flO.  to  be  assessed  or  awarded  by  the 
court  or  jofy  trying  the  isane."  It  was  held 
"that  this  act  operated  to  deprive  railroad  com- 
panies of  property  without  due  process  of  the 
law,  and  to  deny  to  them  the  equal  protection 
of  the  law.  In  tiiat  it  singles  them  ont  of  ait 
ritizens  and  corporations,  and  requires  them  to 
pay  in  a  certain  case  attorney's  fees  to  the  par- 
ties luccessfolly  sning  them,  while  it  gives  to 
them  no  like  or  corresponding  benefit"  It  was 
further  held  in  this  case  "that  the  mere  fact  of 
classification  is  not  suffldent  to  relieve  a  statute 
from  the  reach  of  the  equality  dause  of  the 
foorteeuth  amendment,  and  In  all  cases  It  most 
appear,  not  merely  that  the  dasslflcation  has 
been  made,  bnt  also  that  It  Is  based  opon  some 
reasonable  gronnd,  something  which  Iwars  a 
jast  and  proper  relation  to  the  attempted  dassl- 
fication  and  is  not  a  mere  arbitrary  selection." 
It  was  also  held  "that,  tested  by  these  prind- 
pies,  the  statute  in  controversy  eonld  not  be 
snstxlned." 

In  Barbler  t.  Oonnolly,  118  U.  8.  27,  B  Sop. 
Ot.  857,  28  L.  Ed.  92S,  the  court  had  nnder  con- 
aideratlon  an  ordinance  of  the  board  of  auper- 
visora  of  the  city  and  county  of  San  Francisco, 
GaL,  relating  pabllc  laundries.  This  ordl- 
nanoe  provided  certain  inspections  by  the  public 
health  officer  for  the  ascertainment  of  the  drain- 
age  of  the  premises,  and  whether  or  not  the 
stoves,  washing  and  drying  apparatus,  and  ap- 
pliances for  beating  smoothing  irons,  were  in 
good  condition,  and  that  their  ose  was  not  dan- 
gerous to  the  snrronnding  property  from  fire, 
etc;  The  fonrth  section  of  the  ordinance  de- 
clared that  *^o  person  owning  or  employed  in  a 
public  lanndry  or  pnUic  wash-honse  within  the 
prescribed  limits  shall  wash  or  iron  clothes  be* 
tween  the  boon  (tf  ten  in  the  evening  and  six 
in  the  morning,  or  npon  any  portion  of  Sqnday." 
It  was  contended  that  the  fourth  section  was  fai 
violation  of  the  fonrteenth  amendment  In 
holding  that  it  was  not  bo,  Judge  Field,  who  de- 
livered the  opinion  of  the  court,  uses  this  lan- 
goage:  "There  is  no  invidious  discrimination 
against  any  one  within  the  pivscrlbed  limits  by 
avch  regulations.  There  Is  none  In  the  regula- 
tion under  consideration.  The  specification  of 
the  limits  within  which  the  business  cannot  he 
carried  on  without  the  service  of  the  health  or- 
dinance and  board  of  fire  ordinance  is  merely 
a  discrimination  of  the  portion  of  the  city  in 
which  the  precautionary  measures  against  On 
and  to  secure  proper  drainage  most  be  total  for 
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the  proper  health  and  safe^.  It  Is  not  legisla- 
tive discrimination  against  any  one.  AU  persons 
engaged  in  the  same  business  within  It  are  treat- 
j  ed  alike,  are  subject  to  the  same  restrictions. 
I  and  are  entitled  to  the  same  privileges  under 
I  similar  conditions.  The  fourteenth  amendment 
I  In  dedaring  that  no  dty  shall  deprive  any  pv 
son  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  un- 
doubtedly intended  not  only  that  there  should 
be  no  arbitrary  deprivation  of  life  or  liberty,  or 
arbitrary  spoliation  of  property,  but  tliat  equal 
lo-otection  and  security  should  be  given  to  all 
under  like  circumstances  in  the  enjoyment  of 
their  perscBial  and  dvU  rights;  that  all  per- 
sons sbonld  be  entitled  to  pnrsve  thdr  happi- 
ness and  acquire  and  enjoy  property ;  that  they, 
sbonld  have  1^  accea  to  the  courts  of  the 
country  for  the  protection  of  Hietr  persons  and 
property,  the  preventioti  and  redress  of  wrongs, 
and  the  enforcement  of  contracts;  that  no  im- 
pediment ihotilil  be  interpoted  to  the  pursuits  of 
any  one,  eacept  tu  applied  to  the  aame  purauite 
by  othwa  under  like  oireumatanoee ;  that  no 
greater  "burden  ahovld  be  laid  upon  one  than  are 
laid  upon  othera  in  the  aame  calling  and  condi- 
tion;  and  that  In  the  adminlstratiOD  of  crim- 
I  inal  justice  no  different  or  higher  punishment 
should  be  Imposed  upon  one  than  such  is  pre- 
scribed to  all  for  like  offences."  Further  along 
the  court  saya:  "Olass  legislation,  diBcriminat- 
ing  against  some  and  favoring  others,  is  pro- 
hibited, but  legislation  which,  in  carrying  out  a 
public  purpose,  is  limited  in  its  application,  if 
within  the  sphere  of  its  opraation  it  affects  alike 
all  persons  similarly  sltitated.  Is  not  within  the 
amendment" 

In  dia  ease  of  Soon  Hing  t.  Crowley,  113  U. 
S.  708,  B  Sup.  Ot  730,  28  L.  Bd.  1146,  the  same 
doctrine  is  ennnelated  tq^  the  Supreme  Oonrt, 
dting  the  ease  of  Barbler  t.  Connolly,  and  hav- 
ing under  consideration  the  same  ordinance. 
The  syllabus  of  this  case  uses  this  language: 
"Municipal  restrictions  imposed  npon  one  dass 
of  persons  engaged  In  a  particular  business, 
which  are  not  Imposed  upon  others  engaged  In 
the  same  business  and  under  lllce  conditions, 
impair  the  equal  rights  which  all  can  claim  in 
the  enforcement  of  the  laws."  In  the  opinion  In 
this  case,  on  pages  708,  709. 113  U.  S.,  and  page 
738,  6  Sup.  Ct,  28  L.  Ed.  1146.  the  court  ubos 
this  language :  "There  Is  no  force  In  the  objection 
that  an  unwarrantable  discrimination  is  made 
against  iktsods  engaged  in  the  laundry  business, 
because  persons  engaged  In  other  kinds  of  busi- 
ness are  not  required  to  cease  from  their  la- 
bors during  the  same  hours  at  night  Thei-e 
may  be  no  risk  attending  tlie  busineas  of  others, 
certainly  not  as  great  as  where  fires  are  con- 
stantly required  to  carry  them  on.  The  spedfle 
relations  for  one  kind  of  business,  which  may 
be  necessary  for  tlie  protection  of  the  piri>lic. 
Can  never  be  a  just  ground  of  complaint,  be- 
cause tike  restrictions  are  not  imposed  upon 
other  business  of  a  different  kind.  The  dieorim- 
tnationa  which  are  open  to  obieetton.  are  ihoae 
where  peraona  engaged  m  the  aame  buaimeea  are 
subject  to  different  reatrietiona,  or  are  held  en~ 
mied  to  differmt  privilegee  under  the  aame  ocm- 
atione.  It  4t  onhf  thm  that  the  ^wg^iaalfasL 
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can  U  tatd  to  tmpiUr  tM  eguat  rivU  v>%loh  ott 
can  claim  in  the  mforeement  of  the  laws." 

In  Galf.  a  &  S;  r.  R.  Co.  T.  Ellia,  165  TT.  8. 
155,  17  Sap.  Gt  256,  41  L.  Ed.  660.  thia  Idea 
iB  farther  elaborated ;  the  court  aaioK  this  lan- 
guage :  "Bat  it  is  said  that  it  Is  not  within  the 
scope  of  the  foarteenth  amendment  to  withhold 
from  the  states  the  power  of  classification,  and 
that,  if  the  law  deals  alike  with  all  of  a  cwtaln 
class,  it  is  not  obnoxioas  to  the  charge  of  the 
denial  of  eqaal  protection.  While,  as  a  ifeneral 
proposition,  this  Is  ondenlably  tnie.  yet  it  is 
eqoallr  tm«  that  snch  claartficatlon  cannot  be 
made  ubltrazr.  A  state  may  not  say  fliat  all 
white  mm  shall  be  anbjectsd  to  tb»  payniant  of 
an  attorney's  fee  o£  parties  anecessfnlly  caini 
than,  and  all  black  men  not  It  may  not  say 
that  all  men  beyond  cotain  age  shall  alone  l>e 
thus  subjected,  w  all  men  possessed  of  a  cer- 
tain wealUi.  These  are  distinctions  which  do  not 
furnish  any  proper  basis  for  the  attempted 
classfficatioii.  That  most  always  rest  upon  some 
difference  which  beare  a  reasonable  and  Jnst  re- 
lation to  the  act  in  respect  to  which  the  classi- 
fication Is  proposed,  and  can  never  be  made  ar- 
bitrary and  establidi  any  sncb  basis." 

In  the  case  of  Golf,  O.  &  B.  F.  R.  Oo.  r. 
EUis,  166  U.  S.  165,  17  Sap.  Ct.  265,  41  L.  Ed. 
666,  the  Supr^e  Goart  of  the  United  States 
quotes  with  marked  approval  a  case  in  the 
Supreme  Court  of  Mlatoari— State  v.  Loomis, 
115  Mo.  807,  22  S.  W.  850,  21  L.  R.  A.  789. 
The  statate  of  Missonri  ander  consideration  by 
the  court  In  the  case  last  cited  was  sections 
705&-70e0  of  the  Revised  Statutes  of  the  State 
of  Miasoorl  of  1889,  making  it  nnlawful  for  any 
corporation,  person,  or  firm  engaged  In  manu- 
facturing or  mining  to  use  for  the  payment  of 
wages  any  order,  check,  or  other  token  of  In- 
debtedness, payable  otherwise  than  in  lawful 
money,  unless  the  same  is  negotiable  and  re- 
deemable in  cash  at  Its  face  value,  or  In  cash, 
at  the  option  of  the  holder,  at  the  store  or  other 
place  of  business  of  the  corporation,  person,  or 
firm,  without  placing  similar  restrictions  on  oth- 
er persons  emtrioying  labor;  and  it  was  held  to 
be  uncouBtitutional  for  that  reason.  Ohief  Jus- 
tice Black  uses  this  language  in  that  case: 
"Glasslficatioas  for  leglstative  purposes  mast 
have  some  reasonable  basis  upon  which  to  stand. 
It  most  be  evident  that  differences  which  would 
fcrve  for  a  classification  for  some  purposes  fur- 
nish no  reason  whatever  for  a  clasrification  Cor 
legislative  purposes.  The  difference  which  will 
Rupport  class  legislation  must  Yte  such  as  in  tbe 
nature  of  things  furnishes  a  reasonable  basis 
for  separate  laws  and  regulations.  Thus  the 
Legislature  may  fix  the  age  at  which  persons 
shall  be  deemed  competent  to  contract  for  them- 
selves,  but  no  one  will  claim  that  competency 
to  contract  can  be  made  to  depend  upon  stature 
or  color  of  the  hair.  Such  classification  for 
such  purpose  would  be  arbitrary  and  a  piece  of 
legislative  despotism,  and  therefore  not  the  law 
of  the  land."  Further  along  in  the  same  case 
the  Supreme  Court  of  Missouri  uses  this  lan- 
guage: "There  can  be  no  doubt  bat  that  the 
Legislature  may  regulate  tbe  business  of  mining 
end  mavnfaetorfaiA  m  as  to  aeeare  tbe  health 


and  safety  of  the  empl<^te;  bat  that  !■  not  A» 
scope  of  the  two  sections  of  the  atatnte  now  Ib 
qaestion.    TtKy  single  out  these  persona  who 
are  engaged  in  carrying  on  tiie  panraits  of  min- 
ing and  mauuAicturing,  and  aay  to  such  per- 
sons:  *Tou  cannot  contract  for  labor  payable 
alone  in  goods,  wares,  or  merchandise.  The 
farmer,  the  merchants,  the  builders,  and  the 
numerous  contractors  employing  thoosands  of 
meu,  may  make  such  contracts;  but  you  can- 
not.' They  say  to  the  mining  and  manufacturing 
employes,  'Though  of  full  age  and  competent 
to  contract,  still  yoa  shall  not  have  the  power 
to  sell  your  labor  for  meat  and  dothing  alone, 
as  others  may.*  It  will  not  do  to  say  that  these 
sections  simply  regulate  pajrmeut  of  wages;  tor 
that  la  not  their  purpose.    They  undertake  to 
deny  to  the  persons  engaged  In  two  designated 
pursuits  the  right  to  make  and  enforce  tbe  most 
ordinary  every  day  contracts— a  right  accorded 
to  all  other  persons.    This  denial  of  tlie  right 
to  contract  is  based  upon  a  classification  which 
is  purely  arbitrary,  because  the  ground  of  the 
classification  has  no  relation  whatever  to  the 
natural  capacity  of  persona  to  contract^   Now,  It 
may  be  that  Instances  of  oppression  have  oc- 
curred and  will  occur  on  the  part  of  some  mine 
owners  and  manufacturers;  bnt  do  they  not  oc- 
cur quite  as  frequently  in  other  fields  of  labor? 
Conceding  that  such  Instances  may  and  do  oc- 
cur, still  they  furnish  no  reasonable  basis  for 
depriving  all  persons  engaged  In  the  two  law- 
ful and  necessary  pursuito  of  the  right  to  make 
and  enforce  every  day  contracts.    liberty,  as 
we  have  seen,  includes  the  right  to  contract  as 
others  may;  and  to  take  that  right  away  from  a 
class  of  persons  following  lawful  parsuita  la 
simply  depriving  such  persons  of  a  time-honored 
right,  which  the  Constitution  undertakes  to  se- 
cure to  every  dtlsen.   Applying  the  principle  of 
constitutional  law  before  stated,  we  can  come 
to  no  other  concloslon  than  that  these  eections 
of  the  statute  are  utterly  void.   They  attempt 
to  strike  down  one  of  the  fandamental  principles 
of  constitutional   government.     If  they  can 
stand,  it  is  difficult  to  see  an  end  to  such  legis- 
lation, and  the  government  becomes  one  of 
special  privileges,  instead  of  a  contract  to  pro- 
mote the  general  welfare  of  the  people.  We 
place  our  conclusion  on  the  broad  ground  that 
these  sections  of  the  statute  are  not  due  process 
of  law,  within  the  meaning  of  the  Constitution." 

Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (6th  Edition,  p.  484),  uses  this  lan- 
guage :  "The  doubt  might  also  arise  whether  a 
regulation  made  for  any  one  class  of  citizens, 
entirely  arbitrary  in  its  character,  and  restrict- 
ing their  rights,  privileges,  or  legal  capadty  in  a 
manner  before  unknown  to  the  law,  could  be 
sustained,  notwithstanding  Ito  generality.  Dis- 
tinctions in  these  respects  mast  rest  upon  soma 
reason  upon  which  they  can  be  defended,  like 
the  want  of  capacity  in  infanta  and  insane 
persons;  and  It  the  Legislature  should  nnd^* 
take  to  provide  that  persons  following  the  same 
specified  lawful  trade  or  employment  should  not 
have  capacity  to  make  contracts  or  to  build 
such  faonsea  aa  odien  woe  allowed  to  erects  or 
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Id  aqj  way  to  make  nicb  nse  of  tiieir  property 
M  was  permissible  to  others,  It  can  scarcely  be 
donbted  tiiat  iha  act  would  transcend  the  dne 
bounds  of  leffislatiTe  power,  even  though  no  ez- 
press  constitntlotud  proTUdon  conld  be  pointed 
oat  with  wbidi  it  would  come  In  conflict.  To 
fwbid  an  Indiridnal  or  a  class  the  right  to  the 
acqoisitiwi  and  enjoyment  of  property  in  such 
manner  as  shoold  be  pennltted  to  the  eommtui* 
ity  at  large  would  be  to  deprive  them  of  liberty 
In  partlcolarfl  of  primary  Importance  to  their 
pnrsnlt  of  happiness;  and  those  who  shall  claim 
the  right  to  do  BO  ought  to  be  able  to  show 
specific  anthority  therefore.  Instead  of  calling 
upon  others  to  show  how  and  where  the  author- 
ity is  negatiTed." 

In  the  case  of  Vaoiant  v.  Waddel,  2  Terg. 
200,  the  Supreme  Court  6f  Tennessee  used  this 
langnage:  "Every  partial  or  private  law  which 
directly  proposes  to  destroy  or  affect  indivldnal 
rights,  or  does  the  same  thing  by  affording 
remedies  leading  to  similar  conseQiienoes,  la  un- 
constitntioual  and  void.  Were  this  otherwise, 
individiials  and  corporate  bodies  would  be  gov- 
erned by  one  rule,  and  the  mass  of  the  commu- 
nity who  made  the  law  by  another.'* 

In  the  case  of  Ratto  t.  State,  86  Tenn.  272, 
6  S.  W.  401.  an  act  of  the  Let^tnre  of  the 
state  of  Tenuessee  made  it  a  misdemeanor  for 
any  one  engaged  in  the  baslness  of  a  barb^  to 
keep  open  bathrooms  on  Sunday.  It  was  held 
that  the  act  was  unconatitntional.  There  was 
no  reason  why  barbers  should  be  prevented 
from  keeping  bathrooms  open  on  Sunday  that 
were  not  equally  applicable  to  innkeepers,  and  to 
all  other  persom  who  k^  and  used  bathrooms 
for  profit 

In  the  case  of  Dlbrell  t.  M<Hrrl8'  Hdrs,  a  deci- 
sion of  the  Supreme  Court  of  Tennessee,  ren- 
dered January  IS,  1891,  reported  In  16  S. 
'W.  87,  an  act  of  the  Legislature  of  the  state  of 
Tennessee  was  passed  vriiich  provided  that, 
where  a  tanatic  or  non  compos  mentis  dies  in- 
testate and  possessed  of  personal^  derived  finm 
an  Intestate  sponae,  such  property  should  pasa 
to  the  next  of  kin  of  the  person  from  whom  It 
was  derived.  It  wu  held  that  this  act  deprived 
the  widow  of  the  right  to  transmit  by  Inherit- 
ance her  property  derived  from  her  deceased 
husband,  and  It  deprived  her  of  property  within 
the  meaning  of  the  Constitution  of  the  state  of 
Tennessee.  The  oirfnion  in  this  case  Is  a  very 
learned  and  exhaustive  one^  reviewing  at  lai^ 
the  decisions  of  different  courts,  and  uses  this 
language:  "We  conclude,  upon  a  review  of  the 
cases  referred  to  above,  that  whetha  the  stat- 
ute be  public  or  isrlvate,  and  general  or  special 
In  form,  If  It  attranpts  to  create  dlstiuctions  and 
riassificatlons  between  the  dttsens  <a  this  state, 
the  basla  of  such  dassificatlon  must  be  natural, 
and  not  arbitrary.  If  die  flassificatlon  Is  made 
for  Oie  purpose  of  conferring  upon  tbe  class  the 
benefit  of  some  special  right,  privilege,  immuni- 
ty, or  KEeroption,  there  must  be  some  good  and 
valid  reason  why  that  particular  class  should  be 
the  redplent  of  the  benefit.  If  the  dasrifica- 
tion  is  made  for  tbe  purpose  of  subjecting  the 
dasa  to  Ihe  burden  oi  some  spedal  disability. 


duty,  or  oUIgati<u,  there  must  be  soma  good 
and  valid  reason  why  that  particular  class 
should  alone  be  subject  to  the  burden."  Fur^ 
ther  aloni;  in  the  opinion,  and  as  showing  why 
the  statute  under  consideration  was  unconstitu- 
tional, the  court  says:  "There  Is  no  reason  why 
lunatics  should  be  deprived  of  the  right  to  trans- 
mit their  property  by  Inheritance  to  their  heirs 
or  next  of  kin  that  do  not  apply  equally  to  per- 
sons who  are  sane.  We  think  that  the  dasaifi- 
catioa  made  by  the  act  of  1885  is  unnatural,- 
arbitrary,  and  capridous,  and  for  that  reason 
we  bold  it  to  be  unconstitntionaL" 

The  last  utterance  of  the  Supreme  Court  that 
we  have  fOund  on  this  subject  is  In  Tullis  v. 
Lake  Erie  A  Western  R.  B.  Co.,  175  U.  8. 
848,  20  Snp.  Gt  186.  44  L.  Bd.  192,  construing 
a  statute  of  Indiana  approved  Uardi  4,  1903. 
Section  1  of  this  stotnte  prorldas  **that  every 
railroad  or  other  corporation,  except  munle^al," 
etc.  Thia  statute  was  nidield  In  a  cue  against 
a  railroad,  fbr  the  obvious  reason  that  the  Su- 
preme Court  had,  prior  to  tiiat  time,  hdd  that 
to  impose  such  nabOities  npon  railroads  was  not 
unconstitutioQal,  owlnc  to  the  hasardous  diar- 
acter  of 'the  business  of  operating  a  railroad 
(see  Missouri  Pac  B.  R.  v.  Maek^,  127  U.  8. 
205,  8  Sup.  Ct.  1161.  82  L  Bd.  107),  and  be- 
cause it  waa  jterfectly  permissible,  under  the 
familiar  rule  of  construction,  to  uphold  that  part 
or  so  mndi  of  that  statute.  The  rule  i»  too 
familiar  to  need  quotations  tiiat,  where  a  part 
of  a  statute  can  be  maintained,  it  ia  the  duty 
of  the  court  to  maintain  it  Chapter  66,  p.  85, 
of  the  Laws  of  Ulsalsslp^  of  1888  does  not, 
however,  do  this.  It  puts  all  corporations  in 
one  dass.  It  does  not  use  the  language  of  the 
Indiana  statute,  to  wit,  "that  any  railroad  or 
other  corporation***  but  uses  the  following  lan- 
guage: **Bv«7  anploy4  of  any  corporatimi,** 
etc.  Farther  along  it  uses  this  language: 
"Knowledge  by  an  employs  injured  of  the  de- 
feetive  or  unsafe  character  or  condition  of  any 
machinery,  ways  or  aivliancn,  or  the  imin^per 
loading  of  cars,  shall  not  be  a  defaise  to  an 
action  for  Injury  caused  theretar*" 

In  this  connection  we  would  call  the  attention 
of  the  court  to  diapter  66,  p.  82.  of  the  Acts  of 
1898.  as  furtiier  emphasiring  the  argument  that 
chapter  66  hi  an  arbitrary  classification.  Chap* 
ter  66  consolidates  tiie  righto  of  action  given  by 
aectiou  668  of  the  Annotated  Code  ^  1892.  and 
further  enlarges  the  righto  of  action  conferred 
by  section  668,  by  giving  a  right  of  action,  by 
section  2,  where  the  injury  resulted  in  death. 
This  chapter  uses  this  langnage:  **Whenever 
the  death  of  any  person  shall  he  caused  by  any 
real,  wron^ul  or  negligent  act,  or  omission,  or 
by  such  unsafe  diaracter,  ways  or  appliances, 
as  would,  if  death  had  not  ensued,  have  entitied 
the  party  Injured  or  damaged  thereby  to  main- 
tain an  action  and  recover  damages  In  respect 
thereof,  and  suiA  deceased  person  shall  have 
left  a  widow  or  children  or  both,  or  husband, 
or  father,  or  mother,  or  sbter,  or  brother,  the 
person  or  corporation,**  ete.  Chapter  66.  as 
we  have  said  before,  singles  out  corporations, 
arbitrarily  dasdfia  them,  and  leavuremTiMti 
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nral  person  doing  the  same  business  as  a  corpor- 
ation free  from  the  liability  imposed  by  ciiapter 
66.  It  does  not  say  tbat  any  corporation  em- 
ploying the  dangerous  ageucy  of  steam,  or  any 
corporation  employing  the  dangerons  agency  of 
electricity,  or  any  railroad  corporation,  nor  does 
it  say  that  any  employ*  of  any  person  or  cor- 
poration shall  hare  the  rights,  remedies,  etc., 
bnt  arbitrarily  selects  corporations.  To  show 
bow  arbitrarily  this  chapter  66  operates,  we 
will  give  Illastratlons: 

Sappose  that  the  incorporators  of  the  MiBsiss- 
ippi  Cotton  Oil  Company  had  not  elected  to  be- 
come chartered  or  incorporated,  bnt  bad  been, 
at  the  time  of  the  accident  to  John  Ballard,  de- 
ceased, conducting  their  oil  mill  business  at  Ya- 
zoo City  nnder  the  name  of  B.W.Milsaps  &  Co. 
Tben  they  would  not  have  been  liable,  and 
chapter  66,  p.  85,  of  the  Acts  at  1898  would 
not  have  applied. 

Suppose  a  planter  in  the  Delta  has  so  large  an 
■mount  of  land  In  cultlTation  that,  in  recogni- 
tion of  the  Ticissitudes  of  cotton  planting,  he 
should  prefer  to  incorporate  that  part  of  his 
buriness,  and  not  sabject  himself  and  his  es- 
tate to  personal  liability  for  the  debt  of  his 
planting  business.  Snppose  he  were  to  take  out 
a  charter,  and  call  it  the  Bolivar  County  Plant- 
ing Company.  We  will  suppose,  by  way  of  far- 
ther Illustrating,  that  alongside  of  the  property 
of  the  Bolivar  County  Planting  Company  is  a 
planter  of  equal  magnitode,  who  has  not  elected 
to  take  this  coarse.  We  will  sappoae,  then,  by  way 
of  farther  Ulnatratlon,  that  the  gin  plants  on 
tiiese  tvo  plantatioDS  are  oat  of  repair,  bat 
known  to  the  employe  or  onploytiB  of  both  to  be 
oat  ot  repidr,  and,  notwltbatanding  tiiat,  the  em- 
ployes of  both  of  these  parties  proceed  to  gin  the 
crop.  Sappose.  thea,  that  on  tbe  same  day  and 
at  the  same  hour  one  or  more  of  these  employ^ 
of  both  of  these  parties  are  injared  in  identically 
the  same  way.  Tbe  resalt  of  the  accident  would 
be,  (f  chapter  66  of  the  Acta  of  1898  is  conatitu- 
tional,  that  tbe  Bolivar  County  Planting  Com- 
pany would  have  a  liability  imposed  upon  it,  bat 
the  individnal  would  go  free,  because  bis  em- 
ployes had  knowledge  of  this  defective  machinery 
and  continued  to  use  it. 

Let  08  again,  by  way  of  Illustration,  take  an- 
other large  industry  in  this  state,  to  wit,  saw- 
milling.  Suppose  one  man  has  an  independent 
fortune,  and  baa  a  large  body  of  pine  lands,  say 
iu  Clarke  county,  Miss.,  and,  being  desirous  of 
converting  the  timber  upon  these  lends  into 
lumber,  and  recognizing  that  the  sawmill  busi- 
ness is  hazardous,  and  likely  to  impose  large 
liability  upon  him,  he  incorporates  this  business 
nnder  the  name  of  the  Clarke  County  Sawmill- 
ing  company.  Alongside  of  him  and  his  prop- 
erty iu  Clarke  county  is  an  individual  owning 
an  equal  body  of  land,  who  does  not  see  fit  to 
take  this  precaution.  Sappose  the  boilers  of 
these  two  mills  are  notoriously  weak,  and  all  of 
the  employes  of  both  parties  are  aware  of  it, 
and  yet  they  continue  to  work.  Suppose,  now, 
at  the  aame  time  and  from  identically  the  same 
cause,  a  boiler  eziriosion  takes  place  in  both 
mills.  Tbe  Clarke  County  Sawmilling  Com- 
pany would,  ander  the  acta  of  1898,  be  mulcted 


in  damages,  bot  tiie  Indlrldual  would  not  be 

liable. 

We  respectfully  submit  that  chapter  66  of  the 
Acts  of  1898  cannot  be  maintained  as  a  rea- 
sonable classification,  and  that  it  il  TiolatiTe  «f 
the  fourteenth  amendment. 

WHITFIELD,  C.  J.  We  are  clearly  of  the 
opinion  that  the  stepladder  furnished  the  de- 
ceased employe,  John  W.  Ballard,  was  a  wholly 
unsafe  and  dangerous  appliance;  but  it  is  equal- 
ly  clear  that  he  bad  knowledge  of  Its  dangerous 
character.  Under  tbe  common  law,  hia  Boit 
would  therefore  fail;  but  he  sues  under  the 
proTlsions  of  the  act  of  1898  {Iaws  1898,  p.  85. 
c.  66).  Section  1  is  amendatory  of  chapter  87 
of  the  Laws  of  1896  (Laws  1896.  p.  97),  which 
itself  la  amendatory  of  section  3559  of  the 
Code  of  1892,  which  Is  a  mere  rescript  of  sec- 
tion 193  of  the  Constitution  of  1890. 

Section  193  is  in  th«se  words:  "Every  em- 
ploye of  any  railroad  corporation  shall  have  the 
same  rights  and  remedies,  for  any  injury  suf- 
fered by  him  from  the  act  or  omission  of  said 
corporation  or  its  CTiploygs,  as  are  allowed  by 
law  to  other  persons  not  employes,  whwe  the  in- 
jury results  from  the  negligence  of  a  superior 
agent  or  officer;  orof  a  person  bavinR  the  right  to 
control  or  direct  the  services  of  the  party  injur- 
ed; and  also  when  the  Injury  results  from  the 
negligence  of  a  fellow  servant  engaged  In  an- 
other department  of  labor  fropi  that  of  the  par- 
ty injured,  or  of  a  fellow  servant  on  another 
train  of  cars,  or  one  engaged  about  another 
idece  of  work.  Knowledge  by  any  employe  in- 
jured of  the  defective  or  unsafe  characttf  or 
condition  of  any  machinery,  ways,  or  applian- 
ces, shall  be  no  defense  to  an  action  for  Injory 
caused  thereby,  except  as  to  conductors,  or  ok- 
gioeers,  in  charge  of  dangerous  or  unsafe  can, 
or  engines  voluntarily  operated  by  them. 
Where  death  ensues  from  any  Injury  to  em- 
ployes, the  1^1  or  personal  representativea  of 
the  person  injured  shall  have  the  same  rights 
and  remedies  as  are  allowed  by  law  to  each 
representativea  of  other  persons.  Any  contract 
or  agreement,  express  or  Implied,  made  by  an 
employe  to  waive  the  benefit  of  this  section, 
shall  be  null  and  void;  and  this  section  ahali 
not  be  construed  to  deprive  any  employe  of  n 
corporation,  or  hia  legal  or  personal  representa- 
tive, of  any  legal  right  or  remedy  that  he  now 
has  by  the  law  of  the  land.  The  legislature 
may  extend  the  remedies  herein  provided  for  to 
any  other  class  of  employers." 

Section  1  of  the  act  of  1898  (Laws  1898.  p. 
85,  c.  66)  is  as  follows:  "Section  1.  Be  it  en- 
acted by  the  Legislature  of  the  state  of  Missis- 
sippi, that  section  3559  of  the  Annotated  Code 
of  1892  be  amended-so  that  the  aame  shall  read 
as  follows,  to  wit :  Every  employi  of  any  oor- 
poration  shall  have  the  same  rights  and  reme- 
dies for  an  injury  suffered  by  him  from  the  act 
or  omission  of  the  corporation  or  its  employes, 
as  are  allowed  by  other  persons  not  employes, 
where  the  injury  results  from  the  negli^nce  of 
a  superior  agent  or  officer,  or  of  a  person  hav- 
ing the  right  to  (»n@^,|^^^j^40^«|^)^  of 


WAT.TiAlU)  T.  MTflRTflfiTPPI  OOTTON  OIL  Oa 


IMS 


the  part7  Injured;  and  also  wben  the  Injury  re- 
mlts  from  the  negligence  of  a  fellow  serrant  en- 
gaged In  another  department  of  labor,  from 
that  of  the  party  injared,  or  of  a  fellow  serrant 
on  another  train  of  cars,  or  one  engaged  aboat 
a  different  iwece  ot  work.  Knowledge  by  an 
onployfi  injured  of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways  or 
appliances,  or  of  the  improper  loading  of  cart, 
shall  not  be  a  defense  to  en  action  for  injury 
caused  thereby,  except  as  to  condnctors  or  engi- 
neers, in  charge  of  dangerons  or  unsafe  cam,  or 
engines  Toluntarily  operated  by  them.  When 
death  ensues  from  an  Injury  to  an  employfi,  an 
action  may  be  brought  In  the  name  of  the 
widow  of  such  employ^  for  the  death  of  the 
bnsband.  or  by  the  husband  for  the  death  of  his 
wife,  or  by  the  parent  for  the  death  of  a  child, 
or  in  the  name  of  the  child  for  the  death  of  an 
only  parent,  for  such  damages  as  may  be  sof* 
fered  by  them  respectively  by  reason  of  such 
death,  the  damages  to  be  for  the  use  of  such 
widow,  husband  or  child,  except  that  in  case  the 
widow  should  have  children  the  damages  shall 
be  distributed  as  personal  property  of  the  hus- 
band. The  legal  or  personal  repreaentatire  of 
the  person  injured  shall  have  the  same  rights 
and  remedies  aa  are  allowed  by  the  law  to  such 
representatives  of  other  persons.  In  every  such 
action  the  jury  may  give  such  damages  as  shall 
be  fair  and  just  with  reference  to  the  Injury 
resulting  from  such  death  to  the  person  suing. 
Any  contract  or  agreement,  expressed  or  im- 
plied, made  by  an  employ^  to  waive  the  benefit 
of  this  section,  shall  be  null  and  void;  and  thia 
section  flhall  not  deprive  an  employ^  of  a  coi^ 
poration,  or  his  legal  or  personal  representative, 
of  any  right  or  remedy  that  he  now  has  by 
law." 

The  only  effect  of  the  amendment  of  section 
3559  of  the  Code  of  1892,  Is  to  aubstitate  the 
words  "any  corporation,"  in  section  l.of  said 
act  of  1898,  for  the  words  "a  railroad,"  in 
section  3559,  and  to  add,  in  section  1  of  the  act 
of  1898,  this  danss,  "or  vX.  the  Improper  load- 
ing of  cars." 

Section  193  of  the  Constitution  of  1890  was 
adopted  after  the  decision  of  the  United  States 
Supreme  Court  In  Hidsouri  B.  R.  Co.  r. 
Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  82  L. 
Ed.  107,  In  1888,  and  was  manifestly  Intended 
to  anthorise  l^islation  along  ttie  lines  held  con- 
stitutional In  that  ease— that  Is  to  aay,  to  abol- 
ish the  fellow  servant  rule  In  the  case  of  em- 
ployft  of  railroad  corporations  whose  business 
wes  known  to  be  inherently  dangerous — and  the 
purpose  of  the  last  clause  of  section  193  was  to 
extend  the  remedies  therein  provided  Ux  to  any 
other  class  of  employte  of  corporations  or  per- 
sons whose  business  was,  like  that  of  railroads, 
inherently  dangerous,  or  whose  business  was  so 
different  from  the  business  of  other  corporations 
or  persons  as  to  furnish  the  basis  for  a  clari- 
fication of  the  businesses  of  such  coritorations  or 
persons,  under  which  their  employ^  migbt  be 
permitted  to  sue  withont  reference  to  the  fellow 
servant  rule,  while  the  employes  of  coriwrations 
or  persons  not  havlnc  that  sort  of  business 
conid  not  M  me;  In  other  words,  to  permit 


a  dasslflcatlon  baaed  on  "some  difference  bear- 
ing a  reasonable  and  just  relation  to  the  act  In 
respect  to  which  the  clasBification  Is  proposed." 
Ellis'  Case,  185  U.  S.  150,  17  Sup.  Ct  25S,  41 
L.  IBd.  666.  The  nae  of  the  word  "oIom,"  In  the 
last  clause  of  section  163  of  the  Oonstltntion  of 
1890.  dearly  li^icatn  that  It  was  not  the  par- 
pose  of  the  section  to  atend  its  provislona  to 
oN  emidoyds  of  OK  persons  or  corporations,  but 
only  to  tttok  employfti  of  persons  or  corpora- 
tions as  oi>erated  businesses  between  which  and 
the  businesses  of  all  other  persona  or  corpora- 
tiona  there  exists  some  difforenoe— some  substan- 
tial difference— sucfa  as  wonld  be  held  a  warrant 
for  a  classification  conferring  upon  such  em- 
ployte  of  the  first  class,  and  denying  to  em- 
ployes of  the  latter  class,  the  benefits  of  section 
193  of  the  Constitution.  The  thought  was  that 
a  claasification  might  be  made,  giving  to  the 
employes  of  tome  corporations  and  of  some  per- 
sons the  right  to  recover,  and  denying  it  to  the 
employ^  of  all  other  corporations  or  persons, 
provided  that  classification  was  based  upon 
some  distinctive  difference  between  the  kinds  of 
business  conducted  by  the  one  set  of  corpora- 
tions or  tndividoal  employers,  and  those  con- 
ducted by  the  other  set  of  corporations  or  Indi- 
vidual employers.  Section  193  waa  itself  a 
tpeoial  cIoMijIcaMofi  of  railroad  employes,  based 
on  tiie  known  haxardons  diaracter  of  the  opera- 
titm  of  railroad  cars.  It  was  the  direct  product 
of  the  Mackey  Case,  snpnu  It  is  not,  therefore, 
to  be  supposed  that  the  last  danse  of  the  section 
meant  any  more  than  that  there  might  be  other 
classifications  of  the  eraployte  of  corporations 
or  individual  persons,  based  also  on  some  dis- 
tinguishing difference  in  the  nature  of  the  busi- 
nessee.  We  do  not  understand  the  8upr«ne 
Court  of  the  United  States,  In  ita  many  deci- 
sions on  this  subject,  to  mean  that  the  danger- 
outn&ie  of  a  particular  business  would  be  the 
only  basis  for  distingalshing  between  the  busi- 
nesses of  corporations  or  Individual  employers 
in  the  dassificetlon,  but  rath^  that  any  tub- 
atantial  difference  between  particular  businesses 
which  would  serve  as  a  reasonable  basis  for  a 
classification,  allowing  the  employ^  in  the  one 
case  to  recover,  and  in  the  other  case  not,  is 
BufBcient.  This  we  understand  to  be  the  doc- 
trine of  the  BUis  Case.  165  17.  S.  150.  17  Sup. 
Ct  266.  41  L.  Ed.  666,  and  of  the  UcOonn 
Caae.  170  D.  8.  293.  18  Sup.  Ct  694,  42  L. 
Ed.  1037,  and  of  St  Lonis,  etc.  t.  Paul,  17S 
n.  S.  404,  19  Sap.  Ot  419,  43  L.  Ed.  746,  in 
which  last  case  the  difference  was  held  to 
consist  in  the  fact  that  the  corporation  was 
engaged  In  a  public  business,  and  that  the  pub- 
lic character  of  that  business  made  a  sufiScient 
difference  for  upholding  that  statute.  Whilst 
this  case  seems  an  extension  of  the  doctrine  of 
the  Mackey  Case,  It  is  clearly  an  application 
of  the  «am0  principle.  Neither  held  that  the 
employ^  of  oil  corporations  could  he  given  thia 
right  to  recover.  One  held  that  the  employes  of 
a  railroad  corporation  might  be  given  the  right 
to  recover  because  of  the  dangerous  character 
of  that  business ;  the  other,  that  the  employ^ 
might  recover,  under  the  Arkansas  statute  in- 
volved, because  "of  the  fact  that  the  corporations 
[railroad]  were  clothed  with  a  jwANo  trmt,  and 
discharged  duties  of  pnbAic  oonsa^^t^^^j^^^ 
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ing  the  commanity  at  large" ;  It  being  said,  fol- 
lowing the  Supreme  Court  of  Arkansas,  "that 
the  regalation,  as  promoting  the  public  interest 
in  the  protection  of  employes,  to  the  limited  ex- 
tent stated,  was  properly  in  the  power  to  amend 
raserred  nnder  the  state  Constitution."  It  will 
be  (Anerred  that  this  decision  Is  crltidsed  am 
pressing  the  doctrine  beyond  Its  ntmost  legal 
tension,  In  a  not*  of  Mr.  Freeman  to  1M»  same 
case  at  the  top  ot  page  181,  92  Am.  St  Hep. ; 
bat  the  crlttclsm  should  be  rather  of  the  8a- 
preme  Gonrt  of  Arkansas  than  of  the  United 
States  Supreme  Court,  as  we  shall  show  later 
herein. 

The  act  of  1898  under  review  Is  assailed  as 
violating  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  becanse  It  denies 
— as  allef;ed-~-to  corporations  the  equal  protec- 
tion of  the  laws  in  two  respects :  First,  in  that 
it  nppliee  to  the  employes  of  all  corporations, 
without  reference  to  any  differences  In  the  re- 
Epective  basioesses  of  the  corporations;  second, 
because  it  discriminatea  between  employdi  of 
natural  persons  and  of  corporatloDO-'-and  the 
argument  Is  pat  briefly  thus  by  way  of  lllna- 
tration :  "Suppose  one  man  haa  an  Independent 
fortune^  and  hu  a  large  body  of  pine  land,  say 
In  Clarke  connty.  MIbs.,  and  being  desirous  of 
ooDTertlng  the  timber  upon  these  lands  into  lum- 
ber, and  recognising  that  the  sawmill  basiness 
la  hasardoos,  and  llke^  to  Impose  large  liability 
upon  him,  be  Incorporates  this  business  under 
the  name  of  the  Olarke  County  Sawmilling  Com- 
pany. Alongside  of  him  and  his  property  in 
Clarke  county  is  an  indiindual  owning  an  equal 
body  of  land,  who  doea  not  see  fit  to  take  this 
IKrecautiou.  Suppose  the  boilers  of  these  two 
sawmills  are  notoriously  weak,  and  all  the  em- 
ploye of  both  parties  are  aware  of  It,  and  yet 
they  continue  to  work.  Suppose,  now,  at  the 
same  time  and  from  identically  the  same  caose 
a  boiler  explosion  takes  place  in  both  mills.  The 
Olarke  County  Sawmilling  Company  would,  nn- 
der the  act  of  1898,  be  mulcted  in  damages,  but 
the  individual  would  not  be  liable."  And  it  is 
urged  that  the  act  applies  to  all  corporations, 
but  to  no  natural  persons,  and,  since  the  natural 
'  person  and  the  corporation  might  be  both  en- 
gaged In  precisely  the  same  bnsineai,  a  dis- 
crimination in  sttcA  cases  does  not  rest  on  any 
dlfferrace  bi  the  baslnea&  PoMibly  the  eleareat 
statement  of  tiw  doctrine  contended  for  by  ap> 
pelleo  is  that  stated  in  Soon  Hing  v.  Crowley, 
113  U.  B.  708.  700,  6  Sup.  Ct.  738.  28  L.  Ed. 
1145,  as  follows:  "The  discriminations  which 
are  open  to  objection  are  tboM  where  persona 
engaged  in  the  same  basiness  are  subject  to 
different  restrictions,  or  are  held  entitled  to  dif- 
ferent privileges  und«r  the  same  conditions.  Ft 
is  only  then  that  the  discrimination  can  be 
xaid  to  impair  that  equal  right  which  all  can 
<-lAim  in  the  enforcement  of  the  law."  In  the 
KIlis  Case,  supra,  it  is  said  that  the  classifica- 
tion moat  always  rest  upon  "some  difference 
which  bears  a  reasonable  and  just  relation  to 
the  act  In  respect  to  which  the  classification  is 
proposed,  and  can  r.ever  be  made  arbitrarily." 

Multiplied  citations  from  the  United  States 
Supreme  Court  could  be  made,  but  ttia  thought 
nmning  through  them  all,  as  we  understand 
them,  clearly  is  that  the  classification  is  not  to 


be  made,  except  upon  the  basia  of  some  differ- 
ence between  the  badness  of  those  favored  and 
the  bndness  of  those  not  ftTored— a  •nbstantlal 
diffmnce  warrantliv  the  clasrffieatlon.  We 
have  read  orlMoolIr  all  the  dedalons  dted  In  the 
brie&  from  tlie  United  States  Supreme  Court 
without  finding  any  decision  holding  ezpresdy 
that  a  statate  providing  that  the  employes  of  sU 
corporations  may  so  recover  can  be  nphdd. 
We  have  read  carefully,  also,  the  decisions  from 
the  state  supreme  courts  cited,  and  others  not 
cited,  by  counseL  We  will  quote  briefly  from  a 
few  of  these  to  show  that  the  line  of  distinc- 
tion is  the  one  we  have  indicated. 

In  Holden  v.  Hardy,  169  U.  S.  893,  18  Sup. 
Ct  388,  42  L.  Ed.  780,  the  court  say :  "While 
the  business  of  mining  coal  and  manufacturing 
iron  began  in  Pennsylvania  as  early  as  1716. 
and  in  Virginia,  North  Carolina,  and  Massachu- 
setts even  earlier  than  this,  both  mining  and 
manufacturing  were  carried  on  in  such  a  limited 
way  and  by  such  primitive  methods  that  no 
special  laws  were  considaed  necessary,  prior 
to  the  adoption  of  the  Constitution,  for  the 
protection  of  the  operatives;  but  In  the  vast 
proporUoM  which  these  Industries  have  since 
assumed  it  has  been  found  that  they  can  no 
longer  be  carried  on  witb  disregard  of  the  safe- 
ty and  health  of  those  engaged  In  tihem,  with- 
out spedal  protection  against  the  dangers  neoee- 
sarily  incident  to  those  onploymmtsw  In  conse- 
quence of  this,  laws  have  been  enacted  in  most 
of  the  states  designed  to  meet  these  exigendes. 
and  to  secure  the  safety  of  persons  peculiarly 
exposed  to  those  dangers.  Within  this  general 
category  are  ordinances  providing  for  fire  es- 
capes for  hotels,  theaters,  factories,  and  other 
large  buildings,  a  municipal  inspection  of  boil- 
ers and  appliances  designed  to  secure  passengers 
upon  railways  and  steamboats  against  dangers 
necessarily  incident  to  these  methods  of  trans- 
portation. In  states  where  manufacturing  is 
carried  on  to  a  large  extent,  provision  Is  made 
for  the  protection  of  dangerous  machinery 
against  accidental  contact;  for  the  cleaoliness 
and  ventilation  of  working  rooms;  for  the 
guarding  of  well  holes,  stairways,  and  elevator 
shafts;  and  for  the  employment  of  sanitary 
appliances.  In  others,  where  mining  Is  die  prin- 
cipal industry,  special  prorislon  ii  made  for  the 
shoring  up  of  dangerous  walls,  for  ventflatkm 
shafts,  bore  holes,  escapement  shafta,  means  of 
signaling  the  surface  for  supp^  of  f^h  air, 
and  the  eliminatl<m,  es  far  as  possible*  of  the 
dangerous  gases ;  for  safe  means  <A  hoisting  and 
lowering  cages ;  for  a  limitation  upon  the  nnm* 
ber  of  persons  permitted  to  enter  a  cage,  and 
that  cages  shall  be  covered ;  and  tiiat  there  ahall 
be  fences  and  gates  around  the  top  of  shafts, 
besides  other  similar  precautions.  •  •  • 
These  statutes  hare  been  repeatedly  enforced  by 
the  courts  of  the  several  states,  their  validity 
assumed,  and,  so  far  as  we  are  informed,  they 
have  been  uniformly  held  to  be  constitutltMial." 
All  the  instances  set  forth  here  illustrate  the 
principle  that  the  discrimination  in  favor  of 
certain  employ^  is  always  based  upon  some 
distinctive  ditTereoce  hi  the  bnaineas  about  whldi 
they  are  employed—*  differMce  Merimg  l»  the 
vary  natitre  of  fhe  buaineu. 

In  the  case  of  Smith  v.  LontariH^^ji^fiyllle 
Digitized  by 
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B.  Oo^,  76  Ala.  446,  the  court  ny:  **lUt  ata^ 
iit«  creates  an  entirelj  new  caoM  of  action— 
me  theretofore  anknovn.  Before  its  enactment, 
Febmary  24.  1872,  neither  tihe  father  Dor  tbe 
mother  conM  recover  damages  for  such  killbig. 
Not  only  does  the  statnte  create  a  new  eanse  of 
action,  hot  it  confines  the  right  to  maintain  sach 
a  salt  to  the  father.  If  living,  and,  if  not,  to  the 
mother.  If  neither  be  living,  no  one  dee  can 
maintain  the  saiL  And  the  etatnte  is  highly 
penal  in  Its  terms,  and  mnst  be  constrned  as  a 
penal  itatote.  Is  the  act  copied  above  coostiia- 
tional?  It  will  be  t^iserved  that  under  the 
statute  the  action  lies  only  against  certain 
claMfl>-«orp<Hratioiis  and  private  aasociatictiu  of 
persDUk  These  are  held  acoonntable  fiw  the 
WKHiffiil  acta  and  omiadmia  of  their  offlcen  and 
agents.  Individuals  engaged  in  the  same  bosi- 
neaa,  having  the  same  description  of  officers  or 
agents,  may  canse  the  death  of  a  minor  child  by 
the  wrongful  act  or  omission  of  sach  officer  or 
agents  and  there  will  he  no  liability  for  snch 
death.  To  illnstrate :  Mannfactaring  establish- 
ments, in  all  their  extensive  variety,  mining  en- 
terprisei^  cotton  compresses,  mills,  eteam  vessels, 
and  evm  railroads,  may  be  owned  end  operated 
without  Incorporation,  and  by  a  single  proprie- 
tor. These  are  not  within  the  law ;  and  for  the 
death  of  a  minor  child,  caused  by  the  wrongfol 
act  or  omission  of  an  agent  of  sach  enterprise, 
neither  the  father  nor  the  mother  can  maintain 
a  suit.  If,  however,  there  be  more  owners  than 
one,  or  if  the  enteriHise  be  lno»porated,  then 
the  statute  gives  a  right  of  aetiim  to  tlie  &tiier, 
if  liTiny,  and  to  the  netfaer.  if  he  be  dead.  This 
j/n^lm  diflerenos  tiw  statnto  makes,  although 
die  character  of  bnsineas  and  the  wnmgtui  act  or 
Mnisrion  of  tlie  agent  be  in  each  case  the  same. 
How  this  will  Work  wUl  readily  mggest  itself. 
If  tlw  employer,  being  a  single  individual,  be  not 
responsible  for  the  wrongfol  act  or  omission 
of  the  agent  he  employs,  bow  can  the  same 
act  by  the  same  agent  employed  under  the  same^ 
circumstances,  impose  a  penalty  on  tbe  innocent 
employer,  merely  because  two  or  more  owned 
the  business  and  anited  in  employing  the  agent? 
If  so,  on  what  prindple?  Is  individual  enter- 
prise less  amenable  to  legislative  surveillance 
than  assodated  capital?  Within  the  last  20 
years  very  imiwrtant  constitutional  provisions, 
federal  and  state,  have  been  adopted.  Arti- 
cle 14  of  the  amendments  to  the  Constitu- 
tion of  the  United  States  dedares  (section  1) 
that  ^o  state  aliaU  •  •  •  dwy  to  *ny  per- 
son within  its  jurisdiction  the  equal  protection 
of  tlie  laws,'  Speaking  of  this  provii^n,  Jus- 
tice S^ld,  of  the  United  Stotos  fiuprune  Gourt, 
in  Oonnty  of  San  Bbiteo  v.  Sol  P.  B.  B.,  8  Am. 
&  Bnc.  B.  R.  Oftses,  1,  said:  It  not  only  Im- 
plies tlie  right  of  each  to  restnrt  on  tbe  same 
terms  with  others  to  .  the  courts  of  the  country 
tor  the  security  of  tils  person  and  property,  the 
prevention  and  redras  of  wrongs,  and  the  en- 
forcement of  contracts,  but  also  his  exemption 
from  any  greater  burdens  or  charges  than  such 
as  are  equally  imposed  upon  all  others  under 
like  circumstances.*  8  Am.  &  Eng.  R.  R.  Gas. 
1-U,  8  Sawy.  238,  18  Fed.  722.  In  the  case 
of  Deppe  V.  Chicago,  R.  I.  &  P.  B.  Ga,  38 
Iowa,  64,  the  court  say :  'The  defendant  asked 
the  court  to  instruct  the  jury  that  the  plaintiff, 
tn  view  of  his  employment  [shoveling  dirt  at  a 


bank]  at  tlie  time  of  his  injury,  was  net  within 
the  purpose  and  i.  laning  of  the  act,  and  hence 
they  should  find  for  the  defmidant  This  was 
refused,  and  thereon  arises  the  first  anigned 
error.  It  was  said  in  the  case  of  hfcAunieb  v. 
U.  &  R.  Co.,  20  Iowa,  8S8,  which  was  an  action 
by  the  administratrix  of  a  brakeman :  "If  there 
is  an  employer  and  employee,  but  no  business 
of  a  railroad  company  to  be  engaged  in.  then 
the  case  is  not  within  the  act.  But  the  same 
liability  is  extended  by  the  act,  upoi  the  same 
terms,  to  all  in  the  same  situation."  And  in  an- 
other case,  decided  on  the  same  day  <Ney  v.  D. 
&  S.  a  B.  Go.,  Id.  347),  it  was  held  that  "in 
connection  with  railroads,  file  twm  ^en^loyee' 
applies  to  the  conductors,  agents,  snperinteod- 
ents,  and  others  engaged  in  opo-ating  the  road, 
and  the  lilce,  and  not  to  contractors  or  persona 
building  or  constructing  tiie  roadbed,  or  laying 
down  the  ties  and  rails."  It  was  under  this 
construction  of  the  language  of  the  statuto,  that 
it  was  held  constitutional,  as  before  explained.' 
But  if  the  statote  could  be  so  construed  as  to 
apply  to  all  jiersons  in  the  employ  of  railroad 
corporations,  without  regard  to  the  business  they 
were  employed  in,  then  it  would  be  a  clear  case 
of  cla««  legitUiiion,  and  would  not  apply  upon 
the  same  terms  to  all  in  the  same  situation,  and 
hence  would  be  unconstitutional,  and  manifestly 
so.  To  illustrate  :  Suppose  a  railroad  company 
employ  several  persons  to  cut  timber  on  ito 
right  of  way  where  it  is  about  to  extend  its  road, 
and  the  landowner  employs  a  like  namt>er  of 
persMis  to  cut  tlmbsr  on  a  strip  of  equal  length 
alongside  of  such  right  ot  way.  If  one  of  each 
set  of  employees  AaXi  Iw  Injured  by  the  negli- 
gence of  a  coemployee,  and  the  employee  of  the 
railroad  company  can,  under  the  statute,  nmin- 
tain  an  action  against  Us  employer,  and  tbe 
otlior  cannot,  then  it  is  desr  that  the  law  does 
not  apply  upon  the  same  terms  to  all  in  the  same 
sitoation.  The  law,  then,  would  not  have  uni- 
form operation,  but  would 'be  violative  of  the 
Constitution,  just  as  much  as  a  law  that  should 
prescribe,  under  the  same  drcomstances,  differ- 
ent liabilities  for  merchants,  for  mechanics,  add 
for  laborers.  The  manifest  purpose  of  the  stat- 
uto was  to  give  its  benefits  to  employees  engaged 
in  the  hazardous  business  of  operating  railroads. 
When  thus  limited,  it  is  constitutional;  when 
extended  further,  it-  becomes  unconstitutional," 
We  must  confess  that  the  argument  upholding 
the  constitutionality  of  the  statute  before  us  is 
wceptionally  able,  and  presents  many  objections 
to  the  view  we  liave  steted,  but  objections  all  of 
wbidi  we  think  answwable.  For  example,  it  is 
said,  first,  that,  since  the  act  of  1898  is  amend- 
atory of  section  8669  Of  the  Code,  tbe  court 
would  be  warranted  in  limiting  the  words  "any 
corporation"  to  snch  corporations  aa,  like  rail- 
roads, are  engaged  In  a  hazardous  business. 
The  argument  is  that,  since  section  3669  applies 
alone  to  railroads,  and  since  the  only  pertinent 
amendmmt  is  the  change  of  ttie  words  "a  rail- 
road" into  the  words  "any  corporation,"  the  act 
retoining  bodily  the  language  used  in  aection 
3659  as  applicable  to  railroads  only,  the  act  of 
1808  must  mean.  In  the  use  of  the  words  "aiaj 
corporation,"  any  corporation  ejusdem  generis 
with  railroad  corporations— corporations  of  that 
kwd,  whose  business  is  hazardous.  But  the 
complete  answer  to  this  very  ingenious  .sogges- 
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tion  Is  that  the  method  of  amending  a  statute 
has  been  changed  by  section  61  of  the  Constitu- 
tion, so  as  to  make  the  whole  of  the  law  on  the 
subject  appear  Id  the  amendment;  so  that  the 
only  form  la  which  we  have  section  8559  is  in 
section  1  of  said  act  of  1808.  The  language  Is 
that  "section  3559  of  the  Code  of  1892  be 
amended  so  that  the  same  shall  read  as  follows, 
to  wit :  Every  employ^  of  any  corporation,"  eta 
Section  3559  doea  not  exist  in  the  body  «f  onr 
law,  except  as  set  ont  In  section  1  of  tbe  act  of 
1898.  Another  objection  to  this  view  is  that  it 
would  liave  iKen  extremely  easy,  if  auch  had 
been  the  l^islative  purpose,  to  hare  said,  "J9v- 
ery  tmplovt  of  anv  corporaUon  vohoM  hnumeti 
ia  inherently  dangeroua."  We  think  we  must 
read  the  language  as  the  Legislature  has  written 
it,  and,  so  read,  the  Legislature  clearly  meant  to 
extend  the  remedy  to  tiie  employ^  of  all  corpo- 
rations, without  refereoce  to  any  distinction  ex- 
isting between  the  difC«rent  bnainesMS  of  eor- 
poratiooa. 

Second.  Id  respect  to  the  cases  of  Pittsburg 
C,  C.  &  St.  L.  R.  Co.  T.  Montgomery,  152  Ind. 
1.  49  N.  E.  582,  71  Am.  St.  Rep.  301.  and 
Tullis  V.  Lake  R.  R.,  175  U.  S.  348,  20  Sup. 
Ot  136.  44  L.  EM.  192,  It  Is  very  earnestly  in- 
sisted that  the  Tullis  Case,  175  U.  S.  360,  20 
fiup.  Ot.  136,  44  L.  Ed.  192,  upholds  the  view 
that  a  statute  like  this,  applicable  to  all  corpo- 
rations, is  not  anconstitntlimal ;  and  it  is  said 
tliat  these  two  cases  further  uphold  the  Tiew 
that  the  court  may,  by  a  process  of  judicial  In* 
dudon  and  exclusion,  look  to  the  ovideaoe  to 
eaoh  COM  to  determine  in  that  way— from  the 
evidence,  tKoviing  the  nature  of  the  htuineee^ 
whether  any  particular  corporation  falls  within 
or  without  the  eonatitutloDal  line  of  demarka- 
tlon.  This  argument  for  appellant  is  put  with 
such  cleamees  and  power  that  we  do  not  think 
the  presentation  could  be  improved  upon,  and 
so  we  quote  It  entire.    Says  learned  counsel : 

"The  mere  fact  that  natural  persons  are  not 
included  In  the  act  does  cot  render  it  obnoxious 
to  the  provisions  of  the  fourteenth  amendment 
If  so,  why  does  the  Supreme  Court,  in  the  case 
of  Tullis  T.  Lake  R.  R.  Co.,  175  U.  S.  348,  20 
Sup.  Ct  136.  44  L.  Ed.  192,  uphold  almost  a 
similar  statute  as  to  railroads?  The  language 
of  the  Indiana  act  was  'Railroad  and  other  cor- 
poratlona.*  It  did  not  -  include  individuabi. 
There  are  a  number  of  individaals  in  the  United 
States  who  have  the  means  to  operate  railroads, 
and  doubtless  there  are  instanoes  where  rail- 
roads are  owned  and  operated  by  individuals ; 
yet  the  Supreme  Court  of  the  United  States,  in 
the  above  cited  case,  holds  such  legislation  as  is 
under  consideration  now  not  in  contravention 
of  the  Constitution.  The  illustration  of  oppos< 
ing  counsel  will  apply  just  as  forcibly  to  an  in- 
dividual operating  a  railroad  as  it  does  to  a 
Sawmill  and  commercial  corporation.  The  case 
of  Tullis  V.  Lake  R.  R.  Co.,  175  U.  S.  348,  20 
Sup.  Ct.  136,  44  L.  Ed.  192,  Is,  we  think,  in  point 
to  uphold  the  constitutionality  of  the  act  under 
consideration.  While  the  court  doet  use  the  lan- 
guage that,  considering  the  act  of  Indiana  as 
applying  only  to  railroad  corporations,  it  cannot 
be  regarded  as  in  conflict  widi  the  fourteenth 
amendment,  yet  it  is  evident  that  the  court  in- 
tended to  convey  the  Idea  that  it  was  not  called 
upon  to  consider  it,  except  so  far  as  railroad  cor- 


porations were  concerned,  and  it  ts  not  to  be  tak- 
en at  all  as  an  Intimation  that  it  would  hold  the 
act  of  Indiana  unconstitutional  as  to  other  cor- 
porations.  The  only  ground  upon  which  counsel 
attacks  the  act  of  1898  is  that  it  does  not  ex- 
tend its  provisions  to  natural  persons,  and 
therefore  it  Is  class  legislation;  and  the  court, 
in  its  order  remanding  the  case,  seems  to  inti- 
mate that  the  fact  that  natural  persons  are  not 
included  in  the  act  would  render  it  unconstitu- 
tional, as  it  applies  to  all  corporations  and  to 
no  natural  persona,  But  on  this  point  the  case 
of  Tnllls  V.  Lake  R.  B.  Co..  175  U.  S.  S4S,  20 
Sup.  Cb  186,  44  L.  Ed.  192,  it  seems  to  me,  is 
decUdve.  If  the  fact  that  the  omission  from  the 
act  of  natural  persons  would  render  the  act  in 
conflict  with  the  fourteenth  amendment,  then 
the  court  would  have  said  tliat  the  act  imposed 
liabilities  and   restrictions  upon  corporations 
operating  railroads,  but  did  not  impose  the  same 
liabilities  and  restrictions  upon  natural  persons 
operating  railroads,  and  was  therefore  unconsti- 
tutional.   If  the  addition  of  the  words  'natural 
persons'  to  the  act  of  1898  under  consideration 
would  make  It  coMistent  with  the  provisions  of 
the  fourteenth  amendment,  as  the  court  would 
seem  to  think,  and  counsel  for  appellee  undoubt- 
edly think,  then  the  omission  of  the  words  'nat- 
ural pwsone'  from  the  Indiana  act  construed 
in  Tullis  V.  Lake  R.  R.  Co.,  supra,  should  cer- 
tainly have  rendered  the  Indiana  act  obnoxious 
to  the  fourteenth  amendment ;  yet  the  Supreme 
Court  of  Uie  United  States  did  not  so  hold.  It 
seems  to  me  there  is  no  escape  from  this  argu- 
ment.   *    *    *   At  first  thought  I  was  im- 
pressed with  the  fact  that  It  was  absurd  to 
make  the  constitutionality  of  the  act  depend  up- 
on the  evidence  deduced  in  each  particular  case; 
but,  after  considering  the  matter,  I  have  come 
to  the  conclusion  that  that  is  what  the  court  or 
Legislature  does,  when  it  says,  as  It  did  in 
Tullis  V.  Lake  R.  R.  Co..  175  U.  S  848.  20  Sup. 
Ct  136,  44  L.  Ed.  192,  that  the  business  was 
dangerous.   The  act  simply  says  'railroad  cor- 
porations,* and  the  court  says  that  the  Legis- 
lature had  the  right  to  restrict  such  corpora- 
tions in  their  dealings  with  their  employ^,  be- 
cause of  the  dangerous  and  hazardous  character 
of  the  employment  and  business  In  which  such 
c(»porations  are  engaged.    But  how  do  you 
know  that  railroad  corporationB  are  mgaged  in 
a  dangerous  and  baiardoua  business?  You  mast 
know  it  elthw  as  a  matter  of  general  Imowledce 
or  from  the  teatimony  of  witnesses  In  any  par- 
ticular case.  If  the  court  takes  cognisance  from 
general  knowledge  that  a  railroad  corporation  la 
engaged  in  a  dangerous  and  hazardous  business 
to  Its  employ^,  why  can  It  not  take  notice  from 
general  knowledge  that  a  corporation  engaged  In 
the  manufacture  of  oil  from  cotton  seed,  or  of 
furniture  from  various  woods.  Is  engaged  in  a 
hazardous  business?  If  the  court  does  not  know 
this  of  its  own  general  knowledge,  what  is  the 
objection  to  ascertaining  It  from  the  facts  of 
each  particular  case  as  testified  to  by  witnesses? 
It  would  be  Impossible  fOr  the  L^islature  to 
have  enumerated,  eo  nomine,  each  and  every  cor- 
poration to  which  it  is  Intended  the  act  should 
apply.    If  it  did  not  do  this,  then  there  were 
only  two  courses  to  pursue :  To  say  'all  corpora- 
tions using  the  dangerous  agency  of  steam  in 
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would  have  to  take  cognizance,  from  general 
knowledge,  that  any  specific  corporation,  from 
its  name  or  the  character  of  its  basineas.  naed 
flteem  in  operating  its  machinery,  or  else  would 
have  to  inform  itself,  as  to  this,  from  testimony 
of  witnesses  in  any  given  caae.  If  the  Legisla- 
tnre  shonld  puraoe  the  only  other  coorae,  to  wit, 
of  saying  'any  corporation,'  and  the  court  should 
deem  that  there  might  be  some  corporation  to 
which  it  would  be  anconstitutiooal  to  apply 
such  an  act,  then  what  is  the  objection  to  deter- 
mining, either  from  general  knowledge  or  the 
specific  testimony  of  witnesses,  that  such  corpo- 
ration falls  within  the  terms  of  the  act,  eoiuti- 
tntionally  or  nnconstitationall;,  accondiiu  to 
the  fact  whether  or  sot  It  is  engaged  In  a  bnsi* 
ness  hasardons  and  dangeroos  to  Its  employ^?" 

We,  however,  think  the  meaning  of  the  Tnllls 
Case  is,  distinctly,  that  if  the  Indiana  statute 
had  not  had  in  it,  on  iti  face,  the  words  "raiU 
road  corporations,"  it  would  have  been  held  by 
the  Supreme  Court  of  the  United  States  uncon- 
stitntional.  It  is  true  the  objection  in  that  case 
was  made  that  it  was  nnconstitational  fiecauae 
the  language,  "railroad  corporations  and  other 
corporations,"  was  exactly  equivalent  to  the 
words  "all  corporations,**  which  would  present  a 
statute  just  like  our&  Bat  it  is  to  be  distinctly 
noted  that  the  Indiana  Supreme  Court  held,  and 
the  United  States  Supreme  Court  counted  on 
that  holding,  that  that  objection  could  not  be 
made  by  a  railroad  company;  In  other  words, 
the  Indiana  Supreme  Court  declined  to  enter- 
tain the  objection,  aince  the  party  making  the 
oh^tlon  was  a  railroad  corporatitm,  and  the 
Supreme  Court  of  the  United  States  accepted 
the  state  Supreme  Gourt*s  construction  <^  Its 
state's  statute.  The  words  ''railroad  corpora- 
tion** appearing  also  on  tiie  face  of  the  statute, 
as  to  the  objection  that  individuals  own  rail- 
roads, and  that,  consequently,  the  Supreme 
Court  of  the  United  States  in  TuUis  Case,  su- 
pra, must  be  assumed  to  have  held  that  such 
legislation  is  valid,  thou^  applying  to  oorporo- 
tiona  owning  railroads,  and  not  to  mdivCiuatt 
owning  railroads,  although  both  are  In  exactly 
the  same  business,  we  mast  confess  that  it  Is 
extremely  difficult  to  make  answer  for  the  Su- 
preme Oourt  of  the  United  States.  It  may  be 
that  the  instances  of  individual  ownership  of 
interests  so  vast  aa  railroad  Interests  usually 
are  are  so  very  rare  as  not  to  have  been  thought 
worthy  by  the  Supreme  Court  of  the  United 
States  of  special  consideration,  though  this  8ute< 
ly  ought  not  to  affect  the  principle.  At  all 
erents,  it  Is  too  plain  fw  dd>ate  that  In  sU  the 
decisiooB  of  the  federal  Suiveme  Court  the 
ground  on  which  such  legislation  as  this  has 
been  vindicated  Is  some  essential  and  substantial 
difference  between  the  businesses  of  the  corpora- 
tions favored  and  the  businesses  of  the  corpora- 
tions discriminated  against 

Third.  But  the  most  difficult  propoaltioo  to 
answer,  made  by  learned  counsel  for  appellant, 
is  this:  that  the  Supreme  Court  of  the  United 
SUtes,  in  Chicago  R.  R.  Co.  v.  Pontius,  157 
U.  S.  209.  IS  Sup.  Ct  585,  89  L.  Ed.  676.  held 
that,  in  severing  the  unconstitutional  from  the 
constitutional  parts  of  a  statute,  a  court  may, 
altbongh  the  language  of  the  statute  clearly 
embraces  sQ  corporations,  effect  such  severance, 
^  iocJeinf  to  As  avMenos  w  mch  portioiiiarosM, 


and  thus  "judicially  excluding  or  Including"  a 
particular  corporation,  according  as  the  evidence 
in  each  case  may  show  that  the  business  of  such 
corporation  does,  or  does  not,  bring  It  within  the 
purview  of  the  statute.  The  statute  of  Kanans 
in  that  case  Is  as  follows:  "Every  railroad 
company  organized  or  doing  business  in  this  state 
shall  be  liable  for  all  damages  done  U>  any  em- 
plojf^  of  such  company,  in  consequence  of  any 
negligence  of  its  agents,  or  by  any  mismanage- 
ment of  its  engineers,  or  employes,  to  any  per- 
sons sustaining  such  damages.*'  And  the  court 
said:  "It  is  now  contended  that  tiie  plaintiff 
was  a  bridge  builder ;  that  this  legislation  only 
applied  to  employte  exposed  to  the  peculiar  haz- 
ards Incident  to  the  use  and  operatiMi  of  rail- 
roads ;  tliat  the  railroad  could  not  be  subjected 
to  any  greater  liability  to  its  employes,  who 
were  engaged  In  building  Its  bridges,  than  any 
other  private  individual  or  corporation  engaged 
In  the  same  bnslnees ;  and  that  the  statute  had 
been  so  construed  in  this  case  aa  to  make  the 
company  liable  to  its  employ^,  when  engaged 
In  building  its  bridges,  notwithstanding  Mdge- 
Tmilding  was  not  accompanied,  and  had  not  been 
treated  by  such  legislation  as  accompanied,  by 
peculiar  perils,  thus  discriminating  against  the 
particular  corporation,  irrespective  of  the  char- 
acter of  the  employment,  in  contravention  of  the 
fourteenth  amendment  But  the  dlffcull7  with 
the  argument  is  that  the  Supreme  Court  found 
upon  the  facta  that,  although  the  plaintiff's  gen- 
tral  employment  was  that  of  a  bridge  carpenter, 
he  was  engaged  at  the  time  tlie  accident  oo> 
cnrred,  not  in  bulWng  a  bridge,  but  in  loading 
timber  on  a  ear  for  tranapmrtatlon  over  tiie 
line  of  defendant's  road ;  and  Uo.  P.  B.  R.  Co. 
T.  Haley,  26  Ean.  35,  Union  Pac.  R.  Co.  v.  Har- 
ris. 83  Kan.  416,  6  Pac.  671,  and  Atchison.  T. 
&  S.  F.  R.  Co.  V.  Koehler,  87  Kan.  463, 15  Pac. 
&G7,  were  cited,  in  which  cases  It  was  held  tliat 
a  peoaon  employed  upon  a  construction  train  to 
carry  water  for  the  men  working  with  the  train, 
and  to  gather  up  tools  and  put  them  in  the 
caboose  or  tool  car,  a  section  man  employed  by 
a  railroad  company  to  repair  its  roadbed,  and  to 
take  up  old  rails  out  of  ita  track  and  put  In  new 
ones,  and  a  person  injured  while  loading  rails 
on  a  car  to  be  taken  to  other  portions  of  com- 
pany's road,  were  all  within  the  proviaiona  of 
the  act  in  question,  and  the  court  said :  'In  this 
ease  the  plaintiff  was  Injured  while  on  a  car  as- 
sisting In  loading  timbers  to  be  transported  over 
tlie  defendant's  road  to  aome  otba  point  The 
mere  fact  that  the  plaintiff's  regular  employment 
was  as  a  bridge  carpenter  doea  not  affect  the 
case,  nor  does  It  matter  that  the  road  was  newly 
constructed,  or  whether  it  was  In  regular  opera- 
tion or  not  The  injury  happened  to  the  plain- 
tiff while  he  was  engaged  In  labor  directly  con- 
nected with  the  oi>eration  of  the  road,  and  the 
statute  applies,  even  though  it  should  be  given 
the  construction  counsel  places  on  It.*  And  see 
Chicago,  R.  I.  &  P.  B.  Co.  Stahley,  62  Fed. 
363,  11  a  0.  A.  88.** 

It  Is  certainly  true  that  in  the  cases  dtsd 
from  Kansas,  as  also  the  case  we  have  hereto- 
fore referred  to  of  Deppe,  supra,  and  also  In  the 
two  cases  of  McAunlch  and  Ney  v.  R.  R.  Co-, 
20  Iowa,  338,  347,  the  court  did  look  to  the  wi- 
denco  to  see  whether  the  person  suing  was  or 
was  not  an  employ^,  and,  tQrtbfg^  MboAfA^ 
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dioagli  M  employ^  be  mu  mkA  an  employe  u 
wu  actnallT  tng&g^  at  the  time  In  the  op»a< 
tive  Mrrfce  of  the  raUroed ;  that  ie,  eenrfee  con- 
neeted  with  the  mnnlnf  of  the  cam.  It  mtcbt 
Im  said  timt  tbe  thing  which  dlstingalshes  that 
etatnte  from  onn  il  that  in  the  Kansas  statute 
and  the  Iowa  atatnte  the  words  'Railroad  com- 
pany" apitear  on  the  face  of  the  statate,  and 
tliat  in  all  these  casee  from  Kansas  and  Iowa 
the  courts  had,  therefore,  statntes  on  the  face 
of  which  the  words  "railroad  company"  appear- 
ed, and  that  as  the  court  judicially  knew  that 
the  business  of  railroading  was  a  hazardooa 
basineas.  inherently  such,  and  aa  the  statute  was 
hence  the  exact  equivalent  of  a  statate  framed 
thus,  "Every  employe  of  any  corporation  or  in- 
dividoal  whose  businesa  is  inherently  danger- 
ous," therefore  all  the  court  did  was  to  see,  from 
the  evidence,  whether  the  employ^  was  an  em- 
pIoy«  of  a  railroad  corporation ;  tiiat  la,  eqalva- 
lently,  of  a  corporation  whose  business  was  In- 
herently dangowis.  In  other  words,  those 
courts  might  say—and  this  would  he  the  control- 
ling tlionght  on  that  view— that  tliey  found  the 
boundary  by  which  1o  eeoef  In  the  language  of 
the  atatnte  itself,  "railroad  company,"  and  all 
that  th^  Io<Aed  to  the  evidence  for  was  to  be 
sure  that  the  particular  employ^  was  an  em- 
ployS  of  the  kind  of  corporation  named  in  the 
statute;  and  hence  those  courts  would  say  that 
in  none  of  these  decisions  did  the  court  sever 
the  oncoostitutional  provisions  of  the  statute 
from  the  constitutional,  by  looking  to  the  evl* 
dence.  but  solely  by  the  words  "railroad  com- 
pany" found  on  the  face  of  the  statutes. 

We  have  said  that  above  line  of  thought  might 
be  indulged  in,  for  the  purpose  of  supporting 
the  deeiidons  of  the  Supreme  Courts  of  Kansas 
and  Iowa  In  the  construction  of  their  statutes. 
And  we  may  say  that  ttiat  line  of  thought  might 
bo  also  invoked  In  the  hope  of  supporting  the 
following  cases :  Leep  r.  St  Louis.  I.  M:  ft  S.  B. 
Co.,  68  Axk.  407, 2S  B.  W.  7Cs  23  L.  R.  A.  264, 41 
Am.  St  Bep.  109,  and  St  Louis,  etc.,  v.  Paul,  64 
Ark.  88,  40  S.  W.  705,  87  L.  E.  A.  604,  62  Am. 
St  Rep.  164,  and  also  Minneapolis  ft  St  L; 
B.  Co.  T.  Herriek,  from  Minnesota,  affirmed 
127  U.  S.  210,  8  Sup.  Ct  1176,  32  L.  Ed.  109, 
and  Chicago  R.  R.  t.  Pontius,  157  TJ.  B.  209, 
16  Sup.  Ct  686,  30  L.  Ed.  676,  affirmed  from 
tbe  Supreme  Court  of  Kansas.  But,  with  all 
deference,  it  is  impossible  for  us  to  regard  any 
of  these  decisions  as  sound  on  thit  point.  The 
court  did  not,  in  those  cases,  sever  tbe  statute, 
M  as  to  divide  conEtitutional  provisions  from 
unbonatitutional  provisions.  The  act  of  the 
court  in  each  and  every  one  of  these  cases  was 
distinctly  not  a  severance  of  a  statute,  separat- 
ing constitutional  from  unconstitutional  provi- 
sions in  the  Btatutft;  all  of  the  provtaiona  ap- 
pearing upon  the  face  of  the  ststate.  The  act  of 
the  court  was  an  alleged  Judicial  limitation  of 
gmer^lwrit  In  a  statnte,  ij/the  evtdmoe  in  each 
case,  so  es  to  bold' one  employ^  within,  and  an* 
other  employ^  without,  such  geneifal  words.  Lffli^ 
itation,  by  judicial  construction  is  not  teveranoe 
of  a  statnte.  Severance  of  a  statute  takes  place 
'Oftip  where  both  sets  of  provisions,  constitntion- 
al  and  unconstitutional,  appear  upon  fhe  face  of 
the  statate  itself,  and  the  court  separates,  if  the 
ptoVi^ona  are  not  interdependent,  the  constitu- 
donfa)'  from  the  UDOonstitutional,  and  strikes 


from  the  statute  die  unconstitntional  pro  visions, 
leaving  the  constitutional  provisions  In  tbe  stat- 
ute. Bat  wbers,  as  in  all  these  cases,  there  are 
just  too  gm«rat  words,  *^a«y  enHtloy^**  what 
the  court  does  is  simply  to  look  to  the  evidence 
in  each  ease,  and  from  that  evidence  determine, 
not  &om  the  provisions  on  the  fooe  of  the  stat- 
ute, whether  the  particular  employ^  is,  or  is  not, 
the  hind  of  employ^  falling  within  the  supposed, 
not  the  declared,  intent  of  the  act  that  fur- 
nishes a  case,  not  for  a  sererance  of  a  statute, 
but  for  the  limitation,  by  alleged  Judicial  con- 
struction of  general  words,  by  the  evidence  in 
the  ease.  We  say  alleged  judicial  construction. 
We  think  it  is  judicial  legislation.  The  latter^ 
that  Is  to  say,  the  so-called  limitation  by  judicial 
construction  ;  judicial  legislation  as  we  conceive 
it — ^is  never  permissible.  And  hence  we  think  all 
the  decisions  we  have  referred  to  on  this  point 
clearly  unsound.  Tbe  difficult?  Is  In  finding  the 
true  test  as  to  when  a  statute  may  be  severed. 
That  test  clearly  Is  this:  That  whenerer  tbe 
court  finds  on  the  face  of  a  statate  a  number 
of  liferent  provisions,  some  constitutional  and 
some  unconstitutiDnal,  there  it  may  Sever,  if  they 
be  not  interdependent,  between  these  provisions, 
striking  out  the  anctmstitutional ;  and,  let  it  be 
marked,  that  in  every  such  case,  there  Is  some- 
thing to  «etTcr  between  on  the  face  of  tSio  stat- 
ute. That  is  what  is  meant  by  the  severance 
of  a  statute.  But  wherever  a  court,  in  order  to 
uphold  the  provisions  of  a  statute  as  consti- 
tutional, has  to  interpolate  in  such  statute  pro- 
visions not  put  there  by  tbe  Legislature,  In  or- 
der, by  such  interpolation,  to  make  the  provision 
which  the  Legislature  did  put  there  constitution- 
al, this  Is  no  case  of  severance,  in  any  proper 
legal  sense;  n<Hr  is  it  in  any  legal  or  topical 
sense,  a  proper. 'Umif  of  ion  of  the  provlsltuis 
which  are  in  a  statate  by  Jadtdal  construction. 
Such  action  bp  a  court  i$  nottin^  Ism  than 
dicial  legislation  pure  and  simple. 

That  we  have  stated  tbe  true  test  dearly  ap- 
pears from  two  dedstons  of  the  United  States 
Supreme  Court :   The  first  U.  8.  t.  Reese.  23 
L.  Ed.  566,  where  the  court  say,  as  to  the 
test  of  severance  of  a  statute,  'M:he  proposed  ef- 
fect is  not  to  be  attained  by  striking  out  or  dis- 
regarding, tbe  words  that  are  in  the  section, 
but  by  inseriinp  those  which  are  not  now  there. 
The  Question,  then,  to  be  determined,  is  wheth- 
er we  can  introduce  words  of  limitation  into  a 
penal  statute,  so  as  to  make  it  specific,  when, 
as  expressed,  it  Is  general  only.    It  would  cer- 
tainly be  dangerous  if  tbe  Legislature  could  set 
a  net  large  enough  to  catch  all  possible  offenders, 
and  leave  it  to  the  courts  to  step  inside,  and  say 
who  could  be  rightly  detained,  and  who  could  be 
set  at  large.   This  would,  to  some  extent,  sub- 
stitute the  Judidal  for  the  legislative  deportment 
of  the  government**  And  consult  carefully  the 
cases  cited,  referring  to  tbe  Reese  Case,  set  oat  In 
Rose's  Notes,  at  page  789.  The  other  cose,  not 
referred  to  by  any  of  the  counsd  Is  the  eaae  of 
Baldwin  v.  ^anks,  120  tT.  S.,  at  pages  685-090. 
7  Sup.  Ct  956. 763, 32  L.  Ed.  766,  to  which  we  call 
critical  attention.   The  court  say :  "In  U.  S.  t 
Harris,  106  U.  S.  629,  1  Sup.  Ct  601,  27  L.  Ed. 
290,  it  wa.q  decided  that  this  section  was  ancon- 
Stitutional.  as  a  provision  for  the  punishment  .of 
conspiracies  Of  tbe  character  therein  mentioned 
I  wiM4n  a  state.   It[il^,f^  J^Ofc^^lie^grnjhai 
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tn  tJMi  case  Qxt  conaplracj  charged  was  by  per- 
sons in  a  state,  asainst  a  dtiien  of  the  United 
States  and  of  the  state,  to  deprive  him  of  the 
proiectioa  he  was  entitled  to  onder  the  laws  of 
that  state,  no  special  rights  or  privileges  aris- 
ing under  the  constitntJon,  laws,  or  treaties  of 
the  United  States  being  involved ;  and  it  is  ar- 
goed  that,  altbonyh  the  section  be  valid  so  far 
as  tueh  an  offenM  Is  Mmcerned,  It  Is  good  for  the 
pnoiahiaent  those  who  conspire  to  deprive 
olisM  of  l^e  rights  guarantied  to  them  In  a 
stettt  b7  the  treaties  of  the  United  States.  In 
support  of  this  argument,  reliance  is  had  on  the 
well-settled  rule  that  a  statute  may  be  in  part 
constitutional,  and  In  part  unconstitutional,  and 
that,  under  some  eircnmstancea,  the  part  which 
is  constitaUonal  will  be  enforced,  and  only  that 
which  is  unconstitutional  rejected.  To  give  ef- 
fect to  this  rale,  however,  the  por*«— that  which 
la  constitutional,  and  that  which  is  unconstitu- 
tional— must  be  capable  of  separation,  so  that 
each  may  be  read  by  itself.  This  statute,  con- 
sidered as  a  statute  punishing  conspiracies  in 
a  state,  is  not  of  that  character;  for  in  that 
connection  it  has  no  parta,  within  the  meaning 
of  the  rule.  Whether  it  ta  separable,  so  that  it 
can. be  enfcwced  In  a  territory,  though  not  in  a 
Btetft,  is  qnite  anothor  question,  and  One  that 
we  am  not  now  called  on  to  decide^  It  proridei^ 
fat  general  tarns,  for  the  punishment  <A  all  those 
who  etmspire  tm  the  purpose  of  dq^rlrlng  any 
pttson,  or  any  class  9i  persons,  of  the  l^al  pro- 
tection ti  the  laws,  or  of  sqdbI  privileges  or  im- 
munities under  tlie  laws.  A  tingle  provision 
[like  the  two  words  In  this  statute],  wliich  makes 
up  the  lohole  section,  embraces  those  who  con- 
spire against  citizen*,  as  well  as  those  who  con- 
spire against  slteM— those  who  conspire  to  de- 
prive one  of  his  rights  under  the  laws  of  a  atate, 
and  those  who  conspire  to  deprive  him  of  bis 
rights  imder  the  Oonatitution,  Iate«,  or  treatise 
of  the  Vnited  State:  The  limitation  which  is 
sought  must  be  made,  if  at  all,  by  ootutrsofioA, 
not  by  aeparation.  This,  It  has  often  berai  de- 
dded,  <■  mot  enough." 

This  language  is  decisive  of  the  unsoundness 
of  the  view  taken  by  the  Supreme  Courts  of 
Iowa,  Kansas,  Arkansss,  and  Ohit^  cited  abOTfc 
Bnt,  it  may  be  said,  were  not  all  thsss  esses  af- 
firmed by  ths  Biq>reme  Court  of  the  United 
States?  Certainly.  Bnt  why?  That  Is  made 
eztremdy  plain  Iqr  the  Suiweme  Obnrt  of  the 
United  States  In  TnlUs  t.  B.  R.,  44  L.  Bd.  st 
page  194,  and  Waters-FIwce  Oil  Co.  T.  Texas, 
177  U.  8.  28,  20  Sup.  Ct  518,  44  L.  Bd.  657. 
Chief  Justice  Fuller  in  the  fwmer  says  the  Sa- 
jireme  Court  of  the  United  Statea  accepted  the 
construction  of  the  Arkansas  Supreme  Court, 
"hecauae  that  court  had  to  decided,"  and  also 
distinctly  says  that  the  decision  of  tbe  Supreme 
Conrt  of  Indiana  in  Pittsburg,  C,  C.  &  St.  L. 
R.  Co.  v.  Montgomery,  152  Ind.  1.  49  N.  B.  582, 
71  Am.  St  Bep.  301,  was  affirmed  beooiMe  the 
Supreme  Court  of  the  United  States  was  bound 
to  accept  the  construction  put  upon  an  Indiana 
statute  by  the  Supreme  Court  of  Indiana.  The 
Tei7  point  expressly  argued  In  the  TolUs  Case 
wM  that  the  Snjmme  Court  of  tite  United 
States  shonld  lurid. tlie  Indiana  statute  nnconsti- 
tntional,  notwithstanding  the  dedsion  on  tiw 
Kansas,  Iowa,  and  Ohio  statates,  becanse  of 
th»  particular  pliraseology  of  the  Indiana  stat* 


ute;  but  Chief  Justice  Fuller  said  that  that 
view  asked  the  United  States  Supreme  Court 
"to  disregard  the  interpretation  of  a  state  stat- 
ute by  the  court  of  last  resort  of  a  state,  and, 
by  adverse  construction,  to  decide  that  tbe  state 
law  was  repugnant  to  tbe  Constitution  of  the 
United  States.  But,"  said  the  Chief  Justice, 
"tbe  elementary  rnle  la  tliat  this  conrt  accepts 
the  interpretation  of  a  statute  of  a  stale  affixed 
by  tbe  court  of  last  resort  thereto.**  And  so, 
in  Waters-Pieroe  Oil  Go.  t.  Texas,  the  court 
was  asked  to  apply  ths  doctrine  of  the  Beese^ 
Harris  and  Franks  Cases  to  the  Texas  statote, 
and  hold  it  violative  of  tte  fourteenth  amend- 
ment Tliis  statute  provided:  "Every  foreign 
corporation  violating  any  of  the  proviaione  of 
thia  act,"  etc.,  just  as  the  Kansas  and  other 
statutes  had  said  "railroad  corporations"  should 
be  liable  to  all  their  employ^  without  reference 
to  whether  engaged  in  its  operative  service  or 
not  The  Texas  Court  of  Civil  Appeals  held 
that  they  could  separate  this  language,  "any  of 
the  provisions  of  this  act,"  into  such  provisions 
as  related  to  local  commerce,  and  such  as  r^ted 
to  interstate  commerce,  and  so  upheld  their  act 
Clearly  thia  was  no  aeverance  of  the  act  It  was 
putting  into  the  act  words  not  there.  It  was  de- 
termining &y  the  evidenoe  in  each  oaae,  whether 
the  commerce  was  local  vr  intestate.  And 
henoe  the  earnest  inristmoe  fw  ths  application 
<tf  the  doctrine  of  tbe  Bews  and  other  cases 
cited  above.  But  what  was  tbe  reiOy  of  the 
United  States  Supreme  Court?  Ttiat  In  those 
cases  the  interpretation  of  certain  statntes  of  ttie 
£/fMfed  8tatea  was  involved,  and  that  the  Su- 
preme Conrt  of  tbe  United  States,  interpreting 
them  and  expressing  Its  ovon  opinion  orvtsojly, 
as  to  whether  this  sort  of  so-called  severance 
could  be  Indulged  in,  distinctly  held  that  it  oovM 
not  J  but  that,  if  the  Texas  Court  of  Civil  Ap- 
peals chose  to  pot  thai  aort  of  construction  on 
ita  statute,  the  United  States  Supreme  Court 
wss  hound  to  accept  that  construction,  and  had 
no  power  to  do  any  more  than  to  determine 
whether  the  statute,  to  oonatrued,  violated  the 
fourteenth  amendment  Says  Justice  McKenna, 
speaking  fw  tlie  court:  "The  courts  of  Texas 
have  like  powtf  U  interpretins  the  statntes  of 
IvaoL  What  then  aag  the  statutes  of  that 
state  mean,  we  mm$t  aooept  them  to  mean, 
whether  it  is  declared  by  UmlUng  tbe  objects  of 
their  general  language,  or  ifj  sq^araUng  their 
provirions  into  valid  and  invalid  parte,"— citing 
the  very  cases  we  have  just  referred  to,  the 
Tnllis  Case  and  the  Paul  Case. 

It  is  perfectly  obvious  to  our  minds,  from  the 
Reese  Case  and  Harris  Case  and  the  Franks 
Case,  on  the  penal  and  ormtnal  side  of  the  law, 
as  well  as  from  Keolmk  Packet  Co.  v.  City  of 
Keokuk,  24  L.  Ed.  377,  and  the  many  cases  re- 
ferred to  in  Judge  Rose's  Notes  in  the  appendix 
to  that  volume,  citing  the  Keokuk  Case,  on  the 
civil  side  of  the  law,  that  the  Supreme  Court 
of  the  United  States  distinctly  holds,  m  ita  oton 
vievj,  that  the  sort  of  fsoeronos,  or  the  sort  of 
so-called  limitation  by  judldai  conBtmetlon, 
where  tbe  conrt  determines,  by  the  evidence  in 
each  case,  is  not  allowable.  Tbe  dbtinetion  is 
pn^  as  we  ban  stated,  in  tb»  dearest  poasfble 
form  in  the  Franks  and  Beeae  Oasas,  snpnu 
Oo«insel  reltea  on  thia  Keakak  Oase,  Mmni|dy» 
to  show  that  there  Is  ■  diffaMioe,<i».ta  tiurJi^,. 
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plication  of  the  principle  we  are  dlscnssins,  be- 
tween penal  or  criminal  statutes  and  civil  stat- 
utes. The  langaage  of  Justice  Stron?  at  the 
concIuBion  of  the  opinion  Is  very  broad ;  but  it 
is  perfectly  plain,  when  the  facta  are  looked  to, 
that  seTerance  coald  be  had  between  two  provi- 
aiona  In  the  statute.  One  provided  that  all  wa- 
ter craft  landing  at  an  mproved  loharf  should 
paj  certain  wharfage  fees.  Another  independent 
section  provided  that  all  water  craft  landing  at 
any  part  of  Water  Street,  for  a  distance  of  6^ 
miles,  sboold  pay  wharfage  fees,  whether  there 
was  any  wharf  there  or  not.  The  court  held 
thmt  it  was  constitQtional  to  require  fees  for 
landing  at  an  improved  wharf,  but  not  to  require 
fees  of  a  boat  landing  on  the  banks  of  the  river ; 
and,  u  botA  aectiona  wera  on  the  faoe  of  the 
statute,  ttie  court  simplr  severed  between  them, 
and  itrack  out  the  uneonsdtational  section. 
That  was  a  perfectly  proper  apiriication  of  the 
doctrine  of  severance  between  the  provisions  of 
the  statute.  And  so,  in  the  case  of  Chicago,  etc., 
V.  Jones  (III.)  37  N.  B.  247,  24  U  R.  A.  141. 
41  Am,  Rt  Rep.  293  et  seq.,  counsel  will  clearly 
see  that  the  statute  had  two  sets  of  provisions. 
One  related  to  anjust  discrimination  in  trans- 
portation charges;  the  other,  to  extortionate 
charges.  The  Supreme  Court  of  Illinois  accord- 
ingly severed  the  anjust  discrimination  sections 
from  the  sections  as  to  extortion,  striking  from 
the  statate  the  nnjost  discrimination  sections 
which  had  been  held  unconstitutional.  Here, 
again,  both  sets  of  provisions  appeared  on  the 
face  of  the  statate,  and  It  was  a  proper  case  for 
aaverance.  In  a  word,  learned  counsel  will  not 
fisil  to  see,  upon  a  critical  examination  of  all  tbe 
cases  upon  the  subject,  that  there  never  can  be 
any  room  for  die  application  of  the  doctrine  aa 
to  sererinc  a  statute,  except  In  those  casea 
where  tbe  constltational  provisions,  aa  well  as 
the  ancooatltntlonal  provisions,  hoth  appear  on 
the  faoo  of  the  ttatute,  and  that,  wherever  a 
coort  has  to  insert  In  a  statute  words  or  provi- 
sions not  put  there  by  tbe  Leffialaturo,  It  Is 
guilty  simply  of  Judicial  legislation. 

We  wish  to  can  spedal  attention  to  Hie  further 
fact  that  we  are  not  alone  in  the  criticisms  we 
have  Indulged  In,  as  to  certain  courts  above. 
Mr.  Freeman,  perhaps  the  profoundest  law  anal- 
3-Bist  living,  in  a  most  able  note  to  Bt  Louis  R. 
R.  Co.  V.  Paul,  62  Am.  St  Rep.,  at  top  of  page 
181,  distinctly  states  it  as  his  view  that  the 
Leep  Case,  supra,  and  other  like  cases,  cannot 
be  upheld.  His  criticism  seems  to  be  rather  of 
the  Supreme  Oourt  of  die  United  States  for 
affirming  those  deetslona;  but,  as  said  in  the 
first  part  of  this  opiniwi,  his  eritidsm  should  not 
bav6  been  of  that  oourt,  but  of  tha  state  Su- 
preme Courts,  for  the  constmcUon  placed  by 
them  upon  the  statutes  of  tbeir  respective  states. 
As  pointed  out  in  the  Tullls  Oase,  and  tbe  Wa- 
ters-Pierce Oil  Co.  Oase,  supra,  the  United 
States  Supreme  Court  toot  helpleat,  being  bound 
by  the  construction  adopted  by  the  said  state 
Supreme  Conrts,  and,  as  we  have  pointed  out, 
took  special  pains  to  say  that  it  affirmed  the  cases 
simply  beceiMS  it  was  so  bound.  It  Is  said,  and 
correctly,  that  If  we  were  to  place  upon  this 
statute  the  constractlon  that  the  Legislature 
only  meant  such  corporations  as  had  a  business 
inherently  dangerous,  the  Supreme  Coart  of  Che 
.  United  States,  would  be  bound  to  aecept 


constraction,  and,  accepting  it,  would  vndonbted- 
ly  affirm  oar  judgment.  But  we  must  carefully 
ascertain,  and  fearlessly 'uphold,  in  every  case, 
the  conclusion  which,  on  our  consciences,  we 
think  clearly  right,  without  reference  to  results 
in  a  higher  tribunal.  This  court  neither  seeks 
affirmance,  nor  fears  reversal,  at  the  hands  of 
the  United  States  Supreme  Court.  It  la  con- 
cerned alone  to  find  the  right,  and  to  maintain 
it  Of  course,  If  the  cases  invoked  by  the  very 
able  counsel  for  appellant  from  the  United 
States  Supreme  Coart  maintained  the  doctrine 
that  a  statute  like  this,  using  the  words  "any 
corporation,**  could  be  eitber  sevend,  or  limited, 
by  the  so-called  judicial  {wnstraction,  reatraln- 
ing  its  genwal  terms  by  tlie  eridenoe  in  each 
case,  BO  as  to  exclude,  or  Include,  aoowding  to 
the  tesftmony  in  eaoh  vart/ing  case— that  is  to 
say,  if  that  court  had  meuit  and  declared  that 
doctrine  as  tbe  orisftttal  view  of  that  court— 
we  would  be  bound  to  accept  that  view,  since 
that  court  Is  an  appellate  court  from  this,  where 
federal  questions  are  Involved.  But  it  Is  made 
by  tbe  United  States  Supreme  Court  perfectly 
plain  that  the  original  view  of  that  court,  on  this 
subject  of  severance  and  limitation  by  judicial 
construction,  is  utterly  at  war  with  the  view  of 
the  courts  we  have  quoted  from,  as  explicitly 
declared  in  the  Franks,  Harris,  and  Reese  Cases, 
supra,  and  that  all  those  cases  were  affirmed  by 
the  Supreme  Court  of  the  United  States  because, 
and  only  because.  It  was  compelled  to  accept  the 
construction  placed  by  the  respective  state  Su- 
preme Courts  upon  the  statutes  of  their  states, 
and  had  no  power,  such  construction  being  ac* 
cepted,  to  decide  anything  else,  except  the  ques- 
tion whether  those  varions  atatutes,  so  ooa- 
«tni«^  violated  the  fourteenth  amendment 

But,  fourth,  it  is  objected  that  In  the  Uackey 
Oase  the  Supreme  Oonrt  of  t3ie  United  States 
distinctly  held  that  it  wal  ezcluaiTely  within 
legislative  discretion  whether  these  liabilities 
"should  be  applied  to  common  carriers  by  ca- 
nal and  atagecoadi,  and  to  persons  and  corpo- 
rations using  steam  In  manufactories";  and  it 
Is  said  that  there  is  nothing  inherently  danger- 
ous in  the  business  of  a  canal  carrier,  or  of  a 
stagecoach.    Whether  this  Is  true  as  applied  to 
canals  Is  not  so  clear.   It  does  seem  difficult  to 
find  any  inherent  danger  in  the  business  of 
stagecoaching ;  but,  as  we  have  heretofore  re- 
marked, we  do  not  understand  the  dani^erouj- 
neaa  of  a  business  to  be  the  only  distinctive  dif- 
tetenee  on  which  such  statutes  may  be  n^eld. 
On  the  oontraryt  we  understand  the  United 
States  Supremo  Goort  to  tudd  that  snch  stat- 
utes may  be  upheld,  If  they  are  based  in  tbeir 
classification  npMi  any  subsbuitlal  and  essen- 
tial differentna  between  the  natarei  of  the  bna- 
Inesses  of  the  favored  corporations  or  Individu- 
al «np!oyers  and  the  natures  of  the  businesses  of 
all  other  cori>orations  or  individual  employers. 
It  may  be  further  said,  very  properly,  that  what 
the  Supreme  Oourt  said  about  canals  and  stage- 
coaches was  quoted  from  the  Iowa  Snprame 
Court,  and  was  clearly  obiter  dicta- 
Fifth,  it  la  objected,  that  the  United  States 
Supreme  Court  decisicmB  would  uphold  this 
statate  upon  the  ground  that  it  Is  perfectly  com- 
petent to  confer  u[K>n  the  employ^  of  ail  corpo- 
rations these  remedies  and  rights,  whilst  deny- 
tng  tiiem  to  natural  ^^^h^<(^^^^ 
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heeaiui,  of  tbe  fact  tbat  thejf  are  corporationg, 
the  creatures  of  tbe  state,  existioff  aod  drawing 
all  their  vaBt  privileges  from  the  state.  It  is 
said  that  these  considerations  constitute  such  a 
great  difference  between  tbe  natural  person  and 
the  corpOTation  as  to  uphold  euch  legislation. 
And  the  Ellis  Case,  165  U.  S.  160,  17  Sup.  Ct. 
2S5,  41  Ia  Ed.  666,  Is  cited ;  the  court  saring 
there  "that  It  was  a  safficient  answer,  in  that 
case,  to  tbe  argument  that  the  act  would  be 
valfd  it  it  extended  the  penaltiea  to  ali  cor po ra- 
tio ds,  and  that  as  a  matter  of  bet  that  statate 
£d  not  so  extend  tbe  penalties  to  all  corpora- 
tions.'' But  this  is  far  from  decision  to  that 
effect.  It  Is  a  mere  comment  arguendo. 

Again,  It  is  said  that  in  Pac  Express  Co.  t. 
Seibert,  142  U.  S.  362.  12  Sup.  Ct.  250,  86  L. 
Ed.  1035,  it  was  beld  that  "the  Constitution  Is 
not  riolated  bj  special  legislation,  applied  eguaU 
Jy  to  artlScIal  bodies";  and  numerous  cases  are 
cited  from  Jodge  Rose's  notes  on  this  case  to 
■ostain  this  proposition.  But  the  peseUct  an- 
swer to  this  is  that  all  these  are  cases  as  to  the 
potaer  of  tarnation,  a  subject  wholly  different 
from  that  under  Investigation  here.  And  this 
distinction  Is  clearly  pointed  out  In  Connelly  t. 
Union  Pipe  Co.,  184  U.  S.  662,  22  Sup.  Ct.  440, 
46  L.  Ed.  679,  where  tbe  coort  say:  "It  is 
■afficient  to  my  that  those  cases  bad  reference 
to  tbe  taxing  power  of  the  state,  and  involved 
considenttionB  tbat  coald  not,  In  the  nature 
d  things,  app^  to  a  state  enactment  like  the 
one  ImroWed  in  tiie  present  ease.  A  state  may, 
in  Its  wisdom,  classify  property  for  die  purposes 
of  taxation,  and  the  exercise  of  Its  discretion  is 
not  to  be  questioned  In  a  court  of  tbe  United 
States  so  long  as  the  classification  does  not  In- 
vade the  rights  secured  by  the  Constitution  of 
the  United  States.  But  a  different  consideration 
-controls  when  a  state  by  legielation  seeks  to  reg- 
ulate tbe  eDjoymen^  of  rights  and  tbe  pursuit  of 
<»llings  connected  witfa  domestic  trade." 

Finally,  in  aid  of  our  view,  we  refer  to  tbe  fact 
that  chapter  66,  p.  82,  of  the  Acta  of  1898,  which 
'iwnsolidated  the  rights  <tf  action  given  by  sec- 
tion 663  of  the  Code  of  1802,  expressly  uses,  as 
it  ought  to  have  done,  tbe  words  "person  or  cor- 
poration.** It  provides:  "Whenever  the  death 
«f  any  person  shall  be  caused  by  any  wrongful 
■or  negligent  act  or  omission,  or  by  such  unsafe 
character,  ways  or  appliances,  as  would,  If  death 
had  not  ensued,  have  entitled  the  party  Injured 
or  damaged  thereby  to  maintain  an  action  and 
recover  damages  In  respect  thereof,  and  such 
deceased  person  shall  have  left  a  widow  or  chil- 
dren, or  both,  or  husband,  or  father,  or  mother, 
or  sister,  or  brotiier,  tb«  peraon  or  oorporatNm," 
etc. 

Our  conclusion,  after  the  most  careful  and  pro- 
tracted consideration,  Is  that  section  1  of  the  act 
of  1898  (Acta  1898,  p.  85^  c.  66),  violates  the 
fonrteeotb  amendment  of  the  Constitution  of  the 
United  States,  in  that  It  Imposes  restrictions  up- 
on all  corporations,  without  reference  to  any  dif- 
ference arising  out  of  the  natures  of  th^  busl- 
eesBCSt  which  are  not  Imposed  upon  natural  per- 


sons, and  thus  denies  to  corporations  the  equa) 
protection  of  the  law.  We  are  therefore  con- 
strained to  declare  the  aald  act  unconstitutional. 
Tbe  Legislature,  soon  to  meet,  can  readily  frame 
an  appropriate  act  not  open  to  these  objections. 

The  arguments  In  this  case,  on  both  ddes.  are 
BO  exceptionally  able  that  the  reporter  is  directed 
to  report  them  in  full. 


FALSLBT  V.  JONES  et  tL 
(Supreme  Court  of  Mississippi.   May  4,  lOOS.) 

RBTAXINQ  COSTS. 

1.  Where  a  decree  was  made  by  the  chancery 
court,  disallowing  plaintiff's  cost  bill  in  part, 
and  piaintiS  took  no  appeal  from  tbe  decree, 
bot  waited  a  year,  and  uen  moved  to  retax  the 
costs,  tbe  cfaancellm  properly  declined  to  reopen 
the  case. 

Appeal  fnjm  Ghancery  Court,  Claibom 
County;  W.  O.  Martin,  Chancellor. 

Coat  bill  filed  by  V.  A.  Paisley  against  E. 
D.  Jones  and  another.  Judgment  for  plain- 
tiff. From  an  order  denying  plalntifTs  mo- 
tion to  retax  the  costs,  be  appeulii.  Attit-meu. 

Appellees  filed  their  bill  asking  for  a  par- 
tition of  land.  Complainant,  who  Is  a  sur- 
veyor, was  employed  by  the  commissioner  in 
said  cause  to  make  a  surrey  and  plats  of  the 
land.  He  filed  this  cost  bill  for  his  serrlces, 
amounUng  to  $107.  At  the  October  term, 
1900,  the  court,  after  hearing  evidence  In  open 
court,  disallowed  $84,  allowing  $113,  and  In- 
corporated such  order  In  Its  decree  confirming 
tbe  report  of  the  commissioner.  At  the  Octo- 
ber term,  1901,  of  tbe  chancery  court.  Paisley 
made  a  motion  to  retax  the  costs,  and  offered 
to  Introduce  evidence,  but  the  court  refused 
to  hear  the  motion,  and  Paisley  appealed. 

F.  A.  Paisley,  In  pith  per.  B.  8.,  J.  T.  & 
H.  W.  M.  Drakes  for  aK>eIIeet. 

PRICB,  J.  At  the  October  term,  1900,  of 
the  chancery  court  of  CHalbome  county,  the 
chancellor  heard  tbe  contentions  between  ap- 
pellees and  appellant,  and  scaled  appellant's 
cost  bill  from  $197  down  to  $113,  allowing  It 
In  part  and  disallowing  it  In  part  What 
Items  of  costs  were  allowed  or  disallowed, 
does  not  appear.  No  record  was  made  of  the 
evidence,  and  no  appeal  taken  from  that  de- 
cree. It  was  incumbent  upon  the  appellant 
to  have  appealed  from  that  decree.  He,  how- 
ever, waited  for  a  year,  and  then  made  a 
motion  to  retax  the  costs.  Tbe  chancellOT 
declined  to  bear  evidence  and  reopen  tbe  case, 
as  he  had  passed  on  It  at  a  former  term  of 
the  court,  and  tbe  deoee  there  made  baa  not 
been  ap[)ealed  from. 

Affirmed. 


See  Costs,  vol.  U,  Cent.  Dig.  |  ttfl. 
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No.  14,376. 

SAUTEB  at  bL  T.  TOWN  OF  VIDALIA 
et  aL* 

(Supreme  Conrt  of  LoaiBiana.  Jan.  6,  1903.) 

liKVEB  —  RIGHT  OP  WAT  —  DISCRETION  OP 
tBVEE  COMMISSIONERS-PUBLIC  NECESSITY. 

1.  Where,  io  consegueace  of  the  moTing  back 
bj  the  board  of  levee  commiBBioDers  of  the 
levee  opon  the  front  of  a  town,  ita  front  street 
at  certain  points  is  occupied  by  the  new  levee 
to  within  a  few  feet  of  the  front  lines  of  the 
honses,  leaving  open  in  front  of  them  only 

Bjace  for  a  sidewalk,  a  resident  of  the  town 
ving  further  down  upon  the  front  of  the  town 
cannot  maDdamos  the  town  aathorities  to  com- 
the  moving  back  of  the  houses  left  standing, 
order  to  have  a  continuous  open  street  just 
back  of  the  levee  along  the  whole  front  of  the 
town,  nor  can  he  compel  this  removal  himself. 
ThB  determination  of  that  matter  Is  left  to  the 
discretion  of  tlie  town  authorities,  to  he  exer- 
cised so  as  to  promote  the  genu'al  public  wel- 
fare and  convenience.  The  private  tnterests  of 
a  particular  individual  are  forced  to  yield  to 
tjiose  of  the  general  public. 

2.  While  owners  of  property  upon  Uie  river 
front  may  be  forced  to  yield  a  right  of  way  for 
the  public,  just  back  of  the  levee,  they  cannot 
be  forced  to  do  so  upon  the  demand  and  for 
the  benefit  of  a  single  individual  where  there 
is  an  existing  way  open  for  the  public,  though 
possibly  not  so  convenient. 

8.  Where  the  board  of  levee  commissioners 
mnatmctiog  a  now  line  of  levee  upon  the  river 
front  of  a  town,  considering  it  to  necessary 
for  levee  purposes,  has  constructed  as  an  ai>- 
proach  to  and  crossing  over  the  levee  a  ramp 
mnuing  diagonally  along  the  inner  Une  of  the 
leree,  a  person  owning  property  Immediately 
in  ihe  rear  of  tlw  Tamp,  who  ruaed  no  objec- 
tions to  its  being  so  constructed  until  after  it 
had  been  made,  cannot  compel  its  r^oval,  or 
io^t  upon  its  being  made  to  ran  at  right  an- 
gles to  the  levee  along  the  street  forming  one 
of  his  ride  lines*  he  baving  redsted  at  the  time 
Its  being  constructed  In  that  way,  particularly 
when  he  had  an  open  space  on  bis  front  snffl- 
cient  for  the  passage  of  vehicles,  and  when,  in 
moving  his  building  back  to  permit  the  con- 
struction of  the  levee,  he  had  nimself  selected 
the  new  front  line  for  his  property,  and  that  at 
a  distance  back  which  was  ieea  thaia  that  which 
could  have  been  exacted  of  him. 

(Syllabus  by  the  Court) 

Appeal  from  Tentb  Judicial  District  Gonrt, 
Parish  of  CoDcordla;  D.  N,  Thompson,  Act- 
ing Judge. 

Action  by  LoQlsa  Sauter  and  others  against 
the  town  of  Vidalla  and  others.  Judgment 
for  defmdants,  and  plalntUb  appeal.  Affirm- 
ed. 

Wade  Rosa  Toong,  for  appellants.  John 
Dale,  for  appeUeee. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  The  plaintiffs  are  the 
widow  In  community  and  daughter  and  heir 
of  Charles  Sauter. 

The  prayer  of  tbeir  petition  la:  That  Jacob 
E.  Schelle  IndlTldually,  and  the  town  of  Tl- 
dalia,  through  said  Schelle  as  Its  mayor,  the 
police  Jury  of  Concordia  parish,  and  the 
board  of  commissioners  of  the  Fifth  Levee 
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District,  be  dted,  and  tiiat,  httesr  due  pro- 
ceedings had,  a  mandatory  Injunction  issue 
to  the  said  defendant,  and  each  of  them, 
commanding  tbem  and  enjoining  tbem  forth- 
with to  abate  the  nnlsance  (complained  of  In 
their  petition)  and  to  remove  the  ramp  con- 
structed by  them,  or  by  either  of  them,  from 
the  lands  of  petitioners,  and  from  the  public 
street  Inside  of  the  levee,  and  to  fill  up  and 
grade  the  said  lots  so  destroyed  so  that  they 
may  be  again  available  for  purposes  of  tise 
and  occupation,  or  that  they  have  Judgment 
against  them,  and  each  of  tbem,  for  the  sum 
of  $2,500,  the  value  of  said  lots  so  destroyed. 

That  a  mandatory  Injunction  directed  to 
the  said  J.  E.  Schelie  Individually  and  to  the 
town  of  Vidalla,  commanding  and  enjoining 
them  forthwith  to  proceed  to  have  the  Front 
street  of  said  town  mslde  of  the  new  levee 
opened  from  the  point  at  which  It  now  termi- 
nates, two  blocks  below  the  main  thorough- 
fare from  the  country  to  the  public  landing 
to  the  lower  line  of  the  town  limits,  so  that 
their  premises  may  again  be  accessible  for 
business  purposes,  and  their  rental  value  re- 
stored, or  that  in  default  thereof  they  recover 
the  sum  of  $7,600  as  the  value  of  their  pn^ 
erty  so  destroyed. 

That  the  said  town  of  Vidalla  be  required, 
if  there  be  need  for  more  than  one  road 
from  the  town  to  the  public  landing,  to  open 
said  road  or  roads  on  one  or  more  of  its 
own  streets  leading  to  the  dty,  and  be  per- 
petually enjoined  from  entering  or  trespass- 
ing on  their  lands  for  said  purposes,  except 
upon  adequate  compensation  first  paid. 

That  they  do  have  and  recover  Judgment 
against  the  town  of  Vidalla  et  al.  and  the 
said  J.  E.  Schelie  In  soUdo,  for  the  sum  of 
$00  per  month  from  January  1,  1901,  as  ttw 
rental  valne  of  their  premises  so  destroyed, 
until  said'  nuisances  are  abated.  That  they 
be  recognized  as  the  owners  and  mtltled  to 
the  possession  of  the  original  Front  street; 
and  general  relief  in  the  premises. 

They  base  their  demand  upon  the  follov- 
ing  allegations: 

That  before  and  prior  to  the  Injuries  which 
they  complain  of  they  were  the  owners  of  a 
certain  lot  or  parcel  of  ground  situated  In 
the  town  of  Vidalla  and  parish  of  Concordia, 
bounded  In  front  by  the  public  street  along 
the  then  line  of  public  levee  on  the  Mls^ 
slppl  river,  above  by  Third  and  below  by 
Fourth  streets  of  said  town,  and  running 
back  to  Carter  avenue,  with  all  the  buildings 
and  improvements  thereon,  of  the  value  of 
$10,000,  from  which  they  were  deriving 
monthly  ronts  to  the  amount  of  $90  per 
month;  and  the  batture  In  front  of  said  lots 
between  the  Front  street  and  the  river,  ot 
the  width  of  210  feet;  and  through  their  an- 
cestors and  vendors  had  owned,  possessed* 
and  occupied  said  lands  for  a  peilod  of  morfr 
than  SO  years. 

That  about  the  1st  day  of  October,  1900, 
the  local  authorities  located  a  new  line  of 
leree  along  the  bank  of  the  lUi^ss^t  ifrer 
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In  front  of  the  town  of  Yldalia,  and  let  tba 
contract  for  the  construction  of  Bald  work, 
and  petltionera.  In  compliance  witli  the  laws 
and  Joiiapradenee  of  the  state,  mirrendered 
to  the  pabhc  ao  much  of  their  lots  as  was 
required  for  the  base  of  said  levee,  and  so 
mnch  as  was  required  for  the  new  pnblte 
street  along  the  front  of  the  town  Inside  of 
said  leree,  and  moved  back  all  of  thetr  build- 
ings and  Improrements  at  a  cost  of  f 1,000;  to 
acemmnodate  themselves  to  the  new  condl- 
tUma  resDlttng  from  the  change  In  the  line  of 
the  public  levee. 

That,  notwlOwtandlng  this  ready  onnpll- 
ance  on  the  part  of  petitioners,  with  all  the 
duties  imposed  on  them  in  the  premises,  one 
Jacob  B.  Schelie,  a  resident  of  your  said  par- 
ish, acting  In  his  official  capacl^  of  mayor  of 
said  town,  but  In  wanton  and  malldona 
abuse  of  the  powers  of  Us  office  and  wlOi 
the  Intent  to  Injure,  wrong,  and  oppress  pe- 
titioners because  they  were  nonresidents,  and 
had  no  voice  In  the  politics  of  said  town.  In- 
stead of  having  the  public  streets  of  the  town 
v/peneA  acrcm  said  new  levee  to  the  original 
Front  street  and  pablic  landing,  so  as  to  af- 
ford convenient  access  without  Injuring  and 
destroying  the  property  of  petitioners,  which 
could  have  been,  and  In  other  cases  was, 
done,  malldonsly,  arbitrarily,  and  oppressive- 
ly, although  there  was  already  a  public  road 
leading  from  the  town  to  tlie  landing,  caused 
another  road  to  be  laid  off  and  constructed, 
not  along  the  Hoe  of  the  public  street  at 
right  angles  to  the  levee,  but  diagonally 
across  the  lots  of  petitioners  from  Third  to 
BVnirth  streets,  and  by  a  ramp  built  tbus  over 
and  across  said  new  levee  caused  to  be  dug 
up  and  carted  away  and  destroyed  the  lots  of 
petlttoneni  remaining  outside  of  the  new 
levee,  ti  the  value  of  92,500. 

And  that  the  said  Schelie,  stIU  acting  m 
his  official  capacity  as  mayor  aforesaid,  but 
tD  wanton  and  malicious  abuse  of  the  pow- 
ers of  bis  office,  and  with  the  intent  to  fa- 
vor Ma  personal  and  political  friends,  and  to 
Injure,  wrong,  and  oppress  petitioners.  In- 
stead of  caudng  the  public  street  to  be  open- 
ed Inside  of  the  new  levee  along  the  front 
of  the  town,  BO  that  convenient  access  conld 
be  had  to  the  stores  and  places  of  business  ot 
petltlonerB,  caused  the  said  public  street  to 
be  opened  for  only  two  blocks  below  the 
main  thoroughfare  leading  from  the  country 
to  tbe  public  landing,  and,  because  his  ssld 
personal  and  political  friends  would  have 
been  subjected  to  the  same  Inconvenience 
and  expense  to  which  petitioners  were  sub- 
jected of  moving  back  their  buIldlngB  and  Im- 
provements, baa  failed  and  neglected,  and 
ffttH  foils  add  neglects,  to  perform  his  duty 
In'  the  premises,  and  has  further  caused  the 
apace  left  by  petitioners  for  tbe  public  street 
in  front  of  their  lots  to  be  obstructed  by  the 
ramp  across  tbe  levee,  so  that  the  property 
of  petttioners  Is  now  wholly  Isolated  and  cut 
off  from  all  convenient  access  to  the  public 
for  bdslnesa  purposes,  and  ttt  rental  value 


-wholly  destroyed^  so  that  from  the  lat  day 
of  January  last  petitioners  have  beoi  unable 
to  procure  tenants  for  tb^  aald  property,  or 
to  derive  any  raits  therefMnn. 

And  that  petltlonerB,  as  owners  of  the  lota 
fronting  «a  said  street;  and  €t  the  battnre 
between  said  street  and  the  river,  upon  tbe 
abandonment  of  the  original  Front  street  by 
the  public  have  tbe  right  to  tbe  ownnahlp 
and  possession  of  aatd  street  so  abandoned 
as  compensation  In  part  for  tfie  land  surren- 
dered by  fbsm  for  tbe  levee  and.  new  Front 
street  Inside  thereof. 

J.  E.  Schelie  Individually  answered  the  pe- 
tition, and,  after  pleading  a  general  denial, 
averred:  That  a  ramp  was  bollt  by  ttie 
board  of  commissioners  of  the  Fifth  Louisl- 
ana  Levee  District  acctsrdlng  to  a  location 
and  survey  made  by  the  state  board  of  engi- 
neers diagonally  across  the  public  levee  In 
front  of  tbe  property  of  plaintiffs,  but  tbat 
practically  It  takes  none  of  plaintiffs*  proper- 
ty. That  said  ramp  was  built  by  said  levee 
board  at  its  expense.  That  the  same  was 
necessary  to  the  public  convenience  and  to 
the  levee  Interests  of  the  district,  and  that  It 
was  built  at  the  most  convenient  place,  and 
where  It  would  do  the  most  good,  and  the 
least  harm,  if  any,  which  Is  denied,  but  that, 
on  the  contrary.  It  la  an  advantage  to  the 
plaintiffs'  property. 

That  the  town  of  Vldalla  qualified  under 
Act  No.  186,  p.  224,  of  1898,  of  the  Legisla- 
ture of  the  state  of  Louisiana,  prior  to  the 
time  said  ramp  was  boat,  and  was  opwatlng 
under  the  provislmis  of  said  act  at  aald  time, 
and  has  since  been  so  operating. 

The  police  Jwy  answered  by  a  general  and 
special  avoment  that  It  bad  nothing  to  do 
with  tbe  ramp  or  street  in  any  manner, 
shape,  or  form. 

The  hoard  of  commlsaloneTS  of  the  Fifth 
Levee  IMstrlct,  after  jkleadlng  the  general  Is- 
sue, averred  that  It  btillt  a  ramp  according 
to  a  location  and  snrvey  made  by  the  state 
board  of  engineers,  diagonally  across  the  pub- 
lic levee  in  front  of  the  propoty  of  plain- 
tiffs, but  that  practically  It  takes  none  of 
their  prc^orty;  that  said  ramp  waa  built  by 
said  levee  board  at  Its  expoue;  tiiat  the 
same  was  necessary  to  the  public  cmven-  ' 
lence  and  to  tbe  levee  interests  of  the  district, 
■and  that  It  was  built  at  the  most  convenient 
place,  and  where  it  would  do  the  most  good, 
and  the  least  barm.  If  any  it  did,  wblch  is 
denied,  but  aver  tbat,  on  the  contrary,  It  Is 
■an  advantage  to  the  plaintiffs,  and  benefits 
their  property. 

The  district  court  rendered  Judgment  re- 
Jecttng  plaintiffli*  demand  and  ^^ffwilTirtng 
th^r  salt,  and  they  appealed.- 

Oplnlon. 

Thla  suit  Is  tbe  result  of  a  change  of  the 
line  of  public  levee  in  front  bf  tbe  town  of 
VIdalla  by  the  board  of  levee  commlsslMiers 
of  tbe  Fifth  Levee  District,  and  tlie  omstruc- 
ttoi  by  it  of  a'ramp  ramlnff  iBagonaUy  <^ 
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the  Inside  and  outside  of  that  leree,  and 
crossing  it  between  Tblrd  and  Fourtbi  streets. 

Tin  legal  rlgbt  of  the  board  of  commlasion- 
«n  to  have  placed  the  new  levee  where  It 
now  stands,  or  to  have  even  placed  It  still 
further  to  the  rear,  if,  in  Its  opinion,  the  ne- 
cessities of  the  situation  required  this  to  have 
oeen  done,  Is  not  contested,  nor  Is  that  of  the 
ooard  to  have  constructed  a  ramp  leading  up 
to  and  crossing  the  new  levee  at  right  an- 
gles, provided  It  followed  the  lines  of  either 
Third  or  Fourth,  two  of  the  public  streets  of 
the  town.  It  la  denied,  however,  that  it  had 
the  anttu»it7  to  have  constructed  it  in  the 
manner  It  was— diagonally— inasmuch  as  it 
Is  contended  that  it  arbitrarily  and  onneces- 
■arily  destroyed  the  value  of  plaintiffs'  prop- 
erty  in  front  of  and  behind  the  ramp. 

The  new  levee  was  not  located  as  original- 
ly designed  by  the  board.  It  bad  been  con- 
templated throwing  outside  of  it  more  of  the 
town  property  than  was  finally  thrown  out 
Modification  of  the  plan  was  made  at  the  in- 
stance of  a  committee  of  citizens  seeking  to 
minimize  private  loss  and  damage  as  far  as 
this  could  be  done  consistently  with  public 
safety.  The  board,  though  not  yielding  to 
tiie  solicitations  made  to  it  to  the  full  extent 
asked,  did  so  to  the  extent  it  felt  warranted. 
Neither  the  action  of  the  committee  nor  that 
of  the  board  seems  to  have  been  made  in  the 
Interest  of  specially  favored  iodivlduals.  The 
changes  made  were  not  all  that  the  commit- 
tee would  have  desired.  Its  Influence  or  con- 
trol in  the  matter  was  measured  by  what  the 
board  felt  itself  aUa  to  grant  nnder  existing 
circumstancee. 

The  change  of  line  as  it  was  originally  pro- 
posed to  have  been  made,  as  well  as  it  was 
Anally  adopted,  unavoidably  affected  un- 
equally different  properties  by  reason  of  dif- 
fering conditions  existing  as  to  each  npon  the 
rlrer  front  Some  of  the  property  owners 
were  more  fortunate  than  others.  The  situa- 
tion was  such  as  to  throw  a  namber  of  build- 
ings npon  the  front  of  the  town.  Some  above 
and  some  below  the  property  of  the  plaintiffs 
were  thrown  entirely  outside  of  the  new 
levee;  others,  though  not  thrown  outside, 
were  left  Just  behind  that  levee;  others  bad 
to  be  entirely  taken  down  and  removed  in 
order  to  make  place  for  Its  construction. 
Among  those  so  required  to  be  removed  were 
the  buildings  upon  property  belonging  to  the 
plalntifrs  between  Third  and  Fourth,  facing 
npon  what  Is  referred  to  as  "Front  Street," 
a  street  running  parallel  with  the  river.  The 
people  of  the  town  of  Vidalla  and  those  of 
the  parish  of  Concordia,  recognizing  the 
hardship  entailed  upon  these  special  proper- 
tiea  by  the  situation,  went  to  their  relief  by 
voluntarily  Imposing  upon  themselves  a  tax 
for  their  benefit.  The  tax  was  collected,  and 
equitably  distributed  pro  rata.  Plataitiffi  re- 
ceived their  proportion  of  this  tax. 

The  plaintiffs— as  did  others— sielded  to  ne* 
eeastty,  took  down  tfaetar  bouses,  and  replaced 
tlmn  at  vary  eonaldamUa  sqisnat  ta  tin  tmf 


of  the  new  Ieve&  The  predse  line  on  which 
the  plalntlffii  replaced  theh:  buildings  seems 
to  have  been  selected  by  tiiemselves,  but 
witfaont  knowledge  or  notice  given  to  them, 
as  they  assert,  by  the  board,  that  it  pro- 
pped to  construct  a  diagonal  ramp  on  the 
space  which  they  bad  left  open  In  front  of 
these  buildings  tor  the  purposes  of  a  street 
Some  of  the  owners  of  properties  just  be- 
hind the  new  levee  left  open  in  front  of 
them  spaces  for  a  front  street;  others  did 
not  do  this,  as  to  have  done  so  would  have 
required  the  removal  of  buildings  which  had 
been  left  standing  notwithstanding  the 
change  in  the  line  of  levee;  others,  though 
not  moving  their  buildings,  constructed  a 
sidewalk  between  the  front  lines  and  the 
inner  line  of  the  new  levee.  The  general 
result  was  to  leave  intact  outside  of  the 
levee  a  part  of  the  original  front  street  of 
the  town,  but  blocked  at  certain  points  by 
the  buildings  which  had  been  thrown  outside 
of  the  new  levee,  hut  which  were  left  stand- 
ing there,  and  to  have  replaced  Inside  of  thA 
new  levee  the  original  front  street  of  the 
town  by  a  new  street  not  running  continu- 
ously from  the  upper  to  the  lower  limits  of 
the  town,  as  the  former  front  street  bad 
done,  but  extending  only  for  a  certain  dis- 
tance, and  In  front  of  certain  properties,  so 
that  persons  traveling  Inside  the  levee  along 
the  new  fYont  street  would  have,  in  order 
to  pass  over  the  full  length  of  the  town,  to 
turn  back  from  the  river  at  streets  running 
at  right  angles  to  it  and  resume  their  course 
at  a  street  running  parallel  to  the  river,  but 
further  back.  The  evidence  shows  that  the 
construction  of  the  new  levee  left  the  ferry 
landing  of  the  town  and  the  steamboat  and 
warehouse  landing  outside  of  it  and  that 
they  were  reached  by  prolonging  the  aide 
streets  of  the  town  opposite  to  them,  and 
crossing  the  levee  through  a  cut  In  the  levee 
in  the  one  case,  and  In  the  other  by  pass- 
ing over  a  ramp  constructed  at  ri^t  angles 
to  the  levee.  Plaintiffs  Insist  titat  there  woe 
two  crossings  over  the  levee,  and  they  were 
sufficient  for  all  the  business  purposes  of  the 
town;  that  by  the  removal  of  the  buildings 
left  standing  outside  of  the  levee  an  open 
passageway  would  have  been  afforded  out- 
side of  the  levee  for  the  whole  length  of  tb« 
town,  but  if  another  were  needed  at  or  near 
Third  street  by  means  of  a  ramp,  It  should 
have  been  constructed  at  right  angles  to  the 
levee  on  the  prolongation  of  Third  street 
with  side  wings  running  along  new  Front 
street;  that  they  were  entitled  to  have  the 
space  which  they  had  left  open  for  a  street 
in  front  of  their  property  left  entirely  opea 
for  Its  full  width;  that  it  was  a  pnblle  and 
private  nuisance,  and  It  should  be  removed. 
Plaintiffs  raised  no  objections  to  the  ramp 
until  after  it  had  been  constructed. 

The  evidence  shows  that  It  was  construct- 
ed by  neither  the  town  nor  the  pariah  au- 
thorities, but  by  the  state  board  ct  levee  eom- 
mlaatoDCTi  with  tbs  approval  Q(.ths  state  «b- 
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gtoeen,  and,  while  tbe  ramp  may  have  been 
constructed  partially  to  subBerve  tbe  conven- 
lence  of  tbe  people  of  tbe  town  and  parish. 
It  was.  nevertbeless,  deemed  necessary  by 
tbem  to  be  built  for  levee  purposes.  Their 
authority  over  the  aubject-matter  waa  not 
limited  to  the  mere  building  of  tbe  leveea, 
but  extended  to  tbe  approaches  thereto  aa  a 
matter  Incidental  thereto.  The  board  could 
have  held  tbe  line  of  the  levee  to  its  position 
as  originally  contemplated  without  legal 
ground  of  complaint  from  the  hands  of  the 
plalntUTs.  By  doing  less  and  injuring  plain- 
tiffs leaa  (It  they  were  Injured  In  fact),  they 
acted  within  their  authority.  It  is  shown 
that  the  agents  of  tbe  plaintiffs  objected 
strongly  to  the  building  of  the  ramp  along 
Third  street  at  right  angles  to  aud  over  the 
teyee.  There  la  nothing  In  the  record  going 
to  show  that  tbe  construction  of  tbe  ramp 
diagonally  was  not  the  best  manner  of  con- 
Btructlng  It  for  levee  purposes.  The  evidence 
Bhows  that  there  is  an  open  space  before 
plaintUTs*  property,  by  which  they  can  eadly 
pass  from  Third  to  Fourth  with  vehicles, 
though  not  aa  wide  a  space,  perliaps,  as  they 
considered  to  be  desirable.  Third  and  Fourth 
streets  on  tbe  sides  are  both  open,  and  there 
Is  access  also  f^m  the  rear.  Had  the  con- 
struction of  tbe  ramp  at  Third  street  been 
by  authority  of  the  town  authorities,  we  cer- 
tainly would  not  be  able  to  say,  under  the 
evidence,  that  they  bad  acted  arbitrarily,  or 
beyond  their  powers,  in  the  matter.  The  peo- 
ple of  the  town  holding  prop^es  outside  of 
the  new  levee  and  the  peo^e  of  tbe  town  and 
parish  inside  of  tbe  levee  below  Third  street 
were  entitled  to  have  their  convenience  and 
their  business  consulted.  Their  convenience 
should  not  be  sacrificed  for  that  of  tbe  plain- 
tUlB  alone.  "Individual  inconvenlenctf'  must 
yield  to  general  public  convenience.  Olv. 
Cbde,  arts.  668,  660.  That  is  a  matter  which 
the  public  authorities,  and  not  the  courts, 
have  to  pass  upon,  unless  under  conditions 
which  are  not  presented  In  this  record. 

The  plalntUTs  contend  that  tbe  effect  of 
pemUtting  the  owners  of  projwrty  Just  out- 
side and  Just  Inside  of  the  new  levee  to  keep 
their  buildings  where  tbey  were  before  the 
levee  was  changed,  and  thus  cut  off  a  con* 
tinuous  direct  open  passage  just  in  front  and 
Just  behind  the  new  levee  from  the  upper 
part  of  the  town  to  their  property.  Is  to 
place  almost  the  entire  business  from  that 
quarter  into  the  hands  of  the  merchants 
above,  and  to  greatly  injure  them;  that  tbe 
public  la  entitled  to  a  servitude  of  passage 
and  way  along  the  river  front,  and  tbey,  In 
tbelr  own  Interest,  have  tbe  right  to  compel 
the  mmotclpal  authorities  to  force  tbe  opening 
of  a  street  along  the  whole  river  front  di- 
rectly In  front  of  and  In  the  rear  of  the 
levee. 

Tbe  evidence  shows  that  the  property  out- 
side of  the  levee  on  which  the  buildings  have 
been  left  standing  Is  not  properly  batture 
pn^perty.  but  property  heU  In  full  abstduta 
84  8o.-8a 


ownership,  accompanied  by  actual  physical 
possession  of  the  owners,  which  bad  been 
thrown  out  by  changes  In  the  river  front 
Tbe  town  authorities  do  not  consider  tbe  pos-- 
session  of  these  properties  outside  of  the 
levee  needed  for  the  purposes  of  commerce, 
nor  do  tbe  levee  authorities  consider  thdr 
presence  outside  of  the  levee  to  be  prejudi- 
cial to  the  levee  system. 

Assuming  that  the  buildings  were  to  some 
extent  encroaching  upon  the  public  way,  ar- 
ticle 862  of  tbe  Civil  Code  declares  that,  If 
tbe  works  formerly  constructed  on  tbe  public 
soil  consist  of  houses  and  other  buildings 
which  cannot  be  destroyed  without  causing 
signal  damage  to  the  owner  of  tbem,  and  if 
these  houses  merely  encroach  upon  the  pub- 
lic way  without  preventing  its  use,  they  shall 
be  permitted  to  remain,  but  the  owner  shall 
be  bound,  when  he  rebuilds  them,  to  relin- 
quish that  part  of  the  soli  or  of  the  public 
way  upon  which  they  fornjerly  stood. 

We  think  that.  In  the  absence  of  some  pub- 
He  necessity,  tbe  owners  of  buildings  con- 
structed upon  lands  belonging  to  them  and  In 
their  actual  possession,  even  though  subject 
to  a  legal  servitude,  are  authorized  to  retain 
tbem  where  they  are,  and  that  the  public  au- 
thorities cannot  be  mandamused  by  a  private 
Individual  to  open  a  street  requiring  the  de- 
struction of  those  buildings,  in  order  to  sub- 
serve his  private  Interests  from  the  enforce- 
ment of  the  servitude.  A  balancing  In  this 
case  of  private  interests  (if  that  were  permis- 
sible) would  show  that  plaintiffs  alone  aeon 
to  be  Interested  In  tbe  opening  of  tbe  street 
upon  the  front  If  other  parties  be  concerned 
in  this  matter,  they  have  not  spoken,  or  made 
their  wishes  known. 

Even  where  public  necessity  or  exigencies 
require  the  sacrificing  of  private  rights,  the 
lawmaker  seeks  to  make  tbe  burden  fall  as 
lightly  as  possible,  and  to  protect  Individuals 
in  tbelr  property.  In  the  enforcement  of  the 
right  of  eminent  domain  as  to  railroads  and 
canals  tbe  lawmaker  dedares  (section  I486, 
Rev.  St  1876)  the  "exproprlatloD  shall  in  no 
ease  extend  to  graveyards,  nor  the  dwelling 
house,  yard,  garden  and  other  appurtenancea 
thereof,  unices  the  Jury  shall  find,  their 
verdict  that  the  line  of  railroad  or  canal  can- 
not be  diverted  from  that  proposed  by  the 
company  without  great  public  loss  or  Incon- 
venience." 

It  ia  true  that  lands  lying  on  the  border  of 
a  river  or  stream  are  subject  to  a  legal  servi- 
tnde  of  passage  or  way  in  favor  of  the  pub- 
lic, and  that  owners  of  such  lands  hold  tliem 
subject  to  the  servitude  ((Mv.  CoAe,  arts.  685- 
667);  but  the  existence  of  this  obligation  Is 
s<>mettiing  other  and  different  from  the  en- 
forcement of  the  right  by  a  private  Individual 
either  separately  In  his  own  name  or  indirect- 
ly through  mandamus,  or  the  enforcement  of 
tbe  servitude  at  any  particular  place  by  the 
authorities  (Civ.  CoAe,  art  70a  See  Digests, 
tit  "Beads  and  Levees").  Arttde  66B  of  tbe 
Cim  Code  declares  "that  aU  tiwt  JMiktet  t«. 
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tbli  aervlttide  determined  by  lawi  or  par^ 
ticnlar  regulattona.** 

Tbe  Mllcltude  felt  flw  lawmaker  toucb- 
tng  the  protection  of  owners  In  the  retention 
ot  their  buildings,  eren  In  tbe  enforcement  of 
public  servitudes,  can  be  seen  in  the  decisions 
of  this  conrt  in  Dubose  t.  Levee  CommlaalOTi- 
ers,  11  La.  Ann.  165;  Mltboft  r.  Town  of 
Carrollton,  12  La.  Ann.  185. 

The  only  reason  assigned  by  tbe  plaintiffs 
for  the  opening  of  tbe  street  Is  their  belief 
that  an  open,  direct  way  from  the  appw  part 
of  tbe  town  to  their  property  would  have  the 
effect  of  Increasing  their  trade,  and  the  non- 
opening  of  the  street  had  prejudiced  them  In 
this  respect.  Whether  this  be  true  or  not  Is 
simply  conjectural.  Even  If  plaintiffs  do  suf- 
fer to  some  extent,  tbe  damages  are  remote; 
not  direct,  but  consequential. 

Others  would  suffer  greatly  more  than 
plaintiffs  would  gain  by  tbe  act  which  they 
seek  to  have  done.  They  do  not  claim  to 
.taara  occasion  themselves  to  go  along  the  rlv- 
er  frofit  or  to  land  or  ship  goods  from  tbe 
levee. 

We  think  that  plaintiffs'  demand  Is  neither 
]ust  nor  well  founded,  and  that  the  Judgment 
of  the  district  court  Is  correct 

For  the  reasons  herein  assigned,  the  Jod^ 
meat  appealed  from  la  affirmed. 


on  Ala.  621) 

BIOHTBB  T.  SOtJTHBRN  BUILDING  ft 

LOAN  ASiS'N. 

(Baprema  Court  (rf  Alabama.   Jane  2,  1908.) 

BUILDING  AND  LOAN  ASSOCIATIONS— MORT- 
QAQBS— AQREEMBNT  AS  TO  UATUR- 
ITT  OF  STOCK. 

1.  A  Btocfch<dder  in  a  bcilding  association  may 
not  have  his  mortgage  to  It  cancded  on  tbe 
ground  that  it  agreed  with  blm  that  a  certain 

number  of  parmeuts,  which  be  thereafter  made, 
would  mature  his  etock;  Code  1899,  H  1122- 
1137,  under  which  It  was  incorporated*  not  an- 
thorizinx  it  to  make  luch  a  contract. 

Appeal  from  Chancery  Court,  Cullman 
County;  W.  H.  Simpson.  Chancellor. 

Suit  by  William  Blchter  against  tbe  Sontb- 
ern  Building  ft  Loan  Association.  Decree 
for  defendant  Plalntlfl  appeals.  Afflrmed. 

F.  B.  Bt  John,  for  appeOant 

TYSON.  J.  Complainant,  by  bis  bill  tn 
this  cause,  seeks  to  have  a  certain  mortgage 
executed  by  him  to  the  respondent  canceled 
and  annulled.  One  of  the  grounds  upon 
which  tbiB  relief  is  predicated  Is  that  at  thei 
time  he  became  the  owner  of  30  shares  of 
stock  In  the  respondent  association,  which  Is 
shown  by  the  bill  to  be  a  building  and  loan 
association  Incorporated  under  the  general 
laws  Af  this  state,  It  agreed  with  him  that 
his  stock  would  mature  in  72  months,  pro- 
vided he  paid  for  that  p^lod  of  time  $23 
monthly,  and  tbe  interest  and  premium  on 
this  loan,  which,  it  Is  averred,  be  has  done. 
It  is  also  alleged  that  upon  the  maturity 
of  bis  stock  tbe  loan  made  to  him;  which  la 
McnrM'V  tbe  nDrtgage*  became  llQaldatetf 


and  dUtcharged.  A  number  of  grounds  of 
demurrOT  were  Interposed  to  this  phase  of 
the  bill,  one  of  which  challenges  tbe  author- 
ity of  respondent  to  enter  Into  tbe  contract 
alleged.  The  chancellor  sustained  the  de- 
murrer generally,  without  specifying  any 
pflrtlcular  ground.  This  appeal  is  proaecnt- 
ed  from  that  decree. 

Uanlfestly,  If  the  assignment  of  demurr« 
designated  above  was  well  taken,  the  decree 
appealed  from  must  be  affirmed.  The  stat* 
ntes  under  which  the  association  was  fncor* 
porated  do  not  authorize  It  to  make  such  a 
contract  Code  1896,  ff  1122-1137.  And 
without  express  statutory  authority  It  Is  not 
permissible  for  tbe  respondent  to  do  so.  To 
permit  It  to  make  such  an  agreement  would 
allow  it  to  defeat  the  general  scheme  for 
which  It  was  incorporated,  and  to  violate 
the  principle  of  mutuality  among  its  stock- 
holders; for  by  the  law  of  Its  creation  It  Is 
bound  to  treat  all  stockholders  alike.  It  has 
no  right,  by  contract  or  otherwise,  to  give  to 
one  of  ita  members  a  greater  share  of  profit 
than  to  another,  or  to  relieve  him  preferen- 
tially from  the  full  discharge  of  his  obliga- 
tion. 6  Cyclopedia  of  Law  and  Procedure, 
p.  127,  and  cases  dted  in  noto  No.  Bi;  Bnd- 
tlch  on  Building  Anlts,  U  128-m 

Affirmed. 


cm  AU.  4SS) 

BBYANT  V.  80UTHBBN  RT.  CO. 

OSupreme  Court  of  Alabama.  May  21.  1908.) 

RAILROADS— PERSON  WALKING  NEAR  TRACK— 
NBOLiaBNT  DEATH- PLBAOINO-COHPLAIHT 
—COUNTS— SUFFICIBNCT  —  ALLBGATIONS  OF 
REPRESENTATIVE  CAPACITT  —  BVIDBNCB  — 
HARMLESS  ERROR. 

1.  Each  count  of  a  declaration  Is  dkttinet  from 
the  others,  and  moit  Independently  oontatai  all 
averments  necessary  to  the  atatemcmt  of  a  caose 
of  action,  except  tut  later  counts  may  Incwpo- 
rate  tbe  averments  of  former  ones  by  expressly 
referring  thereto^ 

2.  The  caption  o<  the '  first  count  In  a  com- 
plaint was,  "A.  B.,  Administrator,  etc,  v.  S.  B. 
Go."  In  the  body  of  tbe  complaint  was  the  aver- 
ment, "The  plaintiff.  A.  B,  suing  as  tbe  admin- 
iitrator  of  the  artate  ta  W.  D.,  daoeaeed, 
daims,"  eta  ffsid,  that  tbouidi  the  mere  word 
"administrator,"  appearing  after  plaintiffs  name 
In  the  caption,  was  insufficient  to  show  tiiat 
he  sued  in  hia  representative  capacity,  tbe 
objection  was  obviated  bj  the  body  of  the  com- 
plainL 

3.  The  second  count  had  the  same  caption 
aa  tbe  first,  and  no  more  to  aid  it  It  was  in- 
dependent, and  commenced,  "^le  plaintiff 
claims,"  etc.,  and  averred  that  def^idant's 
agenta  and  servants  did  "wantonly  propel  a 
locomotive  againat  and  killed  plalntUTs  Intes- 
tate," without  stating  who  he  waa  EH4  Inmtli* 
dent. 

4.  Evidence  examined,  and  held  to  show  that 
the  negligence  of  a  railroad  engineer  In  faAing 
to  ring  hia  bell  was  not  the  proxlmato  cause 
of  the  deatii  of  plabitiff*B  Inteitate,  atmek  and 
killed  by  the  engine  whUe  walking  lUoDgaide 
the  track. 

6.  Alleged  error  In  exdudlng  evidence  offered 
by  plalntlfl  was  'immaterial  vn  appeal  -vitiare 
be  was  not  entitled  to  recover  on  the  .luslta 
even  If  the  evidence  bad  been  admitted. 


-  f  1.  ate  PlMdiai.  VOL  m.-Cm^^vm-  U  UT„m 

Digitized  by  vjOOglC 


Ala.) 


BEYAOT  T.  SOUTHKEN  ET.  CO. 


663 


Appeal  from  Clrcnlt  Court,  Jackson  Conn* 
ty;  A.  H.  Alston,  Jadge. 

Action  by  Alva  F.  Bryant,  as  administra- 
tor of  William  T.  Doroogh,  deceased,  against 
the  Southern  Hallway  Company.  From  a 
Judgment  for  defendant  plalntUC  appeals. 
Affirmed. 

The  complaint  contained  two  connta.  The 
caption  of  the  complaint,  and  the  averments 
of  the  two  counts  as  to  the  capacity  In  which 
the  plalntlfC  sues,  an  sofflcientLy  shown  In 
the  opinion. 

In  the  flrat  count  of  the  complaint  the  plain- 
tiff sought  to  recorer  damages  for  that  at  a 
public  road  crossing  the  defendant  "negli- 
gently propelled  a  locomotlTe  against  and 
kUled  the  plalntUTs  Intestate;**  In  the  sec- 
ond count  the  avennents  of  negligence  were 
that  the  defendant  "want<sily  propelled  a  lo- 
comotlTe against  and  killed  the  plalntUTs  in- 
testate.'* There  were  demurrers  Interposed  to 
each  of  these  connts,  which  were  overruled. 

The  defendant  pl^ed  the  graieral  Issue 
and  by  special  plea  set  up  the  contributory 
negligence  of  the  plaintiff's  Intestate. 

The  following  facts  were  shown  without 
dispute:  Plaintiff's  Intestate,  William  T. 
Dorooffb,  was  killed  at  a  public  road  cross- 
ing about  a  mile  west  of  Scottaboro  on  Sun- 
day. April  8f  1900,  at  about  nine  o'clock  a. 
OL.  by  a  through  fndgbt  train  of  defendant's, 
wblch  was  going  west,  and  running  at  a 
Veed  of  from  25  to  80  ndles  an  hour.  The 
crossing  was  on  a  curve,  where  the  engineer 
could  not  see  as  much  as  one-fourth  of  a  mile 
ahead  as  he  approached  from  the  east.  The 
enMdng  was  also  on  a  fill.  6  or  8  feet  high. 
The  public  road  at  Ihe  crossing  was  about  12 
or  14  feet  wide;  Juit  at  its  west  side  was  a 
stock  gap  v^eie  the  railroad  entered  a  field, 
in  which  garlic  was  growing.  An  hour  or  so 
before  the  killing  the  deceased  ms  seen  In 
this  field  on  the  north  side  of  the  tra(^  gath- 
ering garile.  The  other  facta  of  the  case  nec- 
essary to  an  understanding  of  the  decision  on 
the  present  appeal  are  suffldently  stated  in 
the  opinion. 

During  the  examination  of  one  I^esUe  as  a 
witness  for  the  plaintiff,  the  plaintiff  sougbt 
to  prove  wluit  was  the  plaintiff's  Intestate's 
manner  of  walking,  and  whether  or  not  he 
walked  In  a  stooping  positkm.  and  used  a 
stidc  The  defendant  moved  to  exclude  this 
evidence,  the  court  granted  the  motion,  and 
to  each  of  these  rulings  the  idalntlff  sq;»rate- 
ly  accepted. 

T7pon  the  Introduction  of  all  the  evidence 
the  court  at  the  request  of  the  defendant 
gave  the  genwal  affirmative  ttbaige  In  Its  be- 
half and  to  ibe  giving  of  tbls  charge  the 
plaintiff  duly  excepted. 

Martin  A  Bouldin  and  Tally  &  Hackworth. 
for  appellant  Humes,  Sheffey  &  Speaker  for 
appellee. 

ECABAL80N,  J.  1.  When  a  complaint  does 
not  show  a  substantial  cause  of  action,  a  , 


judgment  on  It  will  be  reversed  on  error, 
even  If  rendered  npon  a  default,  and  there 
was  no  objection  to  it  In  the  court  below. 
Childress  v.  Mann,  83  Ala.  206. 

Each  count  in  a  complaint  is  consblered  as 
the  statement  of  a  different  cause  of  action. 
Manpay  v.  Holley,  8  Ala.  103;  Childress  v. 
Mann,  33  Ala.  20a 

"The  several  counts  of  a  declaration  are 
regarded  as  its  several  parts  or  sectlona;  and 
i^  is  not  only  permissible,  but  often  very  prop- 
er, to  avoid  unnecessary  repetition  and  per- 
plexity, that  one  should  refer  to  tbe  other. 
If,  however,  there  is  no  expr^  reference, 
the  several  counts  are  considered  as  distinct 
as  If  contained  in  separate  declaraticmB." 
Boblnson  v.  Drnmmond.  24  Ala.  174,  178. 
Bach  count  Is  as  distinct  as  If  in  separate 
dedarations  or  complaints,  and  must  inde- 
pendently of  tbe  others  contain  all  necessary 
averments,  or  tbe  latter  count  must  expressly 
refer  to  the  former,  Mardls  v.  Shackleford. 
8  Ala.  486;  H.  A.  &  B.  B.  Co.  v.  Dusenberry. 
M  Ala.  418,  10  South.  274. 

Tbe  caption  In  tbe  first  count  in  the  com- 
plaint in  this  case,  Is  "Alva  F.  Bryant,  Ad- 
ministrator, etc.,  V.  Southern  Railway  Com- 
pany." In  tbe  body  of  tbe  complaint  Is 
the  averment,  '*^e  plaintiff,  Alva  F.  Bryant, 
suing  as  the  administrator  of  the  estate  of 
Wm.  F.  Dorough,  deceased,  claims,"  etc.  Tbls 
avermwt  aids  the  caption,  to  the  extent  of 
showing  in  what  capacity  the  plaintiff  sues. 
Blackman  v.  Moore-ELandley  Hardware  Co., 
106  Ala.  458,  17  South.  628.  If  this  had  not 
been  done,  and  we  were  left  to  the  caption 
alone,  to  determine  in  what  capacity  the 
plaintiff  was  suing,  It  would  be  held  to  be  his 
individual  suit,  and  not  one  in  fals  represen- 
tative capacity.  Lowery  v.  Daniel,  98  Ala. 
461,  18  South.  S27.  The  words,  "administra- 
tor, etc.,"  following  tbe  name  of  Alva  F. 
Bryant,  In  the  caption  of  tbe  complaint,  are 
mere  words  of  description,  and,  alone,  as 
stated,  import  a  suit  by  said  Bryant  In  his 
Individual  and  not  in  his  representative  ca- 
pacity. A.  F.  Bryant  and  A.  F.  Bryant  ad- 
ministrator are  one  and  the  same  name. 
Lucas  V.  Pittman,  94  Ala.  616,  10  Sooth.  603; 
Westmoreland  v.  Foster,  60  Ala.  449.  Tbe 
use  of  the  word,  "administrator,"  vrtthout 
stating  of  whom,  does  not  show  that  he  sues 
in  that  capacity,  but  in  bis  own.  Buckley  v. 
Wilson,  56  Ala.  395. 

The  second  count  has  the  caption  of  the 
first  and  no  more  to  aid  it.  It  In  Independent, 
and  copimraices,  "The  plaintiff  claims,"  etc., 
and  avers,  that  the  defendant's  agent  and 
servants  did  "wantonly  propel  a  locomotive 
against  and  killed  plaintUTs  intestate^"  with- 
out stating  who  he  was.  It  falls  to  state  a 
cause  of  action,  and  under  It  no  proof,  of  the 
killing  of  one  Dorough,  named  In  the  first 
count,  was  admissible.  In  consideration  of 
the  case,  tha%fore,  we  must  eliminate  this 
count,  and  are  remitted.,  to  tbe  first  count 
alone,  which  charges  simple,  negligence,  to 
which  thft  plea  of  conttltwtory  nedigeoee  of . 
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plaintiff  as  the  proximate  cause  of  the  Injury 
was  Interposed. 

2.  Judge  Cnrglle,  a  witness  for  the  plain- 
tiff, describes  the  stock  gap  and  fence  at 
which  Intestate  was  killed,  as  being  on  the 
west  side  of  the  public  road  crossing,  and  on 
the  north  side  of  the  railroad  track.  He  stat- 
ed, "The  public  road  crossing  was  just  at  the 
edge  of  the  stock  gap  which  Is  constructed 
by  a  pit  and  cross-ties  resting  upon  stringers, 
and  these  cross-ties  are  sharpened  at  the 
top,  so  that  they  cannot  be  walked  over  by 
live  stock.  The  railroad  has  a  fence  on  each 
side  of  the  stock  gap,  constructed  of  planks 
and  posts.  This  fence,  where  It  Joins  to  the 
stock  gap,  slopes  from  top  to  bottom,  being 
attached  to  the  stock  gap  at  the  bottom  of 
the  fence,  and  sloping  upward  from  the  rail- 
road at  the  top.  The  body  of  Wm.  Dorough 
was  lyiug  against  this  fence,  his  bead  from 
end  bis  feet  towards  the  railroad.  I  saw  a 
spot  of  blood  upon  this  fence,  about  the  third 
plank  from  the  bottom,  near  the  body.  The 
body  was  on  the  north  side  of  the  railroad, 
about  ten  or  twelve  feet  therefrom,  and  four 
or  six  feet  from  the  west  side  of  the  public 
road  crossing." 

One  T.  J.  Barnes  testified  as  to  the  place  of 
the  accident,  sabstantlally  the'  same  as  the 
witness.  CargUe.  He  also  stated,  that  he  saw 
deceased  an  boor  or  two  before  the  injury  In 
the  field  west  of  the  railroad,  where  garlic 
was  growing.  The  evidence  tended  to  show 
that  deceased  had  gathered  some  garlic  and 
had  It,  at  the  time  he  was  killed.  This  wit- 
ness also  testified  that  he  was  at  the  time,  at 
his  house  about  -200  yards  south  of  the  cross- 
ing; that  he  heard  the  engine  blow  at  the 
signal  post,  a  quarter  of  a  mile  east  of  the 
crossing,  hut  did  not  hear  It  blow  or  the  bell 
ring  at  any  time  after  passing  the  dgnal  post; 
that  the  train  was  mnnlDg  wmt,  going  25  or 
30  miles  an  hour. 

The  engineer,  Cooper,  testified  that  he  blew 
the  whistle  at  the  signal  post,  and  that  the 
fireman  continued  to  ring  the  bell  at  short 
intervals  until  the  crossing  was  reached  and 
passed;  that  one  could  be  seen  at  the  cross- 
ing for  about  300  yards  east  therefrom;  that 
he  first  saw  deceased  In  the  act  of  climbing 
around  the  end  of  the  fence,  on  the  north 
side  of  the  railroad,  at  the  stot^  gap;  that 
looking  through  the  window  of  bis  cab,  be 
saw  deceased,  after  crossing  the  stock  gap, 
come  out  and  go  upon  the  public  road,  out 
of  sight;  that  when  he  last  saw  him.  he  was 
about  12  feet  from  the  railroad;  that  he  next 
saw  him  on  the  east  side  of  the  public  road 
crossing,  on  the  north  side  of  the  railroad, 
and  In  a  little  path  emerging  from  the  dirt 
road  and  running  east  along  the  north  side 
of  the  railroad,  with  his  face  turned  towards 
the  train,  and  he  was  going  east  and  the 
train  west;  that  he  was  Just  at  the  edge  of 
the  public  road  in  the  little  path,  about 
feet  from  the  raUroad  iron;  that  the  engine 
was.  at  the  time,  very  close  to  him,  when  de- 
ceased happened-  to  stumble  or  careen  to- 


wards the  track,  and  was  struck  by  the  dead- 
wood  of  the  engine,  which  extends  18  Inches 
outside  the  rail,  and  that  witness  ttos  at  his 
proper  place,  keeping    steady  lookout. 

It  was  shown  that  there  Is  a  curve  In  the 
railroad  at  the  public  crossing,  and  the  cross- 
ing Is  on  a  fill;  that  the  Inside  of  the  curve 
is  on  the  north  side  of  the  railroad,  and  the 
north  rail  of  the  track  Is  lower  than  the 
south  rail. 

According  to  the  evidence  of  these  witness- 
es, deceased  was  not  on  the  crossing  at  the 
time  he  was  struck.  There  was  evidence 
tending  to  show  a  failure  of  the  defendant 
engineer  to  ring  the  bell,  and  this  was  the 
only  evidence  of  any  negligence  on  the  part 
of  the  defendant's  employ^  In  control  of  the 
train,  and  it  is  manifest  from  all  the  evi- 
dence that  this  negligence  was  not  the  proxi- 
mate cause  of  the  Injury  complained  of. 

It  is  said  the  engineer  was  contradicted  by 
the  witnesses,  Oargile  and  Barnes.  There  Is 
not  a  more  material  difference  in  the  state- 
ments of  these  witnesses  from  that  of  the 
engineer,  than  there  Is  between  themselves 
in  their  own  statements,  and  there  Is  no  ma- 
terial conflict  between  them  and  the  engineer, 
—If  that  Is  material,— except  that  tbey  both 
state,  that  the  engineer  when  talking  to  them, 
did  not  say,  that  deceased,  after  tearing  tbe 
stock  gap,  turned  from  the  railroad  upon 
the  dirt  road,  or  passed  ont  of  his  sight.  So 
far  as  appears,  this  variation  of  the  account 
given  by  the  engineer  to  the  witness,  as  to 
the  circumstances  of  the  fcllllng,  does  not  af- 
fect the  issue  under  the  first  count,  as  to  the 
alleged  contributory  negligence  of  deceased. 

3.  If  there  was  error  In  not  allowing  plain- 
tiff to  prove,  what  was  the  form  and  car- 
riage of  deceased  in  walking,  what  waa  bis 
manner  In  walking,  and  whether  or  luit  lie 
walked  with  a  stick.  It  was  error  without  In- 
Jury,  since  with  those  facts  In  or  ont  of  13m 
case,  the  defendant  was  entitled  to  the  gen- 
eral charge  as  requested. 

Tried  on  the  first  count,  as  the  case  must 
have  been,  there  was  no  error  In  giving  the 
general  charge  for  the  defendant 

Affirmed. 


(tf  Fla.  1M> 

BAOGBTT  T.  SAVANNAH,  V.  &  W.  RT. 

CO. 

(Siqtrnna  Court  of  Florida,  Division  B.  May 

13,  1903.) 

APPBAL-RBVIEW— INSTRUCTIOHB-NBV 
TRIAL— JUI>OHENT. 

1.  Charges  given  or  refused  by  the  court  be- 
low can  be  considered  by  this  conrt  only  when 
incorporated  in  a  bill  of  exceptions,  or  when 
signed  by  the  trial  judge  sod  filed  by  him  aa 
provided  in  sections  1090  and  1081  of  the  Re- 
vised Statutes  oC  1882. 

2.  The  action  of  Ui«  lower  court  in  nmnt- 
Lag  a  motion  for  a  new  trial  cannot  be  reviewed 
by  this  court  where  several  ot  the  grounds  of 
the  motion  are  based  upon  the  rulings  of  the 
court  in  giving  or  refusing  charges  not  before 
this  court  for  consideration. 

3.  It  Is  not  error  to  treat  as  a  motlcHi,  and 
not  as  a  mere  notice  of  mottoOr^an  enti7.  upoa 
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tike  motioa  docket  that  "wo  the  ^tb  day  ot 
October,  A.  D,  1889,  I  shall  more  the  court 
to  set  aside  the  verdict  for  a  new  trial  ou  the 
followlDK  gronnds,"  followed  hj  a  statement  of 
the  KTounds  in  the  waal  form. 

4.  In  granting  defendant's  motira  that  the 
rerdirt  of  the  jorj  be  set  aside  and  for  a  new 
trial,  the  court  should  not  enter  final  Jodpnuit 
for  the  defendant. 

iSrUabos  by  the  Oomt) 

Error  to  Clrcnlt  Oonrt,  Bfarlon  Conntr; 
Joseph  B.  Wall.  Judge. 

Action  by  Frank  M.  Baggett  against  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany. From  an  order  granting  a  new  trial, 
plaintiff  brings  error.  Affirmed. 

Anderson  ft  Hocker,  for  plaintiff  in  error. 
R.  A.  Burford  (Garlca  L.  Slstmnk,  on  the 
brief),  for  defendant  in  error. 

MAXWELL,  J.  The  plaintiff  In  error  seeks 
In  this  proceeding  to  reverse  an  order  made 
by  the  court  below  setting  aside  a  verdict 
tbere  obtained  by  blm  against  the  defendant 
in  error. 

The  bill  of  exceptions  recites  the  rendering 
of  the  verdict,  sets  forth  the  motion  made  to 
set  It  aside  and  grant  a  new  trial,  and  states 
that  the  motion  was  granted,  and  that  the 
plaintiff  excepted  to  this  mllng  of  the  court 
The  motion  Is  as  follows:  "On  the  25th  day 
of  October.  A.  D.  1899, 1  shall  move  the  court 
to  set  aside  the  verdict  for  a  new  trial  on  the 
following  grounds:  (1)  That  the  verdict  was 
contrary  to  the  charge  of  the  conrt.  (2) 
That  the  verdict  was  contrary  to  the  evi- 
dence. (3)  That  the  verdict  was  not  snp- 
ported  by  the  evidence.  (4)  That  the  dam- 
ages are  excessive.  Hi)  That  the  court  err- 
ed in  giving  the  InstracUons  asked  for  by  the 
plaintiff  to  which  the  defendant  excepted, 
id)  That  the  court  erred  in  refusli^  the  In- 
structions to  find  for  the  defendant  (7)  That 
the  verdict  was  contraiy  to  the  law  of  tbe 
case." 

The  first  qaeetion  presented  to  as  is  wheth- 
er there  was  error  in  granting  this  motion. 
Tbe  first,  fifth,  and  sixth  grounds  of  the  mo- 
tion are  based  upon  charges  given  or  refused 
by  the  court.  These  charges  are  not  set  forth 
In  tbe  bill  of  exceptions,  nor  are  they  made 
part  of  the  record,  as  provided  In  sections 
1090  and  1091  of  the  Bevised  Statutes  of 
1802.  Certain  charges  are  copied  Into  the 
transcript  of  tbe  record  as  having  been  given 
or  refused  by  tbe  court  below,  but  they  do 
not  appear  to  have  been  signed  by  the  trial 
Judge  or  filed  by  him  as  required  by  tbe 
statute,  and  they  have  no  proper  place  la 
the  record.  Savannah,  Florida  ft  Western 
Railway  Company  v.  Brink.  44  Fla.  — ,  33 
South.  245.  The  chai^ces  given  or  refused  by 
tbe  court,  therefore,  are  not  before  us  for 
coBOideration,  and  we  cannot  review  the  ac- 
tion of  the  lower  court  In  determining 
whether  they  afforded  ground  for  setting 
aside  the  verdict  of  the  Jury.  Allen  r.  Lewis, 
43  Fla.  — .SI  Bontb.  28a  :. 


It  la  further  contended  that  no  proper  mo- 
tion for  a  new  trial  was  entered  upon  the 
docket,  for  the  reason  that  tbe  alleged  mo- 
tion, as  entered,  was  merely  notice  of  a  mo- 
tion. It  Is  true  that  Its  first  statement  Is 
that  on  a  certain  day  the  defendant  would 
move  the  court  as  thereinafter  set  forth. 
The  bill  of  exceptions  states,  however,  that 
it  was  made  and  submitted  as  a  motion,  and 
ruled  upon  as  a  motion,  and  it  contained  a 
statement  of  the  relief  sought,  and  the 
grounds  therefor.  The  fact  that  It  contained, 
also,  a  notice  of  the  day  npon  which  It  would 
be  submitted,  does  not  so  rob  It  of  Its  char- 
acter as  a  motion  as  to  make  the  action  of 
the  court  In  so  treating  It  reversible  error. 

The  only  remaining  assignment  of  error 
is  that  "the  court  erred  in  ordering  the  de> 
fendant  to  go  hence  without  day." 

The  record  recites  that  on  October  25, 
1899,  the  following  order  was  entered  upon 
tbe  motion:  "Motion  sustained  and  verdict 
set  aside,  and  the  defendant  go  hence  with- 
out day,  ruling  excepted  to,  and  the  plain- 
tiff allowed  ninety  days  In  which  to  prepare 
and  present  bill  of  exceptions.  October  25, 
1890.  J.  B.  Wall,  Judge."  No  oppllcatlon 
for  Judgment  non  obstante  veredicto  was  be- 
fore the  court,  nor  was  the  case  one  which 
would  support  such  application  If  made.  It 
was  error  for  the  court.  In  ruling  upon  tills 
motion,  to  enter  final  Judgment  for  the  de- 
fendant, and  Its  action  in  doing  so  must  l>e 
reversed. 

Tbe  Judgment  of  the  court  below,  so  far  as 
It  sets  aside  the  verdict.  Is  affirmed,  and  the 
cause  remanded  for  a  new  trial,  at  the  cost  of 
the  defendant  In  error. 


(46  Fla.  UT) 

BAIRD  T.  BLLSWORTH  TRUST  GO.  at  aL 

(Snpreme  Court  of  Elorida,  DIridon  B.  May 
18.  1903.) 

BILL  IK  BQiriTT-TmiPOBAItT  INJUHOnOW- 
DiaSOLUTXOH. 

1.  At  the  hearing  of  a  motion  to  dissolve  a 
temporary  injunction  had  upon  bill,  anawer, 
and  affldavits  before  expiration  of  the  time  for 
taking  testimcmy.  it  Is  error  to  dismiss  the 
bill  if  it  states  a  cause  for  equitable  relief, 
even  though  the  court,  governed  by  the  weight 
of  the  testimony  as  presented  in  the  alBdaTits 
and  the  bill  and  answer,  should  prc^rly  dis- 
solve the  injunction. 

(S.vllabas  by  the  Conrt) 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; William  A.  Hocker,  Judge. 

Bill  by  B.  J.  Baird  against  tbe  Ellsworth 
Trust  Company  and  others.  Decree  tor  de- 
fendants, and  plaintiff  api>eftlB.  Modified. 

Bvans  Halle  and  W.  O.  Jackson,  for  appe- 
lant  Horatio  Davlii,  for  appellees. 

PER  CURIAM.  This  case  Is  contnlled  by 
the  ruling  made  in  Richardson  v.  Klttlewell, 
45  Fla.  — ,  S3  South.  884.    Here,  as  tbere, 

ft  8m  iDiimotloa.  voL  tt.  CaaL  Di^^MSk  . 
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(Fla. 


the  appeal  is  from  an  order  dissolving  a  tem- 
porary injunction  and  dismissing  the  hill 
upon  a  hearing  had  upon  motion  to  dissolve 
based  upon  bill,  answer,  and  affidavits  before 
the  time  for  taking  testimony  bad  expired. 
Here,  as  there,  the  evidence  Is  sufflclent  to 
saatain  the  action  of  the  court  In  dissolving 
the  Injunction;  but  here,  as  there,  the  appel- 
lant had  a  right  that  the  bill  be  retained 
for  a  final  hearing  after  fall  proofs.  The 
bill  should  not  have  been  dismissed  upon 
mere  motion  to  dissolve. 

The  decree  appealed  from.  In  so  far  as  it 
dissolves  the  temporary  Injunction,  is  af- 
firmed. In  so  far  as  It  dismisses  the  bill.  It 
is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  conformable  to  chancery 
practice. 


(46  Fla.  my 

BOOTH  V.  LENOX  et  al.* 

(Supreme  CSourt  of  Florida.  Division  A. 
March  SI,  1903.1 

REBtJI/nNQ  TRUST— PAROL  PROOF— ESTOPPBL 
IN  PAIS— ESTOPPEL  BY  PLEADINGS— TRANS- 
ACTIONS WITH  DECEASED  PARTT— EVIDENCE. 

1.  Where  the  proofs  show  clearly  that  a  has- 
hand,  daring  his  lifetime,  purchased  real  estate 
exclusively  with  the  separate  property  and 
money  of  his  wife,  but  witnout  her  knowledge  or 
consent  to<A  the  titie  thereto  to  himself  in  his 
own  name,  a  trust  results  in  favor  of  the  wife 
iu  and  to  such  properly,  and  upon  bill  filed 
by  the  wife  agamet  the  heirs  at  law  of  the 
husband  subsequently  to  his  decease,  under  the 
eircumstances  stated,  the  property  should  be 
decreed  to  be  her  aepuate  property, 

2.  It  1>  settled  in  Florida,  aa  elsewhere  that 
a  resulting  trust  in  real  estate  may  be  estab< 
lished  by  parol  testimony. 

8.  In  a  suit  by  the  widow  against  the  heirs 
at  law  ef  a  decedent,  where  the  heirs,  or  wom» 
,  of  them,  testify  as  to  traosaotions  or  communt 
cations  had  between  the  widow  and  her  deceas- 
ed hasband,  such  teetimouy  of  the  belrs  re- 
moves the  prohibition  contained  in  section  109D, 
Bev.  St.  1892,  against  the  living  wife's  testify- 
ing as  to  such  transactions,  and  qualifies  her, 
under  said  statute,  to  give  her  vermon  of  them. 

4.  Two  esseotials,  among  others,  of  an  ee- 
toppel  in  pais,  are  (1)  that  the  representation 
claimed  as  the  estoppel  most  have  been  made 
with  the  intention,  actual  or  virtual,  that  the 
other  party  should  act  upon  it;  and  (2)  the 
otiier  party  must  have  been  induced  to  act  upon 
it* 

5.  Representations  and  declarations  made  In 
pleadings  {rive  rise  to  an  estoppel  only  as  be- 
tween parties  and  their  privies  to  the  case  in 
which  the  pleadings  are  filed,  and  only  those  to 
whom  the  representation  Is  made  or  intended 
to  influence  and  their  privies  may  take  advon* 
t&ge  of  the  estoppel.  If  the  act  was  Inter 
alios,  there  can  be  no  estoppel. 

6.  The  pleadings  of  a  par^  in  one  salt  may 
be  used  In  evidence  a^dust  him  in  another, 
not  as  an  estoppel,  but  as  twoof,  <^n  to  re- 
buttal and  ezplanatira,  that  he  admitted  cer- 
tain facts. 

(Syllabni  fay  the  Oonrt) 

Appeal  from  CSrcnlt  Oonrt,  Duval  Oonnty; 
Bbydon  M.  (3aU,  Judge. 


•Rehearing  denied  Kay  18,  UO, 

5  S.  Sm  Bstoppfll,  TOL  U,  Cent  Dig.  ||  K  IS,  W. 


Bin  by  Margaret  A.  Lenox  and  others 
against  Esther  L.  Booth  and  others  for  par- 
tition. Decree  for  complailnants,  and  defend- 
ant Esther  L.  Booth  appeals.  Reversed, 

Margaret  A.  Lenox  and  her  husband,  An- 
drew Lenox,  Elisabeth  O.  Swain  and  bat  hus- 
band, Wilbur  Svrain,  filed  tbdr  bill  in  equity 
for  partition  in  the  circuit  court  of  Duval 
county  on  the  18th  day  of  February,  1897, 
against  James  B,  Booth,  Uary  J.  Van  Loon 
and  her  husband,  Arthur  EL  Van  Loon,  Ma- 
bel F.  Booth,  and  Esther  L.  Booth,  alleging: 
That  James  B.  Booth  was  in  his  lifetime  and 
at  the  time  of  his  death  seised  in  fee  simple 
of  and  in  the  following  described  real  estate, 
to  wit,  lots  five  (6)  and  six  (6)  in  Mock  thir- 
teen (13)  of  MclDtmh  and  Reed's  addition  to 
La  VUla,  according  to  plat  duly  recorded  In 
Duval  county,  said  land  being  sttuatod  In  the 
dty  of  Jacksonville,  In  said  Duval  county. 
That  the  said  James  B.  Booth  died  Intestate 
In  Duval  county,  Fla.,  on  July  10,  1886,  leav- 
ing, bim  survl^big,  the  following  children: 
The  complainants  Margaret  A.  Lenox  and 
Elizabeth  0.  Swain,  and  the  defendants 
James  R.  Booth,  Mary  J.  Van  Loon,  and 
Mab^  F.  Bootb,  and  Thoxoaa  Charies  Booth, 
who  died  in  infancy,  without  issue,  on  De- 
cember 81.  1886.  That  the  children  named 
are  all  the  children  bom  to  said  Jamai  R. 
Booth,  deceased.  That  Mabel  F.  Booth  is  a 
minor.  That  the  said  lots  adjoin  each  otbw. 
and  form  one  tract  of  land,  which  does  not 
exceed  in  quantity  half  an  acre.  That  at 
the  time  of  his  death  the  said  James  B. 
Bootii  resided  upon  said  land,  and  was  the 
head  of  a  family,  caring  for  and  supporting 
Ctftaltt  members  of  his  family  mentioned 
herein.  That  said  living  children  hold  and 
are  seised  in  and  of  said  land  and  pr^nisee 
In  joint  titie  and  Interest,  each  thereof  own- 
ing a  one-fifth  undivided  Interest  in  the 
same,  and  that  complainants  desire  to  have 
their  respective  shares  and  portions  of  said 
land  partitioned  and  set  off  to  than  In  sev- 
eralty. That  said  def^dant  Bsthor  Lj. 
Booth  Is  the  widow  of  the  decedent,  James 
R.  Booth,  and  claims  some  Interest  in  said 
premises,  the  nature  of  which  Is  unknown 
to  complainants.  That  complainant  Bfar- 
garet  A.  Lenox  intermairled  with  said  An- 
drew Lenox  prior  to  the  year  1886,  and  tbe 
complainant  ESlzabeth  0.  Swain  Intermar- 
ried with  said  WUbur  Swain  In  the  year 
1886.  The  bill  prays  that  the  said  land  may 
be  partitioned  under  the  order  of  tiie  court, 
and  that  one-fifth  thereof  may  be  set  off  In 
severalty  to  each  of  the  complainants  Mar- 
garet Lenox  and  Bllzabeth  0.  Swain,  and 
that,  if  It  be  made  to  appear  that  said  land 
cannot  be  divided  without  loss  and  prejudice 
to  those  Interested  tfaer^,  then  that  the 
same  be  sold  under  direction  of  the  court, 
and  that  one-fifth  of  the  proceeds  threat 
be  set  off  and  paid  to  each  of  said  complain- 
ants Margaret  A.  Lenox  and  BUzabetb  OL 
Swain,  and  for  general  niUitt^  Tbe  defuMl^ 
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auta  James  R.  Booth  and  Mary  3.  Van  Loon 
filed  an  answer  admitting  an  tbe  allegations 
of  tbe  bill,  and  prayed  therein  that  their  re- 
spective interests  and  shares  In  said  land 
might  be  set  off  to  them  la  severalty. 

The  defendant  Esther  L.  Booth  filed  her 
separate  answer  to  the  bill,  in  which  she  ad- 
mitted the  death  of  James  B.  Booth  at  the 
date  as  alleged,  and  that  at  the  time  of  his 
death  he  resided  on  said  land,  and  that  tbe 
same  was  one  contlguoos  body  of  less  than 
one-half  of  an  acre  in  area,  and  that  at  his 
death  James  R.  Booth  left  surrlTlng  him 
his  widow,  the  answering  defendant,  and  the 
children  named  in  the  bill;  that  Thomas 
Charles  Booth,  since  deceased  during  minor- 
ity, unmarried  and  withont  issae,  and  Mabel 
F.  Booth,  a  minor,  were  the  children  of  tbe 
said  James  R.  Booth,  the  issue  of  his  mar- 
riage with  the  answeriDg  defendant,  and 
that  the  other  named  children  were  his  chil- 
dren 1^  a  former  marriage.  Her  answer  de- 
nied that  said  living  children  bold  or  are 
seised  of  said  hind  in  Joint  title,  each  owning 
a  one-fifth  undivided  Interest  in  the  same,  or 
any  other  share  thereof.  The  answer  then 
alleges  that,  in  so  far  as  creditors  or  bona 
fide  purchasers  or  lienors  without  notice  are 
concerned,  it  may  not  be  admissible  for  this 
defendant  to  show  that  James  R.  Booth  did 
not  own  said  land,  In  that  this  defendant 
may  be  charged  with  constmctlTe  notice  that 
tbe  deed  of  conveyance  of  the  land  described 
was  In  the  name  of  said  James  Booth,  de- 
ceased, and,  being  so  worded,  was  recorded 
according  to  law  In  the  public  records  of  said 
cotuity;  but,  on  the  other  band.  In  so  far  as 
the  complainants  are  concerned.  It  is  tbe 
daty  of  this  defendant  to  show  the  fact  as 
to  the  ownership  of  said  land,  notwithstand- 
ing the  record  aforesaid.  This  defendant  in- 
vested her  sole  and  separate  property  in  the 
purchase  of  said  described  land,  and  all  tbe 
purchase  price  of  said  land  was  paid  wholly 
by  her  sole  and  separate  property;  and  the 
said  James  Booth,  deceased,  then  Uirlng,  did 
not  Invest  any  of  his  property  In  the  pur- 
chase of  said  land,  and  did  not  give  any  con- 
sideration therefor;  the  whole  consideration 
for  the  conveyance  of  said  land  moving  sole- 
ly from  this  defendant.  That*  relying  on  ber 
bnsband  for  the  details  of  said  purchase, 
she  was  not  present  at  its  consummation,  or 
at  the  drafting  and  execution  of  the  deed  of 
eonveyuice, ,  and  for  a  long  time  thereafter 
was  not  aware  of  tbe  deed  being  made  In 
the  name  of  her  husband.  Instead  of  being 
made  to  and  in  tbe  name  of  this  defendant, 
as  should  b^ve  been,  and  -that  she  siqpposed 
log  a.  long  tbne  was  the  case.  And,, (hat  so 
it  Is  tlia  B^ld  James  Booth,  deceased,  called 
James  jt..  Booths  as  fiforesald,  never  owne^ 
■aid  landj  or-any  part  thereof;^  and. that  tm 
tbe  past  10  years  preceding  this  defendant 
^fts  Iteen  .  ln  the  ac^I  possession  of  said 
land,,  reading  thvrqoa  claiming  title  dier^ 
adTerae^,  tfi  and  excjuBlTe  of  said  comiUaia- 


ants.  Subsequently  to  her  answer  to  the 
original  bill  the  defendant  Bather  L.  Boolb 
filed  ber  cross-bill  against  all  of  tlie  com- 
plainants, and  all,  except  herself,  of  the  de- 
fendants in  the  original  bill,  in  which  she  al- 
lies the  death  of  James  Booth,  also  called 
James  R.  Booth,  and  the  relationship  of  the 
parties  to  him  as  allied  In  the  original  bill, 
and  that  since  tbe  institution  of  tbe  original 
suit,  to  wit,  on  the  23d  day  of  February. 
1888,  the  said  several  parties  Margaret,  Mary, 
and  James  have  each  Instituted  a  suit  in 
ejectment  against  her  on  the  law  side  of 
this  court,  each  claiming  in  said  several 
ejectment  suits  the  ownership  of  an  undivid- 
ed one-fifth  share  of  said  described  laud  (lots 
6  and  6  in  block  13  of  Mcintosh  &  Reed's  ad* 
dltlon  to  La  Villa);  Uiat  she,  desirous  of  in- 
vesting certain  personal  property,  ber  sole 
and  separate  property,  in  the  purchase  of 
said  described  real  estate,  procured  ber  bus- 
band,  then  alive,  tbe  said  James  R.  Booth, 
now  deceased,  to'  purchase  the  said  real 
property  for  her;  and  thereupon  the  said 
James  Booth,  then  in  life,  purchased  said 
real  property,  giving  as  the  consideration 
therefor  the  sole  and  separate  property  of 
your  oratrix,  and  upon  the  receipt  of  her  sole 
and  separate  property,  and  for  no  other  con- 
sideration, the  owners  of  said  land  made  and 
delivered  tbe  deed  of  conveyance  under 
which  the  said  complainants  and  the  said 
plaintiffs  in  ejectment  claim  titie;  that,  re- 
lying upon  her  said  husband,  she  left  en- 
tirely with  him  tbe  negotiation  of  purchase, 
tbe  drafting,  execution,  recording,  and  pres- 
ervation of  tbe  said  deed  of  conveyance,  and. 
believing  his  assertion  that  he  had  bought 
the  said  land  for  her  with  her  money  as 
aforesaid,  she  proceeded  forthwith  to  take 
possession  of  said  land,  and  wlt|i  the  assist- 
ance of  her  brother  improved  the  same  by 
fences,  etc;  that  she  never  saw  tbe  deed  of 
conveyance  In  question,  and  was  for  the  first 
time  Informed  of  tbe  supposed  true  contents 
by  ber  counsel,  wtao  examined  tbe  records 
of  Duval  county,  at  ber  Instance,  after  her 
husband's  death;  that  she  returned  home  as 
soon  as  abe  could  after  her  husband's  death 
aforesaid,  and  took  undisputed,  peaceablei 
and  exclusive  possession  of  said  land,  claim- 
ing absolute  title  In  fee  simple  to  the  wbple 
thereof,  and  thenceforward  until  the  present 
dayr  covering  a  period  of  over  11  years,  your 
oratrlz  had  conUuued.  uninterruptedly  In 
said  adverse  possession. .  The  said  mistake 
in  ssld  conveyance  to  wlt^  the  said  James 
Booth  being  named  as  grantee  insjtead  of 
your  loatrix,  whether  intentional-  <a  not  on 
the  part  of  James  Booth,  now .  deceased,  la 
jcoatrary  to  equity  avd  good  conscience,  and 
apparently  vests  the  f^e  in  the  heirs  of  said 
Janies  Booth;  whereas  said  land  belpngs  In 
equity  to  your  OEatrlz,  and  Is  a  dood  on 
your  •onttrlx's  title  and  (t^qendilp, 

Tbe  .fxoss-blU  jwaysitliftt.she  may  be Ad- 
judged to  be  the  fole  owner  In  fee  simply  .q^ 
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said  land,  and  fbnt  flie  dond  on  ber  title 
may  be  removed,  tbat  said  actions  at  law 
may  be  enjoined,  and  for  general  relief. 

Tbe  defendants,  other  tban  Mabel  F. 
Bootb,  who  answered  separately  by  guardian 
4d  litem  after  the  overriding  of  a  demurrer 
to  said  cross-bill,  answered  the  same,  deny- 
ing all  of  the  material  all^atlons  thereof 
that  were  Inconsistent  wltb  the  allegations 
of  their  original  bill,  and  alleging  that  James 
R.  Booth,  from  the  time  of  his  pmrchase  of 
said  property,  claimed  and  treated  It  as  bis 
own,  and  that  the  said  Esther  was  well  aware 
of  said  claim  as  to  the  ownership  of  said 
property  by  her  fansband,  and  was  well  aware 
of  the  fact  that  be  treated  it  as  his  own, 
exercising  continually  acts  of  ownership  and 
control  over  the  same,  and  tbat  at  no  time 
prior  to  this  suit  did  said  Esther  object  to 
said  decedentfs  said  claim  and  acts  of  own- 
ership, or  deny  or  dispute  his  title  to  said 
property.  They  deny  tliat  there  was  any  mls< 
take  in  said  deed,  and  aver  that  said  James 
Booth  purchased  and  paid  for  said  lands 
with  his  own  funds  and  property,  and  was 
properly  named  as  grantee  Id  said  deed. 
Further  answering  the  cross-bill,  tbey  say 
that  said  James  R.  Booth  died  In  the  year 
1886,  and  that  a  few  months  after  his  death 
the  said  Hsther  went  Into  possession  of  said 
property,  informing  these  defendants  and 
their  agents  tbat  she  claimed  the  right  to 
the  possession  of  said  property  as  the  widow 
of  said  James  Booth;  that  afterwards  she 
was  appointed  administratrix  of  the  estate 
of  James  Bootb,  and  In  her  capacity  as  ad- 
mlnistratrtx  defended  several  suits  brought 
against  a  part  of  said  property  by  one  C  O. 
Livingston  to  enforce  payment  of  two  alleg- 
ed mortgages,  and  In  ber  pleas  and  answers 
filed  in  said  suits  the  said  Esther  set  up  that 
said  property  was  the  homestead  of  said 
James  B.  Booth,  and  that  said  alleged  mort- 
gages were  not  executed  by  ber,  and  that, 
therefore,  the  said  allied  mortgages  were 
invalid.  And  that  by  the  assertion  and  acts 
of  said  Esther  these  defendants  were  led  to 
believe  and  did  believe  that  she,  as  widow 
and  administratrix,  was  holding  and  caring 
for  and  defending  said  property  as  part  of 
the  estate  of  said  James  R.  Booth,  and  for 
that  reason  permitted  said  Esther  to  receive 
and  enjoy  the  rents  of  said  property,  amount- 
ing to  a  large  sum,  and,  because  of  the  fact 
tbat  said  alleged  mortgage  claim  remained 
unsettled,  permitted  said  Esther  to  remain  In 
possession  of  eald  property  without  question 
up  to  the  time  of  the  commencement  of  this 
suit;  and  by  reason  of  the  lapse  of  time 
since  the  death  of  said  James  R.  Booth  these 
defendants  are  much  embarrassed  in  estab- 
lishing their  defense  to  the  fiilse  claim  of 
mid  Esther,  and  that  she  is  estopped  from 
now  denying  the  title  of  said  James  R. 
Booth.  A  voluminous  amount  of  testimony 
was  taken  before  a  master,  and  reported  to 
Uie  court,  and  on  final  bearing  on  the  original 
and  CTOw-bllla,  annren^  and  testiimoDy  tbt 


court  rendered  a  decree  adjudging  the  eqnt 
ties  to  be  with  the  complainants,  adjudging 
to  each  of  the  named  children  of  James  R. 
Booth  the  ownership  of  an  undivided  one- 
flfth  Interest  In  said  property,  and  tbat  the 
said  Esther  L.  Booth  was  entitled  to  dower 
In  said  property  of  one-third  part  thereof, 
and  appointed  three  commissioners  to  make 
partition  thereof,  who  were  directed  to  set 
apart  to  Esther  L.  Booth  one-third  part  of 
said  premises,  according  to  value,  as  ber 
dower,  and'  one-flfth  of  the  remainder  was  to 
be  set  apart  In  severalty  to  each  of  the  five 
named  children;  and  that,  If  partition  there- 
of cannot  be  made  without  prejudice  to  the 
Interests  of  the  parties,  the  said  commission- 
ers report  the  fact  to  the  court  The  cross- 
bill of  the  said  Esther  L.  Booth  was  dismiss- 
ed. From  this  decree  the  said  Esther  L, 
Bootb  has  taken  her  appeal. 

A.  W.  Cockrell  &  Son,  for  appellant  H. 
B.  Philips  and  Fleming  ft  Fleming,  for  ap- 
pellees. 

TAYLOR.  G.  3.  (after  stating  the  facte). 
Upon  the  evidence  In  this  case  the  circuit 
Judge  erred  In  rendering  the  decree  appealed 
from.  Without  cumbering  the  recwd  with 
the  volume  of  testimony  In  detail,  we  think 
that  the  great  preponderance  of  it  establishes 
clearly  and  satisfactorily  the  following  facts: 
That  the  appellant  Esther  L.  Booth's  separate 
property  and  money  alone  purchased  the 
prop^ty  In  dispute,  and  that  the  procurement 
of  the  title  deed  thereto  In  the  name  of  her 
husband,  James  R.  Booth,  or  James  Booth, 
was  contrary  to  her  desire  and  consent;  Uiat 
her  husband,  during  his  lifetime,  frequently 
asserted  that  the  propoty  was  hers;  and 
tbat  it  had  been  bought  and  paid  for  with 
her  money  there  can  be  no  doubt,  as  bis  re- 
peated declarations  to  that  effect  are  proved 
by  several  disinterested  witnesses  whose  tes- 
timony is  not  Impeached,  nor  even  contradict- 
ed. Under  these  circumstances,  when  the 
husband  bought  and  paid  for  the  property 
with  her  money,  but  took  the  title  to  himself 
in  his  own  name  as  grantee,  he  became  the 
trustee  of  bis  wife,  holding  the  legal  title  In 
trust  for  her.  Tbat  a  resulting  trust  In  real 
estate  may  be  established  by  parol  testimony 
Is  settled  In  this  state,  as  elsewhere.  Lofton 
V.  Sterrett,  23  Fla.  665,  2  South.  837;  Lee  v. 
Patten,  84  Fla.  149,  15  South.  775;  Cunning- 
ham  V.  Gunnlngbam,  121  N.  0.  413,  28  S.  B. 
525;  MIdmer  t.  Mldmer*s  Bx'rs,  26  N.  J.  Eq. 
299;  Oebel  T.  Welsa,  42  N.  J.  Bq.  fS21,  8  AO. 
889. 

It  la  contended  by  the  appellees  that;  under 
the  provisions  of  section  1095,  Rev.  8t  1882, 
prohibiting  an  interested  witness  from  tes> 
tifjriog  to  transactions  and  communications 
with  one  at  the  time  of  sucb  testimony  de- 
ceased or  Insane,  the  evidence  of  the  app^ 
lant,  Esther  L.  Booth,  as  to  earning  of  money 
and  delivery  thereof  to  ber  hosband  to  pn>> 
chase  tiic  property  for  ber,  aaimot  ba  consfA- 
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«red.  Tbe  appdleci,  or  wme  of  them,  u 
beira  at  law  of  tbe  deceaaed,  Jamea  R.  Booth, 
teattfled  aa  to  theae  moneTSi  undertaking  to 
abow  that  they  Twe  tbe  moneys  of  Jamea  B. 
Booth,  derlTed  partly  from  toanrance  on  prop* 
erty  of  bla  destroyed  by  lire,  and  partly  from 
hla  eamtngs  in  carpentry  woi*,  which  testi- 
mony on  the  part  of  tbe  helm  InrolTed  com- 
muDlcatlona  bad  between  than  and  the  de> 
ceased,  James  B.  Booth.  Tbla  testimony  of 
the  taelrs  removed  tbe  probibltion  against  the 
Urlng  wife's  testifying  as  to  sacb  transac- 
tlons,  and  Qualified  ber,  under  the  statute,  to 
glTe  ber  Torsion  of  tbem. 

It  is  also  contentfed  by  the  appellees  that 
Jn  her  sworn  answers  to  tbe  hills  filed  against 
her  aa  administratrix  of  J.  R.  Booth  by  one 
G.  O.  LlTlngstim  to  ftnecloee  mortgages  exe- 
cnted  to  blm  upon  a  portion  of  tbe  property 
by  James  R.  Booth  she  admitted  tbe  seisin 
and  posseasion  of  James  R.  Booth  of  the 
pn^wrty,  and  alleged  therein  that  said  prop- 
erty was  the  homestead  of  said  James  Booth, 
and  that  ahe,  as  bis  wife,  had  not  Joined  In 
such  mortgages,  and  conseqoently  that  they 
were  Told;  and  that  she  Is  estopped  by  such 
answers  now  In  tbis  litigation  between  ber- 
■  self  and  tbe  b^  of  said  J.  R.  Booth  to  al- 
lege contrary  to  tbe  said  statements  of  snch 
answers.  There  Is  no  merit  In  this  conten- 
tion. Tbe  estoppel  asserted  is  one  to  pals, 
as  contradlstlnsulsbed  from  an  estoppel  by 
deed  or  by  contract  Two,  among  oth^,  es- 
sentials of  an  estoppel  In  pals  are  (1)  that  tbe 
representation  claimed  as  tbe  estoppel  must 
have  been  made  with  tbe  Intention,  actual  or 
Tlrtoal,  that  tbe  other  party  should  act  upon 
It;  and  (2)  the  other  party  most  have  been 
induced  to  act  npon  It  Bigelow  on  Estoppel, 
p.  570.  The  representations  made  in  the  an- 
swers of  the  appellant  to  the  bills  of  C.  O. 
LlTii^ston  were  not  made  for  the  purpose  of 
Infiuencing  or  affecting,  and  could  not  Influ- 
ence or  affect,  the  appellees  In  this  case,  and 
could  not  haTe  been  made  by  Esther  L. 
Booth  with  the  totentlon  tlut  the  appellees 
herein  should  act  thereon,  or  should  be  In- 
fluenced thereby,  ahice  such  representations 
could  not  In  any  way  affect  any  action  upon 
their  part,  or  cause  them  to  change  their  situa- 
tion or  right  towards  the  pn^rty;  and  they 
hare  not  been  Induced  tor  such  represrata- 
ttons  to  act  In  any  way  or  to  make  any 
change  In  their  situation  towards  the  matter 
Involved  therein.  The  representations  made 
by  Esther  L.  Booth  In  such  answers  affected 
only  res  inter  alios  acta,  and  It  is  settled  that 
only  parties  and  their  privies  are  bound  by 
the  representations,  and  only  those  whom  the 
representation  la  made  to  or  intended  to  In- 
fluence and  their  privies  may  take  advantage 
of  tbe  estoppeL  If  the  act  waa  inter  alios, 
there  can  be  no  estoppel.  Reglna  v.  Amber- 
gate,  Nottingham,  etc..  By.  Co.,  1  Ellis  &  B. 
372;  Bigelow  on  Estoppel,  p.  0d7.  The  plead- 
ings of  a  party  In  one  suit  may  be  used  in 
evidence  against  blm  In  another;  not  as  an 
eatoppel,  tnrt  as  proof,  open  to  rebuttal  and 


explanation,  that  he  admitted  certain  (acts. 
Buzard  v.  HcAnnlty,  77  Tex.  438,  14  S.  W. 
138;  11  Am:  &  Bng.  Xkicy.  of  law  <2d  Ed.) 
p.  449,  and  citations.  Under  the  last«tated 
rule  It  was  proi>er  to  admit  the  answers  of 
Esther  L.  Booth  to  the  bills  of  a  O.  Living- 
ston for  foreclosure,  not  as  an  estoppel,  but 
as  proof  of  tbe  facts  therein  admitted  or  al* 
leged  against  her  own  Intereat  Its  force, 
however,  as  inoof ,  we  think  was  overcome  by 
the  explanation  made  of  It  to  the  effect  that 
ahe  had  explained  to  ber  counsel  drafting 
such  answers  of  tbe  trust  status  v£  such  prop- 
erty, but  that  he  had  advised  ber  that  as  be- 
tween herself  and  Livingston,  who  was  with- 
out notice  of  tbe  (acts  of  snch  trust  the  lat- 
ter could  not  be  affected  therein,  and  that 
tbe  facts  of  such  tnut  were,  consequently, 
lirdevant  and  Inadmissible  as  a  defense  to 
such  suits  by  Livingston;  whereas  the  (act, 
Interposed  aa  an  anaww,  that  such  property 
waa  the  homestead  of  James  Booth,  and  that 
abe,  bla  wife,  bad  not  Joined  in  audi  mort- 
gagee thereof,  while  a  complete  deCense  to 
the  enforcement  of  ancb  mortgages,  was  not 
altogether  Inconsistent  with  her  own  real 
status  towards  tbe  prop^iy— Quit  of  resultant 
cestui  que  tntst 

Tbe  decree  of  the  drcutt  court  appealed 
from  herein  Is  reversed,  with  directions  to  en- 
ter  a  decree  In  Its  stead  dlsmlsstog  the  bill 
filed  by  tbe  app^ees  Margaret  A.  Lenox  and 
her  husband,  Andrew  Lenox,  and  BUaabetb 
0.  Swahi  and  Wllbmr  Swain,  her  husband, 
against  tiie  appelhmt  and  the  other  appelle«i 
hendn,  at  the  coat  of  tbe  complainants  thwe- 
In,  and  granting  In  (all  the  prayers  o(  tbe 
cross-bill  filed  by  tbe  appellant  herein,  at  the 
cost  of  the  defendanto  to  snch  cross-bUl  other 
than  the  minor  Mabel  F.  Booth.  It  Is  (ur- 
tiier  ordered  that  tbe  appellees,  except  the 
minor  Mabel  F.  Booth,  do  pay  Che  costs  of 
this  appeal 


DOKB  «t  aL  V.  WILLIAMS  et  aL 
(Supreme  Court  of  Florida,  DivMoa  B.  May 

19,  1903.) 

EQUITT  —  PARTIES  DEFENDANT  —  FETITIOM  — 
REMEDY  OP  THIRD  PARTIES. 

1.  The  geiieral  rule  is  that  a  complainant  in 
e4)nit7  cannot  be  compelled,  up<Hi  the  appUca- 
tian  (d  a  third  pawn,  to  make  him  ft  defend- 
ant to  the  bill.  This  is  particularly  tme  where 
the  bill  contains  no  allegations  which  connect 
such  third  person  with  the  subject-matter  of 
the  litigation. 

2.  In  cases  demanding  It  third  persons  toter- 
ested  in  the  Bubject-matter  of  lltlgatloa  In  chan-  • 
eery  may  present  tbeir  claims  to  tbe  court  for 
adjudication;  but  it  should  generally  be  by  an 
appropriate  bill,  and  not  by  petition.  Bene- 
ficiaries of  a  trust  where  tbe  trustee  Is  a  party, 
and  those  having  an  Interest  In  a  fond  in  tiie 
custody  of  the  court  may,  however,  totwvene 
by  petltioa. 

(Syllabus  t^^  tiie  Court) 

Appeal  from  Circuit  Court,  Alacbna  Coun- 
ty; William  A.  Hocker,  Judge. 

T  L  8m  SQuitr,  VOL  u,  Grat  IMS.  |  atr*  I 
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BUI  by  T.  A.  Doke  and  N.  D.  Walnrigbt 
against  W.  M.  WlUiams.  From  an  order  re- 
qtUring  comt^lnantB  to  amend  their  bill  by 
making  O.  L.  Peek  a  party  defendant;  they 
appeaL  Beversed. 

ETans  Hafle.  for  appellants.  W,  W.  Hamp- 
ton,  for  appellees. 

UAXWELL.  3.  Tbe  appellants  ffled  a  bill 
to  enjoin  tbe  defendant  WllUams  from  box- 
ing trees  for  turpentine  and  otherwise  tres- 
passing upon  certain  lands  therein  described. 
Peek  filed  a  petition  praying  to  be  made  a 
party  defendant  to  tbe  suit,  alleging  therein 
that  at  the  time  of  the  filing  of  the  bUl  Wil- 
liams was  In  actual  advise  possession  of  the 
lands  as  his  snblessee;  he,  the  petitioner, 
having  been  in  possession  and  In  the  exercise 
of  control  and  ownership  thereof  virtue  of 
a  lease  from  third  parties,  the  true  owners 
of  the  property.  This  petition  was  granted, 
and  complainants  required  within  10  days  to 
adend  their  bill  by  making  Pe^  a  party  de- 
fendant thereto.  Tnm  tbla  order  the  com- 
plainants appeal 

The  allegations  of  this  petition  do  not  show 
that  Peek  bad  such  an  Interest  in  the  lands 
iDTolved  In  this  suit  as  to  make  him  a  prop- 
er party  defendant  thereto.  They  do  not  dis- 
close his  rights  under  tbe  lease  to  hli^self, 
nor  what  Its  duration  wslb,  nor  even  that  It 
was  stUl  In  force  when  bis  petition  was  filed; 
and  they  are  equally  silent  as  to  the  lease  by 
himself  to  Williams,  and  bis  liability  for  any 
injury  which  might  result  from  interference 
with  the  latter'a  enjoyment  of  the  property. 

But  a  more  radical  objection  lies  to  ttiis  pe- 
tition. It  seeks  to  compel  the  complainants 
to  make  hhn  a  defendant  to  the  suit  which 
they  have  Instituted  against  Williams.  This 
salt  Is  In  personam  to  restrain  WllUams  from 
tresvasBli^  upon  land  which  they  claim  to 
own  and  possess.  They  seek  no  relief  against 
Peek,  and  the  bill,  as  filed,  shows  no  basis 
for  making  him  a  party  to  the  suit' 

The  general  rule,  subject  to.certaln'excep- 
tlons,  Is  that  a  party  cannot  be  reqnired  to  sue 
those  against  whom  he  does  not  wish  t*  pro- 
ceed, nor  to  state  another  case  than  that  upon 
which  he  elects  to  rely.  If  he  fails  to  make 
necessary  parties  to  the  suit,  or  does  not 
make  necessary  averments  as  to  those 
against  whom  be  proceeds,  his  suit  falls;  but 
whether  he  will  cure  the  defect  by  amend- 
ment rests  with  himself. 

In  the  case  of  Garter  v.  Smith,  85  Fla.  169, 
^  17  South.  411,  this  coart  held  fbat  "there  is 
*  no  practice  In  equity  which  will  authorize  tbr 
court,  upon  the  appllcatiOQ  of  a  person  not  a 
party  to  a  suit,  to  compel  a  plaintiff  to  make 
^uch  person  a  coplaintiff";  resting  Ita  deci- 
sion upon  Drake  r.  Goodrldge,  6  Blatchf.  151, 
Fed.  Gas.  No.  4,062. 

The  latter  case  announced  the  doctrine 
quoted,  and  held  further  that  it  was  equally 
without  precedent  to  make  one  a  party  de- 
fendant to  a  suit  In  personam  upon  his  own 
application,  following  therein  the  piior  ruling 


of  tbe  same  court  In  the  case  of  Coleman  t, 
Martin,  6  Blatchf.  lift,  Fed.  Cas.  Ko.  2,085. 
The  same  conclusion  Is  reached  in  weU-condd- 
ered  opinions  by  Ghancellor  Cooper  In  Stretch 
T.  Stretch,  2  Tenn.  Ch.  140,  and  by  UcClet 
Ian,  J.,  In  Ex  parte  Pxlntap,  87  Ala.  148.  ft 
South.  418. 

The  Supreme  Court  of  Mlsslasippl,  In  Board 
ot  Soperrlsors  of  Attala  County  v.  Niles,  68 
IflsB.  48,  permitted  intervention  by  the  board 
of  supervisors  to  resist  an  injunction  obtain- 
ed against  a  road  overseer  who  acted  under 
the  board,  and  who  refused  to  defend.  No 
authority  for  such  practice  was  cited,  and  the 
dedsion  of  the  court  was  placed  on  tbe  gronnd 
that  the  public,  the  real  party  In  interest, 
should  be  permitted  to  defend  through  their 
representatlTe,  the  board,  as  otherwise  the 
successive  overseers  who  might  be  appointed 
by  the  board— willing,  perhaps,  to  be  so  re- 
lieved of  their  duties— conld,  by  falling  to  de- 
fend, Jeopardise  public  Interests.  The  same 
court,  in  Whitney  v.  Hanover  Nat  Bank,  71 
Miss.  lOOe,  16  South.  33,  23  L.  R.  A.  531,  tat  a 
case  where  only  private  Interests  were  In- 
volved, without  referring  to  tbe  earlier  case^ 
announced  the  rule  broadly  that  no  sncb 
practice  is  known  to  equity  as  making  a  per- 
son a  defendant  to  a  suit  upon  his  own  ap- 
plication over  the  objection  of  the  complain- 
ant; saying  that  it  was  "fully  vindicated  tn 
principle  and  authority." 

To  the  same  effect  may  be  cited.  Shields  t. 
Barrow,  17  How.  130  (text  145).  16  L.  EkL 
168;  Searies  v.  Jacksonville,  Pensacola  &  Mo- 
bile R.  Co.,  2  Woods,  621,  Fed.  Gas.  No.  12,- 
686;  1  Darnell's  Chan.  PI.  &  Pr.  287,  note  2; 
and  Fletcher's  Bq.  PL  &  Pr.  {  53. 

One  of  the  objections  to  the  practlee  vtaldS 
these  cases  condemn  Is  well  illustrated  tat  Oub 
case  at  bar.  P«A  seeks  to  become  a  party 
defendant  to  tbe  complainants*  bill.  Tbla  bUl 
contains  no  reference  to  any  fact  which  would 
connect  him  with  the  suit  if  he  were  made 
a  party  thereto.  As  was  said  by  Cbanodlor 
Cooper  In  Stretch  v.  Stretch,  supra,  *To  make 
a  new  defendant  to  a  bill,  claiming  In  a  right 
not  noticed  by  tbe  bill,  would  throw  the  roles 
of  chancery  pleading  Into  utto;  confodon,  tot 
it  would  be  to  try  rights  without  any  lasne  be- 
tween the  parties." 

The  law  does  not  dosy  a  ranedy  to  third 
persons  having  an  Interest  In  the  subject- 
matter  of  litigation,  bat  it  requires  that  it  be 
so  sought  as  to  permit  the  rights  of  all  parties 
to  be  duly  presented  to  the  court  They  may. 
In  cases  demanding  it,  file  an  appropriate  bUt, 
which  those  with  adverse  Interests  will  lutve 
opportunity  to  resist  in  the  regular  -mj. 
Stretch  v.  Stretch,  supra;  £2x  parte  Prlntop, 
supra. 

Exceptional  cases  where  third  persons  may 
Intervene  by  petition  are  those  where  tbe 
benefldarles  of  a  trust  are  permitted  to  k> 
Intervene  in  a  suit  where  the  trustee  is  « 
party,  and  where  a  person  has  an  Interest  bi 
a  fund  to  the  custody  or  control  of  tbe  court, 
and  he  dedres  to  secure  itB^^atopet  a^nUnls- 
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tratlon  and  divtrllratlon.  Neither  of  tliese  ex- 
Mpdoiu  affect*  the  presNit  case. 
.  The  order  of  the  court  below  la  rereiaed, 
with  ^rectfona  that  the  petition  for  Interren- 
don  be  dttileiL 

<tf  Fla.  U4) 

In  n  ADVISORY  OPINION  TO  THB  GOV- 
BUNOB. 

(Snpreme  Conrt  of  Florida.   Uaj  6,  1903.) 

CONSTITtmONAL    I^W  —  APPOINTMBNTS  BT 
aOVERNOR  TO  FILL.  TACANCIBS. 

1.  Under  th«  provision  9  of  section  7,  art.  4,  of 
the  Coostitutioo,  in  conjunctitMi  with  section 
217,  Ker.  St  18U2,  where  a  racaac^  occurs  in 
the  office  of  circuit  Judge  or  in  that  of  judge  of 
a  criminal  court  of  record  during  a  recess  of 
the  Senate,  the  Oovemor  properlr  fills  snch  ra* 
cancy  hj  appointment  to  dM  not  l<»iger  than 
the  cud  of  the  next  ensuing  session  of  the 
Senate,  and  when  snch  nest  ensuing  session  of 
tite  Senate  convenes  it  ia  the  dutr  of  the  Gov- 
ernor to  submit  appointees  to  fill  such  vacan- 
cies to  the  Senate  tor  confirmation  tog  the  un- 
evpired  term. 

iSyUabus  hj  the  Court) 
In  Banc 

To  HIb  BccellencT,  William  8.  Jennings, 
GoY«ame  of  Florida. 

Sir:  Tour  commmiicatton  of  Hay  2d.  ad- 
dreaaed  to  the  court,  haa  been  received,  as 
followa: 

"I  have  the  honor  to  request  the  opliilon 
of  the  Jnatlcea  of  the  Supreme  Conrt  as  to 
the  Interpretation  of  Section  7  of  Article  IV 
ef  the  Constttntlon  of  Florida,  npon  a  ques- 
tion affecting  my  executive  powers  and  du- 
ties, and  to  ask  that  I  be  advised  If  ap- 
polntments  to  fill  mmptoed  terms  of  Judges 
of  the  drcnlt  Oonrt  and  of  the  Criminal 
Court  of  BecOTd  abonld  be  aoBt  to  the  Senate 
for  confirmation,  or  If  tbe  ezecntlTe  akme 
haa  the  power  to  fill  sndi  Tscancles  by 
granting  oommlaaiona  for  the  unexpired 
terms." 

In  reply  we  beg  leave  to  say  Hiat  the 
qoestlon  presented  haa  already  been  prac- 
tically settled  by  this  court  in  tbe  case  of 
Stanonton  r.  State  «k  reL  Tnrman.  44  Fla. 
— ,  81  Sooth.  821,  in  the  following  language: 
"Where  a  vacancy  happens  during  a  session 
of  the  Senate.  *  •  *  the  vacancy  for  the 
onexplred  torm  la  pn^nly  filled  by  tbe 
Governor  and  Senate,  under  tbe  original  pow- 
er, and  not  by  the  OoTemw  alone,  under 
section  7,  for  tbe  reason  that  a  mode  la 
otherwise  provided  1^  the  Constitution  for 
filling  the  vacancy  for  the  nnexirired  term, 
to  wit,  the  original  power  granted  by  sec- 
tion 27,  art  S.  If  the  vacancy  happens 
when  the  Senate  la  not  In  session,  and  there 
la  no  statute  providing  for  a  locum  tenens 
until  tbe  Senate  meets  again,  the  Governor 
appointa  for  tbe  unexpired  term,  under  sec* 
tlon  7,  art  4.  because  no  other  mode  is  pro- 
vided for  fining  that  vacancy  by  tbe  Con- 
stttutlon  and  lavn.  Under  the  present  atat- 
ate,  however  (section  217,  Rev.  St  1882),  It 


wonM  be  tbe  duty  of  the  Governor  to  ap- 
point, and  such  appointee  would  bcdd  until 
the  end  of  the  next  ensuing  session  of  the 
Senate,  unless  an  appolntmoit  should  be 
sooner  made  and  confirmed,  or  consented  to 
by  the  Senate;  •  *  •  and  when  the  Sen- 
ate next  met  It  would  be  the  dul7  of  the 
Govemw  and  Smate  to  fill  the  office  for  the 
unexpired  term,  under  the  original  power  to 
appoint  With  this  statute  In  force,  tbe 
Governor  could  not  grant  a  commission  un- 
der section  7,  art  4,  for  tbe  unexpired  term, 
for  the  reason  that  In  such  a  caae  the  stat- 
ute and  the  Constttntlon  together  would  pro- 
vide a  mode  of  fining  the  vacancy  for  the 
unexpired  term.**  This  language  was  used 
with  refermce  to  filling  a  vacancy  In  the 
office  of  county  solicitor,  but  we  think  that 
It  la  equally  applicable  to  filling  vacancies 
In  the  office  of  dreult  Judge  and  Judge  of  a 
criminal  conrt  of  record.  We  are  of  the 
opinion  that  undn  the  provisloiu  of  said 
sectl<ni  7,  art.  4,  of  the  Constltntlon,  in  con- 
junction with  section  217,  Rev.  St  1692, 
where  a  vacancy  occurs  In  tbe  office  of  cir- 
cuit Judge  and  In  that  of  Judge  of  a  crim- 
inal court  of  record  during  a  recvm  of  tbe 
Senate,  the  Governor  properly  fills  such  va- 
cancy by  appointment  to  bold  not  longer 
than  the  end  of  the  next  enauliv  aeealon  of 
the  Senate,  and  ttiat  what  such  next  en- 
suing session  of  the  Senate  convenes  It  is 
the  duty  of  the  Governor  to  submit  ap- 
pointees to  fill  such  vacancies  to  tbe  Senate 
for  confirmation  for  the  unexpired  term. 
Respectfully, 

B.  F.  TAYLOR,  Chief  Juattefc 

FRANCIS  B.  CABTBB. 

W.  A.  HOCKER. 

T.  IC  SHACELBFORDl 

B.  8.  COCKBSLL. 

MAXWELL,  J.,  took  no  part  In  thla  com- 
munication because  of  Illness  In  bis  family. 


(tt  ns.  318) 

FLORIDA  SOtTTHBBN  B.  CO.  v. 
STEBN. 

(Supreme  Court  of  Florida,  DlvlriM  B.  Hay 
IS,  1003.) 

RAIUtOiLDS-RELIBF  AS800IATION-C01IFBN- 
SATION  OF  SURGEONS. 

1.  Where  railroad  companies  owning  and  op- 
erating their  sereral  roads  enter  into  a  volun- 
tary association,  and  a  hospital  and  relief  depart- 
nioit  Is  formed  bj  the  aesodation  for  the  sev- 
eral companies,  and  such  department  is  operat* 
ed  in  connection  with  the  business  of  each  com- 
pany— employ^  of  each  company  l>eing  re- 
qnired  to  be  members  of  such  department,  and 
to  contribute  regularly  to  snch  department  sanis 
deducted  from  their  wages  by  the  company  for 
the  privilege  of  such  membership — one  of  such 
companies  Is  responsible  for  the  compensation 
of  a  physician  employed  by  its  employ^  In 
pursuance  of  the  regttlationa  of  the  department, 
to  treat  another  employ^  injured  by  an  explo- 
sion in  the  shops  of  such  company. 

2.  A  physician  employed,  in  pursuance  of  the 
authorio^  conferred  1^  the  regulatimi  ^^41m 
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ttl&ei  and  hospitfll  department  of  a  railroad 
company,  to  treat  an  injured  employ^  in  an 
emergency,  where  the  company's  surgeon  can- 
not be  reached,  who  was  employed  for  no 
definite  period  of  time,  cannot  recover  for  eerr- 
Ices  rendered  after  being  notified  that  his  serv- 
icea  were  no  longer  needed,  as  the  hospital 
rargeons  were  then  ready  to  take  charge  of  the 
case,  and  properly  treat  the  patient  ia  the  com- 
pany's hospital. 
(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court,  Putnam  Count;; 
William  A.  Hocker,  Judge. 

Action  by  A.  M.  Steen  against  the  Florida 
Southern  Railroad  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirmed 
on  conditions.  . 

R.  A.  Burford  and  S.  J.  Hllbuni.  for  plain* 
tut  In  error. 

GARTEB,  P.  J.  Defendant  in  error  sued 
plaintiff  in  error  In  the  circuit  conrt  of  Put- 
nam county  to  recover  for  professional  aerr- 
Ices  as  a  pbyslcian  and  surgeon  rendered  hj 
plaintiff  in  the  treatment  of  an  anployfi  of 
defendant  who  was  Injured  by  the  explosion 
of  a  boiler  in  the  defendant's  repair  shops. 
The  declaration  alleged  that  plalntUf  was 
employed  by  cntaln  authorized  agents  of  the 
company.  The  defendants  pleas  denied  the 
employment  of  plaintiff  and  that  the  alleged 
agents  bad  authority  to  employ  him,  and  al- 
leged that  defendant  notified  plaintiff  before 
he  assumed  to  treat  tiie  Injured  employs  that 
It  would  not  be  reqwnslble  for  serrlces  ren- 
dered In  such  treatment.  At  the  trial,  had 
In  Norember,  1S99,  plaintiff  obt^ed  TerUct 
and  Judgment,  from  which  Judgment  this  writ 
of  error  was  taken  by  Oie  d^endant 

The  assignments  of  error  Insisted  upon  are 
based  upon  raUngs  with  respect  to  testimony, 
Instmcttons  ^Ten  and  refused,  and  the  de- 
nial of  the  motion  for  new  trial. 

It  appears  from  the  testimony  that  plain- 
tiff's services  were  rendered  In  the  treatment 
of  one  Edward  Eummer,  who  was  employed 
as  a  carpenter  In  defendant's  r^Ir  shops  at 
Palatka.  Summer  was  severely  Injured  by 
the  eiploslon  of  a  boiler  on  January  23, 1897, 
and,  according  to  plaintiff's  testimony,  he  was 
requested  by  one  Qewge  O.  Oole,  foreman  of 
the  carpenter  department  of  tiie  ebopa,  to 
treat  Kummer;  Cole  stating  that  the  com- 
pany would  pay  for  such  treatment.  Plain- 
tiff had  Kummer  taken  to  hla  office,  where 
he  performed  an  operation  which  he  testified 
was  worth  $200.  He  continued  to  treat  the 
patient  for  a  long  period  of  time,  until  his 
recovery,  and  rendered  a  bin  to  defendant  for 
$500  for  his  services.  The  authority  of  Cole 
to  employ  plaintiff  was  attempted  to  be  prov- 
en by  certain  regnlations  establishing  a  relief 
and  hospital  department.  The  defendant 
company's  road  was  part  of  the  Plant  System 
of  railrwtds,  and  by  the  regulations  aforesaid 
a  department  of  the  service  of  the  several 
companies  composing  the  Plant  System  fraa 
established,  to  be  known  as  the  "Relief  and 
Hospital  Department"  Eununer  was  a  mem- 


ber  of  that  department  by  vtrtne  of  hla  po- 
sition as  an  employ^  of  defendant  and,  in  ac- 
cordance with  the  regnlations,  92.60  each 
month  was  taken  from  his  wages  at  the  com- 
pany's shops  on  acconnt  of  his  membership. 
In  accordance  with  these  regnlations,  em- 
ployM  who  were  members  were  entitled  to 
certain  benefits  In  case  of  accident  or  sick- 
ness. Including  medical  treatment  by  the  de- 
partment physicians  and  sa^eons.  B^ula- 
tlon  No.  Ti  provided  that,  "in  case  of  Injnry 
to  employft  or  psssei^w,  the  company's  sur- 
geon who  can  be  reached  with  the  least  delay 
should  be  called.  If  it  be  impracticable  to 
secure  a  company's  surgeon,  the  nearest  com- 
petent snigom  must  be  called.  He  must  be 
notified  that  the  department  will  be  respon- 
sitde  for  the  first  visit  only.  The  offl<^ls  au- 
thorized to  sign  surgeon's  orders  are  likewise 
vested  with  authority  to  employ  surgeons  In 
case  at  emergency  as  above."  Under  regula- 
tion No.  68,  foremen  In  mechanical  depart- 
ments ■wen  authorized  to  Issue  surgeon's  or^ 
ders  for  themselves,  car  Inspectors,  cleaners, 
and  repairers.  Every  employfi  of  the  com- 
pany, with  certain  exceptions  not  necessary 
to  be  specified,  was  required  to  be  a  member 
of  the  relief  and  hospital  department 

Under  the  assignment  of  error  based  upon 
the  ruling  denying  tiie  motion  for  a  new  trial, 
it  ia  inslBted  that  tiie  regulations  gave  Ck>le 
no  authority  to  empl<^  the  plaintiff,  who  was 
not  connected  with  the  hospital,  because,  as 
It  contends,  Kummer  was  nether  a  car  In- 
spector, cleaner,  nor  repairer,  within  the 
meaning  of  regulation  No.  68.  Kummo:  was 
a  carpenter  In  the  mechanical  department  of 
the  repair  shope,  and  as  such  was  a  repairs, 
within  the  meaning  of  the  rule  empowering 
the  foreman  of  tiiat  departoffint  to  issue  irar- 
geon  orders  for  repairers.  Sdcb  pow^  gave 
Cole  authority,  under  reg^atlon  No.  72,  to 
onploy  plaintiff  In  the  case  of  Kummer,  in 
the  emergency  then  presented. 

It  ia  also  Instated  that  the  regulations  in- 
troduced in  evidence  created  a  relief  and  hos- 
pital department  for  the  Plant  System  of 
railroads,  and  not  for  the  defaidant  company, 
and  that  therefore  the  Plant  S^an,  and  not 
the  defendant,  was  responsible  to  plaintiff 
for  slices  rendered.  It  does  not  appear 
that  the  Plant  System  was  a  separate  corpo- 
ration ownii^  or  operating  the  defendant's 
road.  So  for  as  we  can  gather  from  tiie  rec- 
ord, the  Plant  System  was  not  a  cwporation, 
but  there  was  a  voluntary  association  at  rail- 
way and  steamship  lines  operated  under  the 
name  of  the  "Plant  System,"  and  defendant 
corporation,  though  a  member  of  and  subject 
to  the  regnlations  of  that  association,  was 
operating  Its  own  road,  employing  its  own 
servants  and  agents,  and  its  road  was  known 
as  a  divirion  of  the  Plant  System.  Under  the 
regulations  prescribed  for  the  Plant  System, 
the  hospital  and  rdief  d^iartment  was  oper^ 
ated  In  connection  with  the  defendants  bosl. 
ness;  it  being  one  of  tiie  conditions  of  em- 
ploym«Dt  that  employte  shoT^be«iii^im«it- 
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bera  of  tlie  department,  and  tbat  certain 
ranis  should  be  deducted  from  their  wages 
monthlr  on  account  of  sncb  mmnbOTshlp. 
Under  such  drcumstances,  the  defendant 
company  Is  responslbte  for  the  compensation 
of  a  phyBldan  employed.  In  pursnance  of  the 
xeipilatfonB  of  snCb  hospital  and  relief  de- 
partment to  treat  one  of  Its  injured  em- 
ployes. 

It  Is  also  Insisted  that  the  Terdlct  Is  con. 
trary  to  the  evidence  and  tbat  It  is  ocesslTe. 
There  Is  conflict  In  the  testimony,  but  the 
court  Is  of  opinion  that  the  Jury  were  Jus- 
tified in  finding  for  plaintiff,  except  as  to  the 
amount  of  damages,  which  are  deemed  ex- 
ceeslTe.  E^lntlff  teatlfled  that  Cole  placed 
Kummer  In  his  charge  Immediately  after  the 
acddent;  telling  him  to  do  all  he  couM  for 
him,  to  spare  no  expense*  and  the  company 
woDld  pay  for  it  He  also  testlfted  that  after 
he  had  performed  the  operation,  which  he 
claims  was  worth  $200,  and  made  seven  vie- 
Its,  worth  ¥21,  defendant's  agent  told  him  he 
would  be  paid  tot  the  operation  and  the  sev- 
&i  visits,  but  that  the  company  would  not 
pay  any  more,  as  the  company's  physlcIanB 
were  then  ready  to  take  charge  of  the  case. 
He  replied  that  the  agent  would  have  to  see 
Mrs.  Kmnmer  about  that,  as  Mrs.  Kummer 
had  instructed  htm  to  remain  with  the  pa- 
tient. He  did  not  ckilm  that  he  was  employ- 
ed Ytj  defendant's  agent  for  any  definite  time, 
ta  to  perform  any  particular  service.  On  the 
contrary,  he  was  caCed  in  nnder  the  emer- 
gency regnlattons  of  the  relief  and  hospital 
department,  which  contemplated  tbat  the  em- 
ployment might  be  only  temporary.  The  tes- 
timony shows,  without  contradiction,  that  the 
company's  agent  offered  to  take  charge  of 
tbe  Injured  man,  and  have  him  treated  by  the 
hospital  physicians  and  snrgeona,  and  that 
Mrs.  Summer  refused  to  permit  this  to  be 
done;  saying  it  was  her  husband's  wish,  if 
he  was  ever  BcriouBly  Injured,  to  be  treated 
by  the  plaintiff.  There  Is  no  sun;eBtion  in 
Ae  testimony  that  the  hospital  sm^geons  were 
not  competent;  nor  that  the  company's  hos- 
pital department  was  not  fully  prepared  to 
propnly  treat  the  case.  Under  these  dr- 
cnmstances,  the  court  is  ot  opinion  that  plain- 
tiff can  recover  only  for  the  operation  and 
the  first  seven  visits,  and  that  the  amount  of 
the  verdict,  94!Ut,  which  evidently  allows  for 
an  servlceB  rendered  Summer,  la  excessive. 
The  (voation  and  first  seven  vlsHs  were 
valued  by  plaintiff  at  ¥221,  which,  with  In- 
terest from  the  beglimlng  of  the  snlt  to  the 
date  of  the  Judgment,  would  amount  to  the 
sum  of  1287.70^  whereas  the  verdict  finds 
$<a5,  or  an  excess  of  $187.80  ovee  what 
should  have  been  found  nnder  Ibe  valuations 
of  services  proper  to  be  recovered  for,  as 
CTttmated  by  the  plaintiff. 

Tbe  court  has  carefully  considered  Uie  oth- 
er mlings  assigned  as  em>r.  and  finds  no  re- 
venSbSe  error  In  any  of  them. 

Tbe  Judgment  of  the  court  below  will  stand 
afilrmed  if  defendant  In  errors  enters  in  the 


court  below  a  remittitur  for  $187.30  as  of  the 
date  of  the  Judgment,  but,  failing  to  do  this 
within  80  days  after  the  mandate  of  tbln 
ooort  shall  be  received  by  the  clertc  of  the 
drcnit  court,  the  Judgment  Is  reversed  and 
a  new  trial  granted.  Zt  will  be  ordered  ac- 
cordtavly> 

(45  Fla.  E02) 

TOWN  OF  ORANGE  CITX  v.  THATHR 
et  al. 

(Siqneme  Oonrt  of  Vlorida,  Division  B.  May 
19.  1B08.) 

INJUNCnON-BNFORCBMBNT  OP  VOID  ORDI- 
NANGB— IKRflPARABLB  INJURY. 

1.  Where  the  enforcement  of  a  municipal  or- 
dinance would  result  in  a  mere  trespass,  for 
which  adequate  remedy  exists  at  law,  equitv 
Trill  not  enjoin  Its  enforcement,  even  though 
the  ordinance  be  void.  It  is  only  where  the 
enforcement  of  such  an  ordinance  will  result  in 
lireparable  injury,  or  where  authority  to  inter- 
fere arises  under  some  other  well-recognized 
head  of  equity  jurisdiction,  that  a  court  of 
equity  can  assume  to  enjoin  the  enforcement  of 
SQch  an  ordinance. 

2.  A  bill  seeking  an  injunction  on  the  ground 
of  Irreparable  Injury  must  allege  facta  to  ena- 
ble the  court  to  determine  whether  the  injury 
will  be  Irreparable,  as  alleged.  A  mere  genera] 
allegation  that  tbe  injury  will  be  irr^araUe  will 
not  safflce. 

S.  A  court  of  eqnity  shonid  not  enjoin  the 
attempted  enforcement  of  an  alleged  Invalid 
municipal  ordinance  for  impotmding  cattle  run- 
ning at  large  unlefis  such  enforcement  will  re- 
sult in  irreparable  injury,  or  some  other  well- 
recognized  ground  of  equity  joriedlction  ezi^, 
as  the  party  injured  has  his  adequate  remedy  at 
law  for  testing  tbe  validity  of  inch  ordinance. 

(Syllabus  by  the  OourL) 

Appeal  from  Circuit  Oonrt,  Tcdusia  Goun^: 
Minor  B.  Jones.  Judge, 

Bill  by  William  S.  Thayer  and  others 
against  ttie  town  of  Orange  Olty.  Decree  tor 
plaintiffs,  and  d^radant  appeals.  Reversed. 

Isaac  A.  Stewart  (Egford  Bly,  on  the  brief), 
for  appellant  Beggs  &  Palmer,  for  appel- 
lees. 

CARTER,  P.  J.  On  November  19.  1901, 
appellees  filed  their  bill  of  complafnt  against 
appellant  In  the  circuit  court  of  Volusia  coun- 
ty, which  alleges  that  the  territorial  limits 
and  boundaries  of  the  defendant  town  extend 
2%  miles  north  and  south,  and  over  3  miles 
east  and  west;  that  the  territory  so  covered 
Is  sparsely  settled,  and  Includes  much  open  or 
wild  lands  and  vacant  Selds;  that  there  are 
not  residing  within  such  corporate  limits  1,- 
aOO  bona  fide  inhabitants;  that  not  more 
than  500  bona  fide  Inhabitants  reside  therein; 
that  the  town  has  an  ordinance  for  the  Im- 
pounding of  cattle  running  at  large  within 
Its  territorial  limits;  that  complainants,  nine 
in  number,  are  citizens  of  Volusia  county,  re- 
siding outside  the  corporate  limits  of  said 
town;  that  they,  and  each  of  them,  are  own- 
ers of  cattle  ranging  In  said  county  within 
the  vicinity  of  said  town;  that,  owing  to  the 
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eztendT«  llmltB  of  fbe  town,  and  the  Bpars6^ 
settled  condition  of  the  far  greater  porttoa  of 
such  llmlta,  It  la  impossible  for  complainants 
to  keep  their  cattle  from  rangliv  In  portions 
thereof;  that  the  town,  throngh  its  offlcm» 
has,  In  the  attempt  to  enforce  said  ordinance, 
Impomided  cattle  belonging  to  compIalnantB 
fonnd  wltldn  Its  territorial  limits,  and  Is 
threatening  to  enforce  said  ordinance  by  Im- 
pounding any  and  all  cattle,  regardless  of 
the  residence  of  their  owners,  which  may  be 
fonnd  within  the  tenltorlal  limits  of  the 
town;  Qutt  said  ordinance  Is  In  violation  of 
a  state  law  prohibiting  dtlea  and  towns  of  a 
population  less  than  1,200  ftwm  Impounding 
cattle  of  persons  residing  ontside  their  cor- 
porate limits;  that  the  oflBcerfi  of  the  defend* 
ant  town  are  constantly  violating  said  law, 
and  are  threatening  to  continue  In  the  t1o> 
latlon  of  the  same;  that  the  Injury  done  to 
complainants  by  such  Impotmdlng  of  cattle  Is 
Irremediable  and  irreparable,  is  a  constant 
annoyance,  and  is  a  damage  to  them  which  Is 
Incalculable,  by  reason  of  damage  to  their 
stock  and  expense  of  looking  after  them;  that 
complainants  are  either  compelled  to  picket 
a  mileage  of  11  miles  around  said  town,  or 
suffer  their  cattle  to  be  Impounded;  that 
owing  to  the  Immetase  territory  covered  by 
said  Umlto.  it  Is  imposdUe  for  them  to  keep 
fbelr  cattle  from  ranging,  roaming,  or  stray- 
ing into  said  limits  unless  they  drive  th«n 
entirely  from  said  range,  snch  limits  beli^ 
located  Id  the  midst  of  the  range;  that  no 
damage  is  done  to  the  town  or  its  InhabitantB 
by  complainants'  catUe  ranging  within  Its 
limits;  that  the  territorial  limits  of  the  town 
are  unreasonable;  and  that  the  ordinance 
seeking  to  Impound  cattle  ranging  therein  is 
unreasonable  and  unjust,  against  the  policy 
<^  the  law,  and  works  great  dnT-.-re  and 
hardship  to  complainants.  The  V.'.l  prays 
that  the  city  and  its  officers  be  enjoined  and 
restrained  from  impounding  or  Interfering 
with  complainants'  cattle  which  may  range 
or  roam  within  the  corporate  llmlta,  and  also 
xvays  for  subpcena  and  general  relief. 

On  November  21, 1901,  a  temporary  injunc- 
tion was  granted  as  prayed.  On  January  6, 
1902.  defendant  filed  its  demurrer  to  the  blU; 
urging,  among  other  grounds,  that  there  Is  no 
equity  In  the  bill,  and  that  complainants 
liare  an  adequate  remedy  at  law.  On  the 
name  day  defendant  filed  its  motion  to  dis- 
solve the  Injunction,  one  of  the  grounds  as- 
ulgned  being  that  there  is  no  equity  In  the 
bill.  On  January  8,  1002,  the  court  made 
an  order  ovemiling  the  demurrer,  as  well  as 
an  order  denying  the  motion  to  dissolve;  and 
the  defendant  entered  the  present  appeal 
from  these  orders,  and  from  the  order  grant- 
ing the  temporary  injunction. 

The  bill  is  framed  upon  the  theory  that  the 
ordlnauce,  in  so  far  as  It  purports  to  author- 
ize the  Impounding  of  complainants'  cattle, 
is  void,  because,  as  alleged.  It  is  unreasonable 
and  In  violation  of  the  state  statute  referred  | 
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to  in  the  bin.  Chapter  OSO,  Act  Jmie  2, 
1808  (Laws  1898,  p.  12«).  If  it  be  true  that 
the  ordtoance  Is  InvalldrHi  qnestioa  wtaldi 
we  do  not  find  It  necessary  to  declde-4ben 
the  act  of  Unponndtog  complalnantB'  cattle 
would  anunrnt  to  a  trespass  upon  the  part  of 
the  officers  of  the  town  taking  part  thwelii, 
for  the  redress  of  which  there  Is  ample  reme- 
dy at  law.  This  being  tme,  fliere  Is  no  equi- 
ty In  this  bin,  and  consequently  the  court 
erred  in  granting  and  In  refusing  to  dissolve 
the  Injunctkm,  and  in  overmllng  the  demur- 
rer. Baldwto  T.  Tucker,  Collector,  16 
Fla.  258;  Wordeboff  v.  Bvers,  IS  Fla.  839; 
Odlln  V.  Woodmir,  81  Fla.  m  12  Soutb.  227. 
22  L.  B.  A.  899;  Torpedo  Co.  v.  Borough  of 
Clarendon  (C.  C.)  19  Fed.  281;  Nelma  r.  Pin- 
■on.  92  Ga.  44t  17  8.  B.  SeW;  West  v.  Mayor, 
etc., .  of  City  of  New  Toik,  10  Paige,  fiS9; 
Brown  V.  Tmstees  of  Gatiettsbm^  U  Baah, 
4St;  Uarrln  Safe  Co.  v.  Mayor,  etc.,  of  City 
et  New  York,  38  Hun,  146;  City  of  Denver  v. 
Beede,  25  Cola  172.  64  Paa  624;  Kllnesmtth 
V.  Harrison,  18  HI.  App.  467;  Forchefmer  v. 
Fort  of  Mobile,  84  Ala.  126.  4  Soath.  112;  2 
High  on  Injmictltnu,  |  1248;  1  SpdUng  on 
Injuncttons,  I  694. 

The  mere  fact  tiiat  the  ordinance  may  be 
invalid  does  not  anthorlie  a  court  of  equity 
to  enjoin  ito  enftHrcement.  for,  where  a  reme- 
dy existo  at  law.  as  we  have  shown  is  the 
case  her^  ttte  law  court  can  pronounce  the 
ordinance  tovalUL  Crawford  v.  Bradford,  28 
Fla.  404,  2  Bootib.  782,  It  Is  only  where  Hie 
invalidity  of  a  municipal  ordinance  has  been 
eatabllshed  at  law.  or  where  equity  maid 
have  authority  to  Interfne  under  some  w^- 
recognlaed  head  of  Ito  juriadlction,  such  as 
to  prevent  irreparable  Injury,  at  the  llk^  that 
it  can  assume  to  enjoin  the  enforcement  of 
such  ordinance.  It  la  not  alleged  that  the 
Invalidity  of  this  ordinance  has  ever  been 
adjudicated  at  law,  nor  that,  after  such  adja- 
dlcation  favorable  to  complalnantB,  th^  are 
still  barrassed  by  attempts  to  enforce  the 
ordinance;  nor  are  facta  alleged  from  whldi 
the  court  can  see  that  the  threatened  injury 
would  be  Irreparable.  The  allfs^tlons  In  this 
bill  as  to  Irreparable  injury  are  mere  legal 
conclusions.  In  Indian  River  Steaml>oat  Co. 
V.  East  Coast  Transp.  Ca,  28  Fla.  887,  10 
South.  480.  29  Am.  St  Rep.  258,  it  la  said 
that  "It  will  not  do  to  simply  allege  that  the 
complainant  has  no  adequate  remedy  at  law, 
and  that  his  damages  will  be  Irreparable. 
The  court  will  not  act  upon  his  opinion  or  his 
fears  in  snch  matters,  but  he  must  state  facts 
in  his  bill  to  enable  the  court  to  determJne 
whether  or  not  his  alleged  Injury  will  be 
Irreparable."  Even  If  the  elements  of  dlam- 
age  alleged  in  the  bill  are  proper  to  be  con- 
sidered, they  can  readily  be  estimated  In 
money,  and  the  damage  claimed  would  no^ 
therefore,  be  Irreparable. 

The  orders  appealed  from  are  rcveraod. 
and  the  cause  remanded  tax  further  proceed- 
ings 
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No.  14,665. 
STATB  T.  FBABSON  et  sL* 
(Supreme  Court  of  Louldana.    March  IQ^ 

llKKi.) 

CARRIBIRS— SEPARATION  OF  WHITB  AND  COL- 
ORED PASSENGERS— PENALTIES— FAIL.URE 
TO  FVRNISH  SEPARATE  OARS. 

1.  It  was  competent  toi  the  General  Aaeem- 
hlj  to  require  street  railway  compaoies  to  pro 
vide  aeparate  bat  equal  accommodatioiis  tor 
white  and  colored  paBsengere  osing  their  cars, 
and  to  enforce  aame  penalties  impoeed  upon 
the  officers  of  such  companies  iu  case  of  their 
neglect  of  this  legal  doty. 

2.  It  Is  held  this  requirement  Is  not  so  close- 
ly connected  with  other  tffOTiaionB  of  the  stat- 
ute (Act  No.  64,  p.  88,  Acts  1902)  that  the 
same  may  not  be  operated  independently  of  the 
other  provisions,  nor  so  rdated  in  substance 
and  object  with  the  other  provisions  that  It  is 
impossible  to  suppose  the  Lwislatare  woold 
have  enacted  the  one  withoat  the  other. 

3.  The  third  sectioD  of  the  etatnte  (Act  No. 
64,  p.  90,  Acts  1902),  which  imposes  a  mini- 
mom  fine  of  one  hondred  dollars  for  failure  to 
provide  separate  accommodations,  but  which 
neglects  to  name  a  maximum  fine,  is  helped 
oat  in  the  latter  particular  by  section  982  of 
the  Revised  Statutes  of  1876,  and  the  two,  to- 
gether, are  held  sufficient  to  save  the  statute 
from  being  obnoxions  to  article  1S5  of  the 
Constitation. 

Breanx  and  Uonroe,  JJ.,  dbsoiUng. 
(SyUabos  by  the  Court) 

Appeal  from  Second  City  Criminal  Court, 
City  of  Nev  OrteaoB;  Avgnste  M.  Ancoiu, 
Judge. 

H.  H.  Pearson,  Jr.,  and  others  were  char- 
ged Trlth  Tlolatlns  the  laws  relating  to  the 
separation  of  the  white  and  colored  races  in 
street  cars.  A  demurrer  was  sustained,  and 
the  state  appeals.  Beversed. 

Walter  Oulon,  Att^.  Gen.,  and  J.  Ward 
Gurley,  Dlst  Atty.,  J.  H.  Fei^uson,  Asst 
Dist.  Atty.  (Lewis  Gulon,  of  counsel),  for 
the  State.  Adams  &  Otero  and  Lawrence 
0*I>omiell.  tor  appdlee  H.  H.  PearHon,  Jr. 

BLANGHABD,  J.  In  November,  1902,  an 
officer  of  the  POUce  ftvce  of  the  City  of  New 
Orleans  appeared  before  the  Judge  of  the 
Second  Gtty  Criminal  Court  and  made  afB- 
davit  cbarglng  H.  H.  Pearson,  Jr.,  a  H.  Led- 
Ue,  Jos.  H.  De  Orange  and  John  O.  Woods, 
who  are  described  In  the  body  of  the  affldaTit 
as  being  "of  the  New  Orleans  Railway  Com- 
pany," with  Tlolattng  section  1  of  Act  Na 
M.  p.  89.  of  Acts  1902,  In  that  tbey  failed  to 
proTlde  wire  or  wooden  screois  to  separate 
the  white  and  colored  races  In  tbe  cars  of 
tbe  company— menti(ntlng  time,  street,  num- 
ber of  car,  etc. 

At  the  head  of  tbe  affidavit  this  caption  Is 
given  to  that  documents— "The  State  ts.  H. 
EL  Pearson  Jr^  Prest,  G.  H.  LedUe,  Ist  Vice 
Prest.,  Jos.  H.  De  Orange,  2nd  Vice  Prest, 
Jno.  O.  Woods,  Gen'l  Sfanager"— from  which 
-we  leom  that  tbe  parties  accused  bold,  re- 
■pectlTely.  in  Ibe  New  Orleans  Railway  Com- 
pany the  positions  of  President;  Ist  TIce 
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President,  2nd  Vice  President  and  Gfeneral 
Manager  of  that  corporation,  which  owns  and 
operates  a  line  of  street  railway  in  the  City 
of  New  Orleans. 

Tbe  parties  were  arrested  and  brought  be- 
fore the  Second  City  Criminal  Court  They 
were  arraigned  and  pleaded  not  guilty,  re- 
serving the  right  to,  later,  withdraw  this  plea 
and  file  such  exceptions  or  demurrers  as  tlwy 
might  deem  proper.  Whereupon  th^  were 
released  on  bond. 

Later,  one  of  them,  H.  H.  Pearson,  Jr.,  tbe 
President  of  tbe  Company,  appeared  and,  first 
witlidrawing  his  plea  of  not  guilty,  demurred 
to  tbe  affidavit,  alleging  that  the  matters 
therein  contained  are  not  sufficient  In  law 
to  require  him  to  answer  the  same. 

Tbe  demurrer  then  avers  tbe  unconstitu- 
tlonaUty  of  Act  No.  64,  p.  89,  of  Acts  1902. 

It  la  set  out  in  substance,  that  tbe  first 
and  second  sections  of  the  Act  seek  to  dele* 
gate  to  tbe  officers  of  street  railway  com- 
panies, carrying  passengers  In  cars,  the  pow- 
er and  duty  of  determinlDg  and  declaring  the 
races  to  which  passengers  belong,  and  assign- 
ing them  to  seats  set  aside  for  white  or  col- 
ored people  according  as  to  how  tbe  decision 
may  be  as  to  racial  distinction.  And  It  is 
charged  that  this  is  in  violation  of  article  84 
of  the  (jonstltution,  which  vests  the  judicial 
power  of  the  State  alone  in  certain  courts 
named  and  authorized,  and  also  In  disregard 
of  article  96  of  the  Constitution,  which  pro- 
hibits conferring  Judicial  powere  upon  any 
officer  othes  than  the  Judges  of  tbe  courts 
named  in  article  84,  except  as  committing 
magistrates  In  criminal  cases  and  such  as 
may  be  necessary  in  towns  and  cities  f<Hr  the 
enforcement  of  municipal  ordinances. 

It  Is  further  set  out  In  substance,  tliat  the 
General  Assembly,  in  enacttug  tbe  third  sec- 
tion of  the  Act  of  1902,  which  mafces  tbe 
offense  with  which  defendant  Pearson  la 
charged  a  misdemeanor,  failed  to  fix  a  maxi- 
mum and  minimum  penalty  as  required  by 
article  IBS  of  tbe  Constitution:  and  that  tbe 
section,  in  respect  to  tbe  penalties  fixed,  is 
so  uncertain,  Indefinite  and  Indeterminate 
that  the  same  Is  not  susceptible  of  being  car- 
ried lAto  execution  and  does  not  permit  of 
any  satisfactory  determination  as  to  tbe  court 
vested  with  Jurisdiction  for  the  trial  of  of- 
fenders against  the  provisions  of  the  statute. 

The  trial  court  sustained  tbe  demurrer  and 
ordered  the  accused  discharged. 

Tbe  State  appeals,  and  tbe  appeal  finds 
lodgment  in  this  Court  under  tbe  provision 
of  the  organic  law  which  vests  the  Court 
with  appellate  Jurisdiction  in  all  cases  where 
a  law  of  the  State  Is  declared  unconstitution- 
al, and  orders  that  the  appeal  on  the  law 
and  tbe  facts  In  aucb  cases  shall  be  dlrectiy 
to  this  tribunal  from  the  court  In  which  tbe 
case  originated. 

Kuling^The  legislation  known  as  Act  61, 
p.  89,  of  Acts  1902,  under  which  the  appellee 
was  inmseeded  against,  is  not  new  in  Louis- 
iana. 
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In  1890,  by  Act  Na  111.  p.  152,  of  that 
year,  Blmilar  legislation  was  enacted  appli- 
cable to  railway  companies  traDsportlDg  pas- 
sengers for  hire  witliln  tbe  limits  of  tbe  State. 

The  Act  of  ^1902  does  nothing  more  than 
make  the  legislation  of  the  earlier  Act  ap- 
plicable to  cttreet  railways  operating  oar  lines 
within  the  State— the  former  act  having  ape* 
dally  excluded  street  railroads. 

In  Ex  parte  Piessy,  46  La.  Ann.  SO,  11 
South.  94S,  18  L.  K.  A.  639,  the  constltutlon- 
altty  of  the  Act  of  1890  was  challenged,  the 
question  there  presented  being  whether  a 
statute  requiring  railroads  to  furnish  sep- 
arate but  equal  accommodations  for  tbe  two 
races  and  requiring  passengers  traTellng  from 
one  point  in  the  State  to  another  to  cooflne 
themselTea  to  the  accommodations  provided 
for  the  race  to  which  they  belong,  violated 
the  thirteenth  and  fourteenth  Amendments 
to  the  Constitution  of  the  United  States. 

This  Court  held  it  did  not  and  sustained 
the  statute  against  the  attack  there  made 
upon  it. 

Whereupon  Piessy  took  the  case  by  writ 
of  eiTor  to  the  Supreme  Court  of  the  United 
States,  which  tribunal  affirmed  tbe  Judgment 
of  this  Court  See  Piessy  v.  Ferguson,  163 
U.  8.  537,  16  Sup.  Ct.  1138,  41  L.  Ed.  256. 

While  It  was  not  distinctly  put  at  issue  in 
tbe  Piessy  Case  that  the  statute  attacked 
sought  to  delegate  to  officers  of  railway  com- 
panies the  power  and  duty  of  determining 
and  declaring  the  race  to  which  passengers 
belong,  and  assigning  them  to  seats  set  aside 
for  white  or  colored  people  according  as  to 
how  the  decision  might  be  as  to  racial  dis- 
tinction, tbe  question  was  raised,  at  least  in- 
cidentally, and  engaged  the  attention  of  Mr. 
Justice  Kenner,  the  organ  of  tbe  Court 

After  stating  (Ex  parte  Piessy,  45  La.  Ann. 
88,  11  South.  048,  18  L.  R.  A.  639)  that  the 
petitioner  (Piessy)  claimed  the  statute  vest- 
ed the  office  of  the  railway  company  witb 
a  judicial  power  to  determine  the  race  to 
which  the  passenger  belongs,  be  dismissed 
the  contention  with  the  observation  that:— 

"The  discretion  vested  In  the  officer  to  de- 
cide primarily  the  coach  to  which  each  pas- 
senger by  race  belongs  Is  only  that  necessary 
discretion  attending  every  Imposition  of  a 
duty,  to  determine  whether  the  occasion  ex- 
ists which  calls  toV  Its  exercise." 

We  do  not  now  feel  called  upon  to  go  any 
further  into  the  examination  and  discussion 
of  that  question,  for  it  Is  not  considered 
properly  raised  In  the  instant  case. 

Here  the  only  char}3;e  against  tbe  appellee 
Is  that  be  violated  that  portion  of  section  1 
of  Act  No.  Qi,  p.  89,  of  Acts  1902,  requiring 
the  erection  of  screen  partitions  In  cars  for 
tbe  separation  of  the  races. 

The  section  in  question  is  as  follows: — 

"That  all  street  railway  companies  carry- 
ing passengers  In  theh-  cars  in  this  State  shall 
provide  equal  but  separate  accommodations 
for  tbe  white  and  colored  races  by  providing 
two  or  more  cars,  or  by  dividing  their  can 


by  wooden  or  wire  screen  partitions,  so  as 
to  secure  separate  accommodations  for  the 
white  and  colored  races.  No  person  or  per- 
sons shall  be  permitted  to  occupy  seats  In 
cars  or  compartments  other  than  the  ones 
assigned  to  tta^  on  account  oC  the  race  they 
belong  to." 

There  are  here  two  distinct  propositions. 
One  is  the  requirement  that  street  railway 
companies  shall  provide  equal  but  separate 
accommodations  for  the  white  and  colored 
races,  either  by  separate  cars,  or  by  means 
of  partitions  erected  in  the  same  car.  The 
other  Is  that  persons  are  not  to  be  permitted 
to  occupy  seats  in  cars  other  than  tlwae  set 
apart  for  them  on  acconnt  of  the  race  to 
which  they  belong. 

This  proceeding  arises  under  tbe  first  prop- 
osition and  is  taken  against  the  appellee  sole- 
ly because  the  company  of  which  he  is  presi- 
dent failed  to  provide  separate  accommoda- 
tions for  tbe  white  and  colored  races,  as  the 
statute  commands. 

He  Is  not  being  prosecuted  for  permitting 
a  colored  person  to  occupy  a  seat  In  a  car  or 
compartment  allotted  to  white  people,  nor 
for  permitting  a  white  person  to  occupy  a  seat 
In  a  car  or  compartment  allotted  to  colozed 
people. 

Xor  Is  he  being  prosecuted  for  falling  to 
assign  a  passenger  to  the  car  or  compart- 
ment set  apart  for  tbe  race  to  which  he  (tbe 
appellee)  should  decide  tbe  passenger  belong- 
ed, B8  Is  the  requirement  of  section  2  oC  tbe 
Act 

It  will  be  time  enough  to  meet  and  decide 
those  questions  when  cases  come  here  di- 
rectly involving  tbe  same.  "It  Is  both  more 
proper  and  more  respectful  to  a  co-ordinate 
department"  declares  Mr.  Cooley  in  his  work 
on  Constitutional  Limitations  (4th  Ed.)  p. 
198,  "to  discuss  constitutional  questious  only 
when  that  is  the  very  Its  mota." 

Tbe  first  section  of  the  Act  required  the  ap- 
pellee to  provide  separate  accommodations 
for  the  races  and  tbe  tMrd  section  Inflicts  a 
punishment  for  bis  failure  to  do  so.  The  po^ 
tions  of  those  sections,  relating  to  his  failure 
to  provide  separate  accommodations  and  vis- 
iting a  penalty  upon  him  for  not  doing  so,  are 
alone  involved  in  the  case  now  before  us. 

If  be  bad  provided  the  separate  accommo- 
dations required  by  the  statute,  it  is  to  be 
presumed  persons  of  tbe  white  race  would, 
without  further  action  on  his  part,  or  that 
of  his  employees,  have  taken  seats  In  the  can 
or  compartments  allotted  to  them,  and  those 
of  the  colored  race  would  have  taken  seats  in 
tbe  car  or  compartment  allotted  to  them. 

Tlie  law  commands  this  separation  of  Ox 
races  in  street  cars  and  the  presumption  is 
not  authorized  that  people  of  either  race  will 
dls(^y  the  law,  or  that  they  will  have  to  b« 
coerced  Into  obeying  it  by  something  d<uie  or 
threatened  to  be  done  at  the  time  by  the  offi- 
cials in  charge  of  tbe  car. 

But  for  fear  some  persons  of  either  nee 
mlgbt  fall  In  tbelr  obedlenoMo  the  law  of 
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awaratloii,  tbe  second  section  of  the  Act  pnn- 
isbes  by  floe  or  ImprlsonmeDt  any  passenger 
who  disobeys  It  by  Insisting  on  going  Into  a 
car  or  compartment  to  which  by  race  be  or 
sbe  doea  not  belong. 

In  view  of  the  penalty  tbna  provided,  it  is 
all  the  more  to  be  presumed  that,  bad  the  ap- 
pellee not  failed  In  his  duty  of  providing  aep- 
arate  accommodations,  persons  of  the  two 
races  would,  without  further  action  on  his 
part,  or  that  of  his  employees  on  the  cars, 
bare  taken  tbe  seats  separately  assigned  them 
by  the  law. 

AH  of  which  goes  to  establish  that  those 
sections  or  portions  of  the  statute  requiring 
separate  accommodations  for  the  two  races, 
and  inflicting  a  penalty  on  railway  officials 
for  failing  to  do  this,  and  commanding  peo- 
ple of  the  two  races  to  use  and  occupy  sep- 
arately tbe  cars  or  compartments  set  apart  for 
each  race,  and  Inflicting  a  penalty  for  willful 
disobedience,  may  well  stand  and  be  exe- 
cuted independent  of  those  other  portions  of 
the  law  which.  In  tbe  opinion  of  tbe  learned 
counsel  for  the  appellee,  are  infirm,  consti- 
tutionally. In  that  they  delegate  to  officials 
of  street  railway  companies  the  power  and 
duty  of  primarily  determining  and  declaring 
the  race  to  which  a  given  passenger  may  be- 
long, and,  by  reason  of  such  decision,  assign- 
ing such  passenger  to  a  seat  in  the  car  or 
compartment  set  apart  for  peoplb  of  his  or 
her  race. 

It  was  competent  for  the  General  Assem- 
bly to  have  enacted  a  statute  requiring  alone, 
at  tbe  hands  of  street  railway  companies  In 
the  State,  provision  for  the  separate  though 
equal  accommodation  of  the  races  and  Inflict- 
ing a  penalty  upon  the  officers  of  such  com- 
panies for  fallore  to  do  this. 

It  does  not  matter,  for  the  purpose  of  this 
discussion,  that,  In  the  statute,  along  with 
this,  they  put  other  provisions  and  require- 
ments. MImlnate  these  other  requirements, 
if  you  will,  and  what  Is  left  Is  complete  In 
Itself  and  susceptible  of  operation  and  ful- 
fillment without  the  other. 

To  put  it  in  a  different  way,  one  of  the 
main  Intents  of  the  statute  was  that  street 
railway  companies  should  provide  separate 
accommodations  for  the  races.  This  Is  com- 
plete in  itself,  as  far  as  it  goes,  and  capable 
of  being  executed  wholly  Independent  of 
those  portions  of  tbe  statute  which  require 
otflclals  of  the  companies  to  decide  upon  the 
race  to  which  a  passenger  belongs  and  as- 
sign him.  In  accordance  with  such  decision, 
to  a  compartment  set  apart  for  people  of 
that  race,  with  power  to  enforce  the  assign- 
ment or  compel  the  passenger  to  leave  tbe 
car. 

■  Nor  are  we  quite  prepared  to  presume  the 
Legislature  would  not  have  passed  the  one 
without  the  other.  See  Moore  v.  aty  of  New 
Orleans,  32  La.  Ann,  742,  743;  Cooley,  Const. 
Law,  178. 

la  the  third  section  of  the  Act  of  1902  ob- 
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noxious  to  article  156  of  the  Constitution— la 
the  next  question  to  engage  our  attention. 

That  article  reads:— 

"The  General  Assembly  shall  grade  all 
misdemeanors  and  minor  oflTenses  against  tbe 
State,  aud  shall  fix  the  minimum  and  maxi- 
mum penalties  therefor." 

That  portion  of  section  3  of  the  Act  of 
1902  which  Is  pertinent  here  Is  the  follow- 
ing:— 

"All  officers  and  directors  of  street  railway 
companies  that  shall  refuse  or  neglect  to 
comply  with  the  provisions  and  requirements 
of  this  act  shall  be  deemed  guilty  of  misde- 
meanor, and  shall,  upon  conviction  before 
any  court  of  competent  Jurisdiction,  be  fln^ 
not  less  than  one  hundred  dollars,  or  be  Im- 
prisoned In  the  parish  jail  not  less  than  sixty 
days  and  not  more  than  six  months." 

It  will  be  observed  that  so  far  as  the  al- 
ternative penalty  of  imprisonment  Is  con> 
cemed  a  minimum  and  maximum  of  punish- 
ment is  fixed. 

The  contention  of  the  appellee  is  that  In 
not  fixing  a  maximntn  for  the  fine  imposed, 
and  the  section  leaving  it  dlacretlonoiy  with 
tbe  judge  to  fine  or  tmprt'«on— one  or  the 
other,  not  both— the  Constitution  Is  violated, 
tbe  part  of  the  section  quoted  Is  void,  aud 
no  penalty  at  all  under  It  can  be  Imposed. 

Article  155  of  the  ConstituUon  of  1888  Is 
new.  In  the  sense  that  It  Is  not  found  in  the 
preceding  Constitutions  of  the  State. 

Up  to  the  time  of  the  enactment  of  Act 
No.  64,  p.  89,  of  Acts  1902,  which  statute 
was  approved  by  the  Governor  June  26,  1902, 
the  General  Assembly  had,  pursuant  to  the 
direction  of  article  155,  passed  no  law  grad- 
ing misdemeanors  and  minor  offenses  against 
tbe  State  and  fixing  minimum  and  maglmum 
penalties  therefor. 

There  was,  therefore,  at  the  time  no  act 
of  the  Legislature  speciflcaily  carrying  into 
effect  article  1S5. 

Subsequently  a  statute  was  enacted  the 
tlUe  of  which  Is:— 

"An  Act  to  grade  misdemeanors  and  minor 
offenses  against  the  State  and  to  fix  the  mini- 
mum and  maximum  penalties  therefor,  In 
accordance  with  tbe  direction  to  the  General 
Assembly  contained  in  article  155  of  the  Con- 
stitution." 

This  is  known  as  Act  No.  107.  p.  161,  of 
Acts  1902,  and  it  was  approved  by  the  Got- 
emor  July  7,  lOOB. 

It  does  not  go  any  further  than  grading 
certain  misdemeanors  and  minor  oCrenses 
therein  named  and  fixing  minimum  and  max- 
imum penalties  therefor.  It  contains  no  gen- 
eral clause  applicable  to  misdemeanors  and 
minor  offenses  generally,  other  than  those 
named,  and  fixing  a  minimum  and  maximum 
penalty  therefor,  which  should  apply,  as  tbe 
law  goveming,  In  cases  where  the  Legisla- 
ture, in  acts  already  passed  or  thereafter  to 
be  passed,  failed  to  fix  the  minimum  and 
maximum  penalties,  or  failed  In  rea^iect  to 
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either,  for  fbe  minor  offenseH  described  and 
pnnished  In  sacb  acts. 

On  tbe  state  of  tbe  case  as  Just  here  pre- 
sented, two  contentions  arise.  One  on  part 
of  tbe  appellee  that  the  latter  clause  of  artl* 
cle  1S5,  to-ivit>— "and  shall  fix  the  ntlnlmam 
and  maximum  penalties  therefor,"  Is  manda- 
tory, and  tbe  Leglslatnre,  In  enacting  the 
third  section  of  the  Act  of  1902,  sboald  have 
observed  Its  command;  that  rlg^t  then  and 
there  that  part  of  the  article  conld  and 
should  bare  been  carried  Into  effect  by  fixing 
a  minimum  and  maximum  penalty  for  the 
misdemeanor  denounced,  and  a  failnre  to  do 
80  contravenes  the  organic  law. 

•The  other  contention,  made  on  part  of  tbe 
State,  la  that  the  framers  of  the  Constitution 
of  1898  were  careful  to  provide  against  the 
repeal  of  existing  laws,  not  Inconsistent  with 
Its  provisions,  and  did  so  tn  article  825  where 
It  declared  that:— 

"All  laws  In  force  In  this  State,  at  the  time 
of  tbe  adoption  of  this  OonstltutlOD,  not  In- 
consistent therewith,  and  constitutional  when 
enacted,  shall  remain  In  full  force  and  effect 
until  altered  or  repealed  by  tbe  General  As- 
sembly, or  until  they  expire  by  their  ovni  lim- 
itation." 

That  at  the  time  of  the  adoption  of  the 
Gtmstltiitlon  of  1898  there  was  a  law,  not  In- 
consistent with  Its  provisions,  nor  since  al- 
tered or  repealed,  and,  therefore,  remaining 
in  force,  which  is  applicable  to  article  Wi 
and  Its  commands  In  all  eases  where  tbe  Leg- 
islature, in  enacting  a  statute  making  some- 
thing described  therein  a  misdemeanor  and 
providing  a  penalty  therefor,  falls  to  fix  the 
minimum  and  maximum  punishment;  and 
that  under  such  pre-existing  law,  in  connec- 
tion with  the  third  section  of  the  Act  of 
1902,  the  appellee  may  be  sentenced,  If  found 
gull^,  without  violating  article  155. 

The  law  referred  to  is  section  982  of  the 
Revised  Statutes  1876  and  reads  as  follows:— 

"Wherever  tbe  punishments  of  fine  and  Im- 
prisonment are  left  by  law  at  the  discretion 
of  any  court,  the  fine  shall  not  exceed  one 
thousand  dollars,  nor  the  imprisonment  two 
yeara." 

Here,  It  la  urged,  la  a  law  vrtilch  meets  just 
Bucb  cases,  as  the  present  one,  of  omission  on 
port  of  the  Legislature  to  &c  a  maximum 
penalty  for  offenses  denounced  and  punished, 
and  tiiere  being  such  a  law  In  force  when  tbe 
statute  of  1902  was  enacted.  It  has  the  ef- 
fect of  saving  Ae  Act,  In  the  paftlcular  men- 
tioned, from  tbe  anathema  of  unconstitution- 
ality hurled  at  It 

Tf  tbe  law  embodied  In  Ber.  Bt  187«»  |  982. 
had  been  enacted  aiwx  the  adoption  of  the 
Constitution  of  1898,  would  it  bave  the  effect 
of  saving  that  part  of  the  third  section  of 
the  Act  of  1902  under  discussion  from  uncon- 
stitutionality? 

We  must  hold  it  would,  for  it  would  be  a 
general  statute  fixing  tbe  maximum  punish- 
ment for  offenses,  which  ottierwtae  would  be' 
left  to  the  discretion  of  tbe  trial  court— some- 


thing. In  the  ease  of  mlsdoneanora,  Uie  Oob- 
stltutloQ  conunanda.  In  Its  article  US,  ihall 

not  be  done. 

It  was  competent  for  the  Le^slature  to 
bave  written  In  the  third  section  of  the  Act 
of  1902  that  the  fine  imposed  shall  not  ex- 
ceed one  thousand  dollars.  It  could  have 
made  the  clause  under  discussion  read: — 
"shall,  upon  conviction  before  any  court  of 
competent  Jurisdiction,  be  fined  not  less  than 
one  hundred  dollars  and  not  more  than  <me 
thousand  dollars,"  Instead  of  stopping,  as  It 
did,  with  the  Imposition  of  a  fine  "not  lees 
than  one  hundred  dollars." 

If  this  be  so,  then  It  was  not  absolutely 
necessary  (unless  the  Legislature  desired  to 
m&ke  the  maximum  fine  less  than  one  tbon- 
sand  dollars)  to  add  the  wocdsr— "and  not 
more  than  one  thousand  dollars,"  since,  by 
general  statute  already  existing,  that  maxi- 
mum of  fine  was  fixed  tor  offenses  In  alT 
cases  where  the  particular  statute,  making 
tbe  thing  done  or  not  done  an  offense  and  pro- 
viding for  Its  punlsbment  left  the  maximum 
fine  unnamed. 

If.  then,  the  law  embodied  In  Bev.  St.  1876, 
S  082,  would  suffice  to  save  the  pertinent  part 
of  the  Act  of  1902  from  unconstltutlonalitr 
bad  It  been  enacted  since  the  adoption  of  the 
Constitution  of  1898,  the  question  recurs 
whether  Rev.  St  1876,  S  982,  has  an  equal 
effect  to  do  this  though  It  be  a  statute  ante- 
dating in  enactment  the  adoption  of  tbe  Con- 
stitution of  1898. 

This  cannot  be  doubted  in  view  of  tbe  first 
declaration  of  article  325  of  that  Constitution 
heretofore  referred  to  and  quoted. 

We  find  no  Inconsistency  between  the  law 
as  found  tn  tbe  section  of  the  Revised  Stat- 
utes and  article  VSH  of  tbe  Constitntlon.  But 
even  if  there  were,  in  view  of  the  third  dec- 
laration of  article  325  of  tbe  Constitution, 
such  inconsistency  would  not  avail,  for  tbe 
present  and  until  the  Legislature  acted,  to 
render  the  section  of  the  Bevlsed  Statutes  in- 
operative. 

The  third  declaration  of  article  325  Is:— 
"The  provisions  of  all  laws,  which  are  In- 
consistent with  this  Constitution,  shall  cease 
upon  Its  ad(vtion,  except  that  all  laws  which 
are  Inconsistent  with  such  provisions  of  tbla 
Constitution  as  require  legislation  to  enforce 
them,  shall  remain  tn  full  force  and  effect  un- 
til such  legislation  is  had.** 

The  most  cursory  reading  of  artlde  155  of 
the  Constitution  shows  that  Its  provisions 
require  leg^slatlcm  to  enforce  them.  It  Is  left 
for  the  Legislature  to  do  by  general  act.  or 
in  each  particular  act  it  may  pass  rdatlng  to 
misdemeanors,  what  the  latt«  clause  of  the 
article  commands,  vIk.:-^  the  minimum 
and  maximum  penalties  fbr  such  offenses. 
But,  in  ax^  event,  leglslatloa  Is  neceseary. 
Tbe  article  does  not  direct  that  tbe  Oeneral 
Assembly,  in  enacting  each  partlcolar  law 
relating  to  misdemeanors  shall,  in  aueh  aeU 
fix  the  mlnlmmn  and  maximum  penaltlea 


therefor.  If  It  did,  such 
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mere  Mnmneiia— would  ondoobtedlr  ba  self 
acting. 

It  directs  the  gradlns  of  inlidemeaiiota  and 
minor  ■  offenses  and  tlie  fixing  of  iplTi*'n\i^ 
and  "la-riTifiiiTTf  penaltlea  therefw. 

Ttie  first  part  of  tlie  article  Is  nnqiKstion- 
aUy  merely  direetory.  Hm  latter  part  may 
be  mandatory^  But  If  mandatory,  it  may  be 
done  by  general  statnte  and  we  find  sncb  a 
gcDeral  statute  In  force  Umltlng  maxlmom 
flnes.  vblle  tbe  particular  statute  under 
vtalcb  appellee  Is  being  proceeded  against 
limits  the  mlnlmnp*  fine  assessable  against 
Um.  As  we  have  seen  Act  No.  107.  p.  161,  of 
Acts  1902,  purporting  to  carry  article  156 
Into  effect,  reaUy  does  so  as  to  certain  minor 
offienseB  <mly,  and  the  said  Act,  by  Ita  thir- 
teenth section.  lesTes  onr^ealed  lavs  not  in* 
consistent  with  It  Section  862,  Ber.  St  1876, 
is  not  inoonstotoit  with  It 

We  bold  that  section  082  and  the  statute 
under  which  the  appellee  Is  being  prosecuted, 
taken  tc^rether,  meet  the  requirement  of  arti- 
cle 155  of  the  Constitotion,  and  Uf  t  tiiat  por- 
tion of  the  third  sectioD  of  the  statute,  under 
diBsossion,  oat  of  the  "slough  of  despond"— C 
A,  nnocmstitatlonality. 

The  last  contention  of  the  appellee  Is  tiiat 
the  third  section  of  the  Act  In  respect  to  the 
penalties  fixed,  Is  so  uncertain,  indefinite  and 
indeterminate  that  the  same  is  not  suscepti- 
ble of  being  carried  Into  execution  and  does 
not  permit  of  any  satisfactory  determination 
as  to  the  court  Tested  with  Jurisdiction. 

This  Is  in  the  nature  of  a  plea  to  the  Jniis- 
dletion  of  the  Second  City  Orlmlnal  Court 

With  it  as  such  we  hare  nothing  to  do  on 
this  appeaL  The  case  could  only  reach  and 
did  only  reach  this  Court  on  appeal  by  rea- 
son of  the  tact  that  the  Second  City  Criminal 
Court  by  Judgment  rendered,  is  considered 
to  hare  declared  a  law  of  the  State  uncon- 
stitutional. 

Our  enquiry  on  the  appeal  is,  tb^efore, 
limited  to  that  sole  question.  Const  art  86; 
Louisiana  Society  r.  Moody,  62  La.  Ann.  1816, 
28  South.  224. 

Limiting  it  to  that  we  find  the  law  at- 
tacked, in  the  features  of  it  properly  before 
the  Court  is  not  unconstitutional.  Ttiat  must 
necessarily  end  the  case  here  In  Its  prraent 
form. 

If  it  be  true,  the  Second  City  Criminal 
Court  is  without  Jurisdiction  to  try  and  de- 
termine the  case,  or  the  Judge  thereof  Is 
without  authority  to  sit  upon  It  as  Commit- 
ting Magistrate,  and  neTertbeless  Jurisdiction 
is  taken  in  one  or  the  other  of  the  capacities 
named— either  as  Judge  or  as  Committing 
Magistrate—the  Constitution,  in  such  case, 
gives  no  appeal  from  such  trUnmal  to  this 
Court 

Another  and  altogether  different  process 
and  remedy  is  provided  by  law  to  reach  in- 
ferior courts  whiclh  take  cognizance  of  cases 
of  wlileb  the  law  has  not  vested  them  with 
Jurisdiction. 

We  are  not  to  be  understood  as  expressing 


Or  Intimating  Qie  (q^lnlon  that  the  Judge  <tf 
the  Second  Clt7  Criminal  Court  is  without  Jn- 
rlsdlcUon,  ettiief  to  try  the  case  or  sit  upon  tt 
as  Committing  Magistrate.  We  reserve  opin- 
ion as  to  that 

And  we  also  reserve  opinion  as  to  the  pow- 
er of  the  Criminal  Dlstdct  Court  of  the  Par- 
ish of  Orleans  over  the  case,  as  well  as  to 
whethor  either  of  the  trlbtmals  mentioned,  or 
any  other,  has  authority  to  ait  upon  the  case 
and  determine  it 

The  Judgment  sustabilng  the  demurreri 
dismissing  the  aflMavit  made  against  the  ac- 
cused and  ordering  Ids  discharge,  is  annulled 
and  rerened,  and  It  Is  now  adjudged  and 
decreed  that  the  consUtutlonaltty  of  Act  No. 
61,  p.  88,  of  Acts  1802,  In  the  respect  that  the 
same  Is  at  Issue  herein,  be  sustained. 

It  la  further  ordered  and  decreed  that  the 
demurrer  filed  ij  the  accused  be  overruled 
and  that  the  case  be  remanded  to  the  Second 
City  Criminal  Court  with  Instmctions  to  pro- 
ceed therewith  acccvdlng  to  law. 

It  Is  farther  ordered,  etc.,  that  the  cmts  of 
the  aroeftl  be  borne  by  the  appellee. 

BBEAUX;  J.,  dissents  on  grounds  relatli« 
to  the  wunt  of  Jurisdiotion  of  the  ooort  a  qua. 

MONROB,  J.  I  am  of  the  opinion  that  the 
city  ooort  was  without  Jarisdiotioa  raiioM 
materia.  I  therefore  dissent 


010  8M) 

No.  14,688. 

LEVBBBT  et  al.  v.  SHREVBPORT  BBLT 
BY.  CO.* 

(Supreme  Oooxt  of  I<onlsl&na.  April  IS,  1808.) 

OARRIKB8— INJXJHT  TO  PA88B7?OBIR— DBFBOT- 
IVB  STATION— UABILITIBI8. 

1.  Parties  embarkine  on  of  alighting  from 
railway  trains  upon  the  inTitation,  express  or 
implied,  of  its  officials,  are  Justified  in  actiug 
upon  the  assumption  that  the  officials  have  tak- 
en proper  precautions  to  lusnre  their  safety. 

2.  Where  an  accident  happens  to  a  passenger 
by  the  breaking  of  one  of  the  railway  com- 
pdDy's  appliances,  the  burden  Ig  upon  it  to  show 
afilrmatively  a  condition  ot  things  which  would 
exonerate  it  from  liability.  A  railroad  com* 
pany  is  bound  to  know  of  the  effect  ot  time 
and  weather  upon  its  appliances.  It  should, 
by  proper  mspection,  and  timely  changes  and 
renewals,  keep  them  lafe. 

3.  Even  should  a  railway  company  be  under 
no  direct  obligation  to  repair  or  keep  ii)  good 
condition  the  bridges  or  streets  along  its  line  of 
way,  it  shoold  avoid  stopping  Its  cars  at  placet 
where  it  is  not  safe  for  passengers  to  embark 
or  alight.  It  should  either  stop  its  cars  short 
or  pass  them  beyond  the  danger  points. 

4.  A  railway  company  which  uses  as  a  sta- 
tion for  embarking  or  disembarking  its  passen- 
gers a  pavilion  constructed  apou  a  street.  Is 
liable  to  a  passenger  for  injuries  received  from, 
the  breaking  of  a  rotten  plank  In  the  steps 
lending  to  the  cars,  whether  the  station  was 
constructed  hy  it  or  not  It  la  UaUe  as  a  li- 
censee. 

(Syllabus  by  the  Court) 


•Rehearing  dented  Hay  26,  1903. 
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Appeal  from  First  Tndldal  District  Court, 
Parish  of  Gadao;  Alfred  DUUngbam  Land, 
Judge. 

Action  by  Jeannette  Lereret  and  husband 
aKainst  the  Shteveport  Belt  Railway  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
apjieals.  Modified. 

William  Henry  Wise,  for  appellant  Sbep- 
hisrd  ft  Land,  for  appellees. 

Statonent  of  the  Case; 

NICHOLLS,  C  J.  Defendant,  a  street 
railway  corporation,  appeals  from  a  Jn^- 
ment  against  It  In  faror  of  the  plaintiff  for 
98,{)00,  as  damages  for  injuries  received  fOr 
wbi(A  she  charged  it  to  be  responsible.  The 
Judgment  was  based  upon  the  Terdlct  of  a 
Jury.  She  alleged  that  on  defendant's  right 
of  way  in  Paritriew,  at  the  Intersection  of 
Laurel  street  and  ^rk  avenue  with  right  of 
way,  It  had  erected  a  covered  platform,  call- 
ed the  "West  Shreveport  Station,"  for  the 
accommodation  of  passengers  who  desired  to 
ride  on  their  cars,  and  all  cars  stopped  at 
■aid  deiKit  to  take  on  and  discharge  passen- 
gers; that  on  the  night  of  November  10, 
1001«  there  was  no  light  at  said  station,  and 
she  was  on  said  platform,  awaltii^  a  car 
of  the  company;  that  when  she  was  about 
to  step  on  the  car  tile  floor  of  said  station 
contained  a  plank  adjacent  to  the  rail,  some 
11  InchM  from  the  same,  which  was  rotten, 
and  tiie  same  gave  way,  and  her  foot  and 
left  1^  passed  through  the  plank,  wrwching 
her  1^  and  bruising  the  same;  that  the  In- 
juries produced  disease  of  thie  bone,  from 
which  she  had  suffered  intense  pain,  and 
had  disabled  her  from  her  daily  duties,  and 
confined  her  to  her  bed  for  nearly  three 
months,  and  she  was  still  unable  to  walk 
wlthont  crutches;  that  she  was  an  Invalid, 
and  unable  to  endure  the  use  of  remedies  to 
Alleviate  the  pain,  and  that  her  Injuries  were 
permnnent;  that  she  was  without  fault,  and 
the  Injuries  received  were  due  solely  to  the 
gross  caretessness  ot  the  defendant:  She  set 
different  Items  of  speblflc  damages,  and 
also  a  claim  for  94,500  for  the  pain  and 
suffering  occasioned  her  by  the  Injuries. 

Defendant  pleaded  the  general  Issue,  and 
averred  that,  If  plaintiff  was  hurt  as  alleg- 
ed, it  was  due  to  her  own  carelessness  and 
negligence,  and  not  to  that  of  the  compaay; 
ttint  she  was  guilty  of  contributory  negli- 
gence and  could  not  recover. 

Opinion. 

In  the  brief  filed  on  defendant's  behalf 
It  Is  urged  that  the  platform  thzougb  which 
plaintiff  fell  and  injured  herself  was  built 
In  a  street  by  parties  not  interested  In  de- 
fendant company  or  its  operations,  and 
hence  defendant  was  not  liable  for  Injuries 
received;  that  the  defect  In  the  plank 
through  which  the  plaintiff  fell  was  latent, 
and  not  discoverable  by  ordinary  and  proper 
Inspection;  and  that,  if  defendant  was  liable 


at  all,  the  damage  awarded  was  excessive. 
Defendant  says:  "The  evidence  is  that  real 
estate  agents  at  the  dty  of  Shrevepor^  who 
are  Interested  In  the  sale  of  suburban  prop- 
erty, erected  on  the  street  near  defendant's 
road  a  jMvlHon  for  the  accommodation  ot 
persons  visiting  the  property  offered  for  sale, 
and  also  erected  a  platform  adjacent  thero- 
to,  and  alongside  the  track  of  defendant 
company,  and  which  was  constructed  In  the 
middle  of  tiie  street  This  platform  was 
flush  with  tibe  rails,  and  about  one  foot 
above  the  ground  coveted  by  it  The  de- 
fendant company  does  not  controvert  the 
princ^le  of  law,  announced  in  numerous  de* 
clslons  of  this  court,  that  a  railroad  com- 
pany Is  required  to  keep  the  stations  and 
platforms  used  by  );>assenger8  in  getting  on 
and  off  Its  cars  in  good  condition,  and  to 
responsible  for  damages  for  neglect  to  keep 
them  in  proper  condition,  but  holds  this  is 
not  a  case  for  the  application  of  the  legal 
principle  Involved  In  these  suits.  The  de- 
fendant company  had  nothing  whatever  to 
do  with  placing  the  platform  In  the  street, 
and,  Indeed,  had  no  control  whatever  over 
it.  And  It  to  not  disputed  that  the  presi- 
dent of  the  defendant  company  requested  the 
persons  who  had  placed  it  there  to  remove 
it   It  Is  true  that  cars  stopped  on  that  side 
of  the  street  when  moving  In  the  direction 
where  the  platform  fell,  on  the  far  Mde  of 
the  street  &b  required  to  do,  and  customary 
in  all  streets.  To  have  avoided  stopping  at 
this  place  would  have  necessitated  stopping 
across  the  street  or  moving  the  car  a  dis- 
tance beyond  the  platform.  We  know  of  no 
authority  for  holding  a  railroad  company  re- 
sponsible for  constructions  of  third  pwaons 
in  the  streets  of  a  dty,  and  for  injuries  n» 
talned  In  consequence  thereof.  In  any  erent; 
the  railroad  company  cannot  be  held  re- 
sponsible for  the  Injuries  sustained  In  ibSa 
case,  because  It  Is  In  evldenoe  that  tiie  defect 
in  the  plank  was  latent,  and  was  not  and 
could  not  be  discoviaed  by  proper  inspec- 
tion.   The  witness  Hosely  myn  It  woald 
have  been  necessary  to  have  torn  up  the 
plank  to  have  ascertained  that  it  was  rot- 
ten.  And  no  one  seems  to  have  discovered 
the  weakness  of  the  plauk  until  it  was  bro- 
ken; and,  moreover,  he  states  positively  that 
the  outer  surface  of  the  plank  seemed  to  be 
good.   True,  he  says  that  defendants  might 
have  discovered  It  with  a  timber  rod,  bnt 
snrely  It  la  not  required  of  a  company  -who 
did  not  erect  the  platform,  and  which  Is  not 
situated  on  the  company's  property,  but  on 
one  of  the  streets  of  the  dty,  to  make  In- 
spection of  such  platform,  and  each  plazik 
thereon,  with  a  timber  rod.  After  the  plank 
broke,  and  the  superintendent  of  the  de- 
fendant company  learned  of  the  acddent,  he 
had  a  plank  put  over  the  hole.  In  order  to 
avoid  the  posslblUty  of  oQier  acddraits  until 
the  platform  could  be  rranoved.  The  an- 
thoritles  are  abundant  that  an  Injured  party 
cannot  recover  for  defects  i&^inaterlal 
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appliances,  platforms,  etc.,  where  not  readily 
discoverable  by  ordinary  inspection." 

The  statement  made  by  defendant  as  to 
the  parties  who  built  the  platform,  and  the 
drcumBtances  under  which  It  was  construct- 
ed, is  sustained  by  the  evidence.  The  ob- 
ject In  view  having  been  apparently  at- 
tained, the  structure  Itself  has  been  permit- 
ted to  remain  where  It  was  placed  without 
Interference  from  any  quarter;  the  sign, 
"West  End  Station,"  npon  It,  Indicating  the 
actual  use  to  which  it  has  been  applied  for 
many  years.  The  parties  who  placed  the 
"station"  where  It  is  have  disappeared  from 
view,  leaving,  so  far  as  the  record  shows,  the 
railway  company  In  full  possession,  undis- 
turbed, of  the  same,  if  not  as  owners,  cer- 
tainly as  licensees.  Defendant  says  that 
the  structure  was  really  an  inconvenience 
to  it,  but,  if  so.  It  took  no  legal  step  to  abate 
It  (Rev.  OIv.  Code,  art  861);  on  the  con- 
trary, actually  utilized  It.  Defendant  claims 
that  It  had  no  control  over  the  building.  As 
a  proposition,  it  might  be  true,  were  there 
an  Issue  between  it  and  the  parties  owning 
It,  but  It  la  not  tme  as  an  actual  fact,  for 
the  evidence  discloses  that  the  morning  after 
tbe  accident  the  broken  planli  was  replaced 
by  Its  workmen,  acting  under  orders  of  Its 
snperhitendent,  and  that  the  superintendent 
found  fault  with  one  of  them  for  not  having 
aooner  obeyed  his  orders  (given  prior  to  the 
accident)  to  repair  It  In  Fetter's  Carriers 
of  Passengns,  c.  S,  S  S2,  the  author  says: 

"The  ownership  by  third  persons  of  any 
portion  of  the  station  grounds  or  approaches 
used  by  a  common  carrier  in  receiving  and 
dlscha^ng  passengers  will  not  affect  hla 
liability  as  such.  The  duty  of  a  carrier  to 
exercise  a  proper  degree  of  care  to  ketp  ap- 
pioaches  to  its  station  grounds  in  repair  Is 
not  affected  by  the  fact  that  it  has  con- 
structed such  approaches  over  land  not  own- 
ed by  It.  bat  forming  part  of  a  highway.  A 
steamboat  company  which  lauds  its  passen- 
gers on  a  wharf  not  owned  by  It  makes  such 
a  wharf  a  part  of  Its  own  means  of  land- 
ti^,  and  Is  liable  to  Its  passengers,  the 
same  as  if  it  owned  the  premises.  A  car- 
rier by  sea,  who  employs  a  hulk  owned  by 
people  for  the  purpose  of  embarking  passen- 
gers on  his  steamer.  Is  liable  for  tojuries 
Rostalned  by  a  passenger  by  reason  of  a 
hatchway  on  the  hulk  being  negligently  left 
nnguarded,  though  the  hulk  is  under  the 
control  of  the  ownoa,  and  not  of  the  carrier, 
since  it  Is  a  part  of  the  means  of  transporta- 
tion, and  It  Is  part  of  the  carrier's  duty  to 
use  reasonable  care  for  Its  safety.  A  rail- 
road company  Is  liable  for  Injuries  to  a  pas* 
seoger  sustnloed  by  reasim  of  a  defect  in  a 
platform  leading  from  the  train  to  an  eat- 
ing house,  though  the  platform  woa  con- 
strueted  by  hotel  people,  and  had  not  been 
ised  by  the  railroad  company  for  some  time, 
where  It  was  located  on  tbe  company's  right 
of  way.* 


The  author  cites  John  t.  Bacon.  L.  B.  5 
0.  P.  437,  and  other  authorities.  In  support 
of  this  posltloD—one  of  them  to  the  effect 
that,  where  the  platform  at  a  station  being 
too  high  to  be  conveniently  reached,  some 
one  had  provided  a  plank  leading  up  to  the 
platform,  which  had  been  used  since  the  de- 
pot was  built,  tbe  company  was  held  to  be 
as  much  liable  for  injuries  arising  from  the 
defects  In  tbe  plank  as  If  it  had  set  up  and 
maintained  the  dangerous  way  (Ck}lllns  t. 
Railway  Co.,  80  Mich.  390,  45  N.  W.  178); 
another  to  the  effect  that  a  railroad  com- 
pany was  bound  to  exercise  due  care  in  keep- 
ing In  repair  a  bridge  over  a  gully  on  its 
station  grounds  used  by  passengers  on  leav- 
ing  the  grounds,  tiwugh  the  bridge  had  been 
constructed  by  strangers  to  the  company 
(Chance  t.  Railway  Co.,  10  Ho.  App.  351). 

Even  if  the  defendant  In  this  case  bad  been 
under  no  direct  obligation  to  repair  the 
bridge  or  platform.  It  would  have  been  its 
duty  to  avoid  stopping  Its  coach  directly  op- 
posite to  It  for  the  purpose  of  taking  on  and 
putting  off  passengers.  It  was  it»  duty  to 
have  kept  advised  of  the  condition  of  the 
bridge  and  platform,  and  not  Invited  its 
customers  to  embark  or  alight  at  a  danger- 
ous place.  Ihere  was  no  legal  oblU^tlon  on 
its  part  to  have  stopped  the  car  precisely  at 
that  spot  It  could  and  should  have  moved 
Its  coach  further,  If  that  place  was  not  safe, 
even  though  tbe  passengns  might  be  sub- 
jected to  some  Inconvoilence.  Bather  tiits 
than  to  place  them  In  danger. 

It  has  been  repeatedly  held  that  parties 
alighting  from  m  embarking  upon  a  train 
are  authorised  to  act  upon  the  assumption 
that  the  offleers  of  the  company  have  taken 
proper  precautions  to  Insure  their  safety. 
Defendant  says  that  it  wu  not  apparent  that 
the  plank  was  defective,  and  It  was  not 
called  upon  to  know  the  fact  Within  cer- 
tain limits,  a  railroad  company  la  not  held 
to  be  liable  for  latent  defects,  but  we  do  not 
think  defendant  in  this  case  talis  under  the 
operation  of  tbe  rule  It  Invokes.  The  plank 
was  unquestionably  defective,  for  the  lady 
who.  stepping  upon  It  broke  It,  weighed 
only  108  pounds.  We  think  the  company 
was  aware  of  its  condition,  but,  even  if,  as 
a  foct  it  was  not.  it  was  its  duty  to  have 
known  it  A  railroad  company  is  bound  to 
know  at  the  effect  of  time  and  weather  upon 
Its  appliances,  and  it  should,  by  proper  In- 
spection and  timely  changes,  keep  them  safe. 
Williams  v.  Electric  Company,  43  La.  Ann. 
800,  8  South.  988.  If.  In  consequence  of  a 
defect  in  Its  appliances,  an  accident  occurs 
to  one  of  its  passengers,  it  should  affirmative- 
ly show  some  state  of  facts  tending  to  ex- 
merate  it  Fatten  v.  Pickles,  50  La.  Ann. 
865,  24  South.  290;  Kennon  v.  V.  8.  &  P. 
B.  B.,  61  La.  Ann.  1500,  26  South.  466;  Aiken 
V.  South.  Pac.  CO.,  104  La.  162,  29  South.  1. 
Defendant  has  In  this  case  made  no  attempt 
at  aU  In  that  direction.  Its  position  is  that 

Digitized  by  Google 


582 


84  80TTTHBBH  BBPOBTSB. 


It  was  under  no  obligRtlon  at  all  or  responsl- 
bflity  In  tbe  premleee,  and  It  Is  not  sup- 
ported hj  the  law  Id  that  position. 

We  are  of  tbe  opinion  tbat  tbe  judgment 
of  tbe  district  court  in  favor  of  tbe  plaintlfF 
against  tbe  defendant  ia  correct,  but  tbat 
tbe  amount  of  damages  awarded  Is  too  large. 
It  sbould  In  titiat  respect  be  amended. 

For  the  reasons  herein  assigned,  It  Is  here- 
by ordered,  adjudged,  and  decreed  tbat  the 
Judgment  appealed  from  be,  and  it  is  hereby, 
amended  by  reducing  tbe  amount  of  dam- 
ages awarded  from  ^,S00  to  $2,600,  and, 
except  as  BO  umended,  the  Judgment  appealed 
from  Is  hereby  affirmed;  coats  of  appeal  to 
be  paid  by  tbe  appellee. 


(UO  Lft.  405) 

No.  14,T5a. 

STATE  ex  rel.  LINDNER  t.  CITY  OF 

NEW  ORLEANS. 

(Supreme  Ckturt  of  Louisiana.    May  11,  1003.) 

TAX  SALE-PURCHASE  BT  CITT-fiUBSBQUBNT 
TAX  SALE— LIABILITY  OF  PROPERTY  FOR 
STATE  TAXHS-TITLB  BT  PRESCRIPTION. 

1.  The  city  of  New  Orleaua  had  adjudicated 
to  it  in  18i^  certain  property  assessed  in  the 
name  of  H.  iu  enforcement  of  city  taxes.  The 
deed  of  sale  was  registered,  but  nothing  further 
was  done.  Tbe  pn^erty  ranained  In  tiie  pos- 
session' of  the  owner,  and  was  assessed  in  her 
iiame  until  1IXH).  when,  in  enforcement  of  state 
taxes,  it  was  aojudicated  to  L.  After  the  ex- 
piration of  the  time  for  redemption,  L.,  by  pro- 
ceedings taken  contradictorily  with  the  original 
owner,  was  placed  In  actual  posaeasion.  She 
did  Dot  contest  the  ouster. 

L.  then  ruled  the  city  to  show  cause  why 
city  tax  and  priTileges  assessed  in  the  name  of 
iL  should  not  be  erased  as  being  prescribed. 
The  city  urged  tbat  he  could  not  talce  such  a 
jiroceeding  until  after  be  had  advanced  his  tax 
title  by  direct  action,  and  until  eoutradictori^ 
frith  the  city  it  had  been  adjudged  good.  It 
averred  that  L.'s  alleged  title  was  null  and 
void,  for  the  reason  that  after  its  adjudication 
to  the  city  the  property  was  "public  property," 
and  not  subject  to  assessment  ana  sale  for 
state  taxes.  That,  U  its  own  title  had  been  de- 
fective, the  defects  were  cured  by  prescription 
of  three  years  under  article  233  of  the  Consti- 
tution of  1898.  L.  contested  the  right  of  the 
city  to  raine  snch  a  defense,  and  maintained 
the  city's  title  to  be  itself  null  and  void.  L., 
beiDg  in  actual  possession  under  proceedings 
taken  contradictorily  with  the  origiaal  owner 
imder  claims  of  ownership  acquired  at  a  tax 
!<ale,  was  entitled  prima  facie  to  seek  to  have 
the  tax  pi-ivileges  erased.  The  city,  having 
been  invited  to  show  cause  n-hy  the  relief  should 
not  be  grnnted,  was  entitled  to  present  for 
cause  the  issues  it  did,  Imt,  not  being  In  pos- 
session of  the  property,  it  bad  to  defend  as  if 
a  plaiutifE, 

2.  Property  adjudicated  to  the  city  in  enforce- 
ment ot  cltj  taxes  does  not  become  public 
property  ipso  facto  independently  of  its  after- 
use  by  the  city,  and  independently  of  the  legal- 
ity of  the  tax  proceedings,  so  as  to  be  exempt 
from  assessment  and  sale  for  state  taxes. 

3.  If,  after  an  adjudication  to  the  city,  no 
Kteps  are  taken  by  it  towards  taking  possession, 
and  the  property  is  permitted  to  remain  in  pos- 
Kcssion  of  and  assessed  in  tbe  name  of  tbe  orig- 
inal owner,  and  under  such  circumstances  the 
property  ia  sold  in  enforcement  of  state  taxes, 
und  the  adjuilicntee  at  such  sale  takes  actual 
iwsosfiinn  contradictorily  with  the  originni  own- 
er, the  city  cannot  successfully  content  tbe  title 


of  the  adjndkatos  tmless  Its  own  title  be  good. 
Defects  In  the  dty  title  are  not,  under  such 
circnmatances,  cm«d  by  the  prescription  of 
three  years  undw  article  233  of  tbe  Consttta- 
tlon  of  1898. 
(Syllabus  by  the  Oonrt) 

Application  by  the  state,  on  tbe  relation  of 
John  F.  Lindner  for  writ  of  mandamas 
against  the  tiij  of  New  Orleans.  Judgment 
for  relator  was  affirmed  by  tbe  Court  of  Ap- 
peal, and  defendant  brings  certiorari  or  writ 
of  review.  Affirmed. 

Henry  Garbnd  X>npr6^  Asst  City  Atty.,  for 
applicant  Theodore  Cotonlo,  for  respondent- 
Statement  of  the  Case. 

NICHOLLS,  C.  J.  On  the  22d  of  July, 
1902,  John  F.  Lindner  filed  a  petition  In  the 
civil  district  court  for  the  parish  of  Orleans, 
In  which  he  averred  that  he  was  the  owner 
of  certain  property  In  the  city  of  New  Or- 
leans, which  he  described;  tbat  he  acquired 
the  same  from  the  state  of  Louisiana  for  un- 
paid taxes  due  thereon,  as  per  deed  dated 
July  16,  1901,  registered  In  tbe  books  of  tbe 
conveyance  office  of  the  parish  of  Orleans; 
tbat  tbe  dty  of  New  Orleans  claimed  as 
against  the  property  taxes  for  the  years  1888 
up  to  1901,  both  inclusive,  under  assessment 
in  tbe  name  of  Mrs.  Leonle  Hellman  from 
1888  to  1897.  and  from  1897  to  1901  In  the 
name  of  Mrs.  Leonle  Hellman  or  the  How- 
cott  Land  Company,  Limited;  that  be  bav- 
Jug  acquired  the  property  from  the  state  of 
Louisiana,  which  state  bad  first  Hen  thereon, 
tbe  sale  thus  made  by  said  state  bad  the 
effect  of  extinguishing  and  canceling  all  other 
claims  or  liens  against  said  property,  and  es- 
pecially all  claims  of  the  city  of  New  Orleans 
against  tbe  property,  whether  taxes  or  otlier* 
wise;  that  tbe  taxes,  tax  liens,  and  privileges 
securing  all  city  taxes  were  prescrtbed  by 
prescription  of  three  years,  which  prescrip- 
tion be  specially  pleaded,  and  It  was  neces- 
sary that  all  claims  of  tbe  dty  against  said 
property  should  be  canceled;  tbat  being  wlfli- 
out  other  means  of  relief,  a  writ  of  manda- 
mus should  Issue.  He  prayed  that  an  alter- 
native writ  of  mandamus  Issue  directed  to 
tbe  city  of  New  Orleans,  ordering  and  com- 
manding tbe  dty  to  cancel  tbe  aforesaid 
taxes  and  all  tax  liens  and  privileges  for  the 
years  1888  up  to  1901,  both  Inclusive,  and  all 
other  claims  which  It  might  have  against  the 
property,  or  show  cause  to  the  contrary. 
The  alternative  writ  was  ordered  to  issue  as 
prayed  for.  After  pleading  the  general  Is- 
sue, the  city.  In  answer  to  the  writ,  averred 
tbat  It  was  tbe  owner  of  tbe  property  claimed 
by  relator  and  on  which  the  taxes  were 
sought  to  be  canceled,  the  same  having  been 
adjudicated  to  It  on  the  17th  of  September, 
1894,  and  the  notarial  act  evidencing  such  ad- 
judication before  J.  D.  Taylor,  notary,  hav- 
ing been  duly  recorded  In  the  conveyance 
office;  tbat  no  steps  bad  been  taken  to  set 
aside  said  adjudication,  and  more  than  three 
years  had  elapsed  ^«  .^^^^'fg^^RJ^ 
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title,  and  accoMlogJy  the  dty  pleaAed  Id  Bnp-' 
port  of  Iti  titie  to  Bald  i^operty  the  prescrlp- 
tkm  of  tbree  ytmta,  tbe  wliole  aa  let  forth  In 
article  233  of  the  Oonatitntloii  of  1898;  that 
tbe  state  of  Loaldana  oould  not  sell  said 
property  to  relator  nnder  said  drcumstancefl, 
and  that  relator  vas  without  right  or  Inter- 
est to  xage  the  cancellation  of  any  taxes,  or 
Item,  prlTllegee,  and  mortgages  secoring  such 
taxsB,  that  might  bear  against  the  property. 
It  prayed  that  tiae  demand  he  rejected,  and 
tbe  writ  recalled. 

The  district  court  rendered  lodgment  de- 
creeing that  tbe  writ  of  mandamus  issued  be 
made  peremptory  In  so  far  as  to  order'  and 
command  tbe  of  New  Orieans  to  cancel 
and  erase  from  the  books  of  Its  office  ttie  tax 
llois.  privileges,  and  other  claims  it  might 
have  nnder  the  asaesgmeot  In  the  name  of 
Leonle  Hdlman  from  the  yeair  1888  to  the 
year  1888»  both  tnclnslre,  against  the  prop- 
erty vrtdch  tbe  judgment  described,  and  In  all 
other  respects  the  writ  of  mandamns  be  dla- 
mlsMd. 

Tbe  city  of  New  Orleans  appeatod  to  the 
Court  of  Appeal  That  court  affirmed  the 
judgment,  and  upon  appllcatton  to  this  court 
the  cause  has  been  brought  up  for  review. 

Tbe  evidence  discloses  I3iat  the  property 
was  adjudicated  to  the  dty  of  New  Orleana 
m  tike  ITtb  of  S^tember,  18M,  In  enforce- 
meat  of  otty  taxes  assessed  hi  the  name  of 
Leonle  Hellman.  and  that  the  tax  deed  evi- 
dendng  this  adjudication  was  reglstesed  In 
the  books  of  th»  canveyance  dffioe  oC  tbe 
parish  of  Orleans. 

Tbe  dty  does  not  appear  to  have  taken 
either  actual  or  constenctlTe  possession,  by 
writ  under  this  adjudication.  The  property 
continued  to  be  assessed  In  the  name  of 
Leonle  Hdlman. 

On  the  aoth  of  Jane,  1901,  the  property  was 
adjudkated  to  the  rdator  at  a  tax  sale  made 
at  tiie  Instance  of  the  state  of  Loidslana  in  en- 
ftncement  of  ttie  unpaid  taxes  on  tb»  same 
for  tbe  year  1900  assessed  in  the  name  of 
Leonle  Hellman.  A  tax  deed  was  executed 
to  the  relator  on  the  16th  day  of  July,  1901, 
which  was  recorded  on  the  books  of  the  con- 
v^rance  office  of  the  parish  of  Oiieans  <»i  the 
 day  of  . 

On  the  21st  of  July,  1902,  ao  order  Issued 
from  the  dvll  dlsttlct  court  directed  to  the 
sheriff  of  the  parish  of  Orleans  commanding 
him  to  seise  and  place  the  relator  in  tbe  ac- 
tual poesenlon  of  the  property.  The  sheriff 
returned  the  writ  am  the  28d  of  September, 
declaiii^  that  he  had  placed  tbe  rdator  in 
possession  on  the  4tii  of  Sqttember. 

The  dty  of  New  Orlrans  contends  that,  the 
proporty  having  been  adjudicated  to  it  In 
1894,  and  Its  deed  registered,  it  was  no  longer 
liable  to  state  taxation;  ljut  the  state  was 
without  attttwrlty  to  asM  it  after  the  date 
of  fbo  ctty*8  acqulritlon  fOr  state  taxes,  and 
It  was  without  autiufflty  to  have  it  sold  In 
enforcement  of  the  same. 

Tbat  the  title  which  the  dty  acquired  in 


1894  was  legal  and  binding,  and  could  not  be 
Ignored,  divested,  or  set  aside  by  the  tax  pro- 
ceedings taken  by  the  state.  Tbat  the  title 
claimed  by  relator  was  absolutely  null,  and 
was  not  d!  character  such  as  to  entitle  him 
to  avail  himself  of  It  so  as  to  apply  by  man- 
damus tor  the  cancellation  of  the  dty  taxes 
assessed  against  It  That,  before  Judgment 
could  be  tendered  In  hla  favor  on  such  a  de- 
mand, his  own  title  should  t>e  Judtdally  ad- 
vanced by  direct  action  against  It.  tested,  and 
held  good,  tn  support  of  Ita  claim  that  prop- 
erty bdonging  to  the  dty  of  New  Orleans 
was  not  liable  to  state  taxation,  to  assess- 
ment for  taxes,  or  to  sale  for  delinquency  In 
the  payment  of  taxes,  connsd  refers  the 
court  to  Ita  dedslon  In  Oachet  v.  Olty,  82  La. 
Ami.  816,  817,  27  South.  348. 

Belator  Inslsta  that  the  title  set  up  by  tbe 
d^  of  New  Orleans  to  the  property  Is  abso- 
lutely null  and  void  for  want  of  the  notice  re- 
quired by  law.  That  prescription  bad  not 
run  in  aid  of  the  title,  as  tbe  former  owner 
bad  remained  In  possession  after  the  alleged 
adjudication,  and  her  possession  was  follow- 
ed by  that  of  relator. 

He  Insists  that  the  property  was  constantly 
liable  to  state  taxation,  and  subject  to  sale 
at  the  Instance  of  the  state  In  enforcement  of 
delinquent  taxes,  and  that  this  would  have 
been  the  case  even  had  the  title  vested  to  the 
dty  under  the  adjudication  which  the  dty 
seta  up  as  haTlng  been  made  to  itself.  He 
denies  that  by  an  adjudication  to  tbe  dty  at 
a  tax  saje  made  In  enforcement  of  city  taxes 
the  property  wotdd  have  become  "public 
property"  of  the  dty  of  New  Orleans,  and 
denies  that  it  is  held  by  the  dty  by  the  same 
tenore  as  that  under  which  It  held  tbe  prop- 
erty which  was  tavolved  in  the  case  of 
Oachet  V.  The  City  of  New  Orleans. 

He  further  contends  that  the  dty  of  New 
Orleans,  by  taking  no  steps  whatever  to- 
wards acquiring  dtber  actual  or  construc- 
tive possession  of  the  property  nnder  the  ad- 
judication made  to  It,  by  bavlng  permitted 
the  original  owner  to  remain  In  actual  pos- 
session and  the  assessment  of  the  same  to 
be  continued  in  her  name,  by  having  per- 
mitted It  to  be  sold  at  tax  sale  in  enforce- 
ment of  state  taxes  nnder  such  an  assess- 
ment to  relator,  and  rdator  to  have  taken 
and  held  actual  possession  of  the  property, 
was  estopped  from  questioning  retator's  title, 
particularly  from  doing  so  by  a  collateral 
attack. 

Opinion. 

The  dty  of  New  Orleans  having  been 
called  into  court  and  Invited  by  the  plaintiff 
to  show  cause.  If  any  It  had,  why  the  taxes, 
tax  privileges^  Hens,  mortgages,  daims,  etc., 
upon  the  property  described  i^uld  not  be 
declared  extinguished,  and  the  iuscrlpttons 
erased,  the  door  was  opened  to  it  to  set  up 
any  objections  which  it  believed  It  bad  In  tbe 
premise.  If  It  was  itself  the  owner  of  the 
property  under  the  adjudication  ^^^^^ 
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the  title  on  which  relator  based  Its  demand 
was  without  Jnst  fonndatioii.  It  was  not  only 
the  right,  but  the  duty,  of  the  officers  of  the 
dty  to  urge  these  facte  by  way  of  cause. 

Should  such  a  state  of  facte  haT«  been 
shown  on  the  trial  of  the  rule  as  would  dis- 
close the  clfy*s  grounds  to  be  not  well  teken, 
It  would  take  nothing  in  the  cause.  This, 
however,  is  something  other  and  different 
from  being  estopped  from  questioning  re- 
latoz's  rights,  or  &om  urging  Judicially  ite 
own. 

The  situation  seems  to  be  this:  Both  par- 
ties claim  to  own  the  property  under  proceed- 
ings taken  out  In  enforcement  of  delinquent 
taxes  upon  it  under  assessmente  made  on  It 
in  the  name  of  Leonie  Hellman— the  dty  in 
enforcement,  in  1894,  of  city  taxes;  the  state 
In  enforcement  of  state  taxes  In  1901.  We 
do  not  undsstand  relator  to  contest  the  right 
of  the  city  to  hare  taken  action  in  1894  in 
enforcement  of  the  city  taxes  (West  t.  Ne- 
grotto,  62  La.  Ann.  389,  27  South.  75).  but 
to  urge  that  the  proceedings  then  taken  were 
null  and  void  for  want  of  legal  requirements, 
and  that  the  adjudication  made  to  the  city 
did  not,  under  the  drcumstances,  stand  in 
the  way  of  the  continued  assessment  of  the 
property  in  the  name  of  Sirs.  Leonie  Hell- 
man  tor  state  taxation,  nor  in  the  way  of  the 
enforcement  of  the  ritate  taxes  dfarectly 
against  the  property  under  such  assessment 
as  property  still  belonging  to  the  original 
owner,  Mrs.  Hellman.  He  contends  that, 
such  aBsesament  having  been  continued,  and 
a  tax  sale  under  such  assessment  having  been 
made  at  which  be  became  the  adjudicatee, 
and  under  which  he  had  taken  actual  posses- 
sion ousting  the  parties  in  possession,  he 
holds,  quoad  the  <dty,  the  righte  of  the  state 
imder  the  adjudication,  and  also  the  position 
of  a  party  in  aetnal  possession  as  owner, 
through  Judicial  process  contradictorily  tak- 
en with  the  owner,  under  a.  title  as  yet  un- 
contested by  tiie  original  owner;  that  he  has 
under  such  drcumstances  Hie  same,  If  not  a 
greater,  right  than  Mrs.  Leonie  Hellman 
would  have  had  to  have  the  taxes  and  tax 
liens  declared  extinguished ;  that.  If  the  city 
liad  any  righto  In  the  premises,  It  was  forced 
to  advance  them  as  a  plaintiff  claiming  title: 
that,  even  If  his  title  be  assailable  by  Mrs. 
Hellman,  It  Is  not  by  the  dty;  that  the  latter 
cannot  question  his  title  unless  it  has  itself 
a  title  beyond  dilute;  that  any  ri^te  which 
it  advances  in  the  present  suit  are  open  to 
attack.  In  the  applicatlcm  by  the  dty  for 
this  writ  of  review  Ite  counsel  say:  "In  the 
dvll  district  court  there  was  Judgment  for 
relator,  Lindner,  canceling  the  liens  and 
privileges  on  said  property  for  the  years 
1888  to  1898,  induslve,  and  the  dty  of  New 
Orleans  prosecuted  an  appeal  to  the  Court 
of  Appeal,  and  in  the  latter  tribunal  waived 
all  other  questions  raised  in  ite  brief,  and 
rested  Ite  contention  for  reversal  of  the  Judg- 
ment on  the  Innbllity  of  the  state  to  sell  for 
ite  taxes  property  previously  sold  by  the  dty 


to  itself  for  mtinldpal  taxes,  and  still  in  the 
hands  of  the  munidpality."  The  Court  of 
Appeal  affirmed  the  Judgment  of  the  lower 
court  In  favor  of  relator,  and  maintained  the 
right  of  the  state  to  sell  property  thus  ac- 
quired by  the  dty,  holding  that  "the  state  is 
soverdgn,  and  may  proceed  to  the  enforce- 
ment of  taxes  on  property  In  whatever  hands 
it  mi^  be  found;  that  there  is  no  law  with 
which  the  court  is  acquainted  exempting  the 
municipality  a  creature  from  the  exerdae  of 
a  sovereign's  prerogative;  "that  the  d^  ap- 
plied for  a  rehearing  limited  to  the  sole  quea* 
tion  herein  presented  to  the  Supreme  Obort, 
but 'the  court  adhered  to  Ite  opinion,  and 
refused  the  application.'' 

In  ite  opinion  the  Court  of  Appeal  used 
the  following  language:  *'The  relator,  a  pur- 
chaser of  real  estate  at  a  sale  In  1901  for 
nonpayment  of  the  state  tax  for  1900  seeks 
to  caned  ^certain  dty  taxes  and  privileges, 
and  is  met  by  the  defense  that  the  property 
was  adjudicated  to  the  dty  In  1894.  and 
hence  the  state  could  not  sell  the  property 
for  taxes.  The  issue  tendered  and  accepted 
without  objection  In  this  court  by  either  side 
is  one  ot  title.  *  *  *  It  is  a^ind  by  the 
city  that  'the  state  authorltiea  bad  no  right 
to  sell  at  tax  sate  property  which  had  pre- 
viously been  sold  by  the  dty  of  New  Or^ 
leans  tm  ite  own  unpaid  taxes,  so  long  aa 
the  title  remained  In  the  dty.*  We  do  not 
share  that  view.  •  •  •  The  dty  cannot, 
in  reason,  adjudicate  property  to  itself,  take 
-no  further  steps  to  realise  ite  taxes,  and 
thus  defeat  the  right  of  the  state  to  exact 
her  revenue  for  snbeequent  years.  Full  pro- 
tection Is  afforded  the  dty  by  the  genenl 
provisions  of  existing  statute  as  well  a»  by 
the  special  provisions  of  the  revenue  acta  to 
the  effect  that  no  sale  for  state  taxes  of  the 
year  Immediately  past  due  abaU  extinguish 
the  claim  for  munldpal  taxes  for  any  pre- 
vious year  or  years." 

"The  dty*a  right  Is  merely  suspended  while 
the  property  Is  held  by  the  state.** 

"If  seasonably  exerdsed,  this  right  win 
be  found  amply  sufficient  to  secure  the  mo- 
nldpal  fise  without  interforlng  with  the  col- 
lection of  ite  revenue  by  the  state.  In  the 
instant  case  the  sale  by  the  state  divested 
the  d^'s  ownwBhlp.  Ite  validity  as  to  pre- 
requisites and  formalities  Is  not  assailed, 
and  the  purchaser  has  tibe  right  to  demand 
the  cancellation  of  tiie  privileges  which  are 
prescribed." 

In  refusing  the  application  for  a  rehearing 
the  court  said  that  ita  decision  referred  to 
property  of  taxpayers  adjudicated  to  the 
city  at  a  sale  for  munldpal  taxes,  and  not 
to  that  held  by  the  dty  for  public  porposea; 
that  the  quasi  sovereignty  of  the  dty  could 
not  be  exercised  to  the  detzimoit  of  the 
sovereignty  of  the  state,  when  the  proper- 
ty was  held  not  for  EtubHc  purposes,  bnt 
to  realize  the  taxes;  that  to  hold  otherwise 
would  be  to  consecrate  the  doctrine  thsf 
municipal  negligence  and  lnert^<^^ 
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tjK  tbe  soTerelgn's  efforts  to  collect  both 
Its  cnrrent  and  its  past  revenue;  tbat  Ghtchet 
T.  City,  62  La.  Ann.  814,  27  South.  848,  did 
not  militate  against  this  view. 

We  are  of  the  opinion  tbat  property  liable 
to  state  taxation  does  not  become  exempt 
from  tbe  same  by  the  mere  fact  that  In  en- 
forcement of  tbe  taxes  of  the  city  of  New 
Orleans  It  bad  b^n  adjudicated  to  the  city, 
Independently  of  the  after-use  made  of  It  by 
the  latter,  and  bidependently  also  of  tbe 
question  as  to  whether  tbe  proceedings  tak- 
en ont  by  the  city  were  In  reality  of  such 
legal  character  as  to  transfer  the  ownership 
to  Itself.  Had  Its  proceedings  been  legal,  It 
wonid  have  had  the  right  to  be  protected 
from  dlvestltttre  of  Its  title  by  after-proceed- 
ings taken  ont  by  the  state  In  enforcement 
of  Its  tazee,  just  as  any  other  owner  of  prop- 
erty would  be  protected.  Had  the  property 
become  really  the  property  of  the  city,  It 
should  have  been  assessed  by  tbe  state  In 
Its  name,  and  proceeded  against  In  enforce- 
ment of  tbe  delinquent  taxes  contradictorily 
with  the  city.  If,  bowever,  the  proceedings 
taken  by  tbe  city  were  of  such  character 
as,  notwithstanding  the  same,  to  leave  the 
property  atlll  In  the  ownership  of  the  orig- 
inal owner,  and  she  was  permitted  to  remain 
In  poasessloa  by  the  dty.  and  tbe  state  later 
(cdtlier  Intentionally  or  by  accident)  assessed 
it  In  Hie  name  of  tbe  real  owner,  and,  pro- 
ceeding eontradlctorlly  with  ber  to  oiforce 
payment  of  Its  taxes,  it  was  under  such  pro- 
ceedings adjndleated  to  a  third  person,  who 
took  actual  possession  of  it  contradictorily 
iritb  Ae  actual  owner,  by  writ  of  posses- 
ion, sncb  person  must  provisionally  and 
prima  facie  be  -lield  to  be  the  owner  of  tiie 
property. 

Holding  that  position,  It  was  entitled  to 
invoke  in  its  behalf  all  the  remedies  belong- 
ing to  an  oiraer,  subject,  however,  to  con- 
test of  Its  rights  by  the  dty  acting  as  a 
plAlntlff. 

It  may  be  that  relator"*  title  Is  not  sus- 
tainable as  between  blmself  and  Mrs.  Bell- 
man, but  the  present  Issue  Is  not  between 
tbem.  As  mattm  are,  relator  has  the  right 
to  stand  npon  bis  present  possession  under 
color  of  tifle  as  owner.  The  dty  must  rely 
upon  the  strength  of  Its  own  rights,  not  up- 
on the  weaknen  of  those  of  relator.  We 
think  that  the  proceedings  taken  out  by 
the  dty  in  1894  did  not  divest  Mrs.  Hellman 
of  her  ownership  of  the  property,  that  the 
state  was  autiiorized  to  aness  It  In  bar  name 
for  state  taxes,  and  to  proceed  in  enforce- 
ment of  the  delinquent  taxes  contradictorily 
with  ber.  Assnmbig  those  proceedings  to 
have  been  d^ective,  and  tbat  the  owner  be 
entltlea  to  contest  Oiem,  Qie  adjudicatee  at 
the  sale  made  mAer  them  has  none  the  less 
gone  into  and  Is  now  In  actual  possessloa 
of  the  property  after  notice  to  the  owner 
under  a  writ  of  possession  from  the  drtl 
district  court.  The  dty  has  lost  tbe  nntage 
ground  It  might  have  held  had  It  taken  pos- 


session under  the  adjudication  to  It.  It  must 
suffer  the  legal  consequence  of  its  own  neg- 
ligence and  laches.  Tbe  defects  In  the  dly's 
title  have  not  been  cured  by  prescription  of 
three  years  under  article  233  of  the  Consti- 
tution of  1898,  the  property  having  constant- 
ly remained  in  the  actual  possession  of  Mrs. 
Hellman  and  the  relator. 

For  tbe  reasons  assigned,  the  judgment 
appealed  from  Is  afBrmed, 
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FORD  V.  EAST  LOUISIANA  B.  CO.* 

(Supreme  Court  of  Iiouisiana.   April  27,  1803.) 

CABRIBRS— EXPULSION  OP  PASSENOBR— 
"SCALPING"  ON  TRAIN. 

1.  Becanse  a  traveler  on  a  railway  train  has 
no  ticket;  that,  in  itself,  furnishes  no  warrant 
for  pnttins  him  off  the  train.  Though  be 
have  DO  ticKet  the  right  is  his  to  pay  the  fare  in 
cash.  The  demand  upon  him  must  be  either 
for  a  ticket,  or  for  payment  of  the  fare  in  caah, 
and  if  he  ofTer  to  pa;,  the  railway  company 
ejet.>ta  him  at  its  peril. 

2.  If  a  person,  who  is  in  the  employ  of  a  con- 
necting railway  company,  and  because  of  such 
employment  is  permitted  to  ride  free  on  the 
trams  of  the  other  company,  is  warned  not  to 
tramc  in  the  excursloa  uclcets  of  the  company, 
and  disregarding  this  warning  is  detected  m 
"scalping"  tickets  leJUle  en  the  frafn.  It  might 
pos^bly  fumiBh  Justlflcation  to  the  conductor 
in  Btoppin^  the  train  and  putting  him  off,  even 
though  he  offered  to  pay  the  fare, 

3.  But,  certainly,  a  persoa  who  "scalps"  rail- 
way tickets  other  than  on  the  train  cannot  be 
denied  transportation  over  the  lines  of  the  rail- 
roads in  whose  ticlieta  he  traffics.  He  is  a  part 
of  the  general  public  and  railway  companies,  as 
common  carriers,  must,  ordinarily,  permit  all 
who  pay  the  regular  fare  to  travel  on  thdr 
trains. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Sixth  Judicial  Dls- 
trlct  Court,  Parish  of  8t  Tammany;  James 
M.  Thompson,  Judge. 

Action  by  Alfred  W.  Ford  agahist  the  Bast 
Louisiana  Bailroad  Company.  Judgmrat  for 
plaintiff,  and  defendant  appeals.  AiBrmed. 

Benjamin  Moore  fiUller.  for  appellant 
Duncan  S.  Kemp  and  Thomaa  Marshall  Mil- 
ler, for  appellee. 

BLANCHARD,  J.  The  plaintiff,  a  colored 
man,  was  employed  as  porter  on  excursion 
trains  which  ran  twice  a  week  over  the  New 
Orleans  and  Northeastern  railroad  from  tbe 
City  of  New  Orleans  to  Pearl  River. 

Sometimes,  too,  he  did  service  as  porter 
m  passenger  trains  other  then  excursion 
trains.  His  employment,  however,  was  not 
such  as  to  occupy  him  each  day. 

At  Pearl  River  the  line  of  defendant  ««n- 
pany  connects  with  the  New  Orleans  and 
Northeastern  railroad,  and  extends  thence  to 
Covington,  a  town  some  twenty-flTO  mUea  to 
the  northwest  of  Pearl  River. 
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^Intltt  made  Ids  home  at  Oovtogton,  hie 
family  eonalftliig  ni  lilmsdf,  wU»  and  4aa^ 
ter. 

TtM  ezcankn  traliu  of  the  N.  O.  &  N.  n 
R  R.  were  ran  In  c<Hinectlon  with  defend- 
ant's railroad— Covington  being  the  farthest 
point  of  the  exctlralons.  Bxcnrslon  tickets 
were  sold  wltii  coupons  for  each  road. 

Plaintiff  had  been  In  the  employ  of  the  N. 
O.  &  N.  E.  R.  R.  for  seven  or  eight  years, 
and  because  of  the  connection  of  that  road 
with  defendant  company's  road,  he  bad  been 
permitted  to  ride  free,  as  a  railway  employfi, 
ovor  defendant's  road.  In  passing  to  and  fro 
between  Pearl  River  and  Oovlngton,  going 
to  and  returning  fnnn  his  w<^  on  tlie  first 
named  railroad. 

It  appears  that  be  and  others  had  been  In 
the  habit  of  trafficking  In  the  return  end  of 
^curslon  tickets  used  over  defendants  road. 
That  Is  to  say,  doing  on  a  small  scale  a  kind 
of  "scalper's"  business— buying  and  selling 
tickets  that  had  been  partially  used.  .  This 
was  forbidden  by  the  rules  of  defendant 
company— the  excursion  tickets  being  stamp- 
ed "not  transferable." 

A.  new  manager  having  taken  charge  of 
defendant's  road,  plaintiff  was  questioned  by 
bim  relative  to  bis  riding  free  over  the  road 
and  his  practice  of  buying  and  selling  the 
unused  portions  of  excursion  tickets.  Plain- 
tiff admitted  he  had  been  AfAng  this,  but  on 
being  cautioned  against  It  by  the  manager 
and  warned  that  It  was  against  the  rules,  he 
promised  to  discontinue  the  practice.  He 
was  permitted  to  contlnne  to  ride  free. 

Snbsequent  to  this— perhaps  a  year  or  two 
later^lt  developed  that  trading  In  the  unused 
parts  of  excursion  tiekets  was  still  going  on; 
the  company  was  suffering  considerable  loss 
of  revenue  because  of  this;  and  tbe  manager 
suspected  the  plaintiff  as  flie  party,  ox  one 
of  the  parties,  doing  It 

The  conductors  were  Instructed  to  watch 
him  as  he  passed  to  and  fro  over  the  road, 
but  be  was  not  detected.  From  other  sour- 
ces, however,  Information  seems  to  have  - 
reached  the  manager  which  caused  him  to 
believe  the  plaintifl  was  gnllty  of  the  acta 
ccMnpIalned  of,  though  the  evidence  falls  to 
connect  him,  convincingly,  therewith. 

So  b^eving,  the  manager,  finding  the 
.plaintiff  one  day  on  the  train  of  his  com- 
pany, going  from  Pearl  River  to  Oovingtoiu 
bad  him  called  up  to  him  and  ordered  him 
off  the  train. 

The  train  had  just  gotten  under  way,  being 
at  the  time  some  five  or  six  hundred  feet 
from  the  Pparl  River  station. 

The  manager  was,  at  the  time  he  gave 
the  order  for  his  expulsion,  standing  on  the 
platform  of  one  of  the  cars;  Plaintiff  was  In 
that  portion  of  the  same  car  allotted  to  col- 
ored people.  Tlie  conductor  was  sent  by  the 
manag«-  to  call  him  out  of  the  car  to  the 
'  platform.  He  came  and  was  then  ordered  to 
leave  the  train.  No  explanation  why  be  was 
ordered  off  woa  given.  The  conductor  was 


directed  by  llie  manager  t(»  stop  tiie  train 
for  the  pnrpow  of  enforcing  the  wder  to 
leave.  The  manager,  blmsdt,  called  oat  to~ 
the  engineer— the  locomotive  being  tmmed^ 
ately  ahead  of  the  car  <m  whose  front  plat- 
form the  manager  was— to  stop  the  train, 
and  the  conductor,  too,  gave  the  signal  to 
stop. 

The  train  was  stopped,  and  though  plaintiff 
offered  to  pay  his  tare  to  Oovtngton,  it  waa 
declined,  and  he  waa  compelled  to  leave  the 
train. 

He  was  111  and  suffering  at  the  tlm&  So 
111  was  he  that  he  had  been  unable  to  effi- 
ciently perform  bis  duties  on  the  N.  O.  & 
N.  EL  R.  B.  that  morning,  and  was  on  his 
way  to  his  home  in  Govlngttm  tor  rest  and 
treatment. 

He  had  a  severe  case  of  bleeding  hemorr- 
holds.  There  Is  no  doubt  he  was  suffering 
greatly.  He  contends  he  Informed  the  man- 
ager and  conductor  of  his  condition,  orging  it 
In  support  of  his  plea  to  be  permitted  to  pay 
his  fare  and  go  on  to  his  home.  As  to  this 
the  testimony  Is  conflicting. 

It  Is  established  that  on  account  of  bis 
physical  condition  he  requested  a  colored 
man— a  friend  of  bis— to  accompany  him  to 
his  home,  and  this  friend  agreeing,  he  (the 
plaintiff)  bought  a  ticket  for  him  fnnn  Pearl 
River  to  Covington,  and  this  friend  was  on 
the  car  with  plaintiff  when  the  latter  was 
ejected,  and  he  (the  frt^d)  also  left  the  train 
at  the  time  plaintiff  was  put  off. 

It  was  in  ihe  early  forenoon  when  this 
occurred,  and  platntlff,  in  his  suffering  con- 
dition and  unable  to  procure  where  he  then 
was  the  services  of  a  physician,  was  com- 
pelled to  He  over  at  Pearl  River  station  until 
five  o'clock  that  afternoon,  at  which  time  a 
second  train  left  the  station  tax  Oovlngton. 
He  purchased  a  ticket  and  took  tiiat  tzmln, 
arriving  at  his  home  that  night 

The  next  morning  he  received  medical  at* 
tondon,  the  testimony  of  the  physician  show- 
ing a  condition  of  much  seriousness  and  suf- 
fering. Later  he  went  to  a  hospital  In  New 
Orleans  for  treatment 

A  few  days,  or  Immediately  following  his 
expulsion  as  above  from  defendant's  train,  he 
was  discharged  from  the  service  ot  the  M. 
O.  &      E.  R.  B.  Company. 

An  effort  was  made  to  show  that  tbla  dis- 
charge came  about  through  representatloaa 
made  to  that  company  by  the  manager  of  de- 
fendant company,  but  the  testimony  oamU 
for  this  purpose  was  ruled  out 

The  plaintiff  brought  tbla  suit  fpr  damages 
on  account  of  his  expulsion  from  the  train. 
He  claims  five  thousand  dollars  as  compen- 
sation for  the  pain  and  suffering  he  ondw 
went  and  for  the  humiliation  and  dissraos  of 
his  public  ejectment  from  the  train. 

He  claims  an  equal  amount  as  pouitory 
damages  because,  as  alleged,  of  the  wanton, 
reckless  and  oppressive  conduct  of  the  ofll- 
clals  of  defendant  company,  and  th^r  utter 
disregard  of  the  rights  and  te^linsi  «f  per- 
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■ons,  Uke  hlmaelf,  In  the  hmnbie  walks  of 
Uffc 

Tbe  defense  was  a  general  denlaL 

Olie  case  was  tried  by  Jury  who  retmned  a 
TCffdiet  In  favor  of  the  plaintiff  fbr  one  Uxn- 
sand  dollars. 

Defradant  appeals  and  In  this  eoort  plain- 
tiff flies  answer  asUns  an  taicrease  ot  the 
Jodsment  to  twentT-flve  hundred  dollarsi 

SuUitff^^-OB.  the  statement  of  fiwte  given, 
which  sets  forth  our  appreciation  of  the  case 
as  gathered  from  the  evidence,  we  have  «m- 
doded  not  to  disturb  the  verdict  ot  the  jory. 

The  Jnstlflcatlon  claimed  for  plaintiff's  ex- 
pulsion from  the  train  Is  that  he  had  violat- 
ed the  roles  of  tbe  company  and  its  rights 
tat  trafBddng  In  excnralon  tickets,  though  (hat 
was  not  set  up  In  the  answ«. 

If  he  bad  been  detected  in  6aiag  this  while 
on  tbe  train,  the  manager  or  tbe  conductor 
might  perhape  have  been  warranted  In  stop- 
ping tbe  train  and  putting  bim  off,  even 
though  be  offered  to  pay  bis  tere,  tiumgh  aa 
to  this  no  opinion  is  intended  to  be  exinessed. 

But  be  was  not  so  detected.  He  was  doing 
nothing  of  the  kind  at  tbe  time  of  his  ex- 
pulsion. Tbe  train  had  just  started.  He  was 
riding  quietly  to  the  car  as  any  oQifx  pas- 
aei^r,  and  thoi^  be  had  no  ticket  be  was 
tliere  by  permlssini  of  tbe  company  to  travel 
tree. 

This  permission,  theretofore  given  and  rec- 
ognised tor  years,  bad  not  been  withdrawn. 
He  was  not  an  employee  ot  the  defendant 
company.  The  manager  and  conductor  bad 
no  right  to  treat  him  as  an  empk^ce. 

Bven  though  he  had  no  ticket,  the  right 
was  his  to  pay  his  fare  to  casb.  Because  a 
travelw  on  a  railway  has  no  ticket,  that,  to 
itself,  fumlabes  no  warrant  for  pntttag  him 
off  tbe  train.  The  demand  upon  blm  must 
be  either  for  a  ticket,  or  for  payment  of  the 
fare  to  cadi,  and  If  be  offers  to  pay,  a  rail- 
way company  ejects  him  at  Its  perlL 

Here  be  was  neither  asked  for  a  ticket,  nor 
for  payment  of  the  fare  In  money. 

Bven  If  shown  that  he  bad  been  trafficking 
In  the  nnosed  portions  of  excnralon  tickets,  tbe 
company  could  not,  because  of  that,  have  de- 
nied htoi  tbe  right  to  travel  aa  a  passenger 
on  Its  trains,  provided  be  paid  the  fare. 

It  could,  of  course,  at  Its  pleasure,  have 
withdrawn,  with  or  without  cause  shown, 
tbe  permission  given  bim  to  ride  free,  and  it 
could  have  resorted  to  any  of  the  means  pro- 
vided by  tbe  law  to  prevent  the  practice  of 
buying  and  selling  tickets  and  protect  Ite 
riBhts  from  that  kind  of  tovaslon. 

But  a  man  who  "scalps"  railroad  tickets 
cannot,  generally,  be  denied  transportation 
over  the  lines  of  the  railways  to  whose  tick- 
ets he  traffics.  He  is  a  part  of  tbe  general 
public  and  railway  companies,  as  common 
carriers,  must  permit  all  who  pay  the  regular 
fare  to  travel  on  their  trains. 

Here  tbe  man  was  sick;  be  offered  to  pay 
bis  fare;  it  was  denied  him.  He  was  angrily 
ordered  off  tbe  tiato;  the  trato  was  stopped 


in  ordier  to  pot  blm  off;  tbe  manager  dbected 
the  conductor  to  put  Urn  off. 

1^  was  tbe  equivalent  of  tone,  evn  ff 
actual  force  was  not  nsed,  tbongh  as  to  that 
the  testimony  la  conflicting,  platotlff  dalm- 
tog  the  conductor  took  him  by  the  arm,  led 
him  to  tbe  steps  of  tbe  platform  and  denund- 
ed  of  him  to  get  off .  Tbe  oondoctmr  denies 
that  be  put  his  hands  on  him,  though  be  ad- 
mits standing  on  the  steps  when  Ford  got  off, 
and  he  tollowed  bim  off,  getting  back  on  tbe 
car,  blmsdf,  at  tbe  rear  end  as  it  passed  on 
sgaln.  There  Is  no  denial  eltiier  tbe  con- 
ductor or  the  manager  tiiat  Ford  was  ordered 
off  the  car. 

An  examtoation  of  defendanf  s  blHs  of  ex- 
ception token  to  tbe  admteslCT  of  eertoln  evl- 
dowe  over  objection,  and  as  to  eetUin  parts 
ot  the  charge  given  by  the  Judge  to  tbe  jury, 
has  led  to  tiie  condign  that  no  reversible 
error  was  committed, 

Tbe  same  is  true  as  to  Mils  reserved  to  the 
refusal  to  give  eertoln  special  lAaqies  asked, 
and  as  to  a  bill  token  to  a  lemaric  of  pUUn- 
tiff's  counsel  In  argument. 

Judgment  affirmed. 
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BANDOIfH  V.  BBNTILLBai, 
(Supreme  Court  of  loolsiana.  May  25,  1903.) 

BOUND ARTBS-TJNITBD  BTATSS  8DRVST8— CON- 

TIOUOUS  LANDS— SAIjK  PER  A.TBRSIONHU. 

1.  CoDtignons  lands  set  apart  u  distinct  bodiea 
on  the  maps  of  the  United  States  surveys  may 
serve  as  boundaries  to  a  sale  per  aversionem, 
though  thdr  limits  have  never  been  marked, 
and  are  ascertainable  only  by  means  of  the 
field  notes  of  the  snrr^s.  It  makes  no  differ- 
ence that  they  happen  to  belong  to  the  vendor. 

(Syllabns  by  the  Oonrt) 

Appeal  from  Twenty-First  Jndldal  District 
Court,  FarlSb  of  Iberville;  B.  &  Talbot, 

Judge. 

Action  by  Emily  J.  Randolph  and  others 
agatost  Louis  Senttllea  Jud^nent  for  de- 
fendant and  platotlffB  appeaL  Afflmied. 

lUcbardson  &  Soolfi  and  Hubert  ft  Hubert, 
for  appti lanti.  Louis  Losano,  tot  appellee. 

On  Moti(Hi  to  Dismiss. 

PROVOSTY,  J.  Motion  Is  made  to  dismiss 
on  tbe  grounds,  first,  that  an  appeal  cannot 
be  taken  by  motion  to  open  court  after  the 
expiration  of  10  days  from  signature  of  judg- 
ment, and  that  this  appeal  was  so  taken; 
second  and  third,  that  there  was  no  order  of 
appeal  and  no  citation. 

What  is  meant  by  there  being  no  order  of 
appeal,  we  do  not  understond,  eluce  we  find 
that  the  appeal  was  moved  for  and  granted 
to  open  court  Cltotion  being  unnecessary 
when  the  appeal  Is  taken  by  motion  to  <^u 
court  at  the  same  term  at  which  tbe  judg- 
ment Is  rendered,  (articles  573,  674,  Code 
Prac),  there  natorally  was  no  cltotion. 

The  only  question  ^,^^t^ 


588  84  SOUTHEEtN  BEPOBTEB.  (U. 


delay  for  taking  an  appeal  by  motion  In  open 
court  Is  limited  to  10  days.  The  motion  was 
made  in  this  case  30  days  after  signature  of 
judgment  We  think  that  the  Intendment  of 
article  117  of  the  Constitution  and  Act  No. 
163  of  188S,  p.  320,  taken  together.  Is  that  tbe 
terms  of  court  most  be  of  at  least  10  con- 
secutive months  each  year.  Succession  of 
Hoyle  (No.  14,344,  recentiy  banded  down)  33 
South.  825.  The  appeal,  therefore,  was  taken 
at  tbe  same  term  of  coart  at  which  the  judg- 
ment was  rendered,  and,  as  a  consequence, 
the  motion  to  dismiss  must  be  overruled. 

On  the  Merits. 

Plaintiffs  bring  the  petitory  action  to  re- 
oorer  lot  3  of  section  2,  T.  11,  B.  12,  parish 
of  Iberrllle.  a  tract  of  about  125  acres  of 
swamp  land,  forming  the  rearmost  part  of 
the  Forrest  Home  Plantatlcm  of  the  defend- 
ant; If,  Indeed,  it  be  part  ot  the  plantation, 
which  is  the  question  In  the  case.  They  sue 
In  their  quality  of  widow  and  heirs  of  John 
H.  Randolph,  from  whom  defendant's  authors 
acquired.  Tbe  question  is  whether,  when 
Randolph  sold  the  plantation  to  the  authors 
of  defendant,  this  lot  3  was  Included  in  tbe 
sale.  There  were  two  acts  passed  for  the 
purpose  of  eridenclng  the  sale.  The  second 
w&a  declared  to  be  for  the  purpose  of  cor- 
recting the  errors  of  t3ie  first  "as  to  bound- 
aries, quantity  of  land,  and  locatton."  Tbe 
act  recites  as  follows:  **Now,  therefore,  the 
said  appearers,  with  a  view  to  correcting  tbe 
errors  In  said  act,  do  hereby  declare  that  the 
proper  description  of  the  said  plantation 
should  be  and  is  as  follows:"  and  they  pro- 
ceed to  describe  the  plantation  by  bound- 
aries, and  also  according  to  the  subdirlslonB 
of  the  United  States  surveys,  and  to  give 
the  area  in  acres.  In  the  first  act  the  de- 
scription had  been  <xily  by  boundaries,  not 
by  sabdivlslons  of  government  snrreya,  and 
the  area  bad  been  glvm'  by  arpents,  instead 
of  acres.  This  area  had  been  sold  to  be 
"about  2,554  arpents,  more  or  less."  In  the 
second  act  It  was  said  to  be  2,346.97  acres. 
In  the  specification  of  subdivisions  acconllng 
to  government  sorveys  In  the  seoond  act  lot 
S  is  not  mentioned,  and  plaintllte  argue  from 
this  that  the  object  of  the  second  act  was  to 
leave  out  this  lot  3,  wliich,  by  the  bound- 
aries spedSed  In  the  first  act,  had  been  in- 
cluded. There  would  be  very  great  force  In 
this  contention  If  In  the  second  act  the  par- 
ties bad  not  adopted  precisely  tbe  same 
boundaries  as  In  tbe  first.  But  while  It  Is 
conceivable  that  an  oversight  might  have  oc- 
curred In  the  enumeration  of  the  subdivisions, 
it  is  Inconceivable  that  Randolph  should  have 
given  tbe  land  of  Balthazar  Bills  for  the 
south  boundary  if  be  had  Intended  that  his 
own  land  should  constitute  this  boundary. 
We  think  the  object  of  tbe  second  act  must 
be  sought  for  elsewhere  than  In  the  leaving 
out  of  this  lot  8;  and  we  shall  discover  it 
If  we  ol)serve,  in  the  first  place,  that  by  the 
first  act  the  plantation  is  described  aa  two 


tracts  of  land,  instead  of  aa  (me;  and  Qiat  tbe 
south  boundary  of  one  the  tracts  Is  not 
fixed,  but  Is  left  to  be  located  wherever  the 
allowance  of  tbe  number  of  arpents  called  for 
by  the  act  will  place  It;  and  that,  to  add  to 
this  uncertainty,  this  number  of  arpents  is 
not  definitely  specified,  but  is  said  to  be  "2,- 
200  arpents,  more  or  less,  .Including  section 
91,  T.  11  S.,  B.  12  B.";  and  if  we  observe. 
In  the  second  place,  that  the  speciflcatlOQ  of 
area  In  tbe  description  of  the  second  tract  Is 
snsce^ble  of  the  CMUtmction  of  referring  to 
the  second  tract  alone,  and  In  that  case  \m  ex- 
cessive by  some  2.000  odd  hundred  acres. 

The  description  of  the  first  tract  Is  as  fol- 
lows: "A  certain  plantation,  contalntE^  35 
arpents.  In  front  on  Bayou  Groula,  by  the 
depth  and  shapes  thereunto  belonging,  but  a 
sufficient  surface  so  as  to  give  3,200  arpents, 
more  or  less,  including  section  91,  T.  10,  R. 
12,  bounded  west  by  land  of  P.  O.  Hebert 
and  Andre  MalUes  and  east  by  lands  of  P. 

0.  Hebert  and  estate  of  A.  M.  Cropper."  No 
south  boundary  Is  given.  That  boundary  is 
left  to  be  located  by  placing  It  "so  as  to  give 
2,200  arpents,  more  or  less.  Including  section 

01,  T.  10.  R.  12."   After  having  thus  describ- 
ed tbe  one  tract,  tiie  act  proceeds  to  describe 
tbe  second  as  follows:   "Also  all  that  portion 
of  section  2,  T.  11  S.,  R.  12  E.,  bounded  west 
by  section  3,  belonging  to  the  vendor,  east 
by  land  of  A,  M.  Cropper,  and  in  tbe  rear  by 
land  of  Balthazar  Bills;  the  whole  supposed 
to  contain  2,454  arpents,  more  or  less."  The 
words  "the  whole"  meant,  according  to  the 
Intention  of  the  parties,  the  two  tracts  to- 
gether, but  according  to  the  context  of  the 
act  it  meant  tbe  second  tract  alone,  thus  giv- 
ing, according  to  the  letter  of  tbe  act,  some 
2,000  odd  hundred  acres  too  much.  Tbe 
words  "tbe  whole"  would  not  have  been  sus- 
ceptible of  this  construction  If  tbe  area  ot 
the  first  tract  had  not  been  given  separately, 
or  If  the  area  of  tbe  second  tract  also  had 
been  given  separately.    "The  whole"  would 
then  have  referred  obviously  to  tbe  whole 
of  tbe  property  embraced  in  the  act,  but  In 
the  act  as  written  "the  whole"  Is  susceptible 
of  the  construction  of  referring  exclusively  to 
the  second  tract   Exactly  what  was  meant 
by  "error  In  location"  Is  not  very  manUTest 
Perhaps  the  parties  apprehended  that  an  ex- 
act measurement  might  leave  a  space  be- 
tween the  two  tracts,  and  thus  tbe  lands  be 
located  as  two  tracts,  when  In  fact  but  one. 
We  dare  say  the  malii  purpose  of  the  second 
act  was  to  change  the  unit  of  measurement 
from  arpents  to  acres.   It  not  nnfrequently 
happens  In  our  state  that  the  word  "arpent" 
Is  used  when  "acre"  is  meant;  whereas  there 
Is  a  considerable  difference  between  tbe  two, 
the  arpent  being  of  192  feet  and  the  acre 
of  209  and  a  fraction.   In  all  probability  tbls 
land  had  never  been  surveyed  by  arpents. 
and  the  use  of  that  term  in  the  first  act  had 
been  an  error. 

The  record  leares  no  doabt  whatever  that 
Randolph  understood  lot  3  to-form  part  of 
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hlB  VoneBt  Home  Plantation,  and  fliat  the 
plaintiffs,  until  recently,  were  under  the  same 
Impresdon.  In  1872— seven  years  before  the 
sale  to  defendant's  aothor— Bandolpta  sold  the 
plantation  1^  a  descrlptkm  according  to  gov- 
emm^t  aorreys,  and  In  the  sale  Included 
this  lot  3.  He  sold  It  then  as  the  Forrest 
Home  Plantation,  just  as  afterwards  to  de- 
fendant's authors.  In  1874— five  years  before 
tbe  sale  to  defeodanf  s  authors— he  reacquir- 
ed the  pIantatl(Hi  with  this  lot  8  forming  part 
of  It  His  sale  to  defendant's  authors  -was  of 
the  Forrest  Home  Flantatli»,and  by  tbe  same 
boundaries.  Exclude  this  lot  3  from  the 
plantation,  and  tiie  land  of  Balthazar  Bills, 
which  in  all  the  acts  is  stated  to  be  the 
south  boundary,  becomes  separated  by  half  a 
mile. 

The  lot  8  In  auestbm  Is  part  of  section  2, 
and  la  bounded  west  by  section  S.  Sections 

2  and  8  are  contiguous,  and  on  the  same  par- 
allel, section  2  being  east,  and  section  8  west 
In  tbe  first  act,  and  also  in  tbe  corrected 
act,  section  8  Is  given  as  belonging  to  Qie 
vendor,  Randolph,  and  as  being  one  of  tbe 
lands  bounding  Forrest  Home  Plantation  on 
the  west.  Now,  shortly  before  filing  this  suit 
platntlffs  sold  section  3,  and  gave  Forrest 
Home  Plantation  as  its  east  boundary,  there* 
by  showing  that  their  Impression  was  that 
this  lot  3,  part  of  seetltm  2,  was  Included  In 
the  Forrest  Home  Plantation.  Had  th^  not 
been  under  this  lnq>resslon,  tbey  would  have 
given  Forrest  Home  Plantaticm  as  forming  on- 
ly part  of  the  east  boundary,  and  would  have 
given  this  lot  8  as  forming  the  oQier  part 
Aa  a  matter  of  course,  this  recital  In  a  sale 
ct  other  lands  to  oOier  parties  does  not  op- 
erate as  an  esttvpel,  but  it  serves  as  an  in- 
dlcatitm  ot  what  the  understanding  of  the 
plaintiffs  has  been  heretofore  in  r^rd  to  lot 

3  bebig  part  of  Forrest  Home  Plantation. 
We  conclude  tbe  leaving  out  of  lot  8  from 

tbe  corrected  act  was  the  result  purely  of  In- 
advertence. 

The  area  of  that  part  of  the  plamatlw  at- 
nated  In  T.  10,  R.  12,  Is  not  shown  by  the 
record,  except  by  the  vague  statement  "about 
2,200  aipents,  more  or  leBs";  hence  the  court 
does  not  know  positively  tbat  by  the  descrip- 
tion according  to  boundaries  a  greater  area 
is  conveyed  than  that  spedfled  in  the  cor- 
rected act,  viz.,  2,34&07  acres.  But,  If  a 
greater  area  was  conveyed,  the  legal  situa- 
tion Is  not  changed,  since  the  sale  was  ot 
tbe  Forrest  Home  Plantation,  such  as  it  was 
understood  to  be,  and  the  record  leaves  no 
doubt  that  It  was  understood  to  Include  this 
lot  8.  The  sale  was  per  aversKmem.  Davis 
V.  Mlllaudon,  17  La.  Ann.  97,  87  Am.  Dec. 
517. 

The  argument  that  the  sale  Is  not  by  bound- 
aries because  the  western  boundary  is  given 
fls  land  of  vendor,  and  between  the  two 
tracts  there  exlated  no  matttial  demarcation, 
the  locality  being  nothing  more  than  an  ex- 
pense of  swamp  woodland.  Is  without  force. 
Tbe  land  sold  Is  said  to  be  bounded  on  the 


west  by  section  8.  nils  was  a  deflntte  bound- 
aiy;  as  much  so  as  the  boundaries  to  the 
south  and  to  the  east  Doubtless  these  lands 
to  the  south  and  to  the  east  wore  part  of  the 
same  exinnse  of  swamp  woodland,  with 
boundaries  not  otherwise  delineated  than  by 
the  government  surveys. 

It  is  therefore  wdered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
aflOrmed,  with  costs  In  both  oourtiL 
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No.  14,4G1. 
PREUDBNSTBIN  v.  FRBUDBNSTBIN .• 
(Supreme  Court  of  Lonialana,  March  30, 1003.) 

DITORCB-PLEADINO— SUPFLEHBNTAI* 

PETITION. 

1.  Where  plaintiff  in  an  action  for  separation 
from  bed  and  board  is  allowed  to  file  a  supple- 
mental petition  diarging  defendant  with  acts 
committed  after  serrice  of  petition  upon  bim,  a 
jadgnient  in  favor  of  the  plaintiff  must  be  re- 
versed, where  the  situation  was  auch  as  to  cause 
the  judgment  to  rest  really  upon  the  supple- 
mental petition  aa  the  main  demand. 

Blanchard,  J.,  dlsseoting. 

(Syllabns  by  the  Court.) 

Appeal  from  GItU  District  Court,  Parish 
of  Orleans;  George  H.  Th^rd,  Judge. 

Action  by  Agnes  Freudenatein  against  Wil- 
liam Freudensteln.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

Richard  H.  Browne,  ftw  appelant;  Rofus 
B.  Foster,  for  appellee. 

Statement  of  tbe  Case. 

NICHOLLS.  C.  J.  The  defendant  appeals 
from  a  judgment  decreeing  a  separation  of 
bed  and  board  between  himself  and  hie  wife. 

The  chief  contention  Is  as  to  whether  the 
plaintiff  should  have  been  permitted,  as  she 
was,  to  file  a  supplemental  and  amended  pe- 
tition, in  which  she  set  up  in  aid  of  her 
original  prayer  varions  acts  of  tbe  defendant 
which  she  alleged  had  taken  place  snbse- 
queutiy  to  the  service  of  the  petition  made 
upon  him.  It  Is  maintained  that  these  al- 
leged acts  could  not  be  urged  as  substantive 
grounds  for  a  separation;  that,  If  they  really 
occurred,  tbey  could  have  been  declared  upon 
only  in  a  new  and  Independent  suit.  De- 
fendant contends  tbat  the  Judgment  against 
him  was  based  exclusively  upon  the  amend- 
ed petition.  Tbe  acts  complained  of  In  plain- 
tiff's original  petition  are  charged  to  have 
taken  place  on  July  26  and  on  July  29,  1901. 
while  those  added  In  the  supplemental  peti> 
tion  are  averred  to  have  taken  place  on  Au- 
gust 9,  1901.  If  the  judgment  be  maintain- 
ed, it  must  rest  either  upon  the  acts  charged 
to  have  taken  place  on  the  0th  of  August, 
standing  alone,  or  thrae  acts  taken  in  con- 
nection with  those  set  out  In  the  original 
petition  as  having  occurred  on  tbe  29th  of 
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Tvlj.  1901,  for  ttiOM  of  July  Seth  whlcb  were 
declared  upon  were  not  Bnatalned.  The  acta 
of  the  29Ui  of  July,  1901,  charged  against 
bba  by  tin  idalntlff,  axe  that  he  (ahe  being 
absent  at  the  time  aet  forth  In  the  petition) 
pnbUdy  defamed  her  In  the  presence  of  the 
wife's  mother  and  wSstet,  of  ha  atepdanghtw, 
and  of  one  of  the  latter'a  la^  friends. 

Opinion. 

We  have  examined  the  record  to  ascertain 
what  the  situation  would  be  if  the  testimony 
aa  to  what  took  place  on  the  9th  of  August 
bad  not  been  introduced  at  all;  next  what 
the  altoatlon  would  have  been,  if,  without 
the  flUng  of  the  amended  petition.  It  had 
been  permitted  to  hare  been  Introduced  over 
defendantfa  <a)JectloDs;  and,  lastly,  from  the 
actual  situation  of  its  having  been  intro- 
duced OTer  objection,  when  an  amended  pe- 
tition In  the  meantime  had  been  allowed  to 
be  filed  over  opposltloD.  Had  the  case  gone 
to  trial  without  any  testimony  as  to  what 
occurred  on  the  9th  of  August,  we  are  of  the 
opinion  that  plaintiff  would  not  bare  made 
out  her  case.  Had  testimony  been  taken  on 
Oitt  trial  without  any  additional  pleading  as 
to  what  occurred  on  the  latter  day,  this 
testimony  could  not  be  used  as  substantlTe 
evidence  In  support  ot  substantlTe  grounds 
on  which  to  base  a  Judgment,  but,  at  best, 
as  evidence  corroborating  or  supporting  the 
grounds  set  out  In  the  original  petition. 

Oonslderlng  the  testimony  from  that  stand- 
pt^t,  as  being  authorized  to  be  so  consider- 
ed under  the  deddon  In  Mack  Handy,  89 
La.  Ann.  496,  497,  2  South.  181,  we  think 
pUtlntUTi  demand  would  be  atUl  unsustaln- 
ed.  Assuming  that  defendan^a  conduct  on 
the  9th  of  August  waa  such  as  i^lntiff  al- 
leges It  to  have  been,  the  acts  of  that  day 
were  acts  separate  and  distinct  from  those 
of  the  29th  of  July,  and  not  bearing  such  a 
relation  to  each  other  as  would  authorlee 
their  being  so  linked  together  for  the  pur- 
pose of  giving  the  plalntlCt  a  Judgment,  on 
the  original  petition.  This  being  the  situ- 
ation, the  correctness  of  the  district  eonrt^s 
action  turns  upon  the  question  whether  the 
plaintiff  was  Jnstifled  In  Introducing  a  new 
cause  of  action  Into  the  case,  based  upon 
facts  occurring  after  the  Institution  of  the 
suit  through  the  instrumentality  of  an 
amended  petition.  We  do  not  think  she  was. 
To  affirm  the  Judgment  would  be  really  to 
give  plaintiff  a  Judgment  upon  the  supple- 
mental  petition  as  the  main  demand.  The 
Judgment  shoold  be  reversed,  without  preju- 
dice. 

We  take  occasion  to  say  ttiat  there  Is  evi- 
dence in  the  record  which  leads  us  to  be- 
lieve that  a  reconciliation  betvreen  these  par- 
ties may  be  affected  by  following  that  course. 
For  the  reasons  assigned.  It  is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  of 
the  district  court  be  annulled,  avoided,  and 
reversed,  and  It  Is  now  ordered,  adjudged, 
and  deczsed  that  plalntUTs  demand  be  n> 


jected,  and  ber  suit  dismissed,  without  pcejv- 
dlce^  as  of  Donsoit 

BLANCHARD,  dissents,  holding  the 
supplemental  petition  waa  properly  admitted 
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No.  14,200. 

B.  J.  WOLF  ft  SONS  V.  NBW  OBTJOANB 
TAILOI^MADE  PANTS  CO.. 
Limited,  aL* 
(Supreme  Coivt  of  Louialana.   May  11,  190S.) 
UUITATIONS— nrriERBtlPTION-^ENDINO  BOIT. 

1.  Though  a  suit  brought  by  the  Indlvidnal 
members  of  a  commercial  partnership  for  a 
tort  committed  to  the  alleged  damage  of  the 
partnership  has  beoi  dismissed  on  the  ground 
that  it  should  have  been  instituted  In  the  par^ 
nershlp  name,  the  suit  none  the  less  interrupt- 
ed the  runuing  of  prescription  against  the  part- 
nerahip  during  Its  peodeoCT.  See  Svra  v. 
Heine,  6  South.  714,  41  La.  Ann.  SOS,  and 
authorities  cited. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  George  H.  Thtard,  Judge. 

Action  by  B.  J.  Wolf  &  Sons  against  the 
New  Orleans  Tailor-Made  Panfii  Company, 
Limited,  and  others.  Judgment  (or  defend- 
ants, and  plaintiffs  appeaL  Beversed. 

Henry  L.  Laaanis.  for  appellants.  Olnksl- 
spiel  ft  Hart  for  appalleea. 

Btatonent  «C  tiba  Gasa 

NICBOLLB,  O.  J.  The  plalntlfflB  appeal 
from  tile  Judgment  nt  tbe  dlstrleC  eonrt  soa- 
talnhig  a  peremptory  en^tUn  of  tiie  pre- 
scription <tf  one  year  filed  by  the  defnOanto 
agataist  their  demand. 

The  demand  set  19  In  thls  ease  la  upon  tte 
same  cause  of  action  which  was  declared  up- 
on on  the  Slst  of  December.  tMS,  In  the 
dvll  dlirtrlct  court.  In  thm  names  of  Bannid 

A.  Marense,  Abraham  J.  W^.  and  Maicos  J* 
Wolf,  who  averred  themsdvea,  In  th^  peti- 
tion, to  be  dttsens  of  the  state  of  LonlslaBa, 
and  residents  of  ttie  pariah  ot  Orieans,  antt 
conducting  a  commCTclal  bostaieai  In  tiw  dty 
of  New  Orieans  nndCT  the  firm  name  of  B.  J. 
Wolf  ft  Bona. 

That  suit  waa  dlsndaaed  thli  eonrt  upon 
tiie  ground  that  the  eaose  ot  action  dlsdoaeA 
by  the  pleadings  having  been  allied  to  bavo 
been  a  tort  cmnmttted  on  Mky  14, 1808.  to  Oe 
Injury  of  tba  commercial  "partnership**  ot 

B.  J.  Wolf  ft  Oo..  aetlott  sbonld  have  been  ta- 
stltnted  In  the  name  of  the  partnership. 

Our  decree  became  final  on  tbe  22d  oC  Hay, 
1900.  Before  that  date^  on  Hay  9,  1000^  the 
suit  was  brought  da  nov^  ttils  time  In  the 
name  of  the  partnonhlp.  Our  dedsloa  In  tbe 
matt»  referred  to  Is  reported  In  BS  Zm.  Ann. 
1860,  27  South.  888,  Where  the  pleadings  will 
be  found  given  In  fidl. 

Th6  defendants  pleaded  a  p^emptory  ex- 
ception of  prescription  ot  one  year  to  ttda  Ia« 

•BaksarlBg  4eala«  Jane  %  JML^  . 
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demand,  -wMcb  uss  snstsliiM,  and  It  Is  tto 
cnrrectneM  o(  tbat  indgment  wbleb  la  now- 
ralimltted  to  lu  for  adindtcatton. 

Appellanta  ndfer  tbe  court  to  Flower 
O'Connor,  17  La.  218;  Blanc  t.  Duprfi,  Sd 
lA.  Ann.  849;  Becnd  t.  Waguespack,  40  Ia. 
Ann.  112,  3  Sonth.  S36;  Batterler  t.  Storgan. 
88  La.  Ann.  848. 

To  tills  list  may  be  added  Boyd  t.  Helnek 
41  La.  Ann.  883.  6  Sovtli.  714. 

Appellees  refer  tiie  oomt  to  Kihm^  Blat- 
ter, 89  La.  Ann.  23,  6  South.  9,  and  to 
Sehwarta  t.  Lake  (jaot  yet  offldally  repwteiV 
34  Sooth.  96. 

We  presume  the  district  conrt  acted  In  this 
case  upon  tbe  theory  that,  the  Supreme  Court 
having  dismissed  the  first  one  upon  the 
ground  tbat  the  action  was  not  brought  In  tbe 
name  of  the  propa  party  plabitUf,  tbe  pro- 
ceeding must  be  viewed  as  not  haTlng  been 
taken  at  all.  There  Is  error  in  this  assump- 
tion. It  was  broagbt  by  the  Jolnli^  as  plaiur 
tiffs  <tf  the  three  partaem  in  the  firm  of  Wolf 
ft  Sons  against  the  defendant  claiming  dam- 
ages to  the  partnership  from  this  same  al- 
leged tort  The  partnership  wu  a  commer- 
cial one.  The  IndlTidual  partnm  were  ea^ 
directly  Interested  In  this  particular  claim, 
and  in  Its  affairs  gen«%lly,  In  solido.  Tbe 
case  was  placed  on  tbe  docket  under  a  proper 
title,  and  the  dtatlons  Issued  under  tbat  title. 

reasons  which  tbla  conrt  deemed  snffl- 
drat.  It  dismissed  the  suit  twlieTlng  the  man- 
ner In  wblefa  It  was  brought  was  not  correct 
l^ctlcft-  It  did  not  follow  from  this,  bow- 
ers, tbat  tbe  proceeding  was  absolutely  witb- 
oot  effect  It  frequently  happens  tbat  a  de- 
fect wbldi  may  be  auccessfully  excepted  to 
for  one  purpose  cannot  be  successfully  urged 
for  another.  In  this  matter  of  prescripH 
tion,  a  citation  Issuing  from  a  court  without 
Jurlsdictiou  none  tbe  less  operates  nn  inter- 
ruption of  prescription. 

In  Tlckaburg,  S.  &  T.  R.  B.  T.  Barkadale, 
15  I^.  Ann.  466,  467,  a  party  wbo  bad  suc- 
ceeded in  having  an  attachmeat  dismissed  ffir 
want  of  a  .pro[>er  bond  was  yet  permitted  to 
recover  upon  tbe  bond  ttself. 

The  syllabus  in  Satterley  v.  Morgan,  38 
La.  Ann.  848,  declares  tbat  a  long  line  of  au- 
thorities have  establfsbed  a  distinction  be- 
tween tbe  technical  soflSciency  of  a  citatloQ 
fis  a  basis  for  the  maintenance  of  proceedings 
and  Judgment  and  its  sufficiency  for  tbe  pur- 
pose of  interruption  of  prescription. 

"Citation  for  tbe  purpose  of  Interruption  of 
prescription  need  not  be  technically  perfect 
either  in  form  ot  service." 

The  same  may  be  said  of  a  technical  de- 
fect in  tbe  petltlffli  Its^. 

We  think  tliis  esse  Is  controlled  by  tbe  line 
of  authorities  herein  referred  to  in  suppM^  of 
•tbat  position.  We  think  the  action  of  the 
district  court  sustaining  tbe  plea  of  prescrip- 
tion was  erroneous,  and  that  It  should  be  jm- 
oulled*  avoided,  and  reversed. 


For  tbe  reasons  assigned,  tbe  Judgment  of 
tbe  district  court  sustaining  defendants'  ex- 
ception of  preaerlptlon,  and  rejecting  -plaln- 
tUTs.  demand,  and  dlsmlsstag  Its  suit  appeal- 
ed from  berdn.  Is  bereby  annulled,  avoided, 
and  reversed,  and  It  Is  now  ordered,  adjudg- 
ed, and  decreed  tbat  the  said  azception  be 
overruled,  and  tbat  the  case  be  reinstated  on 
the  docket  of  tbe  district  court 

It  Is  farther  ordo^,  adjudged,  and  de- 
creed tbat  the  cause  be  remanded  to  the  dlsr 
trlct  court  and  there  proceeded  with  accord- 
ing to  law. 

(UO  lA.  429) 

No.  14.396. 

CUETIB  V.  JORDAN  et  al,» 

(Supreme  Conrt  of  Loulilana.  April  1^  1908.) 

ATTACHMBNT-INTBRVBNTION-AMKNDMBNI 
OF  PLRADINO-DISHISSAU 

1.  While,  when  tbe  ownership  of  movable 
property  Is  claimed  at  law,  the  same  degree 
of  falluesa  of  pleading  and  description  of  prop- 
erty Is  not  demanded  as  in  c&iie  of  a  soft  in* 
volving  owner^ip  of  Immovable  property,  yet 
the  party  against  whom  the  claim  for  the  mova- 
ble property  is  set  op  is  entitled  to  demand 
ammdment  of  the  pleading  so  as  to  give  such 
informatioo  as  will  acquaint  him  precisely  with 
the  nature  of  the  demand  he  has  to  meet. 

2.  And  when  an  order  of  amendment  is  twiea 
made  by  the  trial  Judge,  and  each  time  the 
amendment  offerea  falls  to  meet  the  reqnlre- 
mentH  of  the  <»rder.  abundant  Justification .  ex* 
istR  for  dismissal  of  the  Intervention, 

(Syllabns  by  the  Court) 

Appeal  from  ClvU  District  Gonr^  Parish  of 
Orieans;  Fred  D.  King.  Judge. 

Action  by  Edward  Curtis  against  Richard 
W.  Jordan.  Certain  parties  intervened. 
Judgment  for  plalntUt.  and  defradant  and 
Intervenors  appeal.  Affirmed. 

John  N.  Ogden  and  -Armand  Remain 
mowe,  S^ncer  &  Cocke,  of  counsel),  for  ap- 
pellants. HcCloskey  &  Benedict  and  Walter 
Ij.  GUesson,  for  appdleew 

BLANOHARD,  J.  The  plaintiff  Instituted 
suit  against  tbe  defendant,  a  non-resident, 
claiming  (2,094.13  on  account  of  advances 
made  on  consignments  of  horses  to  blm  by 
tbe  defendant  for  sale  at  auction  in  the  City 
of  New  Orleans,  on  account  of  freight  bills 
and  charges  paid  by  blm  on  tbe  horses  bo 
consigned,  and  on  acconbt  of  tbe  keep  of  tbe 
horses  consigned,  such  as  feeding,  stabling 
tbera,  etc.,  Including  sums  of  money  paid 
out  for  Incidentals  connected' trlth  tbe  care 
of  tbe  boraes. 

He  averred  he  bad  then  In  keeping  at  bis 
stables  twenty-four  bead  of  horses  held  for 
account  of  defendant  upon  which  be  claim- 
ed a  privilege  to  secure  the  amount  tvr 
which  defendant  was  Indebted  to  blm. 

He  made  the  usual  Allegations  for  seques- 
tration and  prayed  for  the  issuance  of  tbat 
writ  and  the  seizure  of  tiie  horses  tbenbunder. 

-Rrt.«rl«  d»l«d  Jua.  ^  liH*  ^  by  GOOglc 
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He  also  made  the  usual  all^atlonB  neces- 
sary for  a  writ  of  attactiment  against  a  non- 
resident debtor  and  prayed  Cor  tbat  writ  and 
for  selsnre  of  tbe  borses  thereunder. 

The  writs  tasued  and  the  horses  were 
seized. 

Whereupon  Jos^b  H.  Jordan  &  Co.,  of  At- 
lanta, Georgia,  Intervened  In  the  suit  and  sot 
up  ownership  to  fourteen  of  the  horses  seiz- 
ed, valued  at  f 1,500.00,  and  John  W.  Jordan, 
Jr.,  of  Atlanta,  Intervened  and  set  up  owner- 
ship to  seven  of  the  btwses  seized. 

These  dolms  about  covered  all  of  the 
horses  which  were  In  plalntUTs  stable  when 
he  commenced  suit. 

The  Intervecors  demanded  tiie  right  to 
bond  the  borses  claimed  by  them,  and  this 
right  being  accorded,  they  executed  bonds 
with  security  and  tbe  boraes  were  released 
to  them. 

Joseph  H.  Jordan,  of  the  firm  of  Joseph  H. 
Jordan  &  Co.,  Is  tbe  brother  of  B.  W.  Jordan, 
defendant  In  the  suit,  and  John  W.  Jordan, 
Jr.,  Is  the  father  of  the  defendant 

Tbe  petition  of  the  Interveners  having 
merely  averred  their  ownership  of  tbe  horses, 
without  giving  any  more  Information  than 
tbat  they  were  mares  and  geldings,  plaintiff 
excepted  to  the  same  as  being  too  vague, 
general  and  Indefinite.  Tbe  exception  main- 
tains tbat  tbe  petition  is  d^dent  In  tbat  it 
fails  to  set  forth  the  names  and  descriptions 
of  the  horses  claimed,  tbe  date  or  dates  when 
acquired,  and  the  source  or  sources  of  their 
acquisition;  and  it  averred  that  because  of 
these  deficiencies  the  exceptor  Is  denied  in- 
formation necessary  to  his  defense. 

While  he  who  claims  the  ownership  of 
movable  property  is  not  ordinarily  held  to 
that  strictness  and  fullness  of  description  and 
pleading  necessary  when  immovable  property 
is  the  object  of  the  suit,  yet  under  circum- 
stances Uke  those  here  appearing;  where  a 
fother  and  brother  of  the  defendant,  all  non- 
residents of  the  State,  suddenly  assert  them- 
selvea  as  owners  to  horses  which  were  con- 
signed to  plaintiff  In  the  name  and  for  ac- 
count of  his  debtor,  It  was  entirely  proper 
tor  the  trial  Judge  to  hold  the  exception  well 
taken  to  the  extent  of  requiring  the  Inter- 
venors  to  amend  their  petition  so  as  to  give 
the  Information  called  for  In  the  exception. 

How  else  was  plaintiff  to  know  to  whom 
to  address  interrogatories  with  the  view  of 
testing  tbe  sufficiency  of  the  Intervenors* 
claim  of  ownership,  unless  he  Is  apprised  of 
the  names  and  addresses  of.  the  vendors 
from  whom  interveners'  title  Is  claimed  to 
have  been  derived,  and  Is  given  such  other 
InforroAtion  as  to  names  and  descriptions  of 
horses,  places  and  dates  of  purchase,  etc., 
as  will  enable  him  Intelligently  to  frame  his 
Interrogatories? 

Tbat  information  was  in  the  possession, 
pecnitarly,  of  intervenors,  and  It  should  have 
.be«a  forthcoming  at  once  on  tbe  demand  of 
the  plalutlfl  for  it  Tbat  Is  to  say,  the  peti- 


tion of  Interveiftlon  dionld  have  been  amenil- 
ed  Rc  IS  to  give  In  detail  the  name  and  de- 
scription of  each  horse  or  maxe  claimed,  tbe 
date  and  place  of  purchase  of  same  by  inters 
venors,  the  price  of  such  purchase,  If  pos- 
sible, and  the  nune  and  address  of  the  per> 
sou  from  whom  each  horse  was  purchased. 

This  information  should  have  been  so  glv- 
en  that  plaintiff  would  he  apprised  when, 
where,  from  whom  and.  If  possible,  at  what 
price  each  horse  claimed  (naming  tbe  horse) 
was  purchased,  and  the  address  of  tiie  seller 
should  be  added. 

In  obedience  to  tbe  ruling  of  tbe  court  re- 
quiring  the  amendment,  luterveuors  filed  an 
amended  petition  purporting  to  give  the  in- 
formation sought,  but  it  did  not  do  so  with 
that  decree  of  fnllness  called  for  by  the 
Judge's  order. 

Tbe  amendment,  while  giving  tbe  names  of 
those  from  whom  the  horses  were  purchased 
and  the  places  of  purchase,  failed  to  give  the 
names  of  the  horses,  a  description  of  them, 
tiie  dates  of  tbe  respectlvo  purchases,  and  the 
price  or  other  consideration  given  for  each 
horse. 

Whereupon  plaintiff  renewed  his  exceptl(Hit 
suggesting  to  the  court  tellure  of  compliance 
on  part  of  the  Intervenors  with  the  courlTs 
order  of  amendment 

Again  the  court  niled  against  the  intervoi- 
ors,  requiring  them  to  again  amend  tbelr  pe- 
tition so  as  to  give  the  Informatlim  whieb 
had  been  called  for. 

Whereupon  a  second  amended  petition  of 
intervention  was  filed,  In  which  a  name  was 
given  for  each  horse  and  a  price  stated  at 
which  each  had  been  purchased,  but  no  d^ 
seriptlon  was  given  by  which  the  horse  nam- 
ed so  and  so  could  be  identified,  and  beyond 
stating  that  the  horses  were  purchased  in  tbe 
year  1901,  in  the  months  of  May,  June  and 
August  no  date  of  purchase  was  given. 

It  will  be  readily  seen  tbat  this  was  no 
sufficient  compliance  with  the  ord«r  of 
amendment 

Again,  did  plaintiff  renew  his  exception, 
and  this  time  the  Judge,  holding  the  Inters 
venors,  after  two  attempts,  had  failed  to  com- 
ply with  the  court's  order,  dismissed  the  In- 
terventions. 

In  bis  reasons  for  judgment  this  passage 
occurs:— 

"Tbe  conrt  is  satisfied  that  you  can  take 
the  original  petition  of  Intervention  and  the 
two  amendments  to  the  petition,  and  it  Is 
impossible  for  the  plaintiff  In  the  case  to  tell 
therefrom  the  name  of  each  horse  purchased, 
the  place  where  each  horse  was  purchased, 
the  exact  date  when  he  was  purchased,  and 
the  person  from  whom  he  was  purchased.  In 
order  that  plaintiff  mlgbt  Issue  a  commission 
from  this  court  and  test  the  truth  of  the 
auctions  of  the  petition  of  Intervention.'* 

We  find  this  to  be  so,  and  It  Justiflea  tbe 
Judge  In  the  action  finally  taken  by  him. 

Judgment  affirmed. 
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N<K  14,190. 
STATE  T.  ROMBOTI8. 
(Sapretne  Conrt  of  LouUiaiia.    Jane  8,  lOOS.) 
LICENSES-COUBINATION  OF  BUSINESSES. 

1.  Under  Act  171  of  1898,  IS  6.  13,  17,  a 
person  who  sells  at  retail,  coffee,  milk,  bread, 
Bandwicbea,  lonch,  and  otttar  articles  of  food, 
such  as  are  supplied  at  restaoraDts,  is  eugaged 
in  a  different  business  from  one  who  mils  "soda 
water,  meed,  confections,  cakes,  etc.,  exdasive- 
\y,"  and,  where  the  two  businesses  are  com- 
bined, should  pa;  a  separate  license  for  etch. 

(Syllabus      the  Court.) 

Appeal  ftom  First  City  Court  ot  New  Or- 
leans; Philip  Joseph  Patomo,  Judge. 

Action  by  the  state  against  N.  Rombotla. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. ReverBed. 

CarroU  &  Carroll,  tax  appellant  Hngh  O. 
Gage,  for  the  State. 

MONROE,  J.  In  July,  1901.  tbe  tax  col- 
lector for  the  First  District  of  New  Orleans 
filed  a  mle  In  tlie  First  city  court.  aUesIng 
that  tbe  defendant  was  doing  business  In 
that  district,  nnder  the  name  of  tbe  New 
Torfc  A  New  Orleau  Confection  Company, 
without  bating  paid  a  si^dent  license,  that 
bis  gross  receipts  were  in  excess  of  C10,000 
per  annum,  and  that  be  owed  tbe  state  a 
balance  of  946>  with  2  per  cent  pw  month 
interest  thereon  from  Mardi  1»  1801.  And 
Interrogatoriee  wwe  served  upon  and  an- 
swered the  defendant  from  which  It  ap- 
pears that  as  m  retail  confectioner*  be  selb 
aoda  vnter,  confections,  cakes,  etc.,  and  that 
be  also  adla  at  the  same  stand  "coffee,  milk, 
bread,  sandwiches,  lunch,  and  other  articles 
«a  food,  such  as  are  suKdied  at  a  restau- 
rant^; that  his  receipts  for  soda  water  and 
confections  for  the  year  1900  were  less  than 
$4,000,  and  ttom  tbe  oUier  things  mentioned 
exceeded  $5,000,  but  did  not  amount  to  $15,- 
000.  and.  w  fiur  as  he  could  Judge,  that  they 
were  likely  to  be  about  tbe  same  for  the 
year  1901.  It  also  appears  that  he  has  paid 
a  Ucfflise  for  1901  of  $5.  In  one  of  bis  an- 
swci  s  to  intem^torles,  he  says:  "Whether 
I  owe  additional  license  to  the  state  of 
Louisiana  is  a  questkm  of  law.  which  I  shall 
not  undertake  to  answer.  I  bare  paid  the 
license  demanded  of  me,  and  I  am  advised 
that  I  owe  nothing  furtha."  In  another  an- 
swer be  says:  "It  seems  that  I  owe  some 
anaount  as  additional  license  for  the  year 
1001.  but  I  cannot  say  what  amount  la  due." 

There  was  Jndgmoit  against  blm  lor  $50, 
with  Interest  and  costs,  subject  to  a  credit 
of  $5,  and  he  has  appealed  tberefrom.  Tbe 
state  appears  to  be  proceeding  upon  the  the- 
ory that  tbe  defendant  owes  what  may  be 
called  a  "confectioner's  license"  upon  bis  en- 
tire business,  whereas  the  law  (Act  171  of 
1898.  pp.  394,  805)  provides  as  follows,  to 
wit: 

"Sec.  e.  •  •  •  That  for  every  business 
of'  seUlng  at  retail    •    •    •    the  license 
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shall  be  based  upon  the  gross  amount  of 
sales  as  follows:  •  •  •  Twenty-Third 
Glass.  Wbm  gross  sales  are  lesa  than  $15,- 
000  and  more  than  $5,000  the  license,  shall  be 
$10.  •   •  • 

"See.  13.  •  •  •  [Page  415.]  Provided, 
that  an  persona  engaged  in  the  sale  of  soda 
water,  mead,  confectlmis,  cakes,  ete.,  ex- 
clusively, shall  be  rated  as  follows:  •  •  • 
Fifth  Class.  When  the  gross  sales  are  $3,000 
or  more  and  under  $4,000,  tiie  license,  shall 
be  $5.   •   •  • 

"Sec.  17.  •  •  •  [Page  417.]  That  when 
any  two  or  more  kinds  of  budness  are  com- 
bined, except  as  herein  expressly  provided 
for,  there  shall  be  a  separate  license  re- 
quired for  each  kind  of  bnslnessL" 

We  find  no  express  provision  with  respect 
to  the  combination  of  tbe  bustaesses  of  con- 
fectioner and  restauranter,  and  conclude  that 
the  defendant  Is  liable  for  a  separate  license 
for  each. 

Tbe  judgment  appealed  frwn  is  therefore 
annulled,  avoided,  and  reversed,  and  the  case 
Is  remanded,  to  be  proceeded  with  according 
to  tbe  views  herein  expressed  and  tbe  law; 
the  costo  of  the  appeal  to  be  borne  by  the 
aK>eUee,  and  those  of  tbe  trial  court  to 
await  tbe  final  judgment 

(UO  La.  485) 

Nov  14.751. 

RICHARD  V.  MOORB  et  al. 

(Supreme  Court  of  Louisiana.    May  2S,  1903.) 

H0UE8TBAD  —  DEATH  OF  HUSBAND  —  RIOHTS 
OF  WIDOW-COMUUNITT  PROPEBTY. 

1.  The  homesteader  had  not  been  in  poaaes- 
sion  of  the  property  five  years  at  the  aate  of 
bis  death. 

2.  His  widow,  after  her  husband's  death,  re- 
mained In  possesion  until  the  five  years  had 

elapsed. 

3.  At  the  end  of  that  time  she  perfected  the 
homestead  entry  in  her  name,  and  obtained  the 
patent  to  the  land. 

4.  The  property  became  hers  by  the  patent, 
and  did  not  fall  mto  the  community,  which  was 
dissolved  at  the  date  of  tbe  husband's  death. 

B.  The  community  could  not  acquire  the  title, 
because  the  property  still  remained  in  the  gov- 
ernment until  final  proof. 

6.  When  title  was  acquired,  the  community 
had  been  dissolved,  and  it,  under  the  plain  lan- 
guage of  the  United  States  statuteo^  thai  be- 
came the  widow's  property.  ' 

(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  ot  Calcasien;  Edmund  Denla 
Miller,  Judge. 

Action  by  C.  B.  Blcbard  against  O.  B. 
Moore  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Winston  Overton,  for  awellant  McCoy  ft 
Moss,  for  appellees  O.  S.  Moore  and  J.  M. 
Houston.  Pujo  &  Moss,  for  appellees  Leon 
Chavanne  and  H.  E.  Buck.  Oline  4b  Olin^ 
for  appellees  Cbaries  J.  Chalson  et  aL 

BBEAUX,  J.    IMalntlff  sued  to  recover 
from  the  defendants  as  undivided^h^ 
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est  In  Umd  forming  an  addition  to  tbe  city  of 
E^ake  Obarlea. 

The  land  was  ^tered  by  FbllUp  Boon  un- 
der tile  homestead  lavs  of  tbe  United  States 
on  the  6th  day  of  September,  1860. 

At  that  date  he  was  the  hosband  of  UOly 
Rood,  and  husband  and  wife  resided  on  the 
land  until  May,  1878,  on  which  date  Phll- 
Up  Beon  died. 

MUly  Reon,  widow  <tf  Phillli^  continued  to 
reside  on  the  land,  and  In  1876,  after  the  re- 
quired five  years'  occupancy  liad  elapsed,  she 
made  final  proof  of  homestead,  and  recelTed 
a  patent  Issued  In  her  name,  for  the  land  in 
question. 

Phinip  Beon,  head  and  master  of  the  com- 
munity, occupied  the  land  tar  a  period  of 
three  years  and  eight  montlis  ftom  the  date 
of  entoy,  and  died  leaving  no  Issue  of  thdr 
marriage;  and  MlUy  Reon,  bis  widow,  pos- 
sessed the  land  tbe  time  remaining  to  com- 
plete the  five  years  required  for  entry  'of 
land  under  homestead  laws. 

The  question  for  adjudication  Is  whether 
the  land  belonged  to  tbe  community^  or  to 
the  surrlTlng  wife,  who  completed  tiie  entry 
of  the  land  after  her  husband's  deatii,  as  he- 
tore  mentioned.  If  it  belonged  to  the  com- 
munity. It  follows  tiiat  she  owned  half,  and 
the  hebrs  of  hee  husband  the  other.  If  It 
did  not  fftll  Into  tin  community,  tiwn,  as  the 
PBtmt  reads,  she  Is  the  owns  of  tbe  whole 
tract 

The  question,  hero  Involved  comes  up  on 
defuidanto'  «xoeption  of  no  cause  of  action, 
which  they,  plead  as  ground  for  rejecting 
plaintiff's  demand. 

We  begin  by  laytog  down  the  pr(^;Kitition 
that  to  the  community  belongs  the  property 
acquired  during  tbe  marriage,  midor  varying 
conditions.  It  is  true;  yet  tbe  laws  ngnUUtng 
tbe  communis  always  look  to  soine  sort  (tf 
tttie  tn  tbe  community,  to  order  that  It  may 
be  considered  as  community  property  of  tbe 
spouses. 

Here  the  community  never  acquired  the 
property  under  any  title  whatever.  Under 
the  permit  from  the  government;  evidenced 
by  a  proper  certfflcate  from  the  toderal  land 
office,  the  entryman  made  his  entry  upon  the 
land. 

If  the  first  certificate  can  be  considered  as 
conferring  a  right  of  ownership  npmi  tbe  en- 
tryman.  tiien  the  land  at  once  became  vested 
in  the  community.  If  It  did  not,  then  It  did 
not  become  part  of  the  community  assets. 

'  Tb9  settler  on  pubUc  lands  must  reside  on, 
and  be  the  cultivator  of,  the  land  be  seeks 
to  enter.  It  becomes  his  only  after  five 
years*  possession  and  cultivation,  before  men- 
tioned, and  not  prior  t6  that  time.  The  le- 
gal title  during  tbat  period  rematos  to  the 
United  States.  The  land  may  be.  as  learned 
counsel  .for  the  defendants  argue,  considered 
segr^ted  from  the  public  domato.  Yet  this 
does  not  show  title  to  jbe  entryman.  ,  In  case 
he  falls  to  complying  with  tbe  conditions  Im- 
posed by  the  government,  he  would  not  find 


the  least  support  to  bis  claim  to  the  fact  that 
durtog  his  occupaney  the  land  vras  ccmdd- 
cared  segregated  from  the  public  domain.  It 
would,  after  tollure  to  continue  to  posses- 
ston  as  required,  remato  to  the  general  gov- 
emmentr  as  If  It  bad  never  been  segregated 
from  the  public  domain.  The  statute  under 
wbicb  land  Is  acquired  tram  the  general 
government  bears  that  totspretotion.  It 
does  not  contemplate  that  any  right  Is  ac- 
quired as  owner  before  the  expiration  of  five 
years.  Sectton  2291  itf  tiie  federal  statotm 
CU.  S.  Oomp.  St  1901,  p.  1390]. 

As  evidence  that  the  community  had  no 
tltie,  we  need  only  'ref«  to  the  fact  that  at 
tbe  death  of  the  husband  nothtog  had  been 
done  giving  a  right  to  land  to  call  for  a  title 
ttom  the  government  which  was  afterward 
issued  to  his  widow.  Tbe  busband  and  bis 
heliB  at  the  former's  death  bad  no  equitable 
or  any  other  titie,  and  all  claim  came  to  an 
end. 

The  statute  then  stepped  to,  as  It  were, 
and  offered  to  tbe  widow  to  complete  tbe 
time,  as  relates  to  possession,  and  tbat  then 
tbe  title,  which  bad  not  previously  passed 
out  of  the  govornment,  would  become  bers. 
This  was  a  condition  tbe  government  could 
well  stipulate  to  regard  to  Ite  own  domato. 

It  would  be  different  If  tiie  government 
had  issued  a  patent,  or  ite  equivalent-a  final 
recdver's  rec^pt  Then  the  head  of  the 
community  would  have  acquired  lands,  wbldi 
of  necessity,  under  the  law,  fall  tote  the 
community,  mils  was  tbe  view  expressed 
to  a  recent  case  to  which  this  five  years  had 
elapsed,  and  final  proof  had  been  made: 
Brown  v.  Fry.  S2  La.  Ann.  S8.  26  South.  74& 

Here  is  nothing  of  the  ktod.  Nothing  bad 
been  acquired  ac^t  the  right  to  remain  im 
the  propttty,  and  to  become  toe  ownw  mfter 
the  time  mentioned  to  the  stotute^ 

In  all  tbe  cases  to  our  bocAs  tbe  crucial 
test  was  ownership,  or  some  sort  of  right  ac- 
quired to  the  ^operty,  to  order  for  It  to  be 
considered  as  having  fallen  into  tiie  com- 
munity. This  court  has  never'  gone  to  the 
extent  cf  holding  that  a  mere  right  of  poe- 
sesston  (for  the  purpose  of  homestead),  not 
seizable,  not  mor^;ageable,  nor  leasable,  was 
an  asset  of  the  community. 

It  will  be  boifne  to  mind  tbat  to  the  case 
cited  above  (52  La.  Ann.  58.  26  South.  74^ 
the  property  bad  become  the  absolute  prop- 
erty of  the  head  and  master  of  the  commnnl- 
ty,  and.  to  consequence,  of  toe  community  it- 
self. 

In  the  first  of  toe  tollowtog  cases:  Uorrls 
T.  Covington,  2  La.  Ann.  S08,  and  MonXotte 
T.  Ueux.  41  La.  Ann.  52S,  6  South.  817— dted 
by  plaintiff's  counsel,  the  property  was 
bought  during  the  community;  and.  althongh 
not  paid  tor  during  the  community,  it  none 
tbe  less  was  pn^erty  of  toe  community— a 
debtor  for  tbe  price  luld  by  the  fansbsnd  aft- 
er its  dissolution.  ,  . 

In  toe  second  (ti  La.  Ann.  528.  6  South. 
817).  toe  purchase  ,^durinj 
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mm  not  ecnnidete  siuS  legal.  It  wu  mada 
complete  after  Its  diasolntloii,  and  the  court 
held  that  It  thereby  was  community  prop- 
erty, and  the  price  a  community  debt 

The  lame  coneloalon  was  arrired  at,  based 
on  facts  Tery  similar,  In  Bnms  t.  Thompson, 
39  La.  Ann.  877,  1  South.  913— another  case 
cited  tor  plaintiff. 

In  the  case  here  It  nerer  became  property 
of  the  community. 

In  TI.  &  T.  Ball  (O.  0.)  SI  Fed.  867,  the 
court  held  that  the  title  Is  In  the  United 
States  unto  the  entry  man  is  entitled  to  his 
final  certificate. 

The  entryman's  right  was  treated  as  one 
of  possession,  and  not  as  a  title.  In  United 
States  T.  Turner  (0.  U)  54  Fed.  229.  The 
land  was  held  not  to  have  been  "acquired" 
until  the  limitation  period  had  ran.  Bishop 
T.  Losk  {Tex,  Civ.  App.)  27  S.  W.  806. 

Property  Inures  to  the  community  only  in 
case  of  tide  of  some  sort  The  statute  of 
the  United  States  discovers  no  title  In  the 
bead  and  master  of  the  community  until  the 
five-years  posfiosslon  has  elapsed.  Neither 
have  we. 

For  these  reaaons,  the  Judgment  appealed 
from  ia  affirmed. 


du  lA.  M) 

Nfc  14,786. 

GLOBB  LUMBER  00.,  Limited,  v.  OLHM- 

KNT,  Asseaaor,  et  aL* 

(Supreme  Court  of  Lonislana.   April  27,  1908.) 

8TATXTTKS— EB-BNACniBNT-CONSTEUGTION 
-TAZATIOK— SXBlfFTIONS. 

1.  Undw  tha  rale  that  where  a  statute  Is  rfr- 
enacted  In  the  same  words  the  interpretation 
placed  QpoQ  it  must  be  considered  as  adopted 
alonff  witii  it,  the  exemption  from  taxation 
granted  by  tiia  Gonstltation  to  machinery  and 
cai^tal  employed  In  the  manafaetnre  of  foml- 
ture.  agricuUnral  impiemeots,  and  other  articles 
of  wood  must  be  given  the  same  interpretation 
it  had  received  mider  the  Constitution  of  1879, 
since  It  was  copied  word  for  word  from  that 
OfHtsUtntioD;  and  that  interpretatioa  la  that 
weather  boarding,  ceiling,  flooring,  molding,  aod 
other  like  lumber  products  needing  to  be  far- 
ther manlpolated,  cut,  or  trimmed  to  be  fitted 
into  place  are  not  articles  of  wood  within  the 
meaomg  of  the  exemption. 

2.  The  statutory  penalty  of  10  per  cent,  at- 
torney's fees  (m  the  amount  of  the  taxes  in- 
vcrfTed  in  the  salt  Is  allowed. 

(Syllabus  by  the  Court) 

App^  from  Second  Judicial  District  Court, 
Parish  of  Webster;  John  Thomas  Watldns, 

Judge. 

Action  by  the  Olobe  Lumber  Company, 
Limited,  against  O.  P.  Clement,  assessor,  and 
others.  Judgment  for  defendants,  and  plain* 
tiff  appeals.  Modified. 

Stewart  &  Stewart  and  William  Rufua 
Cowley,  for  appellant  Lynn  Kyle  Watklna, 
for  appellees, 

PBOYOSTT,  J.  The  plaintiff  manufactures 
flooring,  dressed,  tongued,  and  grooved;  cell- 
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Ing,  tongued,  grooved,  1>eadea,  reeded,  and 
molded;  weather  boarding,  dressed  and  bev- 
eled; siding,  dressed,  matched,  and  aUp-lap- 
ped;  casing,  dressed  and  matched;  atoddlng 
and  Joists,  planed,  dressed,  and  slnd;  mold- 
ing and  stops;  door  and  window  jambs; 
laths;  boards  and  fencing,  planed  and  slsed; 
finishing  lumber,  dressed,  planed,  and  finish- 
ed. Tbeae  products,  plaintiff  claims,  are  "ar^ 
tides  of  wood,"  within  the  meaning  of  article 
230  of  the  Conetltatton,  exempting  from  taxa- 
tion for  a  period  of  10  years  from  tbe  Ist  day 
of  January,  1900.  "the  capital,  machinery  and 
otiier  property  employed  In  •  •  •  the 
mannfactare  of  *  *  *  agrlcnltnral  Imple- 
ments and  ftimlture  and  otbet  articles  of 
wood.**  The  same  claim  was  made  for  the 
articles  here  named  In  the  case  of  Wblted  ft 
Wheeleka  t.  Bledsoe,  Aascssor,  ^  La.  Ann. 
826,  21  South.  538,  and  ineffectually.  The 
court  considered  that  a  fair  test  to  be  applied 
In  determining  what  articles  are  and  what 
not  within  this  aemptlon  la  the  following: 
Whether  such  articles  require  to  be  further 
maiUpulated— that  Is,  further  cut  ot  trimmed 
be  fitted  Into  place,  aa  with  weather 
boarding,  flooring,  and  celUng,  vte.,  or  can  be 
fitted  into  place  without  such  farther  manip- 
ulation, as  with  shingles,  railroad  ties,  etc. 
The  court  fbnnulated  this  teat  In  the  syl- 
labus of  the  case  as  follows; 

*^he  readiness  for  immediate  use  of  an  ar- 
ticle of  wood  which  Is  manufactured  has  been 
uniformly  held  the  test  of  constitutional  ex- 
emption from  taxation." 

The  court  considered  that  the  articles  in 
question  could  not  stand  this  test  That  deci- 
sion we  must  bold  to  be  conclusive.  It  In- 
terpreted article  207  of  the  Oonstltntion  of 
1879,  aod  was  the  prevailing  Interpretation 
of  that  article  when  the  part  of  the  article 
BO  interpreted  was  re-enacted  In  the  same 
words  by  the  Constitution  of  1808.  It  Is  a 
familiar  rule  that,  when  a  statute  Is  re^nact- 
ed  In  the  same  words.  It  must  be  supposed  to 
be  ad<wted  along  with  the  interpretatlou 
theretofore  placed  upon  it.  State  ex  rel.  Da 
;  Ponte  V.  Board  of  Assessors,  85  La.  Ann.  655. 

Counsel  argue  that  less  trimming  and  ad- 
justing is  required  to  fit  flooring  or  celling 
or  molding  Into  place  than  to  fit  a  door,  and 
that,  doors  having  been  held  by  this  court  to 
be  articles  of  wood  wltbln  the  exemption, 
celling,  flooring,  and  molding  must  likewise 
be  held  to  be.  The  argument  Is  well  founded 
in  logic,  but  the  disposition  of  this  court 
would  be  rather  to  recall  the  decision  as  to 
doors  than  to  extend  the  exemption  to  mere 
building  material.  If  It  be  that  doors  require 
further  manipulation  In  order  to  be  put  to 
use,  then  they  can'not  stand  the  test  which,  as 
stated  above,  Is  the  proper  test  to  apply, 
and  this  court  has  been  misled  Into  declaring 
them  to  be  articles  of  wood  within  the  ex* 
emptlon. 

We  see  no  reason  for  remanding  the  case. 
The  shapes  and  uses  and  mode  and  manner 
of  use  of  the  articles  li^^u^n  ^^5^55^, 
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folly  described.  Aoythlng  that  would  be 
added  would  necessarily  be  cumuIatiTe  only. 

The  demand  for  the  statutory  damages  of 
the  10  per  cent,  attorney's  fees  on  the  amount 
of  the  taxes  Involved  must  be  allowed.  Sec- 
tion 66,  p.  132,  of  Act  No.  85  of  1888;  page 
120,  Act  No.  100  of  1890;  State  ex  rel.  Stem- 
pel  T.  City  of  New  Orleans.  ICS  La.  769,  30 
South.  8T;  Methodist  Church  t.  Same,  107  La. 
611,  82  South.  101. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  so  as  to  allow  the  defendant  10 
per  cent  attorney's  fees  on  the  amount  of 
the  taxes  inToIved,  to  be  charged  as  part  of 
the  costs  collected  by  the  tax  collector  at  the 
same  time  as  the  taxes  luTolved,  and  that 
as  thus  amended  the  said  Judgment  be  af- 
firmed. PlalntUf  to  pay  costs  in  both  courts. 


(110  La.  441) 

No.  14,1134. 
STATB  T.  ABTUS.* 

(Suifreme  Court  of  Louisiana.    Feb.  16,  1003.) 

CRIMINAL  LAW— APPEAL-TRANSCRIPT  —  BILL 
OF  BXCBPTIONS  —  BIONINO  —  PRAUDULBNT 
FCRCUA8B-INOIGTMENT. 

1.  Where  a  transcript  of  appeal  in  a  criminal 
case,  containing  unsized  bills  of  exception,  has 
been  Sled  in  tiiis  court,  the  defendant  cannot 
thereafter,  in  a  proceeding  to  which  the  Btate 
is  not  made  a  party,  obtain  the  signature  of 
the  judge,  and  present  a  new  case,  predicated 
upon  the  bills  as  thus  signed,  and  as  brought 
up  iu  a  supplemental  transcript,  bat  of  which  it 
does  not  appear  that  the  prosecuting  attorney 
has  any  knowledge. 

2.  It  Is  the  duty  of  the  counsel  for  defendant, 
and  not  of  the  clerk  of  court,  to  present  biUa  of 
exception  taken  aa  behalf  of  defendant  to  the 
prosecuting  officer  and  to  the  Judge,  and  to  ob- 
tain the  signature  of  the  latter,  either  at  the 
time  that  they  are  taken,  or  promptly  there- 
after. 

3.  An  informatiou,  under  section  2  of  Act  Now 
p.  138,  of  VSQQ,  for  buying  goods  on  credit 

and  selling  them  out  of  the  usual  course  of 
business,  with  intent  to  cheat  or  defraud  the 
seller,  need  not  Bet  forth  the  name  or  names  vt 
the  buyer  or  buyers  of  the  gooda 
(Syllabus  by  the  CourtO 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  Bt  Bernard;  Robert 
lUngle.  Judge. 

J.  M.  Artus  was  convicted  of  fraud,  and  ap< 

peals.  Affirmed. 

Joseph  B.  Derbea  and  Fernando  Estoplnal, 
for  appellant.  Walter  Guion,  Atty.  Gen.,  and 
Albeit  Estoplnal,  Jr..  Dlst.  Atty.  (Lewis 
Gulon  and  Olivier  8.  Llvandals,  of  counsel), 
for  the  StBt& 

MONROE,  J.  The  defendant  In  this  case, 
having  been  prosecuted,  under  section  2  of 
Act  No.  04,  p.  138,  Of  1896,  for  buying  goods 
on  credit,  and  selling,  or  otherwise  dlspc^ng 
of  them  out  of  the  usual  course  of  business, 
with  Intent  to  cheat  and  defraud  the  vendor, 
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and  having  been  convicted  by  the  Judge, 
agreeably  to  article  116  of  the  Constitution, 
has  appealed  from  a  sentence  of  fine  and  hn< 
prlsomnent  Imposed  for  each  of  two  oCTenses. 
The  appeal  was  returnable  on  the  first  Mon- 
day, but  the  time  was  extended  to  the  third 
Monday,  of  November,  1902.  Upon  December 
20th  defendant's  counsel  filed  In  this  court, 
without  prejudice,  an  ex  parte  motion,  refc^ 
ring  to  certain  unsigned  bills  of  exception, 
which  are  copied  In  the  transcript,  and  con- 
cluding with  an  order  to  the  Judge  a  quo  and 
tiie  district  attorney  to  inspect,  and,  If  found 
correct,  to  sign  the  same  nunc  pro  tunc;  and 
upon  January  26,  1903,  a  supplemental  tran- 
script was  filed,  containing  copies  of  the  bllla 
hi  Question,  signed  by  the  judge.  In  the  mo- 
tion to  which  we  have  referred,  we  find  the 
following  statement,  to  wit: 

"That  by  consent  of  the  honorable  judge 
•  •  •  and  the  district  attorney,  as  well 
as  counsel  for  defendant,  the  motion  for  new 
trial  had  been  presented  and  argued  at  the 
city  of  New  Orleans,  •  •  •  and  that  at 
the  trial  of  the  aforesaid  motion  several  biUa 
of  exception  had  been  reserved,  and  tender- 
ed to  the  Judge  for  bts  signature,  but  be  re- 
fused to  sign  them  until  they  had  been  first 
presented  to  the  district  attorney,  who, 
through  no  fault  of  the  defendant  or  his  coun- 
sel, was  not  present;  •  •  •  that  the  hon- 
orable Judge  thereupon  Instructed  counsel  for 
defendant  to  send  the  bills  of  exception  to 
the  clerk  of  the  court  for  the  purpose  of  hav- 
ing the  same  entered  upon  the  minutes  and 
presented  to  the  district  attorney,  and  there- 
after to  he  sent  back  to  the  honorable  judge 
for  his  signature;  •  •  *  that  counscil  for 
defendant  did  faithfully  and  In  every  particu- 
lar comply  with  the  instructions  of  the  hon- 
orable judge,  and  mailed  the  aforesaid  bills 
of  exception  (which  he  duly  received)  as  di- 
rected, but  that  the  clerk  of  said  court  Inad- 
vertently failed  to  either  present  the  said  bUls 
of  exception  to  the  district  attorney  for  his  In- 
spection, or  to  the  honorable  judge  for  his 
signature,  and  made  out  the  transcript  herein 
without  havlnff  the  said  bills  of  exception 
signed;  •  •  •  that  counsel  for  defendant 
has  Just  discovered  said  omission,"  etc. 

The  ex  parte  motion  contahiing  this  state- 
ment was,  as  we  have  stated,  filed  on  De- 
cember 20,  1902.  three  months  after  the  mo< 
tlon  for  new  trial  had  been  refused,  and  on9 
month  after  the  filing  of  the  original  tran- 
script In  this  court,  whilst  the  supplemental 
■  transcript  was  filed  January  20,  1903;  and  It 
does  not  appear  that,  to  this  day,  the  dis- 
trict attorney  lias  ever  seen  the  bills  of  ex- 
ception contained  In  It  The  unsigned  bills, 
copied  In  the  original  transcript,  are.  In  legal 
contemplation,  no  bills  at  all.  State  v.  Moore, 
38  Ann.  67;  State  v.  Harris,  39  La.  Ann. 
228.  1  South.  458.  And  the  condition  has 
not  been  Improved  by  the  proceeding  resorted 
to  by  the  defendant's  counsel.  The  original 
transcript,  as  filed  In  this  court,  In  so  far  as 
concerns  any  bills  of  exc^tlfm^  correctly  r^ 
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resented  vb^t  had  taken  place  on  the  trial 
and  up  to  the  date  of  Its  filing;  and  tbe  propo- 
sition tiiat  the  dtfendant  was  at  liberty  there* 
after,  hy  a  proceeding  to  which  the  state  vaa 
not  a  party,  to  make  anoOier  and  different 
case,  and  present  It  to  this  court  hy  means  of 
a  different  transcript.  Is  wholly  untenable.  It 
was  the  dnty  of  Qie  connsel,  not  of  tbe  clerk* 
to  hare  imaented  the  bDIs  of  exertion  to  the 
district  attorney  and  tbe  Jodge,  and  to  hare 
obtained  the  signature  of  the  latter,  either  at 
the  time  that  the  bills  were  taken,  or  promp^ 
ly  fliereatter.  State  t.  Romero,  5  La.  Ann. 
24;  State  t.  Gnnter,  80  la..  Ann.  688.  As  the 
matter  standB,  they  cannot  be  considered  by 
this  conrt 

Not  can  the  motion  tot  new  trial  be  con- 
sidered, since  tbe  ruling  of  the  trial  Jndge 
thereon  has  not  been  brought  before  tbe  court 
by  any  bill  of  ezcq;itIon  which  can  be  con- 
tfdered. 

BeyoaA  this,  we  find  In  the  transcript  a 
motion  In  arrest  of  judgment,  iwedlcated  up- 
on the  ground  "Uiat  the  information  filed 
against  the  defendant  herein  did  not  state  the 
ofFense  charged  against  him  with  each  snffl- 
dent  certainty  as  to  give  him  reasonable  no- 
tice of  the  particular  charge  he  was  called 
upon  to  answer,  and  he  fras  ttaus  absolutely 
inrerented  ftom  prepartog  bis  d^enae." 

The  defendant  was  prosecuted  by  means  of 
two  bills  of  Information,  charging  distinct 
offenses,  but  couched,  save  as  to  the  spedfica- 
ttooa^  In  practically  tbe  same  language,  to 
wit: 

•••  •  •  That  one  J.  U.  Artus,  late  (tf  tbe 
parish  of  St  Bouard,  on  the  1901  day  of 
March.  1902,  •  *  •  In  the  parish' of  8t 
Bernard,  *  •  •  willfully  and  unlawfully 
did  obtain  and  pundiase,  on  credit,  from  B,  F. 
Howdl,  a  live  stock  dealer  d<dng  business  in 
this  parish,  two  (3)  head  of  cattle,  f«-  the 
price  and  sum  of  iEdxty-4wo  «Vioo  dcfllars,  and 
did  unlawfully  hypothecate  and  sell  the  said 
catUe,  out  of  the  usual  course  of  business, 
and  with  the  Intent  to  cheat  and  defraud 
the  said  B.  F.  HoweD,  contrary  to  sectton  2 
of  Act  Now  84  of  the  L^lslature  of  1800, 
contrary  to  the  form  of  tbe  statute"  etc. 

Tbe  contention  Is  tiiat  the  name  of  the 
party  to  whom  the  cattle  were  sold '  diould 
bare  been  set  forth.  It  la  (tf  tbe  essence  of 
the  offraise  charged  that  the  property  boi^ht 
on  credit  should  have  been  sold  out  of  the 
usual  course  of  traslneBs.  with  totoit  to  cheat 
or  defraud  the  sdler;  1.  e.,  a  particular  Indl- 
Tldual,  who  must  therefore  be  Identlfled.  The 
Idmtl^  of  the  purchase  is,  however,  immate- 
rial, and  may  very  well  be  unknown.  Thus 
a  retailer,  engaged  in  business  upon  a  much- 
frequented  thorob^are,  may  sell  In  viola- 
tion of  the  statute  to  every  one  who  passes, 
and  the  fact  could  be  established  without 
proving  tin  name  of  a  8li«le  buyer;  and,  If 
It  is  not  necessary  to  prove  their  names,  nei- 
ther is  It  necessary  to  aver  them.  Bev.  St  S 
1068. 

Judgment  affirmed. 


(110  La.  444) 

No.  14,786. 

OOTTBN  V.  OHRISTEIN. 

(Supreme  Goort  of  Louisiana.   Jane  8,  1908.) 

AFPBALABLB  ORDER— DISSOLITTI  ON  OF  IN- 
JUNCTION—TRBI8PA8S-B0ND. 

On  Motion  to  Dismlas  Appeal. 

1.  It  being  onuecessary  to  detenniDe  whether 
the  jadgment  dissolving  the  iojaaction  sued  out 
in  the  case  is  interlocutory  in  character  or  not, 
no  decision  on  that  point  is  made,  but  it  is  held 
that  a  judgment  dissolving  an  Injuuctioa  taken 
against  acts  of  trespass  on  reel  property,  ereo 
if  ioterlocatory  in  character,  is  appealable.  In 
Gontonplation  of  law  the  iiuury  is  irreparable. 

2.  An  owner  of  an  undivided  half  Interest  in 
timber  lauds  has  no  right  to  cut  the  timber  on 
the  land  without  tbe  conarat  of  his  co-owner, 
and  if  he  attempt  to  do  so,  may  be  stopped  by 
injunction,  for  the  act  ia  in  tbe  nature  of  a 
trespass;  and  such  injunction  is  not  one  that 
may  be  dissolved  on  bond. 

3.  Nor  is  this  affected  by  the  fact  that  in  his 
petition  for  injunction  the  claimnnt  part  owner 
may  assert  the  laud  and  tbe  timber  therem  to 
be  ^  of  such  value — naming  the  amomit.  An 
allegatltm  of  value  was  necessary  to  determlnd 
the  pn^r  jurisdiction  on  appeal. 

On  the  Merits. 

4.  Unless  the  defect  In  proceedings  for  iiHuac- 
Hon  be  radical  (as  for  instance  where  the  judge 

failed  to  fix  an^  amount  for  tbe  injtraction 
bond)  an  injunction  will  not  be  dissolved  if  it 
appear  from  tbe  record  there  exists  good  cause 
for  injunction.    This  is  a  well-settled  rule. 

5.  Where  an  injunction  bond  is  made  payable 
to  the  clerk  of  court  instead  of  to  the  defend- 
ant in  injunction,  and  a  motion  is  made  to  dis- 
solve on  this  grouad,  the  trial  court,  satisSed 
that  plaintiff  would  be  immediate  entitled  to 
another  order  of  injunction,  shoidd  have  re- 
garded the  defect  in  tbe  bond  rather  as  an  In- 
fiwmality  than  a  radical  defect,  and  made  an 
order  for  a  new  bond  to  be  given  and  new 
writs  of  injunction  to  be  served,  rather  than 
have  dissolved  the  injunction  outright 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court,  Parish  of  Assumption;  Paul 
L^he,  Judge. 

Action  by  William  M.  Gotten,  Jr.,  against 
John  Christen.  Judgment  for  defendant  and 
plaintiff  appeals.  Reversed. 

Foster,  Milling,  Godchaux  &  Sanders  and 
Marks  &  Wortham,  for  appellant  Qulon  & 
Gulon,  for  appellee. 

BLANCHARD,  J.  PlalntlCr,  averring  him- 
self to  be  the  ownor  of  an  undivided  half  in- 
terest In  and  to  certain  timbered  lands,  and 
setting  out  his  chain  of  title  thereto,  and  al- 
leging that  the  defendant  was  trespassing 
upon  the  lands  by  cutting  timber  therefrom, 
and  that  he  had  down  a  large  quantity  of 
cypress  logs,  cut  from  the  land,  and  was 
about  to  remove  the  same,  and  that  the  prin- 
cipal value  of  the  land  consists  In  tbe  cypress 
timber  upon  it,  and  tbe  cutting  of  same  would 
work  him  an  Irreparable  injury,  sued  out  a 
writ  of  Injunction  restraining  defendant  from 
the  acts  of  trespass  complained  of,  and  from 
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removing  the  logs  -which  be  had  already  cat 
His  prayer  was  for  perpetuation  of  the  liv- 
Junction,  for  Judgment  decreeing  his  owner- 
Bhlp  of  an  tmdlTlded  half  of  the  land  and  of 
a  Uke  Interest  In  the  timber  that  bad  been 
cut  from  it  and  was  tben  floating  In  a  lake 
near  the  land.  He  also  prayed  damages  for 
the  trespass  committed  and  for  attorney's 
fees. 

In  granting  the  order  for  Injunction,  the 
clerk  of  the  conrt  (acting  In  the  absence  of 
the  Jadge  from  the  Parish)  directed  the  plain- 
tiff to  give  bond,  with  security  In  the  sum  of 
$100.00,  "as  the  law  directs." 

The  law  directs  an  Injunction  bond  to  be 
given  In  favor  of  the  defendant  Oode  Fra& 
art  304. 

The  bond  In  anestlon  was'  made  payable  to 
the  Clerk  of  the  Court. 

Defendant  filed  a  motion  to  dissolve  the  In- 
Jauctlon  because  of  this  defect  In  the  bond, 
and  asked  damages  for  attorney's  fees  In  pro* 
curing  the  dissolntion. 

This  motion  prevailed;  the  injunction  ^s 
dissolved;  and  defendant  was  awarded  a 
Judgment  against  plaintlCT  for  fifty  dollars 
damages  as  attorney's  fees. 

Plaintiff  appeals,  and  in  this  Court  defend- 
ant files  a  motion  to  dismiss  the  appeal  on 
the  ground  that  the  Judgment  appealed  from 
is  an  Interlocutory  order  or  decree,  which 
does  not  work  plaintiff  an  Irreparable  Injury. 

Ruling—ThB  motion  to  dismiss  Is  not  well 
taken.  Following  the  service  of  the  writ  up- 
on him,  defendant  applied  to  the  court  to 
bond  the  injunction.  He  set  up  title  in  him- 
self to  the  whole  property  and  av^red  his 
long  possessIOD  ot  It 

A  consent  Judgment  was  entered  np  deny- 
ing defendant's  application  to  dissolve  tbe  In- 
junction on  bond,  except  as  to  the  timber  al- 
ready cut  and  down.  As  to  the  timber  cut 
and  severed  from  the  soil,  fixed  at  2,069  logs 
all  told,  defendant  was  permitted  to  bond  the 
Injunction  In  the  sum  of  fS,000.00,  and  re- 
move the  logs. 

Following  this,  tbe  motion  to  dissolve  tbe 
Injunction  because  of  the  defective  bond 
plaintiff  had  given  was  filed. 

Plalnttff«had  alleged  In  blB  petition  for  tbe 
injunction  that  hia  Interest  In  the  land  and 
timber  was  worth  S2,50O.0O,  and  because  of 
the  valuation  thus  put  upon  It  defendant  in- 
sists that  the  injury  plaintiff  apprehends  Is 
compensable  in  money  and  Is,  therefore,  not 
irreparable,  and  If  not  Irreparable,  supposing 
it  to  be  an  interlocutory  Judgment,  It  cannot 
be  appealed  from. 

Many  decisions  afQrm  the  right  of  a  plain- 
tiff In  Injunction  to  appeal  snspenslvely  from 
an  order  or  Judgment  dissolving  tbe  writ. 

See  State  ex  rel.  Behan  v.  Judge,  S2  La. 
Ann.  1276,  and  authorities  there  cited. 

Conceding,  for  the  argument  defendant's 
position  to  be  correct,  that  tbe  Judgment  here 
appealed  from  is  Interlocutory  in  character, 
what  then?  Irreparable  Injury  is  alleged  and 
plaintiff's  allegations,  which  are  to  be  takra 


as  true  for  the  purpose  of  the  trial  of  tbe  mo- 
tion to  dissolve,  make  him  an  owner  in  in- 
division  of  tbe  land  and  make  defendant  a 
trespasser. 

A  Judgment  dissolving  an  Injunction  taken 
against  acts  of  trespass,  even  if  interlocutory 
In  character,  is  appealable.  In  contempla- 
.  tlon  of  the  law  the  Injury  Is  Irreparable. 
Garland's  Code  of  Practice,  art  &66.  and 
notes  and  authorities  thoreunder. 

If  pUintiff  owns  an  undivided  half  Interest 
in  the  land  and  defendant  the  other  undivid- 
ed half  Interest  (and  such  we  understand  to 
be  the  contention  of  the  plalntlfC).  the  de- 
fendant has  no  right  to  cut  tbe  timber  on  the 
land  without  the  consent  of  bis  ochowner. 
and  if  he  attempt  to  do  so,  may  be  stopped 
by  Injunction,  for  the  act  is  In  the  nature  of 
a  trespass,  and  such  Injunction  is  not  one 
that  may  be  dissolved  on  bond. 

Nor  Is  this  affected  by  the  fact  that  In  his 
petition  for  injonetton  the  claimant  owner, 
or  part  owner,  may  assert  the  land  and  the 
timber  thereon  to  be  of  such  value~naming 
the  amount.  An  allegation  of  value  was  nec- 
essary to  determine  the  proper  Jurisdiction  on 
api>eal.  State  ex  rel.  Hake  v.  Judge,  62  I«. 
Ann.  100, 26  Sonth.  769,  and  authorltiea  tboe 
dted. 

The  motion  to  dtomlu  la  denied. 

On  the  Merits. 

The  law  giving  tbe  right  of  resort  to  the 
writ  of  Injunctton  requires  of  the  applicant 
for  the  writ  to  give  bond  and  security  In  fa- 
vor Qt  the  d^endant  Oode  Prac.  art  804. 

A  bcmd,  thwefwe,  ^ven  In  favor  of  tbe 
OleriE  ot  Ooart  la  not  a  eompUanoe  with  the 
law. 

But  mdesB  the  defect  pointed  out  be  radi- 
cal, It  Is  well  settled  that  an  Injunction  will 
not  be  dissolved  If  It  appear  from  the  record 
there  exists  good  cause  for  an  injunction. 
Ward  V.  Douglass,  Sheriff.  22  La.  Ann.  463. 

An  Instance  of  a  radical  defect  is  where 
there  was  failure  on  part  of  the  Judge  to  fix 
the  amount  or  any  amount  for  the  Injunc- 
tion bond.  In  such  case,  tbe  Injunction  will 
not  be  saved  by  invocation  of  the  rule  re- 
ferred ta  Bpeyrer  v.  Mill»,  Gonatable^  lOS 
La.  201,  210,  32  South.  624. 

In  Woolfolk  V.  Woolfolk,  22  La.  Ann.  206. 
it  was  held:— "Ad  Injunction  will  not  be  dis- 
missed on  account  of  Insufficient  security  If 
It  appear  that  tbe  party  will  be  Immediately 
entitled  to  tbe  same  remedy."  In  that  case 
the  trial  Judge  permitted  additional  security 
to  be  given,  rather  than  dlaaotve  tbe  Injinie- 
tion,  and  was  sustained. 

In  Lewis  &  Gist  v.  Daniels,  Sheriff,  23  Lt. 
Ann.  170,  tbe  grounds  for  asking  dissolution 
of  the  Injunction  were  tbwe  was  no  affidavit 
and  the  bond  was  insufficient  The  objectloo 
to  tbe  affidavit  was  that  the  Jurat  was  not 
signed  by  an  officer  authorized  to  administer 
oaths,  though  the  affidavit  itself,  was  signed 
by  the  plaintiff  in  Injunction.  Tbe  trial  «ovt 
maintained  the  Injunction  anA^was  ■ostslned 
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m  appeal  See,  also,  Lallenr  t.  Mounton,  8 
La.  Ann.  480. 

In  Y.  8.  &  T.  R.  K.  Co.  T.  Barksdale,  IS 
La.  Ann.  465,  tbe  bond  for  Injnnctfon,  Instead 
of  being  made  payable  to  tbe  seizing  credHor 
wbo  was  defendant  In  Injunction*  was  made 
payable  to  tbe  eberlff,  bla  heirs  and  assigns. 
Ttaere  was  a  motloii  to  dissolve  on  this 
gtonnd.  This  motion  preraUed  In  tbe  trial 
eonrt  to  tbe  extent  only  of  an  order  being 
mede  that  plaintiff  in  Injonctton  shonld  be 
allowed  to  giro  a  new  Injunction  bond.  It 
appears  a  new  bond  was  not  given  and  sub- 
aeqnently  the  salt  was  dismissed  on  motion 
of  plaintiff  In  InjunetloD.  liien  It  was  that 
an  action  was  brooght  on  the  old  bond  against 
tbe  jvindpal  and  surety*  and  recovery  was 
had  notwithstanding  the  bond  had  beea  made 
payable  to  tbe  sberlff  Instead  itf  to  ^  de- 
fendant in  Injunction. 

In  Hason,  Bzecntor,  v.  Faner.  12  La.  Ann. 
68,  the  Injunction  bond  was  1^  blank  as  to 
the  amount  for  which  It  was  given.  The 
judge  had  fixed  In  bis  order  tbe  amount  of 
the  bond  at  C1,600.00l  Tbe  principal  and 
snret7  ilKned  tbe  bond,  but  tiirough  Inad- 
votence  the  blank  space  for  Insertion  of  tiie 
amount  fixed  1^  the  judge  was  not  filled.  On 
motion  to  dissolve  m  tUs  ground  the  trial 
court  thought  tbe  omlsslott  fatal.  !nds  Oonrt 
on  appeal  thought  otbwwlse  and  no  iuM. 

In  tbe  case  at  bar,  the  trial  court,  while 
holding  properly  the  Injunction  bond  was 
deftetlve  In  having  been  made  payable  to 
tiM  01^  of  tbe  Court  Instead  of  to  tbe  de- 
fendant ta  tojunctlon,  ahovld  have  regarded 
the  same  mther  as  an  tnCormall^  than  a 
radical  defect,  and  made  an  order  for  a  new 
bend  to  be  glvoi  and  new  -writs  of  lojimctkm 
to  be  served*  throwing  upon  the  plaintiff  hi 
Injunction  the  coats  <tf  Uie  defective  proceed- 
Inga. 

It  wae  apparent  that  plabttUt  would*  npop 
tbm  dnwing  at  Ue  petition,  have  been  enti- 
tled Immediate  to  another  order  of  Injune- 
tkm*  and  this  being  so,  tbe  case,  we  think, 
oomee  wWUn  the  nUe  jannounoed  In  tbe  de- 
dslona  referred  to. 

It  !s*  therefore^  ordered  that.the  judgment 
appealed  from  be  avoided  and  ravened  and 
ttiat  ttia  cause  be  remanded  for  further  pro- 
oeedlngs  according  to  tbe  views  hereto  ex- 
praased  and  tbe  law— costs  of  appeal  to  be 
borne  by  defendant  and  appdlee,  those  of  the 
hnrar  court  in  this  behalf  incisied  to  be 
borne  by  plaintiff  and  appellant* 


(110  lA.  4M) 

So.  lioee. 

HEIDEMAN  v.  SEQUIN. 
(Supreme  Coart  of  IxmlBtana.   Jane  8^  19(^.) 

ACTION  IN  BODNDAftT^BVlDBNCB-PaBSGBIP- 
TION— POSSESSORY  ACTION. 

1.  PlaintifE  baviug.  atjeffad  only  the  fact  of 
poesesaioD.  and  not  the  right  of  possession,  and 
bavins  alleged  ownership,  and  oaTing  prayed 
that  the  boandary  theretofore  existing  be  maia- 
taiaed*  iier  a^tki^  was  |Mf  a  posseuory  action. 


purely  and  rinqdy,  but  was  an  action  In  bound- 
ary, foonded  on  ownership, 

2.  Defendant  harlng  pleaded  title  to  the  strip 
of  ground  in  controveraj,  and  both  parties  hav- 
ing taitrodaced  in  evldmee,  without  objection, 
th^  titles  hack  to  the  common  anthor,  and 
the  case  thus  tiled  «i  the  question  of  title*  the 
action  ceased  to  he  poaaesscffy*  erui  If  such 
originallT. 

3.  Plaintiff  having  pleaded  the  prescriptions 
of  10  and  30  Tears  acaulrendi  causa,  her  action 
cauuot  poosibly  be  claimed  to  be  merely  pos- 
sessory. 

(Byllabns  by  the  Court.) 

Action  by  C.  8.  Heldeman  against  Mrs.  7, 
Sequin.  Judgment  for  defendant  was  af- 
firmed by  the  Court  of  Appeal,  and  plaintiff 
applies  for  certiorari  or  writ  of  review.  Af- 
firmed. . 

Benjamin  Annbroster,  Edgar  BL  Oabn, 
and  8.  S.  Prentlas*  Jr.,  tta  applicant  Dart 
4k  KBvatn,  for  defendant. 

PBOTC^T*  J.  This  case  la  before  us  on 
wilt  of  review  to  tbe  Oourt  ot  AppeaL 
Plaintiff's  main  complaint  is  that  the  Court 
of  Appeal  treated  her  action  as  one  to  bound- 
ary, whereas  it  is  one  ct  possession*  purely 
and  simply. 

PlatoUff  and  defendant'  own  adjotolng  lota, 
aerated  by  a  firaea  Thoe  la  on  defend- 
an^a  side  ot  -the  fence  one  foot  less*  and  on 
plaintiff's  side  one  foot  more„  than  la  called 
for  by  the  tltlen  Defendant  was  ivoceedtog 
to  move  the  fence  so  as  to  ctraform  with  the 
titles,  when  platotifl  brought  Ibis  suit  Tbe 
XHTayer  la  that  an  Injunction  issue,  and  that 
the  boundary  be  matotained  where  it  has 
been  beretofue.  Had  ^alnttff  relied  upon 
her  right  of  posseaalon  as  the  basis  of  this 
prayer,  the  action  would  have  been  posses- 
sory; hot  the  right  of  possesion  comes  toto 
exlst^uce  only  after  tbe  fact  of  possesslm 
has  lasted  tar  t  year,  and  we  rotd  the  peti- 
tion to  vato  to  find  an  allegatlba  of  when 
plalntlff'a  possesskm  began,  or  of  bow  long 
It  has  conttoned.  After  alleging  her  owner- 
ship, and  giving  the  dimensions  itf  her  lot 
according  to  certain  plans  she  refera  to  and 
deB(»ibes*  but  without  spedflcatlon  of  how 
or  when  she  acquired  tbe  property*  platotlff 
'  alleges  aa  follows:  "That  petitioner  has  been 
and  is  now  to  possession  of  these  measure- 
ments since  date  of  purchuw  to  good  faith.** 
This  is  tbe  only  allegation  of  the  right  of 
possession  to  be  found  to  the  petition.  It 
refers  to  tbe  data  of  the  purchase  as  betog 
that  of  the  onaraencement  of  the  possession, 
but  does  not  give  this  date,  and  this  date  Is 
not  given  elsewhere  to  tbe  petition.  So  far 
as  ascertainable  from  the  ftce  of  the  peti- 
tion, platotUTs  possession,  may  have  lasted 
for  only  one  day.  Tbe  pditlon  then  alleged 
nothing  but  the  fact  of  possession.  It  did 
not  allege  thte  right  of  'possession  as  h  dis- 
tinctive right  to'  Itseli^  oontrwUatlQguisbed 
from  ownership.  Allying  only  the  fact  of 
possMslon,  and  not  the  right  of  poasesslon, 
tbe  petition,  ae  a  petition,  to  a  possessory 
action,  does  not  cbntato  a  cause  of  action. 
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rherefoK,  tor  Ite  stUBdency  as  a  petition. 
It  la  dependent  upon  its  allegation  of  owner- 
ship; and,  as  a  consequence,  plaintiff  mnst 
be  held  to  bare  heen  relying  npon  ber  own- 
ership, and  not  on  her  mere  right  of  posses- 
sion, and  the  action  must  be  held  to  have 
been  an  action  in  boundary,  and  not  merely 
a  possessory  action. 

On  the  question  which  party  owns  this 
foot  of  ground,  there  can  be  no  serious  con- 
troversy. The  original  owner  of  both  lots 
sold  plaintiff's  lot  with  a  width  of  24  feet, 
and  afterwards  sold  defendant's  lot  with  a 
width  of  26  feet;  and  be  explains  on  the 
witness  stand  wl^  be  did  It— In  order  that 
the  windows  of  his  house,  which  had  been 
built  within  6  Inches  of  tbe  line,  might  not 
be  closed  by  the  owner  of  the  alienated  lot. 
Thereafter  the  one  lot  was  assessed  as  meas- 
uring 26  feet,  and  the  other  24.  Piiintlff's 
lot,  before  reaching  her,  passed  through  four 
successive  sales,  and  always  by  the  same 
description  of  a  width  of  only  24  feet.  There- 
fore, whether  the  titles  alone  be  considered, 
or  also  the  parol  and  other  evidence,  the  case 
la  clearly  with  defendant. 

Defendant,  by  her  answer,  set  up  title, 
and  prayed  to  be  decreed  to  be  the  owner, 
thereby  really  Instituting  the  petitory  action. 
She  introduced  her  title  in  evidence  without 
objection  from  plaintiff,  and  plaintiff,  on  her 
part.  Introduced  her  chain  of  titles  back  to 
the  common  author.  Since  the  fence  mark- 
ed the  limit  of  the  possession,  and  there 
could  be  no  dispute  as  to  the  extent  of  the 
possession,  these  titles  were  not  thus  Intro- 
duced in  aid  of  the  proof  of  possenton,  but 
must  necessarily  have  been  offered  In  proof 
ot  ownership.  Under  these  circumstances, 
the  suit  wotdd  bare  degenerated  into  one  to 
fix  tbe  boundary  according  to  tbe  titles,  even 
If  originally  It  had  Involved  merely  posses- 
sion. Dorsett  ^cott,  61  La.  Ann.  892,  % 
South.  544.  But  to  clinch  matters  plaintiff 
pleaded  the  prescriptions  of  10  and  30  years 
acqulrendl  cansa.  How,  after  all  this,  plain- 
tiff can  daim  that  the  action  Is  merely  pos- 
BSBSory,  is  more  than  we  can  understand. 

So  far  as  tbe  iirescrlptlons  of  10  and  30 
years  are  concerned,  suffice  to  say  the  sale 
by  the  common  author  to  plalntilTB  authors 
was  less  than  10  years  before  tbe  filing  oC 
defendant's  answer. 

There  is  no  error  In  the  judgment  of  tbe 
Oourt  of  Appeal,  and  the  writ  of  review  is 
now  set  aside  at  the  cost  of  the  relator. 


OlO  La.  45l> 

No.  14,670. 

PALFREY  V.  ASSOCIATION  FOR  RELIEF 

OF  JEWISH  WIDOWS  &  ORPHANS. 

(Snprone  Court  of  Loniiuana.  Jane  8,  1903.) 

CORPORATION— CHANGE  OP  CORPORATE  NAME 
—SALE  OF  REALTY— VALIDITT. 

1.  A  ewporation  was  organised  io  the  ^ear 
IHi^  under  the  name  of  "Orphans'  Home,''  for 
a  stated  number  of  years. 


2.  Jost  prior  to  the  explrotlon  of  the  time  for 
which  It  was  organized  It  obtained,  by  amend- 
meat  of  its  charter,  another  lease  ot  life,  and 
added  the  word  "Protestact,"  so  that  it  cou- 
Unued  in  tbe  exercise  of  its  functioos  as  at 
first  organised  nnier  the  name  of  the  "Protes- 
tant Orphans'  Home." 

3.  It  bought  land ;  afterward  sold  It  to  the 
plaintiff, 

4.  Io  addition,  all  the  members  of  tbe  organ- 
ization, at  tbe  date  ot  tbe  sale  dgned  the  deed 
of  sale  to  plaintiff.  They  transferred  a  com- 
plete title  to  bim,  which  he  accepted  in  good 
faith.  The  society  had  owned  the  property,  at 
tbe  date  of  the  sale,  more  than  30  years. 

6. 1'be  members  of  the  original  association, 
which  continued  by  amendment  of  its  charter 
□nder  the  name  of  "Protestant  Orphani^  Home," 
soQght  to  specialh-  transfer  the  jtroperty  frcnn 
the  "Orphans'  Home"  to  the  "Protestant  Or- 
phans' Home,"  a  useless  formality,  as  it  re- 
mained the  property  of  the  "Orphans*  Home," 
known  after  the  amendment  of  the  charter  as 
the  "Protestant  Orphans'  Home." 

Held,  the  title  is  vHlid,  and  one  which  the 
plaintiff  can  be  compelled  to  accept. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court.  Parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  William  Palfrey  against  the  As- 
sociation for  the  Relief  of  Jewish  Widows 
and  Orphans.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Felix  J.  DreyfouB  and  Solomon  Wolff,  for* 
appellant  WilUam  Stirling  Parkoson.  for 
appellee^ 

BREAUX,  J.  This  suit  was  bron^t  by 
plaintiff  to  compel  the  defendant,  tbe  Asso- 
dation  for  the  Relief  of  Jewish  Widows  and 
Orphans,  to  accept  title  tendered  by  him  to 
defendant  of  a  certain  square  of  ground  sit- 
uated In  ttie  Sixth  District  of  New  Orleans, 
bounded  by  Peters  avenue^  Yalmont,  8t 
Denis,  and  St  Patrick  streets,  whldi  he 
agreed  to  sell  for  $8,500. 

He  sets  up  that  his  title  was  entirely  valid, 
and  that  defendant  can  accept  without  fear 
of  any  dlstmbance  growing  out  of  ai^  In- 
validity, as  tiie  title  is  entirely  legaL 

Defoidant  questltnu  the  validity  of  tin 
title  oa  several  groands,  and  urges  particu- 
larly tUat  In  the  chain  of  titie  there  is  a 
donation  to  be  taken  Into  account,  which  viti- 
ates the  titie. 

In  order  to  get  at  a  correct  idea  of  the 
chain  of  titie,  it  becomes  necessary  to  refw 
to  the  different  deeds  and  acts.  Spinning 
with  tbe  first,  we  found  that  In  1S53  a  num- 
ber of  ladles  formed  a  corporation,  declar* 
Ing  as  a  reason  .that  many  children  during 
the  epldeodc  In  the  year  18S3  had  lost  tbeir 
parents;  that  In  order  to  come  to  tb^  re- 
lief, they  organised  themselves  Uito  an  as- 
sociation to  be  known  as  the  'Orphans' 
Home." 

This  association  was  formed  on  the  21st 
day  of  October,  1853,  for  the  period  of  30 
years. 

Thereafter,  In  Jtme,  1860,  for  a  compete 
and  full  condderation,  this  association  be- 
came the  owner  of  the  pn^ierty  which  plain* 
tiff  sold  to  defendant,  as  hefwe  menlioned. 
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in  the  Tear  1872,  tbe  memben.  It  Menu,  be- 
came aUve  to  the  neceasi^  of  ezt^idiiig  tiw 
term  of  their  charter,  which  was  Mxm  to  ex- 
pire by  limitation. 

After  proper  proceeding!,  wltbln  tbe  20 
jeara,  tbe  term  of  the  charter  was  extended 
for  10  years,  and.  in  addition,  the  name  at 
the  corporation  was  changed  from  "Orphani^ 
Home"  to  "The  Proteetant  Orpbans*  Home." 

The  extendon  and  change  were  made  after 
due  notice  and  adrertlsement  In  the  year 
1883,  again  In  dne  time,  another  supplemental 
charter  was  prepared  and  signed  by  the  m^- 
bers,  and  by  It  tbe  time  of  the  ortglnal  char- 
tar  was  extended  99  years. 

As  relates  to  the  i^perty  in  qnestlon 
<whlcta  belonged  to  the  defei^ant  from  tbe 
year  1869)  hi  February.  1888,  by  act  before 
Andrew  Hero,  notary  pnbllc,  the  Protestant 
Ori^ns'  Home  Sold  It  to  idaintUf,  Palfr^, 
who  hu  since  berai  the  owner. 

When  the  property  was  sold  to  plahitUt, 
Palfrey,  In  188S,  the  corporation  was  repre- 
sented  by  all  of  Its  living  members.  Each 
signed  the  deed  of  sale,  and  admowledged 
to  have  received  the  price  for  the  property, 
which  was  amide. 

Mr.  Palftey  bongbt  in  good  faith,  and  ev- 
erything about  the  transactloii  was  snch  as  to 
create  the  impression  that  none  bnt  a  valid 
deed  was  transferred;  an  Impeesslon  which, 
ve  think,  is  entirely  sustained  by  the  facts 
and  ctarcumstsnces  attnading  the  sale. 

We  have  no  hesitation  In  stating  that  the 
Protestant  Otphans'  Home  was  the  soccee* 
sor  of  the  Oiphani^  Home. 

*^he  Protestant  Orphans'  Home"  was  tbe 
old  corporation  wtOi  the  name  "Protestant" 
added  for  identiflcatlon  only,  as  we  take  It 

Learned  connsel  for  defendant  takes  the  po- 
sition that  tbe  charter  of  1888  was  an  inde- 
pei^ent  charter,  and  tbxt  the  durter  mem- 
bers did  not  intend  to  continne  the  old  or- 
ganisation known  as  the  "Orphans'  Home." 
We  do  not  agree  with  that  proposition,  snd 
in  support  of  our  view  we  turn  to  the  char^ 
ter  before  P.  C.  CuvelUer,  notary.  In  1878. 
and  find  that  the  name  and  title  of  the  cor^ 
p«atlon  was  to  be  "The  Protestant  Orphans' 
Home,"  and  that  it  was  to  have  all  the  lighte 
and  corporate  powers  of  the  **Orphans* 
Uome^"  This  Is  made  evident  by  the  first 
article  of  the  charter. 

We  afterwards  turn  to  the  charter  of  1883, 
and  find  that  the  same  coiporatlMi  is  re- 
ferred to  by  the  members.  Tbe  secretary 
mentioned  in  that  capacity  in  tbe  charter  of 
1883  was  secretary  when  the  charter  of  1873 
was  adopted. 

Everything  connected  with  this  chartw 
shows  that  It  was  a  ccmtlnuatlon  of  tAe  orlgi- 
nal  Oxpbani^  Hmne  association.  Everything 
Indicates  that  the  numbers  regarded  tho  eta- 
poratlon  of  1883  as  the  successor  of  the  no^ 
poration  of  1873,  and  that  of  1873  as  the  sno- 
cesaor  of  the  corporation  of  1853. 

But,  says  learned  counsel  for  d^endant, 
on  January  16^  188%  tbe  anrvlvlng  members 


of  the  OTpbans*  Home  held  a  meeting,  and 
appointed  commissioners  with  fidl  pow^ 
and  authority  to  litigate  and  settle  all  the 
affairs  of  tbe  corporation,  and  authorfiKd 
these  c<»nmlBEton«B  to  transfer  in  full  title 
to  the  Protestant  Orphans'  Htnne,  the  suc- 
cessor of  tbe  Orphan^  Home,  all  tbe  prop- 
erty of  the  Orphans*  Home;  ai^  that  the 
corporation  (formed  to  1888)  on  June  19. 1888, 
gave  the  power  to  ite  presld^t  to  accept  tbe 
proposed  transfer;  that  from  the  documenta 
to  which  they  refer  It  Is  clear  that  nelttiOT  the 
members  of  the  Oiphana^  Home,  nor  tbe 
members  of  tbe  Protestant  Orphans*  Home 
consldned  ttxe  latter  corporation  as  being 
the  successor  In  law  of  the  former;  and  that 
they  did  not  conaldw  the  righto  which  were 
conferred  in  tbe  charter  of  1878  and  1883  on 
the  Protestant  Orphans'  Home  as  Including 
tbe  property  of  the  Orphans'  Home. 

Counsel  propounds  tbe  question.  If  it  had 
beat  considered  that  the  corporations  were 
identical)  why  should  tbe  members  of  the  Or- 
phans* Home  adopt  tbe  resolution  to  special- 
ly transfer  this  property  to  tbe  Protestant 
Orphans'  Home? 

The  difflcalty  suggested  by  this  qu<MtlOtt 
is  met  by  the  thought  which  our  question 
suggests.  Why  did  tbe  old  board  and, the 
old  association  transfer  the  propeiHy  In  ques- 
tion to  the  new  board  and  the  Protestant 
Orphans'  Home  if  the  old  board  and  the  old 
Orphaned  Hnne  was  an  Independent  asBO<^- 
tlon,  and  had  no  relation  to  the  new  Protes- 
tant Orphans*  Home? 

Tbe  corporations  were  Idoitlcal,  and  there 
was  no  necessity  to  resort  to  proceedings, 
wltii  the  view  of  transferring  the  property 
from  the  Orphans*  Home  to  tiie  Protestant 
Orphans'  Home,  as  was  done;  but  this  of  it- 
self does  not  show  that  the  corporations 
were  not  Identical,  tor  every  tact  polnta  to 
complete  Identity.  The  membership  was 
Identical.  It  was  the  continuation  of  the  old 
assertion  by  election  of  new  members,  who 
came  in  and  continued  the  work. 

It  follows  the  association,  as  sometimes 
happens,  did  more  than  necessary,  or  offered 
to  do  more  than  necessary,  in  matter  of  their 
title  to  the  proper^,  by  proposing  to  obtain 
a  regular  deed  of  transfer  from  the  defunct 
Orphans'  Home  oiganlzatiou  which  had  be- 
come the  Protestant  Orphans'  Home  sasoda- 
tion. 

The  last  representatives  of  the  Protestant 
Orphans*  Home  are  the  parties  who  appeared 
before  the  notary  and  transferred  the  prop- 
erty to  William  Palfrey,  as  we  have  mention- 
ed before.  This  was  a  complete  and  absolute 
transfer,  sustataed  by  more  than  10  years  of 
mitoterrupted.  i>eacefQl  possession.  More 
than  30  years  prior  thereto  the  original  as- 
sociation conttaued  and  kept  ite  righta  alive, 
and  acted  as  a  corporation. 

We  think  the  titie  emanating  from  such  a 
source  Is  entirely  legal,  and  one  which  plain- 
tUf  is  safe  in  accepthig. 

There  are  no  members  of  the  ol^f^Jrphanal 
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Home  association,  exc^  tbose  that  hare 
exDteaaea.  their  will  throngb  tlie  ProteBtant 
Orphans*  Home,  exIstlDg. 

We  therefore  have  concladed,  after  haTlng 
considered  these  different  acts  and  titles,  to 
affirm  the  judgment  of  the  lower  court. 

By  reason  of  the  law  and  the  OTldence  be- 
ing In  favor  of  plaintiff,  the  Judgment  of  the 
district  court  is  hereby  affirmed. 


(110  Lb.  «) 

No.  14,448. 

ADAMS  at  al.  t.  DB£iW8  et  aL* 

(Sapreme  Conrt  of  Ix>alslana.  March  %  1908.) 

VENUE-TRESPJ^S  TO  IiAND— OBBI>-CORItEC> 
TION  OF  ERROR. 

■  1.  Where  an  action  ia  brought  for  the  re- 
covery of  real  estate,  and  for  the  valae  of  tim- 
ber alleged  to  have  been  removed  therefrom,  It 
must  necessarily  bs  brought  against  the  actaal 
IKWsessor  of  the  land;  but  If  he  dtsclalnu  title, 
discloses  the  name  of  the  owaer,  who  is  there- 
upon  made  a  party  defendant,  and  showa  that 
he  waft  a  possessor  in  good  faith,  there  Is  noth- 
Ing  l(^ft  of  the  salt  agaiuet  him  but  the  claim 
for  the  value  of  the  timber  removed  hj  him, 
which,  being  seeregated  from  the  claim  against 
the  owner  for  the  land,  should  be  asserted  hj 
means  of  a  perstnial  action  brought  at  his  domi- 
cile. 

2.  Whilst  an  error  in  the  descriptioB  of  real 
estate  may  be  corrected  as  between  the  parties 
to  the  act  In  which  It  appears,  a  different  case 
presents  itself  after  a  third  person,  acting  In 
good  faith,  acquires  rights  with  re6i>ect  to  the 
property  as  erroneously  described.  The  error 
cannot  be  ctnrected  to  the  prejudice  of  aocb 
rights. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-First  Jodlcial  District 
Court,  Parish  of  Iberrllle;   E.  B.  TalDot, 

fudge. 

Action  by  Sltgreaves  Adams  and  others 
against  Gustave  Drews  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Beversed. 

Bdward  Simon,  for  appellants.  Hubert  A 
Hubert  (Hemy  Dmte,  of  counsel),  for  appel- 
lees. 

Statement  of  the  Oase. 

MONROE,  J.  Plaintiffs,  as  surviving  chil- 
dren and  heirs  of  Christopher  Adams,  Jr., 
and  of  Harriet  Adams,  his  wife,  in  April, 
1900,  brought  this  action.  In  the  district  court 
for  the  pariah  of  Iberville  to  recover  from 
Gustave  Drews  320  acres  of  land,  situated  In 
that  parish,  together  with  the  value  of  the 
timber  which  had  been  cnt,  and  might  be  re- 
moved therefrom.  The  defendant  Drews, 
who  resides  In  the  parish  of  St.  Mary,  filed  a 
plea  to  the  Jurisdiction  of  the  court,  ratlone 
personee,  upon  the  trial  of  which  he  offered 
in  evidence  a  notarial  act  dated  Mnrch  27, 
1900,  and  duly  recorded,  whereby  he  had  sold 
the  land  In  question  to  the  Brownell-Drews 
I<umber  Company,  Umlted;  his  purpose  be- 
ing to  disclaim  both  title  and  possession. 
The  Judge  a  quo  was  of  opinion,  as  we  as- 
sume, that  the  transfer  of  title  did  not  of  it- 
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self  determine  the  question  of  actual  posses- 
sion, tfid.  In  the  absence  of  other  evldoice 
upon  tiiat  subject,  overmled  the  plea.  The 
defendant  then  excepted  (1)  that  the  petition 
does  not  allege  that  he  Is  In  actual  possesion; 

(2)  that  the  citation  was  not  properly  ewved; 

(3)  that  the  Brownell-Drews  Lumber  Com- 
pany, Limited,  a  corporation  domiciled  In  the 
parish  of  St  Mary,  owns  the  property,  and 
should  be  made  defendant  in  the  action  for 
its  recovery;  and  <^  that  the  claim  for  the 
value  of  the  timber  aUeged  to  have  been  re- 
moved is  too  Indefinitely  stated.  The  court 
heard  evidence  on  these  exceptions,  and  they 
were  taken  under  advlsemoit  October  9th, 
with  leave  to  counsel  to  file  briefs  by  Oc- 
tober 19.  1901.  Upon  October  18th  phUntlffs 
filed  an  amended  petition,  praying  that  the 
lumber  company  be  made  a  party  defendant, 
and  reiterating,  as  against  that  company,  all 
the  allegations  of  th^  original  petitkm. 
Upon  October  19th  the  exception  that  the  de- 
fendant Drews  wu  not  in  pmsessitm  was  re- 
ferred to  the  merits,  and  the  other  ezcepttons 
w^  overruled.  Drews  then  answered,  al- 
leging that  be  had  purchased  the  land  didm- 
ed  by  the  plaintiffs  by  a  public  act,  duly  le- 
corded.  In  1882,  from  parties  whom  he  names, 
and  whose  title  he  seta  forth,  and  that  be  and 
his  authors  had  enjoyed  open,  undistuibed 
possession  thereof,  as  owners.  In  good  faith, 
from  1847  until  Mardi  27, 1900^  when  he  sold 
It  to  the  lumber  company,  and  ttat  be  tiKse- 
after  neither  owned  nor  possessed  the  prop- 
erty, and  that  plalntUts  have  no  right  of  ac- 
tion against  him  therefor,  and  have  no  right 
to  make  him  a  defendant  In  this  salt  for  the 
purposes  of  thdr  claim  for  tiie  valno  of  tim- 
ber alleged  to  have  been  removed  by  him. 
And  he  also  pleads  pneeriptlon.  The  lum- 
ber company  then  appeared  and  excepted 
that  It  cannot  be  made  defeidant  In  the  ines- 
cnt  suit  means  of  a  supplonental  peUtioD, 
for  the  reason  that  Drem,  tiie  orl^nal  de- 
fendant, not  having  been  In  actual  possession 
of  the  land,  ttie  suit  was  improperly  iHtmgbt 
as  against  hltn,  and  abated  when  that  fact 
was  disclosed;  that  the  appearer  can  be  sued 
for  the  recoToy  of  tbe  land  only  In  an  Inde- 
pmdent  action,  and  cannot  be  made  a  code- 
fendant  with  Drews,  as  against  whom  there 
is  left  only  a  personal  action  for  tbe  reeoveiy 
of  tbe  value  of  the  timber  aU^^  to  have 
been  taken  by  him. 

These  exceptions  were  overruled,  and  the 
lumber  company  answered,  setting  up  title 
acquired  from  Drews,  calling  him  In  war- 
ranty, and  pleadti^  iffescrtptlon.  fnioeafter 
Drews  again  excepted  that  the  piwiimeufi  hav- 
ing snbstitQted  tbe  tomber  aunpai^  In  his 
stead,  as  def  raiOant,  with  respect  to  tbe  daioi 
to  the  land,  the  salt,  as  to  blm,  abated;  and. 
this  exception  having  likewise  been  overruled, 
he  answered  the  cMl  in  vrarranty,  admlttbig 
his  obllgatitm  as  warrantor. 

Upon  the  trial  on  the  merits  tbe  caiiy  testi- 
mony offered  upon  the  subject  of  actual  pos- 
session at  the  date  of  tbe  JnstitatiinLiittbt 


ite  of  tbe  ^ns^ntloa  bC  1 
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salt  -wtm  tbat  of  Haaj  Sbaw,  wht^ 
sworn  as  a  vlfnen  for  plalntUta,  testified 
that  he  bad  been  working  tor  Drews  for  10 
years;  that  be  had  taken  trees  from  the  land 
In  qaestlon,  nnder  the  lattra's  direction,  In 
1802,  and  again  In  1886,  and  had  snbseQoent- 
ly  deadened  other  trees.  He  further  aald. 
"I  go  through  there  erery  year  on  behalf  <tf 
Mr.  Drews.  I  have  been  through  there  this 
year  on  behalf  of  Ur.  Drews,"  There  was 
no  attempt  on  the  part  of  the  defmdanta  to 
ctmtradlet  Uila  testimony,  or  to  show  any 
other  possession  flian  ia  thereby  Indicated. 

Upcm  the  qaestlon  ol  title.  It  ai^tears  from 
the  eridence  that  In  1847  Ghrtetc^her  Adama, 
Jr„  tbB  father  of  tbb  plalntlfts,  furnished  to 
EL  B.  Lawrence  ctttaln  money,  to  be  Inrest- 
ed  In  land  fOT  their  Joint  acconot;  that,  with 
the  money  so  fnmlahed,  liawrence  bought 
state  Internal  lmproTein«it  warrant  No.  143, 
which  was  located  and  patented  to  him  April 
20,  ISBO,  nnder  patent  418;  tbat  the  location 
was  made  on  lots  1  and  4,  section  24,  and  lots 
1  and  4,  section  25,  township  11  8.,  range  11 
B.,  In  the  S.  B.  INst.,  W.  of  the  Mississippi 
rtver,  but  was  incorrectly  described  In  the 
wairaut  aa  having  been  made  on  lots,  bearing 
the  same  nnmbeiv,  In  sections  24  and  25  of 
townaUp  11  S.,  range  11  W.;  the  fact  being 
that  there  are  no  such  sections  or  lots  In  the 
range  last  mentioned.  It  further  appears 
that  In  Febniary,  1858,  thera  was  recorded 
In  tlie  Gonveyance  oflBce  of  the  parish  of  Iber- 
Tflle  an  Instmment  In  writli«,  dated  May  1, 
1847,  pilriiortlng  to  have  been  executed 
Id:wrence,  In  whkA  he  acknowledges  having 
received  from  Adams  the  sum  of  $964.43, 
and  haling  Invested  the  same  In  "state  war- 
rant No.  148,  for  land  on  Grand  river,  entered 
on  jt  acct."  and  In  which,  after  describing 
or  attempting  to  describe  the  lands  that  had 
been  entered,  he  certifies  as  follows:  **!nie 
above  lands  are  entered  by  H.  B.  Lawrence 
for  the  Joint  account  and  benefit  of  0.  Adama, 
Jt^  and  H.  B.  Lawrence."  The  original  of 
this  taistrumrait  has  disappeared,  and.  whilst 
the  dreumstantlal  evidence  leaves  Uttle  room 
for  doubt  upon  the  subject,  there  is  no  direct 
proof  fbat  It  was  «ecnted  hy  Lawr«ice.  It 
contains,  moreover,  an  error  In  the  descrip* 
tlon  of  the  land  here  claimed,  in  this:  that  It 
describes  the  lots  as  situated  in  range  12,  in- 
stead of  range  11;  the  fact  being  that  there 
are  no  such  lots  in  range  12.  In  1854  Law- 
rmce's  half  Interest  in  the  property,  as  thus 
erroneonaly  described,  was  seised  and  offered 
for  sale  by  tbe  sheriff  of  the  parish  of  Iber^ 
vHIe  und«  a  writ  of  fieri  tedas  Issued  in  the 
flnft  of  Tbe  Louisiana  State  Bank  v.  Henry 
K  Lawrence  Adams  had  in  the  meanwhile 
died;  and  Lilwrence,  having  received  notice 
of  tbe  sdzure,  wrote  to  a  Mr.  Read,  who,  as 
-we  Infer,  was  one  of  Adanu*  executors,  in 
part,  as  follows: 

"I  regiet  extremely  that  I  have  not  t>een 
able  to  fix  fbtit  land  matter  with  G.  A.,  Jr., 
but  these  Judgments  go  crossways  and  can- 
not be  arranged  as  we  would  wish.  My 


object  in  writing  you  lUs  la  to  Utform  yon 
that  D.  N.  Homen,  who  purchased  a  note  at 
mine  from  the  State  Bank,  f or  H  tbe  face 
of  It;  has  selied  said  land  and  the  sbralfl  of 
the  parish  of  Iberville  notifies  me  he  will 
proceed  to  sell,  etc.  In  May,  1850, 1  sold  to 
B.  B.  Brashear  my  undivided  half  of  said 
tends.  I  know  not  whether  the  sale  was 
recorded  and  Utlnk  probably  the  selznre  la 
of  the  %  belonging  to  estate  of  O.  Adams, 
Jr.  You  bad  better  examine  into  and  oijoln 
tbe  sale  if  it  Is  Mr.  Adams*  interest  he  baa 
selaed.  I  shall  try  to  be  there  before  the' 
sale,  if  possible." 

No  otmveyanee  to  Brasbrar  seems  to  have 
been  recorded,  and  the  seizure  was  made  of 
Lawrences  interest  In  the  property,  under  a 
Judgment  which  had  been  obtained  against 
him  by  tbe  bank,  and  not  by  Hoinen,  who 
was  probably  the  attorney  of  the  bank.  No 
steps  appear  to  have  been  taken  to  prevent 
it,  and  the  sheriff,  proceeding  under  bis  writ, 
adjudicated  the  property  seized  to  Mrs.  Ad- 
ams, the  widow  of  G.  Adams,  Jr.,  for  f 1,260, 
of  which,  according  to  his  return,  ahe  paid, 
in  cash  the  amount  called  for  by  the  writ, 
say  9783.85,  "and  retained  in  ha-  hands  the 
balance  of  said  price,  or  tbe  sum  of  f476.15, 
in  compensation  of  what  Is  due  her  and  her 
children,  heirs  of  0.  Adams,  Jr.,  on  the  loan 
made  to  H.  B.  Lawrence  for  the  purchase 
of  the  above-described  property,  as  per  docu- 
ment signed  by  said  Lawrence,  and  ot  reocnrd 
In  this  parish." 

It  does  not  appear  tiiat  Lawrence  was 
then  aware  that  there  waa  any  error  In  the 
description  of  the  property.  In  1600;  how- 
ever, he  wrote  to  Barstow.  who,  as  we  un- 
derstand It.  was  one  of  the  Adams'  execu- 
tors, saying,  Inter  alia: 

"In  examining  all  tbe  law  papers  in  con- 
nection with  the  selznre  and  sale  nnder  the 
Hennen  execution,  I  found  that  lots  Nos.  1 
and  4  of  section  24,  township  11.  range  11, 
and  lots  Nos.  1  and  4  of  section  26,  T.  11, 
range  11,  were  not  legally  seised  and  adver- 
tised or  sold  under  tbe  Hennen  execution, 
and  that  the  tltlea  to  the  above  described 
lots  In  sections  24  and  25  are  still  my  prop- 
erty and  stand  in  my  name.   •  •  • 

"The  understanding  between  myself  and 
O.  A.,  Jr.,  was,  tbat  he  would  furnish  all 
the  cash  and  I  waa  to  adect  and  enter  tbe 
lands  on  our  Joint  account;  not  for  our  Joint 
interest  In  the  iffofita.  but  half  of  all  the 
acres  belonged  to  me.  for  my  trouble,  and  to 
be  entered  In  my  name  If  I  pleased.  I  enter- 
ed the  lots  1  and  4,  section  24.  T.  11,  R.  11. 
containing  100  acres,  lots  1  and  4,  section 
25,  T.  11,  R.  11,  containing  160  acres.  •  •  • 
Bndosed  I  send  you  a  correct  copy  from  the 
township  maps,  that  yon  may  see  at  a  glance 
how  the  lands  He  and  enable  yon  to  Judge 
correctly  of  tbe  matter.  I  also  send  you  a 
copy  of  the  notice  of  seizure,"  ete. 

Tbe  copy  of  the  map  referred  to  shows  die 
land  Actually  entered  to  be  the  land  here  In 

dispute,  and,  upon  the  notice  of 
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Ing  the  notice  addreaaed  to  Lswrence  In  the 
suit  of  Louisiana  State  Bank),  lAwrence 
wrote  to  BoTstow: 

"I  merely  send  yon  tlita  copy  that  yon  may 
see  tbat  they  have  descrlhed  the  lands— lots 
1  and  4,  Sec.  24,  township  11.  range  12;  lots 
1  and  4,  Sect.  26,  township  11,  range  12. 
There  Is  no  section  28  [24]  and  26  In  town- 
ship 11,  range  12.  We  only  want  Justice  and 
I  presume  yon  will  as  readily  do  me  Justice 
as  if  this  error  had  not  occurred.  I  merely 
s^d  it  to  you  to  see  f w  yourself." 

It  is  erldent  that  there  was  a  mlsunder-i 
standing  between  Lawraice,  upon  the  one 
side,  and  the  widow  and  executors  of  Ad- 
ams, upon  the  other,  as  to  the  ■  agreem«it 
pursuant  to  which  the  lands  bad  been  enter- 
ed. Lawrence  asserting  that  Adams  was  to 
famish  all  the  money,  and  that  be  (Law- 
rence), for  his  services  In  entering  the  lands, 
was  to  acquire  title  to  an  nndivided  half  in- 
terest therein;  and  the  position  of  the  oth£X 
parties  being  tbat,  whilst  Adams  was  to 
furnish  the  money,  It  was  to  be  re^rded, 
in  so  far  as  Lawrence  was  concerned,  as  in 
the  nature  of  a  loan,  and  that  Lawrence  was 
to  be  compensated  for  bis  sorlces  by  re- 
ceiving one-half  of  the  profits  which  might 
eventually  be  realized.  It  is  ateo  evident, 
in  view  of  the  fact  that  Lawrence's  Interest 
In  the  particular  property  here  In  question, 
tiie  whole  of  which  cost  less  than  f 1,000,  was 
sold  for  fl,260;  and  that  Mrs.  Adams,  as 
adjudlcatee,  paid  $783.86  in  cash,  whldi 
amount  went  to  the  satisfaction  of  the  Judg- 
ment against  Lawrence,  that  the  latter  came 
out  of  the  transaction  with  that  much  in  the 
way  of  clear  profit  He,  however,  as  we 
have  seen;  adopted  the  view  that,  whilst 
availing  himsdf  of  the  benefit  whltdi  be  had 
thus  received,  be  conld  also  utUise  tbe  error 
of  description  whidi  fae  had  discovered  to 
defeat  the  sale  from  which  that  benefit  had 
been  dolved.  In  1866,  tberefbre,  he  exe* 
cnted  an  instrument  pnrptntlng  to  convey 
tbe  land  in  qnestltm  to  Charles  N.  Black  as 
trustee  for  Frances  E.  Lawrence,  hla  wife, 
and  in  1872  he  made  the  following  todorae- 
ment  on  the  back  of  the  patent  tor  the 
aame,  to  wit: 

"This  certificate  of  land,  C  Adams  thought 
he  bought  under  Judgment,  but  he  did  not 
describe  the  lands  correctly,  therefore  they 
remain  my  property." 

In  18S0  Black  executed  an  instrument  pur- 
porting to  convey  the  property  to  "Townsend 
Lawrence,  as  trustee  of  Frances  B.  Law- 
rence, succeeding  to  said  trust,"  and  to  1882 
Lydla  E.  Lawrence,  acting  in  her  own  right, 
and  as  agent  of  Maggie  B.,  Bobert  B.,  Town- 
send,  and  Frances  B.  Lawrence,  conveyed 
said  pn^erty,  with  other  similar  tracts,  to 
the  defendant  Drews;  the  parties  named  as 
vendors  being  the  heirs  and  widow  of  H. 
B.  lAwrence,  and  tbe  consideration  of  the 
sale  being  50  cento  an  acre. 

This  Instrument  was  recorded  In  the  parish 
of  Iberville  shortly  after  It  was  executed. 


Drews  began  at  once  to  cut  timber  oa  the 
land,  and  the  plalntUCs  have  endeavored  to 
show  that  he  remained  in  poeaesslon  from 
that  time  until  the  filing  of  this  snit 

Upon  the  other  band,  it  is  reasonably  cer- 
tain that  at  least  from  1880  to  1887,  In- 
du^ve,  with  the  excei>tlon  of  a  few  years, 
the  property  was  assessed  to  Mrs.  Adams; 
•  who  alone  paid  the  texes.  It  also  apiiears 
that  dnrtog  part  of  that  period  there  was  an 
arrangement  between  Mr.  Denis,  reivesait- 
Ing  Mrs.  Adams  and  her  children,  and  first 
O.  A.  Bmsle,  and  later  J.  W.  AnsUn,  where- 
by the  lattee  were  authorised  to  cut  timber, 
on  terms  which  were  agreed  on.  Mr.  ^usle 
gives  the  following  testimony:  "I  was  elect- 
ed sheriff  of  this  pariah  in  1878,  and  took 
charge  of  my  office  in  1880,  and  was  sheriff 
tot  three  terms.  *  •  •  The  taxes  on 
these  lands  were  paid  cmtlnuonsly  during 
my  terms  of  ofllce  by  Mrs.  0.  Adams,  through 
Mr.  H.  Denis.  My  rccollectlim  is  not  very 
dear,  but  in  1890,  aqd  perhaps  previous  to 
that,  I  had  permission  from  Mr.  Denis,  r^re- 
sentlng  Mrs.  Adams,  to  remove  timber.  *  *  * 
I  believe  I  did  remove  some  timber  from 
tbese  lands.  I  cannot  say  how  much.  It 
has  been  so  long  ago.  No  one  else  paid  taxes 
on  these  lands  while  I  was  In  the  offlcei 
They  were  not  assessed  to  any  one  tiae. 
*  •  •  (Cross-Ex.)  I  recollect  a  lawsuit  I 
had  with  Ons  Drews.  It  was  for  200  [trees] 
or  more,  that  be  was  about  to  remove  from 
these  lands,  and  I  wanted  to  stop  bim.  It 
terminated  by  my  abandoning  it,  because  of 
Mr.  Denis  not  wanting  to  go  into  It,  because 
Mrs.  Adams  was  opposed  to  lawsuits.  Mr. 
Drews  took  tlie  Izees  off.  TbRt  was  in  1882— 
some  time  In  tbe  summer.  Mr.  IMrews  claim- 
ed the  lands,  and  I  claimed  them  tea  Mrs, 
Adams;  but  when  Mr.  Denis  refused  to  Join 
me  to  the  suit  fw  Mrs.  Adams,  of  conrse,  I 
bad  nothing  to  do  but  abandon  the  suit" 

There  Is  no  evidence  In  the  reccod  whlcb 
brings  home  to  Drews  knowledge  of  the  fact 
that  there  was  any  error  of  description  et- 
tbee  In  Lawrence's  admission  with  respect 
to  Adams'  interest  to  the  lands  which  bad 
been  altered  for  their  Jotot  account;  or  In 
tbe  assure  and  sale  under  execution  wtkore- 
by  Mrs.  Adams  acquired  the  interest  of  Imw- 
rence  in  the  lands. 

The  Judge  a  quo  rendered  Judgment  for 
the  plaintiffs  on  the  qnestlon  of  tttl^  but 
rejected  thdr  donand  against  Drewa  for  tbe 
value  of  the  timber  removed  by  him,  on  the 
ground  that  he  was  a  possessor  to  good  faith. 
The  defendanto  have  appealed,  and  the  plain* 
tiffs  pray  that  the  Judgment  be  amended  In 
the  latter  respect 

Opinion. 

In  view  of  the  platotlffs'  demand  for  the 
recovery  of  immovable  property,  which  they 
allege  to  be  In  his  possession,  it  wu  not 
only  competent,  but  necessary,  fbr  them  to 
make  Drews  a  party  d^ndant  and  it  la 

probable  tbat,  if  he  had  qadeirtAkm^Rd  set 
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np  title  In  himself  and  defend  Ills  poases- 
slon,  he  might  have  been  held,  in  the  Iber- 
TlUe  court,  tbougta  a  resident  of  St  Mary, 
for  the  pnrpoBes  of  the  nilzed  as  well  aa  of 
the  petitory  action.  Conceding,  hoverer. 
though  It  Is  none  too  clearly  eatahllstaed, 
that  he  was  In  actaal.  possession.  It  Is  nerer* 
thelesa  an  uncontroverted  fact  that,  long 
before  the  snit  was  filed,  he  had  sold  the 
land  to  the  Inmber  company  by  an  authentic 
act,  duly  recorded,  from  which  It  follows  that 
when  he  disclosed  the  name  of  the  owner 
there  was  nothing  left  of  the  suit  against 
blm.  save  the  claim  for  the  value  of  timber 
which  he  had  remored,  which  claim,  being 
segregated  from  the  claim  against  the  com- 
pany for  the  land,  and  in  view  of  the  fact 
that  he  was  a  possessor  lu  good  &lth,  could 
only  be  asserted  by  means  of  a  personal  ac- 
tion at  the  place  of  his  domicile.  We  are 
therefore  of  opbilon  that  after  a  defendant 
had  been  found,  capable  of  standing  In  judg- 
ment with  respect  to  the  titie  to  the  land, 
and  after  he  had  established  the  character  of 
his  posseaslon,  Drews*  pies  to  the  jurisdiction 
should  have  been  maintained. 

As  between  the  plaintiffs  and  the  heirs  of 
Lawrence,  the  written  admlsdons  of  the  lat- 
ter, and  the  oral  testimony,  received  without 
objection,  leaving  out  of  view  the  acknowl- 
edgment recorded  In  1853,  show  that  the 
property  here  claimed  was  acquired  by  Law- 
rence for  the  Joint  account  of  Adams  and 
himself;  and,  as  the  plaintiffs  are  the  hdrs 
of  Adams,  their  right  to  recover  to  the  ex- 
tent of  an  undivided  half  Interest  would  be 
beyond  controversy,  If  there  were  no  third 
person  ta  the  case.  And  the  same  may  be 
said  of  the  other  undivided  half  interest,  ac- 
quired by  Mrs.  Adams  at  the  sale  under  ex- 
ecution, since  neither  Lawrence  nor  his  heirs 
could  very  well  be  permitted  to  avail  them- 
selves of  the  error  in  the  description  of  the 
property  under  the  circumstances  here  pre- 
sented. 

We  have,  however,  to  deal  ^th  the  rights 
of  third  persons  who  are  not  aflTected  by  those 
circumstances.  In  1847  Lawrence  obtained  a 
title  from  the  state,  in  bis  own  name,  to  320 
acres  of  land  in  range  11  G.  In  1863  there 
was  placed  of  record  an  Instrument  purport- 
ing to  be  an  acknowledgment  by  htm  to  the 
effect  ttiat  be  had  acquired  certain  lots,  ag- 
gregating over  755  acres,  In  range  12,  and 
that  they  had  been  entered  fOr  the  Joint  ac- 
count of  himself  ^nd  C.  Adams,  Jr.  Tbe 
original  of  tills  Instrument  has  been  lost,  and 
there  is  no  direct  proof  that  it  was  executed 
by  Lawrence.  Conceding,  however,  argu- 
endo, that  It  was  so  executed,  and  tiiat  it 
was  not  only  suffldent  aa  a  notice,  but  Is 
eCTective  as  a  muniment  of  title,  it  Is  suffi- 
cient and  effective  only  wlQi  resfpect  to  the 
pn^erty  to  which  it  refers;  and  It  refers  to 
certain  tracts  described  as  situated  In  range 
12,  whereas  the  property  here  claimed  Is  sit- 
uated In  range  11.  If,  therefore,  the  defend- 
nnt  Drews  had  exhausted  bis  resources  in 


the  examination  of  tbe  title  to  the  propoiy 
which  he  was  about  to  buy,  he  would  have 
found  tbat  It  had  been  entered  In  the  name 
of  H.  SL  Lawrence,  that  it  had  been  patent- 
ed to  H.  B.  Lawrence,  and  tiiat  thwe  was 
nothing  whatever  on  tiie  public  records  to 
indicate  that  H.  B.  Lawrence  had  ever  dis- 
posed of,  or  that  any  one  else  was  Interested 
in,  it  What,  in  point  of  fact,  be  may  have 
known  or  suspected,  does  not  appear  Id  the 
record.  It  does  appoir  tbat  be  bought  tbe 
property  from  the  hdra  of  Lawrence,  placed 
his  titie  of  record,  went  into  possession,  and 
began  cutting  timber,  and  that  the  agent  of 
the  Adamses,  though  apprised  of  those  facts, 
and  made  aware  that  he  was  claiming  the 
property  as  owner,  declined  to  participate  In 
a  Bult  which  seems  to  have  been  brought  by 
a  licensee,  acting  under  his  authority,  for 
the  purpose  of  tesdng  the  matter;  and  the 
suit  was  accordingly  abandoned,  and  Drews 
went  on  cutting  timber,  and  el^t  years  later 
sold  the  property  to  tbe  Inmber  company, 
now  before  the  court  as  a  defendant. 

The  learned  Judge  of  the  district  eouct 
in  his  reasons  for  Judgment  says: 

"The  question  whether  Drews  was  In  good 
faith  is  principally  one  of  fact  There  is 
nothing  In  the  record  te  show  that  he  bad 
any  reason  to  doubt  that  his  titie  was  good, 
nutil  tbe  inatitntion  of  this  suit  The  error 
in  the  description  of  the  property  as  to  range 
was  calculated  to  mislead,  and  was  only 
made  manifest  on  the  trial  of  tills'  case. 
There  was  no  apparent  defect  on  tbe  &ce  of 
his  titie,  and  the  error  as  to  description  was 
only  discovered  by  circumstenees  and  evi- 
dence dehors  the  titie." 

We  concur  in  the  view  thus  expressed,  but 
It  seenu  to  us  that  the  necessary  deduction 
therefrom  Is  that  the  titie  acquired  by  Drews 
is  good,  or  at  least  that  It  is  not  shown  to  be 
bad,  since  the  question  Involved  is  not  wheth- 
er be  acquired  from  the  owner,  but  whether 
he  acquired  ftom  one  whom,  under  the  laws 
regulating  the  tradition  of  real  estete,  he  was 
Justified  hi  dealing  with  as  the  own«-;  and 
that  question  Is  answered'  in  the  affirmative 
when  it  Is  said  that  he  acted  In  good  faith, 
and  obtained  his  information  from  tbe  pubHe 
records.  The  case  of  Levy  t.  Ward,  33  La. 
Ann.  1033,  to  which  we  are  referred  by  the 
learned  counsel  for  the  plaintiffs,  Is  applica- 
ble hare,  but  not  In  the  sense  In  which  it 
was  hitended  to  be  applied.  In  that  case 
the  plaintiff  brought  suit  against  the  succes- 
sion of  Ward  for  the  correction  of  an  enor 
which  had  been  committed  in  tbe  description 
of  land  purchased  by  him  from  the  decedent 
and  a  third  person,  creditor  of  Ward's  suc- 
cession, havbig  a  Judicial  mortgage  on  the 
properly  to  be  affected.  Intervened.  There 
was  Judgment  in  the  district  court  In  favor 
of  tbe  plaintiff,  dismissing  the  Intervener, 
who*  with  the  defendant  appealed;  and  In 
this  court  the  Jndgmoit  appealed  from  was 
affirmed,  but  the  Chief  Justice,  aa  tbe  orgsi 
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"We  cannot  relieve  the  Interrener  from  tlie 
Jndxmoit  appealed  from,  first,  because  tbe 
matter  in  dispute,  under  the  tnterrentlon,  la 
Dot  appealable;  and,  second,  because,  even 
then,  the  anccession  of  Hope  [Intervener]  had 
no  interest*  Justifying  the  Intervention,  for 
the  reason  that  tbe  right  asserted  can  In  no 
manner  be  affected  prejudicially  by  the  Judg- 
ment In  this  case  on  the  Issue  of  title  be- 
tween Levy  and  the  estate  of  Ward  to  the 
land  on  which  the  succession  of  Hope  claims 
to  have  a  Judicial  mortgage,  resulting  from 
the  inscription,  before  Ward's  death,  oC  a 
money  Judgment  against  him." 

The  court  therefore  recognized  the  doctrine 
that  whilst  errors  In  description  may  be  cor^ 
rected,  as  between  tbe  parties  to  the  acts  in 
which  they  appear,  a  very  different  case  pre- 
sents itself  when  a  third  person  has  In  the 
meantime  acquired  rights  which  might  tie 
prejudiced  by  such  correction. 

These  conclusions  would  seem  to  point  to 
the  absolute  rejection  of  the  plalntlfFs' '  de- 
mands, but  It  is  plain  that  they  have  been 
unjustly  deprived  of  their  property,  and, 
wlillst  tbe  evidence  before  ns  does  not  Jus- 
tify us  in  holding  that  the  defendants  are 
to  blame,  the  fact  tliat  Drews  was  not  ex- 
amined and  did  not  testify  as  a  witness  in- 
duces us  to  leave  the  matter  open  for  fur^ 
ther  iDveetigailon,  should  the  plaintiffs  think 
proi>er  to  avail  thanselvn  of  the  opporta- 
nlty. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  rejecting  tbe  plain* 
tiffs'  demands,  as  in  case  of  oonsul^  and 
at  their  costs  In  both  courts. 


(110  L*.  M7) 

No.  14.654. 

BABBXK  T.  BCHWABTZENBERG  et  al.* 
■  (Supreme  Court  of  Iionisiaoa.    March  80, 

tJNDBRTUTOR-^APPOINTHBHT-TIITOR  AD  HOO 
-^fATURAL  TUTRIX— rORr&ITURB 
OF  OFFICE. 

1.  An  undertutor  mar  be  appointed,  though 
there  be  a  vacancy  {□  the  office  of  tutor,  and, 
wheo  BO  appoiuted,  ca&not  be  removed  without 
cause,  or  upoa  charges  which  are  not  sustained. 

2.  Where  there  is  an  nndertntor  competent  to 
act,  under  the  direction  of  tbe  court,  tbe  ap- 

fionitmeot  of  a  tutor  ad  hoc  to  take  proceedings 
ooking  to  the  appointment  of  a  tutor,  upon  the 
assumption  that  there  is  a  vacancy  in  the  tu- 
toFEiiip,  is  unauthorized. 

3.  The  natural  tutrix,  who,  In  contemplation 
of  a  second  marriage,  causes  a  family  meeting 
to  be  convened  for  the  purpose  of  deciding 
whether  she  shall  retain  the  tutorship,  does  not 
ipso  facto  forfeit  her  office  by  failing  to  have 
the  proceedings  of  such  family  meeting  homolo- 

S.teo,  or  by  failing  to  have  the  evidence  of 
e  mlnor*s  mortgage  recorded  against  the  pro- 
spective co-tutor,  before  the  celebration  the 
marriage. 
Provosty,  J.,  dissenttng. 
(Syllabus  by  the  CourL) 

^tahMrlDg  denied  Jua«  1^  UOI. 


Appeal  from  Fonrteratli  Judicial  Dtotriet 
Gomt,  Parish  of  jLTCjtiimt  Oiegorf  Hmtio 
Couvlllon,  Judge. 

Action  by  A.  TUlon  Barbln,  tntor  ad  hoe, 
against  G.  Scbwartzenberg  and  others.  Judg- 
ment for  plaintUf,  and  defendants  api»eaL 
Beversed. 

Adolph  J.  Lafargue  and  H.  0.  Bdwatdi^ 
for  appellants,  Adolph  Valery  Coco,  tat  ap- 
pellee. 

Statement 

HONBOB,  7.  In  June,  1901,  tbe  ptalntUB 
married  Adfile  Oolllebert,  a  minor,  and  he 
shortly  afterwards  Joined  her  in  an  action 
calling  rxjfon  hat  mother  to  account  for  the 
estate  Inherited  from  her  fotber,  of  which 
the  mother  was  In  posaesslon;  tbe  gronnda 
relied  on  being  her  emancipation  by  mar> 
rlage,  and  the  alleged  f&ct  that  ber  mother, 
having  contracted  a  second  manlage^  and 
having  failed  to  record  the  evidence  of  the 
minor's  mortgage  against  tbe  projier^  of  her 
second  husband,  had  forfeited  tbe  tutorship. 

Tbe  action  thus  brought  was  dismissed, 
this  court  holding  that  the  minor  bad  mar- 
ried without  the  consent  of  the  motlier,  and 
was  not  emancipated,  and  that  the  Issue  con- 
cerning the  allied  failure  of  tbe  co-tutor  to 
qualify  was  not  presented  by  the  record. 
GulUebert  t.  Grenler,  107  La.  614,  S2  South. 
238. 

In  the  present  snlt  the  plaintiff  alleges  that 
his  wife's  mother  and  the  bosband  of  flie 
latter  did  not  In  foct  cause  tbe  lnacripti<H& 
to  be  made  for  the  protection  of  the  minor, 
as  required  by  Olr.  Code,  art  255,  and  that 
tbe  tutorship  was  ^so  facto  forfeited,  but 
that  notwithstanding  such  forfdtur^  the 
former  tutrix  and  her  said  husband  rem^ 
tn  possession  of  tbe  minor's  estate,  and  that 
alleging  the  death  of  the  imdertntor  orl^nal- 
ly  appointed,  they  have  obtained  an  order  of 
court  appointing  (3barles  SChwartsenbesg  un- 
dertotor,  not  In  tbe  Interest  of  the  minu; 
but  to  embarrass  ber  and  to  aid  UiemselTea 
In  keeping  ber  out  of  her  proper^.  Be  fu^ 
ther  alleges  that  the  appointment  is  Inopera- 
tive, for  the  reasons  that  the  tutorship  was 
vacant  when  the  app^ntment  was  made, 
and  the  former  tutrix  and  her  husband  two 
onautborlzed  to  ask  tt.  and  that  a  tutor  and 
undertutor  should  now  be  appointed.  He 
therefore  prays  that  he  be  appointed  tutor 
ad  hoc  tor  the  purpose  of  the  suit;  that 
Charles  Schwartzenberg,  Marie  Genler,  "wife 
of  Alfred  J.  Mayer  (the  alleged  former  tutrix), 
and  Alfred  J.  Mayer,  ber  husband,  be  cited; 
and  that  there  be  Judgment  setting  aside  the 
appolutment  of  said  Schwartzenberg  as  un- 
dertutor, appointing  another  in  his  stead,  and 
ordering  the  convocation  of  a  family  meet- 
ing to  advise  with  reference  to  the  appoint- 
ment of  a  tutor.  Agreeably  to  the  prayer  of 
the  petition,  the  plalntUf  was  appointed  tutor 
ad  hoc,  and,  the  citations  having  been  serv- 
ed, the  defendants  fexu^ted— that  the  mlaoi 
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baa  &  tator,  co-tutor,  and  nndertntor,  r^n* 
lariy  appointed;  that  tlie  appointment  of  the 
plaintiff  as  tutor  ad  hoc  was  unauthorized, 
and  should  be  set  aside;  and  that  the  plain- 
tiff has  no  standing  In  court,  and  no  right 
to  prosecute  this  suit  This  exception  hav- 
ing been  overruled,  the  mother  and  step- 
father  answered,  affirming  that  they  are  the 
legal  IncnnUMnta  of  the  tutorship,  denying 
the  right  of  the  plaintlfl  to  question  their 
title  odlaterally,  and  pleading  the  allega- 
tions made  by  him  In  the  suit  previously 
brought  as  an  estoppel.  Th^  further  allege 
that  the  undertntor  was  regularly  appointed* 
and  Blu>uld  not  be  removed;  that  they  have 
always  provided  for  the  minor,  and  will  con- 
tinue to  do  so;  and  that  this  suit  Is  mali- 
cious, and  should  be  dismissed.  The  defend- 
ant  Schwartzenberg  also  answered,  daiylng 
that  he  was  appointed  to  farther  the  Inter- 
ests of  his  codefendanta  or  to  embarrass  the 
minor,  and  allegtaig  that  the  eat&te  of  the 
latter  Is  being  honestly  administered. 

It  is  admitted  that  aU  the  formaUtles  re- 
qoired  by  law  were  obaerred  In  the  orlghial 
conflrmation  of  the  natural  tutrix  and  ap- 
pointment of  the  undertntor,  npon  tbB  death 
of  the  minor's  father;  that  prior  to  ber  sec- 
ond marriage  the  tutrix  cauedd  a  family 
raeettnc  to  be  convened,  whiicb  decided  that 
she  be  retained  In  the  tutorship;  that  said 
proceedings  were  homologated  by  judgment 
of  tlie  court,  and  that  her  husband,  Alfred 
J.  Uayer,  thereafter  became  the  "co-tutor, 
under  the  law";  that  the  evidence  of  the 
mortgage  In  favor  of  t^e  minor  and  against 
her  st^fatha  was  not  recorded  previously 
to  the  homoh^atton  of  the  proceedings  of 
the  family  meeting,  but  was  recorded  ap<»i 
August  2%  1901;  that  the  undertntor  orig- 
inally appobtted  died,  and  that  Schwartzen- 
berg was  appointed  in  his  place,  upon  the 
application  of  Mr.  and  Mrs.  Mayer,  without 
notice  to  the  plaintiff  or  his  wlf^  and  has 
taken  the  oath  required  by  law;  and  that 
Mr.  and  Mrs.  Mayer  are  above  the  average 
In  point  of  Intelligence  and  business  capacity. 
It  is  shown  that  the  estate  of  the  minor,  has 
been  largely  Increased  under  the  present  ad- 
ministration, and  that  the  minor  la  abundant 
ly  secured.  The  plaintiff,  in  testifying,  pays 
the  following  tribute  to  the  undertntor  whom 
he  Is  seeking  to  remove,  to  wit:  "I  am  very 
friendly  with  Mr.  iSchwartzenberg.  I  regard 
him  highly  as  a  man,  and  he  is  friendly  with 
my  wife.  I  know  that  my  wife  calls  his 
wife  eoBsln.'* 

Opinion. 

It  will  be  observed  that  this  suit  has  a 
twof^  purpose,  via.,  to  remove  the  under- 
tator  and  have  another  appointed,  and,  pro- 
ceedlnc  npoQ  the  assumption  that  the  tutor- 
ship is  vacant;  to  have  provislw  made  to 
fiU  the  vacancy. 

The  grounds  relied  on  for  the  removal  of 
the  nndertutor  are  (1)  that  his  appohitment 
was  secured,  not  for  IJie  benefit  of  the  minor, 


but  to  fnrth«r  the  Interest  of  her  mother 
and  stepfather,  claiming  the  tutorship;  and 
(2)  that  the  appointment  is  inoperative,  be- 
cause made  at  a  time  when  the  tutorship 
was  vacant,  end  at  the  Instance  of  persona 
who  were  unautiiorlzed  to  ask  it 

No  evidence  was  offered  In  support  of  tiie 
first  ground,  but,  on  the  contrary,  it  was 
affirmatively  shown  to  have  no  support  In 
fact  And  the  second  ground  finds  no  sup- 
port in  law.  Assuming,  arguendo,  that  there 
was  a  vacancy  In  the  tutorship,  that  drcum* 
stance  abolished  neither  the  office  of  tutor 
nor  that  of  undertntor,  and  it  Is  plain  that 
there  may  be  an  undertntor,  thougb  there 
be  no  tutor.  In  fiict,  one  of  the  purposes  of 
the  law  in  providing  an  nndertutor  for  the 
minor  la  that  be  may  act  when  there  Is  no 
tutw,  may  cause  one  to  be  appointed,  and 
may  In  some  cases  approve  the  proceedings 
of  the  family  meeting  by  which  such  ap- 
pointment la  recommended.  Civ.  Code,  art. 
276,  279;  Succession  of  Marinovich,  105  La. 
110.  29  South,  SOO;  Succession  of  Filed,  lOG 
La.  276,  BO  South.  839. 

There  Is  no  question  In  this  case  as  to  the 
jurisdiction  of  the  court  by  wblch  the  under- 
totor  was  appointed,  and  it  la  Immaterial 
whom  such  appointment  was  suggested. 
This  being  the  case,  there  being  an  nnder- 
tutor legally  appointed  and  competent  to  act, 
the  law  Imposes  upon  him  the  duty  of  taking 
such  steps,  under  the  direction  ot  the  court, 
as  may  be  necessary,  in  the  Interest  of  the 
minor,  either  to  remove  the  tutor  or  to  have  - 
one  app<Mnted;  and.  In  the  absence  of  alle- 
gation or  proof  that  he  has  failed  so  to  do 
(even  assuming  that  such  action  could  then 
be  taken),  the  district  court  is  without  au- 
thority to  appoint  e  tutor  ad  hoc  to  discharge 
that  duty.  Welch  v.  Baxter,  45  La.  Ann. 
1062,  13  South.  629.  It  follows,  therefore, 
that  the  plaintiff  has  no  standing  to  Invoke 
the  action  of  the  court  upon  the  questlmi  of 
the  tutorship.  As  was  said,  however,  with 
r^ard  to  the  appointment  of  the  nndertutor, 
the  court  bad  jurisdiction.  If  there  was  a 
vacancy,  to  direct  that  the  necessary  steps 
should  be  token  to  fill  It;  and,  as  that  juris- 
diction has  been  exercised.  It  becomes  neces- 
sary to  toqnire  whether  the  condition  exists 
upon  wblch  It  depends. 

It  win  be  remembered  that  the  tutrix,  In 
contemplation  of  her  second  marriage,  cnuried.. 
a  family  meeting  to  be  convened,  by  which 
it  was  decided  that  she  should  remain  In 
office,  and  that  the  proceedings  were  homolo- 
gated before  the  celebration  of  ber  second 
marriage.  It  Is  said,  however,  that  the  tutor- 
dilp  was  Ipso  facto  forfeited  because  she 
failed,  before  the  celebration  of  the  mar^ 
rhtge,  to  record,  as  against  her  prospective 
husband,  the  evidence  of  the  minor's  mort- 
gage; and  this  view  of  the  matter  is  predicat- 
ed on  the  provisions  of  Act  No.  18,  p.  13,  of 
1882,  amending  and  re-enacting  article  255 
of  the  Olvll  Code,  and  reading  as  follows: 

"When  the  family  meeting  shall^ratain  the  j 
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motlier  In  Hie  tutorship,  her  second  husband 
becomes,  of  necessity,  the  co-tutor,  who,  for 
the  administration  of  the  property,  subse- 
quently to  his  marriage,  becomes  bound.  In 
soUdo.  with  his  wife,  and  his  estate  shall 
be  legally  mortgaged  as  a  security  for  that 
responsibility,  from  the  day  of  the  marriage: 
provided,  the  evidence  of  such  mortgage 
against  the  said  co-tutor  be  recorded,  accord- 
ing to  the  law  now  regulating  the  registry 
of  mortgages  against  tutors,  before  the  pro- 
ceedings of  the  family  meeting  can  be  homol- 
ogated: and  provided  further,  that.  If  said 
registry  Is  not  so  made,  then,  the  tutrix  and 
her  husband  shall  come  under  the  provisions 
of  the  precediug  article." 

The  penalty  provided  by  this  act  for  fail- 
ure to  record  the  minor's  mortgage,  then,  is 
that  "the  tutrix  and  her  husband  shall  come 
under  the  provisions  of  the  preceding  arti- 
cle," which  reads: 

"Art.  254.  If  the  mother,  who  Is  tutrix  to 
her  children,  wishes  to  marry  again,  she 
must,  previous  to  the  celebration  of  the  mar- 
riage, apply  to  the  Judge,  In  order  to  have  a 
meeting  of  the  family,  for  the  purpose  of  de- 
ciding whether  she  shall  remain  tutrix.  .  If 
she  shall  neglect  to  call  such  meeting,  she 
shall  be.  Ipso  facto,  deprived  of  the  tutorship, 
and,  together  with  her  husband,  shall  he  an- 
swerable, in  solldo,  for  all  the  consequences 
of  the  mal •administration  of  the  tutorship 
unduly  kept  by  her,  and  the  estate  of  the 
husband  shall  be  legally  mortgaged  as  se- 
curity for  that  responsibility  from  the  day 
that  the  mortgage  has  been  inscribed  In  the 
manner  required  by  law." 

We  therefore  find,  upon  bringing  the  tutrix 
and  her  husband  "under  the  provisions"  of 
this  article,  that  the  condition  upon  which 
the  penalty  of  forfeiture  Is  Incurred  is  thus 
stated:  "If  she  shall  neglect  to  call  such  a 
meeting."  No  doubt,  the  further  condition 
might  have  been  added,  "and  to  have  the 
proceedings  thereof  duly  homologated";  but 
it  was  not,  and  the  courts  have  no  authority 
to  supply  it,  the  more  particularly  when  we 
consider  that,  by  the  language  of  the  law, 
the  family  meeting  la  to  be  convened  "for 
the  purpose  of  deciding"  whether  the  mother 
shall  retain  the  tutorship  of  her  children. 

This  view  of  the  question  was  somewhat 
considered  In  an  early  case.  In  which  "the 
defendant  denied  that  the  wife  had  been 
legally  retained  in  the  tutorship  on  her  sec- 
ond marriage."  In  overruling  this  plea,  the 
court,  through  Judge  Martin,  said: 

"It  appears  that  the  plaintiff,  before  ber 
second  marriage,  provoked  a  family  meeting, 
and  was  maintained  by  It  In  the  tutorship  of 
her  minor  daughter,  but  this  court  has  been 
unable  to  find  the  evidence  of  the  homologa- 
tion of  the  proceedings  of  this  family  meet- 
ing in  the  record.  The  XiOulsIana  Code  pro- 
Tides  that  the  tutrix  shall  be  deprived  of  her 


tutorship.  Ipso  facto,  If  sfae  marries  wlUiout 
having  provoked  a  family  meeting  to  retain 
her  in  the  tutorship.  This  Is  an  afSrmatlve 
pregnant  with  a  negative— that  her  marriage, 
after  she  has  provoked  a  family  meeting, 
does  not  deprive  her  of  the  tutorship.  If  the 
family  meeting  maintains  her  in  the  tutor- 
ship, and  the  Judge  homologates  the  proceed- 
ings, It  is  clear  that  her  right  to  the  tutor- 
ship will  not  be  Impaired  by  the  marriage. 
If  the  meeting  declines  to  retain  her  In  the 
odice.  It  Is  equally  clear  that  this  circum- 
stance will  authorize  her  destitution.  But 
perhaps  this  destitution  must  be  pronounced 
contradictorily,  because  the  law  has  not  said 
that  It  shall  lake  place,  ipso  facto,  as  in  case 
of  neglect  to  call  a  family  meeting."  Rachal 
et  al.  T.  Rachal's  Heirs  et  al.,  10  La.  454. 

If  this  be  a  correct  Interpretation  of  the 
law— and  it  seems  to  us  to  be  so— It  may  be 
conceded  that  the  homologation  of  the  pro- 
ceedings of  the  family  meeting  in  the  instant 
case  was  without  effect,  as  having  preceded 
the  registry  of  the  minor's  mortgage,  in  vio- 
lation of  the  act  of  1882;  and  yet  the  tutor- 
ship was  not  forfeited,  because,  whilst  fail- 
ure to  comply  with  the  law  in  that  respect 
may  perhaps  be  a  sufficient  reason  for  the 
destitution  of  the  tutrix,  In  an  action  brought 
tor  that  purpose,  the  law  has  not  said  that  It 
will  operate  such  forfeiture,  as  in  case  of  n^- 
lect  to  convene  a  family  meeting. 

Considering  the  question  from  another 
point  of  view,  it  will  be  observed  that  the 
act  of  1882  does  not  provide  that  in  the  event 
of  her  failure  to  record  the  minor's  mortgsge 
the  tutrix  shall  Incur  the  penalties  Imposed 
by  the  preceding  article  for  failure  to  con- 
voke a  family  meeting,  but  it  declares  that 
in  such  case  "the  tutrix  and  husband  shall ' 
come  under  the  provisions  of  the  preceding 
article,"  which  language  affords  no  authority 
for  the  extension  of  **the  provisions  of  the 
preceding  article"  to  any  other  cases  tiun 
those  contemplated  by  them. 

In  order,  however,  to  meet  the  view,  pre- 
sented with  great  force  by  the  learned  coun- 
sel for  the  plaintiff,  It  would  be  necessary 
to  hold  that  the  tutrix  and  her  husband  are 
not  only  "under  the  provisions  of  the  preced- 
ing article,"  but  that  they  are  also  still  under 
the  act  of  18S2.  In  other  words,  we  should 
be  obliged  to  make  up  a  penalty  by  combin- 
ing the  two  laws,  when  by  the  terms  of  the 
governing  statute  the  parties  are  relegated  to 
the  exclusive  dominion  of  the  one.  And  this, 
for  the  reasons  stated,  we  do  not  feel  at  lib- 
erty to  do. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Ju^ment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that  tb» 
demand  of  the  plaintiff  be  rejected  and  tUs 
suit  dismissed  at  bis  cost  In  both  eonrti. 

FBOTOSTT,  Jh  dlBsenta. 
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JAOKSON  T.  BTATB. 

(Siqircnie  Court  of  Alabama.  Jans  4,  190B.) 

UaCBNT-INSTRnCTIONS-TAKINO  IN  PRHB- 
ENCB  O^*  OTHERS. 

1.  In  a  proiecntion  tor  larceoy  ot  a  cov,  it 
appeared  that  the  cov  waa  taken  In  the  Rtter- 
DOOD,  and  waa  branded  bv  defendant  with  bia 
mark  next  niorni&ir>  Beld,  that  a  charge  to 
teqnit  if  the  jury  b«liered  that  defeodant  mark- 
ed the  cow  under  the  impreBaioD  that  it  waa 
hia  waa  properly  TAfaaed. 

2.  The  fact  that  defendant  took  the  cow,  a]- 
lesred  to  have  been  atolen,  in  tiie  preaenee  ot 
euers,  did  not  shrw  that  the  taking  waa  not 
larceny. 

3.  An  instruction  that  the  fact  that  the  cow 
alleged  to  have  been  atolen  waa  taken  in  the 
presence  of  others  was  erideuce  that  it  was 
only  a  civil  trespaas,  and  not  a  crime,  la  mere 
argument. 

Appeal  from  City  Court  ot  Mwtgomery; 
William  H.  Thomaa,  Judge. 

Iieroy  Jackson  wag  convicted  of  larceny 
of  a  cow,  and  appeals.  Affirmed. 

On  the  trial  of  tbe  case  the  evidence  for 
the  state  tended  to  show  that  the  cow  al-  J 
leged  to  bare  been  stolen  by  the  defendant 
was  In  a  pseture;  that  tbe  defendant  took 
the  cow  from  the  pasture  one  afternoon  and 
drove  ber  to  his  home;  that  aald  cow  was 
not  marked  at  the  time  she  was  taken  from 
tbe  pasture  by  tbe  defendant;  that  tbe  next 
morning,  after  taking  the  cow  from  tbe  pas- 
ture, tbe  defendant  marked  ber  and  put  her 
In  another  pasture.  Tbe  ownership  of  the 
cow  taken  by  the  defendant  was  proved  as 
laid  iL  tbe  Indictment  There  was  evidence 
Introduced  by  the  defendant  tending  to  show 
that  tbe  cow  taken  by  him  was  very  much 
like  a  cow  owned  by  bis  wife;  that  be 
could  not  And  tbe  cow  owned  by  his  wife, 
and,  going  to  tbe  pasta  re,  took  the  cow  al- 
leged to  have  been  stolen,  in  the  presence 
of  other  peoide,  and  drove  ber  to  his  home, 
believing  that  it  was  bis  wife's  cow;  and 
that  be  marked  ber  with  bis  mark.  There 
was  other  evidence  introduced  tending  to 
sbow  that  tbe  defendant  and  his  wife  owned 
two  cows,  and  that,  before  tbey  were  turned 
out  to  run  at  large,  he  marked  each  of  the 
cows.  The  defendant,  as  a  witness  In  his 
own  behalf,  testified  that,  when  he  marked 
tbe  cow  which  was  taken  by  bim  from  the 
pasture,  be  thought  it  was  his  cow,  and,  that 
the  cow  which  he  had  previously  marked 
was  not  his  cow.  Tbe  defendant  requested 
tbe  court  to  give  to  the  Jury  tbe  following 
charges,  and  separately  excepted  to  tbe 
Courtis  refusal  to  give  each  of  them  as  asked: 
**{T)  If  the  Jaiy  belteve  all  the  evidence,  they 
mast  acquit  the  defendant  (S)  It  the  Jury 
beUere  that  Leroy  Jackson,  when  be  marked 
tbe  first  cow,  believed  the  first  cow  was  bis 
cow,  and  afterward,  when* he  went  ont  to 
took  for  Us  eow,  he  found  a  cow  that  was 
SvMt  like  his  cow,  and  be  then  honestly  be- 
lieved be  had  prerkrasly  marked  the  wrong 
cow.  and  marked  tbe  last  cow  under  this 
belief,  yon  diooKI  acquit  tiie  defendant 
I  cliaxve  yon,  gentlemen  <tf  the  Jury,  that 
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the  fact  and  dreumBtance  that  tbe  property 
or  cow  alleged  In  the  Indictment  to  have 
been  stolen  was  taken  open  and  notorious- 
ly and  In  tbe  presence  of  others  by  tbe  de- 
fendant carries  with  it  evidence  that  the 
taking  was  only  a  dvll  trespass,  and  not  a 
crime.** 

U  A.  Sanderson  and  Hill  ft  Hill,  for  ap> 
pellant  Massey  WUaon,  Atty.  Gen.,  Cor  the 
State. 

McCLBLLAN,  0.  J.  Tbe  cow  charged  to 
have  been  stolen  by  the  defendant  was  tak- 
en and  carried  away  by  him  the  aftmioon 
before  the  morning  on  which  he  marked  it. 
He  might  of  course,  have  been  guilty  of 
feloniously  taking  and  carrying  away  the 
animal  of  another  on  that  afternoon,  and 
still  have  come,  by  the  next  morning,  when 
be  marked  it,  to  believe  that  It  was  bis  own 
or  bis  wife's.  In  other  words,  the  Jury 
were  not  bound  to  acquit  blm  of  tbe  larceny 
charged  upon  tbe  conclusion  by  them  that 
some  time  after  the  caption  be  entertained 
the  belief  that  the  cow  belonged  to  him. 
Charge  8  requested  by  tbe  defendant  was 
therefore  properly  refused. 

Tbe  general  charge  and  charge  9  request- 
ed by  the  defendant  proceed  on  the  nnwar- 
nnted  asaumption  .of  law  that  larceny  can- 
not be  predicated  of  a  taking  and  asporta- 
tion In  tbe  presence  of  others.  Bonner  v. 
State,  126  Ala.  48,  27  South.  78B;  Talbert 
V.  State,  12t  AU.  88,  26  South.  690.  In  so 
far  as  charge  9  asserts  that  tbe  openness  of 
the  caption  Is  evidence  that  the  taking  was 
"a  civil  trespass,  and  not  a  crime,"  It  is  a 
mere  argument 

Affirmed 


(UT  Ala.  SSO) 

BESSEMER  SAVINGS  BANE  T.  BOSBK- 
BAUM  OBOGEBT  GO. 

(Supreme  Oonrt  of  Alabama.  June  8, 190B.) 

PARTNERSHIP  —  TRANBFBR  OF  ASSBTB  — AS- 
SUMPTION or  UABIUTIBS-rACTION  AGAINST 
TRANSFEREE— RIGHT  TO  SUE— PL.BADINO— 
DBliURRBR-QROUNDS, 

1.  A  complaint  In  an  action  to  recover  from 
defMidanta  on  a  note  executed  by  a  firm,  alleg- 
ing that  the  film  was  Indebted  to  plaintiff  on 
the  note  and  thereafter  sold  out  Its  Dualness  to 
defendants,  and  that  one  of  the  CMiaideratioDa 
for  the  sale  waa  that  defendants  would  assmne 
all  the  firm's  liabilities,  which  included  tbe  note 
sued  00,  stated  a  sufflcieot  cause  of  action 
against  defendants. 

2.  It  waa  not  material  that  the  agreement  by 
which  defeudaut  aaaouMd  payment  of  the  note 
was  not  lo  writing. 

3.  Where  a  transferee  of  a  firm's  buslnesa 
contracted  to  asanme  the  firm's  Indebtedness  as 
a  part  of  fb«  consideraticHi  for  tbe  transfer,  the 
holder  of  a  firm  note  which  was  a  pnt  of  such 
indebtedoesB  was  entitled  to  sos  the  transferee 
to  enforce  aucb  agreement 

4.  Where  a  complaint  In  an  acOon  to  recover 
on  a  firm  note  against  a  transferee  of  tae  firm's 
boBiuesa  stated  a  auOlcient  cause  of  action  on 
the  note,  an  objection  that  plaintiff  waa  not 
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entitled  to  ncorer  costi  tad  ■tttmar's  fM 
could  not  be  iirg«d  by  demitner  to  the  oom^ 
plaint. 

Anwal  from  Olty  Oonrt  of  BesMmer;  B.  O. 

Jonee,  Judge. 

Action  by  tbe  Bessemer  SaTlngs  Bank 
against  tbe  Rosenbanm  Grocery  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.  Reversed. 

The  complaint,  as  amended,  was  In  words 
and  figures  as  follows:  *^he  plaintiff  claims 
of  the  defendant  tbe  ram  of  one  bnndred 
and  twenty-nine  dollars  and  four  cents 
(fl29.04),  wltb  tbe  Interest  thereon  from  tbe 
20th  day  of  November,  1901,  for  tbis:  tbat 
Sapp  and  Hagler,  a  recent  partnership,  were 
indebted  to  the  plaintiff  In  the  sum  of  one 
hundred  dollars,  evidenced  by  a  promissory 
waive  note,  dated  the  24th  day  of  April, 
1901,  and  due  on  tbe  20th  day  of  August, 
1001,  which  said  note  tell  due  and  was  un- 
paid, and  plaintiff  obtained  a  judgment  there- 
on, on  the  said  20th  day  of  November,  1901. 
And  plaintiff  avets  that  in  said  notes  said 
Sapp  and  Hagler  agreed  to  pay  an  costs  of 
collection  and  attorney's  fees,  and  tbat  the 
prindpal  and  interest  up  to  the  said  20tb  day 
of  November,  1901,  with  the  conrt  costs  and 
attorney's  fee,  amounted  to  said  sum  of  one 
hundred '  and  twoity-nlne  dollars  and  torn 
cents.  And  plaintiff  avers  tbat  said  Sapp 
and  Hagler  sold  ont  their  said  bnstaieas  to 
the  defendants,  and  one  of  the  consUmtlons 
of  said  sale  and  purchase  by  and  between 
said  Sapp  &  Hagler  and  the  defendants  was 
that  said  defendant  Should  assiune  and  pay 
all  of  tbe  liabilities  of  said  Sapp  ft  Hagler, 
and  at  the  time  ct  said  pnrcbase  by  the  de- 
fendants said  sum  herein  sued  for  was  one 
of  tbe  llaMIItles  of  said  Sapp  &  Hagler.  And 
plaintiff  avers  tbat  said  def^dants  entered 
into  a  written  omtract  and  agreement  and 
promise  to  pay  all  of  tbe  liabilities  of  tbe 
said  Sapp  ft  Hagler,  In  words  snd  figures  as 
follows,  to  wit: 

"  The  State  of  Alabama,  Jdfwson  Ooim- 
ty.  This  is  to  certify  tbat  for  and  In  condd- 
eratlon  of  ^7)  notes  of  WllUs  and  Edwards 
said  notes  aggregatli^  the  amount  of  fS,- 
600.78  paid  In  hand  this  BQi  day  of  October, 
1001,  we  hereby  sell  and  transfof  unto  Wil- 
lis and  Edwards  the  entire  stock  of  merchan- 
dise, furniture,  fixtures,  horses,  wagons,  har^ 
ness,  aecounto  on  books,  notes  and  all  assets 
formerly  In  the  name  of  Sapp  ft  Hagler.  It 
is  further  understood  and  agreed  tbat  tbe 
firm  of  Bosenbaum  Grocery  Company  as- 
sumes all  liabilities  of  Sapp  ft  Hagler  and 
transfers  said  stock  of  merchandise,  furni- 
ture, fixtures,  horses,  wagons,  harness,  ac- 
counts, on  books,  and  notra  free  from  any 
and  all  Indebtedness.  [Signed]  Bosenbaum 
Grocery  Oomiiany,  per  8.  I.  Bosenbaum. 

"  'Sworn  to  and  subscribed  before  me  this 
2l8t  day  of  October,  1001.  [Signed]  W.  P. 
Golson.  Notary  Public.   [Notarial  Seal.]' 

"And  plaintiff  avers., that  at  time  It 
brought  suit  upon  said  note,  *and  at  the  time 


said  Judgment  was  rendered  on  said  origtoal 

note  vs.  San»  ft  Hagler,*  tt  was  not  aware 
that  said  defendants- bad  assumed  and  agreed 
and  promised  to  pay  all  of  the  liabilities  al 
said  Sapp  ft  Hagjer  as  aforesaid;  'but  that 
the  moment  It  found  ont  or  became  aware  of 
the  fiact  that  tbe  defendant  Bosenbaum  Gro- 
cery Company,  had  so  assumed  the  debts  trf 
said  Sapp  ft  Biagia,  tt  then  and  then  ceased 
to  look 'to  said  Sapp  ft  Hagler  ftn-  the  p^- 
ment  of  said  debt,  tboeby  discbar^ng  them, 
and  looked  solely  from  thence  to  said  Bosen- 
baum Grocery  Company,  tbe  defendant,  for 
tbe  payment  of  said  debt'  And  plaintiff 
avers  that  said  defradants  knew,  at  the  time 
they  assumed  and  agreed  to  pay  all  of  tbe 
liabilities  of  the  said  Sapp  ft  Hagler,  that 
said  note  was  owing  by  said  firm.  And 
plaintiff  avers-  that  said  sum  of  1120.04  was 
due  and  payable  on  the  said  20th  day  of  No- 
vember, 1001,  and  la  still  due,  with  tbe  Intei^ 
est  tiiereon,  and  defmdsnts  have  often  been 
requested  to  pay  aald  sum,  but  have  fsUed 
and  reused  to  do  so,  wherefore  this  sidt" 

To  this  complaint  tbe  d^endant  demurred 
upon  the  following  grounds:  **0)  Tor  that 
the  suit  Is  upon  an  aipreement  to  pay  tbe 
existing  debt  of  a  third  person,  and  the  con- 
sideration tor  making  said  agreement  Is  not 
averred  to  have  been  expressed.  CO  ^ 
that  the  copy  of  the  agreement  sued  <m  Shows 
that  the  eonsidantion  for  making  Qie  same 
was  not  repressed.  0)  Fw  that  tbs  cun> 
plaint  shows  that  ttie  agreement  sued  on  Ss 
to  pay  the  listing  debt  ct  a  third  person, 
and  falls  to  show  tiut  the  oonsideratlcm 
upon  which  It  was  made  Is  set  out  in  said 
agreement  (4)  For  that  the  agreement  set 
out  in  said  complaint  and  sued  on  does  not 
sbow,  that  this  defondant  agreed  to  pay  tiie 
note  sued  on.  0S)  For  Oat  tbe  agreemoit 
sued  on  shows  tbat  this  defendant  did  not 
agree  to  pay  the  debt  sued  tm.  (S)  For  tbat 
it  is  not  shown  how  or  In  what  way  plain- 
tiff 'Is  damaged.  (7)  DtfSndant  demurs  to 
that  part  of  Bald  complaint  which  tMmt 
conrt  c<wtB  and  attorney's  fees  expended  snd 
Incurred  In  the  prior  suit  on  the  note  soed  on, 
wMch  are  averred  to  have  been  included  In 
the  Judgment  rendered  tiiereon  on  the  2001 
day  of  November,  1001,  because  the  same  are 
not  recoverable  to  this  suit" 

3.  A.  Bstes  and  W.  K.  Smith,  for  appelant 

TYSON,  J.  The  compUtot  which  oon- 
nrisea  a  slni^e  count  seems  to  count  on  two 
promises  by  defendanto  to  pay  fb%  debts  of 
Sapp  &  Hagler^-one  made  by  12iem  to  Sapp 
ft  Hagler  In  consldwatlon  of  a  sale  of  tbdr 
business  to  them,  and  tbe  other  nude  to 
Willis  &  Ildwsids  bi  conslderatton  of  th^ 
purchase  of  the  asseto  formerly  in  the  nsme 
of  Sapp  ft  Hagler  frmn  than.  The  first  of 
these  promises  is  not  alleged  to  be  to  wrltins 
expressing  the  consideration,  while  tbe  sec- 
ond is  shown  to  be  to  writing,  whldi  wrtttos 
Is  set  out'  in  hisc  verba.  This  snrond  promise 
may  be  entirely  eliminated,  .and  Jiw^-ciont 
Digitized  by  V^TX5ylC 
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woalct  Bttl]  state  «  good  cease  of  action,  a 
perfectly  valid  obHgatloD  on  tbe  part  of  the 
defendants  to  pay  the  debt  of  tbe  plaintiff, 
and  was  not  subject  to  any  of  the  gronnds  of 
tbe  demurrer  porpOTting  to  go  to  tbe  com- 
plaint In  Its  entirety.  It  is  of  no  conse- 
quence whether  that  promise  was  oral  or 
written.  McKenzle  t.  Jackson,  4  Ala.  230; 
Cameron  t.  Glaiie.  11  Ala.  259;  Martin  t. 
Black's  Bz'rs,  21  Ala.  721;  Mason  t.  Hall, 
30  Ala.  599;  ShotweU  t.  Gllkey's  Adm'rs,  31 
Ala.  724;  Qodden  t.  Plerson,  42  Ala.  370; 
Bnrkbam  v.  Mastln,  C4  Ala.  122;  Graves  t. 
Shotman,  C9  Ala.  406;  Locke' t.  Humphries, 
60  Ala.  117;  Coleman  t.  Hatcher,  77  Ala. 
217.  Tbe  right  of  the  plaintiff  to  enforce  tbe 
promise  Is  thoroughly  well  settled.  Henry 
T.  Murphy,  S4  Ala.  243;  Xoung  t.  Hawkins, 
74  Ala.  370;  Dlmmlck  t.  Register,  92  Ala. 
458,  9  South.  79;  Ooleman  t.  Hatcher,  supra. 

Whether  the  other  portion  of  tbe  com- 
plaint, which  seems  to  count  upon  the  second 
promise,  was  subject  to  any  of  the  grounds 
of  tbe  demurrer,  it  Is  unnecessary  to  decide. 

The  ground  of  demurrer  going  to  that  part 
of  tbe  complaint  which  seeks  to  recover  costs 
and  attorney's  fees  should  hare  been  over- 
ruled. A  demurrer  most  challenge  the  suffi- 
ciency of  the  count  as  a  whole,  and  Is  not 
tbe  proper  mode  of  evoking  a  decision  of  the 
conrt  as  to  the  right  of  tbe  plaintiff  to  re- 
cover these  Items.  If  not  recoverable,  tbe 
proper  way  to  raise  tbe  objection  is  by  mo- 
tion to  strike,  or  by  objection  to  evidence, 
or  by  reqoeat  for  proper  InstroctiDiis  to  tbe 
Jury. 

Tbe  coort  committed  an  error  In  sustain- 
ing tbe  demmrer  to  the  complaint,  and  the 
Judgment  mnst  be  rerafled  and  tha  cavie 
remanded. 

Berersed  and  rttnanded. 


<1I7  Ala.  m 

JACKSON  V.  STATU. 

Supreme  Court  of  Alabama.  June  8,  1903.) 

cruonal  law— ttbino  abusivb  lancktaob 
— imdicthxnt-stjfficienct— evz- 

dkncb- conclusions. 

1.  An  Indictment  for  using  abusiTe,'  iusnlt- 
Ing,  or  obscene  langaase,  which  follows  the 
pr^cribed  form  (Cr.  Code,  p.  824,  form  3)  by 
Rtatiog  that  defendant  had  nsed  such  language 
in  the  pr«seoce  or  hearing  of  a  woman,  is  Buf- 
ficient,  the  words  "female"  and  "woman"  be- 
ins  lu  SDcb  case  identical  In  meaning. 

2.  On  a  prosecution  for  using  abusive  or  In- 
sulting language,  a  witness  for  the  prosecution 
may  repeat  the  lant^age  uned  by  defendant,  but 
cannot  state  tliat  it  was  abosive  or  insnltiiig. 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty; John  P.  Hubbard,  Judge. 

Clem  Jackson  was  convicted  of  using  abn- 
slre  and  Insulting  language,  and  he  ai^>ealB. 

Berersed. 

The  appellant  in  this  case  was  tried  and 
convicted  under  the  following  Indictment: 
"The  grand  Jury  of  said  county  charge  that 


before  tbe  finding  of  this  indictment,  Clem 
Jackson  made  use  of  abusive.  Insulting,  or 
obsceue  language  In  the  presence  or  bearing 
of  a  woman,  against  tbe  peace  and  dignity  of 
the  state  of  Alabama."  To  tlils  Indictment 
tbe  defendant  demurred,  upon  tbe  ground 
that  It  avers  that  the  abusive,  Insulting,  or 
obscene  language  was  nsed  In  the  presence 
or  bearing  of  "a  woman,"  Instead  of  averring 
that  such  language  was  used  In  the  presence 
or  bearing  of  "a  female." 

Espy  &.  Farmer,  for  appellant  Masaoy 
WUson,  Atty.  Gen.,  for  the  State. 

DOWDKLL,  J.  The  Indictment  In  this 
case  follows  the  form  prescribed  In  the  Code. 
Cr.  Code,  p.  324,  form  No.  3. 

The  court  properly  overruled  the  defend- 
ant's demurrer.  In  Meyers  v.  State,  84  Ala, 
11,  4  South.  291,  it  was  held  that  the  words 
"female"  and  "woman"  were  identical  In 
meaning,  and  an  Indictment  nalng  eitbw  was 
sufficient 

The  witness  Coy  Thompson  was  asked  by 
tbe  solicitor,  "Did  you  hear  the  defendant 
use  any  abusive  or  Insulting  epithet  to  Will 
Davis?"  This  question  was  objected  to  by 
the  defendant,  and  tbe  objection  was  over- 
ruled by  tbe  court,  to  which  ruling  the  de- 
fendant excepted.  Tbe  witness  then  answer- 
ed "Yes,"  which  answer  tbe  defendant  moved 
to  exclude,  and,  the  motion  being  overruled, 
the  defendant  excepted.  In  these  rulings  tbe 
court  was  in  error.  As  to  whether  the  de- 
fendant used  abusive  or  insulting  language  or 
"epithet"  was  a  fact  in  issue— tbe  Issue  the 
Jury  was  called  to  try  and  decide.  The  ques- 
tion called  for  the  opinion  or  conclusion  of 
the  witness  as  to  whether  tbe  language  used 
by  the  defendant  to  Will  Davis  was  Insult- 
ing or  abusive,  and  the  answer  to  the  ques- 
tion waa  but  the  expression  of  that  opinion. 
The  witoess  had  already  testified  that  be  did 
not  remember  the  language  used;  non  con- 
stat, if  he  had  remembered  and  repeated  the 
language,  it  might  have  been  shown  that 
what  in  tbe  opinion  of  the  witness  was  an 
'■abusive  or  Insulting  epithets*  was  not  in 
fact  such. 

The  case  of  Morris  t.  State.  84  Ala.  457, 
4  South.  628,  la  similar  In  principle.  In  that 
case  tbe  defendant  was  indicted  for  disturb- 
ing religious  worship,  and  It  ,  was  decided  by 
this  court  that  it  was  error  to  permit  the 
witness  to  state,  against  the  objection  of  the 
defendant  that  the  congregation  was  disturb- 
ed by  the  defendant;  boldbig  that  the  wit- 
ness should  have  stated  what  was  said  or 
done  by  the  defendant,  and  leaving  it  to  the 
Jury  to  determine  whetber  or  not  tbe  congre- 
gation was  disturbed  by  what  the  defendant 
did  or  said.  For  the  error  pointed  out,  the 
Judgment  of  the  conrt  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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(137  Ala.  481) 

PREBMAN  T.  SLOSS  SHEFFIELD  STEEEL 
&  IRON  CO. 

(Supreme  Court  of  Alabama.  Jane  2,  1903.) 

IIASTBR  AND  SBRVANTT^INJURIES  TO  8BRV- 
ANT-8UPERINTENDBNCB-FBL- 
.LOW  SERVANTS. 

1.  Plaintiff  was  employed  by  defendant  as 
fireman  of  a  steam  shovel  operated  by  &u  ea- 
gineer  also  employed  by  defendant.  The  shorel 
was  moved  back  and  forth  by  the  operation  of 
the  engine,  which  was  a  part  of  the  necessary 
mining  equipment.  It  was  alleged  that  the 
engineer  had  superintendence  of  the  steam 
shovel,  and  that,  through  his  negligence  in  mch 
superintendence,  plaintiff  was  injured  by  hia 
moving  the  steam  shovel  without  giving  plain- 
tiff notice  of  his  intention  to  do  Bo.  Held,  that 
the  engineer's  act  in  moving  the  steam  shovel 
was  a  part  of  his  duty  as  plaintiff's  fellow  serv- 
ant, and  not  as  exercise  of  superintendence 
over  the  same,  and  hence  plaintiff  was  not 
entitied  to  recover. 

Appeal  from  Circuit  Court,  Franklin-  Coun- 
ty; Ed.  B.  AlmoD.  Judge. 

Action  by  James  G.  Freeman,  by  bis  next 
frteud,  against  the  Sloss  Sheffield  Steel  &  Iron 
Company.  From  a  Judgment  In  favor  of  de- 
fendant on  plaintifTs  refusal  to  amend  his 
complaint  after  the  sustahilug  of  a  demurrer 
thereto,  plaintiff  appeals.  Affirmed. 

The  complaint,  as  ortginaIl7  Hied,  contain- 
ed but  one  count,  which  averred  Uiat,  at  the 
time  ot  receiving  the  Injuries  complained  of, 
fbe  defendant  was  engaged  In  the  bnalness 
of  (»nducting  and  working  certain  iron  ore 
mines,  and  In  the  condnct  of  said  mines  used 
and  operated  a  certain  machine,  known  as  a 
"steam  shovel";  that  the  plaintiff  was  in  the 
employment  of  the  defendant  as  a  fireman 
fbr  the  steam  ens^ne  attached  to  the  steam 
shovel,  means  of  which  the  steam  shovel 
was  moved  and  operated;  that,  as  snch  fireman 
of  said  engine,  it  was  a  part  of  plalntUTs 
dnt7  to  oil  said  engine  and  steam  shovel,  and 
keep  the  same  in  condition;  that,  at  the  time 
complained  of,  plaintiff  was  In  the  discharge 
ot  his  said  duties,  in  preparing  to  oil  said  en- 
gine, and.  In  order  to  do  so,  It  was  necessary 
for  him  to  stand  on  a  blocik  on  which  the 
wheel  of  Qie  steam  shovd  rested;  **that  at 
said  time  the  said  steam  shovd  and  engine 
were  In  charge  and  control  of  one  John 
Adams,  who  was  the  engineer  thereof,  and 
who  was  employed  by,  and  was  In  the  serv- 
ice and  employment  of,  the  said  defendant  as 
snch  engineer  of  said  engine  and  steam 
shovel,  and  that  the  superintendence  of  said 
steam  shovel  and  engine  was  by  the  said  de- 
fendant then  and  there  Intrusted  to  the  said 
John  Adanu^';  that,  in  the  nse  and  operation 
of  the  steam  shovel  by  the  defendant  In  Its 
mining  business,  it  was  at  times  lucessary  to 
move  the  same  tram  place  to  place,  and  It 
was  moved  1^  tiie  engineer  turning  on  the 
steam  from  the  steam  engine;  that  It  was  cus- 
tomary and  It  was  the  dnty  of  the  engineer 
to  give  notice  to  the  other  serrante  of  the 
defendant  engaged  In  their  duties  In  and  aboat 
the  steam  shovel  and  engine  that  the  shovel 
was  about  to  be  moved;  that  this  notice  was 


given  the  engineer  In  charge  and  having 
superintendence  thweof  blowing  or  sounding 
the  whistle  of  said  oiglne";  that  at  the  time 
the  plaintiff  received  bis  injuries,  and  ^^e 
be  was  in  the  discharge  <tf  his  duties  as  afore- 
said, "the  said  John  Adams,  the  said  en- 
gineer, who  had  the  superintendence  of  said 
steam  shovel  and  engine,  negligently  and  care- 
lessly, without  blowing  or  sounding  the 
whistle  ot  eald  engine,  or  giving  any  signal  or 
notice  means  of  sounding  or  blowing  said 
whistle,  or  otherwise  notifying  the  plaintiff 
that  be  was  going  to  move  said  steam  shovel, 
suddenly  applied  the  steam  of  and  from  said 
engine  to  said  steam  shovel,  and  moved  the 
same  forward,  and  that  thereby  the  plaintiff 
was  caught  by  the  wheel  of  said  steam 
shovel";  that,  as  tlie  result  of  the  wbeel  mov- 
ing on  or  mes  the  left  foot  of  the  plalntU^ 
his  left  foot  and  the  lower  part  of  his  left  leg 
were  so  badly  mangled  and  crushed  that  it 
had  to  be  amputated,  and  the  platotlff  suffered 
great  mental  and  physical  pain,  was  perma- 
nently Injured,  rendered  incapable  of  perform- 
ing any  woi^  and  was  put  to  great  expense. 
The  complaint  then  continued  as  f(^ows: 
"And  the  plain^ff  avers  that  bis  said  loJutles 
were  caused  by  reason  of  the  negligence  at 
the  said  John  Adams,  engineer  as  afwesald, 
while  In  the  service  or  emEdoyment  of  the  de- 
fendant and  while  to  tte  supolntendenoe  of 
eald  engine  and  steam  shovd.  Intrusted  to 
him  by  the  defendant,  in  carelessly  end  neg^ 
Ugently  moving  said'  steam  ahorel  without 
sounding  the  whistle  of  said  engine,  or  giving 
othw  notice  or  warning  thereof  to  the  plain< 
tiff,  and  Injuring  him  as  aforesaid,  to  the 
damage  of  the  plaintiff  In  the  sum  of  fifteen 
thousand  doUars,  as  aforesaid,  for  whidi  be 
brings  this  suit**  To  the  complaint  as  orig- 
inally filed  the  defendant  demurred  upon  the 
following  grounds:  "(1)  For  that  ft  Is  not 
averred  or  shown  that  the  engines  bad  an- 
pertotendence  intrusted  to  blm,  such  as  ta  con- 
tenqplated  by  the  employer's  liability  act;  nor 
is  it  averred  that  tlie  alleged  Injuries  were 
caused  by  the  negligence  of  said  engiiwer 
while  In  the  exercise  of  superiutendraice  In- 
trusted to  him  by  the  defendant  ^  For  that 
the  complaint  shows  that  the  injury  to  plain- 
tiff was  caused  by  the  negligence  of  a  fel- 
low servant  of  plaintiff.  @)  For  that  while 
said  complaint  avers  that  the  said  Adams  had 
superintendence  ot  said  steam  shovel  and  en- 
gine In  the  complaint  mentioned,  and  tiiat 
the  negligence  complained  of  was  of  the  said 
Adams  while  to  the  supototendence  of  said 
engine  and  steam  shovel,  yet  the  said  com- 
plaint shows  that  the  said  Adams  was  not 
guilty  of  any  negligence  in  exercising  his  al- 
leged superintendence,  but  that  he  was  neg- 
Ilgrat  to  movtog  or  causing  to  move  tiie  steam 
shovd  himself,  and  not  by  another  under  his 
superintendence  or  by  his  direction,  and  th&t 
said  complaint  is  repugnant  and  taconslBtent. 
(4}  For  that  said  complatait  shows  that  the 
defendant  Is  not  liable  for  the  alleged  negli- 
gence of  the  said  Adams."  /TIkl  conuMnt 
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ma  tlien  amended.  As  amoided,  tbe  com- 
plaint was  snbstaDtlaUy  tbe  lame  as  originally 
filed;  tile  only  difference  In  Oie  aTerments  be- 
ing In  tbe  averment  of  tbe  allegation  aa  to 
bov  tbe  Injuries  were  received,  and  In  tbe 
arwments  of  negligence.  Tbese  arennents 
irae  as  follows:  "Bnt  tiie  plaintiff  avers  tbat 
at  tbe  time  aforesaid,  and  wbile  be  was  so 
engaged  in  the  discbarge  of  bis  duty  as  sncb 
flronan  of  said  engine,  and  was  standing  on 
tbe  block  by  tbe  side  of  said  steam  sbovel  on 
wbicb  one  of  the  wheels  of  said  steam  shovel 
rested,  the  said  John  Adams,  tbe  said  en- 
gineer, who  bad  the  enperintendence  of  said 
steam  shovel,  negligently  and  carelessly,  with- 
out blowing  or  sounding  the  whlstie  oif  said 
engine,  or  ^vfng  any  notice  or  signal  by 
means  of  blowli^  or  sounding  of  said  whlstie, 
or  giving  any  notice  or  warning  In  his  su- 
perintendence  of  said  steam  shovel,  or  otber- 
vise  notifying  the  said  James  <i.  Freeman  that 
he  was  going  to  move  said  shovel,  applied  tbe 
steam  of  said  engine,  and  suddenly  moved 
said  steam  shovel  forward,  and  that  thereby 
tbe  plaintiff  was  caught  by  tbe  wheel  of  said 
steam  sboveL"  "And  the  plalntifl  avers  that 
his  said  Injuries  were  caused  by  reason  d  tbe 
n^Ilgence  of  the  said  John  Adams  wblle  in 
fbe  service  or  employment  of  the  defendant, 
and  while  in  tbe  si^ertntendence  of  said  steam 
shovel,  intrusted  to  him  by  the  defendant  in 
carelesaly  and  negligently  causing  said  steam 
abovel  to  be  moved  without  sounding  tiie 
whlstie  of  raid  engine,  or  giving  other  notice 
or  warning  thereof,  as  superintendent  of  said 
steam  sdiovel,  to  tbe  plaintiff,  and  Injuring  him 
as  aforesaid,  to  tiie  damage  of  tbe  plomtiff," 
etc 

Tboa.  R.  Ronlbac,  for  appellant  Walker, 
Tillman,  Campbell  &  Walker,  for  appellee. 

X>OWDEIX,  J.  On  the  facts  averred  In  the 
Gomi^iut  both  as  (»4ginally  filed  and  aa 
unended,  we  are  unable  to  see  any  difference 
in  principle  between  tills  case  and  tbat  of 
Dantsler  v.  De  Bardeleben  Coal  A  Iron  Co., 
101  Ala.  800,  14  South.  10,  22  L.  R.  A.  361. 
"  According  to  the  averments,  the  plaintiff  was 
in  the  employment  of  tbe  defendant  as  fire- 
man of  a  steam  shovel  operated  by  an  en- 
gineer for  defendant,  and  which  was  used  In 
mining  iron  ore.  Tbe  complaint  does  not  aver 
tbat  the  raglne  of  vhlcb  the  engineer  had 
cbarge  or  control  waa  a  locomotive  or  engine 
upon  a  railway,  and  therefore  not  frltldn  the 
provisions  of  subdivision  5  of  section  1740  of 
the  Code  of  1890.  The  shovel  was  moved 
back  and  forth  by  operation  of  the  engtoe. 
EMdently  it  must  have  been  so  connected  with 
the  engine  as  to  form  a  part  of  the  entire 
machinery  equipment  necessary  to  the  min- 
ing process.  It  Is  averred  tbat  the  engtoeer 
bad  superintendence  of  tbe  steam  shoved  and 
tbat  throi^h  bis  negligence  In  tbe  exercise 
of  fluch  superintendence  the  ^alntiff  was  in- 
jured. But  the  additional  tects,  as  averred, 
allow  tbat  the  superintendence,  and  the  ezer* 
else  of  Bucb  superintendence^  consisted  In  his 


moving  the  shovel  forwazd  and  baA  by  <qie- 
ratlng  the  engine.  The  negllgenca  charged 
was  the  failure  of  the  engineer  to  give  tbe 
customary  signal  by  blowing  the  wbtetle  be- 
fore movtog  tbe  steam  tiioveL  ITi^er  tbe 
principle  stated  in  Dastder  v.  De  Budeleben 
C  &  I.  Co.,  supra,  no  superintendence,  with- 
in the  meaning  of  tbe  employer's  liability  act 
ia  sbown.  Tbe  injury  eomplatoed  of  was  the 
result  of  the  negligent  act  of  a  fellow  serv- 
ant and  tot  which  the  master  Is  not  liable. 

Time  was  no  error  In  sustolntng  the  de- 
murrer. The  judgment  wlU  be  afOrmed. 


(U7  Ala.  6SS) 

MATOB,  BrrC.,  OF  BIBHINOHAH  v. 

LAND. 

(Supreme  Court  of  Alabama.   June  2,  1903.) 

WATER    COURSES—POLLUTION    BY  SEWERS- 
NUISANCE— LI  M I T  ATI  ON  S— ACTIONS 
—RIGHT  OF  VENDKB. 

1.  Hie  pollution  of  a  flowing  stream  by  emp- 
tying into  it  the  sewage  of  a  dty,  contaminat- 
ing and  poisoning  its  watras,  and  rendering  it 
unfit  for  use  by  persons  through  whose  prem- 
ises it  flows,  is  a  public  nuisance. 

2.  Tbe  maintenance  by  a  dty  of  a  nuisance 
for  more  than  10  yean  previous  to  a  suit 
against  it  is  no  defense,  as  the  right  to  main- 
tain fi  public  Quisance  cannot  be  acquired  by 
prescription. 

3.  W  here  a  dty  baa  injured  lands,  which  it 
has  not  condemned,  by  emptying  sewage  Into  a 
stream  flowing  thereon,  it  is  immaterial  that  It 
had  the  statutory  power  to  construct  tbe  sewer 
on  condemnation  of  the  land. 

4.  Where  a  city  has  maintained  a  nuisance 
by  emptying  sewage  into  a  flowing  stream  witb- 
out  right,  a  purchaser  of  lands  affected  by  it 
may  recover  all  damages  resulting  to  him  from 
its  maintenance  within  a  year  before  the  insti- 
tutiou  of  the  suit,  as  he  acquired  the  same 
rights  as  bis  vendor  had. 

Appeal  from  Circuit  Court  JefTereon  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  William  M.  Land  against  tbe 
mayor  and  aldermen  of  Birmingham.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.  Afllrmed. 

Demurrers  to  the  original  complaint  were 
sustained  by  the  court  Thereupon  tbe  plain- 
tiff amended  his  complaint  by  adding  a  third 
count  thereto.  In  the  amended  complaint 
tbe  plaintiff  claimed  of  tbe  defendant  $1,000 
damages.  It  was  then  averred  In  said  com- 
plaint that  the  plaintiff  owned  a  certain  tract 
of  land,  specifically  described,  and  tbe  com- 
plaint then  averred  as  follows:  "Plaintiff, 
witb  bis  family,  resides  upon  said  land  as 
hfs  home,  and  keeps  a  milk  dairy  and  farm 
upon  said  land  as  a  means  of  livelihood;  and 
for  that  the  city  of  Birmingham  is  a  large 
and  populous  city,  lying  In  a  northeasterly 
direction  from  said  land,  and  defendant  has 
caused  tbe  sewerage  system  of  said  city  to 
empty  Into  said  Valley  creek  a  short  dis- 
tance up  stream,  to  wit  one  mile  above  said 
land;  and  for  that  said  Valley  creek  was. 
before  said  sewerage  system  was  caused  to 
be  emptied  Into  It.  a  constantiy  flowing 
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abeam  of  reasonably  pore  water,  fit  for  the 
me  of  Btock  and  for  varlona  domestic  pnr- 
poaes;  and  for  that  r«ddence  along  the  hanks 
of  said  stream  was  reasonably  healthful,  but 
since  said  sewerage  system  was  cansed  to 
be  emptied  Into  said  Valley  creek  as  afore- 
said from  the  1st  of  December,  1^8,  to  the 
present  time,  as  a  proximate  conseqnence 
of  the  emptying  of  said  sewerage  system 
into  said  creek  as  aforesaid,  the  waters  of 
said  creek  have  been  tainted  and  befouled 
with  the  offal  and  refuse  of  said  city,  and 
bare  been  rendered  whol^  unfit  for  domes- 
tic piui)0Be8  and  for  tbe  use  of  stock,  and 
rendered  poisonous  to  stock,  and  rendered 
offenslTe  to  the  smdl,  and  said  offal  and  ref- 
use is  often  cansed  to  be  deposited  along  the 
banks  of  said  creek,  and  residence  tqum  said 
land  abore  described  has  been  caused  to  be 
nnbealthfnl  and  dangerous,  and  said  land  bas 
been  rendered  greatly  Ief»  valuable  than  it 
otberwise  would  be.  and  plaintiff  has  suf- 
fered sickness  personally,  and  in  tbe  persons 
of  the  Tarions  members  of  his  family,  and 
has  been  put  to  great  trouble,  Inconvenience, 
and  expense  In  or  about  procuring  medicine, 
medical  attention,  care,  and  nursing,  and  in 
or  about  treating  said  tiickness,  and  plaintiff 
has  been  pot  to  great  trouble,  expense,  and 
InconTenlence  In  m  about  procurbig  water 
for  domestic  use  and  for  his  stock,  and  In  or 
about  getting  said  stock  to  water,  and  In  or 
about  working  at  or  near  said  creek  at  or 
npon  said  land,  and  plaintiff  has  lost  a  large 
^rt  of  his  stotft  by  same  being  poisoned  or 
otberwise  caus^  to  die,  and  others  of  said 
stock  w«e  made  sick  and  damaged,  as  a 
proximate  conseqnence  of  tbe  continued 
emp^rbiS  of  said  sewerage  syst«n  Into  said 
Valley  creek  as  aferesald.**  It  was  then  aver- 
red In  the  complaint  that  before  the  filing  of 
tbe  suit  the  plaintiff  made  application  to  the 
board  of  mayor  and  aldermen  of  Birming- 
ham for  the  payment  of  the  amount  sued 
for,  and  said  application  was  refused  by  said 
board.  The  complaint  as  amended  was  de- 
murred to  upon  the  following  grounds:  "(1) 
For  that  It  Is  not  alleged  that  the  acts  com- 
plained of  were  done  cx  caused  to  be  done 
by  the  municipal  authorities  acting  within 
the  scope  of  tiielr  authority.  (2)  It  is  not 
shown  what  members  of  plaintiff's  family 
were  made  sick.  (3)  It  is  not  alleged  what 
cattle,  or  how  many,  were  poisoned  or  caused 
to  die,  nor  how  many  were  made  sick."  This 
demurrer  was  overruled.  The  defendant 
pleaded  the  general  Issue,  and  by  separate 
special  plea  set  up  the  statute  of  limitations 
of  one,  six,  and  ten  years.  The  defendant 
also  filed  the  following  special  pleas:  "(6) 
That  Its  sewer  system  was  constructed  and 
so  buUt  as  to  empty  Into  Valley  creek  In  the 
year  1888,  and  more  than  ten  years  before 
tbe  commencement  of  this  suit,  and  has  been 
so  maintained  and  operated  ever  since  said 
time,  continuously,  openly,  notoriously,  ad- 
versely, and  of  right.  (7)  That  Ita  sewerage 
system  is  of  a  permanent  nature  construct- 


ed  underground,  and  that  It  caused  tbe  same 

to  be  constructed  and  so  built  as  to  emp^ 
into  Valley  creek,  as  alleged  In  said  com- 
plaint. In  the  exercise  of  its  governmental 
powers  conferred  by  Its  charter,  and  for  Ibe 
public  purpose  of  draining  tbe  dty;  and.  In 
the  exBtdae  of  such  powers,  it  has  caused 
the  same  to  be  so  maintained,  contimioualy, 
openly,  notoriously,  uninterruptedly,  and  as 
of  right,  for  more  than  ten  years  before  the 
Institution  of  this  suit,  to  wit,  from  the  Ist 
day  of  September,  1888,  to  the  presMit  time- 

(8)  That  lis  said  sewer  system  is  a  perma- 
nent structure,  constructed  nndei^ronnd,  and 
so  as  to  fiow  Into  Vall^  creek;  and  when 
such  system  was  so  constructed  the  plain- 
tiff was  not  the  owner  nor  occupant  of  tiie 
land  described  In  tbe  complaint  as  amended, 
nor  did  be  have  any  titie  to  nor  intoest  In 
the  same;,  that  said  sewars  were  so  built  as 
to  empty  into  Valley  creek  In  the  year  1888, 
and  have  been  so  maintained  since  said  time; 
that;  If  plaintiff  is  now  the  owner  or  ooco- 
pant  of  said  land,  he  became  such  ownw  or 
occupant  a  long  time,  to  wit,  tep  years,  after 
such  sewK«  had  been  so  coiwtnicted,  and 
while  the  same  were  being  so  maintained  as 
to  emp^  Into  Valley  creek,  and  with  knowl- 
edge of  the  foot  that  such  sewers  had  beoi 
so  constructed  and  were  being  so  maintained 
as  to  empty  into  Valley  Creek  as  afbresald. 

(9)  That  said  sewer  system  was  constrocted 
and  Is  maintained  In  accordance  with  the 
most  approved  sdenttfic  methods,  under  and 
in  the  exercise  of  Its  governmental  powers, 
and  that  a  sewerage  system  was  and  is  es- 
sential to  tbe  irablic  health  and  comfort  of 
tbe  citizens  of  Birmingham."  The  ^alntiff 
demurred  to  the  sixth  plea  npon  tbe  fblknr 
lug  grounds:  "(1)  No  length  of  time  wlU  le- 
galize a  nolsance.  09  Defendant  does  not 
acquire  the  right  to  commit  the  injuries 
complained  of  by  having  committed  them  fw 
ten  years.  (3)  The  plea  does  not  show  a  pre* 
scrlptive  right  to  commit  tiie  vrrongs  com- 
plained of.*'  The  plaintiff  demurred  to  tbe 
sevrath  plea  upon  tbe  grounds  intenMsed  to 
tiie  sixth  plea,  and  upon  the  following  addi- 
tional grounds:  "(1)  The  plea  does  not  aver 
or  show  a  condemnation  of  plaintifTs  land, 
nor  that  compensation  vras  paid  tbereftv. 

(2)  It  Is  not  averred  or  ehown  that  defendant 
had  any  chartor  power  to  cause  a  nuisance. 

(3)  A.  legislative  act  anthorlslng  defendant 
to  commit  a  nuisance,  and  thereby  cause  in- 
Jury,  loss,  and  damage  to  plaintiff,  woidd  be 
unconstitutional."  Tbe  plaintiff  demurred  to 
the  eighth  plea  upon  the  same  grounds  as  in- 
terposed to  tbe  sixth  and  seventh  pleaai,  and 
upon  the  following  additional  grounds: 
Defendant  has  no  legal  right  to  cause  Injmy 
and  damage  to  plaintiff  by  continuing  a  nnl- 
sanee  because  defendant  conunltted  a  similar 
nuisance  before  plaintiff  owned  occupied 
the  land.  R!)  It  is  not  averred  or  shown 
that  tbe  amount  of  sewerage  was  not  In- 
creased since  plaintiff's  alleged  occupancy  or 
owner.hip  o.  «.Id  tend.  _  ffl  Pie^(5StlJ. 
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to  defendant!  ninth  plea,  and  assigns  as 
gnnuMls  of  dannrrer  thereto  ttie  same 
grounds  above  assigned  to  the  sixth,  serenth* 
and  eighth  pleas,  and  In  addition  thereto  the 
following  ground:  Defendanfa  alleged  n»- 
ceaaltles  cannot  be  a  defense  to  an  action  toe 
damages  ft>r  irrong  comndtted  by  It" 

The  plalntUTs  demurrers  to  the  defend* 
anfs  sevenal  ^eas,  aa  set  out  abOTO,  were 
sustained,  and  the  cause  was  tried  upon  Is- 
sue Joined  oa  tbe  ronalnlng  pleas.  It  was 
shown  by  the  erldraice  that  on  ot  about  De- 
cemba  1, 1806,  he  bought  the  lands  described 
In  the  ocnmplalnt  from  G.  A.  Harsh,  paying 
9210  thwefor,  and  Immediately  went  Into 
possession  of  said  lands;  tlwt  the  plaintiff 
constrocted  a  house  on  the  same  soon  atter 
he  bou^t  IL  The  evidence  Aowed  that  the 
defoidant  bad  in  the  year  1888  omatructed 
an  imdei^round  sanitary  sewerage  system, 
and  that  tbrongh  this  system  passed  .the 
discharges  from  tiie  water-dosets,  kitchen 
idnks,  and  bathroMns  In  the  city  of  Blrmhig- 
luun.  The  sanitary  sewers  were  connected 
vittt  the  closets,  kitchen  sinks,  and  bath- 
nxnns  by  means  of  pipes  from  four  to  ^ht 
inches  In  dlamet«.  The  evidence  showed 
that  Valley  C^e^  is,  and  always  has  been, 
a  flowing  stream,  carrying  a  small  body  of 
watw;  that  It  has  Its  source  near  the  cen- 
ter of  the  city  of  Birmingham,  and  flows 
tbrongh  said  city  in  a  devtoos  course  for  the 
distance  of  abont  one  mile  and  a  half;  that 
Valley  creek  Is,  and  always  has  been,  the 
natural  and  only  outlet  for  the  surface  drain- 
age of  the  greater  part  of  the  'area  now 
covered  by  the  city  of  Birmingham;  that 
Birmingham  Is  a  large  city,  of,  to  wit,  60,000 
inhabitants;  that  said  Valley  cre^  is,  and 
has  always  been,  the  natural  and  only  out- 
let fbr  the  surface  water  and  drainage  for 
a  large  area  west  of  the  city  limits  of  Blrm- 
tni^am,  nnhractDg  Slytmi  and  West  Shid; 
that  ontslde  of  the  city  limits  tiiere  are  no 
sanitary  sewers,  and  surface  dosets  are 
used;  that  within  the  area  drained  as  afwe- 
sold  by  Valley  creek,  are  cemetrales,  city 
streets,  livery  stables,  breweries,  furnaces, 
add  factories,  surface  closets,  and  human 
habitations.  Tbe  evidence  farther  showed 
that  the  said  sanitary  sewerage  system  emp- 
ties into  Vall^  creek  at  a  point  about  2  or 
2^  miles  from  the  corporate  Umlts  of  the 
city,  and  about  1  mile  above  where  the  said 
Valley  creek  flows  through  the  land  described 
in  the  cunidalnt  The  evidence  further 
abemed  that  the  water  of  Valley  creek  above 
and  below  the  land  described  in  the  complaint 
was  polluted  so  as  to  be  totally  unfit  for  do- 
mestic use  or  the  use  of  cattle,  and  gave 
forth  foul  odors,  and  had  been  so  for  several 
3-ears,  to  wit,  five  years,  before  this  suit  was 
brought  The  plaintiff  Uved  during  the  year 
1898  m  land  situated  on  said  Vall^  creek, 
adjoining  the  land  described  In  the  complaint 
and  nearer  the  dty,  and  had  bred  on  said 
creek  ft>r  at  least  flvc  yean  next  before  he 
acquired  any  Interest  In,  or  made  his  real- 


deuce  on,  the  lands  described  in  the  oom- 
plaint;  and  during  that  time  he  was  fa- 
miliar with  the  stream  and  the  condition 
thereof,  and  knew  that  said  sewtf  emptied 
therein.  The  evidence  forthw  showed  that 
tiie  water  of  Vane^-  cnelk  was  unfit  fw  drink- 
ing puTpcntes  above  tbe  point  where  the  sani- 
tary sewer  emptied  thwdn,  by  reuon  of  the 
surAice  drainage  as  aforesaid  emptying  tboe- 
In,  and  tbe  character  ct  the  am  drained  by 
the  stream.  There  were  sev«al  witnesses 
introduced  by  the  plaintiff  who  testified  to 
the  water  in  Valley  creek  being  very  modi 
pcdluted  by  the  aewerafe  of  the  dty  ot  Blrm- 
iQl^kam;  that  the  said  creek  above  where 
tiie  sewerage  of  Birmingham  emptied  into  it 
could  be  used  for  domestic  purposea  other 
t2ian  drinking,  but  that  from  the  place  trtiere 
the  sewerage  emptied  Into  the  said  creek 
down  to  and  beyond  the  property  owned  by 
the  plaintiff  the  water  was  so  polluted  and 
foul  that  it  oonld  be  uaed  for  no  purpose; 
and  that  reason  of  ttie  sewerage  there 
were  stenches  and  offensive  odors  given  forth 
fmu  said  cre^  13ie  plaintiff  also  Intro- 
duced evidence  to  show  that  be  had  lost 
stock  by  reason  of  their  drinking  the  water 
in  Valley  creek  where  it  flowed  over  his 
land,  and  further  Introduced  evidence  tend- 
ing to  Show  that  he  and  his  family  had  beoi 
made  sick  by  reason  of  the  sewerage  of  tbe 
dty  of  Birmingham  being  emptied  hito  aajd 
creek.  Upon  the  introduction  of  all  the  evi- 
dence, the  court,  at  the  request  of  the  plain- 
tiff, gave  to  the  Jury  the  foUowhig  written 
duffge:  "If  the  Jury  bellere  the  evidence, 
they  must  find  for  the  plaintiff.**  The  court 
ex  mero  motn,  then  instructed  the  court  as 
to  the  measure  of  damages.  There  were  va> 
diet  and  Judgment  for  the  plaintiff,  assessing 
his  damages  at  |S00. 

Robt  J.  Lowe  and  B.  D.  Smith,  for  appel- 
lant  Bowman  ft  Harsh,  for  appdlee. 

aicCLBLLAN,  a  J.  The  poUution  of  Val- 
ley aceek  by  emptying  therein  of  the  sew- 
age  of  the  dty  of  Blmlngham  so  as  to  con- 
taminate and  poison  its  watns  certainly  tor 
more  than  a  mile,  extending  to  and  throng 
plaintiff's  lands,  and  probably  for  a  much 
greater  distance— there  being  a  public  road 
in  Its  immediate  vidnlty,  and,  indeed,  cross- 
lug  it  within  that  port  of  its  course  affirma- 
tively alleged  to  be  polluted— in  the  manner, 
to  the  extent  and  with  the  dfect  upon  the 
watw  Itself,  and  uptm  the  atmosphere  there- 
abouts averred  in  tiie  complaint  Is  a  public 
nidsance.  Xolan  v.  City  of  New  Britain 
(Conn.)  88  Aa  708,  70S,  and  authorities  thwe 
dted. 

The  proposition  of  law  that  a  rl^t  to  main- 
tain a  public  nuisance  cannot  be  acquired 
by  prescription  ts  thoroughly  established,  and 
is  not  questioned  by  the  appellant  In  this 
case.  Beed  v.  City  of  Birmingham,  92  Ala. 
S48.  9  South.  161;  Wright  v.  Moore,  38  Ala. 
583,  82  Am.  Dec.  T:tt.,  OUveg^giQ^B^ 
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Ala.  88,  6  South.  653,  4  L.  B.  A.  33.  The  spe- 
cial pleas  of  defendant  wblcb  Bet  up  that  the 
nuisance  complained  of  had  been  maintained 
by  It  for  more  than  10  years  before  the  In- 
stltutiou  of  this  suit  presented,  therefore, 
uo  defense  to  tlie  action,  and  demurrers  to 
them  were  properly  sustained. 

The  fact  that  the  city  of  Birmingham  bad 
statutory  authorization  to  construct  a  sewer 
emptying  into  Valley  creek,  upon  the  con- 
demnation of  lands  taken  or  Injured.  In  Its 
construction  and  use,  Is  not  of  Importance, 
since  the  lands  here  lujured  bare  not  been 
condemned.  The  nuisance  ia  none  the  less 
a  nuisance  because  of  the  statutory  power 
referred  to,  the  right  to  exercise  the  power 
in  respect  of  this  land  not  baring  been  ac- 
quired, aty  of  Mansfield  t.  BalUett,  65  Ohio 
St  451.  68  L.  S.  A.  62S,  and  note. 

The  maintenance  of  this  nuisance  being 
without  rlgbt  against  anybody,  the  plaintiff 
look,  upon  bis  purchase  of  lands  affected  by 
It,  the  same  rights  of  action  in  respect  to  It 
as  bis  vendor  had.  Among  these  was  the 
right  to  recover  all  damages  that  may  have 
resulted  to  him  from  its  maintenance  within 
a  year  before  the  Institution  of  bis  suit.  The 
claim  presented  by  his  complaint  and  the  evi- 
dence was  for  damages  resulting  within  lees 
than  one  year  before  suit  brought  Tbe  sev- 
eral pleas  of  statutes  of  limitation  were 
therefore  bad. 

Tbe  case  of  CAty  of  HuntsvUle  v.  Ewlng, 
116  Ala.  676,  22  South.  981,  Is  not  pertinent 
here.  In  that  case  the  city  had  tbe  right 
to  maintain  a  ditch  on  the  land  of  A— a  right 
which  was  not  affected  by  A.'s  sale  and  con- 
veyance to  Ewlng— and  the  whole  deliver- 
ance proceeds  on  that  theory.  Here  tbe 
city  of  Birmingham  had  no  right  to  maintain 
this  nuisance  on  this  land,  either  in  Hie  own- 
ership and  possession  of  the  plalntUTa  ven- 
dor, or  of  the  plaintiff  himself. 

We  are  not  prepared  to  say  that  on  tiie 
motion  for  a  new  trial  tbe  circuit  court 
should  have  found  the  damages  awarded  to 
be  excessive! 

Affirmed. 

(137  Ala.  609) 

OBO.  H.  TBUSS  Sb  OO.  r.  BTEBB. 

(Supreme  Court  of  Alabama.   June  2,  1903.) 

CHATTEL  HORTOAQBS— DESCRIPTION  07 
PROPBRTT— ACTION  BT  HORTOAOBa 
— FAUiVRB  OF  PROOF. 

1.  Under  a  mortjcage  on  the  mortgagor's  cot- 
ton crop  to  be  grown  during  a  certain  year  in  a 
specified  county,  the  m(»tgagee  could  not  maiu- 
toin  an  action  for  conversion  of  cotton  claimed 
by  him  under  tbe  mortgage  withoat  proof  that 
the  cotton  claimed  was  raised  in  the  county 
■pecified,  or  during  the  year  mentioned. 

Appeal  from  Circuit  Court,  8t  Clair  Conn- 
ty;  John  Pelbam,  Judge. 

Action  by  Geo.  M.  Truss  ft  Co.  against  Ada 
V.  Byers.  From  a  judgment  for  defendant, 
plalntilb  appeal.  AfOrmed. 


J.  F.  Osbwn,  for  appellantm.  John  W.  In- 
ler,  for  appellee. 

HABALSOX,  J.  The  case  was  tried  on  an 
agreed  statement  of  facts,  from  which  it  ap- 
pears that  on  the  5th  of  December,  1900,  H. 
M.  Morgan  executed  to  the  defendant,  Ada 
V.  Byers,  a  mortgage  on  bis  cotton  crops  to 
be  raised  by  him  in  1901  hi  St  Clair  county, 
to  secure  an  Indebtedness  past  due  and  an 
indebtedness  created  that  day,  la  the  sum  of 
$85,  due  and  payable  on  the  lat  October, 
1901,  which  mortgage  was  duly  recorded  In 
tbe  office  of  the  probate  court  on  the  ITth 
day  of  December,  1900.  Afterwards,  on  tbe 
5th  of  January,  1901,  said  Morgan  executed 
to  plaintiffs,  Geo.  M.  Truss  &,  Co.,  a  mortgage 
on  his  cotton  crop  to  be  grown,  that  year, 
In  said  county  of  St  Clair,  to  secure  a  debt 
then  due  of  $G2.74,  and  $100  to  be  advanced 
for  supplies  to  enable  him  to  make  a  crop 
the  same  year,  which  mortgage  became  due, 
the  1st  of  October,  1901,  and  was  duly  record- 
ed In  the  office  of  the  probate  court  of  said 
coupty,  on  the  15th  January,  1901.  After 
tbe  mortgage  became  due,  and  In  October, 
1901,  the  mortgagor,  Morgan,  carried  to  Ash- 
vllle.  In  said  county,  the  place  of  business 
of  the  defendant  and  delivered  to  her  two 
bales  of  cotton  to  be  credited  on  his  said 
mortgage  Indebtedness  to  defendant  Credit 
was  given  to  the  mortgagor,  Moi^n,  on  that 
account,  for  $75.74,  leaving  a  balance  due  on 
said  mortgage  of  about  $10.  Afterwards, 
the  plaintiffs  demanded  the  two  bales  of  cot- 
ton of  defendant  and  she  refused  to  deliver 
the  same,  and  refused  to  pay  plaintiffs  .':ere- 
for.  The  plaintiffs  brought  this  suit  agiilnst 
defendant  for  the  conversion  of  said  cotton, 
and  seek  to  maintain  It  on  the  ground,  that 
they  bad  a  claim  to  It  superior  to  that  of 
defendant  Tbe  court  gave  the  general 
charge  for  the  defendant,  and  refused  to  give 
a  like  charge  for  the  plaintiffs,  and  tbeM 
rulings  are  assigned  as  errors. 

It  is  unnecessary,  from  the  view  we  take 
of  the  case,  to  pass  on  the  priority  of  rlgbt 
as  between  the  plaintiffs  and  defendant  un- 
der said  mortgage.  It  was  incumbent  on  the 
plaintiffs  to  show,  that  they  had  a  mortgage 
on  the  property  ond  Its  superiority  In  right 
over  defendant's  mortgage.  Their  mortgage 
was  on  tbe  crop  of  said  Morgan  to  be  raised 
by  him  In  1901  In  St  Clair  county.  The 
proof  falls  to  show  that  the  cotton  delivered 
to  defendant  by  Moi^n,  was  grown  In  that 
county.  From  aught  appearing,  the  two 
bales  may  have  been  raised  elsewhere  than  In 
St.  Clair,  or  purchased  by  the  mortgagor,  or 
raised  by  him  elsewhere,  and  turned  over 
to  defendant  to  be  credited  on  her  mortgage. 
Plaintiffs'  case.  If  for  no  other  reason,  broke 
down  for  lack  of  proof  to  show  that  they 
had  any  right  or  titie  to  the  cotton,  and  there 
was  no  error  In  the  ruling  below,  giving  tbe 
charge  requested  by  defendant  and  refusios 
tbe  one  asked  by  plaintiffs. 

Affirmed. 
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MOORE  T.  NASHYILLE,  C.  &  ST.  L.  BY. 
(Supreme  Conrt  of  Alabama.    May  21,  1908.) 

CARRIERS— BJBCTION  OP  PASSENQBR— PLBAS 
OP  JUSTIFICATION— SUPFICIBNCY—BVIDBNOB 
—RES  GEST.C— WITNESSES— EXPENSES  PAID 
BT  DEFENDANT— INSTRUCTlONS-JUDaMBNT 
— SUFFICIENCY- APFBAL. 

1.  A  jadgmeot  entry  read:  "On  thta  tbe  18th 
day  of  r^ovember,  1D02,  c<Hne  the  parties  1^ 
attoroey,  aad  the  plaintiff  demnrs  to  defMlO- 
ant's  pleas.  It  is  considered  and  adjudged  by 
the  court  that  the  demurrers  be,  and  the  same 
are  hereby,  ovemiled.  Issue  being  jc^ned,  come 

a  jury  of  good  and  lawful  men,  to  wit,  

and  eleveo  others,  who,  being  duly  sworn  and 
charged  according  to  law,  upon  their  oaths  do 
t^y:  'We,  the  jury,  find  in  favor  of  the  de- 
fendant.' It  is  therefwe  considered  by  the 
court  that  the  defendant  go  hence  and  recover 
of  th«  plaintiff  the  costs  in  this  behalf  expend- 
ed, for  which  let  execution  issue.  It  is  fur* 
ther  considered  by  the  court  that  the  plaintiff 
hare  thirty  days  in  which  to  prepare  and  have 
signed  his  bill  of  exceptions.  Beld  a  suffl- 
cient  judgment  to  suppoit  an  appeal. 

2.  Code  188(t,  fi  3457,  invests  eoadnctors  of 
passenger  trains  with  the  powers  of  police  offi- 
cers, and  authorizes  them  to  eject  passengers 
who  are  disorderly  or  use  profane,  vulgar,  or 
obscene  language,  using  only  such  fwce  as  may 
be  necessary  to  accomplish  the  remoTal.  Beld, 
that 'pleas  attempting  to  Justify  the  ejection  of 
a  passenger,  which  set  np  disorderly  conduct 
on  his  part,  but  which  did  not  aver  that  the 
conductor  used  only  such  force  as  was  oeces- 
aary  to  accomplish  hta  removal,  were  bad. 

3.  A  plea  vetting  up  in  mbatnnee  mmly  that 
the  a»aoctor  at  the  time  he  was  ^ecting  the 
passenger  was  acting  as  a  police  officer  of  the 
state  was  insufflclent. 

4.  In  an  action  against  a  railroad  for  wrong- 
fnlly  pectins  jdalntiff  from  a  car.  testimony 
that  on  entering  the  car  plaintiff  went  to  bis 
son.  who  was  utting  down,  and  asked  him  to 
lend  him  15  cents;  that  cursing  or  profane  lao- 
gnage  was  used  by  others  wno  were  on  the 
outside  of  the  car;  that  after  receiving  the  In- 
juries plaintiff  requested  a  witnea  to  take  care 
of  hinH-waa  Irrdevant. 

5.  None  of  such  matteta  were  a  part  of  the 
rea  ^tie. 

6.  l*he  negligence  of  tbe  condactw  In  leaving 
plaintiff  on  the  platform  after  ejecting  him 
from  the  ear,  knowing  that  he  was  so  dmnk  as 
to  be  unaUe  to  take  care  of  bimsdf,  not  being 
counted  on  in  the  complaint,  conid  not  be  made 
the  basis  of  a  recovery. 

7.  The  fact  that  defendant  transported  its 
witnesses  to  the  idace  of  trial  free  of  charge 
and  paid  their  hotel  bUls  waa  a  drcnmstance 
tending  to  show  bias,  and  was  proper  matter 
for  the  jury,  and  it  waa  error  to  instruct  them 
that  SB  matter  of  law  the  fact  that  defendant 
paid  the  expenses  of  its  witnesses  "had  nothing 
to  do  with  the  issnea  in  the  case." 

8.  If  the  charge  as  given  has  a  tendency  to 
mislead,  an  explanatory  charge  should  be  re- 
quested. 

tt.  Tbe  giving  of  an  abstract  charge  is  not 
reversible  error. 

10.  Where  the  testimony  was  in  direct  conflict 
on  every  material  issue  of  fact,  defendant  was 
not  entitled  to  the  afflrmatiTe  diarge. 

Appeal  trom  Clrcnlt  Court,  Marshall  Coun- 
ty; A.  H.  Alston,  Judge. 

Action  by  Charles  EL  Moore  against  the 
Nashville,  Chattanooga  &  St  Louis  Railway. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

The  complaint  contained  bnt  one  connt* 
and  in  tlils  count  tbe  plaintiff  wnight  to  le- 


cover  damages  for  personal  Injaries  sus- 
tained by  reason  of  his  being  ejected  from  a 
passenger  coach  constituting  a  part  of  a 
train  on  defendant's  railway;  it  being  aver- 
red In  the  complaint  that  the  plaintiff  waa 
originally  a  passenger  upon  said  train,  and 
that,  while  endeavoring  to  find  a  seat  In 
tbe  coach  which  he  had  entered,  be  "was 
rudely,  willfully,  violently,  and  wrongfully 
seized  by"  the  conductor  of  said  train,  nam- 
ing bim.  and  was  by  said  conductor  '*pusfaed 
rudely  down  tbe  aisle  of  said  coach,  forcibly 
ejected  therefrom  onto  the  platform  thereof, 
and  there  buried  backwards  with  great  vio- 
lence by  the  said  Martin  [the  conductor]  In- 
to a  ditch,  all  of  which  occurred  In  the  pres- 
ence and  hearing  of  the  passengers  In  said 
coach,  and  also  in  the  presence  and  bearing 
of  a  great  crowd  of  people  who  had  gathered 
about  the  train;  and  by  reason  of  all  of 
which  the  plaintiff  suffered  great  Injuries, 
to  wit"  There  then  follow  the  injuries  com- . 
plained  of,  which  Included  personal  injuries, 
and  mental  suffering  Incident  to  ridicule, 
mortification,  and  disgrace. 

The  defendant  filed  five  pleas.  Tbe  first 
was  the  general  Issue.  The  second  plea  was 
as  follows:  "<2)  That  the  plaintiff  himself 
was  guilty  of  negl^nce  which  contributed 
proximately  to  bis  Injury,  in  this:  that  at 
the  time  of  the  alleged  Injury  to  him  he  was 
voluntarily  Intoxicated,  and  using  obscene  or 
abusive  language  while  on  defendant's  car. 
In  tbe  presence  of  other  passengers  thereon, 
some  of  whom  were  women,  and  in  order 
to  prevent  the  plaintiff  from  annoying  the 
said  passengers  tbe  defendant's  conductor 
took  hold  of  the  plaintiff,  and  put  him  out  on 
the  platform  of  the  car,  and  on  accotmt  of 
plaintltTs  drunken  condition  be  fell  off  of 
tbe  platform,  and  thus  rec^ved  tbe  injury 
complained  of,  if  injury  tiiere  was."  Tbe 
third  and  fourth  pleas  were  substantially 
the  same  as  the  second.  The  fifth  and 
sixth  pleas  were  as  follows:  .  "(6)  That  the 
plaintiff  was  blmself  guilty  of  negligence 
which  contributed  proximately  to  Iila  Injury, 
In  this:  tiiat  at  the  time  of  tbe  allied  In- 
jury the  plaintiff,  while  a  passenger  on  the 
train  of  the  defendant  railway,  was  disorder- 
ly, and  using  profane,  vulgar,  or  Indecent 
langu^,  and  the  said  Bright  Martin  was 
compelled  to  remove  plaintiff  from  said 
train,  and  In  so  doing  said  Bright  Martin 
was  acting  as  police  officer,  as  provided  by 
section  3457  of  the  Code  of  Alabama  of  1896. 
(6)  That  the  defendant  is  In  no  way  re- 
sponsible for  tbe  conduct  of  said  Bright 
Martin  at  the  time  ot  the  alleged  Injury,  as 
tbe  said  Martin  was  at  that  time  acting  as 
a  police  officer  of  the  state  of  Alatutma,  by 
virtue  of  tbe  power  conferred  upon  him  un- 
der section  8467  of  tbe  Code  ot  Aiahamn  of 
189&" 

The  plaintiff  demnxred  s^iarately  to  tbe 
2d,  3d,  4th,  and  5th  ideas,  npon  the  grounds 
that  said  pleas  constitute  no  valid  defense  to 

plaintiff's  «ause  of  action,  and  becaue  said 
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pleaa  fiUl  to  aver  flat  def<enduif  a  condochHr 
naed  no  more  force  than  waa  necessary  in 
putting  plaintiff  oat  <hi  the  platform  of  aald 
car.  To  the  slxtli  plea  the  plaintUF  demurred 
upon  the  following  groondB:  "(1)  Because 
the  awment  In  aald  plea,  that  the  defendant 
Is  In  no  way  responsible  for  the  condact  of 
said  Martin  itt  the  time  of  the  alleged  Injury, 
la  a  mere  conclusion  of  the  pleader.  (2)  Be- 
cause the  arerm^t  that  the  aald  Martin 
waa  at  the  time  acting  as  a  ix^lce  officer  of 
the  atate  of  Alabama,  by  Ttrtne  of  the  pow- 
er  conferred  upon  him  under  section  of 
the  Code  of  Alabama,  la  a  mere  contusion 
of  the  pleader,  and  no  valid  def«ise  to, 
plalntUTs  complaint"  These  danurrers  were ' 
overruled,  and  lasoe  vas  Joined  tm  tfie  pleaa 
filed       the  defendant 

The  evidence  Introduced  for  the  plaintiff 
tended  to  show  that  having  a  ticket  which 
entiUed  him  to  ride  as  a  passenger  oa  de- 
fendant's train,  be  boarded  said  {rain,  and 
that,  as  be  was  trying  to  And  a  seat  In  tbe 
coach  which  he  bad  entered.  Bright  Martin, 
the  conductor  on  aald  train,  forcibly  to(A 
bold  oi  the  jdalntlff  and  knocked  him  to  his 
knees,  and  then  shoved  him  down  the  aisle 
to  tbe  platform  of  the  car,  where  he  cau^t 
him  to  tiie  ooDar  with  one  hand  and  by  the 
leg  wlto  the  other  hand,  and  threw  him  from 
tibe  platform  toto  a  dlteh  near  the  side  of 
the  track;  that  at  the  time  he  waa  so  aa- 
Mtulted  by  the  conductor  the  plaintiff  was 
to  no  way  mlsb^iavlng;  that  he  was  not 
drunk  at  the  time,  nor  waa  he  boisterous  or 
cursing:  that  after  be  waa  thrown  to  the 
ditch  he  waa  helped  aa  the  trato  by  two 
otiier  peoplei,  and  while  be  waa  being  put  on 
the  trato  the  conductor  Martto  alao  helped 
put  him  back  on  the  train.  The  plaintiff 
totrodueed  evidence  tending  to  show  that  be 
anatatoed  the  tojorles  complatoed  o<  to  tiw 
nnnplatot  Tbe  platoflff  soo^t  to  pn>v« 
tiiat  vpoa  entering  the  trato  he  wwt  to  hla 
son,  who  waa  ritttog  down,  and  asked  him 
to  lend  Mm  15  coita.  The  defendant  ob- 
jected to  the  totroduetbm  of  this  evidence, 
the  court  sastatDed  the  objection,  and  the 
plaintiff  duly  ezcapted.  The  platotlff  sought  to 
prove  by  several  of  the  witnesses  that,  at  the 
time  the  plaintiff  waa  ejected  frmn  the  trato, 
there  was  tbe  use  of  a  great  deal  of  profane 
language  by  persons  who  were  on  the  out- 
side of  the  car.  The  defendant  objected  to 
the  'totroductlott  of  this  evidence,  the  court 
anstotoed.  the;  objection,  and  the  philntlff 
duly  excepted. 

Duttog  the  axamlnaUon  of  one  Mose  Head, 
a  witness  for  the  plaintiff,  he  testified,  In 
answer  to  a  question,  that  the  plalntfff  told 
him  after  the  trato  piilled  bnt-that  be  want- 
ed the  wltoeas  ''to  take  care  of  htia."  The 
defendant  objected  to  the  qnestlon' whldbr 
elicited  this  answer,  the  court  sustained  the 
objectlMi,  and  tbe  platotlff  duly  ttcepted. 
Upon  motion  of  tbe  defendant  the  court  ex^: 
duded  the  answer  from  the  Jury,  and  to 
thla  ruling  tha  platotlff  ddly  excited. 


The  evidence  tor  tiie  dtfendant  tended  to 
show  that  at  tbe  time  tbe  platotifl  boazAed 
the  trato  he  waa  very  drunk;  that  there 
were  to  the  coach  at  the  time  several  women; 
that  the  plaintiff  used  vulgar  and  obscene 
language,  and  was  very  biriMerODs;  that  the 
conductor  remonstrated  with  him,  and  asked 
him  not  to  be  guilty  of  such  conduct  and 
told  him  If  he  did  not  atop  he  would  have  to 
put  him  off  the  trato;  that  upon  platotlff 
continuing  to  be  gull^  of  such  bdsterom 
and  Indecent  cimduct  the  conductor  puahed 
him  to  the  door  onto  the  platform,  and  that 
he  waa  so  drunk  that  he  fell  from  the  plat- 
form toto  the  dlteb.  On  tbe  cross-examlna- 
tloo  of  each  of  tiie  defendanf a  wttneaaea, 
tiiey  teaUfled  that  the  defendant  gave  th«n 
passes  over  the  road  to  attend  the  trial  and 
paid  all  of  their  racpenBea. 

The  plaintiff  requested  tbe  court  to  give  to 
the  Jury  the  followtog  written  charge,  and 
aeparately  excepted  to  the  court's  refuaal  to 
give  tbe  same  as  asked:  "<8)  The  court  char- 
ges the  jury  that  If  they  believe  reaaonably 
from  the  evidence  that  conductor  Martin 
knew  at  the  time  be  ejected  platotlff  that  be 
was  80  drunk  as  to  be  unable  to  protect 
himself,  then  It  makes  no  difference  whether 
platotiff  fail  off  aald  platform  or  waa  puahed 
off.  toe  Nashville,  Chattanooga  &  St  Louis 
Ballway  would  be  liable  to  damage.** 

The  platotlff  separately  excepted  to  the 
court  giving,  at  the  request  of  the  defendant 
the  followtog  wrlttoo  dUirgea:  "<2)  The  tact 
that  the  defendant  paid  the  actual  expraaes 
of  Ita  witnesses  while  attoidlng  thla  trial  has 
nothing  to  do  with  the  Isauea  to  thla  caae; 
auch  payment  by  the  defendant  waa  tl^t 
and  proper.  (8)  Under  tbe  law  In  tills  atat^ 
tbe  conductor  of  a  railroad  train  la  a  police 
officer,  and  not  only  baa  the  right  but  It  Is 
bis  duty,  to  keep  order  on  the  trato  on  which 
he  is  conductor,  and  to  eject  all  persona  who 
use  obscene  or  abusive  language  to  the  pres- 
ence and  hearing  of  the  passengera.  (4)  If 
tbe  Jury  believe  from  the  evidence  that  toe 
plaintiff,  Moore,  was  totoxlcated,  and  used 
obscene  or  vulgar  language  In  the  car  of  tbe 
defendant  railway,  then  the  conductor  bad 
tbe  right  to  put  Moore  out  of  tbe  car,  and  to 
use  such  force  as  was  necessary  to  accom- 
plish it  (5)  Tbe  court  charges  the  Jury  that 
if  they  find  from  the  evidence  that  at  the 
time  of  tbe  alleged  Injury  plaintiff  was  a 
pflsseoger  on  defendant'a  train,  that  Bright 
Martin  was  a  conductor  on  said  train,  that 
plaintiff  became  disorderly,  to  that  he  used 
profane,  vulgar,  or  indecent  language,  which 
act  on  the  part  of  the  plaintiff  rendned  It 
necessary  for  the  said  Bright  Martin  to  eject 
platotiff,  and  that  while  Martin  was  trying 
to ,  eject  plaintiff  from  the  train,  platotlff 
resisted  the  efforts  of  Martin  to  so  ^ect  Uoi. 
which  resistance  on  the  part  df  the  plahitlff 
was  tbe  cause  of  the  platotlff  being  Injured, 
then  the  Jury  should  find  a  verdict  for  toe 
defendant*'  - 

Tberfr  were  verdict  and  Juil^inei^f^  toe 
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defendairt.  Tbe  jndgment  entry  li  Id  the  f o1- 
towing  language:  "On  tbls  tbe  IStli  day  of 
Norember,  1902,  come  tbe  parties  by  attoi^ 
ney,  and  tbe  plaintiff  demurs  to  defendant's 
pleas.  It  Is  considered  and  adjudged  by  tbe 
court  tbat  tbe  demurrers  be,  and  the  same 
are  hereby,  oTermled.  Issue  being  Joined, 
come  a  Jury  of  good  and  lawful  men,  to  wit, 
W.  H.  Scarbrongb  and  eleren  others,  who, 
being  duly  sworn  and  charged  according  to 
law,  upon  their  oaths  do  say:  •We,  tiie  Jury, 
And  in  favor  of  the  defendant*  It  Is  there- 
fore considered  by  the  court  tbat  the  defend- 
ant go  hence  and  recoTer  of  tbe  plaintiff  the 
costs  In  this  behalf  expended,  for  which  let 
execution  Issne.  It  Is  further  considered  by 
tbe  court  that  the  plaintiff  bare  tblr^  days 
in  which  to  prqiare  and  liare  signed  Us  bill 
of  exertions." 

Tbe  plaintiff  appeals,  and  assigns  as  error 
tiie  aereral  mllngs  of  tbe  court  to  which  ex* 
cottons  were  reserved. 

In  this  court  the  appellee  made  a  motion  to 
dismisa  the  appeal  upon  tbe  following 
grounds:  d)  The  record  shows  that  there 
was  no  Judgmmt  rendered  by  the  oonrt  be- 
low which  would  support  an  appeal,  and  (2) 
that  tbe  bill  of  exceptions  was  not  signed 
during  term  time,  and  there  was  no  sncb 
order  of  tihe  court  as  authorized  It  to  be  sign- 
ed after  the  adjournment  of  the  court  The 
Judgment  of  tbe  court  was  rendered  on  No- 
ramber  18, 1902.  Tbe  bill  of  exceptions  was 
signed  on  December  17,  1902. 

UcCord  &  HcGord,  fbr  appellant  Oscar 
R.  Hnndl^,  for  appellee. 

TTBON,  J.  Tbe  motion  of  appellee  to  dis- 
miss the  appeal  because  no  Judgment  was 
rendered  by  the  trial  court  npon  the  rerdict 
of  tbe  Jury  must  be  denied.  Bell  t.  Otts,  101 
Ala.  186,  18  South.  43,  49  Am.  St  Rep.  IIT; 
1  Freeman  on  Judgments,  |  2.  Tbe  order  of 
tbe  court  allowing  30  days  for  the  prepara- 
tion and  sluing  of  the  bill  of  exceptions  Is 
snffldent 

Tbe  complaint  alleges  a  wrongful  ejection 
of  tbe  plaintiff  by  the  conductor  from  one 
of  tbe  cars  of  defendant  onto  tbe  platform 
of  Bftld  car,  and  from  there  to  the  grvnnd. 
resulting  In  injuries  to  bis  person.  The  dft> 
fendant  filed  flTe  special  plMS,  nnmbeied  2. 
8.  4, 1^  and  0.  All  of  them  except  tbe  sixth 
are  in  tonn  pleas  of  oontrttratory  negligence. 
Tbey  are,  bowerer,  really  an  attempt  to  Jus- 
tify tbe  conduct  of  the  conductor  In  Meeting 
tbe  plaintiff  under  section  84&7  of  the  Oode 
of  1886.  Ab  pleas  of  Jnatlflcatlon  they  are 
manlteatiy  bisi^clent  While  they  aver  the 
dlsorderiy  conduct  of  tbe  plaintiff,  they  do 
not  aTer  that  the  conductor  used  only  such 
force  as  waa  necessary  to  accomplish  his  »• 
tnoral  from  tbe  car.  The  demurrer  Sntep- 
poead  to  each  of  them  should  have  beep  sn»> 
talned.  Tbe  sixth  was  also  bad.  It  averred 
mbstanttaily  nothing  more  than  that  tbe  con> 


ductor  at  the  time  he  ejected  the  plaintiff 
was  acting  as  a  police  officer  of  the  state  by 
Tirtue  of  tbe  power  conferred  npon  blm  by 
section  3457.  The  fact  tbat  he  was  clothed 
with  the  authority  ot  a  police  odScer  and 
acted  in  that  capad^  on  tbe  occasion  of 
plaintiff's  ejection  does  not  relieve  his  com- 
pany (the  defendant)  from  liability  if  he  was 
not  justifled  In  tbe  exercise  of  tbat  authority, 
or  if  In  tbe  exercise  of  tt  be  nsed  more  force 
than  was  necessary. 

We  are  unable  to  see  the  relevancy  of  the 
testimony  offered  by  plaintiff  that  he  applied 
to  his  son  to  loan  him  IS  cents,  or  that 
cursing  or  profane  language  was  used  by 
others  who  were  on  the  outside  of  tbe  car. 
Nor  was  there  error  In  excluding  tbe  request 
to  Head  by  plaintiff  "to  take  care  of  blm" 
after  he  bad  received  the  Injuries  complain- 
ed of.  None  of  these  matters  were  a  part  of 
the  res  gestae  of  the  transaction,  and  could 
shed  no  light  upon  tbe  material  Issne  In  ttu 
case. 

Charge  6  requested  by  plaintiff  was  proper- 
ly refused.  The  negligence  of  tbe  conductor 
in  leaving  tbe  plaintiff  on  the  platform,  after 
ejecting  blm  from  tbe  car,  knowing  that  be 
was  so  drunk  as  to  be  unable  to  take  care  of 
himself,  la  not  counted  on  In  tbe  complaint 
and  could  not  therefore,  be  made  tbe  baste 
of  a  recovery. 

Charge  No.  2  given  at  tbe  request  of  de- 
fendant was  improper.  It  Invaded  tbe  prov- 
ince of  tbe  Jury,  and  asserted  an  incorrect 
proposition  of  law.  While  It  may  be  true, 
as  asterted  to  it  tiiat  it  was  right  and  proper 
for  the  defendant  to  pay  the  expenses  of  Its 
witnesses,  yet  tbe  fact  ttiat  Ito  witnesses  were 
transported  by  it  to  tbe  place  of  the  trial 
free  of  charge  and  their  hotel  bills  paid  Is  a 
drcumstance  tending  tp  show  bias,  and  was 
proper  matter  tor  tbe  consideration  of  tbe 
Jury.  Ala.  Great  So.  R.  Co.  v.  Johnston,  128 
Ala.  283,  21  South.  77t  This  being  true,  it 
was  clearly  error  to  Instruct  tbe  Jury  that  as 
matter  of  law,  the  fact  that  defendant  paid 
tbe  expenses  of  Its  wltoesses  "has  nothing  to 
do  vrltb  the  issues  in  tbe  case.** 

Tbe  only  objection  urged  agatost  charge  8 
given  for  defendant  Is  that  it  waa  misleading. 
It  asserted  a  correct  proposition  of  law,  and. 
If  Its  tCTdency  was  to  mislead,  this  should 
have  been  corrected  by  requesting  an  explan- 
atory charge; 

Ooncedtog  that  charge  S  waa  abstract  the 
giving  of  It  Is  not  reversible  error.  2  May- 
field's  Dig.  pp.  665.  678. 

In  conclusion,  It  may  not  be  amiss  to  say 
that  we  cannot  concur  In  tbe  view  urged 
aivellee's  counsel  that  it  was  mtltled  to  the 
affirmative  charge,  and  tberefore.  If  error 
was  committed,  it  was  without  injury.  The 
testinumy  was  In  direct  conflict  npon  eveiy 
material  Issue  of  tect  presfuted  bjf  the  jdeaA- 
logs. 

Revweed  and  cemaudaft. 
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(137  Ala.  85) 

SANDWICH  T.  STATE. 

(Sapreme  Ooort  of  Alabama.   June  4,  1903.) 

GAHINQ— WITNESSES-EXEMPTION  FROM  FROB- 
ECUTION— PROCEDURE— MOTION  TO  QOASH. 

1.  Under  Cr.  Code,  4805,  providiny  that  a 
witness  called  to  testifr  generally  as  to  an^ 
offense  against  tbe  statutes  prohibiting  gaming 
without  first  being  specially  interrogatea  aa  to 
any  particular  offense  cannot  be  prosecuted  for 
any  oSt^use  of  gaming  so  testified  to  by  him, 
the  proper  method  for  claiming  the  protection 
of  the  statute  is  by  motion  to  quash  the  indict- 
ment. 

2.  A  person  so  called  to  testify  before  the 
grand  jury  cannot  be  prosecuted  for  an  offense 
testified  to  by  him,  though  another  witness  had 
previoufily  testified  to  the  same  offense. 

Appeal  from  Olty  Court  of  Montgomery; 
William  H.  Tltomas,  Judge. 

William  Sandwich  was  coDvicted  of  gam- 
tag,  and  appeals.  Beversed. 

Hill  St  Hill,  tot  appellant  Cbas.  G. 
Brown,  Atty.  Gen.,  for  the  State. 

DOWDHLL,  J.  The  defendant  waa  tried 
and  convicted  on  an  Indictment  for  gaming, 
and  from  that  Judgment  of  conviction  he 
prosecutes  this  appeal.  The  defendant  claim- 
ed Immunity  from  prosecution  for  the  of- 
fense charged  under  the  proviBlons  of  sec- 
tion 4805  of  the  Criminal  Code.  He  sought 
to  avaU  himself  of  tbe  provisions  of  this  stat- 
ute first  by  motion  to  quash  the  Indictment 
and  then  by  plea,  the  motion  having  been 
overruled.  The  protection  guarantied  In  sec- 
tion 480S  to  the  witness  testifying  as  to  gam- 
ing against  being  prosecuted  for  any  of- 
fense of  gaming  so  testified  to  by  him  when 
being  called  to  answer  generally  as  to  any 
such  offense,  within  his  knowledge,  commit- 
ted within  the  12  months  next  preceding, 
without  first  being  specially  Interrogated  as 
to  any  particular  offense,  Is  a  question  for 
the  determination  of  the  court,  and  the  mo- 
tion to  quash  the  indictment  was  the  proper 
practice.  Sparrenberger  v.  State,  53  Ala.  481, 
26  Am.  Bep.  643.  On  tbe  hearing  of  the 
motion  It  was  shown  without  contradiction 
that  the  defendant  was  summoned  before 
the  grand  Jury  that  preferred  the  indict- 
ment to  give  evidence  of  any  violation  of  the 
laws  against  gaming,  and  was  required  to 
answer  generally  as  to  any  such  ofitense, 
within  his  knowledge,  committed  within  tbe 
12  months  next  preceding,  without  having 
been  first  specially  interrogated  as  to  any 
partlcalar  offense;  that  he  testified  to  a 
game  played  with  cards.  In  which  witness 
himself  had  participated;  that  tbe  Indict- 
ment against  him  was  for  tbe  particular 
game  testified  to  by  bim  as  a  witness  be- 
fore the  grand  jury,  and  was  found  against 
him  after  he  had  given  bis  testimony  before 
the  grand  jury.  This  evidence  clearly  put 
tbe  defendant  within  the  protection  of  tbe 
provision  of  the  statute  against  a  prosecu- 
tion, and  on  It,  undisputed  as  it  was,  the 
motion  to  quash  the  Indictment  should  have 
been  sustained.   The  fact  that  another  wit- 


ness had  been  called  before  tiie  grand  Jmy 
before  the  defendant,  and  that  micb  other 
witness  had  testified  to  the  same  game,  Im- 
plicating the  defendant  In  It,  would  not  de- 
prive the  defendant  of  the  Inununlty  afford- 
ed by  the  statute  upon  the  theory  that  tbe 
Indictment  against  him  was  found  on  the  tes- 
timony of  such  other  witness.  It  Is  wholly 
immaterial  and  unimportant  that  there  was 
other  evidence  adduced  before  tbe  grand 
Jury,  which  was  sufficient,  without  regard  to 
that  given  by  the  defendant,  to  authorize 
the  finding  of  tbe  Indictment  The  fact  re- 
mained that  tbe  defendant  was  Indicted  after 
he  had  been  required  as  a  witness  to  answer 
generally  as  to  any  violation  of  tbe  laws 
against  gaming  within  his  knowledge,  and 
had  so  answered,  thereby  entitllixg  himself  to 
protection  from  prosecution  as  to  any  such 
offense  so  testified  to  by  him. 

It  is  unnecessary  to  ccmslder  tbe  questions 
TChich  arose  on  tbe  trial  before  the  jury  up- 
on the  admission  and  rejection  of  evidence, 
since  the  motion  to  quash  the  indictment 
should  have  been  sustained,  and  for  the  re- 
fusal of  which  by  the  comt  the  judgment 
must  be  reversed,  and  a  judgment  will  be 
rendered  quashing  the  Indictment  and  dis- 
charging the  defendant 

Beveraed  and  rendered. 


(in  Au.  m 

LITTt;B  et  al.  r.  STATE  ex  rd.  HOEY  et  iL 

(Supreme  Court  of  Alabama.  June  S,  1003.) 

QUO  WARRANTO-8ECDRITT  FOR  COSTS— AP- 
FROVAIf-PAROL  BVIDBNCB. 

1.  Code  1806,  I  3421,  provides  that  quo  war- 
ranto may  be  Drou^jht  without  the  direction  of 
the  judge  of  the  circuit  court  on  the  iuforma- 
tion  of  any  person  giving  security  for  the  costs, 
to  be  approved  by  the  elwk  of  the  court.  BtU, 
that  it  canoot  be  oondosively  presumed  that  the 

Eapcr  purporting  to  be  a  security  for  costs, 
tit  not  indorsed  with  the  approval  of  the  clerk, 
wns  in  tact  approved  by  bim,  but  that  parol 
evidence  ia  admiaslble  to  show  that  it  waa  aoC 
BO  approved. 

Appeal  from  City  Court  of  Bessemer;  B.  G. 

Jones,  Judg& 

Quo  warranto  by  the  state,  on  relation  of 
T.  T.  Huey  and  others,  against  B.  A.  Little 
and  others,  board  of  police  commissioners  of 
the  city  of  Bessemer.  From  a  judgment  for 
relators,  respondents  appeal.  Beversed. 

It  was  averred  In  the  petition  that  the 
petitioners  had  been  and  were  the  duly  elect- 
ed board  of  mayor  and  aldermen  of  the  city 
of  Bessemer,  and  were  exercising  all  tbe  cor- 
porate powers,  ft^uchlses.  and  privileges  and 
rfghte  conferred  upon  them,  and  were  dis- 
charging the  duties  of  their  said  office;  that 
on  March  17,  1003.  the  respondents  E.  A. 
Little  et  al.  were  appointed  by  tbe  Governor 
of  the  state  a  board  of  police  commissioners 
for  the  city  of  Bessemer,  and  were  claim- 
ing by  virtue  of  such  appointment  to  be 
clothed  with  tbe  power  and  charged  with  tbe 
duty  of  exercising  tbe  exclnalv«  right  to  »p- 
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point  a  cblef  of  police,  and  snch  other  of- 
ficers and  police  as  they  might  deem  neces- 
sary for  the  proper  protection  of  said  city, 
and  were  claiming  the  right  to  exercise  cer- 
tain other  enumerated  powers.  That  said 
Little  and  the  other  respondents  ander  soch 
claim  had  usurped,  intruded  Into,  and  were 
unlawfully  holding  and  claiming  to  exercise 
such  powers  and  franchises  as  had,  by  act 
of  the  I^eglBlature  establishing  a  charter  for 
the  city  of  Bessemer,  been  conferred  upon 
the  board  of  mayor  and  aldermen  of  the  city 
of  Bessemer,  and  said  respondents  had  or- 
ganized and  were  proceeding  to  exercise  the 
rights  of  the  board  of  police  commissioners. 
It  was  then  further  averred  that  the  Gov- 
ernor of  the  state  was  without  authority  or 
legal  power  to  appoint  the  respondents  as 
such  board  of  police  commissioners,  and  that 
there  was  no  such  office  under  the  Consti- 
tution and  laws  of  the  state. 

The  prayer  of  the  petition  was  for  the  is- 
snance  of  a  writ  showing  by  what  authority 
the  respondents  claimed  the  rights  and  pow- 
ers to  exercise  the  office  of  the  board  of  po- 
lice commissioners,  and  that  It  be  adjudged 
that  they  were  Intruding  upon  the  powers 
and  rights  conferred  upon  the  board  of  may- 
or and  aldermen  of  the  city  of  Bessemer,  and 
that  the  respondents  be  excluded  from  the 
exercise  of  any  of  the  powers,  privileges,  or 
management,  control,  or  regulation  of  the  po- 
lice power  or  of  the  sanitary  power  of  the 
dty  of  Bessemer. 

The  purpose  of  the  proceeding  instituted 
oy  said  petition  was  to  test  the  constitution- 
ality of  the  act  of  the  Legislature  approved 
BAarcfa  3,  1903,  creating  a  board  of  police 
commissioners  for  the  cllr  of  Bessemer,  and 
authorizing  the  Governor  to  appoint  police 
«>mmiBsloners  for  the  city  of  Bessemer. 

Upon  the  filing  of  the  Information  and  the 
isenance  of  the  writ,  the  respondents  filed  a 
motion  to  dismiss  the  writ  and  the  proceed- 
ing, upon  tbe  ground  that  the  relators  had 
failed  to  give  security  for  costs.  The  facts 
In  relation  to  this  motion  are  sufficiently 
stated  In  the  <^inlon.  Upon  the  overruling 
of  this  motion,  the  respondents  filed  a  demur- 
rer to  the  petition.  This  demurrer  was  over- 
raled,  and  thereupon  the  respondents  filed  an 
answer  In  which  they  set  up  the  act  creating 
a  board  of  police  commissioners  for  the  city 
of  Bessemer,  and  conferring  the  power  upon 
tbe  Governor  to  appoint  said  board,  and  tiiat 
they  were  duly  appointed  by  the  Governor 
under  said  act  and  were  proceeding  to  exer- 
cise the  rights,  powers  and  privileges  confer- 
red by  said  act  Tbe  petltioDera  demurred 
to  this  answer  upon  the  ground  that  the  act 
set  up  in  said  answer  was  nnconstltational 
and  void,  npon  the  gronnd  that  said  act  was 
contrary  to  section  104  of  the  Constltatlon  of 
1901,  was  in  violation  of  section  45  of  the 
«ald  Constltntlan,  and  was  tn  violation  of  sec- 
tions 106  and  106  of  tbe  Constitution.  The 
■court  sustained  the  demurrers  to  this  answer, 
And,  the  defendants  declining  to  plead  fur^ 


ther,  judgment  was  rendered  in  t&yot  of  tbe 
petitioner,  and  it  was  ordered  that  the  re- 
spondents be  excluded  from  the  office  of  po- 
lice commissioners  of  the  dty  of  Bessemer. 

L.  D.  Godfrey,  Plnckney  Scott,  and  Bow- 
man, Harsh  &  Beddon,  for  appellants.  W.  F. 
Porter  and  J.  A.  Estes,  for  appelleea. 

HARALSON,  J.  This  petition  appears  to 
have  been  sworn  to  before  the  clerk  and 
register  of  the  court,  on  the  30th  of  March, 
1903.  On  April  1st,  following,  the  judge  of 
said  court  Issued  his  order,  that  upon  the  re- 
lator's giving  security  for  costs  of  the  pro- 
ceeding, an  alternative  writ  should  Issue  ac- 
cording to  the  prayer  of  the  petition.  Fol- 
lowing this  order  in  the  transcript,  is  found 
an  acknowledgment  as  s^urlty  for  costs, 
signed  by  three  persons,  without  date  and 
without  anything  on  It  to  Indicate  that  Itijpas 
filed,  or  that  It  was  approved  by  the  Witfrk, 
Next  follows  tbe  return  of  the  sheriflC  of  date 
April  1st,  1903,  showing  the  execution  of  the 
petition  on  the  defendants.  By  section  3421 
of  the  Code  of  1896,  It  is  provided  that  in  an 
action  of  this  character.  It  "may  be  brought 
without  the  direction  of  such  judge  [of  the 
circuit  court]  on  the  luformatloa  of  any  per- 
son giving  security  for  the  costs  of  the  ac- 
tion, to  be  approved  by  the  clerk  of  the  court 
In  which  the  action  is  brought"  Construing 
this  section.  It  was  long  ago  held,  that 
the  statute  contemplates,  that  the  security 
should  be  given  before  the  commencement  of 
the  suit,  and  that  the  security  Is  a  condition 
precedent  to  the  right  under  the  statute  of 
instituting  It  Taylor  v.  State,  31  Ala.  383; 
Tbe  State  ex  rel.  v.  Town  Council,  80  Ala. 
86. 

The  failure  of  the  cleric  to  enter  on  the 
paper  purporting  to  be  a  security  for  the 
costs  his  approval,  did  not  vitiate  It  as  such, 
and  nothing  appearing  to  the  contrary,  the 
presumption  might  be  Indulged  that  it  was 
approved  by  him.  This  presumption  Is  not 
conclusive,  however,  but  is  subject  to  be  re- 
butted by  proof  that  it  was  not  In  fact  ap- 
proved. Good  V.  Jones,  56  Ala.  538.  It  is 
proper  to  add,  that  no  presumption  can  be 
raised  that  the  security  for  costs  was  given 
and  approved  by  virtue  of  the  fact  of  the 
fiat  of  the  judge  of  the  city  court  found  in 
the  record,  in  respect  to  the  glvli^  of  such 
security. 

Tbe  defendants  moved  to  dismiss  the  pro- 
ceeding, on  the  ground,  among  others,  tbat 
no  security  for  costs  bad  been  glvm  and  ap- 
proved by  the  clerk  before  the  commence- 
ment at  the  suit,  wlilch  motion  tbe  court 
overruled.  In  this  connectton  d^ioidantB 
proposed  to  prove  by  tbe  cleA,  who  was 
being  examined  as  a  witnees,  that  be  had 
not  approved  the  security  offered,  but  bad 
expremly  refused  to  do  so.  Tbls  eridoice, 
on  the  objection  of  plaintiffs,  the  court  would 
not  allow.  The  evidence  was  admissible  to 
rebut  the  presumption  that  might  be  other- 
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wise  indulged,  tbftt  tb«  seenrity  bad  been 
given,  and  tbe  court  erred  In  refaaing  to  ad- 
mit the  evidence. 

Since  tbe  case  must  be  reversed  for  tbls 
error,  the  decision  of  tlie  constitutionality  of 
the  act  creating  tbe  police  commission  Is  at 
this  time  unnecessary  and  improper.  Joiner 
v.  Winston,  68  Ala.  130. 

Reversed  and  remanded. 


(187  AU.  2B6) 

SKINNER  V.  JENNINGS  et  nz. 
(Supreme  Court  of  Alabama.  June  4,  1903.) 

KBAUDVLBNT     CONVBTANCB  —  TRANSACTION 
BETWEEN  HUSBAND  AND  WIPE— BX- 
BMFTIONS  TO  HUSBAND. 

1.  Wbere  propert?  eoDvered  by  a  husband  to 
his  wife  to  pay  it  debt  was  worth  less  than 
$1,000,  the  creditors  of  the  buEband  are  not  in 
B  position  to  question  his  riglit  to  convey  the 
property,  It  being  exempted  to  him  by  law. 

2; 'An  owner  of  exempt  property  has  an  ab- 
solute ownership  thwein,  and  need  not  have  it 
exempted  to  him  by  court  proceedings  in  order 
to  maintain  his  ^hts  thereto  agalntt  Ids  cred- 
itors. 

Appeal  from  Chancery  Court,  Barbour 
Ooubty;  W.  L.  Parks,  Cbancellw. 

Bill  by  George  N.  Skinner  against  B.  M. 
Jennings  and  wife  to  have  a  sale  of  property 
declared  a  general  assignment  for  the  ben- 
efit of  aredltors.  From  a  decree  diamlaslng 
the  bill,  omnplalnant  amKals.  Affirmed. 

O.  lb  Oomer,  for  appelant  A.  H.  Mer- 
rill, tm  appelleea. 

HARAIiSON,  J.  It  IB  admitted  that  title 
defendant;  R.  IC  Joinings,  on  the  15th 
May,  1902,  was  Indebted  tn  hiB  wife,  Janle 
G.  Jennings,  In  the  sum  of  91,000^  evidenced 
by  his  pnunisscwy  note  to  her  for  that  sum 
executed  on  the  2d  of  July,  1901,  for  money 
advanced  by  her  to  Iilm  on  that  date;  that 
Cor  the  purpose  of  paying  said  in^btedness 
the  said  R.  M.  Jennings  on  tbat  date*— IBth 
May,  1902,— ececuied  and  d^vered  to  her 
the  Mil  of  sale  attached  to  the  Mil  as  an 
exhibit,  by  which  he  conveyed  to  her  the 
different  items  of  property  therein  describ- 
ed, at  the  nomliud  values  therein  stated,— 
bat  the  real  valne  of  which  amounted  onlj 
to  $f60.77,— and  that  this  was  sabstantlally 
all  the  property  he  owned,  except  his  wear- 
ing apparel,  which  was  less  to  value  than 
X100.  The  purpose  of  the  bill  is  to  have 
said  bill  of  ssls  (teclaied  a'  general  assign- 
ment, enuring  to  the  benefit  of  complainant 
a  creditor  ct  said  S.  M.  J«mlngs,  and  his 
other  creditors  exlBtliv  at  the  date  of  said 
conv^ance;  tbat  said  Janle  O.  Jenntogs 
be  held  to  be  a  trastee  under  said  bfll  of  sale 
for  tbe  benefit  of  all  of  each  creditors,  and 
ibat  tbe  tmst- estate  be  administered  under 
tbe  orders  and  directions  of  tbe  court,  ete. 

Tbe  conteution  cannot  be  sustained.  As 
to  tbls  propertsr,  bting  less  to  vtlue  than 
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fl.000,  the  owner.  It  may  be  said,  had  no 
credltora,  and  he  was  free  to  do  with  it  as 
he  chose.— to  sell  or  give  it  to  his  wife, 
without  the  right  of  any  creditor  to  complain, 
since  it  Interfered  with  no  right  of  bis,  legal 
or  equitable.  To  allow  tbat  he  was  incapa- 
ble of  conveying  it  to  his  wife,  to  pay  a  debt 
he  owed  her,— though  if  he  did  not  owe  it 
woQld  make  no  difference,— without  its  hav- 
ing the  effect  to  convert  the  conveyance  toto 
a  general  assignment,  would  be  to  qualify 
and  limit  hfs  exemption  In  a  manner  not 
sanctioned  by  tbe  letter  or  policy  of  the  ex- 
emption lawti.  Fellows  v.  Lewis,  65  Ala.  343, 
30  Am.  Rep.  1;  Wright  v.  Smith,  66  Ala. 
514;  Shirley  v.  T^,  67  Ala.  440;  Lehman, 
Durr  &  Co.  v.  Bryan,  Id.  558;  CSewIa  v. 
Malon,  119  Ala.  312,  24  South.  767.  His 
right  to  It  was  so  perfect  that  he  was  under 
no  legal  obligation  to  have  It  exempted  to 
him  by  any  court  proceeding.  A  selection  of 
It  as  exempt  was  unnecessary,  the  law, 
without  the  doing  of  any  act  oa  his  part,  to- 
tervenlug  and  attacblng  the  right  of  exemp- 
tion as  absolutely  as  If  tbe  particular  prop- 
erty had  been  speclflcally  designated  and 
declared  exempt  AIl^  t.  Daniel.  76  Ala. 
403:  Jackson  t.  Wilson,  UT  Ala.  482;  28 
South.  621. 
Affirmed. 

or  AH.  tin 

WESTBROOK  et  aL  T.  HAYES. 
(Supreme  Gonrt  oC  Alabama.  June  4.  1908.) 

aPHCmO  PER PORMANOB-EVTOBNCE— SUFFI- 
CIENCY—DISMiaSAL  OF  CAUSE. 

1.  Evidence  examined  in  an  action  for  the 
specific  performance  of  a  parol  contract  re- 
specting the  sale  of  land,  and  Md  not  to  entitle 
complainant  to  a  decree. 

2.  Where  complainants*  case  was  not  made 
out  by  such  harmonious  pleading  and  proof  as 
to  entitle  them  to  a  decree,  It  was  not  error  to 
dismiss  the  case  in  vacation  without  giving  them 
an  opportouity  to  amend. 

Appeal  from  Chancery  Court  Walker  Coun- 
ty; John  O.  Carmlchael,  Chancellor. 

Bill  by  H.  T.  Westbrook  and  another 
against  John  N.  Hayes  for  tbe  spedflc  per^ 
formance  of  n  parol  contract  to  convey  land. 
From  a  decree  dismissing  tbe  bill,  complain- 
ants appeal.  Affirmed. 

Curtis  &  Hipp,  for  appellants.  M.  P.  Par- 
ker and  D.  A.  McGregor,  for  appellee. 

HAHALSON,  J.  The  bill  to  Its  second  par- 
agraph avers,  "That  during  the  month  of 
January,  1802,  or  about  that  time,  your  ora- 
tor, H.  T.  Westbrook,  bought  from  defendant 
[the  forty  acres  of  land  which  is  described) 
lying  and  being  In  Winston  county,  Alabama, 
and  defendant  sold  said  above  described  land 
to  him."  In  the  third  section  it  Is  averred. 
"That  the  contract  price  of  said  land  bought 
from  defendant  was  agreed  on,  as  one  hun- 
dred and  twenty-five  dollars,  the  same  to  be 
paid  to  machinery,  and  your  orators  aver 
that  said  Westbrook  at  the  time  of  purchase, 
paid  tbe  defendant  the  contract^rlce  of  laid 
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ItaiA,  pajrlng  ttierefor  the  macblnflry  agnied 
apon,  conslBtliig  of  an  engine,  etc.  •  •  • 
which  waB  accepted  1^  the  defendant  In  pay- 
meot  tor  the  land  ao  bopg ht  and  ahore  de- 
acribed."  In  the.  fonrth  it  la  aTerred,  •^bat 
defendant  agreed  to  execoto  to  said  H.  T. 
WeitbnKdL  a  good  and  nifflcient  deed  to  aald 
land,  eouTeylng  all  hia  right,  title  and  Inter- 
est In  tiie  same  ta  him,  and  farther  agreed  to 
haTe  his  wife  sign  the  aame  for  the  purpose 
of  tellnqnlahment  her  dower  interart  in  same, 
and  that  he  would  deUm  the  same  to  aaid 
Weatbrook." 

In  the  fifth  parapviOi  It  la  aet  out  "That 
the  a^  Weetbrook  went  Into  poaaeulon  of 
aald  land  under  aald  aale  and  purchase,  baT- 
Ittg  absolute  faith  In  the  promlae  of  the  de- 
fendant to  execute  to  him  a  title  to  aald  land, 
and  that  he  remained  In  posseSBion  paying 
taxes  on  aald  land  for  three  yeara,  ve  until 
about  tB9&  or  1886,  whoi  defendant  and  aald 
B.  T,  Westbrook,  one  of  the  complainants, 
imd  a  settlement  of  their  private  business  af- 
fairs, and  In  that  settlement,  this  same  land 
waa  agreed  to  be  conTeyed  to  him  for  the 
consideration  bereln-above  mentioned,  which 
he  bad  paid,"  etc. 

Respondent  answered  that  compbdnant, 
Weatbrook,  cootracted  witli  him  tot  aald 
land,  at  and  for  oa  or  about  October  1, 
1881.  He  admits  that  he  bought  a  tldrd  Inter- 
est In  the  machinery  referred  to,  and  no 
man,  on  or  about  Oie  1st  October.  1883,  but 
Uiat  he  paid  Cor  said  machtneir  both  out  of 
hla  Indiridual  money  and  out  of  his  Interest 
In  the  net  proceeds  of  said  machinery,  as 
was  agreed  to  by  said  Westtirook.  He  deoles 
that  said  machine^  was  bought  In  payment 
ot  aald  land  or  any  interei^  ther^,  and 
avers  Oiat  said  land  waa  never  paid  for.  The 
contract  was  oral,  and  it  Is  not  denied,  that 
at  the  time  It  was  entered  Into,  the  respond- 
ent did  not  have  the  legal  title  to  the  tend, 
Imt  had  merely  a  bond  for  title;  and  be 
avera,  that  he  was  to  make  a  deed  to  West- 
brook  when  he  acquired  the  title  and  the  pur- 
chase mon^  waa  paid  for  the  land,  and  that, 
•o  Car  as  he  was  concerned,  he  bad  been 
ready  to  make  eald  deed,  since  the  8th  May, 
1884.  the  date  he  received  his  deed  to  the 
land.  He  further  states,  that  said  West- 
brook  went  into  possession  of  the  land,  on  or 
about  March  1.  1803,  under  said  contract  of 
(mrchase,  and  remained  In  possession  untQ 
Augnst,  189S.  It  appears  be  sold  the  prem- 
laea  to  complainant.  Bates,  and  made  him  a 
deed  thereto,  with  the  exception  of  a  small 
part  thereof,  of  aboat  ope  and  .a  half  acrei^ 
wUch  he  sold  to  D.  H.  Griggs. 

It  Is  said  In  Alien  t.  Young,  88  Ala.  340,  6 
Sontii.  747.— a  rule  theretofore  and  since  ad- 
kered  to  in  lUs  conrtr-4hat  "in  suits  for  spe- 
«sae  perfMihance  of  petet  oootracta  respect- 
ing the  sale  of  lands,  the  rules  of  equity 
pleading  require  that  the  contract  shall  be 
jUsdnctly,  definitely  and  precteely  availed, 
ao  that  the  court  may  not  be-loEt  ta  In^er- 
.«nc^  f^,iai  nne^prtaln^  as  to.  Its  tevmi^  or 


as  to  fltiK  litfbts  oC  Oe  partleo.  b  no  other 
class  of  'cases  Is  oonrespondence  between  Uw 
auctions  of  the  bill  aad-  tbe  xwoofii  pfo- 
duced  to  establish  them  mots  rigidly  exajcted. 
It  Is  not  tttffldent  that  oome  agreement  be 
pcoved.  If  the  erldeoee  &Us  to  satisfactori- 
ly establish  the  particular  agrsonent  alleged 
In  the  bill,  or  leaves  any  of  Its  material  aver- 
ments la  doubt  or  uncwtalnty,  equity  will 
not  lend  Its  aid  to  entorce  Its  specific  per- 
formance. The  cunplaloanrs  case  must  be 
dearly  made  ont.  In  harmonious  pleading  and 
proof,  to  entitle  him  to  a  decree.  Daniel  v. 
Oolllns,  67  Ala.  62B;  Bogan  v.  Daqghdrill,  61 
Ala.  812:  LA.  P.  Co.  V.  W.  U.  T.  OOb.  88 
Ala.  498  [8  South.  448].**  Whisenant  v.  Gor- 
don, 101  Ala.  260^  13  South.  914;  Brown  v. 
Weaver,  118  Ala.  228^  20  South.  964. 

It  Is  set  ont  as  has  appeared,  in  the  second 
paragraph,  that  during  the  month  of  Janu- 
ary, 1882.  complainant,  Westbrook,  bought 
from  defendant  and  he  sold  to  oonqplalnant 
the  lands  in  questiiHi.  This  is  a  distinct 
averment  of  the  sale  by  the  one,  and  the  pur- 
chase by  the  oth»  at  a  apedfled  time. 

The-  third  paragxapb  avers,  that  the  em- 
tract  islce  for  the  land  was  8125.  the  same 
to  be  paid  In  machinery,  and  it  Is  distinctly 
averred,  that  at  the  time  of  the  purchase  by 
complainant  of  the  land,— whldi,  by  the  sec- 
ond paragraph  was  specified  to.  be  January. 
1892,— he  "inid  the  defendant  the  contract 
price  1251,  of  said  land,  paying  therefor  the 
machinery  agreed .  upon,"  etc  This  Is  fol- 
lowed by  the  further  averment  In  the  fourth 
paragraph,  that  defendant  agreed,  at  that 
time,  as  the  averment  must  be  construed,  to 
execute  a  good  and  sufficient  .deed  to  com- 
plainant, Westbrook,  Joined  In  by  fala  wif^ 
conveying  to  com^alnant  the  land  In  ques- 
tion. 

So  far,  the  contract  ot  pnrehase^  Its  terms 

and-  consideration  are  definitely  enough  ex- 
pressed,—showing  that  complainant  bought 
the  land  from  defendant  In  January,  189% 
for  ^HtS,  and  paid  him  for  It,  at  the  tlme^  In 
machinery.  But  this  Is  followed  by  -  aver^ 
menta  In  the  fifth  paragraph,  In  aubstance^ 
that  Westbrook  went  Into  ^possesslan  of  the 
land,  and  remained  In  jrassesslon  until  1695 
or  1S9€.  when  he  and  the  defendant  had  a 
settlement  of  thetr  private  bnslness  affairs, 
and  In  that  settlement  this  land  Was  agreed 
to  be  conveyed  to  him  for  the  consideration 
mentioned,— (In  paragr^h  8  of  bill).  From 
this  allegation  of  the  fifth  paragraph  alone. 
It  la  fairly  Inferable  that  untU  1885  or  1896. 
when  this  settiement  was  'made,  there  had 
been  no  agreement  by  defendant  to  convey 
the  land  to  complainant.  It  most  be  ad>^ 
mltted.  there  Is  some  confusion  and  uncer- 
tainty as  to  which  agreement  the^  complain- 
ant woald  enforce.— the  one  set  up  In  the 
fifth,  or  the  one  referred  to  In  the!otlier  par- 
agraph^.  of  the  bill.  Bnt.lf  w9  VAlve  this 
apparent  mioertalnty  of  averment.  It  Is  manl- 
feitt  that  on  the  ^idence^  the  complainant 
js  not  enmie^,^  relief  _  Y;;>  , 
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Tlie  complainant,  Westbrook,  teatlfled  that 
defendant  has  never  executed  a  deed  to  him 
for  the  land,  but  In  ISM,  be  agreed  to  do  so 
when  he  vent  to  Geor^  and  got  his  wife 
to  sign  the  deed.  This  Is  the  on^  agreement 
he  testlflea  to  that  defendant  ever  made  to 
ezecnte  a  deed  to  him  to  the  land.  He  fur- 
ther testified:  did  not  sell  the  said  Hayes 
the  said  machinery  at  the  time  I  bought  the 
land.  I  sold  said  ^lyes  one-third  Interest  in 
said  machinery  at  the  b^rlnnli^  of  the  gin- 
ning season  of  1883."  This  is  in  direct  con- 
flict with  the  aTerments  of  the  bill,  that  he 
bought  the  land  in  January,  180%  and  that 
the  same  was  paid  for  In  machine  at  the 
time  of  the  purchase.  The  evidence  in  the 
case  very  satlafactoiily  shows,  that  the  trade 
tar  the  machinery  occurred  in  the  fall  of 
1893,  some  eighteen  months  or  more  after 
the  alleged  purchase  of  the  land  by  West- 
brook  from  defendant  The  answer  denies 
tiie  material  averments  of  the  bill,  and  the 
evidence  for  the  complainant  and  defendant, 
as  to  the  main  Issne,  Is  In  irrecondlable  con- 
flict.—that  for  the  complainant,  Westbrook, 
tending  to  abow,  that  he  had  paid  for  the 
land  In  machinery,  and  that  for  the  defend- 
ant, that  he  sold  the  land  to  be  paid  for  in 
money  and  nothing  else,  and  that  It  had 
never  been  p^  for  in  either  money  or  ma- 
chinery, but  remains  wholly  unpaid.  Indeed 
when  Med  on  the  evldoice  of  complainant 
alone,  and  treating  the  averments  of  the  bill 
In  the  second,  third  and  fourth  paragraphs, 
as  not  being  inconsistent  with  the  averments 
of  the  fifth,  but  reconcilable  therewith,  it 
fails  to  sustain  the  averments  of  tiie  bill,  and 
to  show  that  complainants  are  entitled  to  the 
r^ef  they  seek.  The  complainants'  case,  as 
appeared  to  the  court  below,  was  not  made 
out  In  such  harmonious  pleading  and  proof, 
as  entitles  Oiem  to  a  deoree.  In  such  case, 
there  was  no  error  In  the  dismissal  of  the 
cause  in  vacation  without  opportunity  to 
amend.  Ollmer  v.  Wallace,  75  Ala.  220;  Q. 
P.  B.  Oo.  V.  Oalnes,  68  Ala.  877.  7  South.  382; 
Olds  V.  Marshall.  93  Aht.  139.  8  South.  284. 
This  is  the  view  taken  by  the  court  below, 
and  ita  decree  Is  aflOrmed. 

Afitemeda 

(in  Ala.  tm 

ROBBBTS  et  al.  v.  UATTHBWS. 
(Supreme  Court  of  Alabama.  Jane  S,  1903.) 

NUISANCB-BILL-ALLBQATIONS  —  SUFFICIBN- 
CT  —  8CH00I*  LAND  —  AUTHORITY  OF 
SCHOOL  COUUISSIONERB  TO  PLAT. 

1.  A  bfl]  for  the  abatonent  of  a  nalBance, 
which  alleffes  that  a  tract  of  land  was  platted, 
and  lots  sold  with  reference  thereto;  that  com- 

Silninant  is  ao  owner  of  a  lot  the  valne  of  which 
B  largely  dependent  on  the  unobstructed  use  of 
certain  streets  and  a  square  laid  out  on  the 
plat;  tiiat  defendants  have  obstructed  the 
streets  and  square  by  running  a  fence  arouod 
the  square,  thereby  preventing  the  passage  of 
vehicles  and  the  (Mmvenient  passage  of  foot 

Kssensers,  to  the  injury  of  the  public  general- 
,  and  especially  of  complainant  hy  reason  of 
his  ownership  of  the  lot,  on  which  he  Intends 


to  build  a  hotel;  and  that  the  lot  la  practically 

valueless  for  sncb  purpose  as  long  as  the  ob- 
structions remain — sufflcientl?  avers  ownership 
and  special  damages  to  entitle  complainant  In- 
dividually to  maintain  a  snit  for  the  abatement 
of  the  obstructions. 

2.  Ijbws  1828,  p.  81,  and  amendments  (Aik- 
en's Dig,  pp.  3i8-383),  which  provides  that 
township  trustees,  as  school  commissioners,  may 
cnuse  the  school  sectitms  "to  be  surveyed  in 
such  manner  as  they  may  think  will  command 
the  highest  price  for  the  same  in  lots  which  will 
not  exceed  80  acres  each,"  and  shall  cause  a 
fair  plat  to  be  made  by  the  surveyor,  author- 
izes school  commissioners  to  plat  school  lands 
into  lots  and  streets,  and  dedicate  the  streets 
to  the  pnblic. 

Appeal  from  City  Court  of  Talladega. 

Suit  by  T.  J.  Matthews  ogalnst  Kate  Q. 
Roberts  and  others,  praying  for  the  abate- 
ment of  a  nnisance.  From  a  decree  over- 
ruling a  motion  to  dismiss  for  want  of  equity 
and  overruling  a  demurrer,  defendants  ap- 
peal. Affirmed. 

The  bill  alleged  that  complainant  was 
seised  In  fee  of  a  certain  lot  In  section  16, 
platted  by  the  school  commiasIouCTS  pursu- 
ant to  the  authority  of  Laws  1828,  p.  31,  and 
acts  subsequently  enacted;  that  said  com- 
missioners, after  the  survey  and  pint  was 
made.  In  the  performance  of  their  duties  as 
such,  proceeded  to  sell  lota  with  reference 
thereto,  whereby  such  streets  and  alleys,  if 
they  had  not  previously  become  dedicated 
and  created  such  by  reason  of  such  survey 
and  plat,  did  become  such  by  reason  of  such 
sales  of  lots;  that  the  value  of  complain- 
ant's lot  is  lugely  dependent  upon  the  open 
and  unobstructed  use  of  certain  streete  and 
the  square  at  their  Intersection;  that  defend- 
ants have  obstructed  said  streets  and  sqaare 
by  running  a  fence  entirely  arotmd  tiie  said 
square,  and  are  attempting  to  exclude  all 
persons  therefrom  except  such  as  th^  may 
give  license  to  enter  thereon,  Ibereby  so  ob- 
structing the  said  streets  and  square  as  to 
prevent  raitir^y  the  passage  of  vehicles  and 
to  prevent  the  convenient  passage  of  foot 
passengers,  and  are  preventing  the  free  un- 
impeded use  thereof  as  a  highway  to  the 
complainant  and  the  public  generally,  there- 
by maintaining  a  nuisance  In  such  obstruc- 
tion, to  the  injury  of  the  pnbllc  generally, 
and  to  the  special  injury  of  the  complainant 
by  reason  of  bis  own»sh^  of  the  said  lot 
No.  7,  whereon  he  desires  and  Intends  to 
build  a  public  inn,  to  which  the  public  will 
be  invited  to  resort,  of  which  purpose  and  in- 
tention the  leevoadents  are  Informed  and  ad- 
vised; and  tluat  said  lot  Mo.  7  la  practically 
valueless  for  said  purpose  as  long  as  said 
nuisance  caused  Itr  the  obstruction  of  the 
said  streets  and  square  Is  continued. 

Blackwell  ft  Agee  and  Knox,  Dixon  ft 
Burr,  for  appellanti.  Bdmnnd  H.  Dryw. 
for  app^eSb 

DOWDELL,  J.  The  bill  In  this  case  -was 
filed  to  abate  an  alleged  public  nolaance. 
That  courts  of  equity  have^^urlsdictim  1l 
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sncb  matters  la  a  proposition  not  opm  to 
question.  Tbe  aTermenta  of  the  bill  as  to 
ownership  and  special  damage  are  suffldoit 
to  authorize  Its  maintenance  by  tbe  complain- 
ant indlTldiiBlly.  Whaler  t.  Wilson,  112 
Ala.  627.  20  South.  922;  9  Am.  ft  Sng.  Bncy. 
14LW  {2d  Bd.)  pp.  6S,  64.  It  is  well  settled 
bj  decisions  of  this  court  tba^  where  a  pec^ 
son  plats  land  and  lays  off  lots  according  to 
sucdi  plat,  and  makea  sale  of  one  or  more  of 
sncb  lots  with  reference  thOTCto,  he  irrero- 
cably  dedicates  tbe  land  designated  thereon 
as  streets  and  alleys,  highways.  Bqiuires.and 
commons  to  the  public  for  public  nses.  West- 
ern Bailway  of  Ala.  t.  Ala.  Grand  Trunk  B. 
Co.,  96  AJa.  278,  U  South.  483,  17  B.  A. 
474;  Ham  t.  DadeTllIe.  100  Ala.  202.  14 
Sontb.  9;  Sberer  t.  Jasper,  93  Ala.  530,  9 
South.  581;  Keed  t.  Mayor  &  Aldermen  of 
Blrmingbam.  92  Ala.  848,  9  South.  161;  Brans 
T.  S.  ft  W.  S.  R.  Co..  90  Ala.  64,  7  South. 
TSS;  City  of  Demopolls  t.  Webb,  87  Ala.  G59. 
6  South.  408;  Webb  t.  City  of  Demopolls,  9S 
Ala.  116, 13  Sontb.  288.  21  L.  R.  A.  62;  Doug- 
lass T.  Montgomery,  118  Ala.  607,  24  South. 
745,  48  L.  R.  A.  376;  Arondale  Land  Co.  v. 
ATondale,  111  Ala.  627,  21  South.  81&  Tbe 
land  in  qneatlcm,  wbldi  was  surreyed  and 
platted,  and  laid  off  in  lots,  was  school  land, 
being  ttie  sixteenth  section  of  the  township, 
and  was  so  surveyed  and  platted  for  tbe  pur- 
pose of  sale  by  tbe  school  commissioners  in 
j834,  under  the  act  of  January  15, 1828  (Laws 
1828,  p.  31),  and  acta  amendatory  thereof. 
Tbe  cont^tlon  of  tbe  appellants  is  that  the 
sdiool  commissioners  In  the  snrr^,  plat- 
ting, and  sale  of  said  land  were  wltbout  au- 
thority to  dedicate  any  portion  of  tbe  same 
to  public  highways  or  other  public  uses.  Tbe 
sale  of  tbe  sixteenth  section  by  the  township 
trustees  or  school  commissioners  pursnant  to 
said  act  was  held  valid  by  this  court  In  Long 
T.  Brown,  4  Ala.  622.  The  act  of  January 
15,  1828.  and  acts  amendatory  thereof  (see 
Aiken's  Dig.  pp.  87&-383),  gave  tbe  township 
trustees,  as  commissioners,  tbe  authority  "to 
cause  the  sections  [sixteenth]  so  elected  to 
be  sold,  to  be  surveyed  In  sacb  manner  as 
they  may  think  will  command  tbe  highest 
price  for  the  same,  in  lots  which  will  not  ex- 
ceed eighty  acres  each,  and  shall  cause  a 
fair  plat  of  the  same  to  be  made  out  by  the 
snrreyor,  and  shall  fix  a  maximum  price  up- 
on  such  lot  or  part  •  *  *  And  shall  ex- 
hibit the  same  to  any  person  wishing  to  ex- 
amine the  land  before  sale  and  the  said  plat 
shall  moreover  be  exhibited  to  all  persons 
wishing  to  examine  tbe  same  on  tbe  day  of 
sale."  Further  provisions  are  also  made  re- 
lating to  the  conditions  of  sale  as  to  psy- 
ment  etu. 

The  trustees  or  commissioners  were  the  of- 
flcers  or  agents  of  the  state  in  tbe  sale  of 
the  land.  It  was  made  their  duty  to  cause 
file  same  to  be  uurveyed  and  platted  and  to 
be  laid  off  In  lots  in  such  manner  "as  they 
may  think"  would  command  the  highest 
price;  the  limitation  In  area  of  the  lots  be- 
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lug  upwaid,  not  to  exceed  80  acres  each.  In 
this  tbey  were  vested  with  a  discretion.  In 
tbe  exercise  of  which,  however,  it  was  tbelr 
duty  to  so  divide  tbe  land  into  lots  as  to 
make  it  command  tbe  highest  price.  If  the 
locality  was  suitable  for  a  town  site,  and  by 
a  survey,  platting,  and  laying  off  into  town 
lots  the  highest  price  for  tbe  land  could 
thereby  be  obtained,  we  think  the  act  not 
only  confeired  the  authority  on  tbe  trustees 
to  so  by  off  tbe  laud  into  lots  for  sale,  but 
imposed  that  duty.  It  they  bad  such  au- 
thority, then  clearly  they  bad  the  Implied 
IK>wer  and  authori^  to  make  eacb  and  evesj 
lot  accessible  1^  a  public  highway,  and  to 
that  end  to  make  a  dedication  of  such  Iiigb- 
ways  to  tbe  public.  By  an  act  of  Congress 
the  Ft  Dearborn  reservation  was  directed  to 
be  sold  by  the  Secretary  of  War.  No  special 
power  was  given  to  have  the  land  surveyed 
Into  lots  in  such  manner  as  be  might  think 
would  command  the  bigbest  price,  as  was 
given  to  the  trustees  In  tbe  case  before  us 
under  tbe  act  of  January  15,  1828,  yet  the 
secretary  directed  his  surveyors  to  lay  out  a 
portion  of  tbe  land  Into  town  lots  and  blocks, 
with  streets,  highways,  alleys,  etc.,  and  a 
plat  of  the  survey  was  made,  and  lots  were 
sold  with  reference  to  such  survey  and  plat 
Tbe  Siqweme  Court  of  the  United  States  held 
the  same  to  be  a  valid  dedication  of  such 
streets,  alleys,  highways,  etc.  U.  8.  v.  111. 
Cent  R.  B.  Co.,  164  IT.  S.  225,  14  Sup.  Gt. 
1015,  38  L.  Ed.  971.  Our  conclusion  Is  that 
tbe  reqwndoits'  demurrer  to  tbe  bill  was  not 
weU  taken,  and  the  dty  court  properly  over^ 
ruled  tbe  samsb 
Affirmed. 


(UT  AIs.  H7) 
TBADESHEN^S  NAT.  BANK  T.  SHEF- 
FIELD GITT  CO.  et  al. 

(Supreme  Court  of  Alabama.  June  8,  1808.) 

TAX  8ALB-INVAUDITT-«UB8SquaNT  TAXB? 
— aVBROOATION-PATlIBNT  BT  PUR- 

CHASBR— USN. 

1.  Code  1896,  S  40T8,  provides  that,  If  a  tax 
sale  is  InefFectnal  to  paBs  title,  the  purchaser 
shall  nevertheless  acquire  the  liens  of  tbe  state 
and  county  for  the  tax.  Sections  4083  and  4084 
provide  that  in  actioDs  for  the  laud,  by  or 
againnt  the  purchaser,  he  aball.  If  defeated, 
liave  a  lien  for  taxes  paid  by  him  aubsequeot 
to  the  tax  gale.  Held  that,  wh««  the  purchaser 
of  land  for  the  taxe*  of  1883  voIuDtarily  had 
the  laud  assessed  'to  himself  and  paid  subse- 
quent taxes,  the  lien  of  the  state  was  eztin- 
guiahed.  and  no  lieu  accrued  to  the  purchaser, 
wliich  he  could  enforce  by  bill,  and  without 
tbe  suit  mentioned  for  recovery  of  the  land. 

2.  There  was  no  principle  under  whldi  the 
doctrine  of  subrogation  could  be  Invoked  in  the 
purcbasw'B  favor. 

Appeal  from  Cbanoery  Gnat,  Colbert  Coun- 
ty; W.  H.  Simpson,  Chancellor. 

BUI  by  tbe  Tradesmen's  National  Bank 
against  tbe  Sbeffi^  CBty  Cbmpany  and  oth- 
ers. From  a  decree  sustaining  a  demurrer 
to  parts  of  tbe  bill,  plahatlff  anteals.  Af- 
firmed. ^  I 
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The  parpoK  of  the  bill  was  to  enforce  a 
Hen  of  the  complainant  alleged  to  exist 
in  Its  favor  upon  land  formerly  owned  by 
the  Sheffield  Olty  Company  and  which  had 
been  Bold  for  taxes  and  purchased  at  said 
sale       tiie  complainant 

In  the  original  bill  the  following  facts  ^ 
were  arerred: 

"On  the  29Ui  September,  1884,  the  defend- 
ant, the  Sheffield  CSty  Company,  executed 
a  deed  of  trust  of  all  Its  property  to  WU- 
hoyto  and  Fossick  for  the  benefit  of  cred- 
itors; that  before  said  deed  was  made,  In 
June,  1894,  the  complainant.  Tradesmen's 
National  Bank,  bonght  said  property,  287 
lots  In  Sheffield,  at  a  tax  sale  for  state  and 
county  taxes,  received  a  certlflcate  of  pnr- 
cbaae,  find  afterwards,  a  deed  to  the  prop- 
erty from  the  probate  Jodge.  Afterwards, 
In  July,  1894,  the  same  property  was  sold 
by  the  dty  of  Sheffield  for  municipal  taxes 
and  bought  In  by  the  complainant  bank.  A 
deed  was  accordingly  made  to  It,  and  the 
property  has  been  assessed  erer  since  to 
complainant,  and  the  taxes  paid  by  It  and 
by  no  one  else. 

**In  May.  1898,  in  the  case  of  Enslen 
against  the  defendant  company  and  one 
Harris.  C.  B.  Ashe  was  appointed  receiver 
of  all  Hie  assets  of  Hie  defendant  company, 
and  Is  now  acting  as  such  receiver,  and  be 
is  not  nor  are  said  trustees  taking  any  steps 
to  redeem  said  property,  and  there  are  no 
assets  of  said  corporation  out  of  which  said 
taxes  so  paid  by  complainant  can  be  paid, 
except  out  of  the  said  lots  included  in  said 
tax  sales.  It  is  averred  that  B.  F.  Enslen 
claims  to  have  a  lien  on  said  i^opert^  by 
\irtae  of  a  Jtdgment  rendered  against  the 
defendant  company.  In  the  circuit  court  of 
Colbert  conn^,  on  tiw  11th  April,  1896,  based 
on  a  claim  wlilcb  was  due  before  the  ex- 
ecution of  said  deed  of  trust." 

The  bill  further  alleges,  that  by  reason  of 
certain  icregnjarltles,  said  tax  sales  were  In- 
effectual to  pass  the  l^al  title  (but  not  be- 
cause the  taxes  were  not  due)  and  prays 
tcr  the  enforcement  of  the  Hen  which  the 
statutes  of  Alabama  give  to  complainant  for 
the  payment  of  the  money  paid  out  for  taxes 
on  said  property. 

On  the  former  appeal  in  this  case  the  de- 
cree of  the  court  was  reversed  and  the  cause 
was  remanded.  .82  South.  S98.  Upon  the 
remandment  of  the  cause  ttie  bill  was  amend- 
ed. The  substance  of  this  amendment  Is 
buffldently  stated  in  the  opinion. 

To  the  bill  as  amended  the  respondeiits 
demurred  upon  several  grounds. 

Simpson  &  Jones  and  Klxk,  Garmlchael  & 
Rather,  for  appellant  Jos.  H.  Nathan,  for 
appellees. 

HARALSON,  J.  On  the  former  appeal  fa 
tbls  ease  (32  South.  S98),  we  decided  after 
grave  consideration,  that  the  Uen  on  real 
estate  conferred  by  the  statute  upon  the 


state  and  county  by  section  8921  of  ibe  Code 
of  1S96,  and  which  force  of  section  4078 
is  assigned  to  the  purchaser  at  tax  sale,  when 
the  sale  of  the  property  for  any  cause  Is  In- 
effectual to  pass  the  title  to  him,  exista  only 
for  the  taxes  for  the  particular  year  or  years 
for  which  it  was  sold.  It  was  further  held, 
that  the  Hen  thus  created  in  favor  of  the  pur- 
chaser, when  invalid  fOr  any  other  reason 
than  that  fb»  taxes  were  not  due^  does  not 
arise  and  is  not  bestowed  for  taxes  paid  sub- 
sequent to  the  purchase,  except  at  the  end 
and  as  a  result  of  a  Judgment  in  ejectment, 
for  the  land  sold,  as  auth<»4zed  by  sections 
4083,  4084;  and  that  a  purchaser,  as  in  this 
case,  who  has  subsequently  to  his  purchase, 
paid  taxes  on  the  property  purchased  by  bim, 
but  In  whose  favor  ttere  has  been  no  Judg- 
ment rendered  in  an  action  of  ejectment  for 
the  lands  sold  and  purchased,  cannot  main- 
tain a  bill  In  equity  to  enforce  a  Uen  arising 
from  the  payment  of  taxes  for  years  subse- 
quent to  bis  purchase.  The  statute  creating 
Ibe  Uen*  as  was  held,  also  created  the  reme- 
dy at  law  for  the  collection  of  sucSi  taxes, 
which  must  be  pursued. 

The  lands  were  sold  In  1894  for  taxes  as- 
sessed against  them  for  the  year  1893.  This 
suit  was  Instituted,  primarily,  not  to  enforce 
the  Hen  of  the  state,  assigned  under  the  stat- 
ute to  the  purchaser,  for  tbe  purchase  mon- 
ey paid  at  the  tax  sale  in  1894  for  the  col- 
lection of  the  taxes  for  1883;  but  Ito  chief 
object  was  to  enforce  tbe  Hen  for  taxes  for 
years  subsequent  thereto,  when  no  such  Uen 
existed,  and  could  not  exist  under  tbe  stat- 
ute, except  at  the  end  of  an  ejectment  suit 
In  favor  of  complainant  the  purchaser,  as 
provided  in  said  section  4083.  Tbe  two  Hens, 
the  one  conferred  by  section  4078,  on  the  state 
and  coun^»  and  upon  tbe  purchaser  under 
Ibat  section,  when  a  tax  sale  by  the  state 
was  Ineffectual  to  pass  the  title  to  him;  and 
tbe  other,  for  taxes  voluntarily  paid  by  the 
purchaser  In  a  subsequent  year  or  years, 
arising  only  at  tbe  end  of  an  ejectment  suit 
for.  the  lands,  were  held  to  be  distinct,  as 
much  60  as  two  different  mortgages  on  tbe 
same' land  to  different  persons,  and  that  these 
two  Uens  are  bestowed  on  dlff^ent  persons, 
on  different  conditions,  the  latter  having  a 
12  per  cent,  penalty  Imposed,  by  way  of  in- 
terest, not  attaclied  to  the  former,  and  em- 
bracing municipal  taxes,  which  the  Uen  giv- 
en to  tbe  state  does  not  cover.  We  then  said: 
"It  may  be  If  the  proceeding  had  l>een  to  en- 
force the  lien  of  the  state  for  the  year  1893, 
assigned  under  the  statute  to  complainant, 
that  the  chancery  coiut,  by  virtue  of  ita  Ju- 
risdiction generally  to  enforce  Hens,  when 
no  other  adequate,  legal  remedy  exista  or  Is 
provided,  would  have  had  Jurisdiction  to  en- 
tertain the  action."  At  first  we  reversed  the 
decree  and  dismissed  the  blU,  on  tbe  ground 
that  the  chancery  court  had  no  Jurisdiction 
to  enforce  the  aUeged  Uen.  We  were  afto- 
wards  invited,  on  an  appUcatlou  for  a  re- 
hearing, to  reconsider  our  l^^*^^^^^^** 
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elaborate  argument  by  eonnsel  on  brief,  we 
declined  to  do  so,  but  modified  onr  rallng  to 
the  extent  of  rererslng  and  remanding  the 
cause.  We  are  now  again  requested  to  re- 
view our  former  decision.  Tbls  appeal  Is 
confessedly  a  second  application  to  rehear 
the  case  on  the  prlndplea  tben  annomiced. 
We  are  satlsfled  with  the  decision  heretofore 
rendered,  and  must  decline  to  interfere  with 
It. 

On  the  r^nandment  of  the  cattse,  however, 
the  complflinant  amended  its  bill  by  the  ad- 
dition of  mnch  matter  we  regard  as  entirely 
Irrelevant  to  the  Issues,  and  claims  that  It 
has  a  lien  for  the  amomit  bid  at  the  state 
and  county  tax  sale  made  in  1894  for  taxes 
for  the  year  1893,  and  that  as  assignee  of  the 
rights  and  liens  of  the  state  and  county,  un- 
der section  4078  of  the  Code  of  1896,  it  has 
the  right  to  enforce  In  equity  its  assigned  iten 
for  the  taxes  of  that  year.  Complainant  also 
claims  the  right  to  be  subrogated  to  what  it 
alleges  to  be  the  rights  of  the  state  and  coun- 
ty, and  of  the  dty  of  Sheffield,  and  entitled 
to  be  reimbursed  the  money  voluntarily  paid 
by  it  as  owner  of  the  lands  to  each  of  these^ 
for  the  years  subsequent  to  the  year  1888. 

The  defendant  demurred,  on  grounds,  sub- 
stantlatly,  that  complainant  had  no  Men  en- 
forceable In  equity  for  the  amounts  paid  by 
it  far  the  taxes  of  1893,  to  the  state  and  coun- 
ty, nor  for  taxes  paid  by  it  for  any  years  sub- 
seqnent  thereto,  to  the  state,  county  and  dty. 
The  chancellor  sustained  the  demurrer  on  all 
the  grounds  except  the  first  holding,  that 
there  was  no  equity  in  the  bill  as  amended, 
except  in  so  far  as  It  seeks  to  enforce  the 
Bad  tea:  the  purchase  money  paid  at  the  tax 
sale  for  the  year  1886.  The  complainant  ap- 
peal9  to  reverse  that  decree. 

Few  the  taxes  for  years  subsequent  to  189%, 
Tolnntarily  paid  by  complainant,  as  has  ap- 
peared. It  bad,  and  acquired  no  lleU.  There 
had  been  no  sale  of  the  property  by  the  state 
to  enforce  Its  tax  tten  on  the  property,  and 
the  defendant  acquired  none  by  way  of  as- 
slgnment  from  the  state.  The  state  and  coun- 
ty's liens  were  extinguished  when  complain- 
ant went  forward  and  paid  the  taxes  tor 
these  years.  It  Is  not  shown  that  defendant 
ever  agreed  to  pay  these  taxes,  or  became  in 
any  wise  obligated  to  do  so.  as  surety  or  oth> 
erwlse.  The  taxes  assessed  against  the  lands 
for  the  years  subsequent  to  their  sale  In  1894, 
were  assessed,  or  given  In  for  taxes  by  the 
complainant  for  itself,  and  not  as  agent  of 
the  defendant,  or  by  virtoe  of  any  relation 
betweefi  the  two,  and  so  far  as  defendant 
was  concerned,  as  to  these  matters,  the  com- 
plalnant  vras  a  mere  volunteer.  The  pay- 
ments were  made,  not  for  or  on  account  of 
deftfUdant  bacanse  of  any  supposed  Interest, 
or  on  account  of  any  lien  or  Incnmbrance  on 
tiw  land  with  which  defendant  had  any  con- 
nection. Indeed  no  Uen  existed.  Fostw  r. 
Trustees,  S  Ala.  302;  Newbold  t.  Smart;  67 
Ala.  829;  AUea  r.  Gaylor,  120  Ala.  202.  24 
South.  -A12,  74  Am.  St.  Bep.  81;  Faulk  T. 


Galloway,  123  Ala.  826,  26  South.  S04;  Gray 
V.  Denson,  129  Ala.  406,  30  South.  695;  Motes 
V.  Bobertson,  183  Ala.  630,  82  South.  226. 

We  have  not  been  shown,  nor  are  we  able 
to  discover,  upon  what  prindple  the  doctrine 
of  subrogation  contended  for  can,  under  the 
facta  of  the  case,  be  here  invoked  and  ap- 
plied. 

We  find  no  error  In  the  decree  below  and 
it  is  affirmed. 
Affirmed. 

(137  Ala.  m 

TARVER  T.  STATB. 
(Supreme  Coort  of  Alabama.  June  4,  1908.) 

UURDBR— mSTRUCTIONS-BILL  OF  BXCBF- 
T10N8— TIHB  OP  FILING. 

1.  Where  defendaot  was  allowed  30  days  in 
which  to  prepare  a  bill  of  exceptions,  aiid  the 
bill,  though  bearing  no  date,  recited  that  it  was 
Bigned  within  the  time  fixed  by  the  order  of  the 
.court,  there  was  a  prima  facie  showing  that 
the  bill  was  signed  in  time— soffldent,  in  the 
absence  of  contradictory  evidenoe^  as  against  a 
motion  to  strike  out. 

2.  Where,  on  trial  of  a  criminal  case,  a  ape- 
dal  Juror  was  absent  when  his  name  was  called, 
and  the  court  stated  that  it'  had  been  informed 
that  the  juror  was  a  deputy  United  States  mar- 
Blial,  and  .that  he  asked  to  be  excused.  It  was 
not  error  to  refuse  to  delay  the  proceeolng  and 
bring  the  jurw  Into  court,  to  be  put  on  his 
voir  dire. 

8.  In  a  prosecution  fi>r  murder,  a  charge  that 
unless  the  Jury  believed  that  the  person  alleged 
to  have  been  killed  made  a  declaration,  admit- 
ted as  a  dyiug  declaration,  under  a  clear  con- 
viction of  impending  death,  It  could  not  con- 
sider such  declaration  aa  evidence,  was  objec- 
tionable, as  referring  the  qnestioa  of  the  com- 
petency of  the  evidence  to  the  Jury. 

4.  Id  a  prosecution  for  mnrder,  a  charge  on 
aeU-defense  should  not  be  given  where  that  is- 
sue is  not  raised  by  the  evldeuce. 

6.  In  a  prosecution  for  murder,  a  charge 
that  whether  the  defendant  sets  up  a^-defeose, 
or  not,  yet.  If  the  jury  have  a  reasonable  doubt 
aa  to  whether  or  not  defendant  fired  the  fatal 
shot  In  self-defense,  it  cannot  convict.  Is  (ffOp- 
erly  refused,  for  falling  to  hypotherixe  the  oon- 
Btitoent  elemeutB  of  aelf-defense. 

6.  In  a  prosecution  for  murder,  a  charge  that 
dying  declarations  are  not  the  highest  and  best 
evidence  known  to  the  law,  but  must  be  re- 
cdved  with  great  caution,  was  objectlonaUe  as 
aranunentative. 

7.  In  a  prosecution  for  murder,  a  charge  that, 
It  there  can  be  any  reasonable  hypothesis  cou- 
sidteut  with  the  innocence  of  t^e  d^endant,  it 
is  the  duty  of  the  Jury  to  acquit  was  ivoperly 
refused  as  ohscure  and  confusing. 

Appeal  ftom  C9ty  Court  of  Montsomery; 
William  B.  Thomas,  Judge. 

Jordan  Tarver  was  convicted  itf  murder, 
and  appeals.  Affirmed. 

The  bill  of  exceptions  contains  the  fol- 
lowing recital  as  to  the  rulings  of  the  court 
111  the  organization  of  the  Jury:  "The  name 
of  S.  S.  Higgins,  a  spedal  Juror  summoned 
to  try  this  cause,  was  called,  and  he  failed 
to  answer.  The  court  stated  that  said  Hig- 
glDB  bad  Informed  the  court  that  he  was  a 
deputy  United  States  marshal,  and  had  ask- 
ed to  be  excused.  The  defendant  Insisted 
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that  said  Higglna  should  be  put  on  bis  voir 
dire,  and  excepted  to  the  action  of  the  court 
In  declining  to  pat  said  Higglns  on  his  voir 
dire.  Tbercupou  defendant  excepted  to  this 
action  of  the  court  The  court  then  ordered 
tliat  a  forfeiture  be  entered  against  Higglns." 
On  the  trial  there  was  evidence  tending  to 
show  that,  before  the  finding  of  the  Indict- 
ment, the  defendant,  in  Montgomery  county, 
shot  and  killed  Ann  Tarver  with  a  pistol, 
and  that  the  deceased  was  the  wife  of  the 
defendant.  Two  witnesses  introduced  on  be- 
half of  the  state  testified  that,  a  short  time 
after  the  deceased  received  the  wound  which 
resulted  in  her  death,  they  went  in  the  room 
where  the  deceased  was  lying  on  a  bed;  that 
in  the  presence  and  hearing  of  said  wit- 
nesses, she  stated  that  she  knew  she  was 
dying,  and  that  she  bad  been  shot  by  her 
husband,  the  defendant.  In  a  quarrel  they 
wei'e  engaged  In  about  another  man;  and 
that  a  short  time  after  making  this  state- 
ment the  deceased  died  from  the  effects  of 
the  pistol  wound  which  she  received.  The 
evidence  for  the  state  further  tended  to 
show  that  the  deceased  and  the  defendant 
quarreled  about  another  man,  and  the  de- 
fendant became  very  angry  and  struck  the 
deceased,  and  thereupon  the  deceased  grab- 
bed a  table  fork  and  stuck  him  In  the  arm 
or  shoulder  with  the  fork,  and  the  defendant 
then  shot  her.  The  father  and  mother  of  the 
defendant  and  another  witness  testified  on 
the  port  of  the  defendant  that  they  were 
with  the  deceased  at  all  times  after  the 
shootlug,  when  the  two  state  witnesses  were 
in  the  room;  that  the  deceased  did  not  state 
that  she  was  dying,  but  stated  that  the  shoot- 
ing was  accidental,  and  happened  while  she 
and  the  defendant  were  playing  with  the  pis- 
tol. There  was  furtlier  testimony  tending 
to  show  that  Immediately  before  and  at  the 
time  of  the  shooting  the  deceased  had  stab- 
bed the  defeudant  with  a  fork,  and  that 
marks  bad  been  fonnd  on  the  defendant's 
arm  and  shoulder,  which  appeared  to  be 
wounds  from  a  fork.  There  was  evidence 
Introduced  on  the  part  of  the  defendant 
tending  to  show  that  he  had  borne  a  good 
character  as  a  peaceable  man  In  the  neigh- 
borhood In  wbich  he  lived;  that  the  deceas- 
ed and  he  had  been  married  only  about  a 
year  before  the  shooting,  and  their  relations 
bud  been  of  a  pleasant  and  lo  .  Ing  character. 
The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  "(1) 
The  court  charges  the  Jury  that  unless  they 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  person  alleged  to  have 
been  killed  in  the  indictment  made  the  decla- 
rations in  evidence  imder  a  clear  conviction 
of  impending  death,  they  cannot  consider 
such  declarations  as  evidence  in  this  cause." 
"(11)  Whether  the  defendant  sets  up  self- 
defense,  or  not,  yet,  if  the  Jury  have  a 
reasonable  doubt,  growing  out  of  the  evi- 


dence, as  to  whether  or  not  tSie  defendant 
fired  the  fatal  shot  In  self-defense,  then  they 
cannot  convict  the  defendant."  "(13)  Dying 
declarations  are  not  the  highest  and  best 
evidence  known  to  the  law,  but  such  declara- 
tions must  be  received  with  great  caution. 
(14)  It  is  not  the  law  that  dying  declarations 
are  the  highest  and  best  evidence  known  to 
the  law.  (15)  If  there  can  be  any  reasonable 
hypothesis  from  the  evidence  in  this  case 
which  is  consistent  with  the  innocence  of 
the  defendant,  then  It  is  the  duty  of  the 
Jury  to  acquit  him."  There  was  a  motion 
made  to  strike  the  bUl  of  exceptions  upon 
the  ground  that  it  was  not  sliown  to  have 
l^een  signed  within  the  time  prescribed  by 
the  order  of  the  court. 

Massey  Wilson,  Atty.  Oen.,  for  tiie  Stat& 

DOWDELL,  J.  An  order  of  the  court  made 
on  the  Bth  day  of  January,  1903,  allowed  to 
the  defendant  SO  days  from  that  date  for  a 
bill  of  exceptions.  The  bill  of  excepdoDS 
bears  no  date  as  to  the  time  of  the  signing 
by  the  presiding  Judge,  but  it  recites  at  the 
conclusion,  and  Just  before  the  signature 
of  the  Judge,  that  "the  defendant  now  tend- 
ers this,  bis  bill  of  exceptions,  which  la  sign- 
ed by  the  presiding  Judge  within  the  time 
fixed  by  the  order  of  the  court"  This  is  a 
prima  fade  showing  that  the  bill  was  sign- 
ed on  a  day  within  the  30  days  from  the 
date  of  the  order— as  much  so  as  if  it  had 
borne  date  of  a  particular  day  within  the 
prescribed  time.  The  motion,  therefore,  to 
strike  the  bill.  In  the  absence  of  evidence 
contradicting  the  recital  diat  It  was  signed 
within  tiie  time  prescribed  by  the  ordoc  ct 
the  court  must  be  denied. 

There  is  no  merit  In  the  exception  reserved 
to  the  action  of  the  court  in  reference  to 
the  special  Juror  Higglns.  The  Juror  wbb 
not  present  but  failed  to  answer,  when  call- 
ed, and  a  forfeiture  was  entered  against 
him.  It  was  impossible  to  examine  the 
Juror  on  his  voir  dire  when  be  was  not  pres* 
ent  and  the  court  was  not  required  to  delay 
in  proceeding  with  the  trial  until  the  Juror 
could  be  found  and  brought  into  court  for 
the  purpose  of  such  examination;  and  this 
was.  In  effect  the  Insistence  of  the  defend- 
ant 

It  Is  the  province  and  duty  of  the  court 
to  pass  upon  the  competency  of  evidence. 
Charge  1  requested  by  the  defendant  violat- 
ed this  rule  of  law,  in  referring  the  question 
of  the  competency  of  the  evidence  to  the 
Jury,  and  was  tar  that  reason.  If  nd  other, 
properly  refused.  Charge  No.  11  was  pal- 
pably bad.  In  the  first  place,  there  was  no 
evidence  that  the  defendant  shot  the  de* 
ceased  in  self-defense;  and,  in  the  next  place. 
If  there  had  been,  the .  charge  was  bad  in 
the  omission  to  hypothesize  the  constituent 
elements  of  self-defense,  and  in  leaving  It  to 
the  Jury  to  say  what  would  constitute  self- 
defense.  Charges  13  and  14  were  argnmeiita- 
tlre,  and  there  was  no  error  Ui^belr  refoasL 
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Charge  IS  is  obscore  and  contused,  and  was 
calculated  to  mislead  the  Jury. 

We  find  no  error  In  tiie  record,  and  tbe 
Judgment  will  be  aflBrmed. 


(137  Ala.  1) 

STONE  T.  STATE. 

(Snpreme  Court  oi  Alabama.  June  8,  190S.) 

JURORS  —  SELECTION  —  STATUTES  —  CONSTI- 
TUTION AUTY—TITU^-SU  F  FICIENCY— 
—HURDSB— EVIDENCE. 

1.  Act  Feb.  11.  1881,  entitled  an  act  "To 
ameod  an  act  entitled  an  act  to  expedite  the  trial 
of  capital  coses  in  Jefferson  county'"  (Acts 
1800-81,  p.  &61),  is  not  unconstitutional  on  the 
ground  that  the  title  does  not  ideutiff  the  act 
4)roiM>8ed  to  be  amended  because  of  failure  to 
refer  to  the  date  of  approval  of  the  act  amend- 
ed, the  act  of  February  11,  1889  (Acts  1888-89, 
p.  324),  being  the  only  act  of  that  title  in  ex- 
utence  at  the  time  the  amendatory  act  was 
passed. 

2.  Act  Feb.  11,  1881,  entiUed  an  act  "To 
amend  an  act  entitled  an  act  'to  expedite  the 
trial  of  capital  cases  in  JctEenwn  county'  "  (Acta 
1880-81,  p.  561),  and  limiting  the  number  of 
cballeuses  to  be  allowed  the  defendant  in  a 
capital  cafe,  is  not  invalid  as  a  re-enactment  of 
a  section  of  the  original  act.  which  had  been 
repealed  by  an  iutervening  act,  bnt  is  to  in* 
Bert  in  the  amendatory  act  a  provision  cognate 
to  the  subject  of  that  act 

8.  Where  tlie  name  of  a  joror  had  been  io- 
■dverteutly  omitted  from  the  box  until  all  the 
othear  names  had  been  drawn  therefrom  without 
completing  the  jury,  it  was  proper  for  the 
court  to  have  a  slip  containing  this  juror's 
name  put  into  the  box,  and  have  It  drawn  there- 
from as  the  others  had  been  drawn. 

4.  While  the  jury  was  being  selected  in  a 
criminal  case,  another  jury  was  considering  its 
verdict  In  another  case,  and  did  not  return  into 
court  until  the  names  of  all  the  Jnrors,  except 
those  on  the  jury  which  was  out,  had  been 
drawn  from  the  box,  with  the  exception  of 
one,  whose  name  was  inadvertently  omitted. 
Defendant  otdected  to  the  name  of  this  jarw 
being  put  into  the  box.  Pending  a  ruling  on  the 
objection,  the  jury  which  was  out  brought  in  a 
verdict  and  were  discharged.  Act  Feb.  11, 
1891  (Acts  1890-91,  p.  561)  provides  that,  when 
a  case  is  called  for  trial  while  a  jury  is  out  on 
consideration  of  another  case,  the  jury  shall  be 
selected  from  tbe  remainder  of  the  venire. 
Act  Feb.  8,  1805  (Acts  1884-95,  pp.  426,  426), 
provides  that  jurors' so  oat,  on  return  to  court 
shall  not  have  their  names  placed  in  the  jury 
box  until  the  first  venire  is  exhausted.  Beld, 
that  it  was  error  to  put  the  name  of  the  juror 
whose  name  was  omitted  by  accident  into  the 
box,  together  with  those  of  the  jurors  who  were 
absent  when  the  case  was  first  called. 

5.  On  prosecution  for  murder,  it  is  not  error 
to  allow  a  Witness  to  state  that  defendant  was, 
at  the  time  of  the  alleged  killing,  a  convict  at 
a  certain  place,  and  that  the  deceased  was  a 
^ard  at  the  prison. 

Appeal  from  Criminal  Court,  Jefferson 
Connty;  D.  A.  Oieene,  Judge. 

Bobert  Stone  was  cooTicted  of  murder, 
and  appeals.  Reversed. 

The  bill  of  exceptions  contains  the  follow- 
ing recital  as  to  tbe  organization  of  tbe  jury 
to  tiy  tbe  case:  "At  the  time  of  entering  up- 
on the  trinl  of  said  cause,  twelve  of  tbe 
venire  were  absent  upon  tbe  consideration  of 
the  verdict  in  another  case.  Tbe  names  of  all 
tbe  Jnrors  were  ordered  placed  in  a  hat,  and 
tbe  bkt  corered  met  and  tfie  names  of  the 


jurors  drawn  therefrom.  As  the  names  of 
tbe  twelve  absent  jurors  were  called,  their 
names  were,  upon  their  not  answering,  set 
aside  separately  to  themselves.  The  defend- 
ant bad  exhausted  ten  (10)  peremptory  chal- 
lenges when  the  name  of  Juror  Pardon  was 
called.  Said  juror  qualified  upon  the  voir 
dire;  and  was  accepted  by  the  state.  Then 
tbe  def^dant  peremptorily  challenged  sal<f 
Juror.  The  court  refused  to  allow  said  chal 
leoge,  and  overruled  the  same.  The  defend- 
ant there  and  then  excepted  to  tbe  notion  of 
tbe  court  In  disallowing  and  overruling  said 
challenge.  When  the  d^endant  had  exhaust- 
ed ten  peremptory  challenges,  and  while  tbe 
twelve  jurors  aforesaid  were  still  absent, 
there  was  one  juror  yet  to  be  chosen.  At 
this  point  the  clerb  announced  that  there 
were  no  more  names  In  tbe  bat,  but  that 
from  the  tally  sheet  there  was  one  juror 
whose  name  bad  not  been  called;  that 
through  Inadvertence  or  mistake  the  name  of 
one  of  tbe  Jurors  was  not  in  tbe  hat,  and 
tbat  he  did  not  know  which  Juror  It  was, 
but  could  ascertain  by  checking  bis  list 
The  court  then  asked  If  there  was  any  Juror 
present  whose  name  had  not  been  called, 
and  announced  that  any  such  should  stand 
up.  Thereupon  Kelley  Johnson,  one  of  the 
regular  venire  for  the  week,  stood  up,  and 
announced  In  open  court  that  his  name  bad 
not  been  called,  and  that  he  bad  been  pres- 
ent all  the  time.  It  appearing  that  Kelley 
Johnson  aforesaid  bad  been  duly  Impaneled 
as  a  Juror  for  the  week,  and  through  error 
the  slip  bearing  bis  name  had  not  been 
placed  In  tbe  hat,  the  court  ordered  tbe 
clerk  to  place  the  name  of  the  said  Kelley 
Johnson  In  the  hat  and  draw  It  out  Tbe 
defendant  objected  to  the  placing  of  the  name 
of  Kelley  Johnson  In  tbe  hat.  Pending  tbe 
action  of  the  court  on  said  objection,  and 
before  the  name  of  Kelley  Johnson  had  been 
placed  in  tbe  bat  court  adjourned  for  din- 
ner. When  the  court  reconvened,  the  twelve 
absent  jurors  had  returned  Into  court.  The 
court  then,  without  passing  on  tbe  said  ob- 
jection, ordered  tbe  clerk  to  place  tbe  names 
of  tbe  twelve  Jurors  and  the  name  of  said 
Kelley  Johnson  In  the  bat;  that  is,  to  place 
tbe  thirteen  names  In  tbe  bat  The  defend- 
ant objected  to  tbe  court's  action  In  placing 
the  thirteen  names  In  the  hat  before  dlB[>os- 
Ing  of  tbe  objection  raised  before  adjourn- 
ment and,  npon  this  objection  to  court's  not 
passing  on  tbe  former  objection,  defendant 
duly  excepted.  The  defendant  then  objected 
to  the  action  of  tbe  court  in  ordering  the 
names  of  tbe  said  twelve  jurors  and  Kel- 
ley Johnson  In  the  hat  The  court  over- 
ruled the  objection,  and,  to  the  action  of  the 
court  in  overruling  said  objection,  defendant 
duly  excepted.  The  defendant  objected  to 
tbe  placing  of  tbe  said  thirteen  names  In  the 
hat,  which  objection  the  court  overruled.  To 
the  action  of  tbe  court  In  overruling  said  ob- 
jection, defendant  duly  excq;ited.  The  tiilr- 
teen  namea,  those  of  the  twelve  i^ron  ajid 
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Kelley  Johnaoii,  were  then  placed  Id  the  bat 
Tberi  the  name  of  Juror  Tncker  was  drawn. 
Juror  l:^cker  qualified  upon  tbe  Tolr  dire 
and  waa  accepted  by  the  state.  Tbe  defend- 
ant cballenged  tbe  said  Juror  Tucker,  be- 
cause said  Juror's  name  bad  been  iUegally 
and  Improperly  placed  In  tbe  bat  and  called. 
The  court  declbied  to  allow  said  challenge. 
Whereupon,  to  tbe  action  of  tbe  court  in 
declining  to  allow  said  challenge,  defendant 
there  and  then  duly  excepted.  Tbe  defend- 
ant then  challenged  said  juror  peremptorily. 
It  being  shown  that  the  defendant  bad  al- 
ready exhausted  ten  (10)  pn^mptory  chal- 
lenges, the  court  disallowed  tbe  peremptory 
challenge.  Whereupon,  to  the  action  of  tbe 
court  in  OTerruIlng  and  disallowing-  tbe  said 
peremptory  challenge,  the  defendant  then 
and  there  duty  excepted.  The  defendant 
then  made  a  motion  to  quash  tbe  panel,  and 
for  reasons  therefor  separately  and  seTeially 
assigned  the  following  grounds:  (1)  Because 
tbe  eleven  Jurors,  and  each  of  tbem,  who 
were  first  selected,  were  Impn^erly  and  Ille- 
gally drawn  or  selected  as  members  of  the 
panel.  (2)  Because  tbe  eleven  Jurors,  and 
each  of  tbem,  who  were  first  selected,  were 
drawn  from  a  hat  that  did  not  contain  the 
names  ct  the  entire  list  of  duly  impaneled 
Jurors  for  tbe  week.  (S)  Because  tbe  twelfth 
Juror  was  illegally  and  Improperly  selected. 
The  court  overruled  the  motion  to  quash  the 
panel.  Whereupon,  to  the  action  of  tbe  court 
In  overruling  the  motion  to  quash  tbe  panel, 
tbe  defendant  there  and  then  duly  excepted."^ 
The  evidence  for  the  state  tended  to  show 
that,  at  tbe  time  of  tbe  klUlng,  the  defend- 
ant waa  a  convict,  and  was  working  In  the 
mines,  under  a  sentence  for  life;  that  W. 
H.  Thomas,  tbe  deceaaed,  waa  a  guard  at 
said  mine,  and  was  In  tbe  discharge  of  his 
duty  as  such;  that  as  the  defendant  came 
out  of  the  mine,  at  which  the  deceased  was 
guarding,  the  defendant  drew  a  pistol  upon 
the  deceased  and  fired  at  bim;  that  the  de- 
ceased fired  at  the  defendant  almost  at  the 
same  time,  and  there  were  several  sbots 
exchanged  between  them,  and  that  tbe  de- 
ceased was  killed  by  one  of  the  shots  fired 
by  the  defendant.  Upon  the  examination  of 
one  Dr.  Lewis,  he  waa  asked  by  tbe  atate 
whether  or  not  the  defendant  was,  at  the 
time  of  the  alleged  killing,  a  convict  at  Coal- 
burg.  The  defendant  objected  to  tbls  ques- 
tion, upon  the  ground  that  It  called  for  ille- 
gal. Irrelevant,  and  incompetent  evidence. 
The  court  overruled  the  objection,  and  tbe 
defendant  duly  excepted.  Upon  the  witness 
answering  that  the  defendant  was  a  convict 
In  the  mines  at  Coalburg  at  the  time  of  tbe 
kUlIng,  tbe  defendant  moved  the  court  to 
KCClude  the  answer,  and  duly  excepted  to  the 
court's  overruling  said  motion.  Upon  said 
witness  being  asked  by  tbe  state  whether 
or  not  Thomas,  tbe  deceased,  was  a  guard 
at  Coalburg  at  the  time  of  the  killing,  the 
defendant  objected  to  the  qneation,  upon  the 
ground  that  It  called  for  lirelerant,  Illegal, 


and  Incompetent  evidence.  Tbe  court  oveiv 
ruled  tbe  objection,  and  the  defendant  duly 
excepted.  Upon  the  witness  answering  that 
Thomas  was  at  that  time  a  guard  of  con- 
victs at  Coalburg,  the  defendant  moved  to 
exclude  said  answer,  and  duly  excepted  to 
the  court  overruling  his  motion.  During  his 
argument  to  the  Jury  the  strilcitor  for  the 
state  stated  "that  hanging  was  tbe  only  pun- 
ishment which  should  be  Indicted  upon  a 
convict  who  committed  murder;  that  hang- 
ing was  tbe  only  punishment  that  should  be 
lufilcted  upon  a  convict  who  killed  In  try- 
ing to  escape."  To  these  remarks  of  the  so- 
licitor for  the  state  tbe  defendant  duly  ob- 
jected, and  moved  the  court  to  exclude  them. 
The  court  overruled  the  objection  and  mo- 
tion, and  the  defendant  duly  excepted. 

A,  Leo.  Oberdorfw,  for  appellant.  Mai- 
sey  Wilson,  Atty.  Oen.,  for  the  State. 

McOLELLAN,  C.  J.  There  la  no  merit  in 
the  contention  of  tbe  appellant  that  the  act 
of  February  11,  1891,  "To  amend  an  act  en- 
titled an  act  to  expedite  the  trial  of  capital 
cases  in  Jefferson  county* "  (Acts  1800-81,  p. 
661),  Is  unconstitutional.  Tbe  contention  ap- 
pears to  be  rested  upon  two  tnnslderations, 
viz.:  First,  that  the  title  of  the  act  does 
not  identify  the  act  proposed  to  be  amended 
by  reference  to  the  date  oC  Its  apuffoval;  and 
second,  that  the  amendatory  act  purporta  to 
re-enact  a  section  of  the  original  act  which 
had  beea  repealed  by  an  intervening  act,  as 
held  in  Maxwen  v.  State,  89  AI&  ISO.  7 
South.  824.  There  was  no  act  upon  the  stat- 
ute books  of  the  state,  when  the  act  of  1891 
was  passed,  having  the  title  set  f(xtb  in  the 
title  of  that  act.  other  than  the  act  of  Feb- 
ruary 11,  1889  (Acts  1888-^,  p.  324).  The 
reference  In  the  title  of  the  later  act  there- 
fore, could  only  bare  been  to  said  act  ot 
1889,  and  that  title  Is  quite  adequate  as  an 
egression  of  tbe  subject  with  which  the 
L^slature  proposed  to  deal,  without  Betting 
out  the  date  of  the  earlier  mactment.  Un- 
der this  title— thlB  expression  of  the  subject 
of  the  act— It  was  competent  for  tbe  Legisla- 
ture to  Incorporate  any  prorislon  cognate  and 
proper  for  the  expedition  of  the  trial  of  capi- 
tal cases,  whether  such  provision  was  In  any 
form  In  the  original  act  or  not  '  A  provision 
with  reference  to  tbe  number  of  challenges 
to  be  allowed  the  defendant  in  a  capital  case, 
whereby  the  number  theretofore  allowed  was 
reduced  from  21  to  10,  Is  obviously  covered 
by  and  in  line  with  the  purpose  set  forth  In 
the  title  of  the  act  to  expedite  the  trial  of 
such  cases.  It  cannot  affect  the  question 
that  a  like  provision  was  In  the  original  act 
and  had  been  stricken  tb^^om  by  repeat 
To  reincorporate  it  Is  not  to  revive  a  repealed 
statute  merely,  but  is  to  Insert  In  tbe  amend- 
attvy  act  a  new  provision  cognate  to  tiM  sub- 
ject of  that  act  The  court  did  not  tfr, 
therefore,  in  limiting  tbe  number  of  defend- 
ant's pa»mpb«y  challenfM  to  10^  See  Bx. 
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parte  Reya<ddB,  S7  Ala.  138,  6  South.  8S6; 
Ex  parte  Cowert,  92  Ala.  94,  9  South,  225. 

Ttae  name  of  the  joror  Johnson  harlng 
been  Inadvertently  left  out  of  the  box  from 
which  the  drawings  to  make  up  the  trial 
Jury  were  made,- and  this  not  being  dlsoover^ 
ed  until  all  the  otha  names  had  been  drawn, 
It  was  propor  for  the  oonrt  to  tiien  have  a 
sUp  containing  this  naine  pnt  Into  the  box. 
and  to  have  It  drawn  therefrom  as  tiio  oth> 
era  had  been  drawn.  Morrison  t.  State,  84 
Ala.  405,  4  Bonth.  402.  The  court  was  pro* 
ceeding  to  do  thla  when  the  defendant  ob- 
jected to  Johnson's  name  being  pat  In  the 
hat,  and,  pending  the  determlnatltm  of  that 
objection,  a  Jury  which  conatl  toted  In  part 
the  venbK  for  this  case,  bnt  which  was  out 
eonridering  of  their  vezdlct  In  another  capi- 
tal case  when  the  drawing  of  this  Jury  was 
altered  npon  and  the  names  of  all  whom 
bad  been  drawn  during  the  drawing  for  this 
jnry  and  laid  aside,  retnined  Into  court  wttb 
tbelr  verdict;  and  thereupon  the  court,  with- 
out ezpreraly  pastdng  upon  defendant's  ot>- 
jection  to  Johnson's  name  being  pnt  Into  the 
box,  proceeded  to  have  not  only  his  name, 
but  the  names  of  all  tlra  jurors  who  had 
been  absent  on  the  other  case,  put  Into  the 
Ixx,  and  from  these  names  the  one  necessary 
to  complete  the  jury  In  this  case  wa»  drawn, 
pat  upon  the  defendant,  who  had  exhawted 
bl>  cballoiges,  and  accepted  by  the  state. 
TUB  juror  was  ime  of  the  jury  whlOh  bad 
been  absent  on  the  other  case.  The  defmd- 
ant  objected  to  aU  of  this.  We  tUnk  the 
course  pursued  by  the  court  was  erroneous. 
Sobnmn,  though  bis  name  -was  originally 
left  out  ot  the  box  through  InadvertaiM,  be- 
longed to  tlw  'Remainder  of  the  venire,'' 
wltidn  Uie  language  ot  section  0  of  the  act 
of  February  11,  1881  (Acts  1SOO-«1,  pp.  B«U 
562),  and  he  was  one  of  'the  other  m«nbws 
of  Uie  venire,'*  within  the  provision  of  sec- 
tton  2  of  the  act  of  Febmary  8,  1805  (Acts 
18M-^  VP*  425,  426),  requiring  the  jury  tot 
the  trial  of  a  capital  case,  called  when  a  jury 
is  out  in  anotfajH'  capital  ease,  to  be  made  up 
of  members  of  the  venire  other  than  such  ab- 
sent jurors.  ■  Until  his  name  had  been  called 
and  passed  upon,  the  venire  had  not  been  ex- 
hausted; and  It  Is  only  ^ter  the  venire  has 
been  «cbausted  .that  the  names  of  jurors  who 
were  abstat  when  first  called  can  be  -again 
called,  and  such  jurors.  If  present,  put  npon 
the  parties.  Act  Veb.  &,  1885,  sniffa,  1  2. 
The  court  might  pertiaps  have  discarded  the 
name'  of  Johnson  In  conscoiance  vrtth  the  de- 
fendant's motion,  treated  tiie  ventan  as  hav* 
ing  been  exhausted,  and  ordered  the  names 
of  the  )aiors  who  had  been  absent  idaced  In 
the  hat  -or  recalled,  vrlthont  committing  an 
ertor  of  which  the  defendant  could  com- 
plain; bnt  it  in  effect  overruled  defendantfa 
niotiiHi,  ordered  Johnson's  same  placed  in  the 
txuiE,  tlwreby  determining  that  the  venire  had 
not  been  obaustsd,  and  than  took  the  fur- 
-tber  step  of  iccalllnc  the  at  me  time  absent 
Jnmrs,  whlUi  was  anantboriaed  so  long  as 


the  name  of  any  oUier  member-Johnson'»~ 
of  the  venire  bad  not  been  called  and  passed 
upon. 

Sectlcn  4S97  of  the  Code  does  not  apply  to 
the  matter  of  Impaneltaig  a  jury  under  the 
epedal  acts  to  which  we  have  rtf  erred. 

The  court  committed  no  error  in  Its  rulings 
on  the  admlsriblllly  of  tjio  testimony. 

The  Question  preswted  on  the  argument 
of  the  solicitor  to  the  jury  need  not  arise  on 
another  trial. 

Reversed  ai^  remanded. 


(4S  Fla.  BOO) 
CITT  OF  TAMPA  v.  TAMPA  WATBR- 

WOllKS  CO. 

(Supreme  Court  ol  Florida.    April  28,  iy03.J 

WATERWORKS    COHPANIBS— REaOLATIOM  OF 

BATES— CONSTITUTIONAL  LAW— CITY  ORDI- 
NANCES —  DUE  PROCE38  OP  LAW  —  OBLIGA- 
TION OF  CONTRACTS— RBS  JUDICATA. 

1.  Compaiiiea  deriviag  their  authority  from 
the  I«£i3lat\irej  and  inveBted  with  the  fran- 
chise of  supplying  mnnictpalitiea  and  their  in- 
habitants with  water  throu|;h  the  iustrnmental- 
it;  of  pipes  and  mains  laid  m  the  public  streets, 
are,  when  exercising  such  functions,  perform- 
ing services  of  a  public  nature,  within  the 
meaning  of  section  30,  art.  16,  Const.  1885, 
and  their  business  is  affected  with  a  public  in- 
terest, so  as  to  subject  them  to  regulation  b7 
reQuiriug  tbem  to  charge  reasonable  rates,  and 
auch  regulati<Ki  does  not  violate  the  "due  pro- 
ces^T'  clause  ot  the  federal  Constitution. 

2.  The  proTisiona  of  chapter  6070,  p.  240, 
Acts  1001,  approved  Ma?  81,  1001,  are  suffi- 
cient to  autborixe  municipalities  in  this  state 
to  pas?  ordinances  fixing  reasonable  rates  to  be 
charged  for  water  supplied  by  a  water  ccnnpany 
to  the  municipality  and  its  Inhabitants, 

8.  Every  charter  granted  by  the  Legislature 
to  the  persons  and  corporations  mentToned  iu 
section  SO,  article  16,  Oonat.  1885,  and  every 
contract  made  with  them  by  the  Legislatnre  or 
by  a  municipality  under  its  authority,  are  grant" 
ed,  made,  and  accepted  subject  to  and  in  con- 
templation of  the  possibility  of  the  subsequent 
exercise  of  the  power  which  by  that  section  is 
declared  to  be  vested  hi  the  legislatnre.  The 
section  mentioned  not  only  becomes  a  part  of 
every  such  charter  or  contract,  as  much  so  as  if 
written  therein,  but  by  implication  it  denies 
the  authority  of  the  Legiaiature  to  estop  itself 
by  contract,  or  to  authorize  a  municipality  to 
so  bind  it,  not  to  exercise  the  power  thereby 
recognized  whenever  In  its  wisdom  It  shall 
think  necessary  to  do  so. 

4.  Section  30,  art.  16,  Const  1885,  reserves 
to  the  Ijegislatore  the  power  to  regulate  by  its  - 
own  act,  or  through  tbe  instrumentality  of  a 
municipality,  the  rata  to  be  charged  by  a 
wat«  company  supplying  such  municipality  and 
Its  inhabitants  with  water,  so  as  to  require  such 
company  to  charge  reasonable  rates  only  for 
water  supplied,  and  the  exercise  of  this  power 
does  not  deprive  such  company  of  its  property 
witliout  due  process  of  law,  nor  does  it  impair 
the  obligation  of  a  contract  between  it  and  the 
city  for  higher  rates,  where  such  company  was 
created  and  such  contract  was  made  subsequent 
to  the  adoption  of  the  Constitution  of  18^. 

5.  Section  30,  art.  16,  Const.  1885,  is  appli- 
cable not  only  to  persons  and  corporations  en- 
gaged  as  common  carriers  in  transporting  per- 
sons and  property,  but  also  to  persotts  and  cor- 
pcffations  p^orming  vthtx  services  of  a  pnb- 
Uc  nature. 

^  L  See  CenaUtntlqAal  Law,  voL  lOu^mL  Dls>  J 
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e.  To  the  extent  tbat  Bection  30,  art.  16, 
Const  lij85,  BfflnnH  and  declares  full  power  in 
the  Legislature  to  do  the  things  therein  de- 
clared, and  to  the  extent  that  it  by  implication 
deprires  the  Legi^ture  of  the  power  to  bar- 
Ter  away  that  power,  and  to  the  extent  that  It 
becomes  a  part  of  6r&ry  contract  made  since 
the  adoption  of  the  Constitution,  by  the  Leg- 
islature or  by  a  municipality  under  its  author- 
ity, with  the  persona,  and  corporations  therein 
mentioned,  it  is  self-executing,  and  needs  no 
legislation  to  enforce  It. 

7.  Where  the  ftiatter  presented  for  adjudica- 
tion in  a  second  suit  arose  after  the  termina- 
tion of  a  former  suit  between  the  same  parties, 
and  was  in  no  manner  Involved  In  such  former 
biiit,  the  judgment  ther^n  Is  no  bar  to  the  see- 
oud. 

(Syllabus  by  the  Conrt.) 

In  Banc.  Appeal  from  Circuit  Court, 
Hlllsborougb   Oonnty;    Joseph    B.  Wall, 

Judge. 

Bill  by  the  Tampa  Waterworks  Company 
against  the  city  of  Tampa.  Decree  for  com- 
plalnaut,  and  defendant  appeals.  Reversed. 

From  tbe  pleadings  it  appears  that  on 
September  20,  1887,  tbe  city  <tf  Tampa  en- 
tered into  a  contract  with  W.  A.  Jeter  and 
A.  B.  Boardman  and  tbei^  associates,  consti- 
tuting the  Tampa  Waterworks  Company,  for 
supplying  tlie  city  and  its  Inhabitants  with 
water.  By  this  contract  tbe  water  company 
agreed  to  erect  waterwortES  and  to  supply 
tbe  city  for  public  purposes  In  the  manna 
tb»^  stated  for  a  period  of  SO  years,  and 
tbe  city  ^reed  to  pay  94,900  per  annum.  In 
equal  semiannual  payments,  for  certain  byr 
drant  rentals,  and,  if  payments  were  not 
promptly  mad^  voucbers  bearing  7  per  cent 
Interest  were  to  lie  Issued  tiierefor.  The 
water  company  agreed  to  supply  water  for 
certain  public  purposes  in  payment  aC  dty 
taxes  and  licenses  for  tbe  first  10  years, 
and  for  water  used  for  fountains  the  city 
was  to  pay  at  tiie  rate  of  not  more  tban 
SR  cents  per  100  cubic  feet  Tbe  dty  agreed 
to  levy  an  irr^Malable  tax  suffident  to  meet 
the  annual  payments,  and.  If  it  should  be 
authorized  to  levy  a  v»ecial  tax,  It  obligated 
to  do  so  annually,  and  to  ke^  tbe  pnce^ 
as  a  separate  fund  to  be  devoted  to  tbe  pay- 
ment of  bydrant  i«ntela.  It  further  agreed 
to  pass  such  ordinances  as  would  protect 
the  property  of  the  water  company,  and  en- 
force such  penalties  and  fines  upon  any  per- 
son injuring  the  property  as  would,  when 
divided  between  it  and  tbe  water  company, 
reimburse  the  latter  for  repairs  made  neces-' 
sary  by  such  injury,  provided  tbe  damages 
should  not  exceed  the  fine  limited  by  char- 
ter. Tbe  dty  further  gave  tbe  water  com- 
pany the  exclusive  right  to  streets,  and  for* 
bade  tbe  laying  of  pipes  through  the  streets 
by  others  fcse  tbe  sale  of  water  during  the 
continuance  of  the  contract  and  the  water 
company  was  accorded  the  privilege  of  lay- 
ing a  water  pipe  through  the  streets  uid 
alleys,  and  crosring  all  streams  in  tbe  dty, 
under  certain  restrictions  therein  declared. 
It  was  further  agreed  tbat  tbe  contract 
should  continue  In  force  for  30  years  from 


the  time  the  waterworks  woe  completed  and 
ready  for  du^,  and  tiiat  at  any  time  attei 
the  expiration  of  10  years'  from  the  comple- 
tion of  tbe  waterworks  the  dty  should  have 
the  right  to  purchase  the  waterworks,  to> 
gether  with  all  appurtenances  thereunto  be- 
longing, at  tbe  value  thereof  to  be  i^reed 
upon  tbe  parties,  1^  giving  the  water- 
works company  notice  of  the  intentton  to 
purduse  one  year  in  advance.  It  was  fnr^ 
tber  stipulated  that  it  the  iiarties  could  not 
agree  as  to  tlie  price  to  be  paid  for  the  wa- 
terworks and  appurtenances,  the  price  should 
be  determined  1^  arbitration  In  the  manner 
therein  provided.  It  was  further  agreed 
tbat  should  the  dty  not  wish  to  purchase 
at  tbe  expiration  of  80  yean,  tbe  contract 
should  be  renewed  for  not  less  tban  6  years, 
after  wblcb  tbe  franchise  granted  tbe  water 
company  should  cease  and  be  reopened  fw 
CMupetltlon,  at  the  aptUm  of  the  dty.  It 
was  further  agreed  "that  the  owners  of  the 
said  waterworks  may  charge  and  collect 
quarterly  in  advance,  t6e  water  furnished 
private  consumers,  prices  not  to  exceed  the 
following  maximum  rates  and  rules,"  follow- 
ed by  a  list  of  maximum  prices  for  purposes 
specified,  with  cntaln  regulations  of  the  use 
of  water  by  private  consumers,  vritb  a  clause 
tbat  "for  all  uses  not  herdn  specified  tbe 
price  shall  be  vritbln  the  discretion  of  the 
vraterwo^  company."  It  was  further 
agreed  that  as  the  dty  grew  m  should  far 
any  reason  deshn  more  hydtaDts,  titie  water 
company  should  erect  them,  and  tbat  tbe 
dty  should  pay,  tn  addition  to  the  HMBO 
previously  steted,  945  pw  annum  tcr  «acb 
additional  bydrant  under  tbe  conditions  b» 
fore  stated,  and  tbat  when  ttie  number  of 
hydranta  rented  by  the  dty  sbonid  reach  20O 
tbe  prices  for  all  should  be  reduced  to  940 
per  bydrant  per  annum.  There  are  oQter 
provisions  in  tbe  contract  not  necessary  to 
be  set  out 

On  S^tember  79,  1887,  the  dty  passed  an 
ordliunce,  No.  7,  wblcb  aet  out  in  aectkm  2 
tbe  contract  of  September  20^  1887,  and  or- 
dained tbat  Jeter  and  Boardman.  and  their 
associates,  successors,  and  asslgni^  ahoald 
have  tbe  exclusive  right  and  privilege  of 
constructing,  maintaining,  and  operating  wa- 
tonrorks  for  public  and  private  supply  of 
water  within  tiie  dty  for  a  term  of  80  years, 
together  with  the  right  to  lay  pipes  and  erect 
hydrants,  fountains,  and  such  other  stract- 
ures  and  appurtenances  in  any  and  all  of 
tbe  streeto  and  oUier  public  ways  In  tbe  lAtj 
as  mii^t  lie  required  for  tbe  distribution  f>f 
vrater,  and  to  make  all  necessary  repairs, 
upon  tbe  conditions  mentioned  in  fbe  con- 
tract set  forth  in  section  2.  The  wdlnance 
prescribed  certain  regulations  for  the  laying 
of  pipes,  and  otber  matters  not  necessary  to 
be  specifically  mentioned,  and  obligated  tbe 
dty  to  locate  upon  the  map  of  tbe  mains  at 
least  110  Are  hydrants  tor  Ite  use,  and.  re- 
quired tbe  water  company,  in  accovdanee 
wltb  tbe  contract  to  extend  fi'^  yf^^^W^tio9 
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wben  directed  bo  to  do  by  tbe  ctty,  and  on 
audi  extoislons  to  place  additional  hydranta. 
Section  6  iB  as  follows:  "It  1b  ptoTlded  and 
ordained  that  the  onuera  of  Bald  watervoits 
may  charge  and  collect  qnarterly,  for  mtw 
furnished  piivate  ctmanmerB,  prices  not  ex- 
ceedlng  the  price  named  In  section  2  of  this 
ordinance.**  No  prices  were  named  In  sefr- 
tlon  2,  hut  the  contract  contalidns  the  pro- 
Tfslons  as  to  prices  was  aa  stated  made  a 
part  of  that  section.  Section  7  Is  as  fol- 
lows: "As  provided  In  section  2  ot  this 
ordinance,  the  city  of  Tampa  shall  levy  and 
collect  no  municipal  tax  against  the  water- 
works, upon  Its  stock  or  earnings,  or  upon 
material  entering  Into  their  construction  or 
operatl<Hi,  during  a  period  of  ten  years  fn>m 
the  passage  of  this  ordinance."  -Section  8 
required  the  water  company  by  or  before 
January  1,  1888,  to  commence  woric  upon 
said  waterworks  after  bavins  filed  a  written 
acceptance  of  the  ordinance  with  the  dty 
dwk,  and  to  complete  the  waterworks  and 
have  them  In  operation  by  January  1,  1889, 
and  provided  for  forfeiture  of  the  privileges 
granted  upon  noncompliance  with  such  re- 
quirements. Section  11  provided  for  the 
levy  and  collection  anniully  of  a  tax  of  five 
mills  to  be  applied  exclutively  to  the  pay- 
ment of  obligations  of  the  city  to  the  water 
company.  Fines  of  not  less  than  f26,  nor 
more  than  SlOO,  were  prescribed  for  willful 
and  malicious  Injuries  to  the  company's 
property.  By  section  12  the  dty  approved, 
ratified,  and  confirmed  the  contract  mention- 
ed in  section  2,  and  nndertook  to  guaranty 
payment  of  Interest  to  accrue  upon  $82,500 
of  bonds  to  be  Issued  by  the  water  compa- 
ny, bearing  Interest  at  the  rate  of  6  per  cent 
per  annum,  pa^ble  semiannually,  for  a  peri- 
od of  30  years,  such  Interest  coiqtons  to  be 
made  payable  at  the  office  of  the  dty  treas- 
urer, and  to  be  receivable  for  taxes  and  oth- 
er debts  and  obligations  due  the  dty,  and 
It  was  provided  that  the  coupons,  when  paid 
by  the  dty  treasurer,  should  be  a  receipt 
and  acquittance  in  discharge  of  said  sum 
of  $4,9S0  agreed  to  be  paid  by  the  city  an- 
nually to  the  water  company  for  the  rental 
of  110  hydrants,  to  the  extent  and  amount 
of  the  coupons  so  paid. 

On  June  6,  1889,  the  dty  passed  another 
ordinance,  No.  42,  which,  after  redtlng  the 
rapid  growth  of  the  city,  directed  the  watw 
company  to  extend  Its  mains,  and  provided 
for  the  erection  of  27  additional  hydrants, 
for  which  the  city  agreed  to  pay  the  sum  of 
^1,215  per  annum,  as  provided  by  the  orig- 
inal contract  Section  12  of  the  former  or- 
dinance was  amended  so  as  to  read,  after 
the  first  sentence,  to  tbe  effect  that  the  dty 
ratified,  approved,  and  confirmed  the  con- 
tract entered  Into  with  the  water  company, 
with  the  amendments  contained  In  that  ordi- 
nance, and  obligating  the  dty  to  guaranty 
the  Interest  to  accrue  upon  bonds  whldi 
mlf^t  be  Issued  by  the  water  company  on 
January  1,  1890,  to  an  amount  not  exceeding 


$102,000,  bearing  interest;  payable  semian- 
nually, at  6  per  cent  for  the  period  of  the 
unexpired  term  of  the  firancbise  granted  the 
water  company;  the  Intoest  coupons  to  be 
made  payable,  less  the  exchange,  In  the  dty 
of  New  York,  or  at  tbe  office  of  the  dty 
treasurer,  and  to  be  receivable  for  tans  and 
all  other  debto  and  obligations  of  tbe  dty. 

On  February  6,  1890,  the  dty  passed  an- 
other ordinance,  Xo.  51,  which  recited  tbe 
two  former  ordinances,  and  stated  that  ques- 
tions had  arisen  as  to  the  true  Intent  and 
meaning  of  tbe  provlslona  In  Ordinance  No. 
7  by  which  the  dty  reserved  the  right  to 
purdiase  the  waterwwks  property,  whereby 
the  company  had  encountered  difficulty  and 
been  delayed  in  raising  money  needed  to 
complete  the  waterworks,  and  that  it  had 
become  necessary  to  change  the  time  of  tbe 
issuance  of  the  bonds  proposed  to  be  Issued 
by  the  water  company,  and  that  it  was  to 
the  Interest  of  the  city  that  tbe  waterworks 
should  be  completed  at  as  early  a  date  as 
possible,  and  dedrable  that  the  right  of  tiie 
dty  should  be  free  from  doubt,  and  ordained 
that  the  true  Intent  and  meaning  of  Ordinance 
No.  7  was  to  reserve  to  tbe  dty  the  right  to 
purchase  at  any  ot  tbe  periods  therein  desig- 
nated all  the  property  of  every  kind  belong- 
Ing  to  the  waterworks  company,  Including 
the  franchises  and  privileges  granted  by  the 
former  ordinance  and  then  enjoyed  by  the 
company,  and  that  In  case  of  failure  to 
agree  upon  the  price,  the  value  of  tbe  pn^ 
erty,  Indudlng  the  franchises  and  privileges, 
should  be  detomlned  by  arbitrators  In  the 
mamter  provided  In  the  f(M-mer  ordinance. 
It  further  ordained  that  the  provisions  of 
Ordinance  No.  42,  looking  to  the  Issue  of 
$102,000  of  bonds  by  the  water  company 
on  January  1,  1^,  and  to  the  payment  of 
Interest  on  same  In  New  York,  be  amended 
so  that  said  amount  of  bonds  might  be  dated 
March  1,\1800,  and  the  Interest  made  payable 
in  Baltimore,  or  such  other  place  as  might  be 
designated  by  the  water  company,  (arovlded 
that  the  amount  of  bonds  and  tbe  Interest  to 
be  paid  should  not  be  altered,  and  that  the 
first  payment  of  rental  should  be  on  July 
1,  1890.  It  was  further  ordained  that  If 
the  city  should  exerelse  the  reserved  right 
to  purchase  the  property  of  the  water  com- 
pany, and  same  should  be  mortgaged  to  se* 
cure  bonds  of  tbe  company  not  then  du^ 
the  dty  should  have  the  right  to  have  the 
amount  of  the  outstanding  bonds  deducted 
from  the  price  to  be  paid,  the  amount  so 
deducted  to  be  payable  by  tbe  dty  tmly  at 
maturity  of  the  bonds. 

On  January  24,  1899,  the  dty  filed  Its  bUl 
In  chancery  against  the  water  company  In 
the  circuit  court  of  Hillsborough  county,  set- 
ting forth  therein  and  making  exhibits  there- 
to Ordinances  Nos.  7,  42,  and  51,  alleging  In 
substance  that  the  water  company  had  failed 
to  furnish  suffldeut  water  ixressure,  or  wa- 
ter In  suffldeut  quantity,  to  give  first-class 
fire  inotectlon;  Uiat  the  dty  bad>no  right 
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or  power  to  contract  with  the  company  to 
fimiish  water  for  a  period  of  80  yeaiB,  or 
bind  Itself  to  guaranty  Interest  on  the  com- 
pany's bonds,  or  to  fix  the  rates  to  be  char- 
ged consumers  for  a  period  of  30  years; 
that  It  had  the  right  at  any  time  to  change 
such  rates  and  to  substltnte  lower  rates 
therefor;  that  the  company  had  not  at  all 
times  fnralsbed  the  pressure  or  quantity  or 
quality  of  water  as  agreed;  that  the  contract 
between  the  company  and  the  city  was  nail 
and  void,  and  should  be  canceled;  that  un- 
der and  by  virtue  of  Ordinance  No.  198, 
passed  by  tbe  city  and  approved  February 
26,  1808.  providing  for  the  repeal  of  Ordln* 
ances  Xos.  7  and  42,  said  Ordinances  Nos.  7, 
42,  and  SI  had  been  repealed— and  praying 
that  the  contract  and  Ordinances  Nos.  7  and 
42  and  SI  be  declared  null  and  Told  and  in 
no  way  binding  upon  the  dty;  that  tbe  city 
be  released  from  all  Its  obligations  under  said 
contract  and  ordinances;  that  so  much  of 
tbe  contract  as  provided  for  an  exclusire 
right  on  the  part  of  the  company  to  maintain 
its  mains  In  the  city,  and  binding  the  city  to 
take  water  from  the  company,  for  a  term  of 
30  years,  at  the  rates  therein  mentioned,  be 
declared  null  and  void;  that  so  much  of  the 
contract  as  stipulated  that  the  city  sbould 
guaranty  the  payment  of  the  interest  on  tbe 
bonds  issued  by  the  company  be  declared 
null  and  void;  that  so  much  of  the  contract 
as  provided  for  the  taking  of  water  by  the 
citizens  at  the  rates  stipulated  in  the  con- 
tract and  the  right  of  the  company  to  cut 
the  water  off  from  the  premises,  and  the 
payment  therefor  of  60  craits  to  have  tbe 
same  turned  on  again,  might  be  declared 
null  and  void;  that  the  entire  contract  be 
set  aside,  and  declared  null  and  void;  and 
for  such  fui-ther  relief  In  the  premises  as 
might  seem  meet  and  proper.  The  water 
company  filed  Its  answer  to  this  bill,  admit- 
ting tbe  passage  of  tbe  ordinances  as  there- 
in set  forth,  but  dnnyiug  that  it  had  failed  to 
furnish  a  sufficient  quantity  of  water  to  give 
tbe  pressure  provided  for  by  the  contract, 
or  to  give  flrst-class  fire  protection,  claiming 
that  it  fumlsbed  water  both  in  quantity  and 
Quality  as  it  had  agreed,  and  that  It  had 
complied  In  every  particular  with  Its  contract 
The  answer  denied  that  the  contract  was  null 
and  void  on  account  of  anything  mentioned 
in  the  bin,  or  that  it  should  be  canceled 
therefor;  denied  the  right  and  power  of  tbe 
city  to  pass  or  enforce  Ordinance  No.  169; 
and  alleged  that  said  ordinance  impaired 
the  obligation  of  said  contract,  and  was  null 
and  void  because  it  violated  tbe  Constitution 
of  Florida  and  also  the  OonsUtution  of  the 
United  States,  especially  article  1,  S  10,  and 
the  fourteenth  amendment  thereto.  The  an- 
swer also  alleged  as  a  ground  of  demurrer 
that  there  was  no  equity  in  the  bill,  and 
rlaimed  tlie  same  benefit  as  if  the  company 
had  demurred  to  tbe  bUl. 

On  October  4, 1899,  shortly  after  the  answer 
to  this  blU  was  filed,  the  dty  and  tbe  wato: 


company  entered  Into  an  agreement  where- 
by the  water  company  agreed  that  from  and 
after  January  1,  1900,  it  would  reduce  the 
water  rates  specified  In  the  contract  to  the 
rates  therein  specified,  including  a  reduction 
on  flre  hydrants  from  $40  to  ¥35,  with  the 
privilege  of  placing  30  additional  hydrants  im- 
mediately and  certain  others  in  the  future, 
In  consideration  of  which  the  city  agreed  to 
dismiss  all  suits  pending  between  it  and  tbe 
company,  to  pass  and  enforce  certain  ordin- 
ances to  protect  the  company's  property  and 
for  other  purposes,  to  pay  tor  the  additional 
hydrants  at  the  rental  specified,  and  that  dur- 
ing the  life  of  the  contract  the  city  would  not 
ent»  into  competition  with  the  company  in 
supplying  water  to  the  city  and  its  Inhabitants, 
and  further  agreed  that,  'on  failure  to  pay 
hydrant  rentals  and  water  charges  for  the 
space  of  12  months  after  same  became  due, 
all  the  rates  and  charges  set  out  In  the  original 
contract  between  tbe  city  and  the  water  cun* 
pany  should  at  once  become  operative  and  be 
in  force,  and  the  reduction  ^eclfied  In  the  last, 
agreement  to  be  thereafter  of  no  forth^  f<nce 
or  ^ect  Tbls  last  agreement  was  not  Incor- 
porated into  or  ratified  by  an  ordinance;  but 
the  dty  passed  a  resolution,  approved  tbe  same 
day.  Incorporating  the  contract  therein,  and 
directing  that  It  should  be  executed  by  the 
mayor,  president  of  tbe  conndl,  and  dty  audi- 
tor on  behalf  of  the  dty,  and  that  the  agree- 
ment should  become  operative  immediately  ac- 
cording to  Its  twma.  The  resolution  redted 
that  there  was  In  existence  and  force  a  valid 
contract  between  the  dty  and  tbe  water  com- 
pany, that  such  contract  was  thereby  rect^- 
nlzed  by  both  parties  as  binding  on  them,  that 
there  was  then  pending  In  chancery  in  the 
drcutt  court  of  Hlllsborongb  county  certain 
litigation  betweoj  the  city  and  the  water  com- 
pany OTcr  the  construction  of  the  contract 
tbat  It  was  to  the  mutual  Interest  of  both 
parties  that  said  IltigatioQ  should  be  terminat- 
ed, and  that  the  parties  had  come  to  tbe  agree- 
ment before  stated.  In  pursuance  of  tbe 
agreement  Incorporated  into  tbe  resolution, 
the  city  by  Its  attorney  filed  a  praecipe  tot 
the  dismissal  of  tlie  chancery  suit  then  pend- 
ing in  the  circuit  court  of  Hillsborough  coun- 
ty, whereupon  tbe  clerk  of  tbe  court  ent«^ 
an  order  dismissing  same  as  follows:  "Oct. 
9th,  1899.  Praecipe  for  dismissal,  and  suit 
hereby  dismissed.  H.  L.  Hltdbell,  Clerk, 
C.  M.  Knott,  D.  C." 

On  December  20,  1901,  tbe  dty  passed  an 
ordinance  whereby  it  was  declared  to  I>e  un- 
lawful for  any  individual,  company,  or  cor- 
poration, furnishing  water  to  tbe  dty  or  Its 
Inhabitants,  to  charge  or  collect  any  higher 
rates  for  water  tlian  those  specified  In  tbat 
ordinance  from  and  after  January  1,  1902. 
Punishment  by  fine  or  imprisonment  <h:  both, 
for  violations  of  the  ordinance,  was  imposed. 
Section  2  of  that  ordinance  provides  '*that  the 
maximum  rates  to  be  cbarged  by  any  indi- 
vidual, company,  or  corporation  furnishing 
water  to  the  dty  <tf  O^mi^  ond^^ie  InhaUtants 
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&ereof  shall  be  as  follows,"  sped^lng  max* 
Imnm  rates  which  are  less  than  those  men- 
tioned  In  the  original  eontract  and  snbaeqiieDt 

modifications  thereof. 

On  December  6,  1901,  the  water  company 
4Ied  its  bill  against  the  city,  which,  as  snb- 
seqaeotly  amended,  set  forth  the  foregoing 
facts,  and  alleged  that  the  city,  being  aatbor- 
laed  by  Its  charter  to  obtain  a  supply  of  water 
for  public  pm^oses  and  also  for  Its  inhabitants, 
entered  Into  the  contract  with  Jeter  and  Board- 
man  before  set  oat,  and  thereby  agreed  that 
Jettf  and  Boardman  and  tbelr  associates 
should  become  Incorporated  under  the  laws 
of  this  state  for  the  purpose  of  supplying  the 
city  and  Its  Inhabitants  with  water,  and  ttiat 
upon  the  formation  of  such  corporation  the 
contract  should  be  assigned  to  It;  that  after- 
wards Jeter  and  Boardman  and  their  associates 
formed  the  water  company,  and  assigned  and 
transferred  all  the  rights,  franchises,  and 
priTileges  conferred  upon  them  by  the  city 
to  said  corporation;  that  from  time  to  time 
thereafter  the  city  ratified  and  confirmed  the 
original  contract  made  In  1887,  and  after- 
wards, on  June  6,  1899,  and  again  on  October 
4,  1899,  confirmed  the  contract  to  the  water 
company  with  certain  changes  therein;  tliat 
at  sundry  other  times  since  the  malcing  of 
the  contract  the  city  confirmed,  ratified,  and 
recognized  said  contract  as  binding  upon  both 
parties;  that  the  company  was  Incorporated  un- 
der the  general  incorporation  laws  of  Florida, 
as  they  existed  In  1887,  solely  for  the  purpose 
of  engaging  In  the  business  of  furnishing  a 
public  and  inlvate  supply  of  water  to  the  dty 
and  its  inhabitants,  and  acquired  all  the  rights, 
powers,  and  prlTileges  conferred  npon  cor^ 
poratlons  of  a  like  nature  at  the  time  of  its 
InoHiwratioD,  among  whldi  were  those  granted 
by  the  statute  then  In  force  (section  30,  c.  34, 
p.  234,  McOIel.  Dig.)  which  provided  that  "any 
corp<Nratlon  organized  and  put  into  success* 
ful  operation  under  this  chapter  shall  have 
ezcluslTe  privileges  for  the  porposes  of  Ha 
creation  for  the  term  of  twenty  years  from 
the  date  the  corporation  commenced  to  carry 
ont  In  good  faith  the  terms  of  its  articles  of 
Incorporation,  provided,  howev^,  that  this 
instrument  shall  not  so  operate  as  to  divest 
any  future  Legislature  of  tliose  powers  of 
government  which  are  inherent  and  essential 
attributes  of  sovereignty,  to-wlt:  the  power 
to  create  revenue  for  public  purposes,  to  pro- 
vide for  the  common  defense,  to  provide  safe 
and  convenient  ways  for  the  public  necessity 
and  convailence  and  to  take  private  property 
for  the  public  use  and  the  like";  that  in  1888, 
prior  to  any  change  In  the  statutes,  the  com- 
pany put  Into  successful  bperatlon  Its  water- 
wwks,  and  continued  same  up  to  the  filing 
of  the  bill;  that  the  (»ntract  was  legal  and 
valid,  protected  from  Impairment  by  the  Con- 
stitution of  Flra-lda,  and  particularly  by  the 
Constitution  of  the  United  States  and  the 
amendments  thereto;  that  the  company  per- 
fcomed  all  the  covenants  and  agreements  on 
its  part  as  set  out  In  said  contract,  and  was 


at  the  time  of  fllhig  the  bill  j>erformlng  hi 
good  faith  the  covenants  on  Its  part  contained 
In  said  contract;  that  the  service  fumlahed 
had  been  accepted  by  the  city,  and  the  plant 
erected  was,  within  the  time  limited  in  the 
contract,  duly  accepted  and  approved  by  the 
dty;  that  by  the  original  contract  certain 
rates  for  furnishing  water  to  the  dty  and  its 
inhabitants  were  agreed  upon  and  Incorporated 
therein,  which  were  the  sole  consideration 
moving  It  to  tlie  undertaking  and  carrying 
out  of  said  contract;  that  the  prices  to  be  paid 
for  water  by  the  dty  and  the  inhabitants 
were  fixed  for  the  entire  period  of  30  years 
during  which  the  contract  was  to  be  In  ex- 
istence; that  the  company  had,  up  to  the  time 
of  the  amended  contract  of  October  4,  1899, 
charged  and  colleded  from  the  dty  of  Tampa 
and  from  its  inhabitants  the  amounts  specified 
to  be  charged  In  said  original  contract;  that 
at  the  time  the  waterworks  plant  was  installed 
the  city  was  a  very  small  village;  that  the 
Inducement  to  invest  money  In  the  plant  was 
that  the  rates  so  fixed  in  the  contract  should 
be  charged  during  the  entire  time  thereof, 
the  company  hoping  and  expecting  that  the 
city  would  so  grow  that  It  would  be  able  to 
make  a  reasonable  interest  on  Its  Investment; 
that  by  October  4,  1890,  the  dty  had  largely 
grown  and  Increased  hi  size;  that  the  com- 
pany, at  the  request  of  the  dty,  Investigated 
the  conditions  existing  at  that,  time,  and  by  a 
mutual  agreement  of  that  date  dedded  that 
It  could  reasonably  make  certain  reductions 
in  the  rates  which  It  was  authorized  under  Its 
original  contract  to  charge  both  the  dty  and 
Its  Inhabitants,  and  by  mutual  agreement, 
that  day  entered  Into,  the  rates  were  changed 
In  certain  respects  mentioned  In  the  resolution 
of  Odober  4,  1899;  that  since  making  said 
last-mentioned  contract  the  company  had  been 
furnishing  water  to  the  dty  and  Its 'Inhabitants 
at  the  rates  therein  specified,  which  rates 
bad  been  paid  by  the  city  and  Its  inhabitants; 
that  on  December  20,  1901,  the  dty,  disre- 
garding its  obligations  to  the  company,  and 
in  contravention  of  the  Constitution  and  laws 
of  the  state,  and  particularly  in  violation  of 
that  section  of  the  Constitution  of  the  United 
States  which  provides  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  a  con- 
trad,  and  partlculorly  In  violation  of  the  four- 
teenth omendmrat  to  the  Constitution  of  the 
United  States,  passed  and  had  signed  by  the 
mayor  the  ordinance  reducing  water  rates 
before  mentioned;  that  said  ordinance  had 
been  published  as  required  by  the  charter  of 
the  city,  and,  if  legal  and  valid,  would  go 
into  effect  on  or  about  December  28,  1901; 
that  the  dty  did  not  have  power  to  pass  said 
ordinance;  tliat  the  ordinance  violates  the  con- 
trad  rights  of  the  company,  constitutes  the 
taking  of  its' property  wlthont  due  process  of 
law,  and  impairs  the  contract  theretofore  en- 
tered Into  between  It  and  the  dty.  The  bill 
also  alleged  that  the  matters  set  forth  in  the 
bill  filed  by  the  dty  against  the  company  In 
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Qoeatlon  as  to  the  legality  of  the  contract  In 
all  its  details,  as  also  the  right  to  contract 
for  a  period  of  30  years,  and  the  right  of  the 
city  to  change  the  rates  to  be  charged  con- 
sume as  fixed  in  said  original  contract  with- 
out the  company's  conBent,  were  raised  and 
presented  In  said  proceedings,  and  were.  1^ 
reason  of  the  order  and  decree  finally  dis- 
missing said  suit,  determined  and  adjudicated 
against  the  contention  of  the  city;  that  said 
former  bill  and  the  proceedings  and  order 
dismissing  same  remain  determined,  In  full 
force,  and  are  res  adjudicata;  that  said  de- 
termination was  the  law  of  the  case;  tliat  the 
dty  had  no  light  to  Interfere  with  said  con- 
tract, or  In  any  way  to  reopen  the  questions 
so  adjudicated,  In  this  or  any  otta^  suit  wltb 
the  company. 

The  bill  further  alleged  that  the  com- 
pany's only  remedy  was  In  a  court  of  equity; 
that  the  law  furnished  it  no  adequate  rem- 
edy or  relief  In  this;  that  by  said  ordinan- 
ces of  December  20,  1901,  the  charging  of 
the  contract  rates  for  water  was  made  ft 
penal  offense  against  the  company,  and  num- 
berless quasi  criminal  prosecutions  would 
grow  out  of  the  attempt  to  enforce  the  com- 
pany's legal  rights;  that  the  inhabitants  of 
the  city,  acting  under  the  supposed  right  of 
the  city  to  so  Invalidate  water  charges, 
would  decline  to  pay  the  contract  ratest  and 
the  company  would  be  required  to  institute 
numberless  suits  In  order  to  collect  the 
amounts  of  money  due  It;  that  the  company 
would  suffer  Irreparable  damage  unless  the 
court  of  equity  should  Interpose  to  protect 
Its  rights.  The  bill  prayed  that  the  dty.  Its 
agents,  and  officers  be  enjoined  temporarily 
during  the  pendency  of  the  suit,  and  perpet- 
ually at  the  hearing,  from  enforcing  or  at- 
tempting to  enforce  the  ordinance  reducing 
rates  for  furnishing  water  to  the  dty  and 
its  Inhabitants,  for  general  relief,  and  for 
subpcena. 

On  December  26,  1901,  temporary  Injunc- 
tion Issued  as  prayed. 

The  elty  filed  Its  demurrer  to  the  bill.  In- 
corporating therein  the  following  grounds: 

(1)  The  bill  was  wholly  wanting  in  equity. 

(2)  The  ordinance  of  December  20,  1901. 
was  valid  under  chapter  5070,  Acts  1001. 

(3)  The  alleged  contracts  between  the  city 
and  the  company  were  ultra  vires  and  void. 

(4)  The  city  had  no  authority  to  agree 
upon  water  rates  for  the  period  alleged  In 
the  bill. 

(5)  The  company  has  a  toll,  adequate^  and 

complete  remedy  at  law. 

(6)  The  alleged  contracts  are  unconscion- 
able and  contrary  to  public  policy. 

(7)  If  the  company  acquired  any  rights  un- 
der the  alleged  contracts,  they  were  acquired 
subject  to  future  legislation,  and  such  legis- 
lation cannot  be  construed  to  Impair  the  ob- 
ligation of  a  contract 

(8)  The  company  acquired  no  rights  by 
virtue  of  Its  alleged  Incorporation. 

<0)  The  former  proceedings  set  up  as  a  bar 


did  not  terminate  In  a  final  adjudication  on 
the  merits,  do  not  sustain  a  claim  of  res 
adjudlcatn.  and  the  dty  could  not  bind  It- 
self to  impart  validity  to  the  alleged  con- 
tracts by  dismissing  its  bill  as  alleged. 

Thereafter  the  city  filed  Its  motion  to  dis- 
solve the  temporary  Injunction  upon  grounds 
similar  to  the  first  eight  grounds  of  the  de> 
murrer,  and.  the  motion  and  demurrer  com- 
ing on  tor  hearing  on  December  29,  1902,  the 
court  overruled  the  demurrer,  and  denied 
the  motion  to  dissolve,  and,  the  dty  declin- 
ing to  plead  further,  a  final  decree  was  en- 
tered, perpetuating  the  temporary  injunction 
theretofore  granted,  and  adjui^ng  costs 
against  the  city,  from  which  decree  the 
present  appeal  was  entered  by  the  city. 
The  errors  assigned  complain  that  the  court 
erred  In  the  following  particulars: 

(1)  Granting  the  temporary  Injunction. 

(2)  Overruling  the  demurrer  to  the  bllL 
(8)  Denying  the  motion  to  dissolve  the 

temporary  Injunction. 

(4)  Granting  the  final  decree  perpetuating 
the  Injunction. 

(5)  Holding  by  Its  decrees  that  the  com- 
pany was  entitled  to  any  relief. 

John  P.  Wall  and  Macfarlane  &  Glea.  for 
appellant  P.  O.  Enlgbt  and  Sparkman  A 
Garter,  tor  appellee, 

OARTEB,  J.  (after  stating  the  tacts). 
This  cause  was  referred  to  and  the  oral  ar- 
guments heard  by  Division  B  of  this  court, 
but  the  questions  involved  were  by  that 
Division  deemed  of  sufficient  Importance  to 
require  the  case  to  be  considered  and  decid- 
ed by  the  court  in  banc. 

Although  one  of  the  grounds  of  demurrer 
to  the  bill  was  that  the  remedy  at  law  Is 
plain,  adequate,  and  complete,  that  ground 
is  not  Insisted  upon  in  '^Is  court  Indeed, 
counsel  for  the  city  state  in  their  briefs  that 
the  city  desires  to  waive  any  technical  ob- 
jections to  the  sufficiency  of  the  bill,  as  well 
as  to  the  jurisdiction  of  a  court  of  equity  in 
the  premises. 

By  chapter  3779,  p.  191,  Acts  1S87,  ap- 
proved June  2,  1887,  the  city  of  Tampa  was 
constituted  a  body  corporate  and  politic,  and 
in  section  1  it  was  given  power  to  sue  and 
be  sued,  to  plead  and  be  Impleaded,  to  pur- 
chase and  hold  real,  peraonal,  aud  mixed 
property,  and  to  dispose  of  same  for  the 
benefit  of  the  city,  and  "to  do  all  other  acts 
ftn-  that  purpose  as  material  persons." 

By  section  7  It  was  provided  that  the 
"dty  council  shall  have  power  to  make,  or- 
dain, establish  and  execute  for  the  govern* 
ment  of  said  dty  such  ordinances  In  writ- 
ing, •  •  •  not  inconsistent  with  the  C3on- 
Btitution  or  laws  of  this  state  or  of  the 
United  States,  *  *  *  as  tfaey  shall  deem 
necessary,  *  *  *  to  provide  for  the  es- 
tablishment of  waterworks,  •  •  •  to  pre- 
scribe and  maintain  a  system  of  drainage 

and  sewerage,  •  •   •, ,  to  OT^qise,,and 
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provide  a  flre  department,  and  to  regulate 
tlie  same  so  as  to  protect  the  city  from  flre, 

•  •  ♦  and  to  do  and  regulate  any  other 
matter  or  thing  that  may  tend  to  promote 
the  peace,  health,  welfare,  prosperity  and 
morals  of  the  said  city,  *  *  *  and  In 
addition  to  the  powers  hereinbefore  enumer- 
ated the  said  dty  council  shall  bare  all  the 
powers  and  perform  all  the  duties  Imposed 
□pon  them  by  the  laws  of  Florida  now  In 
force  or  which  may  hereafter  be  enacted, 
providing  for  the  creation  and  government 
of  cities  and  towns." 

By  section  12  it  was  provided  that  "all 
laws  now  In  force  or  that  may  hereafter  be 
enacted  for  the  government  of  cities  and 
towns,  except  In  so  far  as  they  may  conflict 
with  the  provisions  pf  this  charter,  shall 
apply  to  the  said  municipality." 

The  general  law  for  the  Incorporatton  of 
cities  and  towns.  In  force  at  the  time  the 
contract  between  the  city  and  Jeter  and 
Boardman  was  made,  provided  that  a  city  or 
town  organized  under  its  provisions  should 
be  "a  body  corporate,  with  full  power  and  an- 
thority  to  take  and  hold  property,  real,  per- 
sonal and  mixed,  to  control  and  dispose  of  the 
same  for  tlie  benefit  and  best  interests  of  the 
corporation  aforesaid,  to  sue  and  be  sued, 
implead  and  be  Impleaded,  and  to  do  all  such 
other  acts  and  things  as  are  incident  to  corpo- 
rate bodies':  (section  8,  c.  87,  p.  247,  Mcael. 
Dig.),  and  that  "the  dty  or  town  conncll  shall 
have  power  •  •  •  to  construct  drains  and 
sewers"  (section  17,  Id.),  and  "to  make  and 
sink  wells,  erect  pumps,  dig  drains,  to  pass 
all  necessary  laws  to  guard  against  flre, 

*  *  *  and  to  do  and  perform  all  such 
other  act  or  acts  as  shall  seem  necessary  and 
best  adapted  to  the  Improvement  and  general 
Interest  of  the  city  or  town"  (section  21,  Id.). 
Chapter  8605,  p.  45,  Acta  1^,  approved 
February  16,  1886,  empowered  dtles  and 
towns  to  "levy  and  collect  a  special  tax  an- 
nually for  waterworks  and  flre  protection  up- 
on all  property  within  the  corporate  limits," 
□ot  to  exceed  five  mills,  to  be  levied  by  a  two- 
thirds  vote  ot  the  coundl  after  publication 
of  notice  of  the  Intention  so  to  do.  The  pro- 
visions quoted  were  the  only  statutory  pro- 
visions In  force  relating  to  the  power  of  the 
dty  of  Tampa  to  contract  for  water  for  the 
dty  and  its  Inhabitants  at  the  time  the  con- 
tract with  Jeter  and  Boardman  was  made. 
The  dty  contends  that  these  powers,  some  be- 
ing In  the  nature  of  "general  wdfare"  clauses, 
others  special  with  regard  to  the  establish- 
ment of  waterworks  and  protection  from  flre, 
interpreted  according  to  the  rule  of  construc- 
tion followed  In  Memaugh  v.  City  of  Orlando, 
41  Fla.  433.  27  South.  34,  did  not  authorize 
the  dty  to  delegate  to  a  private  corporation 
by  contract  the  authority  to  construct,  own, 
and  operate  a  water  plant,  but  that  the  power 
given  required  It  to  provide  for  establishing 
waterworks  by  arranging  for  Its  own  owner- 
ship and  operation  of  waterworks. 

The  dt^  also  cimtends  that,  even  If  the 


power  to  contract  with  the  water  company  be 
found  to  exist,  that  power  should  not,  under 
the  rules  of  construction  announced  In  Jack- 
sonville Electric  Light  Co.  v.  City  ot  Jackson- 
ville, 36  Fla.  229,  18  South.  677,  80  L.  R.  A. 
540,  51  Am.  St  Rep.  24,  and  Florida  C^nt. 
&  P.  R.  Co.  V.  Ocala  St.  &  S.  B.  Co.,  39  Fla. 
806,  22  South.  692.  be  held  to  authorize  the 
making  of  a  contract  to  continue  for  a  pe- 
riod of  80  years,  with  provision  for  a  re- 
newal for  a  further  period  of  5  years,  nor  to 
authorize  the  fixing  of  rates  to  be  paid  for 
the  entire  period  for  water  used  not  only  by 
the  city,  but  by  Its  inhabitants. 

The  city  further  contends  that,  even  If  the 
power  granted  enabled  It  to  make  the  con- 
tract, it  had  not,  under  the  rulings  In  Florida 
Cent  &  P.  R.  Co.  v.  Ocala  St.  &  S.  R.  Co., 
39  Pla.  806,  22  South.  692,  and  Capitol  City 
Light  &  Fuel  Co.  V.  City  of  Tallahassee,  42 
Fla.  402,  28  South.  810,  power  to  grant  an  ex- 
clusive franchise  to  the  water  company;  nor. 
under  the  ruling  In  City  of  Tampa  v.  Kaunltz, 
89  Fla.  683,  23  South.  416,  63  Am.  St  Rep. 
202,  iwwer  to  exempt  the  property  of  the 
company  from  taxation  for  the  consideration 
expressed  in  the  contract;  nor  power  to  guar- 
anty interest  on  the  company's  bonds,  be- 
cause forbidden  by  section  10,  art.  9,  Const. 
1885;  nor  power  to  agree  to  levy  the  special 
tax  of  five  mills,  as  such  tax  could,  under 
chapter  3605,  p.  45,  Acts  1886,  be  levied  only 
after  publication  of  the  notice  required  by 
that  statute;  nor  power  to  agree  to  divide 
flues  with  the  water  company,  t>ecau3e  con- 
trary to  public  [Mllcy— and  that  the  subsequent 
agreement  to  compensate  the  com[>any  for  Its 
franchise  upon  purcliase  of  the  property  was 
without  consideration  and  beyond  the  power 
of  the  city  to  make,  and  that  the  agreement 
of  October  4,  1899.  was  void,  because  made 
without  compliance  with  the  provisions  of 
chapter  4166,  p.  04,  Acts  1898,  requiring  agree- 
ments between  cities  and  water  companies 
to  be  ratified  by  a  majority  of  the  freehold- 
ers of  the  city,  and  that  these  illegal  provi- 
sions, being  Inseparable  from  the  valid  provi- 
sions, taint  the  entire  contract  with  Illegality 
and  render  It  void.  In  the  same  connection 
It  Is  urged  that  the  bill  alleges  that  the  flx- 
Ing  of  the  stated  maximum  rates  for  the  en- 
tire period  was  the  sole  consideration  upon 
which  the  water  company  entered  Into  the 
contract,  and  that,  as  the  dty  had  no  power 
to  fix  those  rates,  there  was  no  constderaHon 
to  the  water  company,  and  consequently  the 
entire  contract  Is  necessarily  Invalid,  and,  fur- 
ther, that  the  provision  tor  the  exclusive  fran- 
chise In  the  water  company  Is  not  merely  ultra 
vires,  but  illegal,  and,  being  an  inseparable 
part  of  the  consideration,  renders  the  entire 
contract  void. 

The  water  company  contends  that  the  statu- 
tory powers  which  we  have  quoted  gave  the 
dty  authority  to  contract  with  a  private  cor- 
poration to  establish  and  operate  waterworks, 
and  to  agree  In  such  contract  upon  rates  for 
the  public  and  private  8B]p|Je^^y^^atf(j\n|^(2 
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tbe  period  pTOTlded  the  contract;  tbat  the 
contiact  80  entered  Into  Tslld,  and  like- 
wise every  provision  thveof,  when  properly 
conatrned;  and  that,  even  If  origUially  beytmd 
the  poim  <tf  tiie  dty  to  make,  it  lias  stibae- 
qventty  tMen  ratified  and  contened  by  botii 
the  city  and  the  Leglalatnre.  Other  conten- 
tiona  of  the  parties  will  be  noticed  further  on, 
Tbe  questions  iffesented  are  interesting  and 
novel,  but  we  shall  not  undertake  to  discuss 
and  decide  tliem  sll  at  tills  time,  as  we  do  not 
&id  it  necessary  to  do  sa  In  the  Ascnsrfon 
of  tile  case  we  shall  assume;  without  deciding, 
that  tbe  powers  granted  the  city  were  suffi- 
dent  to  atrtboriae  It  to  contract  with*  the  wa- 
ter company  for  a  public  and  private  supply 
of  water.  We  sball  assume  that  the  powers 
assorted  to  have  been  granted  were  snffldent 
to  enable  the  city  to  insert  dauses  fixing  the 
rates  and  obligating  the  city  to  pay  those 
rates  for  water  lued  by  It  during  the  entire 
contract  period,  although  this  is  a  doubtful 
question.  We  shall  assume  that  the  powers 
asserted  have  been  granted  were  sufficient  to 
enable  the  dty  to  insert  a  clause  fixing  the 
rates  to  be  paid  by  Individuals  for  water  used 
during  Qie  entire  contract  period,  althon^fh 
this  Is  a  very  doubtful  question.  We  dull 
also  assume  that  the  proper  construction  of  the 
providons  of  the  contract  relating  to  mi>T<7ntipn 
rates  to  be  paid  for  water  by  Individuals  re- 
quires us  to  hold  that  the  dty  tiiereby  grant- 
ed  the  wat»  company  the  right  to  fix  Qie 
rates  to  be  paid  at  such  sums  as  It  saw  prop- 
er, not  to  exceed  the  wmiHiniini  estobllsbed  by 
the  contract,  and  ttiereby,  if  it  cmild  lawfully 
do  BO,  sorroider  the  govemmentol  power  to 
require  tbe  cmnpany  to  charge  rrasonable 
rates  only,  which  is  also  a  very  donbtful  qnes* 
tion. 

Assuming  that  the  statutory  powers  quoted 
were  broad  enough  to  authorise  the  dty  to 
contract  with  tiie  water  company  for  a  pub- 
lie  and  private  supply  of  watra  tm  a  period 
of  30  years,  and  to  fix  tbe  rates  to  be  paid 
by  the  dty  and  individuals  for  the  entira 
contract  period,  two  questions  arise:  Was 
the  obIIgati<m  of  the  contract  so  m^  Im- 
paired by  tbe  OTdlnance  reducing  those  ratra, 
passed  December  20,  1901?  Would  the  «i- 
forcement  of  that  ordinance  result  In  depriv- 
ing the  company  of  Ito  property  vrittiout  due 
process  of  law?  In  the  discussion  ot  these 
questtons  It  must  be  borne  in  mind  tiiat  there 
Is -no  allegation  In  the  bill  that  the  rates  fla»d 
by  the  ordinance  of  December  30,  1901.  are 
not  reasonable,  and  our  decid<m  must,  diere- 
fore,  be  based  upcm  the  assumption  that  the 
rates  so  fixed  are  reasonable.  The  questions 
presented  tor  decision  may,  therefore,  be 
Those  accurately  stated  thus:  Does  the  ordl- 
nance  of  December  20, 1901,  fixing  reasonable 
rates  to  be  charged  by  the  water  company, 
impair  the  obligation  ot  the  contract  between 
it  and  the  dty.  whereby  higher  rates  were 
fixed  for  a  period  not  yet  expired?  Will  the 
enforcement  of  that  ordinance  result  in  de- 


priving the  company  of  Its  propCTty  without 
due  tffocess  of  law? 

It  has  frequently  been  held,  and  Is  un. 
questionably  the  law,  fbat  unless  prohiUted 
by  constltottonal  limitations,  or  restrained 
txT  valid  contract  obligations,  the  Legislature 
has  power  to  require  wator  companies  to 
siqtply  their  cnsttHners,  whether  dtles  or  in- 
dividuals,  at  reascmable  prices,  to  be  fixed 
by  the  LegMatare  or  by  munldpal  auttior* 
itles.  Btidt  companies,  deriving  their  an- 
thorlty  from  the  Legldatnre,  and  bdng  In- 
vested with  the  franchise  of  supplying  mu- 
nldpalltles  and  thdr  inhabltanto  wldi  water 
tSirongh  the  instrumentality  of  pipes  and 
mains  laid  in  the  public  streets,  are  perform- 
ing services  of  a  public  nature  within  the 
meaning  of  section  80,  artlde  18,  Ckmst  1SS&, 
and  tlielr  bustoess  is  "alftected  wlttt  a  ^ibJIc 
interest,"  so  as  to  sabject  tbem  to  r^nlation 
by  requiring  them  to  diarge  reasonable  rates, 
and  such  regulation  does  not  violate  the 
"due  process"  dause  of  the  federal  OonsU- 
tution.  Spring  Valley  WaterwOTks  t.  Sdiot- 
tler,  110  U.  S.  S4T,  4  Snp.  Ot  48, 28  L.  Bd.  ITS; 
Freeport  Water  Oompsny  v.  Freeport  City, 
180  V.  8.  587,  21  Sup.  Ot  488,  45  L.  Sd.  079; 
Sogers  I^rk  Water  Company  v.  Vergun,  180 
U.  8.  621,  21  Sup.  Ct  4»0,  45  L.  XL  702. 
See,  also,  Los  Angeles  t.  Lob  Angeles  City 
Wator  Company,  177  U.  S.  558,  20  Sup.  Ot 
736,  44  L.  Ed.  886;  Mayor  etc.. of  OH7  of 
Knoxvllle  T.  KnoKVllle  Wat»  Co.,  107  Tenn. 
047.  64  &  W.  1075.  See.  also,  Knoxville 
Water  Co.  t.  Knoxville  (dedded  the 
United  States  Supreme  Court  October  tens, 
1902)  23  Sup.  Ot631.  47L.  Bd.  — . 

The  ordinance  of  December  20,  1901,  vnu 
passed  in  pursuance  of  the  power  granted 
by  chapter  5070.  p.  240;  Acts  1001,  wpsaecfnA 
May  31,  1901,  whldi  provides  "that  tlw  en- 
porate  authorities  of  any  dty.  town  or  vil- 
lage now  <x  horeafter  incorporated  under 
any  general  or  spedal  law  of  tbls  state  In 
which  any  indlvldDal,  company  or  corpora- 
tion has  been,  or  may  hereafter  be^  anttxv- 
Ized  by  such  dty,  town  or  village  to  supply 
water  to  such  d^,  town  ot  village  and  tlie 
inhabitanta  thereof,  be  and  are  hereby  em- 
powered to  prescribe  by  ordinance  maximum 
rates  and  diargea  for  the  snpply  ot  water 
furnished  by  such  hidlvldnal,  company  or 
corpc»-atl(m  to  such  dty,  town  or  village  and 
the  Icliabltanto  thoeof;  such  diarges  to  be 
Just  and  reasonable:  Provided,  tliat  this  act 
sball  not  be  so  consteued  as  to  impair  tbe 
validity  of  any  valid  contract  bwetofore 
ent««d  toto  between  any  dty,  town  <»  vil- 
lage and  any  person,  firm  ot  corporation  for 
the  supply  of  water  to  such  dty.  town  or 
village  or  Ita  inhabltanto.  But  this  act  sball 
not  be  held  to  ^Idato  any  contract  hereto- 
fore made."  It  is  not  dalmed  that  this  act 
does  not  grant  tbe  povrer  to  pass  the  oidl- 
nance  of  December  20.  1901,  provided  toat 
ordinance  does  not  Impslr  the  validity  of 
the  contract  with  the  water  cmnpany  or  de- 
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prlve  It  of  Its  Tiroj^exty  wfOiocit  doe  process 
of  law.  The  act  Is  clearly  sufficient  to 
grant  the  power  stated.  Freeport  Water 
Comiiany  t.  Freeport  City,  sopra.  In  order 
to  determine  wbetber  tbe  ordinance  Impairs 
the  validity  of  the  contract  with  the  water 
company,  we  must  determine  the  nature  ot 
that  contract 

The  dty  contends  that  at  the  time  the  wa- 
ter company  and  the  city  were  Incorporated, 
and  at  the  time  the  contract  between  them 
was  made,  there  existed  certain  provlsionB 
of  om-  present  Constltntlon  which  entered 
Into  and  became  a  part  of  the  contract  be* 
tween  the  parties,  and  that  because  of  these 
proTialons  the  Legislature  coald  grant  the 
power  contained  in  chapter  SOTO,  above  quot* 
ed,  without  Impairing  any  obligation  of  the 
contract.    These  provisions  are  the  first 
clause  of  section  8,  art  8,  that  "the  Legisla- 
ture shall  have  power  to  establish  and  to 
abolish  municipalities,  to  provide  for  their 
government,  to  prescribe  their  Jurisdiction 
and  powers  and  to  alter  or  amend  the  same 
at  any  time,"  and  section  30,  art.  16,  that 
"the  Legislature  to  invested  with  full  power 
to  pass  laws  for  the  correction  of  abuses  and 
to  prevent  unjust  discrlmlnatlonB  and  excess- 
ive charges  by  persons  and  corporations  en- 
gaged as  common  carrlera  In  transporting 
persons  and  proper^,  or  performing  other 
senrices  of  a  public  nature,  and  ehall  pro- 
vide for  enforcing  snch  laws  by  adequate 
penalties  or  forfeitures."  Without  expressing 
an  opinion  as  to  whether  the  provisions  of 
section  8,  art  6,  accomplish  the  result  claim- 
ed, we  are  satisfied  that  with  section  30,  art 
16,  of  the  Constitution  in  torce  now,  and  at 
the  time  the  dty-  and  the  water  company 
were  incorporated,  and  at  the  time  the  con- 
tract was  made,  the  fixing  by  ordinance  of 
reasonable  rates  for  the  supply  of  water  to 
the  dty  and  its  inhabitants  In  pursuance  of 
the  power  conferred  by  chapter  WIO  neither 
violates  any  contract  right  of  the  water  com- 
pany, nor  deprives  It  of  its  property  without 
due  process  of  law.   The  Constitution  of 
1886,  containing  this  provision,  went  into 
effect  on  January  1, 1887.   See  Ordinance  No. 
1  of  the  convention  that  framed  it  The 
cbarter  of  the  present  dty  of  Tampa,  as  well 
as  the  charter  of  the  water  company,  were 
granted,  and  the  contract  In  question  was 
entered  Into,  after  Oe  Constitution  went  Into 
effect  and  the  powera  granted  to  the  dty 
and  the  water  company  to  contract  as  well 
as  the  contract  entered  Into,  must  be  con- 
strned  in  connection  with  and  limited  by  the 
constitutional  provision  referred  to.  This 
provision  was  considered  and  partially  con- 
strued in  State  ex  rel.  Lamar  v.  Jacksonville 
Terminal  Company,  41  Fla.  377,  27  South. 
225.   It  was  there  said  that  "It  does  not  pur- 
port to  confer  a  power  or  to  point  oat  the 
manner  In  which  a  power  sbaU  -be  exercised. 
Tbe  section  was  Inserted  In  response  to  a 
popular  demand  t<a  some  provision  upon  the 


subject  It  does  not  grant  the  Legislature  a 
power.  It  expressly  recognises  a  power  and 
declares  that  it  does  exist  The  provision  is 
a  spedfle  declaration  that  the  power  exists 
In  the  Legislature  to  be  exerdsed  at  any 
time,  and  because  of  its  Importance,  and  pos- 
sibly to  guard  against  the  misinterpretations 
of  other  provisions  to  Impair  or  deny  the 
power,  it  was  speciilcally  mentioned  and 
declared  In  the  Constitution."  The  power 
mentioned  In  this  section  to  full  power;  a 
continuing,  ever-present  power.  Being  irrev- 
ocably vested  by  this  section,  the  Legisla- 
ture cannot  divest  itself  of  It  Neither  can 
it  bind  Itself  by  contract,  nor  authorize  a 
mnnldpallty^-one  of  Its  creatures— to  bind 
it  by  contract  w  as  to  preclude  the  exerdse 
of  thto  power  whenever  in  its  Judgment  the 
pnbllc  exlgendes  demand  its  exerdse.  Full 
power  cannot  exist  If  by  contract  that  pow- 
er can  be  curtailed  or  Impaired.  Without 
thto  section  the  power  to  regulate  rates  would 
exist  under  the  general  grant  of  legislative 
power  In  section  1,  art  3;  but  such  power 
could  be  surrendered  by  a  contract  made  by 
the  state  or  by  a  municipality  by  Its  author- 
ity. With  this  section  in  force,  the  power  to 
surrender  by  contract  the  right  to  regulate 
rates  Is  taken  away;  for  the  authority  to 
surrender  cannot  co-exist  with  the  ever-pres- 
ent continuing  power  to  regulate,  which  is 
declared  by  this  section  to  exist  In  the  Leg- 
Istoture.  The  section  In  question  does  not 
operate  to  prevent  the  L^slature  from  mak- 
ing contracts  itself,  nor  from  authorizing  mu- 
nldpallties  to  make  them,  and  in  and  by 
snch  contracts  stipulating  for  certain  rates, 
which  will  be  valid  and  binding  obligations 
so  long  as  the  Legislature  does  not  exercise, 
or  authorize  municipalities  to  exerdse,  the 
power  to  prevent  ^cessive  charges,  which  is 
declared  by  the  section  to  be  vested  In  the 
Leglslatnra.  But  every  charter  granted  and 
every  contract  made  by  the  Legtolature,  or 
by  a  municipality  under  Its  authority,  are 
accepted  and  made  subject  to  and  In  contem- 
plation of  the  possibility  of  the  subsequent 
exerdse  of  the  power  to  prevent  excessive 
cbarges,  which  by  this  section  is  unalterably 
and  Irrevocably  vested  In  the  L^lslature. 
The  section  not  only  becomes  a  part  of  every 
such  contract,  as  much  so  as  If  wrltien  there- 
in, but  by  Implication  It  denies  the  authority 
of  the  T^gtolatnre  to  bind  Itself,  either  by 
a  contract  of  Its  own  making  or  one  made 
by  a  munldpallty  under  Its  authorization, 
not  to  exercise  the  power  thereby  recognized 
whenever  in  its  wisdom  It  should  think  nec- 
essary BO  to  do.  The  effect  of  thto  section 
la  to  reserve  to  the  Legislature  foil  power  at 
all  times,  notwithstanding  any  supposed  com 
tract  not  to  exercise  It  to  require  water  com- 
panies and  otbera  mentioned  in  the  section 
to  comply  with  their  common-law  obligation 
to  supply  their  customera  at  reasonable  rates; 
and,  such  being  Its  construction,  we  do  not 
see  that  the  contract  between  the  water  corn- 
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pany  and  tbe  city  is  Impaired  by  the  ordi- 
aance  of  December  20,  1901,  nor  tbat  the  wa- 
ter company  is  thereby  deprived  of  its  prop- 
erty without  due  process  of  law.  Skaneate- 
les  Waterworka  C3ompany  v.  Skaneatelea,  184 
U.  8.  354,  22  Sup.  Ct.  400,  46  L.  Ed.  585.  We 
have  not  been  able  to  find  an  authority  con- 
struing a  constitutional  provision  precisely 
like  the  one  we  are  considering,  but  we  think 
the  decision  of  tbe  Supreme  Court  of  tbe 
United  States  In  Spring  Valley  Waterworks 
V.  Schottler,  supra,  fully  sustains  the  views 
we  announce,  and  that  the  decisions  holding' 
that  constitutional  or  statutory  provisions,  to 
tbe  effect  tbat  charters  granted  shall  be  sub- 
ject to  alteration,  amendment,  or  repeal,  be- 
come parts  of  contracts  made  In  the  form 
of  charters,  enforce  the  same  principles  we 
apply  In  this  case.  TIedeman  on  State  and 
Federal  Control  of  Persona  and  Property,  §§ 
208-212;  Northern  Central  Railway  Co.  v. 
State  of  Maryland.  23  Sup.  Ct.  62,  47  L.  Ed. 
— ;  Bienville  Water  Supply  Company  v.  City 
of  Mobile,  186  U.  S.  212,  22  Sup.  Ct  820,  46 
L.  Ed,  1132;  Covington  v.  Kentucky,  173  U. 
S.  231,  19  Sup.  Ct  383,  43  L.  Ed.  679;  Citi- 
zens' Savings  Bank  of  Owensboro  v.  Owens- 
boro,  173  U.  S.  636,  19  Sup.  Ct.  530,  43  L.  Ed. 
810;  Louisville  Water  Co.  v.  Clark.  143  U.  S. 
1,  12  Sup.  Ct  346,  36  L.  Ed.  55;  Sioux  City 
By.  Co.  V.  Sioux  City,  138  U.  S.  98,  11  Sup. 
Ct  226,  34  L.  Ed.  898;  State  ex  rel.  Cream 
City  Ry.  Co.  v.  Hilbert  72  Wis.  184,  39  N. 
W.  326.  Tbe  water  company  contends  tbat 
tbe  section  we  are  construing  applies  only  to 
common  carriers  engaged  In  transporting  per- 
sons and  property  or  in  performing  other 
services  of  a  public  nature,  but  we  think  the 
section  applies  to  persons  and  corporattons 
engaged  as  common  carriers  in  transporting 
persons  and  property,  and  also  to  persons 
and  corporations  performing  other  services 
of  a  public  nature.  This  was  the  construc- 
tion placed  upon  It  In  State  ex  rel.  X^mar  v. 
Jacksonville  Terminal  Company,  supra,  and 
we  have  no  doubt  It  is  correct 

It  Is  also  contended  by  the  water  company 
that  the  section  referred  to  Is  not  self-ex- 
ecuting, and  therefore  cannot  be  enforced 
without  legishiOon;  but  we  fall  to  see  tbe 
force  of  this  contention.  That  the  provision 
became  effective  on  January  1,  1887,  Is  not, 
and  cannot  successfully  be,  denied.  It  does 
not  In  and  of  itself,  purport  to  flx  reasonable 
rates,  nor  to  prevent  abuses  and  unjust  dis- 
criminations, and  in  that  respect  It  Is  not 
self-executing;  but  to  the  extent  that  It  af> 
firms  and  declares  full  power  In  the  Legisla- 
ture to  do  those  things  It  Is  effective  without 
legislation,  and  to  tbe  extent  tbat  It  by  im- 
plication deprives  tbe  Legislature  of  the  pow- 
er to  barter  away  tbat  right  it  Is  effective 
without  l^isiatlon,  and  to  the  extent  that  It 
becomes  a  part  of  every  contract  made  by 
the  Legislature,  or  by  a  municipality  under 


its  authority,  wttlk  the  pmtma  and  corpcHra- 
tlons  therein  mentioned,  the  section  Is  ef- 
fective without  legislation.  A  constitutional 
limitation.  Intended  as  a  restraint  upon  tbe 
power  of  the  Legislature  upon  so  Important  a 
subject,  that  would  not  become  effective  imtll 
the  Leglslatiire  saw  proper  to  legislate  it  into 
effectiveness,  would  be  an  anomaly  in  con- 
stitutional law.  We  do  not  think  this  pro- 
vision Is  of  that  character. 

Having  disposed  of  the  case  upon  the  as- 
sumption that  the  contract  between  the  city 
and  the  water  company  was  authorized  by  a 
proper  construction  of  the  powers  granted 
the  city  by  the  Legislature,  It  becomes  un- 
necessary to  consider  the  question  of  Its  sub- 
sequent ratiflcatlou  by  conduct  on  the  part 
of  tbe  city,  and  by  certain  provisions  of  the 
Revised  Statutes  and  chapter  48S3,  p.  333, 
Acts  1899,  wblcb  It  Is  claimed  validated  the 
contract.  The  water  company  contends,  how- 
ever, that  the  order  dismissing  the  former 
bill  brought  by  the  city  against  It  op»%ted 
as  an  adjudication  of  all  the  matters  sought 
to  be  litigated  In  that  suit  Including  the 
right  of  tbe  city  to  reduce  water  rates,  tiie 
only  point  In  issue  here.  Without  deciding 
tbat  an  order  of  dismissal  made  by  tbe  clerk 
upon  prsecipe  of.  counsel  for  complainant  wQl 
have  the  effect  contended  for,  but  assuming 
for  tbe  purposes  of  this  case  that  it  does, 
we  fall  to  see  that  the  question  now  In  Issue 
was  involved  In  the  former  proceeding^.  In 
that  case  the  city  had  attempted  to  r^)eal 
the  ordinances  constituting  the  contract  be- 
tween It  and  tbe  water  company,  and  also 
sought  to  have  the  contract  declared  void  be- 
cause of  a  want  of  power  to  insert  certain 
provisions  therein,  and  to  have  tbe  contract 
canceled  upon  tbe  groimd  that  the  company 
bad  failed  to  perform  it;  but  the  question 
of  the  power  of  the  city,  under  cbapter  50T0, 
p.  240,  Acts  1901,  or  any  similar  previous 
statute,  to  reduce  water  rates  from  the  con- 
tract price  to  a  less,  but  reasonable,  rat«^ 
wblcb  Is  the  only  qnestlon  involved  here, 
was  in  no  manner  Involved  In  those  proceed- 
ings. The  Issues  In  the  two  cases  are  not, 
for  the  reasons  stated,  the  same.  Oonse- 
qnently  the  supposed  adjudication  in  the 
former  proceeding  can  have  no  effect  ap<Hi 
the  present  case. 

The  Interlocutory  decrees,  granting  tin 
temporary  injunction  and  overruling  tbe  de- 
murrer to  tbe  bill,  as  well  as  the  final  de- 
cree, perpetuating  tbe  Injunction  and  award- 
ing costs  against  tbe  city,  are  reversed,  and 
the  cause  remanded,  with  directions  to  sus- 
tain the  demurrer  to  the  bill,  and  for  such 
further  proceedings  as  may  be  agreeable  to 
equity  practice  and  consistent  with  this  (q?in> 
Ion. 

SHACKELFORD,  J.,  being  dlsqnallfled, 
took  no  part  in  the  consideration  of  this  caae^ 
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LTON  BROS,  ft  GO.  t.  STBBN,  KENNBT 

ft  BOZB,  IJmlted,  et  al  * 
(Bnpreme  Conrt  of  Louisiana.   May  11,  lOOS.) 

AUOnONBER— LICENSE  TO  CORPORATION- 
ACTION  ON  BOND. 

1.  Where  a  corporation  executes  and  records 
a  bood  as  anctioueer,  and  solicits  bosiness  as 
such,  and  receives  goods  as  such  to  be  aolA  aiid 
proceeds  accounted  for,  la  a  suit  agaiust  the 
corporation  and  the  surety  on  the  bond  for  the 
price  of  the  goods  the  defendants  will  not  be 
permitted  to  urge  that  the  corporation  coold 
not  be  an  auctumeer  under  law,  and  wail 
not  inch  In  tact.  They  art  Mtopped  from  let- 
ting up  the  defense. 

(Syllabus  by  the  Oonrt) 

AcUon  by  Iron  Bros,  ft  Oo.  against  Stem, 
Eeiiney  &  Boze,  Limited,  and  others.  Fnnn 
a  judgment  of  the  Oonrt  of  Appeal  affirm- 
ing a  Judgment  of  the  district  court,  plain- 
tiffs apply  for  certiorari  or  writ  of  review. 
Modified,  and  judgment  rendered. 

Bernard  Tltche,  for  applicants.  Solomon 
Wolff,  for  respondent  L.  M.  Layman. 

PUOVOSTY,  J.  The  plalutiffe,  whose  dom- 
icile Is  Baltimore,  Md.,  were  in  the  habit  of 
consigning  merchandise  to  an  auction  con- 
cern styled  Stem,  Eenney  ft  Boze,  Limited, 
doing  business  In  the  city  of  New  Orleans. 
This  auction  concern  was  succeeded  In  busi- 
ness by  a  new  limited  corporation,  organiz- 
ed for  that  purpose,  composed  of  the  same 
Kenney  and  Boze  and  of  one  Layman,  under 
the  style  of  Layman,  Eenney  ft  Boze,  Limit- 
ed. This  succeeding  Arm  toolE  charge  of  the 
goods  the  outgoing  firm  bad  on  hand,  and  as- 
oamed  all  the  liabilities.  By  a  i^eclal  con- 
tract, Layman,  Eenney,  and  Boze  bound 
themselves  indMdnally  to  guaranty  the  punc- 
tual payment  of  all  the  obligations  of  the 
outgoing  firm.  The  old  firm  turned  over  to 
the  new  $171  due  to  the  plaintiffs,  and  a  lot 
of  merchandise  on  hand,  to  be  sold  for  ac- 
count of  the  plalntifffi.  The  new  firm.  Lay- 
man, Eenney  &  Boze,  Limited,  advised  plain- 
tiffs of  the  change  In  the  business,  and  so- 
licited their  continued  patronage.  Plaintiffs 
made  no  objection  to  the  change;  on  the 
contrary,  they  received  from  the  new  firm  the 
remittance  of  the  $171,  and  proposed  to  send 
more  goods  on  consignment,  and  actually 
did.  a  few  months  later,  volunteer  a  ship- 
ment, which,  by  the  way,  was  declined  to  be 
received. 

Layman,  Kenney  ft  Bose,  Limited,  execut- 
ed a  bond  as  auctioneer,  with  Layman  as 
surety  thereon,  and  recorded  it;  but  the  State 
Auditor  refused  the  firm  a  license  as  auc- 
tioneer, for  the  reason  that  only  a  voter  can 
be  an  auctioneer;  a  firm  or  corporation  can- 
not; and  thereupon  Layman  himself  quali- 
fied as  auctioneer,  and  acted  as  auctioneer 
tor  layman,  Eenney  A  Boze,  Limited. 

*IUb«u1]ig  denied  Jun«  t,  IMS. 
T 1.  8«e  Anotlons  and  AuatlonMn,  voL  §,  Cant 
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Time  passing,  and  Layman,  Kmney  & 
Bose,  Limited,  not  making  satisfactory  re- 
sponse to  letters,  plaintiffs  sent  an  agent  to 
New  Orleans  to  see  about  the  matter.  This 
agent  took  cba^e  of  what  goods  were  left 
unsold,  and  acc^ted  the  60-day  note  of  Lay- 
man, Eenney  &  Boze,  Limited,  In  settlement 
of  what  was  due  for  goods  sold.  Shortly 
afterwards  layman,  Eenney  ft  Boze,  limit- 
ed, passed  Into  the  hands  of  a  receiver. 
Plaintiffs  filed  an  opposition  In  the  receiver- 
ship proceedings,  predicating  their  demand 
upon  the  note  given  them,  as  Just  stated.  In 
settlement;  and  they  received  the  dividends 
coming  to  them  on  the  note. 

The  present  suit  Is  predicated  on  the  as* 
sumption  which  Layman,  Eenney,  and  Boze, 
both  in  their  corporate  and  in  their  indi- 
vidual capacity,  made  of  the  liabilities  of 
Stem,  Eenney  &  Boze,  Limited.  This  as- 
sumption is  alleged  to  have  been  a  stipulation 
pour  autml,  and  plaintiffs.  In  whose  favor,  as 
one  of  the  creditors  of  Stem,  Eenney  ft  Boze, 
Limited,  it  was  made,  are  alleged  to  be  now 
accepting  It  by  the  present  suit.  The  suit 
is  further  predicated  on  the  liability  of  Lay- 
man, Eenney  &,  Boze,  Limited,  as  auctioneer, 
and  on  the  liability  of  Layman  as  surety  on 
the  bond  executed  and  recorded  as  herein- 
above stated. 

The  district  court  gave  plaintiffs  judgment 
against  I>ayman,  Eenney  ft  Boze,  Limited, 
but  otherwise  rejected  their  demand.  Lay- 
man, Eenney  ft  Boze,  Limited,  acquiesced  In 
the  judgment.  Plaintiffs  prosecuted  an  ap- 
peal to  the  Conrt  of  Appeal,  and  there  the 
judgment  was  affirmed.  Then  followed  an 
application  to  this  court  tor  the  present  writ 
of  review. 

The  sole  question  Is  as  to  the  liability  of 
Layman,  Eenney,  and  Boze  Individually. 
As  to  all  three  this  liability  Is  claimed  to 
result  from  their  guaranty  of  the  obligations 
of  Stem,  Eenney  ft  Boze,  Limited.  As  to 
Layman,  It  is  claimed  to  result  also  from  the 
suretyship  on  the  auctioneer  bond. 

What  were  the  obligations  of  Stem,  Een- 
ney ft  Boze,  Idmlted,  to  plaintiffs?  Tbey 
were,  first,  to  pay  the  $171  due  them  for 
goods  sold;  second,  to  account  for  the  goods 
unsold.  The  $171  has  been  paid.  Have  the 
goods  been  accounted  for  by  Stem,  Kenney 
&  Boze,  limited? 

As  we  have  seen,  Layman,  Kenney  ft  Boze, 
Limited,  advised  plaintiffs  of  the  goods  hav- 
ing been  turned  over  to  them,  and  solicited 
the  continued  patronage  of  plaintiffs,  and 
plaintiffs  acquiesced  In  the  arrangement 
This  conduct  of  plaintiffs  was,  In  effect,  a 
consent  to  the  transfer  of  the  goods,  and 
was  just  as  If  the  goods  had  been  actually 
reshlpped  by  Stern,  Eenney  ft  Boze,  Limited, 
to  plaintiffs,  and  thereafter  consigned  by 
plaintiffs  to  Layman,  Eenney  ft  Boze,  Limit- 
ed. Stem,  Eenney  ft  Boze,  Limited,  having 
thus,  with  the  full  consent  of  the  owners, 
transferred  the  goods  to  anothw  auction  con- 
cern, ceaaed  to  be  farther  respanatble  fori 
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tbem,  and  necessarily  tbe  gnaranty  also  eeaa* 
ed,  since  there  cannot  be  an  accessory  obli- 
gation without  a  principal. 

Remains  the  question  of  the  responsibility 
of  Layman  Individually  as  surety  on  the 
auctioneer  bond.  Layman,  Kenney  ft  Boze, 
Limited,  It  l8  said,  never  became  an  auc- 
tioneer, was  never  bound  as  an  auctioneer, 
and,  as  a  consequence,  the  surety  was  not 
bound.  The  Court  of  Appeal  adopted  this 
view  as  to  the  surety,  and  In  so  doing  went 
counter,  we  think,  to  the  Jurisprudence  of 
this  state.  True,  only  a  citizen  and  votelr 
can  be  an  auctioneer  (Rev.  St  I  13^,  and 
Layman,  Kenney  &  Boze,  Limited,  never  In 
fact  became  an  auctioneer.  But  that  la  not 
the  point.  Tbe  point  Is  whether,  having  re- 
ceived the  goods  of  plaintiffs  as  auctioneer, 
said  firm  and  Its  surety  on  Its  auctioneer 
bond  are  not  estopped  from  denying  the  auo 
doneershlp  of  the  firm. 

In  Enhn  r.  Abat,  2  Mart  <N.  S.)  168,  an 
kQCtloneer  business  was  conducted  by  a  com- 
mercial firm  styled  Dutlllet  &  Sagory,  and 
goods  were  delivered  to  the  firm  to  be  sold. 
Dutlllet  alone  was  an  auctioneer.  Sagory 
was  merely  an  associate  In  the  business. 
Rult  was  brought  against  the  surety  on  the 
bond  given  by  Dutlllet  as  auctioneer,  and 
the  defense  was  that  the  business  was  that 
of  the  firm,  and  that  tiie  goods  had  been  con- 
fided to  the  Arm,  and  not  to  Dutlllet  In  his 
capacity  of  auctioneer.  The  court  held  the 
surety  liable,  because  the  goods  had  been 
placed  in  the  hands  of  the  firm  to  be  sold  at 
auction,  and  that,  therefore,  their  receipt  and 
sale  bad  to  be  considered  to  have  been  the  act 
of  the  auctioneer. 

In  Dnchamp  v.  Nicholson,  2  Mart.  (N.  S.) 
672,  the  suit  was  for  the  value  of  goods  sold 
by  McCoy  as  auctioneer,  and  unaccounted 
for.  The  surety  pleaded  that  there  was  no 
proof  that  McCoy  had  ever  been  appointed 
auctioneer.  The  court  made  short  shift  of 
this  defense.  It  said,  "We  think  tbe  de- 
fendant Is  estopped  from  this  defense  by 
signing  a  bond  in  which  he  acknowledged 
that  McCoy  was  so  appointed." 

In  State  v.  Blohm,  26  La.  Ann.  538,  which 
was  a  suit  by  the  state  for  duties  upon 
auction  sales,  tbe  defense  of  the  surety  was 
that  his  principal  had  not  taken  the  oath  nor 
obtained  the  license  required  by  law  to  quali- 
fy a  person  to  act  as  auctioneer.  The  court 
said:  "This  Is  a  defense  which  the  surety 
should  hardly  be  beard  to  make  as  to  his 
principal." 

In  Church  Wardens  t.  Bonneval,  18  La. 
Ann.  321,  a  suit  for  an  accounting  for  goods 
sold  by  Bonneval  as  auctioneer,  the  surety 
pleaded  that  his  principal  had  not  been  li- 
censed to  act  as  auctioneer.  The  court  con- 
sidered that  the  obtaining  of  a  license,  while 
required  by  the  statute,  was  not  made  a 
condition  precedent  to  acting  as  an  auction- 
eer. This,  however;  was  not  the  sole  ground 
of  the  decision.  The  court  also  put  the  de- 
dsion  on  the  ground  of  estoppel  as  fellows: 


"By  their  own  act  the  appellants  have  givra 
the  standing  and  credit  of  a  legally  qualified 
auctioneer  to  Mr.  Bonneval  at  the  time  when 
he  sold  the  plaintiff's  property  and  collected 
the  proceeds,  and  their  obligation  as  sureties 
commenced  with  the  recording  ot  the  bond 
In  tbe  mortgage  ofQce." 

In  School  Directors  v.  Judlce,  S9  La.  Ann. 
896,  2  South.  782,  tbe  court  said:  "It  la  weU 
settled  that  sureties  on  the  bond  of  an  offi- 
cer acknowledge  that  he  Is  an  officer  de 
facto,  and  are  not  permitted  to  deny  the 
capacity  (or  eligibility)  of  their  principal;" 
citing  Police  Jury  v.  Haw,  2  La.  47,  22  Am. 
Dec.  294;  Duncan  v.  State,  7  La.  Ann.  378; 
State  T.  Blohm,  20  La.  Ann.  538;  State  v. 
Hayes,  7  La.  Ann.  118;  State  v.  Securities 
of  Breed,  10  La.  Ann.  492;  and  State  v. 
Dunn,  11  La.  Ann.  549.  See,  also.  State  v. 
Tax  Collector,  40  La.  Ann.  284,  4  South.  46, 
8  Am.  St.  Rep.  522;  St  Helena  v.  Burton, 
35  La.  Ann.  521;  Board  v.  Brown,  88  La. 
Ann.  383;  Mayor  v.  Merritt,  27  La.  Ann. 
5CS;  Duncan  t.  State,  7  La.  Ann.  377;  and 
Mayor  t.  Blache,  6  La.  500. 

Layman,  Kenney  ft  Boze,  Limited,  an- 
nounced Itself  to  the  world,  and  specially  to 
plaintiffs,  as  an  auction  company  proposing 
to  do  an  auction  business  and  soliciting  busi- 
ness. It  executed  and  recorded  a  bond  for 
the  faithful  accounting  tor  the  price  of  all 
goods  received  In  said  business.  It  recelred 
plaintiffs*  goods  in  the  course  of  said  busl* 
nesB  and  as  auctioneer.  Under  these  cir- 
cumstances, the  surety  on  the  bond  la,  we 
think,  clearly  estopped  from  denying  the 
auctioneershlp. 

The  principle  that  the  surety  Is  estopped 
from  denying  the  recitals  of  his  bond  Is  uni- 
versally recognized. 

In  the  case  of  Bruce  v.  TTnlt^  States,  17 
How.  437,  16  L.  Ed.  129,  the  surety  was  held 
to  be  estopped  from  denying  that  his  prin- 
cipal had  been  appointed  to  tbe  office  for  the 
faithful  discharge  of  the  duties  of  which  the 
bond  had  been  given.  See,  to  tbe  same  ef- 
fect, Wendell  v.  Fleming,  8  Gray  (Mass.) 
813. 

As  to  illegality  of  appointment,  see  Taylor 
V.  Stete,  51  Miss.  79. 

In  Brockway  v.  Petted,  79  Mich.  620,  45 
N.  W.  01,  7  L.  R.  A.  740,  held,  that  surety 
was  estopped  from  denying  that  prlncipiU 
was  carrying  on  Uquor  business  as  recited 
In  the  bond. 

In  Hendersonville  v.  Price,  06  N.  C.  423, 
2  S.  E.  153,  held,  that  surety  on  a  bond  tor 
payment  of  license  is  estopped  from  denying 
that  the  town  authorities  had  power  to  take 
such  a  bond. 

In  Coleman  v.  Bean,  1  Abb.  Dec.  (N.  T.) 
394,  held  that,  where  bond  purports  to  have 
been  given  In  discbarge  of  an  attachment, 
surety  estopped  from  urging  that  the  attach- 
ment never  Issued.  (N.  B.  This  case,  how- 
ever, is  not  in  harmony  with  the  line  of 
decisions  in  this  state,  whore  a  distinction 
has  been  made  In  the  case  <^^dlclal  bfnds. 
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holding  that  the  law  under  which  they  tre 
filTen  fa  read  Into  them,  and  that,  unless 
valid  under  snch  law,  they  have  no  validity 
at  all,  are  virtually  not  bonds,  and  the  sure- 
ties on  them  are  not  held.  Alexander  v. 
SUbemasel,  27  La.  Ann.  557;  Le  Blanc  v. 
SncceBskm  of  Massleu,  Id.  324;  King  v. 
Baker,  7  La.  Ann.  57&;  Beuham  v.  Collins, 
23  La.  Ann.  222;  Sears  t.  Bearah,  7  l4U 
Ann.  539.) 

"Sureties  on  the  bonds  of  administrators, 
guardians,  committees,  agents,  officers,  etc., 
are  estopped  from  denying  the  due  ap[>oint> 
raent  of  their  principals."  Am.  &.  Eng.  Ency. 
VOL  24  (1st  Ed.)  p.  747,  verbo  "SureHes." 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peal be  set  aside,  and  It  Is  now  ordered, 
adjudged,  and  decreed  that  plaintiffs  have 
Judgment  against  Layman,  Kenney  &  Boze, 
Limited,  as  principal,  and  Leopold  M.  Io- 
nian as  snrety,  in  the  sum  of  $431.43,  with 
legal  Interest  thereon  from  the  31st  day  of 
October,  1898,  and  costs  of  suit. 


<110  La.  478) 

No.  14,855. 

8TATH  ex  reL  SWORDS,  Sheriff  and  Tax 
Collector,  et  al.,  v.  ESTOKOE,  Dlst 
Ct  Clerk. 

(Suiireme  Court  of  Lonlsiana.    May  25,  1903.) 

UCBNSS  FEES— ACTION  TO  RECOVER— APPEAL 
BY  COLLECTOR— PAYMENT    OF  COST^ 
RULE  ON  CLERK  OF  COURT— COSTS. 

1.  Itt  an  action  brought  by  the  state  tax  col- 
lector, oD  behalf  of  the  Btate  and  of  a  parish, 
to  recover  a  liceuse,  judgment  was  rendered  in 
favor  of  defendant  by  a  shigle  decree. 

Hie  tax  coIlBctcw  appealeoT  bat  the  derk  ot 
court  refused  to  deliver  to  him  the  transcript 
of  appeal  until  after  he  had  been  paid  his  costs 
for  the  tame,  on  the  ground  that,  thou{^  ha 
could  not  exact  prior  payment  of  his  costs  aa 
against  the  state,  he  coaJd  do  so  aa  against  the 
parish.   Beld,  his  refusal  was  unjustifiable. 

2.  The  clerk,  having  been  ruled  by  tbe  Su- 
preme Court  to  show  cause  why  he  should  not 
deliver  the  transcript,  did  so  before  action  was 
taken  on  the  rule.  The  rule,  thereftue,  was  dis- 
charged, but  at  respondent's  coste. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
M.  L.  Swords,  sherlfF  and  tax  collector,  and 
another,  for  writs  of  mandamus  and  certiorari 
to  Henry  B.  Estoi^e,  clerk  of  the  Sixteenth 
Judicial  District  court,  of  St  Landry.  Appli- 
cation discharged. 

W.  J.  Sandos  and  William  Charles  Perranlt, 
for  relators.   Respondent,  pro  se. 

Statement  of  the  Case. 

NICHOLI^  C.  J.  Upon  the  petition  and 
relation  of  the  aherlff,  ex  officio  tax  collector, 
Iklarlon  L.  Swords,  for  the  parish  of  St  Lan- 
dry, and  William  J.  SandoB,  the  attorney  ap- 
pointed  by  the  Governor  to  aid  and  assist  the 
tax  collector  In  the  collection  of  licenses,  Hen- 
ry E.  Estorge.  clerk  of  the  Sixteenth  Judicial 
Dlitrict  court,  for  the  parish  oC  St  Landry, 


was  mled  to  show  cause  why  he  should  not 
make,  perfect,  and  driver  to  relators  a  tran- 
script of  the  record  In  the  cause  entitled,  "M. 
L.  Swords,  Sheriff  and  Ex  Officio  Tax  Col- 
lector, V.  John  O.  Le  Blanc,"  of  the  docket 
of  that  court,  without  payment  of  bis  cost  or 
costs  therefor. 

Belators  alleged  that  the  said  suit  of  Swords, 
Tax  Collector,  v.  Le  Blanc,  was  a  salt  for  the 
recovery  of  a  state  and  parish  license,  attor- 
ney's fees,  and  penalties  averred  to  be  owing 
by  the  defendant,  Le  Blanc;  that  tbe  suit  re- 
sulted in  a  Judgment  In  favor  of  the  defend- 
ant, and  that  plaintiffs  obtained  an  order  for 
a  suspensive  appeal  therefrom  to  the  Supreme 
Court,  returnable  on  the  12tb  of  May,  1903; 
that  the  clerk  of  tbe  district  court  refused 
to  complete  and  deliver  to  relators  the  tran- 
script of  said  record,  in  order  to  perfect  tbe 
appeal,  unless  the  cost  of  tbe  making  of  the 
transcript  was  paid  to  him  on  delivery  there- 
of; that  Oils  refusal  was  unwarranted.  Illegal, 
and  artdtrary,  as  the  clerk  had  no  right  to 
demand  or  obtain  fees  of  office  for  services 
rendered  to  the  state  and  parish  until  the  state 
and  parish  tax  collector  shall  have  collected 
the  licenses  and  penalties  claimed  and  de- 
manded In  said  suit,  under  the  provisions  of 
paragraph  2  of  section  20  of  Act  No.  171,  p. 
420,  of  1898,  of  Act  No.  119,  p.  167.  of  1882, 
and  Act  No.  98,  p.  12S,  of  1898. 

On  the  9th  of  May,  190S.  the  clerk  Iped  In 
this  court  an  answer  to  the  alternative  writ 
served  on  him,  in  which  he  declared  that  he 
returned  into  court  the  transcript  in  the  cause; 
that  he  recognized  tbe  right  of  the  ^te  to 
prosecute  the  cause  without  payment  of  the 
costs,  in  the  event  Judgment  he  not  rendered 
in  favor  of  the  state,  but  denied  that  snch 
e^mptlon  applied  to  the  parish  of  St  Lan- 
dry; and  that  he  refused  to  dellv»  said  tran- 
scrii»t  In  behalf  of  the  parish  mitll  the  cost  of 
making  the  transcript  was  paid. 

The  answer  contained  no  denial  of  the  facta 
alleged  by  the  rda&nrs. 

The  clerk  having,  before  a  hearing  upon 
this  application,  filed  In  this  conrt  the  tran- 
script, whose  flUng  it  was  the  object  of  the 
proceeding  to  secure,  there  Is  no  occasion  for 
making  peremptory  the  mandamus  asked  for; 
but  bis  refusal,  when  applied  to,  to  ddlvw 
tbe  transcript  to  tbe  relators,  on  the  ground 
assigned,  was  without' warrant  of  law,  and 
made  the  present  application  necessary.  In  or 
der  to  preserve  the  r^hts  of  the  state. 

-  Opinion. 

Expressing  no  opinion  as  to  whether  the 
transcript  should  have  been  delivered  to  the 
proper  representatives  of  the  parish,  had  tbe 
suit  been  one  exclusively  on  behalf  of  the 
parish,  it  Is  clear  that  the  fact  that  tbe  suit 
was  one  in  which  the  state  and  parish  were 
Jointly  Interested  did  not  Justify  the  withhold- 
ing of  tbe  transolpt  from  the  state  author* 
Itles.  The  sherllT  and  tax  collector  repre- 
sented In  the  suit  both  the  state  and  tbe  par- 
ish. There  was  but  one  decree .  rendered  ^l|v 
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the  case,  and,  when  It  was  appealed  from, 
the  sheriff  and  tax  collector  had  the  right  to 
obtain  the  tranacrlpt,  even  If  the  effect  of  fil- 
ing the  transcript  In  the  Supreme  Court  would 
Inure  to  the  benefit  of  the  pariah.  Succession 
of  Touzalne,  36  La.  Ann.  420;  State  ex  rel. 
Comeau  v.  Clerk  of  the  Fourteenth  District 
Court,  40  La.  Ann.  1289,  16  South.  207. 

For  the  reasons  herein  assigned,  it  Is  here- 
by ordered  and  decreed  that  the  writ  applied 
for  be  not  Issued,  that  the  orders  hereinbefore 
given  be  withdrawn,  and  that  this  application 
be  discharged,  but  that  the  clerk  of  the  dis- 
trict court,  respondent  bei'eln,  pay  the  costa  of 
these  proceedings. 


<U0  La.  481) 

No.  14,554. 
HENDERSON  t.  SHAFFER  et  al.* 
(Supreme  Court  of  Louisiana.  March  30, 1908.) 

NOTE^-PATHSINT-WHAT  CONSTITUTE3-CHECK 
— MI8TAKB. 

1.  A  party  holding  the  Qote  of  a  corporation 
surrendered  the  same  to  its  secretair  and  treas- 
urer on  receiving  from  him  a  check  (or  a  cor- 
responding amount,  payable  to  the  creditor's 
order,  drawn  by  a  stockholder  in  the  corpora- 
tiou  and  one  of  its  directors.  The  secretary 
■ud  treasurer  not  mentiouing  that  he  was  acting 
SB  the  agent  of  the  drswer  of  the  check,  and 
for  the  purpose  of  buying  the  note,  the  cred- 
itor was  justified  in  suppoaing  the  check  was 
giveit'  in  p^ment  of  the  note,  and  uot  for  its 
pnrdiase.  On  the  faith  of  such  belief,  he  turned 
over  later  to  the  corporation  officers  funds  of 
the  corporatiou  in  his  hands  more  than  suffi- 
cient to  pay  the  note.  Under  aoch  circumstan- 
ces the  note  was  paid,  not  bought,  and  the 
drawer  of  the  check  could  not  recover  back  the 
amount  as  a  payment  made  in  error.  Olv. 
Code,  art  2310. 

2.  If.  by  error  or  ignorance,  one  has  done 
himaeli  a  prejudice  which  cannot  be  repaired 
without  breaking  In  upon  the  right  of  another, 
the  error  cannot  be  corrected  to  the  prejudice 
of  the  latter. 

(Syllflbus  by  the  Court) 

Appeal  from  Twenty'Serenth  Judicial  Dis- 
trict Comt,  Paxiflh  of  St  James;  Patil  Lficbe, 
Judge. 

Action  by  Thomas  J.  Henderson  against 
Amanda  O.  Shaffer  and  others.  Judgment 
for  plaintiff,  and  defendant  Shaffer  appeals. 
Affirmed. 

Boatner.  Dodds  &  Boatner,  McEnery,  Dodds 
&  Boatner,  and  Henry  Denis,  for  appellant 
Mrs.  Shaffer.  McCloskey  &  Benedict  and 
Keznan  &  Lambremont,  for  appellee^ 

Statement  of  the  Case. 

NICHOLLS.  O.  J.  We  copy  herein  the 
written  Judgment  rendered  In  this  case  by  the 
district  court  from  which  this  appeal  is  tak- 
en, as  It  sets  out  fully  the  facts  and  the  is- 
sues raised  between  the  parties: 

"The  Morrlaon-Madlson  Company,  Limited, 
on  August  2,  1900,  purchased  from  Thomas 
J.  Henderson  a  certain  sugar  plantation 
known  as  the  'Delogny,'  situated  in  the  par- 

•Rehearing  denied  June  B,  1903. 


Ish  of  St.  James.  The  consideration  was 
1100,000, 120,000  of  which  was  paid  cash,  and 
In  representation  of  the  balance  of  the  pur- 
chase price  the  purchasers  furnished  one 
promissory  note  of  $15,000,  payable  January 
1, 1901,  and  five  others,  each  for  ?13,000,  pay- 
able annually  thereafter,  all  secured  by  ven- 
dor's lien  and  mortgage  on  said  plantation, 

"On  the  6th  day  of  January,  1902,  Mrs.  A. 
G.  Shaffer,  alleging  herself  to  be  the  owner 
and  holder  in  good  faith  and  for  valuable 
consideration  of  the  first  above  dwcrlbed  note 
of  ¥16,000,  and  averring  the  nonpayment 
thereof,  obtained  from  this  court  the  issuance 
of  executory  process  under  which  the  Delogny 
plantation  was  seized  and  ordered  to  be  sold 
In  satisfaction  of  the  payment  of  said  note. 
Thereupon  ensued  the  present  suit.  T.  J. 
Henderson  obtained  a  writ  enjoining  the  fore- 
closure by  Mrs.  Shaffer  on  the  grounds  that 
the  aforesaid  note  of  $15,000  had  been  paid 
by  the  officers  of  the  Morrison-Madison  Com- 
pany, Limited,  and  that  the  mortgage  secur- 
ing the  same  had  been  extinguished;  that  the 
writ  of  seizure  and  sale  in  favor  of '  Mrs. 
Shaffer  had  been  illegally  and  wrongfully  Is- 
sued, and  was  absolutely  null  and  void,  be- 
ing predicated  upon  a  debt  which  had  been 
paid  and  extinguished;  and  on  the  further 
grounds  that  no  notice  to  pay  Issued,  and  that 
the  writ  ordered  the  property  to  be  sold  for 
cash,  and  not,  as  the  law  required,  for  cash 
to  pay  the  mattu^d  installments  of  the  debts, 
and  on  the  terms  of  credit  granted  to  debtor 
by  the  original  act  of  sale  and  mortgage,  and 
that  the  sheriff  of  this  parish,  in  compliance 
with  the  terms  of  said  writ,  had  advertised 
said  projrerty  to  be  sold  for  cash,  without 
regard  to  the  fact  that  several  of  the  notes 
representing  said  debt  had  not  yet  matured. 
Plaintiff  finally  prays  that  his  writ  of  In- 
junction be  maintained  and  perpetuated,  with 
costs,  and  that  his  rigbt  to  claim  damages 
be  reserved.  Defendant's  answer  admits  the 
sale  to  the  Morrlson-Madlson  Company,  lim- 
ited; denies  that  the  $15,000  note  was  ev^ 
paid  by  the  purchasers,  but  that  the  same 
was  purchased  by  her,  with  her  Individual 
check,  from  plaintiff,  before  maturity,  and  In 
good  faith.  She  further  charges  that.  If 
plaintiff  did  not  Intend  to  sell  said  note,  he 
was  guilty  of  gross  negligence  In  not  Inform- 
ing her  agent  who  negotiated  the  purchase 
thereof,  and  in  surrendering  the  same  uncan- 
celed. 

"That  she  cannot  legally  or  equitably  be 
charged  with  the  loss  caused  by  plaintiff's 
negligence,  and  that  plaintiff  Is  estopped  by 
bis  acts  from  claiming  against  an  Innocent 
third  holder  for  value  that  the  same  was  paid 
when  It  left  his  possession.  In  the  alterna- 
tive she  pleads  that,  If  the  court  should  hold 
there  was  no  sale,  the  execution  and  d^verr 
of  her  check  to  Henderson  was  an  error  both 
of  fact  and  of  law,  that  he  received  the  santie 
without  consideration,  that  the  conslderatioik 
was  null  and  void,  and  that  she  Is  entitled  to 

reconvene  and  obtain  the  raturn~jDfvl)^41S,- 
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000,  ^th  legal  Interest  from  date  of  payment 
"It  appears  from  the  evidence  tbat  tbe 
Morrison-Madison  Company,  Llnilted,  was 
composed  of  three  stockholders— Charles  B. 
Morrison,  Charles  T.  Madison,  and  Mrs. 
Amanda  C.  Shaffer,  who  Is  defendant  In  this 
snlt;  that  this  corporation  was  organized 
with  a  capital  of  120,000  for  the  purpose  of 
purchasing  the  Delogny  plantation  from  Hen* 
derson,  and  to  cultivate  the  same  In  sugar 
cane  and  other  crops.  The  capital  was  con- 
tributed as  follows:  flOO  by  Mrs.  Shaffer, 
$8,900  by  Morrison,  and  f 10,000  by  Madison. 
That  Morrison  .and  Madison,  not  having 
means  of  their  own,  discounted  their  note 
with  Mrs.  Shaffer,  in  order  to  raise  the  $19,- 
900  of  stock  subscribed  by  them.  That  all 
three  constituted  a  board  of  directors,  of 
which  Morrison  was  president  and  Madison 
secretary  and  treasurer.  A  resolution  waa 
then  adopted  by  this  board  of  directors  em- 
powering the  president  to  purchase  the  Delog- 
ny plantation  on  the  same  terms  under  which 
the  sale  was  eventually  passed,  except  that 
tbe  resolution  provided  that  the  $15,000  note 
(the  subject  of  this  suit)  was  to  be  paid  out 
of  the  crops  then  on  the  place,  the  stipulation 
not  being  contained  in  the  act  of  sale  and 
mortgage.  The  crops  growing  on  the  plan- 
tation at  the  time  of  its  sale  were  harvested 
by  the  purchaser,  the  Morrlson-Madl&on  Com- 
pany, limited,  and  shipped  to  Henderson. 
Morrison  and.  Madison  both  testify  that  this 
was  done  simply  as  an  act  of  courtesy  to 
Henderson,  but  other  parts  of  their  testi- 
mony, taken  In  connection  with  that  of  Hen- 
derson, give  me  the  contrary  impresalon. 
Morrison  says  that  he  went  at  one  time  pre- 
vious to  the  taking  up  of  the  $15,000  note  to 
Henderson,  who,  notwithstanding  the  fact 
tliat  he  had  money  to  the  credit  of  the  Morri- 
Bon-MadlBon  Company,  Limited,  refused  to 
famish  the  company  money  to  pay  off  the 
grindhig  expenses.  By  what  right  could  Hen- 
derson have  given  any  such  refusal  unless 
it  was  that  he  had  the  right  to  retain  out  of 
tbe  proceeds  a  sufficient  amount  to  cover  his 
$15,000  note?  And  the  fact  that  the  company 
did  not  resent  this  refusal  Impresses  me  as 
an  admission  that  there  was  an  obligation  on 
their  part  to  ship  this  crop  to  Henderson  in 
order  that  he  might  retain  out  of  the  pro- 
ceeds the  amount  called  for  by  the  note  In 
this  suit. 

"Henderson  swears  positively  that  at  the 
time  he  had  about  $8,500  belonging  to  the 
Morrlson-Madlson  Company,  Limited,  and 
that  he  positively  refused  to  allow  them  to 
draw  the  same  unless  he  was  paid  bis  note 
of  $15,000.  It  was  then,  on  the  17tb  of  De- 
cember, 1900,  that  Morrison  and  Madison 
went  to  Henderson's  office,  handed  him  a 
check  of  $16,000  on  the  Canal  Bank,  by  Mrs. 
Sbaffer,  and  received  from  him  the  note  In 
controversy.  All  the  witnesses  agree  that  at 
tbe  interview  where  the  check  and  note 
changed  hands  nothing  was  said  as  to  wheth- 
er tbe  note  was  being  paid  or  purchased. 
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Madison  swears  that  Henderson  had  agreed 
to  part  with  the  note;  that,  being  a  good  in- 
vestment, he  advised  Mrs.  Shaffer,  as  her  at- 
torney, to  buy  it;  and  that  she  had  given 
him  her  check  for  that  purpose;  and  that 
Henderson  parted  with  the  note  and  deliver- 
ed It  to  him  as  agent  and  attorney  of  Mra. 
Shaffer,  and  not  as  secretary  and  treasurer 
of  the  Morrlson-Madlson  Company,  Limited. 

"The  main  and  only  issue  in  this  case  is 
whether  the  delivery  of  the  $15,000  check  to 
Henderson  aud  tbe  delivery  of  the  $15,000 
note  to  Morrison  was  a  payment  or  a  sale  of 
the  note.  When  this  exchange  of  check  and 
note  was  made,  there  were  present  Morri- 
son, president  of  the  company,  Madistin,  sec- 
retary-treasurer, and  Henderson,  the^  plain- 
tiff. Nothing  was  said  at  that  time  to  indi- 
cate the  intention  of  the  participants  to  this 
transaction,  and  the  only  means  of  ascertain- 
ing what  really  took  place  is  to  look  into  and 
carefully  weigh  all  the  surrounding  facts  and 
circumstances  preceding  the  transaction  and 
the  situation  of  the  parties  at  the  time.  It 
Is  shown  that  when  the  plantation  was  sold 
In  August,  1900,  there  was  upon  It  a  large 
crop  of  sugar  cane  already  grown  and  cul- 
tivated, requiring  very  little  further  outlay  of 
money  except  for  harvesting;  that  tbe  first 
note  of  $15,000  was  to  be  paid  by  the  pur- 
chasers out  of  that  crop,  it  being  their  only 
means  of  meeting  the  payment  of  the  same; 
that,  although  both  Morrison  and  Madison 
swear  tliat  the  crop  was  consigned  to  Hen- 
derson as  a  matter  of  courtesy,  they  accepted 
his  refusal  to  give  them  any  more  money 
about  December  15th,  as  though  Henderson 
had  a  right  to  retain  the  funds  then  in  his 
bauds  for  account  of  the  company  to  meet 
tbe  payment  of  his  Qrst  due  note  of  $15,000, 
and  that  be  only  consented  to  give  them  more 
money  after  he  had  received  the  $15,000 
check  from  Mrs.  Shaffer.  If  Henderson  had 
consented  to  sell  this  note,  as  understood  by 
Madison,  would  he  in  any  way  have  bettered 
his  situation?  Surely  not.  He  would  there- 
by have  diminished  the  security  for  the  rest 
of  his  notes,  and  it  is  impossible  to  conceive 
that  an  experienced  man  of  business,  situated 
as  he  was,  could  have  believed  that  by  selling 
his  first  due  note  he  was  in  any  manna*  Im- 
proving his  chances  of  collecting  all  of  the 
purchase  price  due  him  by  the  Morrison-Mad- 
ison Company,  Limited.  It  is  clear  to  me 
that  Henderson  never  had  any  Intention  of 
selling  this  note,  and  the  conversation  refer- 
red to  by  Madison,  whenever  Henderson 
complained  that  he  had  too  much  to  carry, 
was  not,  as  interpreted  by  Madison,  that  Hen- 
derson was  short  of  funds,  but  because  Hen- 
derson saw  the  security  for  his  claim— the 
crop  and  Its  proceeds— gradually  disappear- 
ing, and  consequent  risk  of  losing  part  of 
the  money  which  the  company  had  obligated 
to  pay  to  him.  It  being,  then,  established 
that  Henderson  did  not  Intend  to  sell,  that  he 
never  gave  his  consent  to  any  sale  or  trans- 
fer.  was  he  guilty  o^.g-J"^  b^^|?50e)gL^ 
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equitably  estopped  from  conteatlng  tbe  rigbts 
of  Mrs.  Shaffer?  If  Mre.  Shaffer  Is  an  Inno- 
cent third  person,  herself  free  from  any 
laches,  the  doctrine  of  equitable  estoppel  may 
be  Invoked;  but  the  record  In  this  case  does 
not.  In  my  opinion,  conrey  any  such  impres- 
sion. 

"When  the  Morrison-Madison  Company, 
Limited,  was  organized,  the  defendant  not 
only  subscribed  to  its  stock,  but  advanced  all 
the  money  which  tbe  other  two  stockbolders 
had  subscribed,  Madison  says,  to  the  com- 
pany, but  Morrison  says,  to  tbem.  on  their  In- 
divldnal  note,  which  she  discounted.  She  be- 
came a  director  In  tbe  company;  and,  while 
I  believe  that  In  reality  she  may  not  have 
been  cognizant  of  all  the  details  of  tbe  busl- 
nesB  transacted  between  the  company  and 
Henderson,  did  she  not  In  fact  allow  the  use 
of  her  name  and  of  her  purse  to  her  fellow 
stockbolders  in  such  a  manner  as  to  enable 
them  to  place  Henderson  in  the  position  In 
which  be  finds  himself  to-day?  Did  she  not 
repose  unlimited  confidence  In  Morrison-Mad- 
ison, and  sanction  all  ,thelr  acts,  and  Is  she 
not  fully  struck  with  notice  of  the  same?  As 
a  director  in  tbe  company,  and  as  a  mandator 
of  Madison,  she  Is,  in  my  opinion,  bound  by 
every  act  of  Morrison-Madison,  and  fully 
bound  by  their  knowledge;  Every  act  of 
Madison  and  Morrison  was  as  much  for  her 
benefit  as  for  their  own.  There  waa  no  con- 
flict of  interest  between  tbem.  Every  bene- 
fit the  latter  could  obtain  for  tbe  company 
inured  to  hex  as  much  as  It  did  to  tbem. 
There  was  no  question  of  fraud  Involved  In 
this  suit,  but  the  defendant  contends  that 
she  is  an  Innocent  third  person,  acting  In 
good  faith;  and  these  facts  are  certainly 
pertinent  to  that  issue.  Neither  is  there  any 
question  here  as  to  ttie  right  of  the  stockhold- 
er to  advance  In  good  faith  money  to  a  cor- 
poration, Just  as  any  third  person  could  do, 
and  to  acquire  obligations  of  that  coTirara- 
tion.  Mrs.  Shaffer  knew  that  Morrison  and 
Madison  were  respectively  president,  secre* 
tary  and  treasurer,  of  tbe  company;  tliat 
when  they  went  to  Henderson  with  her 
check  that  Henderson  only  knew  them  as 
such,  and  not  as  her  personal  agents;  and 
that.  If  they  had  Intended  to  take  np  the 
$16,000  note  as  her  agents.  It  was  their  duty 
to  have  disclosed  the  new  capacity  in  which 
they  were  acting  to  Henderson,  and  there 
was  no  duty  upon  Henderson  to  divine  that 
fact  simply  because  she  had  signed  the  check. 
Again,  did  not  Mrs.  Shaffer  accept  the  cbecK 
of  the  Morrlson-Madlson  Company,  Limited, 
In  payment  of  her  claim  against  Madison  and 
Morrison  individually,  when  she  knew  the 
company  had  declared  no  dividends,  and  that 
the  latter  were  paying  her  with  corporate 
funds? 

"The  conclusion  to  be  drawn  from  all  the 
evidence  In  the  case  seems  to  me  to  be  Ir^ 
reslstiUe^  witiiout  Impugning  the  motives  of 
any  of  the  actors  la  this  transaction,  that 
Henderson  bad  a  large  claim  against  the 


Morrison-Madison  Oompsoy,  limited,  wbSCh 
was  well  secured  with  tbe  en^  on  tiie  plan- 
tation; that  without  tbe  crop  the  plantatloii 
was  not  of  Itself  valuable  enough  to  satisfy 
the  whole  .amount  of  his  claim;  that,  after 
the  greater  portloa  of  the  crop  tiad  been  bai- 
rested  and  sold,  his  claim  being  in  no  man- 
ner diminished,  he  became  apprehensive,  and 
Insisted  on  the  payment  of  his  first  doe  not^ 
before  turning  over  any  more  money  to  tbe 
company. 

"That  his  fears  tiad  been  aggravated  bj 
tbe  j^et  ttiat  he  bad  previously  turned  ov«x 
to  the  company  f20,000,  which  were  used  to 
pay  the  individual  debt  of  two  of  the  di- 
rectors to  the  other  one.  Instead  of  being 
used  to  pay  the  debts  of  tbe  corporation. 
That  all  these  facts  should  have  been  known 
to  the  defendant,  and  she  was  legally  bound 
to  know  the  same;  and  that  when  the  presl- 
d^t  and  secretary  and  treasurer  took  up,  at 
bis  (Henderson's)  .request,  tbe  first  due  not^ 
without  disclosing  the  fact  that  tbey  were 
acting  as  agents  of  defendant,  he  bad  a  right 
to  believe  that  the  note  was  being  paid  hf 
tbe  corporation;  and  that  all  tbe  equities  are 
with  the  plaintiff. 

"The  evidence  In  this  case  does  not  sup- 
port the  defendant's  plea  of  error  in  fact 
and  in  law  any  more  than  It  supports  ber 
defense  of  good  faith  as  an  Innocent  third 
person;  and,  If  she  did  act  under  such  error, 
her  remedy  Is  not  against  the  plaintiff,  who 
Is  unqu^tionably  free  from  any  wrongdoing, 
and,  in  my  opinion,  not  chargeable  with  any 
laches,  and  in  no  manner  respondble  for  fbn 
errors  of  defendant. 

"The  other  ground  for  injunction  I  beUere 
to  be  equally  wdl  taken.  Executory  process 
under  one  note  forming  part  of  a  series  of 
notes,  the  others  of  which  are  not  due,  should 
order  the  sale  of  the  property  on  soch  terms 
of  credit  as  are  granted  to  the  debtor  by  the 
general  contract  for  the  payment  of  such  In- 
stallments as  are  not  yet  dne. 

"For  tbe  foregoing  reasons,  and  by  further 
reason  of  the  law  and  the  evidence  being  in 
favor  of  plaintiff  and  against  defendant.  It 
is  ordered,  adjudged,  and  decreed  that  tbe 
note  of  fl5,000  of  tbe  MorrlBOo-Madisott 
Company,  Limited,  dated  August  2,  1900,  be 
declared  to  have  been  paid,  and  tiie  mort- 
gage securing  the  same  on  the  Delogny  plan- 
tation in  this  parish  be  declared  ezUn- 
gnlshed  pro  tanto.  and  the  executory  iiro- 
ceedings  thereon  by  Mrs.  A.  0.  Shaffer  null 
and  void,  and  that  tbe  writ  of  Injunction 
herein  issued  be  maintained  and  perpetuated, 
and  that  the  defendant  pay  all  costs  al  tiwaa 
proceedings," 

Opinion. 

We  hsTe  carefnlly  examined  tbe  ncmA  la 
rannectlon  with  this  Judgment,  and  we  do 
not  see  how.  nnder  the  evidence,  ft  eoachi- 
slou  other  than  that  arrived  at  by  tiie  Judge 
of  that  conrt  could  have  been  reached. 

It  cunot  plau.lb^^b.^™ig.(5^^^ 
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ai  Hendanon  was  Cfmeemed,  that  tifen-wu 
any  Intentioa  to  aell  the  note  to  the  dfifend- 
ant  There  vaa  no  motive  bvpelUng  blm  to 
do  «o;  on  the  contrary,  there  was  every  rea- 
son why  he  ahonld  not  All  the  drcnnutan- 
CBB  connected  with  the  transacttoa  disclose 
the  fact  that  In  acc^tlns  Mis.  Staaffefs 
diecfc  and  deUverlng  the  916,000  note  of  the 
oonynny  to  Its  secretary  and  treasurer,  be 
bellered,  and  had  jost  reason  to  beUere,  that 
the  note  was  being  paid  through  the  cheek. 
It  airs.  Shaffer^  Intention  was  to  purchase 
the  note,  and  not  to  pay  1^  she  acted  rery 
incanttonsly  In  selecUng  as  h^  agent  for 
making  the  parcbase  Oie  secretary  and  trea»- 
nm  (tf  the  conqwny,  the  very  party  with 
whom  Henderson  would  naturally  expect  to 
deal  In  receiving  payment  If  there  was  any 
errcv  in  the  premises,  tills  act  on  her  part 
contrlbnted— in  fact,  led  np— directly  to  tiie 
coDuntesIon  of  the  error,  and  to  miri^wtUng 
Haiderson.  There  wonld  have  been  no  ab- 
■olnte  legal  inconsistency  in  Mrs.  Shaffer's 
■electing  as  ha  agent  for  buying  Uie  note 
tnm  the  plaintiff  the  secretary  and  treas* 
nrer  of  tiie  debtor  company;  but  knowing, 
as  she  did,  the  position  which  this  agent  bore 
to  the  company,  and  the  natural  Infnence 
whkb  Henderson  wonld  draw.  In  any  deal- 
ings be  might  haya  wia  him,  ttiat  be  was 
dealliv  with  Um  as  reiNresenting  the  com- 
pany itself.  It  was  her  duty  to  bare  com- 
municated to  bbn  in  some  posltlTe  way  that 
In  the  matter  of  her  check  he  would  not  be 
acting  so,  but  for  and  on  her  Individual  be- 
half. Kothing  less  than  notice  of  that  fact 
brou^  home  to  him  by  clear  evidence  would 
warrant  her  In  charging  blm  with  either  tan- 
prndence  at  fault  Moxrlscm^  tiie  president 
of  the  company  (who  attended  Madison  when 
tbe  cbeck  was  received  and  note  surren- 
dered), was  Mrs.  Shaffer's  aOapteA  mm,  and 
a  member  of  the  family.  Madison,  the  sec- 
retary and  treasuiw  of  the  coiporatkm,  had 
married  tbe  niece  of  her  bnaband,  and  there 
■eema  to  have  been  great  frlenjtahtp  and  In- 
tima<7  between  them.  Her  friendship  for 
Um  young  men  was  evidenced  by  the  fact 
that  th»  advanced  99.900  to  one  and  fU^OOD 
to  the  other  In  order  to  mable  than  to  fur- 
nish the  capital  of  the  corporatKm  vrblch  fb«y 
were  about  to  organise,  and  consented  to 
become  and  did  become  the  holder  of  one 
■liare  of  the  stock  of  the  company,  and  one 
of  ita  tlsree  directors. 

The  Bessie  K.  plantation  was  bought  on 
tbe  day  of  July,  1900,  by  the  corpora- 
tion tnm  tbe  plaintiff  by  a  notarial  act,  both 
vendor  and  vendee  repres^ted  In  the  act  by 
parties  acting  under  powers  of  attorney. 
Tbe  cMporation  was  represented  by  Mr.  Blad* 
toon,  secretary  and  treasurer.  The  power  of 
attorney  to  bbn  waa  embodied  In  a  resolution 
of  tbe  e(»pon.tlon,  which  recited  the  fact 
tlut  Henderscm  had  offered  to  s^  tbe  plan- 
tatton,  and  auttiozlzed  its  agent  to  purchase 
tbe  ^operty  for  9100,000,  in  tbe  manner  de- 
clared tbecebiT-920.000  cash,  916.000  on  the 


1st  of  January,  1901,  pt^able  out  of  tbe  first 
sugar,  the  balance  at  the  price  to  be  repre- 
sented by  promteso^  notes  maturing  at  dif- 
ferent dates,  secured  by  special  mortgage 
and  vendor's  privilege  on  the  property. 

A  copy  of  this  resolution  waa  annexed  to 
the  act  of  sale,  and  Is  In  evidence  In  tbe  rec- 
wd.  When  tbe  act  of  aale  was  executed, 
the  terms  of  tbe  sale  woe  fixed  as  men- 
tioned In  this  power,  with  this  variance:  that 
the  91B.OO0  to  which  tetermce  was  made  In 
the  resolution  simply  as  916,000  payable  out 
of  tbe  first  sugar  was  made  to  be  repre- 
sented by  a  promissory  note,  and  made  to  be 
secured  1^  a  special  mortgage  and  vendor's 
privilege. 

Nelthar  party  complained  ct  this  variance^ 
The  crop  of  tbe  year  1900,  as  harvested  and 
manufactured,  was  as  a  fact  shipped  for  sale 
to  Henderson,  who  was  in  the  st^ar  busi- 
ness In  Mew  Orleans.  When  a  large  amount 
of  the  iHTOceeds  of  the  cmp  were  In  bis  bands, 
but  before  the  maturity  ctf  the  916,000  note, 
Henderson  turned  over  to  the  company  920,- 
000  of  its  funds,  to  be  antUed  to  the  pay- 
ment of  debts  of  Ibe  corpwaticm,  which  It 
was  represented  to  him  should  be  met  La- 
ter on  be  was  applied  to,  first;  for  99,000 
(reduced  afterwarda  to  WOOt*  but  be  re- 
fused tbe  appUcatkm.  though  he  bad  at  that 
tbne  In  his  hands  98,600  of  the  proceeds  of 
tbe  crop.  He  testified  that  he  tiAl  Mr.  Mad- 
ison that  the  92(^000  he  had  tuned  over  to 
Um  had  not  betsi  used  f ot  Uw  purpose  it 
was  gotten  for;  that  he  refused  to  pay  any 
more  of  the  maney  in  Us  bands  until  the 
916^000  note  was  paid;  that  Mr.  Madison  at* 
tempted  to  show  that  even  if  be  parted  with 
98,600,  there  was  sufficient  sugar  on  the  way 
and  oi  the  plantetlon  to  protect  the  916,000; 
that  be  bad  parted  with  mon^  be  should  not 
have  parted  with,  and  he  refused  to  part 
with  any  more  until  this  915,000  were  paid; 
be  tiiought  It  was  time  to  kmk  out  for  him- 
self; that  Mr.  Madison  told  him  that  even  If 
tbe  sugar  vres  not  sufficient  to  pay  the  9.16.- 
000,  Mrs.  Shaffer  would  see  that  the  note 
was  taken  care  of; ,  ttiat  be  replied  that  If 
Bfra.  Shaffer  was  willing  to  rUE  the  amount 
of  tbe  note,-  why  not  get  tbe  98,600  from 
bar,  and  leave  tiie  money  In  his  bands  nntu 
the  balance  came  In  to  pay  tbe  916,000;  that 
be  answered.  "No,  I  won't  do  that;  we  know 
our  xighttf  that  later  Mr.  Madiatm,  accom- 
panied br  Mr.  Morrison,  called  at  bis  ofllce, 
and  tbe  tmcma  said  to  htan,  **If  we  give  yon 
filra.  Shaffer's  check  for  the  916,000.  will  you 
give  us  the  98,6007'  that  be  repUed.  "Obf* 
talnly;  tbat  all  he  wanted  was  the  916,000;" 
that  be  then  presented  him  Mrs.  Shaffer's 
check,  and  he  Immediately  wrote  out  a  check 
for  98^,  and  handed  tt  to  Mr.  Madison; 
that  no  stetement  was  made  about  buying 
tbe  note;  tbat  the  98,600  to  bis  bands  were 
tte  proceeds  of  the  crop,  and.  In  addition  to 
tbat  amount  there  were  received  later. about 
91S.000  additional;  that;  after  reoelvtaig  the 
916,000.  be  relinqulataed  all  claln^txamt  Jiib. 

Digitized  by  VjUOQ^K 


C48 


84  SOUTHBEIN  BBPOBTEB. 


(La. 


commission  on  the  balance  of  the  proceeds; 
that  he  mode  no  snhrogatlon  to  tiie  note»  and 
bad  no  hitentlon  of  BeUIn«  It  Why  should 
he  have  had  such  tatentlon,  as  he  had  the 
money  In  bis  bands  practlcallr  (or  had  a  poiv 
tion  of  It),  and  knew  what  sugar  there  was 
to  come? 

It  Is  not  pretended  that  Mrs.  Shaffer  ever 
had  any  communication  with  Henderson  otb- 
a  than  through  Madlsm,  and  tben  only  In 
so  tEt  as  the  possession  by  the  latter  of  her 
check  In  his  hands  and  his  dellTery  to  Hen- 
derson might  be  claimed  to  have  brought  bar 
Into  communication  with  him. 

We  are  of  the  opinion  that  when  Urs. 
Shaffer  made  out  her  check  payable  to  the 
order  of  flie  plaintiff,  and  placed  It  In  the 
hands  of  Madison,  the  secretary  and  treas- 
urer of  the  company,  she  thereby  Intrusted 
him  with  the  right  of  delivering  the  same  to 
Henderson  to  whose  order  It  was  mad&  If 
there  were  any  secret  Instmctions  or  11m- 
Itottons  as  to  how,  or  when,  or  und^  what 
circumstances  this  was  to  be  done,  they 
were  not  made  known.  The  effect  of  Mrs. 
Shaffer's  check,  so  made,  and  placed  In  the 
possesion  and  under  the  control  of  the  secre- 
tary and  treasurer,  was  practically  as  If  she 
had  placed  the  same  amount  of  money  be- 
longing to  her  in  his  hands.  The  dieck  was 
had  recourse  to  simp^  as  a  couTenlent  In* 
stmmentallty  by  means  of  which  the  money 
could  be  received  by  Henderson,  and  -vibea 
the  check  was  cashed  matters  were  In  pre- 
cisely the  some  position  as  If  MatUson  him- 
self had  paid  the  plaintiff  directly  the 
amount  which  the  check  called  for.  Stauffer, 
McReady  &  Co.  t.  Morgan,  SO  La.  Ann.  684, 
2  South.  08;  Aiken  v.  Roblnsra,  S2  La.  Ann. 
081,  032,  27  South.  520. 

^pellant  places  the  case  before  us  as  <me 
luTolvlng  equities  In  her  fsror,  but  we  do 
not  view  matters  in  that  light  Tta^  corpora- 
tltm'B  funds,  which  to  the  smonnt  of  f 20,000 
had  been  turned,  over  to  Madison  for  the 
paymoit  of  "corporation"  indebtedness,  were 
not  so  applied;  on  the  contrary,  they  were 
dlTerted  from  their  proper  application,  and 
used  to  pay  the  iudlvidnal  indebtedness  of 
Madison  and  Morrison,  two  of  the  stot^- 
holders,  to  the  defendant,  the  third  stock- 
bolder,  who  was  herself  a  director  at  the 
company. 

The  amount  received  by  her  was  placed  to 
her  credit  in  the  Oanal  Bank,  and  the  check 
which  she  subsequently  drew  fw  916,000  In 
favor  of  plaintiff  was  drawn  against  that 
particular  fond,  so  that  In  reality  the  pay- 
ment was  effected  through  funds  of  the  cor- 
poration, though  they  had  been  withdrawn 
from  Hoideison's  hands,  and  stood  on  the 
books  of  the  bank  In  the  name  of  Mrs.  Shaf- 
fer. 

We  need  not  Inquire  whether  it  would  not 
hare  been  In  Henderstm's  power,  bad  the  sli^ 
ustioa  required  it  to  have  attacked  the  pay- 
ment  so  made  to  Mrs.  Shaffer,  and  forced 
the  application  of  the  |20,000  which  she  had 


so  received  to  the  payment  of  the  corpora- 
tion Indebtedness  to  bim,  for  matters,  as  th^ 
shaped  themselves,  brought  about  the  Iden- 
tical conditlcm  of  affairs  which  tbe  situation 
legally  and  equitably  called  for. 

That  Henderson  -waa  in  absolute  good  faitii 
in  tills  matter,  and  that  he  was  firmly  con- 
vinced that  tbe  payment  to  bim  of  the  check 
<q>erated  the  absolute  eztingulshmeut  of  the 
todebtedness  r^resented  by  the  note,  to  evi- 
denced by  the  fact  that  be  permitted  the 
f8,Q00  of  corporation  funds  then  in  his  hands 
and  the  |18,000'  which  be  received  later  to 
be  drawn  out  by  tbe  officers  of  the  cotpora- 
tion. 

Appellant  urges  that,  should  the  court  hold 
that  she  did  not  succeed,  through  her  check, 
in  "buying'*  the  915,000  note,  and  that  Hen- 
derson did  not  "Bell  it,"  tben,  her  "Inten- 
tion" being  to  "buy,"  the  minds  of  tbe  par^ 
ties  did  not  meet;  tbere  was  no  "affiregatio 
mentium";  and  the  payment  of  the  check 
was  a  payment  In  error,  and  therefore  she  Is 
mtitled  to  recover  back  the  amount  so  paid. 

Tbe  payment  made  was  by  the  secretary 
and  treasurer  of  a  company  Justly  owing  the 
debt  to  the  party  to  whom  it  was  owing 
through  the  Instrumentality  of  a  chet^  drawn 
by  defendant,  a  stockholder  and  director  in 
the  company,  placed  In  tiie  liands  of  that  of- 
ficer under  such  drcnmatances  as  to  justify 
tbe  creditor  In  receiving  and  treating  It  u 
so  much  cash.  On  the  fftlth  of  the  delivery 
of  that  check  to  him,  he  surrendered  and 
parted  with  the  note  which  he  held,  and  re- 
llnqulahed  Us  hold  upon  the  corporation 
funds  which  he  then  held  and  those  which  he 
Bubsequeatiy  received.  Under  suidi  drcnm- 
stances  thoe  to  no  right  to  a  restttutkm.  Civ. 
Code,  art  2310. 

"It  1^  an  error  or  Ignorance  of  the  law  one 
has  done  himsdf  a  prejudice  wliich  cannot 
be  repaired  without  breaking  In  upon  the 
rls^t  of  another,  tiie  error  shall  not  be  cor- 
rected to  the  pr^udlce  of  the  latter."  ^n- 
ner  v.  Oodchaux  C!o.,  B2  La.  Ann.  967,  27 
South.  512. 

We  find  no  error  In  the  Judgment  appealed 
from,  and  it  to  hereby  affirmed. 


OU  La.  491) 

Nos.  14.632.  14,730. 
GRA88BB  v.  BLANK. 
(Saprem«  Court  of  Loulnaoa.  Feb.  16.  10(Kt.) 

VENDOR  AND  PURCHABBR— SUFPICIBNCT  OF 
TITLB—DONATION— SUBSBQUBNT  HARRIAOB 
— 8USPKN81VB  APPEAL— BOND— RIGHT  OF  AP- 
PEAL—DISMISSAL. 

On  MoHoH  to  Dtuntu  Appeal. 

1.  Where,  In  an  order  granting  a  sn^enslTt 
appeal,  a  sum  1b  named  as  the  amount  for 
which  the  Buspensive  appeal  bond  ia  to  be 
given,  and  this  Bom  equals  the  amonnt  whlcb 
the  law  requires  for  a  suspensiTe  appeal,  and 
the  bond  is  given  for  such  sum,  the  fact  of 
such  amouut  having  been  written  in  the  wdn 
furnishes  no  snffldeot  reason  for  dlamlaslng  the 
appeal. 

2.  No  right  of  appeal  from  a  Judgment 
whether  interlocntoiy  or  finalp>accniea  raotil 
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the  motion  tor  new'  trial  filed  b  uted  en  and 

denied. 

3.  With  respect  to  another  gronnd  creed  for 
disniissnl  of  the  appeal,  the  Court  reiterates 
its  reluctance  to  dispose  of  the  rights  of  par- 
tiee  upon  questiona  of  law  raised  «»  limine  on 
motion  to  dismUs  appeals,  and.  following  prece- 
dent, defei-8  action  on  the  moti<m  to  dismus  on 
the  ground  alluded  to  until  the  caia  la  examin- 
ed on  the  merits. 

Oft  the  3£erit». 

4.  One  refusing  to  accept  title  after  written 
agreement  to  buy  mast  point  out  some  substan- 
tial, threatening  danger;  not  a  mere  remote 
possibUity. 

6.  When  an  unmarried  person  of  full  age  and 
otherwise  capable  of  contracting  makes  a  dona- 
tion of  i-eal  property  to  another,  and,  later,  mar- 
ries and  children  are  bom  of  the  marriage, 
such  children,  after  the  donor's  death,  have  no 
recourse  upon  the  property  so  donated  on  the 
plea  of  the  Impairment,  by  the  donation,  of  their 
legitime  as  forced  heirs. 

6.  Aliter,  it  the  donation  were  made  aiibae- 
quent  to  the  marriage  from  which  they  •sprung 
and  their  leffitimm  were  Impaired  by  it 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court.  Parish  of 
Orleans;  Fred  D.  King,  Jndge. 

Action  b;  Eugene  A.  Qrasaer  against  Cath- 
erine Blank,  wife  of  Max  Paul.  Jodgment 
for  plaintiff,  and  defendant  appeala.  Af- 
firmed. 

Jerome  Meimler  and  Joseph  Oscar  Dasplt 
for  appellant  McCloskey  ft  Benedict  and 
Jnles  A.  QrasBer,  for  appellee. 

BLANCHABD,  J.  This  case  is  before  the 
Cotirt  on  a  motion  to  dlsmtas  tbe  appeal. 

The  plaintiff  originally  sued  the  defendant 
to  compel  her  to  take  title  to  certain  real  e»- 
tate  which  she  bad  bargained  to  buy. 

There  was  Judgment  ordering  her  to  com- 
ply with  the  agreement  to  purchase  and  ta 
pay  the  purchase  price,  ¥3,300.00. 

From  this  Judgment  she  took  an  order  for 
a  suspensive  and  devoIutlTe  appeal,  and  five 
bnndred  dollars  was  fixed  by  the  trial  Judge 
as  the  amount  of  the  bond  to  be  given  for  tbe 
sQSpenBive  appeal.  This  bond  was  executed 
and  the  transcript  of  appeal  was  filed  here 
on  November  3,  1902,  bearing  the  number 
14,632  on  the  docket  of  this  Court. 

On  November  10.  1002,  the  plaintiff  took  a 
rule  In  the  District  Court  on  the  defendant 
to  show  caose  why  execution  should  not  Is- 
sue on  the  ground  that  no  suspensive  appeal 
bond  bad  been  given  In  accordance  with  law; 
that  the  bond  for  $500.00,  though  given  on 
tbe  order  of  tbe  trial  Judge,  did  not  suffice 
to  suspend  the  execution  of  the  moneyed 
Judgment  which  had  been  decreed  against 
the  defendant 

The  motion  was  that  the  order  of  appeal. 
In  so  far  as  It  allowed  a  suspensive  appeal, 
be  set  aside  and  plaintiff  be  decreed  entitled 
to  execution  forthwith. 

After  hearing  bad  contradictorily  between 
the  parties,  there  was  Judgment  making  the 
mle  abeolnte  and  ordering  execution  to  issue. 

Whereupon  defendant  applied  for  an  ap- 
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peal,  suspenslTe  and  devduttve,  from  tfali 

Judgment 

Plaintiff  resisted  the  granting  of  tbe  sus- 
pensive appeal,  but  the  Judge  ruled  against 
him.  and  the  appeal  thus  taken  Is  the  one 
now  before  oa. 

It  la  met  here  by  a  motion  to  dismiss. 
One  ground  of  the  motion  Is  that  the  Judg- 
ment appealed  from  was  an  interlocutory  de- 
cree and  no  Irreparable  Injtury  being  alleged 
no  appeal  lies. 

The  Judgment  appealed  from  hardly  comes 
within  the  definition  of  an  Interlocutory  Judg- 
ment as  laid  down  in  Code  Prac.  art.  538,  and 
as  set  forth  In  Gary  v.  Richardson,  SB  La. 
Ann.  606,  607. 

Another  ground  of  dismissal  urged  Is  that 
there  was  no  authority  In  the  court  a  qua  to 
fix  the  amount  for  a  aospenslTe  appeal  from 
a  moneyed  Judgment 

True,  thwe  is  not,  but  where  the  amount 
for  which  an  appeal  bond  is  to  be  given,  writ- 
ten in  tbe  order  of  appeal,  la  equal  to  that 
which  the  law  regutres  for  a  suspensive  ap- 
peal, the  fact  of  such  amount  having  been 
written  In  the  order  furnishes  no  reason  for 
dismissing  the  appeal. 

Still  another  ground  averred  for  dismissing 
tbe  appeal  Is  that  as  judgments  on  rule  need 
not  be  signed,  delays  for  appeal  therefrom,  If 
allowable,  dote  from  their  rendition,  and«  so 
computing,  the  appeal  In  this  instance  la  not 
timely. 

We  find  from  the  record  that  the  Judg- 
ment on  the  rule  was  rendered  December  12, 
1902.  Def^dant  on  December  18tb,  filed  a 
motion  for  a  new  trial.  This  was  considered 
and  overruled  <date  of  the  overruling  not 
given)  and  then  the  Judgment  on  the  rule  was 
written  up  and  signed  December  23,  1902. 
Nothing  in  the  record  showa  otherwise  than 
that  the  new  trial  was  refused  tbe  day  the 
Judgment  was  signed.  No  right  of  appeal  ac- 
crued until  the  motion  for  new  trial  was  dis- 
posed of.  The  appeal  taken  was,  on  the  au- 
thority of  Tupery  v.  Edmondson,  29  La.  Ann. 
850,  timely. 

Tbe  remaining  ground  presented  for  dis- 
missal is  that  tbe  court  u  qua  was  without 
authority  to  grant  an  order  for  a  suspensive 
appeal  from  a  decree  awarding  execution  for 
the  reason  that  a  previously  taken  suspensive 
appeal  bad  not  been  timely  perfected. 

This  contention  seems  to  be  negatived  by 
what  this  Court  said  In  State  Ex  Rel.  OiU 
V.  TIssot,  Judge,  34  La.  Ann.  91,  92. 

While  not  committing  ourselves  fully  to  the 
dictum  of  the  Gill  case,  we  give  it  sufficient 
weight  to  deny  dismissal  of  the  present  ap- 
peal, especially  In  view  of  the  fact  that  an 
appeal  on  the  case  proper  is  pending,  and 
shortly  to  be  reached,  which  will  bring  before 
the  Court  the  controversy  between  these  par- 
ties on  the  merits. 

In  Grubbs  v.  Pierson,  recently  decided  (not 
yet  officially  reported) ,  86  South.  474,  It  was 
said:- 

'•Unles.  it  be  very  egdent^^a^^g^ 
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ihonM  b»  jPflmlwcJ  on  the  ground  avemd, 
action  on  the  motion  to  dlsmlBs  wUl  be  de- 
UxteA  wOl  the  case  Is  «camlned  on  the 
molta,  and  tiien,  If  good  gronnda  are  aliown 
to  dlamlM  the  appeal*  It  will  be  dlamlased." 

It  la  not  **Tex7  erldratT  that  thla  appeal 
ahoold  be  dhunlaaed  jOD  the  gronDd  last  noted 
above,  and  we  reiterate*  to  thla  connection, 
what  waa  eald  In  Sncceaslon  Fcfftler,  51 
La.  Aba.  ises.  26  Bontii.  664.  that  the  Oonrt 
reluctant  to  dbpoae  of  tin.  rlghta  ot  par- 
tlee  upon  questi<me  of  law  ralaed  in  Umine 
on  motlMia  to  dlsmlaa  appeala." 

We  deem  It  more  pmdait  to  deny,  for  the 
preaent  at  leaa^  the  motion  to  diamlaa  thla 
appeal  and  to  refer  Hie  aame  to  the  merfta, 
and  to  order  tiie  aiq^Ml  nnd»  the  present 
number  oonsolldated  with  the  other  appeal 
pendlDg  imder  the  aame  title  and  between 
the  same  partlea. 

It  Is,  therefore,  ordered  that  the  motion  to 
diamlaa  the  appeal,  as  to  all  gromids  sare 
that  last  referred  to  In  the  opinion,  be  denied, 
and  tiiat  action  on  the  moti<m  as  to  the  said 
last  ground  be  defored  nntU  the  case  la  vx,- 
amlned  on  the  merits,  and  that  the  case  as 
preaoited  In  the  transcript  of  tills  appeal  be 
consolidated  with  the  case  as  presented  in 
transcript  No.  14,682  on  the  do<Aet  of  tUa 
Court— the  two  appeals  to  be  tried  togetiiar 
asone  eaaa. 

On  the  MeriU. 

This  Is  an  action  to  compd  acceptance  of 
titie  to  Immovable  property. 

Defendant  submitted  a  proposition  to  writ- 
ing to  i^mrchaae^  which  plaintiff  accepted  In 
writing. 

The  price  to  be  paid  waa  93,800.00  cash*  of 
which  snm  defendant  deposited  ten  per  cant, 
down,  as  earnest  money,  pending  examine* 
tlon  of  the  titie  and  preparation  and  execo- 
tloD  of  the  act  of  conveyance. 

Bavlng  caused  examination  of  the  title  to 
be  made,  defendant  declined  the  sale  aa  tin 
ground  of  alleged  defects  In  the  title. 

The  Judgment  of  the  court  a  qua  waa  in 
favor  of  the  plaintiff,  ordering  d^endant.  to 
accept  the  titie  and  to  pay  the  remainder  of 
the  purchase  price  with  interest. 

She  appeals. 

^jinff— Plaintiff  submitted  a  complete 
chain  of  titie,  and  proved  tender  of  title  to 
defendant 

There  was  no  evidence  submitted  on  part 
of  defendant  She  rellea  on  the  Jnaufflclency 
of  the  title  set  out  plaintiff. 

first  contention  Is  that  the  proceedings 
taken  in  the  Succession  of  Catherine  Belo- 
bardt  widow  of  Paul  PfaefiUn.  No.  67,286  on 
the  docket  of  the  Civil  district  Court,  Parish 
of  Orleana,  and  tiie  proceedlnga  taken  In 
the  partition  enlt  of  Bertha  C.  Pfaefflln,  wife 
of  H.  W.  Frye,  vs.  Clara  Pfaefflln,  widow  of 
Jno.  O.  Frye  et  als..  No.  68,589  on  the  docket 
of  said  court*  and  the  judgment  rendered 


therein,  are  Irregular  and  not  In  accordance 
with  law. 

The  court  proceedings  referred  to  form  put 
of  plalntiTa  chain  of  title. 

Whereto  tbey  are  defective,  or  Irregular,  Is 
not  pointed  out  Defendant  contents  herself 
with  the  vague,  genoal  avoment  of  defec- 
tiveness. 

This  Is  not  sufficient  The  Court  Is  under 
no  obligation  to  even  examine  the  record  at 
the  proceedings  on  such  an  avennttat,  and 
we.  decline  to  do  so. 

If  defect  there  be  therein.  It  should  be  spe- 
cifically pointed  out 

She  next  contends  tbat  Mrs.  Helen  O.  Hyn- 
son,  widow  by  first  marriage  of  S.  A.  Bhorw. 
and  by  second  marriage  of  Henry  LecUe,  ac- 
quired the  property  by  donation  In  August 
1858,  firom  her  father,  Sobert  O.  Bjvmm, 
and  his  wife,  Uaiy  Huntw;  that  the  act  of 
donathm  re^es  there  are  other  helis  of  the 
donors  beside  the  donee;  and  that  she  fears 
the  title,  descendtog  through  this  act  of  do- 
nation, may  be  unsafe  aa  Infringing  the  tegi- 
time  of  forced  h^rs,  etc: 

With  regard  to  this*  It  la  established  that 
both  the  doDon  are  drad;  that  thc^  died  one 
in  tiie  year  1875,  the  other  to  1876;  and  tiiat 
their  successions  wvse  opened  to  the  Faridi 
of  Rapides,  where  they  had  lived*  and  closed 
by  Judgment  dated  January  16*  1879,  sendtog 
the  heirs,  aU  of  whom  were  then  majors,  in- 
to possession. 

This  was  three  years  after  the  death  of  one 
of  tite  donors  and  neariy  (our  years  after  the 
death  of  tiw  otiwr. 

Defendant  mgea*  ae  to  flds*  tbat  tim  titie 
Is  defeasible  because  the  record  does  not  ehow 
there  were  no  minors,  the  heirs  of  the  faetn 
of  the  donors,  who  might  reduce  the  donation 
because  intrenching  upon  their  legiHrne, 

Plaintiff  having  shown  tbat  aU  the  hetas 
of  the  donors  were  of  age  when  put  into  pos- 
session twenty'five  years  ago*  and  that  at 
that  time  three  of  the  five  years  accorded  by 
law  within  which  actions  may  be  brouglit  to 
reduce  excessive  donations  had  dapaed,  U 
waa  toeumbent  oa  defendant  to  show.  If  sneb 
were  the  fact,  the  existence  of  minora— being 
fatfrs  of  the  heirs  of  the  dooors-w  to  whom 
prescription  for  the  remaining  two  years  bad 
been  suspended,  and  from  whom  danger  to 
the  title  tendered  might  be  apprehended. 

One  refustog  to  aoc^  title  moat  ahow 
some  substantial,  threatening  dangM*  and  not 
a  mere  remote  poeslblUty.  Wotrtvtrton  t. 
Stevenson*  62  La.  Ann.  114T*  27  Sonth.  674; 
Xjonlsiana  Savtogs  Bank  In  UquldatkMi*  48 
La.  Ann.  1426,  20  SontiL  909; 

Defendant  next  and  laatiy  contenda  that 
the  property  had  been  the  aubjeet  of  dana- 
tifND  by  Mn.  Helen  O.  Rhorer,  widow,  to  her 
daughter  Mary  Catherine  Rhorer,  and  that 
sbe  apprehends  danger  to  the  title  tendered 
may  arise  out  of  that  circumstance. 

This  donation  waa  made  in  1888.  The 
domes  was  at  the  time  a  mln<w  ot  eight  smui 
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irf  sge.  Tbe  donatloo  wu  flccevted  for  her 

by  a  tutor  ad  hoe. 

The  act  of  donation  recites  that  the  proih 
erty  donated,  valued  at  94,000.00,  waa  in- 
tended aa  an  advance  to  the  donee  oat  of  the 
Mtate  of  the  donor. 

Fifteen  years  later,  to-wlt:— In  January, 
388^  after  Mary  Catherine  Rhorer  had  be- 
come of  age  and  while  still  unmarried,  she 
and  her  mother  Joined  In  an  act  of  formal 
rBTOcatlon  of  the  donation  made  to  the  for- 
mer in  1869.  This  was  nineteen  yean  ago. 
If,  aa  defendant  contends,  the  revocation  is 
to  be  viewed  as  nothing  more  than  a  dona- 
tion from  the  danghtor  to  the  mother,  tiiere 
was  nothing  in  the  way  of  the  daughter,  of 
full  age  and  unmarried,  making  a  donation  of 
the  property. to  ber  motber.  and  tbe  effect  of 
the  act,  whether  it  be  looked  upon  as  a  rescis- 
sion of  the  former  donatloo  from  tbe  mother 
to  the  daughter,  or  aa  a  new  donation  from 
tbe  daughter  to  the  mother,  was  to  re-Invest 
Indefeasible  title  to  the  property  In  tbe 
mother. 

If  It  were  a  mere  donation,  the  subsequent 
marriage  of  the  donor,  Mary  0.  Rhorer  (if 
she  did  marry),  and  the  birth  of  cfalldren  of 
that  marriage,  could  not  affect  the  title. 
Such  chlldrrai  could  have  no  eventual  right 
i^on  the  property. 

When  an  unmarried  penan  of  foil  age  and 
otherwise  capable  of  contracting,  makes  a 
donation  of  real  property  to  another,  and, 
later,  marries  and  children  are  bom  of  the 
marriage,  such  children,  after  tbe  donor's 
death,  have  no  recourse  upon  tbe  property  so 
donated  on  tbe  plea  of  the  impairment,  by 
the  donation,  of  their  legitime  as  forced  belr& 
Woolverton  v.  Stevenson.  62  Ann.  116S, 
S7  South.  674.  Aliter,  It  the  donation  were 
made  •wbteguent  to  tbe  marriage  from  which 
tbey  spnnw  and  their  tegiitiM  mn  Impaired 
bya 

So  that  the  tttOmt  of  Mary  0.  Rhorer  sub- 
sequent to  the  act  oC  revocation  la  of  no  coi» 
earn  in  the  case. 

But  la  the  act  of  revocation  to  be  viewed 
aa  a  mere  donation? 

The  question  Is  answered  In  the  negative 
by  the  decision  of  this  Court  in  Scudder  v. 
How^  44  La.  Ann.  1107,  1110,  11  SouQl  821 
8ec^  also.  Civ.  Code,  art  1558^  par.  4. 

Judgment  affirmed. 


(110  lA  600} 

No.  U6ia 
HORNBBCE  v.  OILUER.* 
CBoprene  Orart  of  Louisiana.   Mareh  80, 
1008.1 

KUI*  HTATB  BltOKBRS-RIQHT  TO  OQUHIB- 
SIONB-ATTAGHMBNT— AGBNCT. 

SjUabns  ot  the  Facts. 
1.  Plalntltt  sought  to  sell  hli  land  through  the 
agency  of  a  broker,  through  whom  anothu 
sgent  was  called  la  to  assist  In  effecting  the 
salfc 
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PlalDtifl  had  been  Informed  of  this,  and  did 
not  dlxaEiproTe  of  tbe  action  of  his  broker  In 
emplormg  some  one  to  assist  In  eflectins  the 
sale.  On  the  contrary,  he  accepted  tbe  services 
of  both. 

The  buyOT  was  sent  to  the  sdlsr  thsss 
agentSL 

On  the  Law. 

2.  Plaintiff  proceeded  by  attadiment. 
Attachment  lews  are  not  repealed.  Th^  are 

only  modified  by  Act  28  of  1900. 

3.  A  special  agent  who  employe  another  to 
assist  In  effecting  a  sale  to  the  knowledge  and 
with  the  approval  of  his  prioclpal,  binds  the 

Eiinclpal  to  pay  tbe  fee  (of  which  the  seller 
ad  knowledge)  promised  to  the  one  thus  em^- 
ployed  for  the  principal. 

4.  The  owner  bad    been    Informed   of  tbe 
amount  to  which  the  spedal  employ^  or  agent 
would  be  entitled.    He  Is  bound  therefor 
accepting  the  result  of  tbe  services  of  the  spe* 
cial  employ^. 

5.  Under  the  clrenmstances  of  this  case,  pay* 
ment  of  tbe  first  special  agent  for  bl»  serrlces 
was  not  payment  to  the  second  agent  for  his 
services  In  the  matter. 

(Syllabus  by  tbe  Court) 

Appeal  from  Judicial  Dtstrlct  Court,  ParWi 
of  Sabine;  John  Bachman  Lee,  Judge. 

Action  by  Frederick  A.  Hnnbeck  agaiut 
Alexander  Oflmer.  Judgmoit  Cor  ^intM. 
Defendant  appsala.  Affirmed. 

Holland  &  Holland  and  So  Relle  ft  Boone, 
for  appellant  Sutherlln  ft  Barret  and  WU- 
Uam  Pike  HaU,  t6r  appelleib 


Stotement  of  the  Facta. 

BBBAUX,  J.  Plalntur  brought  this  action 
to  recover  a  commission  <m  the  sale  of  land 
made  by  defendant 

Defendant  owned  a  tract  of  land  In  the 
parish  of  Sabine,  contalnli^  about  8,000  acrea, 
which  about  tbe  first  ef  tbe  year  1900  he  was 
willing  to  sell. 

Plaintiff  was  for  aeveral  years  tbe  land 
commissioner  for  the  iQunas  Otty  BoaQMm 
Railroad  Company. 

For  tbe  past  few  yean  preceding  tbe  aale 
in  question  he  had  been  «ngaged  In  business 
as  real  estate  agent  and  bn^,  with  his  offloe 
In  Kansas  City,  dealing  In,  buying,  and  selling 
Southern  timber  lands. 

It  appears  that  Mr.  Dan  Tand^er,  ct  tbe 
perish  of  Sabine,  a  snrr^mr,  waa  also  doinf 
a  similar  business. 

The  record  shows  that  plaintiff  was  well 
known  to  lumber  dealers  and  buyers  of  land. 

He  avers  that  defendant  Glbner,  authorised 
him  and  Vandegaer,  as  real  eatato  agent,  and 
broker,  to  pat  this  tract  on  the  market  at  the 
price  of  $12  an  acre,  agreeing  to  pay  to  them 
as  commlsskm  for  tbe  sale  5  pa*  cent  on  the 
amount  of  tbe  proceeds;  that  he  published 
and  circulated  maps  and  idats  of  these  lands, 
with  explanation  and  information  regarding 
thebr  quality  and  advantages;  that  he  drew 
tbe  attention  of  M.  B.  Perdval  to  these  tandi 
and,  ti^ietber  with  Yand^er,  Induced  him 
to  boy  tbem;  tba^  after  the  deed  had  basn 
ittdsb  QOaaat,  tU  deftadan^  ntwed  «•  nv 
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Vandeg&er  Ws  half  of  the  commlsalon,  and 
finally  forced  Vandegaer  to  accept  an  insig- 
nificant Bum  as  hlB  half  of  the  commission. 

Plaintiff  sues  for  f2,400,  with  Interest,  and 
asked  for  a  writ  of  attachment  against  de- 
fendant, who  is  a  resident  of  the  state  of 
Texas,  but  he  owns  lands  In  the  parish  of 
Sabine. 

Defendant  excepted  to  the  Jurisdiction  of 
the  court  on  the  ground  of  his  being  an  ab- 
sentee, who  could  not  be  brought  Into  court 
by  attachment;  and,  further,  that  Act  No.  23 
of  1900  provides  for  the  citation  of  absent  de- 
fendants by  persona!  service,  and  haa  the 
effect  of  placing  nonresidents  upon  the  same 
footing  with  resident  defendants  as  to  the 
mode  of  citation;  and  repeals  by  .Implicatioh 
any  other  mode  of  bringing  tbem  Into  court; 
and  that  the  appointment  of  a  curator  ad  hoc, 
and  the  service  upon  him,  and  the  attach- 
ment of  his  property  for  the  purpose  of  bring- 
ing him  Into  court.  Is  unauthorized  by  law. 

This  exception  was  overruled,  whereupon 
defendant,  in  hia  answer,  denied  ever  having 
placed  his  lands  with  plaintiff  for  sale,  and 
that,  if  plaintiff  listed  them  as  he  alleges,  it 
was  on  his  own  responsibility,  without  prom- 
ise of  commission;  that  plaintiff  was  not 
known  In  the  sale  of  the  land.  A  number  of 
letters  passed  between  plaintiff  and  defend- 
ant, requiring  special  attention  In  arriving  at 
the  facts  of  the  case.  We  will  review  tiiem 
In  the  order  of  tbelr  dates. 

In  the  first  letter  addressed  by  Mr.  Rags- 
dale*  a  real  estate  agent,  of  San  Antonio, 
Tex.,  to  defendant,  he  says  to  him  that  he 
understands  that  defendant  owns  about  8,000 
acres  of  land,  and  requests  to  be  Informed  of 
the  lowest  price  (If  the  land  be  for  sale);  the 
price  to  Include  a  commission  of  5  per  cent, 
to  himself  should  he  find  a  purchaser.  To 
this  defendant  replied  by  letter  of  March  2, 
1900,  that  his  price  was  (12  per  acre;  that 
he  had  put  It  in  the  bands  of  other  parties; 
that  he  could  not  give  him  the  exclusive  right 
to  sell  the  lands,  as  It  was  In  the  hands  of 
other  parties,  but  that,  if  he  could  find  a  buy- 
er within  60  days  at  his  price,  be  would  pay 
him  the  6  per  cent  commission. 

On  March  21,  1900,  plaintiff,  Bombeck, 
sent  a  telegraphic  message  to  defendant,  re- 
questing him  "to  wire  lowest  cash  price  on 
hia  land."  The  dispatch  was  answered,  and 
in  the  defendant's  letter  confirming  the  dis- 
patch he  sets  out  that  "the  price  of  the  land 
owned  by  him  in  Sabine  pariah  Is  $12  per 
acre.  There  Is  in  this  tract  8,066  >Vio»  acres, 
and  should  you  desire  to  bi^  I  vlll  be  glad 
to  bear  from  you  at  once." 

To  this  letter  plaintiff  answered  on  March 
24,  1900,  as  follows: 

"Vand^er  some  time  ago  told  me  yoa 
were  holding  your  lands  near  Many  at  ?12.00 
per  acre,  and  I  never  gave  it  much  thought 
for  the  reason  that  a  man  could  not  pay 
this  price  to  hold  for  an  Investment,  but  the 
other  day  a  party  came  to  me  wanting  a  min 
site  and  I  desired  to  wire  you  and  obtain  tbe 


lowest  figure  on  the  property.  He  la  not 
willing  to  pay  ?12  per  acre  for  lands  tliat  will 
not  cut  over  8,000  feet  to  the  acre,  but  1 
think  this  party  would  pay  (8.00,  or  possibly 
¥8.00,  per  acre,  and  close  the  deal  at  once. 
I  do  not  wish  to  'Jew'  you  down  on  your  price, 
but  I  think  yoa  realize  that  good  pine  lands 
are  now  being  bought  for  75  cents  to  (1.00 
per  thousand  stumpage,  and  that  according  to 
market  price  your  lands  are  worth  (8.00  per 
acre.  This  party  means  business,  and  has 
other  tracts  in  view;  so  if  you  feel  like  com- 
ing anywhere  near  his  figure  I  should  be 
pleased  to  bear  from  you. 

••Will  you  kindly  give  me  your  exact  acre- 
age near  Many." 

To  this  defendant  answered,  Inclosing  a 
map  of  tbe  8,065  acres,  together  with  esti- 
mate of  timber  on  the  land,  and  added  that 
the  price  asked  was  not  excessive,  and  men- 
tioned that  he  had  other  lands  for  sale,  and 
stated  his  price.  He  Inclosed  in  this  letter  a 
written  statement  being  the  estimate  of  acres 
made  by  Dan  Vandegaer. 

On  the  26th  of  April,  1900,  plaintiff  wrote 
to  defendant  as  follows: 

"I  enclose  you  one  of  our  timber  land  drcu- 
lars  Just  lESued.  As  you  will  note  I  have  taken 
the  liberty  to  place  your  tract  on  same  to- 
gether with  two  other  tracts  as  it  occurred  to 
me  that  I  could  bunch  tbe  three  and  offer 
them  at  (8.00  per  acre.  Now,  I  wish  to  ask 
if  you  will  not  give  me  the  exclusive  sale  of 
your  tract  for  the  next  60  days,  stating  what 
terms  you  require  In  case  of  sale,  as  I  have 
been  to  a  great  deal  of  expense  In  having  the 
circulars  printed  and  in  getting  them  out  to 
about  6,000  lumbermen  and  investors.  Hav- 
ing been  land  commissioner  of  the  Kansas 
City,  Pittsburg  and  Gulf  Railroad  for  the  past 
7  years,  I  have  been  able  to  get  lit  corre- 
spondence with  the  best  class  of  Investors 
and  probably  stand  as  good  a  show  to  sell 
your  property  as  any  one  In  this  business. 
Will  you  kindly  ^ve  me  a  prompt  reply  to  the 
above. 

"My  commlsrion  for  selling  Is  5  per  cent. 
I  also  wish  to  state  that  a  Mr.  Percival,  of 
this  dty,  is  now  looking  over  your  tract;  and 
If  he  should  correspond  with  you,  this  Is  to  in- 
form you  he  comes  through  me." 

Another  letter  on  tbe  2d  of  May,  1900,  is  as 
follows: 

"WUl  you  kindly  reply  to  mine  of  the  26th 
ulto.  wherein  I  ask  for  the  exclusive  right  to 
sell  your  8,000  acres  In  Sabine  Parish,  Loui- 
siana, and  also  the  terms  of  sale  In  case  I 
should  make  one.  You  may  not  be  willing  to 
give  me  the  exclusive  right,  but  I  should  like 
to  have  you  favor  me  in  this  way;  that  la, 
when  I  have  a  party  who  will  go  to  the  ex- 
pense of  investigating  I  think  you  should  be 
willing  to  give  me  a  week's  refusal  to  protect 
tbe  man  who  la  giving  his  time  and  expense  In 
examlDlng  It.  I  wish  you  would  write  me  up- 
on receipt  regarding  this,  and  also  the  best 
lerms  you  wUl  make  In  case  the  sale  is  mada' 
that  to,  how  mueh  casta  ^ns:wlU  reQiUFe 
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down,  and  the  deferred  payments,  and  the 
Interest  on  Bam&" 

To  which  defendant  answered  on  May  7. 
1900,  that  he  had  closed  the  deal,  and  expect- 
ed to  have  the  papers  prepared  on  the  20th 
3tfay,  1900,  and  that  for  that  reason  he  could 
not  give  the  refusal  asked  for  by  plalntllE; 
that.  If  the  deal  fell  tbrotqcb,  be  wonld  advise 

Mm. 

On  the  22d  of  May  plalntlfC  again  wrote  to 
defendant,  requesting  to  be  Informed  wheth- 
er be  had  perfected  sale  to  Mr.  FerclTal,  and 
that,  If  he  had  not,  he  had  another  party  who 
desired  to  buy. 

Ou  the  16th  of  June,  1900.  plaintiff  wrote 
to  defendant  that  he  had  just  learned  of  the 
sale,  and  that,  as  he  had  previously  written, 
bis  commission  was  5  per  cent.,  and  that  he 
would  settle  with  Yandegaer.  He  says  In  this 
letter:  "As  I  Informed  you  before,  Mr.  Per- 
clval  was  my  customer,  and  I  trust  you  wUl 
send  me  a  draft  for  ¥4.839  upon  receipt" 

There  are  other  letters  between  plalntUt 
and  defendant  In  April  Dan  Vandegaer 
also  wrote  to  defendant  saying  to  blm. 
among  other  things: 

"If  Mr.  Ragsdale  can  furnish  you  a  buyer 
I  want  to  treat  blm  perfectly  square  and  give 
him  a  chance,  but  If  the  sale  is  made  to  a 
Hombeck  party,  he  will  expect  part  of  the 
commission,  whlcb  I  assume  yon  will  be  will- 
ing to  pay." 

On  the  22d  of  April,  1900,  Dan  Vandegaer 
wrote  to  defendant,  informing  him  of  a  con- 
templated call  on  defendant  by  Perclval,  and 
preparing  him  to  meet  the  future  buyer. 

Perdval  did  call,  and  after  much  talk  de- 
fendant sold  to  him  for  the  price  of  $96,000. 

Plaintiff,  In  his  own  behalf  as  a  wttness, 
testified  that  he  advertised  the  land  with 
other  lands,  In  all  26,000  acres;  that  he  bad 
a  timber  circular  printed  and  circulated. 
This  was  done  by  the  Horubecfe  Company,  of 
wblch  plalntUf  Is  the  only  member. 

Plaintiff  farther  states  that  he  flxat  came 
In  touch  with  the  land  through  Mr.  Vande- 
gaer, who  spoke  to  him  about  them,  and 
asked  him  to  find  a  purchaser.  It  was  then 
he  listed  them  for  sale.  He  says  also  thst 
he  notified  defendant,  GUmer,  by  letter,  that 
he  had  listed  and  advertised  his  lands  for 
sale  on  commission,  and  that  be  was  not  in- 
formed of  any  objection. 

This  witness  states  that  the  only  agree- 
ment he  claimed  to  have  entered  into  with 
<tefendant  Is  that  shown  by  the  letters  Intro- 
duced In  evidence. 

With  refermce  to  telegram  8,  Informing 
bim  that  the  price  was  |12  per  acre,  witness 
fiaid  ttiat  he  construed  $12  and  5  per  cent 
'Coumilsalon,  for  the  reason  that  he  had  it 
from  bis  (Gilmer's)  own  agent  Vandegaer, 
-who  held  his  power  of  attorney,  and  tbe  con- 
tract with  the  agent  was  $12  per  acre  and  6 
per  cent  commission. 

From  the  letter  by  defendant  to  Tande- 
^er,  we  extract  the  following: 


"I  will  be  glad  If  yoa'  will  make  the  sale 
with  tbe  parties  you  have  been  negotiating 
with,  and  If  they  come  here,  I  think  the  trade 
'  can  be  put  through  if  they  mean  business. 
Tou  will  be  fully  protected  In  the  matter  of 
commission." 

Vandegaer,  as  a  witness,  testified  that  Per- 
dval came  to  him  from  Hornbeck.  This 
has  some  corroboration  in  the  testimony  of 
Shearer,  a  witness  In  the  case;  also  from  the 
fact  that  Perdval  had,  when  he  arrived  at 
Many,  maps  and  Information  which  the 
weight  of  the  testimony  shows  he  received 
from  Hornbeck.  Vandegaer  said  that  some 
time  afterward  be  was  told  by  Perdval  that 
he  wanted  to  beat  Hornbeck  out  of  his  com- 
mission; "that  he  (Hornbeck)  bad  treated 
him  shabbily."  (Parentheses  ours.)  He  went 
with  Perdval  to  Inspect  the  land,  and  in- 
formed him  of  tbe  price.  Vandegaer  said  as 
a  witness,  "Gilmer  told  me  he  would  give  the 
6  per  cent,  commission"  to  any  one  that 
would  find  a  purchaser,  and  that  he  Informed 
Hornbeck  of  that  fact.  Gilmer  and  Perdval 
came  over  from  Orange,  Tex.,  to  Many,  La., 
to  execute  tbe  deed. 

Gilmer  said  to  Vandegaer  that  Perdval 
had  Informed  blm  (Gilmer)  that  he  (Perdval) 
made  the  deal  on  Ma  own  responsibility,  and 
he  wanted  the  commission,  and  that  be  (GU- 
mer) agreed  to  give  him  (Perdval)  $4,000. 
He  (Gilmer)  at  first  offered  $100  to  Vande- 
gaer. He  Increased  the  amount  to  $300,  and 
Perdval,  on  bis  part  (why  does  not  appear), 
added  $200,  making  in  all  $B00,  whlcb  wit- 
ness accepted. 

The  following  question  was  propounded  to 
this  witness: 

"Q.  Did  yon  or  not.  In  that  conversation, 
remind  him  of  the  letter  he  had  written  yoo, 
telling  you  to  send  Perdval  over  there;  be 
would  protect  you  In  your  oommlflslon? 

"A.  I  did." 

Vandegaer  was  expecting  one-half  tbe  com- 
mission, as  be  Inferred  tbat  such  was  tbe 
agreement  and  that  in  addition,  be  would 
pay  the  other  one-balf  to  Hornbeck,  with 
whom  he  bad  co-operated  In  effecting  tbe 
sale. 

Opinion  on  the  Exception. 

With  reference  to  the  attachment  taken 
out  by  plaintiff  of  which  defendant  com- 
plains. 

True,  statute  23  of  1900  to  some  extent 
modifies  prior  laws  relating  to  attachment 
suits,  and  In  some  respects  places  nonresi- 
dents on  the  footing  with  residents.  It  does 
not,  however,  repeal  prior  laws.  Absentees 
can,  as  heretofore,  be  brought  Into  court  by 
attachment  proceedings. 

The  only  objection  raised  Is  that  defend- 
ant Is  a  nonresident  It  is  well  settled  tbat 
a  nonresident  who  owns  property  In  this 
state,  can  be  sued  and  forced  to  come  Into 
this  state  to  defend  a  suit 

Id  reference  to  the  asserted  r^eal  of  jnrior 
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law  by  the  sabseqnent  statnte  dted  supra, 
It  Is  answer  enougb  to  aay  that,  whilst  It  Is 
true  that  where  a  statute  provides  a  new 
remedy  where  none  existed  before,  the  pre- 
sumptton  Is  that  the  remedy  was  meant  to 
be  exclusive.  The  presumption  does  not 
arise  In  the  case,  as  It  Is  not  a  new  specific 
remedy,  and,  besides,  nothing  In  the  statnte 
indicates  that  it  was  meant  to  be  ezcluslve. 

The  statute  at  most  provides  an  additional 
mode  of  citation,  not  an  exclusive  mode. 
There  is  no  merit  in  defendant's  complaint 
against  the  attachment  as  made.  We  take 
up  the  qnestlon  of  the  commission  claimed. 

The  buyer  gained  the  information  which 
led  him  to  come  to  Sabine  and  confer  with 
Mr.  Vandegaer  from  plaintiff,  Hornbeck.  He 
mentioned  the  latter's  name,  and  had  maps 
and  plats  in  his  possession,  handed  to  him  by 
plaintiff,  who  had  prevailed  upon  him  to  come 
and  examine  defendant's  land  as  a  prospec- 
tive buyer.  The  buyer  said  to  a  witness- 
Shearer— that  he  was  in  Sabine  In  compli- 
ance  with  Hombeck's  solicitation. 

Vandegaer  showed  him  the  land,  and  sent 
Dim  to  Gilmer,  who  had  said  to  Vandegaer 
that  he  wae  willing  to  pay  commission  of  & 
per  cent 

It  was  In  compliance  with  Gilmer's  request 
that  Vandegaer  referred  Ferclval  to  him. 
Gilmer  had  assured  Vandegaer  (to  quote  from 
his  letter): 

"Ton  will  be  fnlly  protected  In  the  matter 
of  the  commission." 

Writing  to  Bagsdale,  OUmer  said  that  be 
would  pay  6 -per  cent;  that  the  land  was  in 
the  bands  of  the  other  parties.  The  only 
other  parties  are  Vandegaer  and  plaintltT, 
with  whom  he  was  co-operating  to  effect  a 
sale  of  the  land. 

Hornbeck  had  notified  defendant  that.  If 
Perclval  called  on  Urn,  It  wonld  be  throiigh 
him  (Percival). 

Vandegaer  had  notified  plaintiff  that  "If 
the  sale  is  made  to  Hombeck's  party,  he  will 
expect  part  of  the  commission,  which  I  as- 
sume you  will  be  willing  to  pay";  that  1b, 
2%  per  cent   This  was  on  April  11,  1900. 

After  he  had  been  thus  Informed,  Gilmer 
wrote  to  Vandegaer;  "Let  me  know  how  you 
are  progressing  on  the  sale  of  the  8,000  acres, 
and  what  the  proapects  are  for  closing  the 
sale." 

As  late  as  June  8,  1900,  Gilmer  Informed 
Hornbeck  by  letter,  as  follows: 

"In  reply  to  your  favor  of  the  6th  Inat,  I 
beg  to  advise  you  that  the  trade  with  Per- 
clval is  practically  closed,  but,  should  the 
same  fall  through,  I  will  advise  you." 

From  the  facts  we  Infer  that  Vandegaer 
was  unquestionably  employed  by  Gtlmer,  and 
that  Gilmer  knew  that  Vandegaer  was  co- 
operating with  Hornbeck  to  effect  a  sale,  and 
defendant  knew  tliat  Perctval,  {trior  to  calling 


on  him,  had  been  with  Vandegaer  looking 
at  the  land  and  talking  of  buying  It 

We  are  Impressed  with  the  fact  that  Percl- 
val, the  buyer,  would  never  have  found  his 
way  to  Gamer,  the  defendant.  If  it  had  not 
been  for  the  agency  of  Hornbeck  and  Vande- 
gaer. 

It  was,  when  Percival  called  on  Gilmer,  the 
owner,  too  late  In  the  history  of  this  sale  for 
Percival  to  make  terms  for  a  commission  to 
the  prejudice  which  Gilmer  had  pronounced 
to  Vandegaer.  and  which  Vandegaer  had  ad- 
vised Gilmer  was  to  be  divided  equally  with 
Hornbeck.  Upon  this  subject  the  American 
&  English  Encyclopedia  of  Law  (2d  Ed.)  vol 
4,  p.  879,  contains  an  interesting  paragraph, 
in  which  the  view  Is  expressed  that  "a  prin- 
cipal cannot  complete  a  contract  by  a  broker, 
and  Ignore  the  broker  entirely  as  relates  to 
his  fee.  He  cannot  deprive  him  of  bis  fee 
by  discharging  him.  And  again,  if  the  bro- 
ker were  the  procuring  cause,  be  la  entitled 
to  bis  commission  without  regard  to  the  ex- 
tent of  his  exertion."  Id. 

See,  also,  upon  the  same  subject,  Levlstooee 
T.  Landreaux.  6  La.  Ann.  29. 

But  the  defendant  quotes  Vandegaer"  a  tes- 
timony, who  eald  that  the  commission  was 
to  be  divided  equally;  that  it  was  to  be  paid 
to  him;  that  he  was  to  pay  Hornbeck;  that 
he  did  offer  to  Hwnbedc  one-balf  the  commit 
slon  he  Iiad  received  from  defendant— 1  %^ 
one-half  of  1300. 

We  think  It  suffldmt  to  recall  that  Vande- 
gaer had  written  to  Gilmer,  "If  the  sate  Is 
made  to  Hombeck's  party,  he  will  expect 
part  of  the  commissions,  while  I  assume  you 
would  be  willing  to  pay  2%  per  cent;"  t» 
which  Ollmer  replied,  "I  am  willing  to  pay  a 
commission  of  S  per  cent  on  the  sale,"  and, 
when  suggesting  that  Percival  should  call  on 
him,  who  was  then  with  Vand^er,  In  sub- 
stance, "Let  him  call  to  see  me;  yon  will  be 
fully  protected  in  the  matter  of  your  commls* 
slon"-H)uoting  from  one  of  the  defendant's 
letters. 

Considering  all  the  facta  and  circumstan- 
ces, we  think  it  reasonable  to  conclude  that 
Gilmer  did  not  obtain  a  release  from  Horn- 
beck by  settling  as  he  did  with  Vand^er. 

Defendant  attended  to  the  business  from 
the  first,  as  owner.  Re  was  doubtless  aware 
of  the  facts,  and  yet  he  did  not  testify  upon 
the  trial  of  the  case,  and  no  reason  la  sug- 
gested by  the  testimony  In  the  record  for  hl» 
failure  to  testify.  Without  the  light  which, 
perhaps,  defendant's  testimony  would  have 
brought  to  bear  on  this  sale,  or  his  denial  or 
afllrmance  of  certain  facts,  we  think  It  only- 
remains  for  us  to  affirm  the  Judgment 

For  reasons  stated,  the  law  and  the  evi- 
dence being  with  the  plaintiff,  It  la  ordered^ 
adjudged,  and  decreed  that  the  Judgment 
at^waled  from  la  affirmed  at  app^nt^  coitB. 
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<8Dprflili«  Court  of  Louisiana.    Mar  lit  190S.) 

CBIUINAI,  LAW— JURT— 8UHM0NIN0  DB  TAJA- 
BCB-PROCBOURB— TRIAL-INTIHIDATJON  07 
JUKT— VBBDICTM)VBRT  ACT. 
LA.  coDTiction  ccmdaniiing  a  peraoa  to  tnf- 
te  the  •ztreme  peoalty  ot  the  law  most  b« 
sustained,  as  relates  to  a  poiat  alleged  and 
urged  ss  a  Judicial  error,  if  the  facta  are  not  set 
forth  hy  the  clerk  nnder  direction  of  the  court, 
«Bd  the  narratiTS  of  these  facts  Is  Incorpo- 
rated In  the  bill  of  exceptions.   Here  they  were 
not  taken  down  bj  the  clerk,  although  the  de- 
fendant requested  to  have  them  taken  bj  that 
4rfDcer. 

aiie  letter  of  Act  No.  113,  p.  162,  of  188«, 
most  be  complied  with,  and  the  record  made  np 
AS  It  dh-ectsi  The  right  of  the  trial  Jadge  to 
summon  jurors  de  talibus  after  the  general 
panel  for  the  term  has  been  exhausted  is  un- 
-qnestloned;  also  the  right  of  the  court  to  pro- 
ceed with  tlie  trial  without  regord  to  the  fact 
-that  a  jaT7  has  been  impaneled  aod  will  not 
fepoit  in  tiina  to  Berra  on  the  jar7  being  drawn. 
On  objection  it  should  be  shown  in  manner  re- 
quired before  the  appellate  court  that  12  ju- 
rors of  the  panel  were  deliberating  in  another 
casci  as  well  as  other  facta  accounting  for  the 
absence  of  jurors.  The  defendant  haTing  ob- 
jected to  the  order  directing  jurors  de  talibus 
to  be  summoned,  it  then  devolred  on  the  pros- 
ecution to  show  that  the  pauel  had  been  ez- 
bansted  by  sneh  steps  as  needful,  ereu  though 
the  defmdant  did  not  specially  request  the 
court  to  order  the  names  of  the  Jurors  to  be 
called.  There  would  have  been  no  need  to  call 
-tine  list  of  jurors  if  the  statement  incorporated 
in  the  bill  of  exceptions  had  been  taken  down 
-bT  the  cleric,  as  teatdred  by  Act  No.  US,  p. 
!«!;  of  1806. 

2.  The  Jnron  are  to  be  made  comfortable  for 
-the  idght  after  ther  have  been  locked  np, 
whether  before  or  after  ther  find  their  rerdict. 

8.  Intimidation,  If  it  amounta  to  anything, 
has  a  destroying  tendency  In  matter  of  pro- 
ceedings reqniring  calm  deliberation. 

The  ruling  has  the  appearance  of  correctness, 
however,  the  asserted  IntiDudation  amounts 
-to  an  overt  act  in  the  way  of  felony,  then  evi- 
dence should  be  heard,  although  it  may  have 
the  effect  ot  vitiating  the  verdict. 

If  tt  was  not  an  "overt  act"  amounting  to  a 
felony,  then  the  mllng  excluding  the  testimony 
offered  to  prove  the  fact  charged  was  properly 
-exdoded.  Mattox  v.  U.  S.,  146  U.  8.  140.  1» 
Sop,  Ct.  ftO,  3<{  L.  Ed.  917;  Perry  v.  Bailey, 
12Kan.  &3d;  Woodward  v.  Leavitt,  107  Mass. 
408.  9  Am.  Rep.  49:  Hawkins  t.  Printing  and 
Poblfahlng  Go.,  29  La.  Ann.  185— sustain  the 
view  that  an  *^eit  act,"  as  technically  under- 
-stood,  against  a  Juror,  vitiates  the  verdict 

A  tardy  execution  of  the  law  is  to  be  pre- 
ferred to  any  doubt  arising  as  to  whether  the 
'law  was  coiiv)lled  with  as  required. 

The  care  and  attention  bestowed  by  an  able 
judge  may  somettmea  not  be  sufficient  to  guard 
against  irregularity,  which  it  im  best  to  remedy 
before  proceeding  further. 

(Syllabna  by  the  Court) 

Appesl  from  Fifteenth  Jndtdal  District 
-Omrt,  Parish  of  Oalcasieo;  Bdmnnd  Denis 
HlUer,  Jadg& 
J(dm  Blggi  wu  convicted  ot  murder  and 

ine  appeals.  Beversed. 

Shelby  Napoleon  Tonne:,  for  appellant 
"Walter  Galon,  Atty.  Gen.,  and  Joseph  Moor^ 
IMBt  Att7*  (Lewis  Guiou,  ot  comueO,  tot 
4hB  8tat«b 


'  BBBADX,  J.  The  defendant  was  charge^ 
on  the  4th  day  of  Febmary,  1908,  by  tbe 
grand  Jnzy  of  the  parish  of  Calcasieu,  witb 
having  murdered  Thornton  Ck>llins  on  tbe  9th 
day  of  NoTember,  JS02. 

He  was  placed  on  Ids  trial  on  Uie  8d  day 
of  March,  1903,  was  convicted  as  charged, 
and  condemned  to  suffer  the  extreme  pen- 
alty of  tbe  law. 

From  the  sentence  be  prosecutes  this  ap- 
peal. 

A  list  ot  petit  Jnrors  drawn  and  summoned 
for  the  term  of  court  at  which  he  was  tried 
was  serred  as  required.  After  the  case  had  . 
been  called  for  trial,  and  while  the  trial  was 
being  proceeded  with,  tbe  sheriff,  it  appears, 
drew  the  names  of  ten  Jurors  from  the  Jury 
box,  and  the  minutes  further  show  that  aft- 
er three  peremptory  challenges  on  the  part 
of  tbe  defendant,  and  after  four  had  been 
excused  for  cause,  three  Jnron  were  ac- 
cepted. 

The  mlnates  at  this  point  set  forth  tiiat 
the  regular  venire  had  been  exhausted,  when 
the  presiding  Judge  ordered  the  deputy  sher- 
iff to  summon  Jurors  de  talibus.  In  compli- 
ance with  this  order,  thirty  Jurors  de  tall- 
bus  were,  summoned  and  answered  to  their 
names,  and  from  that  number  nine  Jurors 
were  selected,  and,  with  the  three  before 
mentioned,  completed  tbe  pauel  of  petit  Ju- 
rors by  whom  tbe  defendant  was  tried. 

On  the  Judge's  order  to  sammon  Jurors 
de  talibus  the  defendant  complains  on  the 
gronnd  that  he  objected  to  the  summoning 
of  Jurors  de  talibus  until  the  entire  Ust  of 
the  original  venire  served  upon  bim  had 
been  exhausted;  that  his  objection  was  over- 
ruled; and  be  reserved  a  bill  of  exceptions. 
In  which  counsel  for  defendant  sets  fortii 
that  he  offered  to  take  testimony  of  the  facta 
before  the  clerk  npou  which  he  based  bis 
bill  of  exceptions,  and  to  show  that  a  num- 
ber of  Jurors  of  the  general  venire  were  In 
court,  and  bad  not  been  called,  and  that  the 
record  of  the  court  did  not  disclose  the  num- 
ber who  had  been  excused;  that  the  court 
refused  to  allow  the  testimony  of  the  facts 
to  be  taken  down  upon  which  he  based  bis 
bill  of  exceptions. 

In  another  bill  of  exceptions  upon  a  sub- 
ject germane  to  the  foregoing  counsel  sets 
forth  that  after  10  of  the  original  venire  of 
80  Jurors  bad  answered  to  their  names,  the 
Judge  ordered  the  summoning  of  the  jurors 
de  talibus. 

Defendant's  counsel  states  as  part  of  the 
bin  of  exceptions  that  he  objected  to  tbe 
summoning  of  any  Jurors  de  talibus  until 
tbe  general  venire  bad  been  exhausted;  that 
all  tbe  names  of  tbe  80  Jurors  had  not  been 
called  by  the  sheriff  to  determine  whether 
or  not  they  were  all  In  court;  and  that  bis 
objection  was  overruled  by  the  court 

The  following  is  tbe  statement  of  the  coart 
forming  part  of  the  two  bills  of  exceptions 
before  referred  to: 

**Ooiinsel's  offer  to  tain  tBtOnuaff  wu  ta 
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«how  tiiat  ft  numbw  of  jnrors  of  the  general 
venire  had  not  been  called,  notwithstanding 
they  were  then  In  the  courthonse,  bnt  he 
did  not  offer  to  take  evidence  to  ahow  that 
the  records  of  the  court  did  not  diaclOBO  who 
had  been  excused  from  the  venire  tor  legal 
cause." 

Hie  conrt  remarked  that  a  petit  Jmry  was 
deliberating  In  anothor  case.  The  court 
adds  that  the  trial  of  the  case  conld  not  be 
pos^ned  nntU  the  Jury  had  reported;  that, 
If  other  Jurors  had  been  In  attendance,  the 
mode  of  procedure  was  to  call  them,  and, 
on  their  failure  to  answer,  to  apply  for  an 
attachment;  that  the  interruption  of  i»n>- 
ceedlngB  to  take  evidence  upon  ttUs  ques- 
tion wonid  have  been  a  useless  consumption 
of  time;  that  all  the  Jurors  excused  had 
been  excused  for  good  and  sufficient  cansew 

There  Is  another  statement  of  the  court  ap- 
innded  to  anothcar  bill  of  similar  import,  In 
wblcb  the  court  sets  out  that  the  sheriff 
had  drawn  from  the  jury  box  all  tbe  re- 
maining Jurors  not  excused  or  otherwise  ab- 
sent; that  by  an  oversight  the  names  all 
Jurors  excused  had  not  been  entered  upon 
the  minutes  of  the  conrt;  of  which  counsel 
for  defendant  was  apprised;  that,  after  the 
objection  had  been  made,  counsel,  with  tbe 
sholff,  In  the  presence  of  tbe  court  went 
over  the  entire  list,  and  each  Juror  was  ac- 
counted for. 

The  defendantfe  contention  through  coun- 
sel, Is  that  the  court  should  have  directed 
the  clerk  to  take  down  the  facts  upon  whlcb 
the  bill  of  exceptions  bad  been  retained; 
that  the  court  refused  the  request;  that  the 
court  could  not  thereafter  Include  in  the 
court's  statement  such  facts  as  should  orig- 
inal^ have  been  taken  down  by  the  clerk. 

We  will  consider  the  different  grounds  be- 
fore ns  on  appeal  seriatim.  Instead  of  statli^ 
them  an  at  length  and  then  returning  to  the 
first  ground  stated  fbr  decision. 

We  do  not,  for  an  Instant,  question  the 
right  of  the  trial  Judge  to  summon  Jurors 
de  taUbus  after  the  general  panel  for  the 
term  has  been  exhausted;  nor  do  we  ques- 
tion the  right  of  the  trial  Judge  to  order  tlie 
trial  to  be  proceeded  with,  and  not  to  delay 
the  proceedings  until  Jurors  deliberating  In 
another  case  can  be  had.  A  contrary  rule 
Is  not  to  be  f a  moment  sanctioned.  It 
would  prevent  the  dispatch  of  business,  and 
cause  needless  delays.  We  eliminate  these 
questicms  entirely  from  consideration,  as  we 
do  not  consider  them  at  issue  here. 

The  mode  of  forming  the  trial  Jury  frcHOi 
the  panel  Is  prescribed  by  statute,  and  this 
mode  should  be  followed  In  every  essential 
particular. 

Wbffliever  objectltm  la  raised  to  the  mode 
followed  hi  selecting  the  Jury,  the  necessity 
arises  of  making  a  minute  of  tiie  objection 
and  of  the  facts  upon  which  It  is  founded. 

The  statement  of  the  first  proposition,  with- 
out anything  advanced  In  Its  support,  car- 
ries with  It  absolute  proof  of  its  being  cor- 


rect It  grows  out  (tf  flie  neceadty  of  com- 
plying with  the  forms  of  law  in  pasring 
a  Judgment  upoa  an  accused.  There  should 
no  doubt  In  any  way  attach  to  a  conviction 
whether  as  relates  to  the  guilt  of  the  accused 
or  to  the  methods  whereby  the  concluston  of 
guilt  has  been  reached. 

Taking  up  tin  second  proposition  for  oon- 
slderatiOD,  brings  us  to  Act  Na  113,  p.  1^ 
of  the  General  Assembly  of  1S06,  requiring 
that  on  the  trial  of  criminal  cases,  on  ob- 
Jectkm  and  bill  reserved,  tbe  court  without 
delay  should  order  the  clerk  to  vrrite  down 
a  statement  of  13ie  facts  to  be  appended  to 
and  made  part  of  the  bill  of  exceptions. 
This,  although  spedflcally  requested  by  the 
defendant  through  hia  counsel,  was  not  done. 
Instead  of  ordering  tbe  clerk  to  note  the 
pertinent  facts  to  the  bill  of  exception,  fae 
(the  Judge)  at  a  subsequent  time  In  tbe 
course  of  the  trial,  embodied  his  own  state- 
ment of  the  facts  In  bill  of  exceptions  taken 
as  before  mentioned. 

Our  painstaking  brother  of  the  district 
court  overlooked  the  language  of  the  statute^ 
and  substituted  therefor  his  own  statement 
which  is  doubtless  entirely  correct  and 
amply  sufllclent  In  all  respects^  If  it  were 
not  for  the  imperative  language  cf  the  statute. 

In  cwder  to  make  this  p<dnt  clear,  ve 
quote  literally  from  the  statute: 

"Th9  court  ahaU  at  ihe  time  and  vUkomt  dOttw 
order  the  elerk  to  take  down  the  faeta  mpo» 
which  the  hill  hoe  heen  retain^"  (Italics  ours.) 
Acts  1896.  p.  162,  No.  113. 

This  court  Is  unequivocally  wdered  to  re 
celve  the  focte  from  the  cleric,  not  from  the 
Judge.  Although  It  is  true  the  Ju<^  may  add 
his  own  statement  in  the  bill  of  exceptions, 
yet  it  remains  for  the  clei^  under  tiie  order 
of  the  Judge  in  the  first  place,  to  note  dawn 
the  facts  when  objection  is  urged  and  tiie  Ull 
Is  taken. 

The  Intention  was,  as  we  gather,  to  pro- 
vide an  exclusive  method  of  making  tbe 
record  In  cases  before  mentioned.  There  la 
nothing  here  left  to  the  dlscretitm  of  this 
court  We  desire,  none  the  less,  to  state  at 
this  time.  In  order  to  avoid  misapprehension, 
that  the  statute  has  not  taken  out  of  tbe 
court  the  power  of  reasonably  controlling  the 
clerk  as  to  what  shall  be  taken  down;  but 
the  facts  upon  which  tiie  action  of  the  court 
below  Is  based  must  be  set  forth  In  the  bill 
of  exc^ticms  distlnctiy  and  separately  by 
the  clerk. 

In  that  point  ot  yiew,  there  is  no  evidence 
before  us  that  there  was  another  Jn^  de* 
lltMrating  In  another  case,  that  the  general 
panel  for  the  term  was  exhausted  becaasa 
of  that  fact  and  because  other  members  had 
been  excused,  or  for  other  good  reaaona, 
there  were  members  ot  tiie  panel  not  in  at- 
tendance. 

The  grounds  of  exciue  are  not  before  ua. 
We  are  confident  that  those  excused  were 
excused  for  valid  and  sufficient  reasons.  But 


the  fact  tliat  certain  Junws 
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not  before  tm  in  accordance  with  the  mode 
laid  down  to  bring  np  tbe  focti. 

The  aecond  UU  of  exception  bringa  up  la- 
•nea  reiy  aliallar  to  tluwe  wUcb  bare  en- 
gaged our  attention  to  tbls  point 

Defmidaiit  otdeeted  and  xcmrred  a  bDl 
(tbe  secmd  UU  of  exo^on)  to  tbe  calling 
of  tales  ivpytottOt  until  tbe  entire  list  of  tbe 
original  venire  served  npon  him  to  set  dur- 
ing bis  case  is  ezbansted.  Tbe  only  difference 
between  tbe  bill  ot  exception  under  review 
and  tbe  one  wblcb  we  have  jost  conaldned 
la  that  In  tbe  prior  Mil  of  excepticra  it  ap- 
pears tbat  ^tefendant  objected  to  the  snmmon- 
Ing  of  any  Jurors  de  tallbna  nntU  the  original 
venire  bad  been  exhausted,  and  the  second 
bill  of  exception,  as  we  understai^  was 
taken  at  the  time  that  tbe  Jurora  de  tallbns 
were  called  up  to  be  sworn. 

Tbe  conrt^s  ruling  was  the  same  In  both 
instance^  and  Ibe  reasons  given  are  In  tbe 
main  abont  the  same.  Tbe  conrfs  ruling 
was  correct,  we  Imagine,  in  each  instance,  If 
tbe  facts  upon  which  It  was  based  were  be- 
fore na  in  legal  form;  but  tbey  are  not 

Tbe  court  bas  decided  tbat  tbe  defendant 
in  a  criminal  ease  has  the  right  to  demand 
that  all  file  Jurora  summcmed  rxpm  tbe  origi- 
nal venire,  and  not  tben  engaged  on  other  Jury 
doty,  Bbould  be  sntmiltted  to  bis  acceptance 
or  rcijectlon  before  talesmen  are  resorted  to 
for  the  f(Hmatl<m.  Btate  v.  Atkinson,  29 
lia.  Ann.  648;  State  v.  Boss,  SO  La.  Ann. 
1164. 

Or,  If  engaged  on  other  Jury  duty^  or  not 
obtainable  on  ol^ecUon  of  defendant's  coun- 
sel, then  tbe  fact  should  be  brought  up  as 
before  mentioned. 

Tbe  posltlcm  of  the  state  In  answer  to  tbe 
objection  is  that  the  proper  mode  of  pro- 
cedure was  to  call  the  Jnion  on  tbe  general 
panel  and  on  their  failure  to  answer  an 
attachment  might  have  Issued;  that  tbe  de- 
fendant failed  to  observe  this  mode,  and  did 
not  request  the  calling  of  the  names  of  those 
constituting  the  panel. 

Calling  the  names  of  those  constltating  the 
panel  Is  not  the  exclusive  mode.  The  facts 
which  might  have  been  shown  in  this  case 
would  have  been  sufficient  to  prove  all  tor 
which  the  state  contends,  If  they  had  been 
reduced  to  wrlttng  in  the  manner  required, 
and  had  they  been  annexed  to  the  bill  of  ex- 
ceptions. 

The  statute  In  question  has  tbe  appearance 
of  being  mandatory,  and  that  compliance 
with  its  requirements  Is  essential  to  sup- 
port the  regularity  and  validly  of  tbe  pro- 
ceedinga. 

In  answer  to  the  first  ground  of  the  motion 
for  a  new  trial  tbe  trial  court  informs  us  that 
the  Jury  was  provided  with  the  usual  comtoftt. 
Two  of  the  members  of  the  Jury  complained 
and  their  testimony  was  beard  by  the  court 
We  must  say  that  sitting  as  Jurors  In  cases  at 
night  Is  never  very  comfortable  at  any  time. 
Tbe  scant  accommodation  of  a  Jury  room  Is 
necessarily  different  from  fiie  easy  cbalr 
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and  Umnge  of  Ibe  parlor  or  ritUng  room; 
none  the  less  it  devolves  upm  tbe  local  au- 
thorities not  to  add  to  tbe  Jurox^  discomfort 
by  neglecting  to  provide  blm  with  tbe  ordi- 
nary diair,  and  at  least  a  few  blankete  tot 
tbe  night  In  case  tbe  weather  Is  damp  and 
eotAf  both  before  and  after  tbe  Jury  bas 
foxmd  a  vocdlct  Tbe  complaint  of  Jurors 
as  brought  up  In  a  bill  of  exceptions  bas  in- 
fluenced us  to  dwell  upmi  the  desirableness 
of  looking  to  the  physical  well-being  of  Juries 
called  upon  to  pass  upon  exceedingly  Im- 
p(H:tant  qnestlons,  although  this  question 
scarcely  presente  grounds  to  reverse  the  ver- 
dict particularly  In  view  of  the  fact  that 
file  finding  was  arrived  at  after  tbe  asserted 
discomfort  bad  been  endured. 

The  other  bill  of  exc4>ttona  brings  up 
groonds  of  complaint  against  tbe  Jury's  ver- 
dict because  of  utterances  of  two  at  tbe  mem- 
bers showing.  It  Is  charged,  a  predisposition 
to-  convict,  and  because,  in  the  second  place, 
of  intimidation  of  one  of  the  number. 

The  questions  were  excluded,  and  tbe  Judge 
held  that  tbe  witness  by  whom  the  attempt 
was  made  to  prove  the  treatment  showing 
tbat  a  Juror  bad  been  intimidated  by  a  wit 
ness  was  himself  a  memb«r  of  tbe  Jury. 

We  pass,  without  commenting  upon,  the 
utterances  of  two  of  tbe  Jurors,  showing  by 
their  utterances  a  disposition  to  find  the  ac- 
cused guilty  before  all  the  testimony  had 
been  beard,  some  time  hetace  the  verdict  was 
foimd.  It  al^Mrds  no  ground  to  attack  tbe 
proceedings.  It  was  {ooperly  excluded  by 
tbe  Judge,  as  falling  within  tbe  grasp  of  de- 
dslons  holding  that  a  Juror  will  not  be  beard 
to  impeach  bis  verdict 

Tbe  next  questlon^that  of  alleged  Intimi- 
dation—Is  somewhat  allied  to  tbe  one  Just 
decided,  but  Is  of  some  Importance,  and  de- 
serves close  and  special  attention. 

There  Is  always  an  odium  about  Intlmlda- 
l^on,  if  it  amounted  to  anything  In  any 
matter  of  Importance;  particularly  Intimida- 
tion by  overt  act.  We  do  not  know  tbat  there 
was  anything  of  tbe  sort  here. 

The  question  propounded  of  itself  could 
not  In  the  nature  of  things,  show  the  extent 
of  the  treatment  complained  of. 

A  more  apeclflc  question,  or  if  the  answer 
tbat  was  glvrn  had  been  Included  in  tbe  bill 
of  exception  It  would  have  better  enabled  na 
to  Judge  of  tbls  Issue. 

On  the  face  of  the  papers  tbe  ruling  Is  cor- 
rect, provided  the  trial  Judge  was  satisfied 
that  no  overt  act  bad  been  committed  as 
technically  understood;  that  is,  an  act  done 
In  pursuance  of  a  criminal  design. 

If  there  was  such  an  overt  act  tbe  rale 
before  mentioned  could  not  have  any  ap- 
plication. We  take  It  that  an  overt  act  can 
be  shown  by  the  testimony  of  a  Juror  in  the 
case,  although  It  affects  the  l^allty  of  the 
verdict.  Mattoi  v.  United  States,  146  U.  S. 
140.  13  Sup.  Ct.  50,  3G  U  Ed.  917;  Perry  v. 
Bailey,  12  Kan.  S39;  Woodward  v.  Leavltt, 
107  Mass.  463,  9  Am.  Bep.  48;  JSawUns  i. 
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Frintlug  and  PnblUfhIns  Company,  2B  Lt. 
Ann.  130. 

The  iveclBe  qnesUon  ralaed  In  the  district 
couit  on  tbls  voint,  and  all  tiie  grounds  on 
whlcb  tbe  trial  comt  was  asked  to  base  its 
niMng,  are  not  before  as.  To  the  extent  not 
covered  by  the  excepthm  before  stated,  the 
ruling,  In  onr  view,  was  correct;  bnt,  If  fliere 
was  an  overt  act  as  tet^bnlcally  nnderstood, 
then  It  was  not  correct 

We  wlU  repeat  here  that  the  rule  Is  not 
without  exception,  and,  U  the  facts  brongbt 
the  act  witbln  the  exception  (regarding  overt 
acts),  titen  the  testimony  ahonid  have  bem 
heard. 

We  must  remand  the  case  for  anothw  trial. 
Tbe  faUnre  to  cfmply  with  the  statute  of 
189B  compels  ns  to  that  condnslon.  Justice 
should  appear  to  hare  acted  tardily,  nther 
than  to  disregard  tbe  requirement  of  the 
law. 

When  we  consider  the  reason  of  the  stat- 
ute, and  that  which  led  to  Its  enactment,  we 
think  we  should  conclude  that  it  was  In- 
tended to  be  enforced  as  written,  and  not 
to  be  supplied  by  subsequent  compliance  hy 
statement  writtm  by  another  tiian  the  of- 
ficer designated  In  liie  statute. 

We  know  that  oversight  <x  mistake  will 
arise  In  the  proceedings  nl  a  court  of  law 
and  facta  to -vex  tibe  most  alert  Judg&  We 
mme  the  leas  are  constrained  to  rraaand 
the  case. 

The  law  and  tbe  evld«u>e  being  In  favor 
of  defendant  the  verdict,  sentence,  and  Judg- 
ment are  avoided,  annolled,  and  reversed, 
aid  the  ease  Is  remanded  to  tha  dlBtrlct  court 
to  be  tried  In  accordance  with  tbe  views  hi^ 
fore  ffiEpressed. 


(110  Lb.  E17) 

No.  14.269. 

MABSTBT  V.  BOARD  OF  ASSB8S0B8 
•t  aL« 

(Supreme  Court  of  Louisiana.    Feb.  2,  1003.) 
TAXATION— rRANCHISBS-WHAT  CONSTTTUTB. 
1.  The  exclusive  privilege  vested  in  the  plain- 

tiPF.  pursuant  to  a  city  ordinance  and  contract 
predicated  thereou  made  by  him  with  the  Ci^ 
of  New  Orleans,  to  furnish  the  ground,  build 
thereon  a  structure  suitable  for  a  public  mar- 
ket and  then  operate  it  aa  such  for  25  years  by 
renting  stalls  to  those  engajred  in  the  market 
business,  and  collecting  and  appropriating  to 
himself  the  reieuues  derived  from  the  renting 
of  the  stalls— the  ground  and  market  honse  to 
be  conveyed  by  formal  title  to  the  City  at  the 
heeinning,  and  to  accrue  to  the  City  in  full 
ownerfihip  at  the  expiration  of  the  period  fixed 
for  the  duratlMi  of  ue  privilege— is  a  franchise 
taxable  under  the  revenue  laws  of  the  State. 

Breanx,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  C.  N.  Maestri  against  the  board 
of  nsftessora  and  others.  Judgment  for 
plalutlff,  and  defendants  appeal.  Reversed. 

•Rthnrlns  deulad  Jnn*  iMML 


Bdward  K.  Skinner,  for  appellant  board 
of  asseasots.  Fzands  Charlea  Zacbarle,  for 
appellant  state  tax  ctrilector.  Henir  Oar- 
land  Duprfl,  Ant  Otty  Atty.,  for  appellant 
city  of  New  Orleans.  Virank  Znigel,  Clegg 
A  Qulntero,  and  Hugh  S.  Suthon,  tor  ap- 
pellee. 

,  BLANCHARD.  J.  This  SUlt,  brought 
against  tbe  Board  of  Assessors  for  the  Parish 
of  Orleans,  the  Tax  Collector  of  the  District 
In  whlcb  the  Bfaestri  market  house  Is  sit- 
uated and  the  City  at  New  Orleans,  has  for 
its  object  to  procure  the  cancellatkm  and 
erasure  of  the  assessment  made  against  tiw 
market  by  tbe  Board  of  Assessors  for  the 
year  1901. 

In  the  b^lnniiuc  of  the  year  1900  the 
Comptroller  of  the  City  of  New  Orleans  pub- 
lished a  notice  that  there  would  be  sold  at 
public  auction  to  tbe  highest  bidder  for 
cash,  to  be  paid  at  tbe  time  of  the  adjudica- 
tion, the  privUegt  of  erecting  market 
house  In  qnestlon,  describing  tbe  slmcture 
BO  to  be  erected,  and  declaring  tlie  aama  was 
to  be  buUt  in  accordance  with  the  terms, 
conditions  and  speclflcationa  «mtalned  in 
Ordinance  No.  1B,88^  GonncU  Series. 

The  first  section  of  this  ordinance  directs 
tbe  City  Engineer  to  prcfwre  plaiu  and  spee- 
IficaUons  for  a  pnbUc  mariret  bonse  to  be 
located  In  tbe  Second  District  of  the  C^ty 
within  certain  bounds  which  are  given. 

Tbe  second  section  directs  that  on  approv- 
al by  tbe  GouneU  of  the  plans  and  spedflca- 
tlons,  tbe  comptrollw  shall  advertise  for  sale 
ttff  oaeb  a  frctMhiaa  for  buUd^tg  and  op- 
traivng  the  public  market  house  refmed 
to  in  the  first  section. 

The  tlilrd  section  requires  titat  the  mceess- 
ful  bidder  >br  Ae  franehSm  shall  erect  tbe 
bnllding,  to-wlt>--market  liouse,  on  ground 
owned  by  him,  tbe  UtJe  to  be  good  and  anlll- 
cient  and  the  property  flree  from  Incum- 
brances, and  that  tbe  market  honse  Is  to  be 
erected  in  accordance  with  the  plana  and 
specifications  of  the  city's  eni^neer. 

This  section  further  provides  that  the  mar- 
ket house,  when  erected,  shall  enjoy  all  the 
privllegea  granted  to  other  public  markets 
of  the  el^  and  be  subject  to  -all  police  reg- 
nlatlona  relative  thereto.  And  the  section 
declares  that  as  a  further  consideration  for 
the  franehiae  to  be  granted,  the  adjudleatee 
shall  transfw  the  said  market  bouse  prop- 
»ty,  at  once  on  its  completion  and  before 
being  opened  tot  business,  to  tlie  City  by 
good  and  sufficient  tltie— *t2ie  eonsldaation 
for  the  transfor  of  said  market  house  and 
lots,**  declares  the  concluding  clause  of  tbe 
ordinance^  "being  involved  in  and  forming 
parto/MejVancAiss^ranledl&SrfAs  CUgtotHs 
a^udieatee.'* 

The  fourth  section  ordains  that  the  per- 
son who  acguires  the  francihiae  fbr  buUding 
the  market  bouse  shall  have  the  prlvUese 
of  collecting  tbe  revenues  thereof  at  tbe 
rates  hereto/ore  fixed  in  the  |gffir^c^^j^|^n- 


MAESTBI  T.  BOARD  OF  ASSESSOBa 


ees  of  the  Glt7,  «9>eclally  Ordinance  4155, 
ConncU  Series,  and  ordinances  amendatorr 
tbereof,  for  the  space  and  term  of  twentf- 
flre  rears  from  the  date  of  the  transfer  of 
the  propert7  to  the  City,  and  that  after  tha 
eacpiratum  of  the  25  years  neither  the  ad- 
Jndicatee,  nor  his  heirs  or  asalgns,  are  to 
hare  any  Interest  whatsoeTer  In  or  to  the 
market  house  property— Inelnding  ground 
and  buildings. 

The  fifth  section  declares  the  market  bouse 
shall  be  completed  within  six  months  from 
the  date  ot  the  adjudication;  that  the  Oity 
Is  at  all  tUaes  to  have  and  exercise  fall  police 
eontnrf  of  the  same,  etc. 

The  sixth  section  prescribes  Hiat  it  shall 
tw  the  duty  of  the  adjndlcatee  to  keep  in 
good  order  and  condition  the  market  houBc, 
and  grounds  np<ni  which  It  Is  situated,  dup- 
ing the  whole  term  of  his  franchise,  and  if 
be  fftU  to  make  needed  repairs  the  same 
la  Id  be  done  by  the  Oity.  and  the  latter  Is  to 
be  rdmbursed  the  expense  thereof  by  the 
collection  from  the  market  aoffldent  stall 
dues  for  the  purpose. 

TbB  aectlon  further  provides  that  at  As 
mpiraiitm  of  ftis  ftwMhtm  the  hottse  and 
grounds  shall  be  abandoned  the  adjudi- 
cates^ bis  bdrs  or  asslgnB,  to  the  Olty  ao- 
thorttlea,  In  good  order  and  condition,  with- 
ont  formality  or  l^^al  proceedings,  b^ng  r^ 
quired  to  be  taken. 

The  seventh  aectlon  declares  flut  the 
property  referred  to  shall  be  used  for  no 
oflier  purpose  than  Uiat  of  a  public  market 
bous^  and  its  conversion  to  any  other  use 
by  tiie  adjudicates  or  those  holding  under 
bim,  or  its  abandonment  of  the  same  by  him 
or  them  Ua  more  than  thirty  days  at  a  time, 
dun  operate  tiia  a^ingui»lmient  of  the  /ran- 
chtte,  and  the  Oity  ta,  thereapon,  to  take 
immediate  possession  and  convert  It  to  its 
own  use  entirely. 

Tlw  eighth,  nlntt  and  tenth  seetfons  of 
tte  ordinance  make  directions,  merely,  con- 
cerning detalla  of  Ibe  adjudication,  etc.,  to 
be  made  of  tlie  ftancblse  offered  tar  salCL 

Under  this  ordinance  0.  N.  Bfaestri  be- 
came the  adjndlcatee  for  e  cash  considera- 
tion of  (Aa  right  to  siipp^  tAe  neeecsorir 
ffround  and  ereet  a  market  hcnue  thereon, 
and  to  operate  the  tame  a*  a  publie  market 
tm  25  years,  wltti  full  enjoyment  of  all  the 
privileges  granted  to  othw  public  markets 
of  the  dty,  and  subject  to  all  police  regula- 
tlons  applicaMe  to  the  said  other  publie  mar* 
kets. 

And  he  aoqnlred  his  said  purchase  the 
privilege  of  collecting  the  revenues  of  the 
market  tot  25  years  at  the  rates  Aen  ete- 
Utting  In  the  maAet  ordinances  of  the  Olty. 
This  is  the  plain  declaretlon  of  the  fonrtb 
■ectSon  oi  Un  wdlnance.  "At  the  rates  here- 
tDfon  flxs^**  Is  the  langnage  of  the  section. 

It  Is  not  true,  then,  as  is  the  ctmtentloa 
of  the  plaintiffs,  that  the  City  has  retained 
tlie  power  to  altiv,  reduce^  or  abolisb  tb% 
ntse  or  stall  rents  of  this  marks^  nor  can 


It  In  any  way  do  anything  to  Impair  the 
obligations  it  incnrred  to  the  adjudlcatee  In 
respect  to  the  market 

There  Is  here  a  contract  whose  obligations 
may  not  be  Impaired  or  affected  to  the  detri- 
ment of  the  adjudlcatee. 

Nor  is  it  true  that  It  Is  the  City  that  Is 
operating  these  markets.  It  is  tbe  adjudl- 
catees  themselves  who  are  operating  them. 
Tm^  under  Oity  survellhince  and  police  au- 
thority, hut  nevertheless  and  in  fact  operat- 
ing them.  Nothing  Is  clearer  than  this.  The 
thing  sold  waa  the  right  to  build  and  opertOe 
the  market 

This  Is  tbe  plain,  direct  language  of  sec- 
tion 2  of  the  ordinance; 

The  City  ia  not  even  in  possession,  actual 
or  constmetlve,  of  the  marketa.  Tnm,  the 
thbd  section  of  the  ordinance  declarea  that 
as  a  omslderatlon  for  tiie  franchise  to  be 
granted  ttie  adjndlcatee  should,  on  comple- 
tion of  the  market  house,  amvey  the  prop- 
erty to  the  City  by  good  and  snfBeient  title 
and  this  was  done,  and  tbe  fee  may  be  aald 
to  be  conditionally  In  the  Oity;  bnt  tlila  con- 
veyance to  tbe  City  is  not  a  sale  because  It 
lacks  the  essential  of  a  certain  and  fixed 
price  in  Gurroit  money.  Cttr.  Code,  art  2489. 

Nor  has  the  dominion  and  foil  ownership 
of  tbs  property  vested  In  tiie  City  and  It 
will  not  BO  vest  until  the  eviration  of  ttie 
SB  year  Umit 

That  the  Olty  was  not  Intuided  to  have  xwe- 
seaslMi  Is  danonstrsted  by  the  plain  language 
of  the  ordinance.  Thus,  tbe  fourth  sectloa 
provides  that  after  e^iratton  oC  tbe  28 
year  Umlt  ndther  tbe  adjudicates^  Us  btln 
or  ssslgns,  are  to  have  any  Interest  whatso- 
ever in  and  to  the  market  ground  and  build- 
ings. Common  Interpretation  of  this  leads 
to  the  result  that  nntU  tte  2G  years  emdres 
the  adjndlcatee  retains  an  Interest  in  the 
propwty. 

And  this  Is  confirmed  by  the  sixth  section 
which  declares  that  at  the  expiration  of  the  . 
firanchiss  tbe  bonse  and  grounds  are  to  be 
abandoned  by  tbe  adjndlcatee,  tala  heirs  or 
asalgns.  to  the  clty—showlng  that  until  the 
franchise  does  expire^  r^Eht  Interest,  posses- 
sion in  him  ccmtlnaes. 

It  la  fnrtha  confirmed  by  the  seventh  sec- 
tion which  prescribes  tiiat  if  tbe  adjndlcatee, 
during  the  25  years,  abandons  the  property 
for  as  much  u  80  days  at  a  time,  or  con- 
vertB,  or  attempts  to  convert  It  to  another 
use  than  that  of  public  nuudut,  the  Ci^  is 
authorised  to  take  immediate  posseaalott  and 
convert  tiie  inroperty  to  Its  own  use  entirely. 

Tbe  revenues  to  be  ocdlected  by  tbe  ad- 
judlcatee do  not  constitute  a  fixed  price  in 
current  money— to  make  this  contract  one 
of  anle. 

Neither  Is  it  a  Oation  em  jpolemeiil,  be- 
cause  under  artlcde  2ffiU(  of  tbe  Clvlt  Code  that 
species  of  contract  requires  that  there  should 
be  ft  pre-existing  debt  fn  wblch  the  ttdng 
Is  glvoi  in  payment.  This  was  not  Hie  eseo 
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Nm*  Ib  It  a  lease,  because  under  Cfv.  Code, 
art  2670,  a  price  1b  esBentlal  in  a  lease.  It 
Is  true  that  under  C^t.  Code,  art  2671,  an 
exceptlou  Is  made  to  tbe  general  rule  laid 
down  In  the  preceding  article,  and  it  is  pro- 
vided that  the  lessee  may  pay  as  rent  a  cer- 
tain portion  of  the  fruits  of  the  leased  prop- 
erty in  lieu  of  money.  But  that  is  not  the 
case  here,  tbe  contractors  here  paying  no 
portion  of  the  fruits  of  the  property  to  the 
aty. 

"Without  a  price  Qxed  by  the  parties,  or 
left  to  tbe  award  of  a  third  person  named 
or  determined,  there  can  be  no  lease,"  was 
the  declaration  of  this  Oourt  in  University 
XNibllshIng  Co.  v.  PltTet,  34  La.  Ann.  602.  See, 
also,  Fisk  V.  Moores,  11  Rob.  270;  Frigerio 
T.  Stlllman,  17  La.  Ann.  23;  Gleaatm  t.  Sher- 
iff, 20  La.  Ann.  2GS. 

Neither  Is  there  a  lease  where  the  ccKisid- 
eratlon  for  the  occupancy  of  the  house  Is  the 
expectation  of  advantage  to  be  dnived  by 
the  lessor.  University  Pub.  Co.  r.  Piffet,  34 
La.  Ann.  003. 

Xor  la  the  contract  under  consideration  an 
antlchreslB,  because,  under  article  3176  of  the 
Code,  It  la  necessary  In  this  species  of  con- 
tract that  there  should  be  a  pre-exiBting  debt, 
at  the  time  the  contract  it  entered  into,  for 
which  the  debtor  surrenders  the  property  to 
the  creditor  so  that  the  latter  may  eventually 
pay  himself  the  debt  out  of  the  use  and  fruits 
of  the  property  surrendered  to  him.  And, 
besides,  under  the  contract  of  antichresis 
tbe  creditor  Is  bound,  unless  the  contrary  be 
agreed  on,  to  pay  the  taxes. 

And  the  same  Is  true  of  an  usufructuary, 
If,  by  any  possibility,  the  contract  under  dis- 
cussion coold  be  construed  as  eetablishlng 
an  usufruct 

Thus,  even  If  the  provisions  of  tbe  Code 
were  applicable  to  the  contract  U  Is  evi- 
dent that  while  It  (the  contract)  possesses 
some  of  the  characteristics  of  certain  of  the 
contracts  named  in  the  Code,  yet  it  is  lacfc' 
In^  In  one  or  more  of  the  essentials  of  each. 

But  are  the  Articles  of  the  Code  applicable? 
It  Is  well  settled  that  tbe  Civil  Code  1b  only 
a  State  statute  fixing  the  rights  of  the  citi- 
zens inter  aeae — that  Is  to  say  a  private  law 
(loi  priv^),  and  as  such  not  fixing  the  rights 
of  the  government  the  sovereign,  In  the  ex- 
ercise of  its  sovereign  powers,  such  as  tax- 
ation and  the  like.  The  relations  Iwtween  the 
State  and  the  City— the  latter  in  the  exercise 
of  its  delegated  powers— are  governed  by  a 
higher  law,  the  public  law  {loi  publigue). 

An  analysis,  then,  of  the  contract  under 
consideration,  and  Its  reasonable  interpreta- 
tion, showing  the  same  does  not  fall  within 
the  definition  of  any  of  the  codal  contracts 
mentioned,  the  question  recurs  what  was  It 
the  plaintiff  obtained  from  the'  City  by  the 
adjudlcatlou  made  to  bim  under  Olty  Or- 
dinance No.  15,588? 

Tbe  ordinance  ItB^f  best  answers  13ie  qnea- 
Hon.  •  - 

Its  second  section  directs  tbe  comptroller 


to  advertise  the  public  Bale  <tf  a  franehite 
for  building  a  market  hoUM  and  operatinff 

it  (U  a  public  market. 

Its  third  section  requires  the  successfol 
bidder  for  the  franchise  to  do  such  and  such 
things,  hereinbefore  enumerated;  and  the 
same  section  declares  that  as  a  further  con- 
sideration for  the  franchise  to  he  granted  the 
adjudlcatee  shall  do  so  and  so  (also  here- 
inbefore set  forth)  and  even  a  third  time 
refers  to  the  franchise  granted  by  the  City  to 
the  acljudicjtee. 

The  fourth  section  refers  to  tbe  person 
who  acguiret  the  franchise. 

The  sixth  section  requires  the  adjudlcatee 
to  keep  in  good  condition  tbe  market  house 
and  ground  during  the  whole  term  of  his 
franchise,  and  further  stipulates  that  at  the 
escpiration  of  this  franchise  the  house  and 
ground  shall  revert  to  the  Caty,  etc. 

Tbe  seventh  section,  in  declaring  that  the 
tiroperty  shall  be  used  exclusirely  for  a  pub- 
lic market  guards  against  its  conversion  to 
other  purposes  by  adding  tliat  sucb  convex* 
Elon  shall  operate  the  extinguishment  of  the 
franchise. 

We  thus  see  that  all  through  the  ordinance 
the  intention  of  the  City  was  to  confer  a 
franchise,  not  to  make  a  sale,  or  lease,  or 
antichresis,  w  dation  en  jpotement,  or  usu- 
fruct and  the  City  is  here  now  In  her  an- 
swer and  through  her  attorney  tellli^  the 
Court  that  it  was  a  public  franchise  and 
that  only,  which  ahe  confored  on  tbe  plain- 
tiff, and  Insisting  that  the  aame  ia  taxable 
under  the  revenue  laws,  as  are  all  othw 
franchises  granted  by  the  CSty. 

And  In  tbe  notarial  act  signed  by  the  Mayor 
of  tbe  City  and  by  the  plaintiff  (wbich  ftct  la 
predicated  upon  and  embodies  in  foil  tbe  GIt7 
Ordinance  onder  diacnssion)  tlie  Mayor  for- 
mally conveys  to  tbe  plaintiff  the  franehiM 
or  priviUg^  fOr  th*  metixm  of  the  pHblie 
fflorftel  in  question,  and  the  act  declarea 
tiiat  tbe  sale  and  transfer  of  the  franekiae  is 
made  subject  ta  tbe  tenna  and  conditions  of 
the  City  ordinance. 

Through  all  tbe  acta  and  dctogs  and  ntf 
terancea  of  the  City  offidals  and  of  the 
plalntiir  leading  up  to  the  erection,  estab- 
lishment and  operation  of  the  market,  wbat 
was  granted  by  tbe  caty  was  thought  of. 
known  as,  and  declared  to  be  a  francbtse 
only. 

It  was  the  exclusive  privilege  vested  in 
the  plaintiff  to  furnish  the  ground,  buUd 
thereon  a  structure  suitable  for  a  public  mar- 
ket and  then  operate  It  as  audi  for  26  years 
by  renting  stalls  to  those  engaged  in  the 
market  business,  those  who  sell  meat  and 
fowls  and  fish  and  oysters  and  vegetables 
and  other  tbli^  edible,  and  such  other  com- 
modities as  are  usually  voided  In  the  public 
markets  of  the  City  of  New  Orleans,  and 
to  collect  and  appropriate  to  himself  the 
teveaues  derived  from  the  renting  of  th« 
stalls  tbe  rates  of  which  reikis  were  to  be 
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and  remain  as  fixed  by  the  then  ordinances 
of  the  City  relating  to  public  markets. 

And  for  thla  ezclnilTe  privilege.  Instead 
of  money  paid  down  (save  as  to  the  amount 
for  which  the  franchise  was  adjudicated  at 
public  auction),  or  money  paid  In  annual 
Inatallmeots,  the  lots  of  ground  themaelTes 
with  the  market  house  building,  were  to 
accrue  to  the  City  in  full  ownership  at  the 
expiration  of  the  period  ftixA  for  the  dura- 
tion of  the  prlTilege. 

Until  such  eziriratlon  It  is  clear  the  owner 
of  the  prlTlIege  la  entitled  to  hold  the  proih 
erty,  notwithstanding  the  nominal  title  waa 
to  be  and  was  conveyed  to  the  City. 

"Ownerslilp,"  declares  the  Code  (article 
48S),  'is  the  right  by  which  a  thing  belongs 
to  some  one  In  particular,  to  the  exclusion 
of  all  other  persons." 

The  City  does  not  hold  this  property  by 
any  such  tenure.  It  does  not  and  will  not 
belong  to  the  City  to  the  exchuion  of  the 
plaintiff  until  the  2&  years  shall  have  ex- 
pired. 

The  title  conveyed  to  the  City  Is  to  be  | 
viewed  and  construed  in  the  light  of  the  i 
City  ordinance  authorizing  the  sale  of  the  I 
franchise  and  stipulating  the  consideration 
the  aty  was  to  receive  therefor.   The  ordi- 
nance la  referred  to  In  the  act  of  conveyance 
and  it  la  stated  that  the  mayor  In  accepting 
aame  for  the  City,  does  so  In  pursuance  to 
the  City  ordinances  relating  thereto. 

The  ordinance  authorizing  the  franchise  la, 
then,  to  be  read  into  the  act  vesting  title 
in  the  City,  and  the  title  Itself  has  only  such 
effect  as  Is  permitted  it  by  the  terma  of  the 
ordinance. 

As  we  have  seen  it  is  a  conditional  tenure 
by  which  the  City  may  claim  ownership. 

If  the  adjudlcatee  of  the  franchise  is  main- 
tained In  his  right  to  operate  the  market 
as  a  public  market  for  25  years  and  collect 
and  enjoy  the  stall  rents  at  rates  fixed  un- 
der City  ordinances  existing  at  the  time  of 
the  adjudication,  then  the  indefeasible  title 
to  the  property  accruea  to  the  City.  Other- 
wise not. 

This  imports  Imperfect,  not  perfect  own- 
ership. "The  ownership  of  a  thing,"  de- 
clares Civ.  Code,  art  489,  "Is  vested  In  him 
who  has  the  immediate  dominion  of  It,  and 
not  In  him  who  has  a  mere  benefldary  right 
In  it." 

Perfect  ownership  only  exlBta  when  the 
thing  Is  unincumbered  with  any  real  right 
towards  any  other  person  than  the  owner, 
av.  Code,  art  490. 

Ownership  is  imperfect  when  it  Is  to  ter- 
minate at  a  certain  time,  or  on  a  condition, 
or  if  the  thing,  which  Is  the  object  of  it, 
being  an  Immovable,  is  cliarged  with  aoy 
real  right  towards  a  third  person.  Civ. 
Code,  art.  490. 

Kecurrenee  to  these  provisions  of  the  law 
as^sts  In  Interpreting  the  contract  under  con- 
sideration. They  help  to  show  that  a  fran- 
chise only  was  granted;  that  the  adjudlca- 


tee  has  not  yet  Invested  the  City  wlOi  the 
ownership  of  the  market  house  be  built;  that 
the  City  has  not  yet  a  market  house  to  be- 
come the  lesBOT  of;  tbat  if  the  City  la  not 
the  Invested  owner,  it  Is  clear  the  plaintiff 
holds  the  right  to  do  as  be  Is  doing,  to-wlt: 
— maintaining  and  conducting  a  public  mar- 
ket as  the  result  of  a  special  privilege  grant- 
ed to  lilm  for  a  consideration,  part  of  which 
was  paid  In  cash,  represeoted  by  the  amount 
of  bis  bid,  the  other  part  to  be  received  by 
the  City  In  this  way:  the  conducting  of  a 
public  market  In  the  City  at  a  locality  need* 
ing  such  marliet,  on  ground  acquired  and  In 
a  house  built  without  expense  to  the  City, 
which  ground  and  house  is  to  accrue  to  the 
City  in  full  ownership  after  the  lapse  of  25 
years. 

The  prlvU^e  to  do  this  Is  a  franchise  un- 
der ev&ey  definition  from  autboritattTe  sour- 
ces. 

Thus  both  BouTier  and  Black's  Law  Dic- 
tionaries define  a  franchise  to'be  "a  8[>ectal 
privilege  conferred  by  government  upon  an 
Individual  and  which  does  not  belong  to  the 
citizens  of  the  country  generally,  of  common 
right" 

Mr,  Black,  continnlng,  says  In  England  a 
franchise  is  defined  to  be  a  royal  privilege 
in  the  hands  of  a  subject 

Angel  and  Ames  on  Corporations  give  the 
same  definition  as  Bouvler  and  Black.  Kent 
calls  "a  certain  privilege  conferred  by  grant 
from  government  and  vested  In  Individuals" 
a  franchise.  Blackstone's  Commentaries  de- 
fines it  as  "a  royal  privilege  subsisting  In 
the  hands  of  a  subject" 

Commenting  on  Blackstone's  definition, 
Thompson,  In  his  work  on  C(Hi)orations,  vol. 
4,  8  S335,  says:— 

"It  has  been  well  observed  that  under  our 
American  system  of  government  and  laws, 
this  definition  is  not  strlctiy  correct  since  our 
franchises  spring  from  contracts  between 
the  sovereign  power  and  private  citizens, 
made  upon  a  valuable  consideration,  for  pur- 
poses of  public  benefit  aa  well  as  of  individ- 
ual advantage." 

To  be  a  franchise  the  right  possessed  must 
be  such  as  cannot  be  exercised  without  the 
express  permission  of  the  sovereign  power— 
a  privilege  or  Immunity  of  a  public  nature 
which  cannot  be  legally  exercised  without 
legislative  grant  State  v.  Minnesota  Thresh- 
er Mfg.  Co.,  40  Minn.  218;  41  N.  W.  1020.  » 
L.  R.  A.  510;  Dike  T.  State,  88  Minn.  866, 
38  N.  W.  95. 

If  the  exclusive  right  to  conduct  a  ferry, 
supplying  boats  for  the  purpose  and  collect- 
ing tolls,  the  rates  of  which  are  fixed  by  the 
State  or  political  subdivision  making  the 
grant.  Is  a  franchise,  why  is  not  the  special, 
exclusive  privilege  of  conducting  or  operating 
a  public  market  in  a  certain  locality,  supply- 
ing the  ground  and  house  needful  therefor 
and  charging  stall  rentals  fixed  by  the  City 
of  New  Orleans,  also  a  franchise? 

No  one  can  conduct  a  public  market  In 
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New  Orleans  except  hy  special  prlvHege 
^Dted  bim  hy  the  City  Council. 

The  plaintiff  In  this  suit  Is  operating  a  pub- 
lic market  upon  snch  special  privilege  grant- 
ed, evidenced  by  a  contract  between  the  sot- 
erelgn  power  and  himself,  made  upon  valua- 
ble consideration,  for  purpose  of  public  bene- 
fit as  well  as  Individual  advantage.  This  ful- 
fills to  the  letter  Thompson's  definition  supra 
and  meets  the  requirements  of  definitions  of 
franchisee  laid  down  by  all  text  writers  and 
the  courts  everywhere. 

In  Ball  V.  City.  52  La.  Ann.  1554.  1655,  28 
South.  109,  this  Court  recognized  that  the 
privilege  of  collecting  the  revenues  of  a  mar- 
ket for  a  term  of  years  was  a  franchise. 

In  Police  Jury  of  Parish  of  Lafonrcbe  v. 
Thlbodaux  Bridge  Co.,  44  La.  Ann.  187,  10 
South.  677,  the  Court  declared  the  exclusive 
privilege  granted  a  corporation  to  collect  tolls 
for  a  number  of  years  on  a  bridge  built  un- 
der clrcnmstances  exactly  similar  to  those 
under  which  these  markets  were  built,  was  a 
franchise. 

In  Sellers  v.  Union  Lumbering  Co.,  30  Wis. 

627,  it  was  declared  that  the  right  to  collect 
tolls  upon  Jogs  put  in  a  river  under  legislative 
authority  was  a  franchise.  So,  too,  was  the 
right  to  collect  tolls  on  a  road,  _  granted  by 
statute,  declared  to  be  a  franchise.  Truckee 
A  T.  Turnpike  Road  Co.  v.  Campbell,  44  Oal. 
89.  To  the  same  efl^ect  were  the  holdings  ot 
the  Court  in  Davis  v.  Mayor,  etc.,  14  N.  T. 

628.  67  Am.  Dec.  186;  Blake  v.  Bailroad  Co., 
19  Minn.  418  (Oil.  862).  18  Am.  Bep.  845; 
Beekman  v.  Bailroad  Co..  8  Paige  <N.  T.)  .76. 
22  Am.  Dec.  679.  The  list  of  similar  deci- 
sions could  be  «rtended  Indefinitely. 

If  the  City  of  New  Orleans  were  to  grant 
to  a  street  car  company  the  exclusive  right 
to  build  and  operate  for  26  yean  a  ear  line 
on  a  given  street,  charging  such  rates  for  the 
carriage  of  passengers  as  the  City  prescribed, 
under  a  contract  which  stipulated  that  the 
company  was  to  pay  down  In  cash  so  mnch 
money  for  the  privilege  extended,  that  it 
should  as  a  further  consideration  at  once  on 
completion  of  the  road  convey  formal  title 
to  the  City  to  the  same.  Including  cars  and 
equipment,  with  the  right,  however,  reserved 
In  the  company  to  hold  possession  for  26 
years  and  then  relinquish  all  right,  claim,  in- 
terest and  possession  to  the  City,  In  what 
way  would  such  a  contract  diffw  from  the 
one  under  discussion? 

There  would  be  no  difference. 

Would  not  what  the  car  company  received 
In  the  way  of  grant  of  privileges  from  the 
City  be  a  franchise?  Would  the  fact  that  the 
City  was  to  take  the  property  itself  and  have 
and  enjoy  It  at  the  end  of  the  25  years,  In- 
stead of  a  moneyed  consideration,  make  It 
nny  the  less  a  franchise  that  was  granted,  t.  e. 
a  special  privilege  to  build  and  operate  the 
road  and  charge  tolls  therefor?  We  think 
not. 

Street  car  CranchlseB  ate  taxable  Why 


not  public  market  franchises?  Both  supply 
public  wants. 

The  principles  Invoked  and  applied  in  that 
class  of  cases  where  the  right  to  tax  City 
bonds,  notes,  certificates  of  Indebtedness, 
etc.,  was  denied,  are  In  no  sense  involved  In 
the  case  at  bar,  nor  Infringed  by  anything 
said  or  held  In  this  opinion. 

Here  the  City  of  New  Orleans  owes  the 
adjndicatee  of  the  market  franchise  no  in- 
debtedness. The  City's  only  obligation  is  to 
maintain  the  market  house  he  erected  as  a 
public  market,  and  protect  the  adjudlcatee, 
his  heirs  or  assigns,  in  the  right  to  collect  and 
enjoy  the  revenues  for  26  years. 

Neither  Is  it  an  attempt  on  part  of  the 
City  to  tax  what  is  due  to  it  by  the  adjudl- 
catee.  The  latter  owes  the  City  no  indebted- 
ness. His  only  remaining  obligation  to  the 
City  Is  to  maintain  the  market  house  as  a 
public  market,  to  keep  the  grounds  and  house 
In  good  order  and  repair  and  to  rdlnquish 
and  surrender  same  to  the  City  at  the  end  of 
the  25  years  stipulated. 

Franchises  are  taxable  pn^Krty.  N.  0. 
City  Gaslight  Co.  v.  Board  of  Assessors.  31 
La.  Ann.  476;  Williams  v.  Bronssard,  51  La. 
Ann.  335.  24  South.  808.  No  kind  of  prap- 
erty  Is  exempt  from  taxation  Is  Louisiana 
save  that  precls^y  enumerated  In  the  tunda- 
mental  law  itself. 

The  accepted  rule  everywhere  to  that  gran- 
tees of  franchises  receive  the  same  from  the 
sovereign  subject  to  the  State's  power  of  tax* 
ation,  unless  otherwise  specially  provided. 

As  well  said  by  coniiael  rq>reBeiitliig  tiie 
City  of  New  Orleans:— 

''Whenever  a  man  accumulates  property  in 
open  competition  with  his  fellow  man,  the 
sovereign  subjects  the  result  of  his  toll,  his 
property,  to  taxation.  Why  should  it  exMnpt 
pn^erty  acqolred  by  another  individual  as 
the  result  of  his  ownership  (or  administra- 
tion) of  an  Bttribnte  of  sovereignty— an  at- 
tribute which  he,  and  he  alone,  has  the  right 
to  exercise?" 

The  contrary  theory,  that  the  purchase  of  a 
franchise  from  the  sovereign  exempts  the 
franchise  from  taxation,  has  been  exploded. 
The  subject  came  up  In  tlds  State  in  the 
Railroad  cases  reported  In  40  La.  Ann.  587.  4 
South.  512,  In  42  La.  Ann.  4,  7  South.  69,  21 
Am.  St  Rep.  866,  and  In  44  La.  Ann.  1055,  11 
South.  820,  where  the  right  to  tax  was  main- 
tained—one of  the  cases,  to-wlt:— that  In  40 
La.  Ann.,  and  4  South.,  going  by  writ  of 
error  to  the  Supreme  Court  of  the  United 
States,  where  the  Judgment  of  this  Court  was 
aflSrmed.   12  Sup.  Ct.  406.  86  L.  Ed.  121. 

The  Revenue  law  of  1898  (Acts  1898.  p. 
847,  No,  170)  Is  the  taxing  statute  now  in 
force  in  the  State  of  Louisiana.  Under  the 
term  "property,"  as  therein  used,  subject  to 
taxation,  it  gives  a  long  list,  and  as  cimiing 
within  the  definition  of  "pn^>erty,"  an  ob- 
jects of  taxation,  it  specUlcaHj  mentlmis 
"charters  and  franchises," 


Digitized  by  Google 


MAESTRI  T.  BOARD  Of  ASSBBSO&a 


m 


CoDftni&ig  tbe  privilege  enjorea  by  the 
plaintiff  In  iSita  enlt  of  bnUdlng  a  market 
Hume  and  operating  aame  as  a  pnUlc  maifcet 
tor  a  period  of  26  years,  and  receiving  tbe 
rerennes  therefrom,  as  a  franchise  wtthln 
the  meaning  of  the  statute  of  1886,  the  Board 
of  Assesion  placed  an  assessment  tqpon  the 
same^  reaching  a  valnatlon  thtteot;  for  pur- 
poses of  taxation,  oh  tbe  baala  of  the  eanilng 
capacity. 

For  the  reasons  hweln  given  ttdr  action 
la  snstabiedt  and  It  Is  ordered,  adjudged  and 
decreed  that  tbe  Jndgment  appealed  from  be 
aTftfded  and  reversed  and  Ibat  tbe  demand  <rf 
the  plaintiff  be  rejected  at  his  costs  in  both 
coorti. 

BRSAUX.  X  (dissenting).  Defendants 
seA  to  collect  taxes  from  plaintiffs,  and  to 
that  end  they  have  made  an  aaseismait  to 
vblcb  plalutiffii  object,  and  plaintiffs  bronght 
this  action  to  cancel  and  erase  this  aesess- 
ment 

FlalntlffB*  contention  Is  that  they  do  not 
own  a  franchise,  and  that  In  coiueqa«ice  the 
assessmwt  Is  null  and  void;  that  the  pcop- 
ectj  is  not  subject  to  taxation;  and  that  tbe 
taxation  asked  by  defendants  Is  in  viiriatloa 
of  their  (plaintiff*')  oontnet  -wtHt  the  city 
of  New  Orleans. 

The  defendants,  on  tbe  other  band,  set  out 
In  defense  that  the  assessment  is  not  lllegsl 
or  In  vi(Aitkm  of  any  contract,  and  allege 
tb«t  tbe  right  ovrned  by  plalntUb  Is  a  fran- 
cfalae  of  considerable  nln& 

The  martlet  in  question  was  bollt  imder 
antlKwlty  ot  an  ordinance  of  tbe  cHy  comtdl, 
which  directed  the  comptroller  to  advertise 
£(H-  proposals  to  erect  a  market  bonse  in  this 
city.  Tbe  work  was  adjudicated  to  the  low- 
est Udder,  wbo  bound  himself  to  erect  this 
market  bouse,  In  accordance  with  certain 
plans  and  RpedflcatloDs,  on  grounds  men- 
tioned In  the  ordinance. 

The  land.  It  was  agreed,  and  the  construe- 
tbm  tbraeon,  became  municipal  ptopertj  at 
the  date  the  contract  was  signed,  and  the 
ownership  to  become  absolute  at  tiie  end  of 
the  contract  The  time  fixed  was  in  1896, 
at  80  years  from  tbst  date. 

After  tbe  bid  on  tbe  tdty's  offer  ot  a  rl^t 
to  opm  a  public  market  had  been  made  by 
the  lowest  bidder  and  received  by  the  city, 
another  ordinance  was  adopted  by  the  d^, 
dlrecttng  tbe  mayor  to  enter  into  a  contract 
witb  ttat  bidder  fw  the  btdldlng  of  a  mar- 
ket bouse.  Tbe  lowest  bidder  with  whtan  the 
contract  was  entered  Into  by  the  city  sold  it 
to  plaintiff  in  this  suit  and  the  nurket  bouse 
was  oBiBtnicted  accordbig  to  the  contract 

The  property,  consisting  of  land  and  mar- 
ket house,  was  sold  to  the  dty  by  the  am- 
traefaw;  and.  In  ace^iitlng  the  transfer,  in 
the  act  tbe  city,  through  its  propw  agent 
declared  that  the  eonslderatton  of  the  trans- 
fer ms  tbe  inlTilege  granted  by  the  city  to 
■tbe  transferror  of  collecting  the  revome  de- 
rived from  Che  public  market  tw  tbe  term 


mentioned,  and  (to'  copy  from  tiie  deed  of 
transfer)  tbe  said  "market  Is  to  oijoy  all 
the  privileges  granted  other  public  markets . 
of  the  dty,**  and  "to  be  anhject  to  all  police 
regulations  on  tbe  subject" 

I  am  Informed  by  tbe  record  that  it  has 
always  since  been  used  as  a  public  market 
unda  ordinances  ot  tbe  dty. 

Plabiturs  collect  tbe  stall  feea,of  tiie  mar^ 
ket  fixed  by  the  <«dlnance  of  tbe  dty.  There 
la  no  dispute  ovw  flie  facbB.  The  real  estate 
In  question  Is  owned  by  the  dty,  as  set  out 
in  the  contract  from  which  I  have  Just 
quoted,  and  is  not  subject  to  taxation,  and 
the  plaintiffs  are  andiorlzed  to  cany  w  a 
public  market 

It  is  wtil  settled  that  the  means  emptoyed 
by  a  government  to  carry  on  its  operations 
cannot  be  taxed. 

A  pi^c  market  Is  one  ot  the  liberties, 
privileges,  or  franchises  of  tiie  government 
which  it  can  exercise,  or  tbe  exerdse  of 
which  it  can,  on  reasonable  otmdiUon,  dele- 
gate to  a  private  person. 

Tbe  market  house  In  tbls  case  is  as  public 
and  as  much  under  tlw  dty'a  control  as  if 
owned  in  Us  entirety  and  conducted  expreaa- 
ly  under  dty  authority.  If  there  Is  any  dif- 
ference between  tbia  market  bonse  and  the 
others  conducted  dtaediy  undra  tbe  dty'a  an- 
tbority,  that  difference  has  not  been  called 
to  our  attention.  It  la  therefore  me  of  tbe 
agendes  of  tbe  government  being  a  public 
market  on  public  pnvorty,  and  used  ex- 
duslTdy  for  a  pubUe  purpoae.  To  an  extent 
It  Is  as  modi  of  an  agency  In  thla  case  as 
any  agency  through  which  government  ex- 
erts ita  authority  and  power. 

Thia  maAet  is  imUlc,  and  la  regulated  by 
munldpal  authority  exdnalvely,  and  for  pub* 
11c  purposes,  in  all  respects  as  other  markets, 
exc^t  that  the  stall  fees  are  collected  by  the 
plaintiffs  for  purposes  to  which  we  will  refer 
In  a  moment 

The  power  of  tiie  conndl  to  estsbUsh  pub- 
lic markets  has  never  been  questioned. 
When  thus  established,  it  Is  a  branch  of  tbe 
sovereign  power. 

This  view  recdved  reo^nltlon  In  Morano 
V.  caty,  2  La.  218.  It  was  expresdy  affirmed 
in  City  V.  Lea,  14  La.  Ann.  107,  and  reaffirmed 
In  CHy  of  Mew  Orleans  v.  Faber,  105  La. 
214.  29  South.  607,  63  L.  B.  A.  166,  83  Am. 
St  Bep.  232. 

As  relates  to  bonds,  the  same  doctrine  ms 
laid  down  in  the  Daponte  v.  Board  of  Aa- 
sesBors  case,  35  La.  Ann.  661. 

The  court  having  dedded  that  an  officer's 
salary  Is  not  liable  to  a  tax  In  the  Lea  Case, 
dted  supra,  because  it  was  unconstitutional 
to  tax  tbe  Instrumentality  employed  by  the 
governmmt  to  carry  its  powers  into  execu- 
tion, and  abnllar  views  having  beoi,  in  anb- 
atan«e,  exprnwad  In  the  Daponte  Caae,  I  find 
no  good  ground  upon  which  to  reat  an  «r- 
ceptlon  in  the  case  In  band  to  tbe  doctrine 
announced  In  the  dted  cases  supra. 
In  all  tiiese  cases  the  questlfflr  Involved 
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waE  the  taxation,  rel  non,  of  one  of  the 
Instrumentalities  of  goTemment. 

As  relatea  to  revenue,  the  goTemment  col- 
lects an  amount  for  the  purpose  of  defraying 
its  expenses.  It  Is  not  contemplated  by  any 
law  that  the  government  shall  collect  taxes 
from  its  Investment  made  for  the  purpose  of 
government,  nor  was  It  ever  contemplated 
that  it  could  collect  taxes  on  Its  promises  to 
pay.  The  'matter  Is  oi^nic  In  character. 
The  state  cannot  tax  the  govcrameutal  agen- 
cies of  the  general  government 

On  the  other  hand,  the  general  gOTWDm^t 
cannot  tax  tlie  governing  aguicies  of  the 
state.   C3ooley  (2d  Bd.)  4S3. 

Local  governments  are  as  Indispensable  as 
the  general  government  Each  controls  with- 
in Its  sphere.  They  are  independent  agencies, 
except  lu  so  far  as  made  subordinate.  The 
agencies  of  government  are  not  subject  to 
taxation,  for,  if  they  were,  they  might  be 
destroyed. 

"That  which  was  predicated  as  a  possible 
event  has  been  demonstrated  by  actnal  facts 
to  be  within  the  compass  of  the  power;  and. 
If  considerations  of  policy  were  Important 
It  might  be  added  that,  if  the  state  possesaed 
the  authority  to  tax  the  agencies  of  the  general 
government  they  would  hold  within  their 
bands  a  constitutional  weapon  which  fac- 
tions and  disappointed  parties  would  be  able 
to  wield  with  terrible  effect  when  the  policy 
of  the  national  government  did'  not  accord 
with  tbeir  views,  while,  on  the  other  hand. 
If  the  national  govmiment  possessed  a  cot^ 
responding  power  over  the  agencies  of  the 
state  government  there  would  not  be  want- 
ing men  who  in  time  of  strong  party  excite- 
ment would  be  willing  and  eager  to  resort 
to  this  power  and  means  of  coercing  the  state 
In  their  legislation  upon  the  subject  remain- 
ing under  tbeir  control. 

"Banning  with  the  head  of  the  government 
down  to  the  last  [wlitlcal  subdivision,  in  carry- 
ing out  that  idea,  the  Instramentalitles  of 
government  have  not  heretofore  been  taxed." 
Cooley  on  Constitutional  Limitation. 

I  am  quite  certain  that  there  can  no  where 
be  found  a  well-consIdered  decision  holding 
that  this  principle  can  be  so  far  departed  from 
that  the  municipality  can  tax  all  property, 
however  much  It  forms  part  of  its  government 
agency,  even  to  the  extent  of  taxing  its  own 
Indebtedness,  or,  rather,  as  in  this  case,  the 
very  money  which  it  has  bound  Itself  to  pay 
over  to  those  from  whom  It  holds  j/xoperty 
as  yet  unpaid. 

To  this  point,  I  have  dwelt  upon  the  In- 
strumentalities of  government  and  thehr  non- 
liability to  taxation.  In  that  connection,  I 
do  not  go  any  further  than  to  hold  that  under 
the  dnnunstancet  ot  this  case,  taxes  are  not 
due. 

The  council.  In  order  to  establish  a  public 
market  bought  the  property,  payable  from 
the  stall  fees  of  the  market  collected  during 
a  stated  number  of  yearfc 


This  was  the  stipulated  consideration.  A 
franchise,  uucjuestionabiy,  is  taxable,  and.  If 
tbe  assessments  were  only  of  a  franchise, 
the  plaintiffs  would  be  liable,  but  it  Is  the 
assessment  of  an  amount  which  the  munidpal- 
ity  bound  Itself  to  pay  to  the  transferror. 

If  taxes  can  be  deducted  annually,  why 
not.  In  the  language  of  Judge  Marshal)  in 
tbe  McCulloch  Case.  4  Wheat  316.  4  L.  Ed. 
G79,  exercise  the  power  to  destroy  and  add 
other  burdens  to  be  deducted,  not  in  con- 
templaUon  when  tbe  contract  was  drawn? 
The  amount  that  would  be  taken  by  tbe 
municipality  for  its  taxes  Is  as  much  due  as 
any  of  tbe  amounts  agreed  upon  as  a  con- 
sideration for  the  transfer  of  the  property. 

Suppose,  for  Illustration,  that  one  has  un- 
dertaken to  becOTue  the  owner  of  property, 
and,  to  that  end.  has  bound  himself  to  let 
bis  transferror  have  certain  revenues  tot  a 
certain  number  of  years;  would  he  not  ac- 
quire a  vested  right  to  those  revenues?  Would 
he  l>e  beard  to  impose  new  burdens  and  new 
conditions,  to  the  end  of  decreasing  the  amount 
realized  on  the  revenues  transfei-red?  In  what 
re^ct  can  the  present  case  be  differenced 
from  the  illustration?  The  council  has  un- 
qualifiedly bound  Itself  to  the  payment  of 
this  amount  on  conditions  stipulated. 

If  the  ordinances  are  unreasonable  and  have 
led  to  abuse  of  any  sort,  then  another  ques- 
tion would  arise.  Bnt  there  is  no  such  qoes- 
tion.  So  far  as  I  am  Informed  by  the  record, 
the  transfer  made  by  the  contractor  is  con- 
sidered equal  In  value  to  rights  or  privileges 
received  by  him. 

Imagine,  for  the  sake  of  Illustration,  that 
a  municipality  offered  to  a  ferryman  to  dele- 
gate to  him  the  privilege  of  collecting  a  toll 
over  his  ferry  for  a  year  on  condition  that 
his  boats  (of  considerable  value)  are  to  become 
Its  property.  After  12  months  the  munldpal- 
ity  would  scarcely  claim  a  percentage  on  the 
value  of  the  privilege  (received  by  him  In 
exchange)  for  taxes.  Extend  tbe  time,  and 
tbe  case  Is  very  much  the  same  as  this  case. 

A  private  individual  would  not  be  heard 
to  Impose  new  burdens.  Oovei'omental  func- 
tions should  possess  all  "the  divinity  that 
doth  hedge  about  a  king,"  when  it  becomes 
a  question  of  right  and  of  an  obligation  to 
discharge  a  promise  as  made. 

"The  tax  law  of  the  state  applies  to  per- 
•sons,  not  to  municipalities  exercising  In  dif- 
ferent degrees  the  sovereignty  of  the  state." 
Desty,  vol.  1,  p.  48. 

True  it  is  that  the  public  market  contractor 
has  no  property,  no  business,  no  right  no 
guaranty  whatever  as  to  reimbursement  This 
was  all  understood  at  tbe  date  of  the  contract, 
but  not  a  word  was  said  about  taxes  not  de- 
manded until  a  date  comparatively  recent  and 
this  without  an  amendment  to  the  tax  statute 
to  that  end. 

Lastly,  if  this  right  which  the  dty  has 
transferred  for  tbe  sake  of  owning  a  market 
bouse  is  not  exempt  from  taxation,  bow  oomes 
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tt  QiRt  iht  land  Itself  and  the  market  are  to 
enjoy  the  ezmnptlm?  The  land  cannot  well 
be  held  ezoupt  tmn  taxation.  If  It  doea  not 
belonc  to  the  dty.  If  It  be  owned  hj  the  ett7, 
Oie  conaddoatloii.  nntll  paid,  la  entitled  to 
eiemptton.  The  city  haa  transferred  a  liber- 
ty or  license  aa  a  consideration  tm  tbe  prop- 
erty. The  mnnldpallty  Is  wtthont  right  to 
lessen  the  price  by  Imposing  a  tax.  The  de- 
fendants  hare  a  vested  right  to  fhB  whole  ^Ice 
from  the  munldpallty. 
I  req)ectfnU7  dissent 

CUft  LiL  BSI) 

No.  14,257. 

ROOHBBLAVB  MARKET  00..  Limited.  T. 
CITY  OF  NEW  OBLHANS  et  al. 

<8apreme  Court  of  LonlsIaDa.    Feb.  2, .  190S.) 

TAXATION  OP  FRANCHISE— ASSESSMENT— KX- 
BHPTIONS-APPBAL-JURISDICTION. 

1.  In  estimatios  the  value  of  a  franchise,  tbe 
eaniing  capacity  of  the  franchise  is  the  proper 
baeiB  to  adopt. 

Twelve  per  cent,  Is  a  fair  basis  on  which  to 
capitalize  the  earnings  of  a  market  franchise 
for  tbe  purpose  of  tax  assessment. 

2.  For  the  reasons  assigned  in  the  case  of 
Uaestri  T.  Board  of  Assessors,  34  Sonth.  658. 
this  day  decided,  the  market  franchise  inrolved 
in  this  case  is  AeM  not  to  be  exempt  from  taxa- 
tion, bnt  the  market  property  itself  la  held  to 
bo  BO  exempt. 

On  Rehearing. 

8.  Where  tbe  validity,  under  tbe  law  or  con- 
stitution, of  au  assessment  is  not  st  issue,  and, 
therefore,  the  suit  presents  no  question  of  the 
legality  or  coostttntlonality  ot  a  tax  of  which 
(he  assessment  is  the  predicate,  and  the  rate 
ot  taxation  calculated  tm  the  amount  of  assess- 
ment (to  reduce  which  Is  the  object  of  the  suit) 
shows  a  sum  In  taxes,  for  the  year  in  which 
and  for  which  the  assessment  Is  returned,  un- 
der the  minlmnm  jurisdictional  Ifanlt  of  this 
Oomt,  the  appeal  will  be  dismlsBed. 

<SyIIabns  by  tbe  Oourt) 

Appeal  from  Otrll  District  Oonrt.  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  the  Rocheblave  Market  Company, 
Limited,  against  the  dty  tit  New  Orleans 
and  others.  Judgment  for  plaintiff,  and 
defendants  appeal  Dismissed. 

Henry  Garland  Dnprft,  Asst  City  Atty..  for 
appellant  dty  of  New  Orleans.  Edward  K. 
Skinner,  for  appellants  State  Bfnrd  of  Aa- 
aesBora.  Francis  Charles  Zadiarie,  for  ap- 
pellant tax  collector.  Clegg  A  Qnlntero 
(Prank  Zengel  end  Hogh  8.  Satbon,  of  coun- 
sel), for  appelleew 

PROVOSTT,  J.  For  the  reasons  assigned 
In  the  decision  this  day  banded  down  In  tbe 
case  of  C.  N.  Maestri  t.  Board  ot  Assessors. 
84  Sontb.  668,  It  Is  held  that  tbe  market 
firancbiae  Involved  In  the  Instant  case  ia  not 
exempt  from  taxation,  bnt  13mt  tbe  market 
property  Is. 

In  estimating  tbe  value  of  the  franchise 
In  qnestion,  the  board  of  assessors  adt^ted 
u  ■  tuiM  ttw  earning  capacity  at  tbe  Cnu- 


chlse.  Thla  ynm  in  accordance  vtm  botb 
section  28  of  Act  170  of  1898,  and  tbe  de- 
clslons  of  this  court  New  Orleans  &  G.  B. 
Oa  T.  Olty  of  New  Orleans,  44  La.  Ann. 
10S8,  11  Sooth.  687;  Crescent  CII7  R.  Go.  t. 
City  Qt  New  Orleans,  44  Im.  Ann.  1065.  11 
South,  asij  New  Orieans  City  &  K  R.  Go. 
T.  City  of  New  Orieans,  44  La.  Ann.  1057, 
11  South.  820;  In  re  Wallace,  SI  La.  Ann.  835; 
St  Charles  St  Q.  R.  Gase,  48  La.  Ann.  1157, 
20  South.  670.  They  took  the  net  earnings 
of  the  franchise,  and  capitalised  same  on  a 
basis  of  12  per  cmt  We  are  not  favored 
with  any  evidence  or  argument  going  to 
show  that  this  was  not  a  fair  estimate. 

It  iM  therefore  ordered,  adjndged,  and  de- 
creed that  the  Jndgm«at  appealed  from  be 
set  aside,  and  that  the  pbdntHTs  suit  be  dls- 
mfased,  with  costs  In  both  courts. 

BRBAUX,  J.,  dissents  In  this  case  for  Oie 
reasons  assigned  by  him  In  the  case  of  a  N. 
Maestri  v.  Board  of  Assessors  et  aL  (No. 
14,259  on  the  docket  of  this  conrtt  84  Bonth. 
668. 

On  Rehearing. 

BLANGHARD.  J.  By  t^nlon  and  de- 
cree heretofore  banded  down  at  tbe  pres- 
ent term  of  court,  the  main  question  present- 
ed In  this  cause  was  determined  against  the 
plaintiff,  reversing,  in  so  doing,  tbe  Judg- 
ment appealed  from,  and  holding  the  fran- 
chise held  by  plaintiff  company  to  be  tax- 
able, and  sustaining  tbe  valuation  at  which 
the  same  bad  been  assessed  for  taxation,  to- 
wit:— ¥30,000.00. 

Afterwards,  on  application  made,  a  re- 
hearing was  granted  on  the  qnestion,  solely, 
of  reduction  of  assessment,  which  bad,  in 
the  lower  court  been  covered  by  the  alter- 
native prayer  of  the  petition  filed  by  plaintiff. 

Tbe  case  is  now  before  us  on  such  rehear- 
ing. 

Counsel  for  tbe  Board  of  Assessors  suggest 
the  want  of  Jurisdiction,  ratione  materice,  in 
this  Court  Their  ccmtentlon  Is  that  the  form- 
er Judgment  of  tbe  court  herein  being  res 
Judicata  in  so  far  as  the  legality  of  the  tax 
sought  to  be  enforced  is  concerned,  and  this 
rehearing  having  been  granted  solely  for 
tbe  purpose  of  considering  whether  Uie 
amount  of  tbe  assessment  is  equitable,  the 
matter  at  issue,  the  sum  Involved,  the  thing 
In  controversy,  Is  below  the  minimum  juris- 
dictional limit  of  this  court 

True  it  la  that  the  validity  vel  non  nnder 
tbe  law,  of  an  assessment  for  taxation  is  not 
now  at  Issue  In  the  case.  On  that  issue  the 
case  has  gMie  against  the  plalntiffB. 

True  It  is  that  the  sole  remaining  qnestion 
left  open  is  as  to  tbe  true  amonnt  at  which 
the  plaintiff  company's  franchise  should  be 
assessed  for  taxes  for  the  year  1901. 

And  tme  It  la  that  tbe  assessment  beliig 
9tOjOOMK  tiie  nto  oC  taxation  (»  Uttto  leas. 
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all  told,  three  per  cent.)  ealcolated  there- 
on ihowB  a  resnlt,  as  the  amount  of  taxes 
doe  on  micb  aBsessment  for  1901,  far  below 
the  minimum  jarlsdtctlonal  limit  of  the  court 

TblB  being  bo  the  court  Is  without  Juris- 
diction to  pass  upon  the  questlcm  now  at 
issue,  and  Its  former  decree  was,  In  that 
respect,  erroneous. 

See  Zefgler  y.  Board  of  Assessors,  107  La. 
572,  82  South.  67.  and  authorities  there  cited. 

The  plaintiff  cumulated  two  causes  of  ac- 
tion in  one  petition— one  contesting  the  Tal- 
Idlty  of  the  assessment  Itself,  raising  the 
question  that  whatever  rights  the  company 
had  In,  to  and  under  its  ccHitract  with  the 
Cfty  of  New  Orleans  relating  to  the  Roche- 
blare  Market,  the  same  were  not  subject  to 
assessment  and  taxation;  the  other  that,  If 
It  should  be  held  such  rights  were  taxable, 
then,  in  the  altematlTe,  that  the  assessment 
placed  on  same  was  and  Is  excessive. 

The  suit,  therefore,  in  Its  first  cause  of  ac- 
tion challenged  the  legality  Itself  of  the  tax 
sought  to  be  enforced  and  this  being  so, 
this  Court,  under  article  86  of  the  Ccngtl- 
tutlon,  had  Jurisdiction  without  regard  to 
the  amount  InTolved. 

But  its  second  cause  of  action— which  re- 
mained dormant  pending  decision  on  the  flrst 
cause  of  action,  and  only  became  of  conse- 
quence and  active  after  decision  against  the 
plaintifT  on  the  flrst—presenting  no  Issue  of 
the  legality  or  constitutionality  of  a  tax,  and 
the  thing  In  contestation  being  below  two 
thousand  dollars,  this  Court  has  no  Juris- 
diction to  entertain. 

It  was  stated  at  the  argument  that  an 
appeal  on  this  branch  of  the  case  was, 
through  abundant  caution,  taken  to  the  Court 
of  Appeal  for  the  Parish  of  Orleans  at  the 
same  time  the  appeal  was  taken  here,  and 
that  said  appeal  Is  now  pending  there. 

It  Is,  therefore,  ordered  that  the  appeal 
herein,  In  so  far  as  the  same  is  now  pending, 
be  dismissed  at  the  costs  of  the  plainttfT, 


leaving  this  controversy  over  tte  amount  at 
which  plaintiff  company's  franchise  for  Qie 
year  1901  should  be  asarased  to  be  determin- 
ed the  Oonrt  of  Appeal  for  the  Ptrlab  oi 
Orieau 


010  La.  EH) 

No.  14,256. 

THIRD  DISTRICT  MARKET  CO.,  Limited, 
V.  BOARD  OF  ASSESSOES  et  al.» 

(Supreme  Court  of  Louisiana.    Feb.  2,  1903.) 

Appeal  ^m  Civil  District  Conrt,  Pariah 
of  Orleans;  John  St.  Paul,  Judge. 

Action  by  the  Third  District  Maricet  Com- 
Ewny,  Limited,  against  the  t>oazd  of  eiaess- 
ors  and  others.  Judgment  for  plaintlif.  De- 
fendants appeal.  Reversed. 

Edward  K.  Skinner,  for  appellant  board 
of  assessors.  Francis  Charles  Zacharle,  for 
appellrnt  state  tax  collectors.  Henry  Gar- 
land Duprfl,  Asst.  City  Atty.,  for  appellant 
dty  of  New  Orleans.  Frank  Zengel,  Clegg  A 
Qidntero.  and  Hugh  8.  Suftuni,  tm  appellee. 

NIOHOLLS,  G.  J.  For  the  reasons  assign- 
ed In  the  opinion  of  the  court  this  day  Iiand- 
ed  down  in  the  case  of  O.  N.  Maestri  v. 
Board  of  Assessors  et  aL  (No.  14,259  on  the 
docket  of  the  court)  84  South.  61^8,  It  Is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  avoided  and  revok- 
ed, and  that  the  demand  of  the  plaintiff 
companj  be  rejected,  at  its  costs  In  both 
courts. 

BREAUX,  J.,  dissents  In  this  case  for  tbe 
reasons  assigned  by  blm  In  the  case  of  C. 
N.  Maestri  v.  Board  of  Asacasort  et  al.  (No. 
14,269  on  tbe  docket  of  this  courO  M  Sontb. 
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(UO  La.  US) 

No.  14,2C& 

SUBTTBBAN  UARKSTT  GO^  Limited.  T. 
BOABD  OF  AS8SSS0B8  et  aL*- 

(SniweiQ*  Court  ot  LooUdaiuL   Feb.  2,  1008.) 

Appeal  from  OItU  District  Gamt,  Partita  of 
Orleans;  John  St.  Paul,  Judge. 

Action  by  tbe  Snbnrban  Market  Company, 
Limited,  against  tbe  board  of  assessors  and 
others.  Judgment  for  plalntUE,  and  defend- 
ants appeAh  Berorsed. 

Sdward  K.  Bklnner,  for  appellant  board 
ot  asaesBors.  Francis  Obarlea  Zacbarle,  for 
appellant  tax  collectora.  Henry  Garland  Dur 
prfi,  Aast  City  Atty.,  for  appellant  city  of 
New  Orleans.  Hugh  B.  Bntbon,  Frank  Zen- 
gel,  and  Olegg  &  Qulntero,  for  appellee. 

BliANOHABD,  J.  For  reastms  assigned 
in  tbe  opinion  of  tbe  Court  this  day  banded 
down  In  tbe  case  of  0.  N.  Maestri  t.  Board 
of  Aaaeaaors  et  aL  (So.  14,268  tm  tbe  docket 
of  tbe  Court)  84  Soatb.  698,  It  is  ordered,  ad- 
Jn^ed  and  decreed  tbat  tbe  Jodgment  ap* 
pealed  ftom  be  arolded  and  rerersed,  and 
tbat  the  demand  of  the  plabitlff  corporatloQ 
be  rejected  at  its  coats  In  botb  conrta, 

BBBAtTX,  J.,  dissents  in  this  case  for  tbe 
reasons  assigned  by  bim  In  tbe  case  of  C. 
N.  Maestri  t.  Board  of  Assessors  et  al.  (No. 
on  tbe  docket  ot  tbls  court)  34  Soutb. 

86a 


(UO  La.  634) 

No.  14.12S. 

SOHWABTZ  r.  NBW  OBLSIANS  ft  0.  B. 
GO. 

(Snpreoifl  Conrt  of  Lonisbtna.   Not.  17,  1902.) 

8TBBBT  RAILROADS— INJDBT  TO  PBDE8TBIAN 
— PROXIUATa  CAUSB-NSaUOBNCEL 

1.  ArtioD  BODDdiug  lo  damages  for  pereoDal 
injuries  incarred.  Facts  and  cIreamstaDces 
make  oat  a  case  of  coatributory  negligence 
barring  plaintiff*?  recovery. 

On  Reheariug. 

2.  Finding  himself  between  two  street  cars 
upon  a  crossing,  plaintiff  held  his  gronnd.  A 
cnrre  Id  the  car  tracks  began  where  he  stood. 
On  entering  this  carve,  the  car  In  front  of  him 
developed  a  lateral  motion,  and  squeezed  him 
against  the  other  car.  Although  he  had  lired 
in  New  Orleans  all  his  life,  and  presumably 
was  as  familiar  as  anybody  with  this  croesiog. 
be  did  not  know  of  this  lateral  movement,  and 
<iid  not  guard  against  it,  which  he  could  easily 
bare  done,  and  had  ample  opportonity  to  do,  as 
the  cars  at  one  moment  were  statioDan,  the 
one  taking  on  passengers  and  tbe  other  letting 
a  wagon  go  by.  Under  these  circumstances, 
Aeld,  that  this  anexpected  lateral  mov«nent 
of  tbe  car  and  the  act'  of  plaintiff  in  remaining 
between  tbe  cars  were  the  proximate  causes  of 
the  accident. 

3.  The  car  behind  plaintiff  would  have  pass- 
ed on,  and  would  not  hare  been  there  to  act 

•BAesilag  denied  Hay  U,  IML 


as  a  waU  for  plaintiff  to  be  pressed  against.  It 
it  had  not  msde  an  emergency  stop  to  avoid 
striking  plaintiff,  who  had  negligently  passed 
too  close  ahead  of  it.  Beld,  this  negligence  of 
plaintiff  Id  passing  too  close  ahead  of  this  car 
was  not  a  proximate  cause  of  the  accident,  it 
b^ng  disconnected  Judicially  from  tbe  accident 
by  tne  deliberate  act  of  the  plaintiff  himself  in 
choosing  to  remain  between  the  cars  and  the 
deliberate  act  of  tbe  car  company  in  so  run- 
ning its  cars  upon  tbe  crossing  as  to  create  a 
danger  by  which  pedestrians  upon  tbe  crossing 
might  be  overtaken  unawares. 

4.  The  act  of  tbe  car  company  in  creating 
upon  one  of  the  meet  frequented  crossings  of 
the  city  of  New  Orleans  an  insidious  danger, 
when  It  conld  have  avoided  doing  so  by  not 
permitting  the  cars  to  pass  each  other  upon  tbe 
crossing.  Is  A«Id  to  coDstitote  actionable  negli- 
gence. 

Blanchard,  J.,  dissenHng. 
(SyUabus  by  ths  Court) 

Appeal  from  Civil  District  Conrt,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Joseph  Schwartz  against  tbe 
New  Orleans  &  CarroUton  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff apjieala.  Revised. 

McGloBkey   ft  Benedict,   tor  appellant 
Dart  ft  Keman,  tor  appellee. 

BLANCHARD,  J.  Tbe  plaintiff  appeals 
from  a  Judgment  rejecting  his  d^and  for 
damages  for  personal  injuries  sustained  In 
coneeqnence  of  l)ecomlng  pinioned  or  squeez- 
ed between  two  ot  the  cars  of  defendant 
company  at  tbe  Intersection  of  Baronne  and 
Canal  Streets  In  tbe  City  of  New  Orleme. 

Negligence  is  charged  against  defendant  for 
having  so  constructed  its  tracks  that  there 
Is  not  Bufflctent  space  or  room  at  tbat  point 
between  passing  cars,  when  swinging  in  or 
ont  of  the  curves  In  tbe  tracks,  for  a  man 
to  stand  in  safety,  or  to  ^trlcate  himself 
If  caught  between  tbe  cars. 

It  is  averred  tbat  this  was  known  to  the 
company,  but  not  within  tbe  knowledge  of 
tbe  plaintiff;  tbat  in  standing  In  tbe  space 
between  tbe  tracks  to  allow  one  car  to  pass 
another  he  bad  tbe  legal  right  to  presume 
the  company  had  provided  aofflcient  room 
to  ensure  bis  safety — the  place  being  a  pub- 
lic crossing;  and  that  since  the  accident  was 
one  reasonably  to  be  anticipated  by  tbe  de- 
fendant, ite  failure  to  provide  against  ttte 
same  consUtntes  gross  negligence. 

A  supplemental  petition  charges  the  mo- 
tomeer  operating  one  of  the  cars  with  negli- 
gence as  well  as  want  of  skill;  tbat  be 
should  not  have  attempted  to  run  his  car 
past  wbo'e  plaintiff  was,  seeing,  as  be  must 
have  seen,  tbe  situation  in  which  plalntlfl 
was  placed;  that  he  fthe  motorman)  knew, 
or  should  have  known,  that  the  body  of  the 
car  engaging  the  curve  at  that  point  would 
swing  towards  the  left,  where  plaintiff  was 
standing  with  ids  back  against  the  other 
car  and  nnable  to  recede. 

The  answer  la  a  general  denial,  witb  tbe 
plea  that  It  tba  plaintiff  was  injured  aa 
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claimed  by  him  It  was  ttaroi^ta  bis  own  faidt 

and  want  of  care. 

The  drawing  herewith  presented  accurate- 
ly dejdctB  the  location  of  the  street  railway 
tracks  at  the  point  of  Intersection  between 
Canal  and  Baronne  streets,  and,  also,  with 
sufficient  accuracy  the  location  of  the  can 
at  the  time  of  the  accident. 


U 

u 


Looking  at  the  drawing  or  plat  from  the 
southward,  the  car  on  the  left  had  Just 
turned  Into  Baronne  street  from  Canal  and 
was  either  stationary  at  the  time  of  the  acci- 
dent or  was  moving  up  Baronne  (which  Is 
towards  the  south)  very  slowly. 

The  car  on  the  right  had  Just  come  down 
Baronne  and  had  turned  Into  the  curre  on 
its  way  to  the  neutral  ground  on  Canal 
street,  thence  towards  the  rirer.  It,  too,  wna 
running  Tery  slowly. 

It  wUl  be  observed  the  car  comli^  Into 
Baronne  had  emerged  from  the  curve  and 
was  on  the  straight  track,  while  that  going 
Into  Canal  had  passed  out  of  the  straight 
track  cm  which  it  had  been  mnnlng  and  bad 
entered  the  curre. 

The  tracks  on  Baronne  street  are  parallel 
and  four  feet  apart,  but  as  they  pass  out 
of  the  foot  of  Baronne  street  into  Canal 
street  the  curvature  of  the  track  on  the 
right  Is  sharper  and  aborter,  bo  that  It  falls 
away  from  the  other  track,  and  the  two  do 
not  again  become  parallel  nntil  the  neutral 
ground  of  Canal  street  Is  reached,  where  one 
of  the  tracks  extends  along  one  side  of  it 
and  the  other  along  the  other  side  of  It. 
The  paralld  tiiere  is  a  wide  one. 

The  track  on  the  right  begins  Its  curve 
In  Baronne  street  Just  before  passing  out 
into  Canal  street,  while  tbe  one  on  the  left 
passes  Into  Canal  street  before  beginning 
to  curve. 

The  result  of  this  la  that  vh««as  the 
tracks  are  four  feet  apart  where  the  curva- 


ture of  the  one  on  the  right  begins,  the  space 
rapidly  widens  as  It  (the  track  on  the  right) 
turns  away  to  the  near  side  of  the  neutral 
ground  on  Canal  street,  leaving  the  track  on 
the  left  to  describe  a  more  gradual  curva- 
ture to  the  far  side  of  the  neutral  ground. 

The  track  on  tbe  right  Is  the  one  that  cars 
coming  down  Baronne  street  and  which  go 
along  Canal  street  towards  tbe  river  use, 
while  the  one  on  the  left  Is  used  by  cars 
coming  badE  firom  the  river  along  Canal 
street  and  thence  up  Baronne  street 

In  tbe  forenoon  of  the  day  of  the  accident 
the  plaintiff  vfas  walking  along  the  ban- 
quette of  Canal  street  going  in  the  direction 
of  the  river.  Beaching  Baronne  street  at  its 
Intersection  with  Canal,  he  observed  three 
cars  coming  along  the  curve  of  the  track 
nearest  to  him  on  their  way  np  Baronne 
street  They  were  near  together  and  he 
waited  for  two  of  them  to  pass,  and  then 
stepped  across  the  track  Immediately  in 
front  of  tbe  third  car.  He  was  walking 
fast;  the  car  moving  slowly.  The  motor- 
neer  of  the  car,  seeing  the  man  In  such  dan- 
gerous proximity  to  the  front  of  bis  car  and 
It  moving,  applied  his  brakes  and  bronght 
his  car  to  a  sudden  stop,  at  the  same  time 
ezclRlmbig  to  the  man>-"Look  out;  do  you 
want  to  be  killed." 

Just  at  that  moment  a  car  was  coming 
down  on  the  other  track  (which  Is  the  track 
on  tbe  right  In  the  plat).  PlalntUf  contends 
this  car  had  not  yet  reached  the  p<^t  on 
its  track  opposite  where  he  stood,  but  ma 
some  eight  or  ten  feet  up  tbe  track  to  his 
right,  and  that  there  was  nothing  to  pre- 
vent the  motomeer  of  the  car  from  seeing 
him  had  he  been  looking  ahead  of  his  car. 

Defendant  contends  that  as  plaintiff  cross* 
ed  the  first  tratA  ahead  of  tbe  car  whose 
motomeer  called  to  bim  to  look  out.  the  car 
on  tbe  second  track  was  opposite  him,  Ite 
forward  dash  board  having  already  passed 
the  point  where  plalntlfl  emerged  Into  the 
neutral  ground  between  tbe  tracks,  and  that 
In  consequence  the  motomeer  of  that  car  did 
not  see  him  at  all  nntll  after,  the  accident. 

The  preponderance  of  testimony  seems  to 
sustain  defendant's  veraton. 

Having  passed  the  first  track  and  encoan- 
tering  the  car  on  the  second  track,  plaintiff 
stood  still  on  tbe  neutral  ground.  He  was 
at  the  usual  crossing,  at  a  point  on  a  pro- 
longation of  the  center  line  of  the  banquette. 
Had  the  tracks  been  parallel  there,  he  would 
have  been  in  no  danger.  He  might  bave 
found  himself  In  "close  quarters,"  bat  still 
tbe  cars  would  have  passed  each  other  with- 
out harming  him. 

But  tbe  curvature  of  tiie  trade  to  the  right 
(the  one  he  was  then  seeking  to  cross)  bad 
already  begun,  and  the  car  upon  It  enter* 
Ing  the  curve,  swung,  as  Is  usual,  oa  ita 
trocks,  the  rear  end  thereof  extends  over 
into  tbe  space  between  tbe  tracks. 

At  that  moment  the  plalntlfl  stood  irltti 


Digitized  by 


Google 


8CHWABTZ  T.  MEW  OSLBANS  ft  a  B.  OO. 


669 


Ms  back  to  tlie  car  on  the  otber  track,  sod, 
so  standing,  was  caught  between  the  cars. 
With  the  rear  end  of  the  passing  car  thus 
extending  over  by  reason  of  the  car  being 
on  the  curve  of  the  track,  there  was  not 
left  space  enough  for  plaintUTs  body  be- 
tween the  cars,  and  he  was  squeezed  or 
mashed,  and  quite  seriously  Injured. 

ifuKn(7— Plaintiff's  conduct  was  not  that 
of  a  prudent,  cautious  man.  He  was  young, 
active,  strong — given  to  athletics.  He  did 
not  doubt  his  ability  to  successfully  pass 
In  front  of  the  car  going  up  Baronne  street, 
and  he  did  so,  though  In  the  act  he  cansed 
a  premature  and  sudden  stoppage  of  tbe  car. 
It  was  due  to  stop  above  the  crossing,  some 
twenty  feet,  perhaps,  t)eyond  where  plain- 
tiff forced  It  to  stop,  which  Is  immediately 
at  and  on  the  crossing. 

The  proper  thing  for  him  to  have  done 
was  to  let  the  car  pass  before  attempting 
to  cross.  .  So  close  was  he  to  the  car  -In 
passing  in  front  of  it  that  tbe  motomeer,  by 
leaning  over,  could  have  taken  bis  bat  from 
bis  bead.    Buch  is  the  teetlmony. 

Conceding,  as  contended  for  by  plaintiff, 
ttuit  he  had  the  right  to  be  w  tlie  particular 
■pot,  Tls:— apon  the  neutral  ground  between 
tiie  tratAs  at  tlie  street  crossing  for  pedes* 
trlana,  It  waa  Impmdence  to  occupy  the  posi- 
tion Just  at  tbe  moment  he  did  considering 
tbe  environment  thai  existing. 

Be  got  hlmM^  Imi^nidently  into  ttie  iltna- 
tlon  in  the  aoin  that  he  alone  was  roqion- 
■Ible  for  It  Having  pot  himself  there,  It  was 
Incumbent  npon  blm  to  extricate  blms^f 
fkom  It  M>  aa  to  aroid  injury  if  there  was 
n  way  reasonably  and  practically  open  to 
him  to  do  so.  , 

Tbat  atte  was  a  way,  ssaus  clear.  The 
outgoing  car,  turning  <hi  the  cure,  was, 
aa  seen,  moTlng  slowly.  It  was  going  no 
faster  than  a  man  conid  walk  at  a  moderate 
gait 

AU  the  plaintiff  ha^.  to  do  to  escape  being 
pinioned  between  the  cars  was,  as  he  real- 
ized or  should  have  realized  the  danger,  to 
walk  down  tbe  side  of  tbe  stationary  car.  In 
front  of  which  he  had  just  passed,  towards 
Cbnal  street  This  would  have,  within  a  few 
feet  broogbt  blm  to  a  space  between  the 
cars  wide  moi^h  to  ensnre  abscdute  safety, 
for,  as  se^  <xi  the  plat  the  track  on  the 
right  In  engaging  the  curve  as  It  debooches 
Into  Oanal  street  rapidly  tells  away  from 
ttie  track  on  the  left 

A  man  who  was  agUe  enough  to  sprint  It 
■cross  the  first  track  so  close  to  the  car 
moving  upon  it  that  the  motomeer  coold 
tonch  him,  was  agile  enough  to  sprint  It  down 
tbe  side  of  the  car  to  escape  the  iwlnglnf 
end  ftf  flie  car  on  the  othn  track. 

T7e  pass  no  opinion  upon  the  qoestlon 
lalsed  plaintift  that  It  was  negligence  In 
tbe  car  company  to  operate  can  so  large  upon 
tti  tiacks  tbat  at  curves  there  is  not  snflteient 
■lasrsncs  vacs  to  enable  a  man  to  stand  In 


safety  between  the  tracks.  It  Is  not  neces- 
sary to  pass  upon  It  Even  conceding  the 
contention  of  the  plaintiff  In  this  regard 
the  case  is  against  bim  because  of  his  own 
contributory  negligence;  his  failure  to  use 
the  means  of  escape  at  hand  to  avoid  injury. 

With  regard  to  the  contention  that  the 
car  tracks  are  placed  too  near  together,  a 
sufficient  answer  Is  they  are  placed  where 
the  City  of  New  Orr^aus,  in  granting  or  sell- 
ing the  franchise,  required  them  to  be  placed. 

We  do  not  find  It  is  estabUsbed  by  the  testi- 
mony that  the  motomeer  of  eitb»  car  was 
guH^  of  any  negligence.  But  even  if  one 
or  the  other  waa,  or  both  were,  idaintiff  Is 
debarred  from  recovery  by  the  facts  and  dr- 
cnmstances  above  detailed  constltnting  neglt- 
gence  on  his  own  part  which  is  held  to  bavi* 
been  the  proximate  canse  of  the  injury  he 
suffered. 

The  judgment  aiqiiealed  from  Is  fomid  cor> 
rect  and  the  same  la  affirmed. 

PBOVOSTY,  J.,  dissents,  holding  that  as 
the  tracks  on  which  the  two  cars  wwe  run- 
ning ^r&e  not  convergent  the  jdalntlfl  had 
no  reason  to  suspect  that  the  space  betwem 
the  cars  would  become  less;  and  that  Ibere- 
fore,  the  coming  together  of  the  two  cars 
was  In  the  nature  of  a  trap;, 

On  Behsarlng. 

(June  8,  190B.; 

FBOVOSTY,  J.  On  being  released  from 
jury  duty  at  the  criminal  district  court  tbe 
plaintiff  walked  to  Oanal  street  and  then 
along  the  upper  sidewalk  of  Canal  street  In 
the  direction  of  the  river.  It  was  at  11 
o'clock  of  a  sunshiny  day  in  March.  On 
reaching  Baronne  street  he  found  the  cross- 
ing congested  with  street  cars,  vehicles,  and 
pedestrians.  He  waited  for  two  cars  to  go 
by  tbat  were  passing  from  Oanal  street  at 
his  left  into  Baronne  towards  his  right  or 
uptown,  and  then  ventured  to  cross  in  front 
of  the  third  car,  ahead  of  which  there  was 
a  clearance.  Being  a  young  man  In  the  full 
possession  of  all  his  faculties— In  fact  an 
athlete— and  confident  of  bis  ability  to  keep 
out  of  reach  of  the  car,  which  was  moving 
at  what  the  motoi-man  describes  as  "a  slow 
walk,"  he  did  not  dart  across  the  track, 
but  walked  across.  His  movement  although 
rapid,  must  have  had  about  It  an  appearance 
of  unusual  deliberation,  for  tbe  motorman, 
though  acciutomed,  as  he  himself  says,  to 
seeing  a  great  many  men  cross  his  car  In  the 
same  way,  put  on  his  brake  for  an  emergency 
stop,  and  hallooed  to  him,  as  he  was  step- 
ping off  the  track,  "Look  onti  Do  yon  want 
to  get  killed?**  Baronne  Is  a  double-tradt 
street  On  tbe  second  track— tbat  in  front 
of  Schwarte  after  be  had  crossed  the  flrst— 
a  car  going  in  tbe  direction  of  Canal  street 
or  downtown,  had  at  that  moment  either  al- 
ready Intercepted  tbe  path  of  Schwarta,  vc 
waa  tai  tbe  act     dtODg  to.  Schwarta  asys 
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tbe  ktter,  and  tiie  motorman  of  tiie  car  and 
another  wltneas  (Stockley)  aay  the  former. 
Be  that  as  It  may,  Schwartz's  prosi^ees  acroBs 
the  street  was  Intercepted*  and  he  found 
lilmBelf  on  the  neatral  ground  between  the 
two  cars,  the  front  part  of  uptown  car,  ahead 
of  which  he  had  passed,  having  gone  on  be- 
yond him  before  coming  to  a  final  atop;  and 
the  other,  ae  downtown,  car  having  come  In 
to>nt  of  him.  Canal  and  BarcHme  streets  be* 
ing  at  right  angles,  the  tracks  In  passing 
from  the  one  street  Into  tba  other  describe 
a  carve,  and  as  one  of  them  goes  to  tbe  far 
Bide  of  Canal,  which  is  a  very  wide  street 
and  tbe  othw  to  llie  near  i^e,  the  curve 
of  one  is  much  wider,  so  tiiat  the  two  tra<^ 
fall  away  from  each  other,  their  divergence 
beginning  at  a  p<Aat  about  three  feet  from 
tbe  property  line  on  the  Canal  street  side. 
Had  it  not  been  for  this  divergence,  Schwartz 
could  not  have  stood  between  the  cars,  tbe 
space  between  them  when  on  the  paralld 
portion  of  the  track  b^ng  only  10  inches. 
At  the  place  where  be  stood,  suppodng  that 
he  stood  at  a  point  In  the  center  of  tiie  pro- 
longation of  the  sidewalk,  as  he  testifies  he 
did,  the  space  between  the  cub  was  16  inches. 
Three  feet  further  to  his  left  the  space  In- 
creased to  21  inches,  and  so  on,  Increasing  by 
an  accented  ratio.  Therefore^  if  be  bad 
suspected  tbe  danger  he  was  in,  he  could 
have  saved  himself  by  sidling  to  tbe  left 
towards  Canal  in  the  direction  of  the  widen- 
ing of  the  space  between  the  cars.  Bebg 
asked  why  he  stood  deliberately  in  this 
posltUm  betweoi  the  two  cars,  he  answered 
he  tiiought  he  had  room.  Being  asked  wheth- 
er be  bad  ever  done  this  before,  be  answered 
be  had  dtme  so  on  the  neutral  ground  <m 
Oanal  street  While  he  thus  stood,  the  car 
back  vt  him  bad  come  to  a  final  irtop,  and 
w^s  stationary.  The  ear  in  front  of  him  had 
entered  the  curv^  and  was  moving  towards 
Canal  street.  ThUf  car  being  very  long,  and 
the  curve  diaip,  the  rear  end  of  the  car 
swung  outward  from  the  track  and  squeeied 
him  against  Qie  other  car  behind  him,  in- 
juring him  very  severely,  crushing  bis  breast 
bone,  and  coming  very  near  killing  him.  For 
this  injury  he  brings  the  presoit  suit  in  dam- 
ages. 

Defendant  answers  by  a  general  denial 
and  by  a  special  plea  that  tbe  plalntlflF  was 
Injured  through  his  own  fault,  gross  want 
of  care  and  ne^lgmce. 

From  the  fact  that  the  motorman  put  on 
bis  brake  for  an  emergency  stop,  it  Is  evl- 
dent  that  S^wartx  either  passed  too  dose 
to  the  car  or  was  too  deliberate  in  bis  move- 
ments, either  of  which  was  negligence  on  his 
part  His  counsel  concede  that  if  he  had 
been  injured  by  this  first  car,  be  would  have 
lieen  cut  off  from  recovery  by  bis  contribu- 
tory negligence.  The  first  question,  there- 
fore, must  be  whether  this  negligence  was 
one  of  the  Juridical  causes  of  the  accident 
If  it  was,  further  Inautry  Is  unnecessary. 


Am  already  stated,  be  might  have  saved 
himself  by  moving  towards  the  left  where 
the  space  was  widw,  and  be  did  not  do  so 
because  he  thought  be  was  safe  whow  be 
stood.  The  inunedlate  cause  of  his  tiaiveu- 
tng  to  be  between  the  cars  at  the  moment 
of  their  coming  together,  thwefore^  was  not 
bis  having  ventured  to  cross  ahead  of  the 
ear,  but  his  having  decided  to  hold  his 
ground  where  be  stood.  He  does  not  pre- 
teoA  to  say  tliat  be  was  not  entlraly  self- 
possessed,  apd  could  not  have  gotten  out 
from  between  the  cars  if  he  bad  chosen  to 
do  so;  on  tbe  contrary,  he  says  expressly 
tbat  be  remained  there  because  be  did  not 
tiiink  be  was  In  danger.  The  fact  is  that 
the  car  mate  a  stop  in  front  of  him  to  let 
a  wagon  go  1^,  and  tbe  other  car  was  tak- 
ing on  passengers,  bo  tbat  for  a  mom«it  he 
stood  between  two  stattonaiy  can,  with  am- 
ple (^portnnlty  to  get  out  if  he  bad  deemed 
it  advisable  to  do  so.  But  be  cousidered 
himself  safe  if  he  kept  straight  and  quiet, 
and  he  did  so.  Under  these  drcnmstances, 
bis  negligence  in  venturing  to  cross  ahead 
of  tbB  car  is  otnnpletely  disconnected  Juridic- 
ally from  the  acddent  that  followed.  "A 
person  is  Juridically  tlie  cause  of  an  injury 
If.  hiB  act  snppo^ng  tbat  there  is  no  inta- 
venticm  •  of  disturbing  Independent  moral 
agents,  would  be,  according  to  tbe  usual 
course  of  eventB,  followed  by  such  Injury.** 
Wharton  on  N^ligence,  I  823.  "A  proxi- 
mate cause  in  the  law  of  ne^igence  Is  such 
a  cause  as  operates  to  produce  particular 
consequences  without  tba  intervcoitlon  oS 
any  ind^ndoit  unforMeen  cause  witibout 
which  the  injuries  would  not  have  occurred.** 
Am.  &  Eng.  Eney.  of  ^  (2d  Bd.)  vol.  21, 
p.  485.  Between  tbe  act  of  plaintlfT  in  ven- 
turing to  cross  ahead  of  the  car  and  tSw  in- 
jury there  was  the  intervention  of  two  inde- 
pfflident  unforeseoi  causeB  of  tlie  Injury, 
both  of  them  tbe  acts  of  independent  moral 
agents  namely,  the  act  of  plaintiff  htoiaelf 
In  voluntarily  eontinTdng  to  occupy  tike  space 
between  the  cars  when  he  had  a  full  op- 
portunity to  get  out  and  tbe  act  of  tbe  de- 
fmdant  in  operating  Its  cars  at  ttais  crossing 
In  Budi  a  way  as  to  render  dang»ous  a 
position  which  pedestrians  using  the  cross- 
ing ml^t  occupy  thinking  it  to  be  ssfe. 
Both  of  these  causes  operated  snbsequenUy  to 
plalntHTB  act  in  crossing,  and  were  unfore- 
seen and  unanticipated  by  plaintiff  when  be 
decided  to  venture  to  cross  ahead  of  tbe  car. 

It  Is  ai^ed  that  had  Schwartx  not  caused 
the  car  to  make  this  emra-gency  stop  to  amid 
running  upon  him.  It  would  have  passed  on, 
and  would  not  have  been  tboe  to  serve  as 
a  wall  for  tbe  other  car  to  crush  him  against 
The  argument  is  good  in  logic,  but  not  In 
law.  Tbe  law  takes  into  account  tadj  tbe 
Immediate  or  proximate  cause,  and  treats 
all  others  as  mm  conditions.  "Where  tlie 
jdalntiffs  nej^lgoice  is  remote  and  def«nd- 
anfs  proximate,  m,  in  other  word^  wlwre 
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the  platntlfTs  negligence  was  a  condltlMi  of 
the  lnjur7,  but  not  Its  Juridical  caun^  tben 
plaintiff  is  not  preclnded  from  recoveiy." 
Wharton  on  Negligence,  {  323.  "In  the  con- 
sideration of  negligence  as  a  proximate 
canse  of  Injuries,  the  distinction  between 
conditions  and  canses  shonid  he  borne  in 
mind.  *  *  *  If  the  defendant's  act  or 
omission  was  not  a  cause  of  the  injuries, 
Imt  was  only  a  condition  npon  which  some 
new,  Independent,  and  unforeseen  cause  op- 
erated, the  latter  Is  the  proximate  cause 
of  the  injuries,  and  the  defendant's  negli- 
gence is  too  remote."  Am'.  &  Eng.  Ency. 
of  L.  (2d  Ed.)  vol.  21,  p.  494;  Hire  t.  Rail- 
road Co.,  42  La.  Ann.  886,  7  Sonth.  473; 
Smith  T.  Ballroad  Oo.,  48  La.  Ann.  1325,  22 
South.  859.  The  presence  of  this  car  at  the 
back  of  plaintiff  was  a  condition  upon  which 
the  voluntary  act  of  the  plaintiff  In  choosing 
to  hold  his  ground  and  the  voluntary  act 
of  the  defendant  in  running  Its  cars  In  a 
particular  manner  <^rated  as  independent 
causes. 

The  proximate  cause  of  the  injury  was  the 
lateral  movement  of  the  car,  which  plaintiff 
did  not  foresee,  and  did  not  guard  against 
This  is  the  danger  which  proved  to  be  a 
surprise  to  him,  and  from  wl^ch.  in  point 
of  fact,  he  suffered.  The  danger  he  bad 
assumed  by  venturing  to  pass  ahead  of  the 
car  was  over.  He  stood  on  the  side  of  the 
car,  and  would  have  been  safe  if  the  car  In 
front  of  him  had  not  developed  this  unex- 
pected lateral  movement.  This  movement^ 
then,  was  the  element  of  surprise  and  dan- 
ger In  the  situation,  and  Is  the  Juridical 
cause  of  the  accident  Such  being  the  case, 
it  Is  this  movement  and  the  danger  produced 
by  it  we  have  to  deal  with  in  assigning  legal 
responsibility  for  the  Injury:  and  conse- 
quently the  questions  are,  first,  whether  the 
creation  of  this  danga  by  defendant  was 
actionable  negligence;  and.  secondly,  whetli- 
er  plaintiff  was  bound  to  know  of  and  guard 
against  it  in  such  way  that  his  not  doing  so 
was  contributory  negligence. 

Taking  up  the  latter  question,  we  have  no 
hesitation  in  saying  that  plaintiff  was  not 
bound  to  anticipate  this  danger.  He  evl- 
d^tly  did  not  in  point  of  fact  know  of  It, 
for,  it  he  had,  the  evidence  leaves  no  doubt 
he  would  have  avoided  it  by  stdllng  between 
the  can  towards  Canal  street,  where  the 
space  was  ampler,  or  even  by  getting  out 
altogether  from  between  the  cars;  and  his 
not  knowing  of  It  Is  as  good  proof  as  need- 
ed that  the  general  public,  and  he  as  one 
of  the  general  public,  could  not  be  expected 
to  know  of  It,  for  If  a  young  man  like  him, 
jn  the  full  possession  of  all  his  faculties, 
-who  bad  lived  all  his  life  In  New  Orleans, 
and  was  as  familiar  with  the  Inns  and  outs 
of  this  crossing  as  anybody,  did  not  know 
of  this  dangar,  why  should  any  pedestrian 
using  the  crossing  be  expected  to  Iw  better 
advised  f 
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Plaintiff  must  be  absolved,  we  think,  of 
contributory  negligence.  As  he  stood  upon 
this  crossing  at  a  place  he  bad  a  perfect 
right  to  be,  be  took  upon  himself  such  dan- 
gers only  as  are  Incident  to  the  usual  and 
ordinary  running  of  can.  He  was  not  bound 
to  anticipate  dangers  such  as  any  one  of 
the  genera]  public  could  not  be  supposed  to 
know  of  and  guard  against.  If  there  was 
such  nnnsual,  bidden  danger,  the  duty  rest- 
ed upon  defendant  either  not  to  create  it, 
or  to  give  the  public  due  warning  of  it. 

**If  a  railroad  company.  In  the  manage- 
ment of  Its  traffic,  causes  unusual  peril  to 
travelers,  It  should  meet  such  peril  by  cor- 
responding precautions.  So,  where  the  cross- 
ing is  especially  dangerous  to  travelers  on 
account  of  its  locality  or  mode  of  construc- 
tion, or  because  the  track  Is  curved,  or.  the 
view  obstructed.  It  Is  the  du^  of  the  com- 
pany to  exercise  such  care  and  take  such 
precautions  as  the  dangerous  nature  of  the 
crossing  requires."  Elliott  on  Roads  & 
Streets  (2d  Ed.)  |  791,  p.  866. 

Plaintiff  had  a  right  to  assume  that  de- 
fendant would  take  proper  precautions  for 
the  public  safety.  A  traveler  crossing  a 
railroad  track  may  assume  that  the  tmin 
will  not  run  at  a  speed  prohibited  by  city 
ordinance  (Hart  v.  Devereaux,  41  Ohio  St. 

Schmidt  v.  Railway  Co.,  75  Iowa,  606, 
89  N.  W.  916),  and  that  the  statutory  warn- 
ing will  not  be  omitted  (Missouri  Pacific  R. 
a  Co.  T.  Stevens,  35  Kan.  622,  12  Pac  25), 
and  need  not  anticipate  a  negligent  act 
(O'Connor  v.  Missouri  Pacific  R.  B.  Co.,  94 
Mo.  150,  7  S.  W.  106,  4  Am.  St  Bep.  SM). 
A  pedestrian  crossing  the  highway  need  not 
anticipate  reckless  riding.  Stringer  v.  Frost 
116  Ind.  477,  19  N.  B.  831,  2  L.  R.  A.  614, 
9  Am.  St  Rep.  S76.  Nor  that  a  wagon  will 
overtake  and  strike  him,  when  there  Is  ample 
room  to  pass  on  either  side.  Shea  v.  Seems, 
86  La.  Ann.  966.  Customers  of  a  railroad 
company  loading  and  unloading  cars,  and 
servants  of  the  company  In  the  performance 
of  their  duty,  are  Justified  in  supposing  that 
trains  will  not  be  run  carelessly  or  contrary 
to  rules.  Chicago  R.  R.  C!o.  v.  Ooebel,  119 
III.  616,  10  N.  B.  86a  In  the  exercise  of  his 
lawful  rights,  every  person  has  the  right  to 
presume  that  every  other  will  perform  his 
duty  and  obey  the  law,  and  it  is  not  negli- 
gence for  him  to  assume  that  he  Is  not  ex- 
posed to  a  danger  which  can  only  come  to 
him  through  a  disregard  of  law  on  the  part 
of  some  other  person.  Kellogg  v.  Chicago  R. 
R.  Co.,  26  Wis.  223,  7  Am.  Rep.  69;  note  to 
section  38  of  Beach  on  Contributory  N^.  (2d 

Ed.). 

The  question  of  defendant's  legal  responsl- 
blUty  for  the  injury  has  virtually  been  al- 
ready answered.  It  stands  to  reason  that  to 
have  produced  npon  this  crossing— one  of  the 
most  frequented  in  the  city— a  danger  by 
which  any  one  of  the  pedestrians  upon  the 
crossing  might  at  any  time  be  overtaken  un- 
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Awarea  was  culpable  negligence.  Pedes- 
trlans  and  cars  had  equal  right  upon  the 
crossing,  and  one  could  not  use  his  right  so 
as  unnecessarily  to  create  danger  for  the 
other.  The  maxim,  "sic  ntere  tuo  ut  allennm 
non  Isedas,"  applies  to  such  a  case.  This 
danger  might  have  been  avoided  without 
material  Impairment  of  the  efficiency  of  the 
car  service  by  simply  not  permitting  the 
cars  to  meet  on  the  crossing,  and  it  was  in- 
cumbent upon  defendant  to  do  so.  See,  In 
this  connection,  Summers  t.  Railroad,  34  La. 
Ann.  145,  44  Am.  Bep.  419.  That  there  Is 
danger  to  the  public  In  permitting  the  cars 
to  meet  at  this  crossing,  the  present  case  and 
auotbw  case  before  this  court  but  too  snffl- 
clently  attest  Defendant  should  have  known 
of  this  danger,  and  guarded  against  it.  He 
who  creates  a  danger  upon  or  near  a  public 
highway  must  see  to  it  tliat  no  harm  results 
thertfrom  to  the  pubUc  Wharton,  Neg.  I 
889;  ThompBon.  Neg.  vol.  1,  p.  846. 

It  makes  no  difference  tibat  the  danger 
which  defendant  created  by  the  manner  of 
running  Its  cars  at  tbls  crossing  threatened 
no  one  In  particular,  and  might  have  con- 
tinued long  In  existence  witbout  any  one 
raflerlng  from  It  Suffice  that  It  existed,  and 
waa  susceptible  of  causing  injury,  and  was 
the  result  of  negligence.  Whartni,  N^.  | 
10ft. 

Remains  fibe  gnestton  of  the  quantum  of 


damages.  Plaintiff  came  very  near  losing 
his  life.  On  being  released  from  between 
the  cars,  be  was  staggering,  and  f^eecblera. 
He  was  taken  to  a  drug  store  near  by,  and 
attended  to.  His  chest  bone  was  broken,  and 
his  right  arm  Injured.  He  was  !□  bed  for 
six  or  seven  days,  and  had  to  remain  band- 
aged three  we^s  and  two  days.  On  the 
day  of  the  trial— nine  months  after  the  Injury 
—he  still  could  not  expand  bis  chest  witb- 
out pain,  and  In  walking  was  bound  "to 
carry  bis  chest  together  all  tbe  time,"  and 
was  unable  to  place  bis  hands  behind  his 
head.  Previous  to  the  accident  he  had  l>eeD 
prominent  In  athletics.  His  bill  for  drugs 
was  ¥22;  and  for  bis  physician  f&S.  He  was 
k^t  from  his  work  25  days.  He  claims 
$2,000  damages.  The  lower  court  having 
rejected  his  demand  altogether,  did  not  pass 
on  the  quantum  of  the  damages.  We  think 
that  an  allowanoe  of  $1,000  will  do  justice  In 
the  case. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  asid^  and  that  the  plaintiff  have  Judg- 
ment against  the  defendant  In  flie  sum  of 
$1,000^  with  legal  interest  from  tbe  of 
this  Judgment  and  that  defendant  pay  the 
costs  of  this  salt 

BLANCHARD,  J.,  dlasents,  adhering  to  the 
first  opinion  of  the  court  banded  down. 
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STATE  T.  SHIBLDS  et  aL 
^preme  Court  of  Louisiana.    Ma?  2S,  1903.) 

ZHTOZICATING  UQUORS— SALB  AT  RBTAU^ 
WHAT  CONSriTUTBB— QUBa- 

TION  FOa  COURT.  | 

1.  Thla  case  haa  been  tried  apon  an  admis-  | 
fiOD  and  agreement  to  tbe  following  effect,  to 
wit:   That  tbe  defendant  S.,  acting  m  the  par-  ! 
iah  of  Winn  aa  the  agent  of  W.,  who  is  eatab-  : 
Hshed  as  a  liquor  dealer  in  tbe  parudi  of  Oua-  : 
diita,  aollcltea  and  received  au  order  for  a  ' 
certain  kind  and  quantity  of  whisky,  lesa  than  | 
ire  gallons,  at  en  agreed  price,  wblcb  order 
he  cent  to  W.  to  be  filled;  that  W.,  or  hi*  i 
agenta;  filled  the  order  by  taking  wbiaky,  of  the  I 
kmd  and  in  the  qaantny  called  for,  from  hla  | 
general  stock,  in  tbe  parish  of  Ouachita,  and  ; 
delivering  it  to  a  public  carrier,  consigned  to  | 
the  person  by  whom  tbe  order  was  given,  who  I 
received  It  in  tbe  parisli  of  Wlan,  paid  the  | 
(rei^t,  and  some  time  later,  when  called  on, 
paid  the  price  to  S.,  still  acting  as  the  agent 
ef  W.   It  is  left  to  Uie  court  to  decide  whether 
or  not,  as  a  proposition  of  law,  the  facta  thua 
•nbmltted  constitute  the  crime    of  retailing 
spiritaoQS  liquors  in  the  parish  of  Winn,  or 
whether  the  parish  of  Ouachita  ia  to  be  consid- 
ered, under  the  law,  as  the  place  of  the  sale. 

2.  What  the  defendant  B.,  aa  the  agent  of 
W^  waa  authorixed  to  do,  is  a  question  of  fact, 
apon  which  tbe  finding  of  the  trial  court  is 
conclusive,  since  in  criminal  caaea  the  jurisdic- 
tiou  of  this  court  ia  confined  to  questions  ot 
law.  And  what  tbe  defendant  did  ia  also  a 
question  of  fact.  But  whether  that  which  be 
did  amounted  to  the  selling  of  liquor  in  tbe 

riiah  of  Winn,  as  the  case  is  presented,  and 
the  absence  of  proof  or  finding  as  to  tbe  in- 
tention of  the  parties,  ia  a  question  of  law, 
dnce  it  Is  the  law  which  determines  what  con- 
stitutes a  contract,  by  what  rules  such  contract 
is  to  be  Interpreted,  and  what  name  shall  be 
to  it. 

8.  In  receiving  the  order  tar  a  certain  quan- 
tity of  whisky,  of  a  kind  and  at  a  price  agreed 
on,  to  be  supplied  from  a  general  stock,  but 
without  identification  of  the  particular  whisky 
to  be  fomiabed,  S.  merely  entered  hkto  an  ex- 
ecutory contract  for  tbe  aale  of  whifdcy,  which 
did  not  devest  or  tranafer  title  to  any  deter- 
minate object,  and  which  became  effective  tor 
that  purpose  only  when  specific  whisky  was 
thereafter  appropriated  to  said  contract.  And 
such  appropriation  took  place  only  when  tbe 
wlilsky,  as  ordered,  was  delivered  to  the  pnl)- 
tte  carrier,  in  tbe  parish  of  Ouachita,  consigned 
to  the  person  by  whom  the  order  had  been 
given,  at  which  time  and  place,  therefore,  the 
■ale  wai  perfected. 

4.  It  is  tbe  sale,  and  not  tbe  executory  cmi- 
tract  fW  tbe  sale,  of  spirituous  liquors,  whidi 
Is  denounced  as  an  offense,  and  to  enforce  the 
penalty  preacribed,  indifferentiy,  in  the  one  case 
aa  well  as  tbe  other,  would  be  to  go  beyond 
the  law,  and  ignore  a  distinction  wbidi  la  too 
well  recognlsea  to  hara  escaped  the  Kttutloii 
of  the  lawmakers. 

NlcboUs,  0.  3^  dissenting. 
(Syllabus  hy  tbs  Court) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  Marlon  FranUin  Macben. 
Jodge. 

George  U  Shields  and  R.  P.  Webb  were 
convicted  of  selling  liquor  without  a  license, 
and  Shields  appeals.  Beversed. 

'^1.  8se  iBtoxtatlng  Uqaora,  vaL  B,  Owt  Dig.  | 
8480.-48 


Barksdale  A  Barksdale,  for  appellant 
Walter  Oulcm,  Atty.  0«i.,  and  Allen  Byber 
Hundley,  Dlst  Atty.  (Lewis  Onion,  ^  eonn- 
■eD»  for  the  Stat*. 

Statement  of  the  Gaee. 

MONROE,  J.  Tbe  defendants  were  Indict- 
ed jointly  for  selling  liquor  without  a  license 
in  the  parish  of  Winn,  and,  Webb  being  ab- 
sent. Shields  waa  tried  alone,  without  a  jury, 
upon  the  following  statement  of  tacts  and 
agreement  to  wit: 

"In  this  case  It  is  agreed  by  tbe  district 
attorney  representing  the  state,  and  Barks- 
dale &  Barksdale.  attorneys  representing  the 
defendant  George  Shields,  that  we  submit 
the  case  on,  the  following  statement  of  facta, 
leaving  It  to  the  court  to  decide  aa  to  whether 
or  not  as  a  proposition  of  law,  the  facta  thua 
submitted  constitute  tbe  crime  of  retailing 
spirituous  liquors  In  the  parish  of  Winn,  or 
whether  the  parish  of  Ouachita  is  to  be  con- 
sidered, under  tbe  law,  aa  the  place  of  sale, 
and  thus  determine  whether  the  defendant 
George  Shields  la  guilty  at  charged  In  tbe  bUI 
of  Indictment 

"R.  P.  Webb  is  a  resident  of  Monroe, 
Ouachita  parish,  Louisiana,  and  la  there  en- 
gaged in  tbe  buBlnesa  of  a  wholesale  and  re- 
tall  liquor  dealffl!',  and  pays  license  for  con- 
ducting such  business  in  Ouachita  parish, 
and  he  pays  no  license  in  the  parish  of  Winn, 
where  local  option  prevails.  George  Shields, 
defendant  on  trial,  la  an  employe  and  agent 
of  said  Webb,  and  is  sent  oat  at  stated  In- 
tervals to  solicit  and  take  orders  for  liquor; 
and  that  within  tbe  six  months  next  preced- 
ing the  flUng  of  tbe  bill  of  Indictment  tai  this 
case  the  said  Shields,  acting  as  agent  for  the 
said  B.  P.  Webb  In  the  parish  of  Winn,  solic- 
ited and  took  orders  for  whisky  in  lees  quan- 
tlties  than  five  gallons;  that  be  and  the  party 
giving  the  order  agreed  upon  the  kind  of 
whisky,  and  tbe  price  to  be  paid  therefor, 
and  this  order,  so  taken,  was  tent  to  B.  P. 
Webb.  In  Monroe,  where  the  whiaky,  as  de- 
scribed In  tbe  order,  was  taken  ftom  tbe 
general  stock  and  prepared  for  safe  shipment 
It  was  then  delivered  to  tbe  public  carrier 
for  ablpment  to  wit  the  Southern  Express 
Company,  at  Monroe,  Ouachita  parish,  Louis 
iana,  consigned  to  the  party  who  had  given 
the  order,  and  the  same  was  received  at 
Wlnnfleld,  Winn  parish,  Louisiana,  by  the 
party  making  the  order,  who  paid  the  ex- 
press charges  at  tbe  point  of  delivery,  and 
received  bis  goods.  It  Is  also  admitted  that 
tbe  order  was  forwarded  to  R.  P.  Webb,  to 
be  filled,  and  waa  filled  by  him,  or  his  em- 
ployee, from  his  stock  of  goods  In  Monroe, 
aa  above  set  forth,  «Dd  tbat  on  a  subsequent 
visit,  about  two  weeks  later,  defendant 
Shields,  still  acting  aa  the  agent  and  aoltdtor 
of  the  said  Webb,  received  ftrom  the  party 
who  had  made  tiw  order  tbe  price  agreed  on. 
In  money,  and  that  he  delivered  tbe  money  to 
Webb.  In  Monroe,  Louisiana." 

Upon  this  statement  the  defendant  was 
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found  gnllty  as  charged.  He  thetenpon  mov- 
ed for  a  new  trla],  on  the  ground  that,  from 
the  facts  agreed  on,  It  appeared  that  the  sale 
of  liquor  constituting  the  alleged  oCtense  had 
been  made  la  the  parish  of  Ouachita,  where 
defendant  Webh  paya  a  license.  And  the 
motion  having  been  oTermled.  and  the  de- 
fendant having  excepted,  he  was  duly  sen- 
tenced, and  now  pzesenta  hla  case  to  thla 
court  by  appeaL 

The  Judge  a  quo  reached  the  conclusion 
that,  upon  the  facts  stated,  It  should  be  held, 
aft  a  matter  of  law,  "that  the  sale  was  made 
and  completed  In  the  parish  of  Winn."  We 
make  the  following  excerpts  from  hla  opin- 
ion, to  wit: 

"The  facts  show  that  the  defendant  solicit- 
ed the  sale  of  the  wtdsky,  and  he,  together 
with  the  purchaser,-  agreed  upon  the  price  to 
be  paid  therefor;  and  this,  In  our  opinion, 
constitutes  a  complete  sale  in  the  parish  of 
Winn,  Independ^t  of  the  deliverr,  In  so  far 

as  the  parties  to  the  contract  were  concem^ed. 
•  *«•••• 

"As  to  the  farther  consideration  that  the 
sale  is  not  completed  nntll  the  article  (whls- 
kjt  In  this  case)  la  measured  ont  or  segregat- 
ed from  the  common  mass  or  bulk,  we  think, 
after  examining  the  authorities,  that  this 
proposition  is  equally  untenable.  *  *  • 
It  Is  perfectly  clear  In  this  case  that  the 
purchaser  had  twugbt  but  one  quart  of 
whisky,  and  was  not  Interested  In  any  other 
whl^,  though  there  had  been  thonsands  of 
gallons  of  whisky  In  the  warehouse  of  Webb. 
He  had  purchased  a  quart— a  distinct  quan- 
tity—and not  a  number  or  quantity  of  things, 
subject  to  be  weighed,  counted,  or  measured, 
as  contemplated  by  the  Oode.  It  Is  contend- 
ed further  that  the  agent  did  not  make  com- 
plete sales,  but  forwarded  orders  to  his  prin- 
cipal, In  Monroe,  for  acceptance  or  rejection. 
We  think  this,  also,  untenable,  as  the  agent 
not  only  selected  the  customer,  and  at  least 
Impliedly  vouched  for  his  responsibility,  as  a 
guaranty  that  he  would  pay  for  the  whisky 
when  received,  but  agreed  upon  the  object 
and  price  of  the  sale,  with  a  full  and  com- 
plete assent  that  obliged  his  principal  to  fill 
the  order." 

Opinion. 

What  the  dcftedant,  as  the  agent  of  Webb, 
waa  authorized  to  do,  is  a  question  of  tact, 
upon  which  the  finding  of  the  trial  court 
would  be  conclusive,  since  In  criminal  cases 
the  Jurisdiction  of  this  court  Is  confined  to 
questions  of  law.  Ahd  what  the  defendant 
did  is  also  a  question  of  fact  But  whether 
that  which  he  did  amounted  te  a  selling  of 
liquor  In  th^  parish  of  Winn  pr^ents  the 
question  of  law  which  Is  to  be  bere  consider- 
ed, since  it  Is  the  law  which  determines  what 
constitutes  a  contract  by  what  rules  such 
contract  Is  to  be  interpreted,  and  wbat  name 
and  effect  shall  be  given  to  It 

It  will  be  observed  that  our  Brother  of  the 
district  court  does  not  distinguish  between 
an  executory  contract  for  the  sale  of  an 


object  as  yet  Indeterminate*  and  a  contract 
whereby  the  property  In  a  qwdflc  tiling 
passes  from  the  owner  to  the  buyer  for  an 
agreed  price  in  money,  paid  or  to  be  paid, 
nor  between  the  delivery  of  a  specific  object 
which  has  been  sold,  and  the  "appropriation" 
of  such  object  theretofore  indeterminate,  to 
an  executory  contract  for  the  sale  of  an  object 
answering  that  description.  He  does  not  find 
as  a  fact  that  It  was  the  intention  of  the 
parties  In  the  instant  case  that  the  sale 
which  the  defendant  la  charged  with  having 
made  should  be  perfected,  either  by  the  ap- 
propriation thereto  at  Monroe  of  a  particular 
lot  or  parcel  of  whisky,  of  the  kind  and  Id 
the  quantity  agreed  on,  or  by  the  delivery 
of  the  same  to  the  buyer  at  Wlunfleld;  but 
the  contract  being  silent  In  those  reiq»ecta,  he 
concludes,  as  a  matter  of  law,  that  the  sale 
was  perfected  when,  in  Wlnnfleld,  the  defoid- 
ant  agreed  to  have  filled,  from  hla  codefend- 
anf  s  general  stock  in  Monroe,  an  order  for 
whisky  of  the  kind.  In  the  quantity,  and  at 
the  price  agreed  on,  thongh  the  particular  lot 
or  parcel  of  whisky  to  be  furnished  remain- 
ed Indetermlnata  It  to,  however,  conceded 
that  in  order  that  the  sale  should  have  been 
perfected,  there  must  have  been  an  agree- 
ment as  to  the  particniar  object  and  It  In- 
volves a  contradiction  in  tarns  to  say  that  an 
object  has  been  agreed  on  which  remains  in- 
determinate, whether  It  so  remains  becaoae  it 
has  not  come  Into  ezlst«ice,  or  becaoee  It  is 
confused  with  and  undistinguished  bom  oth- 
er objects  of  like  diaracter.  The  common 
And  the  civil  law  are  equally  clear  upon  this 
point  fts  will  be  seen  by  reference  to  fbe 
following  excerpti  from  the  text-books  and 
from  the  Olvll  Code  of  this  state: 

"When  tlie  agreement  is  for  the  sale  of  a 
thing  not  spedfied,  as  of  an  article  to  be 
manufactured,  or  of  a  certain  quantltr  of 
^ds,  In  geueral,  without  a  specific  Identlfl- 
catlon  of  them,  or  an  ^appn^rlation'  of  tikem 
to  the  contract,  as  it  Is  technically  termed, 
the  contract  is  an  executory  i^reemest  BnA 
the  property  does  not  pass.  Until  the  par^ 
ties  are  agreed  on  the  spedflc,  IndMdnal 
goods,  the  contract  can  be  no  more  than  a 
contract  to  supply  goods  answering  a  particu- 
lar description;  and,  alnce  tbe  vendor  would 
fulfill  his  part  of  the  ccmliact  1^  furnishing 
any  parcel  of  goods  answering  that  deecrip- 
^n,  and  the  purchaser  could  not  object  to 
them  If  th^  did  answer  tbat  descrlptlffli, 
it  la  clear  that  there  can  be  no  intention  to 
transfer  the  property  liL  any  particniar  lot 
of  goods,  more  than  another,  until  it  is  as- 
coitalned  wbidh  are  the  very  gooda  sold.  It 
can  make  no  difference,  although  the  goods 
are  so  far  ascertained  that  the  parties  bare 
agreed  that  they  shall  be  taken  from  some 
specified  larger  stock.  In  sncb  case  the  rea- 
son still  applies.  THe  parties  did  not  Intend 
to  transfer  the  property  In  one  portion  of 
the  stodc  more  than  another,  and  the  law, 
which  only  gives  effeet  to  their  Intention, 
does  not  transfw  tbe  i»op«ty  Ji^,,'9!Un  .^P^ 
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"Upon  the  making  of  a  contract  for  the 
aale  of  a  part  of  a  larger  mass  of  goods, 
•  •  •  or  of  gooda  thereafter  to  be  sup- 
plied, no  particular  gDods.  however,  being 
designated,  It  Is  dear  that  no  present  title 
does  or  can  thereby  pass.  The  contract  at 
this  point  is  purely  executory,  and  It  cannot 
be  ^ectual  to  transfer  title  ontll  It  has  be- 
come attached  to  some  specific  goods  upon 
which  it  can  operate.  What  is  essential  now 
is  the  appropriation  of  the  goods  to  the  con- 
tract"  Mechem  on  Sales,  S  721. 

"A.  says  or  writes  to  B.,  'Send  to  me,'  or 
•Furnish  me  with,'  or  'Supply  me  with,*  goods 
of  a  certain  character.  No  specific  goods  are 
mentioned  or  intended.  No  title  passes  until 
B.  accepts  the  order,  and  appropriates  some 
certain  goods  to  it"    Id.  1176. 

The  provisions  of  our  Civil  Oode  appUoable 
to  the  subject  are  as  follows: 

"Art.  1935.  But  if  the  object  to  be  given 
be  not  a  thing  particularly  specified,  but  is 
uncertain,  indeterminate,  or  described  only 
by  quantity  or  number,  It  la  at  the  risk  of 
the  creditor  only  from  the  time  he  is  In  legal 
default  In  not  receiving  the  thing,  after  It  has 
been  tendered.  A  contract  to  deliver  a  cer- 
tain number  of  bushels  of  wheat,  to  pay  a 
certain  sum  of  money,  or  to  ship  a  certain 
number  of  hogsheads  of  sugar,  without  fni^ 
tber  Identification,  comes  under  this  rule." 

"Art  2458L  When  goods,  produce,  or  other 
effects  are  not  sold  in  lump,  but  by  weight, 
tale,  or  measure,  the  sale  is  not  perfect,  in- 
asmuch as  the  things  bo  sold  are  at  the  risk 
of  the  seller  until  they  be  weighed,  counted 
or  measured,  but  the  buyer  may  require 
either  the  delivery  of  them  or  damages,  If 
there  be  any.  In  case  et  mm  eneaUva  of 
the  contract" 

"Art.  1916.  When  the  object  of  the  con- 
tract, although  Indeterminate  in  Itself,  makra 
part  of  a  whole  that  Is  determined  and  cer- 
tain, and  the  whole  of  which  it  forms  a 
part  Is  lost  or  destroyed,  by  Inevitable  ac- 
cident, before  delivery,  the  loss  will  fall  on 
the  creditor  of  the  thing  sold.  A  sale  of 
ten  bales,  of  the  hundred  bales  of  cotton  In 
a  particular  store,  Is  an  example  of  this  rule, 
and.  If  all  the  cotton  be  destroyed  by  fire, 
the  accident  will  discharge  the  seller  tam 
the  obligation  of  delivering  It 

"Art.  1917.  In  the  case  provided  for  by 
the  last  article,  it  mnst  appear  that  the  des- 
ignation of  the  mass  from  which  the  partic- 
ular object  of  the  contract  Is  to  be  taken 
was  intended  by  tbe  parties  as  restrictive; 
that  la  to  say,  that  their  intention  was  con- 
fined to  that  particular  property  and  no  oth- 
er of  the  same  kind.  Where  such  Intent 
Is  not  clearly  expressed  it  shall  be  presum- 
ed that  no  such  restriction  was  Intended." 

I'faese  provisions  bave  been  applied  by  our 
predecessors  In  this  court  In  the  following 
among  other  cases: 


In  Larue  &  Prevost  t.  Rugely,  Blair  & 
Co.,  10  La.  Ann.  242,  it  appeared  that  the 
defendants  bad  made  a  contract  for  the  sale, 
by  weight,  of  a  lot  of  cotton,  had  received 
f 3,000  on  account  of  the  price,  and  had  given 
an  order  fqr  Its  delivery,  which  had  been 
presented  by  the  purchaser,  and  recognized 
by  the  press  In  which  the  cotton  was- stored, 
but  that  the  cotton  had  been  destroyed  by 
fire  before  it  was  weighed.  It  was  held  that 
it  was  still  at  the  risk  of  the  seller,  and  that 
the  buyer  was  entitled  to  recover  the  $3,- 
000  paid  on  account  of  the  price. 

In  Goodwyn  v.  Prltchard,  10  La.  Ann.  249, 
after  affirming  the  doctrine  that  "in  case 
of  the  sale  of  articles  of  produce,  etc.,  sold 
by  weight,  the  sale  is  not  perfect  until  the 
articles  are  weighed,  and  until  such  time 
they  remain  at  the  risk  of  the  seller,"  the 
court  further  said,  "The  waiver  of  the  ben- 
efit of  the  law  which  puts  the  thing  sold 
at  the  risk  of  the  seller  until  the  weighing, 
etc.,  is  the  waiver  of  an  Important  legal 
right;  and  to  Impair  this  right,  under  the 
law,  an  express  .or  Implied  agreement  to 
waive  it  should  be  distinctly  and  convincing- 
ly proved." 

See,  also,  Serfs  v.  Bellocq,  17  La.  Ann. 
146;  Rhea  v.  Otto,  19  I^.  Ann.  123;  Kelham 
V.  Carroll,  Hoy  &  Co.,  20  La.  Ann.  112; 
Duncan  v.  Holt  &  Co.,  21  La.  Ann.  235; 
Warren  &  Crawford  v.  Khrk,  24  La.  Ann. 
150;  Peterkln  v.  Martin,  80  La.  Ann.  894; 
Paton  &  Co.  V.  Newman,  51  La.  Ann.  1452, 
26  South.  576. 

In  view  of  this  law  and  Jurisprudence, 
we  are  unable  to  concur  with  the  Judge  a 
quo  In  the  conclusion  that  a  sale  was  per- 
fected by  the  agreement  whereby  the  de- 
fendant obtained  the  order  for  the  whisky. 
It  Is  true  that  the  kind,  quantity,  and  price 
of  the  whisky  were  then  agreed  on;  bnt  the 
contract  still  lacked  one  element  essential 
to  a  sale,  to  wit,  a  determinate  object,  and 
no  particnlar  quart  or  parcel  of  whisky,  less 
than  five  gallons,  could  be  said  to  have  be- 
come determinate  so  long  as  It  remained 
confnsed  with  the  general  and  indeterminate  > 
stock  from  which  it  was  to  be  taken.  It  is 
true,  also,  that  the  sale  might  bave  been, 
and.  as  a  conclusion  of  law  from  the  facts 
admitted,  we  think,  was,  subsequently  per- 
fected without  the  actual  delivery  of  the 
whisky  to  the  buyer;  but  the  seller  could 
not  have  been  devested  of,  and  the  buyer 
could  not  have  acquired,  property  in  any 
particular  whisky  which  had  never  been  ap- 
propriated to  their  contract  snd  without 
such  change  of  title  there  conid  have  been 
no  sale. 

The  contract  at  that  point  was  therefore 
purely  executory,  and  It  was  equally  compe- 
tent for  the  parties  to  have  agreed  that  the 
sale  should  be  perfected,  either  by  the  ac- 
tual delivery  of  the  whisky  to  the  buyer  in 
Winnfleld,  or  by  Its  withdrawal  in  Monroe 
firom  tbe  geaeal  stock,  there  storefl.  snd  Ibi 
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dellvezy  to  csirler  conslgiied  to  Qie  biQr- 
er.  In  the  absence,  bowevw,  of  evidence  as 
to  what  tb^  Intended,  the  law  construes  tiie 
contract,  as  made^  to  mean  that  the  sale 
should  be  considered  perfected  by  the  latter 
method.  Says  one  of  the  authors  already 
quoted:  **Where,  from  the  torms  of  the  ei- 
ecutorf  agreement  to  sell  aiwpeclfied  goods, 
the  vendor  Is  to  dispatch  the  goods,  or  do 
anythlag  to  th^  that  cannot  be  ^ne  until 
the  goods  are  appropriated,  he  has  the  right 
to  choose  what  the  goods  shall  be,  and  the 
property  is  transferred  the  moment  the  dis- 
patch or  other  act  Is  commenced,  for  then 
an  appropriation  is  made,  finally  and  con- 
clnslTely,  by  the  authority  In  the  agree- 
ment" Mecbem  on  Sales,  |  725. 

•  •«•••• 

"In  general,  that  act  or  series  of  acts  c<ai- 
Btltntos  an  appropriation  which  fully  and 
finally  designates  the  particular  chattel  up- 
on which  the  contract  Is  to  operate."  Id. 
726. 

•  •••••• 

"Should  the  contract  of  purchase  be  silent 
as  to  the  person  or  mode  by  which  the  goods 
are  to  be  sent,  a  delivery  by  the  vendor  to 
a  common  carrier.  In  the  usual  and  ordinary 
coiurse  of  business,  transfers  tbe  property 
to  the  vendee."   Id.  788. 

Tbe  case  of  Dunn  v.  Stote  oi  Georgia,  82 
Oa.  27,  8  S.  B.  806,  8  L.  B.  A.  190,  was 
similar  to  that  here  presrated.  Kenney  & 
Werner  were  liquor  dealers  In  Atlanto, 
where  th^  kept  their  store  and  stock. 
Dunn,  their  agoit  and  traveling  salesman, 
obtohied  an  order  from  Ward,  in  Douglas- 
vlUe,  where  prohibition  prevailed,  for  a  gal- 
lon of  whisky,  for  which  Ward  furnished 
a  Jug  and  paid  the  price.  And  the  follow- 
ing day  the  whisky  was  delivered  by  the 
express  company  to  Ward,  who  paid  tb6 
barges.  The  court,  in  deciding  the  case, 
said: 

"It  is  clear  that  the  contract  into  which 
tile  parties  entered  contemplated  no  direct 
delivery  of  the  whisky  by  tbe  seller  to  the 
buyer  in  Douglasvllle,  but  a  delivery  to  be 
made  in  Atlanta  to  a  common  carrier,  and 
in  that  way  delivery  was  actually  made. 
Tbe  subject  of  the  contract  was  no  partic- 
ular gallon  of  whisky,  but  a  gallon  of  whis- 
ky generally,  which  was  part  of  tbe  com- 
mon stock  of  Kenney  &  Werner,  kept  for 
Bale  In  the  city  of  Atlanta.  Until  separa- 
tion was  made  of  some  particular  gallon 
from  that  stock,  the  predse  subject  of  tbe 
executory  contract  of  sale  could  not  be  iden- 
tified, and  nntll  then  no  title  to  any  whisky 
whatever  passed  or  could  pass  by  virtue  of 
the  contract.  As  soon,  however,  as  a  partic- 
ular gallon  of  whisky  was  s^rated,  in  con- 
sequence of  the  or6ep,  from  the  common 
stock,  put  in  a  jug,  and  delivered  to  a  com- 
mon carrier,  what  was  up  to  that  time  a 
mere  executory  contract  of  sale  became  an 
executed  or  actual  sate,  and  tbe  title  to  that 


partlcnier  snilon  passed  to  Ward,  the  buyer. 
It  was  as  completely  his  whisky  In  the  hands 
of  tbe  express  company  tiie  moment  the  com- 
pany accepted  and  received  it  for  carriage 
to  him  as  consignee  as  It  ever  was  after^ 
wards.  He  became  the  ovrner  by  reason  of 
the  delivery  made  to  tbe  express  company 
in  Atlanta,  and  not  by  reason  of  the  delivery 
which  that  company  made  to  htm  aubse* 
quently  In  Douglasvllle." 

At  another  place  in  the  loplnlon  we  find 
the  following: 

"If  it  be  suggested  that  the  evidence,  as 
We  have  recited  it  above,  leaves  It  doubtful 
whether  delivery  vraa  to  he  made  to  the  car- 
rier. In  Atlanta,  or  to  the  buyer,  in  Douglas* 
ville,  we  answ»  tiiat;  where  two  methods 
of  dellveiy  are  open,  one  legal,  the  other 
Illegal,  the  former  is  to  be  considered  as 
the  one  contemplated,  unless  the  parties  by 
express  agreement  have  accepted  the  otho-. 
Certainly  Is  this  true  where  the  one  would 
be  Innocent  and  ttie  other  criminal." 

In  Pearson  v.  State  of  Ulsslsstppl  (Hiaa.) 
6  South.  248,  4  L.  B.  A.  835,  the  syllabus 
reads  as  follows:  "A  sale  of  liquor  is  com- 
plete upon  delivery  to  the  carrier,  and  the 
fact  that  the  order  for  It  was  taken  to  a 
county  where  the  sale  was  prohibited  by 
law,  and  that  payment  for  it  was  received 
there,  does  not  make  the  salesman  taking 
the  order  and  receiving  the  payment  guilty 
of  selling  It  there." 

Whether  a  contract  of  sale  is  to  be  per> 
fected  by  the  '^niroinlatlon"  thereto  ot  the 
object  or  by  ite  actual  dellv^  .to  the  buy^, 
is,  as  we  have  Intimated,  primarily  a  question 
of  in^tl(m  and  of  fact,  and  ft  becomea  a 
question  of  law  only  In  the  absence  ot  wpe- 
dflc  intention,  or  of  proof  of  tbe  same.  In 
the  case  of  State  v.  McAdams,  lOS  La,  720,  81 
South.  187,  therefore,  the  CffliduMon  having 
been  reached  tiut  the  trial  Judge  might  have 
found  as  a  fact  that  It  was  the  Intentkm  that 
tbe  sales  there  tavcdved  should  be  pofected 
only  by  the  actual  d^very  of  tbe  vrtilsky 
to  the  buyers,  the  further  consideration  of  Ibe 
question  might  perhaps  have  beoi  preter< 
mltted.  In  so  far,  however,  as  the  views 
expressed  in  that  case,  and  to  the  cases  of 
Ailing  V.  Bach,  2  La.  Ann.  746,  and  Erman 
&  Cohn  V.  Lehman,  47  La.  Ann.  1655.  18 
South.  650,  upon  which  to  the  tostant  case 
the  judge  a  quo  has  relied,  sustato  tiie 
propositions  tbat  an  eicecatMy  contract  for 
tbe  sale  of  an  indeterminate  object  to  per 
fected  before  such  object  Is  identified  and 
appropriated  thereto,  and  that,  by  the  appro- 
priation of  the  object  at  a  subsequent  time 
and  at  a  dUCerent  place,  the  contract  then 
perfected  becomes  a  contract  of  sale  as  of 
the  date  and  of  the  place  of  the  eteeatxxy 
contract  which  preceded  It,  those  views  most 
be  considered  as  controlled  by  the  views  here- 
to expressed. 

Whether  it  would  be  advisable,  tor  Uie  pnr^ 
pose  of  suppressing  the  traffic  to  totudcattng 
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liquors  In  those  eectloiu  of  the  state  where 
the  citizens  elect  to  prohibit  it,  for  the  Gen- 
eral Assembly  to  Impose  th.e  same  penalty 
for  the  making  of  an  executory  contract  for 
the  sale  as  for  the  selling  of  sncb  Uquor,  is 
a  matter  of  public  policy,  concerning  which 
this  court  is  not  called  on  to  express  an  opin- 
ion. As  the  matter  stands.  It  Is  the  sale,  and 
not  the  executory  contract  for  the  sale,  which 
Is  denounced  as  an  offense;  and  to  Impose 
the  penalty  prescribed.  Indifferently,  In  the 
one  case  as  well  as  the  other,  would  be  to 
go  beyond  the  law,  and  to  ignore  a  distinc- 
tion which  Is  too  well  recognized  to  have 
escaped  the  attention  of  the  lawmakers. 

It  Is  therefore  ordered,  adjudg'ed,  and  de- 
creed that  the  Judgment  and  sentence  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed, and  that  tiiere  now  be  Judgment  In 
favor  of  the  defendant  George  Shields,  or^ 
dering  that  he  be  released  from  cnstody. 

BBEAUX,  J.,  concurs  In  the  decree. 

NICHOLI^,  C.  J.  (dissenting).  I  do  not 
take  part  in  this  case,  for  the  reason  that 
I  question  vo-y  much,  for  the  present,  at 
least,  that  matters  are  in  such  shape  that  we 
can  legally  pass  on  the  questions  submitted 
as  they  are  presented  to  us.  The  case  is  a 
criminal  one,  which,  as  I  understand,  was 
Bubmltted  to  the  district  Judge  for  decision 
upon  a  statement  of  facts  prepared  and 
agreed  upon  by  counsel.  In  criminal  cases, 
the  decision  of  which  Is  placed  by  the  Oon- 
stltutioa  In  the  hands  of  the  district  Judges, 
without  a  Jury,  Judges  are  made  the  Judges 
of  both  the  law  and  the  facts.  The  conclu- 
sions of  the  Judge  as  to  the  guilt  or  In- 
nocence of  the  accused  are  conclusions  of 
fact  blmded  with  law.  As  matters  now  ap* 
pear  to  me,  Judges  must  make  themselves 
fbe  findings  of  fact,  and  these  must  be  based 
upon  testimony  adduced.  Tb^  cannot  take 
the  facts  as  agreed  to  and  found  by  counsel. 
When  such  cases  come  before  this  court,  we 
are  bound  to  take  the  verdict  of  the  Jury 
or  the  Judgment  of  the  court,  intrinsically, 
as  correct.  We  cannot  review  the  court's 
correctness  upon  the  question  of  guilt  We 
can  pass  upon  the  admissibility  of  the 
evidence  upon  which  the  conclusions  were 
reached,  but  not  upon  the  effect  of  the  evi- 
dence in  producing  these  conclusions,  when 
evidence  has  been  introduced  and  acted  upon. 

District  Judges  cannot  be  forced,  after 
Judgment  either  db-ectiy  or  Indirectly,  to 
make  a  statement  of  the  facts  and  deduc- 
tions of  facts  upon  which  their  Judgment  rest- 
ed, to  make  a  recital  of  the  facts,  and  dis- 
close  all  the  reasons  and  grounds  upon  which 
they  acted:  and,  this  b^ng  so,  neither  they, 
nor  they  and  counsel,  can  by  agreement  con- 
sent to  do  this.  I  think  this  method  of 
proceeding  not  only  nnanthorlzed,  but  ex- 
ceedingly dangerous  practice,  and,  until  fur- 
ther advised,  I  shall  not  concur  in  it 
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No.  14,288. 
SMITH'S  HEIBS  v.  JOHNSTON,  Sheriff, 
et  aL 

(Snpreme  Gonrt  of  Louisiana.  May  12,  1802.) 

JUDOHBNT  -  EXECUTION  SALE  —  OJUHS  09 
THIRD  PARTIES— APPEAL— RSVBRSAI^RB- 
MAND-FURTHER  PROCEEDINGS. 

1.  The  property  remained  ia  the  clerk's  office 
in  the  name  of  one  who  diaclaims  owoership. 
having  been  paid  the  amount  for  which  he  had 
the  property  seized  and  sold,  and  oC  whidi  he 
had  become  the  adjudicatee  at  the  sale. 

The  payment  waa  made  by  the  father  for  his 
own  account,  or  by  him  for  account  of  hia 
children.  If  pnymeut  was  made  for  account 
of  his  children,  they  are  the  owners,  and  tiie 
property  waa  not  aubject  to  eeiznre.  If,  on  the 
other  hand,  payment  waa  made  by  plaiatiff's 
father,  and  the  name  of  the  minors  waa  used 
aa  a  shield,  then  the  property  was  the  father's. 
The  testimony  did  not  satisfy  the  district  court 
tliat  the  children  had  rights  tocb  as  claimed. 
On  appeal,  the  court  has  not  found  the  error 
urged  by  appellants. 

On  Rehearing. 

2.  The  court,  ezerdslDg  Its  dlscretloo  to  re- 
mand csQses  when  the  mterests  of  justice  r» 
quire  it,  sets  aside  the  Judgment  benon  and  re- 
mands the  case. 

Provosty  and  Monroe,  JJ.,  dissenting. 
(Syllabns  by  the  Court) 

Airpeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita;  Luther  Egbert  Hall, 
Judge. 

Action  by  heirs  of  Margaret  Smith  against 
D.  A.  Johnston,  sherift,  and  othora.  Judg- 
ment for  defendanta,  and  plaintiffs  an>eal. 
Reversed. 

Percy  Sandel,  for  appdlanta.  B.  T^er 
Lamkln,  for  appelleea 

BRBAUX,  J.  Plaintiffs,  alleging  that  they 
are  owners  of  a  lot  and  bouse  thereon  in 
Monroe,  valued  at  more  than  (2,000,  that  had 
been  adzed  and  advertised  for  sale  to  satisfy 
a  Judgment  against  J.  W.  Smith,  their  father, 
by  the  Racine  Wagon  &  Carriage  Company, 
sued  out  an  Injunction  to  restrain  the  sale. 

Plaintiffs*  father,  J.  W.  Smith,  was  the 
owner  of  this  lot  He  became  indebted  to 
Mr.  D.  A.  Breard  In  the  sum  of  five  hundred 
and  seventy-five  dollars  ($576)  and  Smith,  the 
debtor,  secured  this  Indebtedness  to  Breard 
by  executing  a  mortgage  in  1874  in  the  lat- 
ter's  favor  for  the  amount  Breard  foreclos- 
ed in  1889,  and  bought  the  property  at  sher- 
iffs sale.  The  deed  was  recorded,  and  the 
property  remained  In  bis  name  until  some 
time  after  the  defendant  bad  enjoined  the 
sale  of  the  property,  although  Breard  was 
paid  the  full  amount  of  the  debt.  The  proper- 
ty  was  seized  on  the  10th  of  July,  1901.  The 
deed  of  Breard  to  plaintiffs  was  recorded 
some  days  afterward.  By  whom  this  pay- 
ment was  made,  presents  one  of  tiie  issnea  of 
the  case. 

The  property  was  assessed  (at  the  instance 
of  plaintiffs'  father),  since  a  number  of  years. 
In  the  name  of  plalntUEs  In  InJmi^loQ.  In 
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1887,  %eard  harlnff  been  paid,  a  deed  was 
prepared  to  be  signed  by  Mm,  In  which  it 
was  recited  that  for  the  sum  of  nine  hundred 
and  three  and  27/100  dollars  ($903.27).  as  ttao 
price,  be  transferred  and  eold  the  property  to 
the  minor  children  of  J.  W.  Smith  end  of  his 
wife,  Margaret  Smith,  deceased. 

This  deed  was  handed  to  Breard,  bat  was 
kept  by  him  among  bis  papers,  and  never 
signed.  Mr.  J.  W.  Smith  and  his  family,  the 
plaintiffs,  haTe  continued  to  lire  on  the  prem- 
ises. Breard  does  not  claim  title,  and  has  not 
claimed  ownership  since  the  day  he  was  paid, 
so  many  years  ago  that  he  is  not  quite  cer- 
tain by  whom  this  payment  was  made.  We 
take  It,  after  having  carefully  read  bis  testi- 
mony, that  whether  he  was  paid  by  Smith, 
his  debtor,  or  by  the  plaintiff  heirs,  he  Is  un- 
able to  testify  with  any  degree  of  certainty. 
The  following  Is  an  excerpt  from  his  testi- 
mony: "&Ir.  Smith  had  paid  me  for  the  prop- 
erty, and  the  property  was  his  or  representing 
bla  heirs." 

No  effect  can  be  given  to  an  unsigned  pa- 
per prepared  to  be  signed  as  a  deed  of  sale^ 
In  seeking  to  find  out  who  was  the  owner 
(for  there  was  an  owner  of  the  property),  we 
have  endeavored  by  close  reading  of  the  tes- 
timony to  ascertain  by  whom  the  price  bad 
been  paid,  for  that  Is,  under  the  clrcumstan-  ! 
ces,  a  satisfactory  Indicium  of  title. 

With  reference  to  the  title  Itself,  the  con- 
tention of  plaintiff  in  Injanctlon  Is  that  It 
was  never  in  the  judgment  debtor,  J.  W. 
Smith,  but  In  the  plaintiffs,  and,  as  a  con- 
sequence, Hie  Judgment  creditor  did  not  ac- 
quire any  right  against  the  property. 

We  have  seen  that  many  years  ago  3,  W. 
Smith,  as  owner,  mortgaged  this  property  to 
Breard.  We  have  no  reason  to  Infer  from 
the  testimony  that,  prior  to  Breard's  fore- 
closure. Smith  was  not  the  owner.  If  Smith  | 
paid  Breard,  be  again  became  the  owner.  On 
the  other  band.  If  tbe  price  was  paid  by  the 
children,  they  were  tbe  owners. 

Plaintiffs  were  all  minors  when  the  projet 
of  a  deed  of  sale  was  drawn  to  be  signed  by 
Breard,  because  he  had  been  paid,  but  which 
ha  never  signed.  Tbe  father,  J.  W.  Smith, 
never  qualified  as  their  tuto>,  and  yet  he 
claims  to  have  Invested  at  tbat  time  this 
amount  in  a  purchase  for  his  minor  children. 
Usually  a  record  Is  kept  of  amounts  to  which 
minors  are  entitled  by  Inheritance.  None 
seems  to  have  been  kept  In  this  Instance.  In 
a  matter  of  this  Importance,  Involving  title 
to  real  estate.  It  must  be  made  to  appear  with 
some  degree  of  certainty  for  whose  account 
the  price  was  paid,  when  the  owner  of  the 
property  claims  that  it  la  no  longer  bis,  bat' 
tbat  of  bis  minor  children. 

A  father  wbo  Is  Indebted  to  bis  children 
might  pay  his  creditors  and  redeem  his  prop- 
erty which  had  been  seized  and  sold  In  pay- 
ment of  tbe  Indebtedness,  and  have  the  title 
of  redemption  recorded  In  their  names,  per- 
haps, bat  this  would  require,  in  order  to  be 
binding,  proof  of  an  Indebtedness  to  the  chil- 


dren, tbelr  aec^tanc*  of  tbe  Wia,  and  pnqr- 
er  Inscription.  All  these  formalities  are  want- 
ing in  this  case. 

The  parties  seem  to  trace  thdr  rigbta  to 
different  sources,  the  father  to  one^  and  ont 
of  the  plaintiffs  to  another. 

We  are  not  certain  that  the  district  court 
has  erred.  With  regard  to  the  facts,  there  Is 
a  degree  of  presumption  sustaining  tbe  cor- 
rectness of  the  court  of  tbe  first  instance.  It 
does  not  appear  dn  appeal  tbat  plaintiffs  lum 
rebutted  that  presumption. 

Tbe  law  and  the  evidence  being  In  favor  of 
defendants  In  injanctlon  and  against  plali^ 
tiffs,  the  Judgment  ftpi>ealed  fn>m  la  flwrefon 
affirmed. 

PBOVOSTT  and  MONROB,  J3^  dliaent 

On  Behearing. 

(May  11,  1003.) 

BLANCHARD,  J.  The  case  Is  this:— 
J.  W.  Smith,  husband  of  Margaret  Smith 
and  father  of  plaintiffs,  owed  D.  A.  Breard 
five  hundred  and  s^venty-flve  dollars.  He 
gave  Breard  a  mortgage  on  a  certain  lot  of 
ground  to  secure  the  debt  This  was  in  the 
year  1874. 

Tbe  indebtedness  not  having  been  paid, 
Breard  sued  out  a  writ  of  seizure  and  sale  In 
foreclosure  of  the  mortgage.  This  was  In 
1888.  At  that  time  tbe  present  plalntifb 
were  all  minors. 

The  property  was  sold  under  tbe  writ  and 
Breard  became  the  purchaser  for  the  price  of 
$766.66,  which,  presumably,  represented  the 
amount  then  due  him.  with  Interest  and  costs 
of  suit. 

No  deed  or  act  of  sale  from  the  sheriff  to 
Breard,  of  this  property,  appears  In  tbe  tran- 
script, though  it  Is  supposed  one  was  execut- 
ed and  placed  of  record,  for  the  note  of  evi- 
dence recites  that  there  was  offered  In  etl- 
deuce  a  certified  copy  of  tbe  deed  from  He- 
Oulre,  sheriff,  to  Breard. 

While  Breard  thus  acquired  title  to  tbe 
property  In  October  1886,  and  while  tbe  legal 
title  to  the  same  remained  of  record  In  iilm 
from  that  time  forth,  he  never  took  posses- 
sion of  the  property.  It  was  at  the  time  of 
Its  seizure  under  his  mortgage  the  borne  of 
J.  W.  Smith  and  bis  family.  Smith's  actoal 
possession  was  never  divested.  The  proper^ 
ty  remained  in  his  possession  from  the  time 
of  Breard's  purchase  dovni  to  the  preaeat 
time,  and  has  been  all  these  years  and  still 
is  bla  home  and  place  of  residence. 

It  appears  tbat  In  December  1887.  some- 
thing over  a  year  subsequent  to  Breard's 
purchase  at  sherifTa  sale.  Smith  paid  Breard 
$903.27.  which  was  the  exact  amonnt,  prin- 
cipal. Interest  and  costs  th&a  due  Breard  on 
the  old  debt.  It  also  appears  that  at  the  time 
of  such  payment  an  act  of  sale  was  drawn 
up  which  recited  that  Breard  sold  the  prop- 
erty to  "Richard  Henry,  Mary  Ellen,  John 
Edward  and  Marg^iel^EglM^e^H^my^ml- 


SMITHS  HEntS  y.  JOHKSTON. 


679 


nor  hdx8  ot  James  W.  and  ICaigaiet  Smltli* 
deceasedt  represented  "by  tfa^r  fatber  James 
W.  Sndtb,  presmt  accepting  tills  sale  for  said 
minor  ehlldr^"  and  tbat  the  sale  was  made 
for  tbe  price  and  sum  of  fSOSJll  In  casb,  be- 
ing the  amount  In  fall  of  the  principal  of  the 
Judgment  ttiat  Breaxd  had  recovered  against 
J.  W.  &nltli,  tDgeth»  with  Interest  thereon  to 
that  date,  and  all  costs  of  suit,  Including  tax- 
es paldr-'*whlcb  said  smn,*'  Is  the  further 
recitation  of  the  deed,  'is  paid  br  the  said 
J.  W.  Smltl^  for  the  use  and  benefit  of  sold 
purchasers,  his  ehlldten  aforesaid.** 

This  deed  was  never  executed.  It  seems  to 
have  remained  among  Breard's  papers  until 
unearthed  to  be  offered  In  evidence  In  the  In- 
stant ease,  more  than  a  dosen  years  later. 

Tts  reception  In  evidence  was  objected  to 
and  a  Ull  reserved  to  the  ruling  of  the  court 
admitting  It 

It  "was  admissible  to  show  rem  ipaam  and, 
taken  In  connection  with  Breard's  testimony, 
to  show  that  such  a  document  was  drawn  up 
and  handed  to  him  at  that  time.  But  It  was 
not  admissible  to  prove  Hs  recitals,  nor  do  we 
undostand  It  was  received  for  the  latter  pur- 
pose. 

While  the  title  thus  remained  of  record  In 
Breerd  for  fourteen  yean,  the  property  was 
not  assessed  for  taxes  in  his  name  and  he 
has  never  paid  any  taxes  on  It 

J.  W.  Ebtttth,  the  taXber  of  plalndfb,  caus- 
ed It  to  be  assessed  to  *'The  Heirs  of  J.  W. 
and  Mrs.  U.  Smith.'*  and  he  (T.  W.  Smith) 
bas  paid  the  taxes. 

UStters  continued  thus  until  the  year  IWXf, 
when  a  judgment  for  |1130.G0  was  recovered 
by  the  Badne  Wagon  and  Oarrlage  Company 
against  J.  W.  Smith. 

The  attorney  for  tiw  Wagon  Oompany. 
shortly  after  recovering  tbe  judgment  ap- 
prised Breard  of  the  fact  that  tbe  title  to 
the  property  stood  In  his  name.  Whereupon 
Breard  Informed  him  that  be  had  no  interest 
In  tt;  that  he  had  been  paid  what  was  due 
him  on  tbe  property. 

Tb«i  it  was  that  a  writ  of  fieri  fiteian  Is- 
sued on  the  Judgment  and  under  tills  writ  the 
pn^ierty  was  seised  as  the  property  of  J.  W. 
Smith,  the  Judgment  debtor. 

This  was  met  by  the  present  suit  brought 
by  Blctaard  H.  Smitfa,  Urs.  Mary  Dooner  (nde 
aCary  Ellen  Smith),  John  E.  Smith  and  Mar^ 
garet  Smith,  alleging  themselves  to  be  the 
owners  of  tbe  property  and  enjoining  its  sal& 

These  parties  are  the  children  of  J.  W. 
Smith,  the  youngest  of  whom  had  meanwhile 
bectmie  of  the  full  age  of  majority. 

A  flew  days  before  flUng  fhelr  suit  but 
subsequent  to  the  sdimre  of  the  property  im- 
dCT  the  Wagon  Company's  judgment  Breard 
executed  an  act  of  sale  of  the  property  to  the 
parties  plaintUI. 

No  one  signed  this  deed  except  Breard,  flie 
notery  and  the  wltnessM.  There  was  no  ac- 
ceptance of  the  act 

The  act  recites  that  Breard  had  bargatned, 
sold  and  delivered  the  property  to  the  parties 


named  as  vendees  In  December  1887,  and 
had,  at  fliat  Hme,  received  from  them  9908.27 
as  Ita  price^  but  the  titie  having  still  remain- 
ed in  blm,  he  now  appeared  for  tiie  purpose 
of  transferring  the  formal  titie  to  them. 

When  tlds  deed  was  offered  In  evidence  It 
was  objected  to  on  the  ground  of  ito  having 
been  executed  and  recorded  subsequent  to 
the  scdaure  made  of  the  im^mrty  by  the  de- 
fendant to  Injunction  and  while  the  property 
was  in  the  Custody  of  the  tiierUf.  To  an  ad- 
verse ruling  counsel  fn  the  seistng  creditor 
reserved  a 

Tbe  otijectton  went  m^nly,  to  the  ^ect 
to  be  giv«i  to  the  deed  as  documentary  evi- 
dence in  tbe  casa  It  was  prc^>erly  received 
In  evidence,  but  not  to  prove  any  of  the  facta 
alleged  In  U,  other  tton  those  rectttog  a 
dlTestitura  by  Breard  of  the  legal  title  to  tbe 
property  tbat  bad  stood  In  bimsdf,  and  Its  to- 
vestituw  In  plalntlfts^  as  far  as  Breard  could 
do  so. 

The  answer  of  the  seWng  creditor  to  the 
petition  for  Injunction  seta  up  tbe  ficttttmis 
and  simulated  character  of  tbe  claim  of 
owner^p  asserted  by  plaintiffs  and  aws 
the  same  to  have  been  mode  for  the  purpose 
of  screening  tbe  pnqwrty  from  the  pursuit 
of  the  creditors  of  J.  W.  Smith. 

The  question  in  the  case  la  whether  the 
propwty  is  to  be  considered  as  belongtiig  to 
J.  W.  Bmttb,  at  tbe  time  of  Ite  seisure  nn- 
dw  tiie  Wsgmi  Company's  Judgment  cr  as 
belonging  to  the  plaintiff  In  Injunction. 

The  district  Judge  held  against  plalntlflB 
on  this  IBSM  ai^  the  former  opinion  and 
decree  of  this  court  aastained  blm. 

A  rehearing  having  been  granted,  a  recon- 
slderstion  of  the  case  has  not  led  to  the 
cimvlctlon  that  there  shonld  be  a  different 
result  reached  on  the  case  as  presmted  In 
the  record. 

But  In  the  interests  of  jasUce,  and  to  give 
both  parties  tiw  tqiportunity  tor  the  intro- 
duction of  fnrtha  evidence,  we  have  con- 
duded  to  remand  tbe  cause. 

J.  W,  Sndtb  claims  to  have  used  his*  chll- 
dreiTs  money  In  paying  tbe  Breard  judgment 
and  says  be  derived  the  funds  so  used  from 
tiie  sate  of  lands  In  Texas  which  his  fatiier 
— tbdr  grandfather^bad  bequmtfaed  to  th&a. 
He  says  be  went  to  Texas  and  sold  these 
lands.  But  he  was  not  tiielr  tator— bed  nev- 

qualified  as  such  In  Louisiana.  How,  then, 
could  he,  without  authority  from  the  coart 
of  the  domicile  of  his  children,  showing  his 
legal  capacity  to  represent  them,  sell  lands 
belongtog  to  them  in  Texas?  Wbo  would 
buy  snch  a  titie?  Where  was  this  sale  made 
and  to  whom;  what  land  was  sold,  and  bow 
much  derived  from  its  ssle— are  questions 
the  record  does  not  satisfactorily  and  soffl- 
clentiy  answer. 

How  did  his  diildren  acquire  these  lands? 
Smith  says  the  will  of  thehr  grandfather, 
but  no  will  or  copy  of  will  was  offered  in 
evi^nce;  no  evidence  of  any  probate  of  a 
will  in  Texas  was  shown; 
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morttmry  proceedings  of  the  grandfather*! 
BQCcesBlon  in  Texas  was  produced. 

Where  In  Texas  did  this  grandfather  live 
and  die;  what  steps  were  taken  to  open  his 
succession  there  and  admiolBter  his  estate; 
what  recognition  of  the  heirship  of  the  piain- 
tlfte  under  the  will  and  of  their  ownership 
of  lands  alleged  to  have  been  bequeathed  to 
them  was  made  by  the  courts  of  Texas?  All 
these  are  pertinent  questions  and  should  be 
satisfactorily  answered  bj  plaintllb  In  In- 
junction by  the  production  of  l^al  and  com- 
petent evidence. 

Why  was  It  that  these  plaintiffs,  the  eldest 
of  whom  was  33  and  the  youngest  23  years 
old  when  this  litigation  commenced,  have 
never  asserted  the  property  to  have  been 
theirs  until  seized  under  tibe  Wagon  Oom- 
pany*a  Judgment? 

All  of  them  have  lived  since  their  major- 
ity In  the  town  where  the  property  Is  sit- 
uated, without  laying  claim  to  ownership 
of  the  proper^,  so  far  as  the  record  dis- 
closes. If  the  property  were  theirs,  it  would 
seem  they  must  have  known  It,  and  must 
have  had  knowledge  of  bow  and  where  and 
when  Ihey  derived  the  means  by  which  It 
was  acqoired  for  them. 

Yet  not  one  of  them  went  on  the  stand  as 
a  witness  In  the  case. 

The  case  as  to  their  ownership  of  the 
funds  paid  to  Breard,  and  their  ownership 
of  the  property  In  question,  rests  on  the, 
practically,  uncorroborated  testimony  of  J. 
W.  Smith,  their  ftither,  who  la  the  seized 
and  insolvent  debtor  of  the  defendant  In  In- 
junction. 

What  authority  had  J.  W,  Smith,  suppos- 
ing he  had  In  hand  funds  belonging  to  his 
dilldren.  to  Invest  the  same  in  the  property 
in  question?  Even  if  be  were  tutor  he  could 
not  make  mch  Investment  without  legal  aur 
thofity. 

CAT.  Code,  art  353,  is  plain  and  precise  on 
this.  The  tutor,  It  says,  cannot  purchase  for 
the  minor  immovable  property  without  au- 
thorl^  from  the  Judge,  granted  on  the  ad- 
vice of  ft  family  meeting.  And  the  Jorls- 
prudouce  is  that  such  a  purchase  without  au- 
thority Is  at  the  tutor's  risk.  Succession  of 
Mitchell.  33  La.  Ann.  358. 

But  conceding  that  this  father  without  be- 
ing their  tutor  and  without  authority,  hav- 
ing funds  of  his  minor  children,  could  invest 
the  same  In  property  so  as  to  place  the  title 
in  them,  was  thcav  any  ratification  of  this 
by  them  after  their  majority  and  before  tbe 
seizure  of  the  property  by  defendants  in  In- 
junction, in  such  way  as  to  make  the  prop- 
erty theirs  and,  thus,  relieve  him  of  Its  be- 
ing held  at  bis  risk?  And  If  there  were  no 
such  ratification  what  Is  the  effect  of  Its 
absence  on  the  titie  to  the  property? 

These  are  questions  for  argument,  suppos- 
ing the  eiidence  to  eventually  suffice  to  show 
that  the  funds  paid  Breard  were  moneys  ac- 
tually belonging  to  the  plalntiCEs  In  injunc- 
tion. 


Plalntififs  sought  to  elicit  from  Breard,  as 
a  witness  on  their  behalf,  what  J.  W.  Smith 
said  to  him  in  1887  when  he  paid  him  tbe 
amount  of  hie  indebtedness  to  him,  as  to  the 
bource  from  which  he  obtained  the  money 
with  which  the  payment  was  made.  On  ob- 
jection that  it  was  hearsay  and  a  self-serving 
declaration,  this  was  ruled  out  and  a  bill 
taken. 

Whatever  statements  Smith  made  to  Breard 
at  the  time  referred  to,  being  at  a  time  not 
suspicious,  are  hardly  to  be  classed  as  self- 
serving,  nor  do  we  think  them  inadmissible 
as  hearsay,  on  tbe  authority  of  1  Greenleaf 
on  Evi.  §  lOS;  Brown  v.  Stroud,  34  Ia.  Ann. 
374.  Smith  Is,  himself,  living  and  was  a 
witness  for  plaintiffs  In  the  case.  His  state- 
ment to  Breard  In  1887  can  have  no  greater 
force  than  his  testimony  now,  except  in  tbe 
one  particular  that  he  then  spoke  at  a  time 
not  suspicious. 

Defendants  offered  In  evidence  a  letter 
written  by  J.  W.  Smith  In  December,  1900, 
to  them  In  which  he  undertook  to  give  a 
statement  of  his  financial  condition.  He 
stated  he  owned  free  from  incumbrance 
twelve  thousand  dollars  worth  of  real  estate, 
not  Including  his  homestead,  which  is  the 
property  in  question. 

The  letter  as  evidence  In  the  case  was  ob- 
jected to  by  plaintiffs  and  ruled  out  and  biD 
taken. 

Defendant  complains  of  this  ruling. 

The  letter  should  hare  been  admitted. 
The  answer  charged  tbe  titie  asserted  1^ 
plaintiffs  to  be  fictitious  and  simulated,  and 
the  letter,  containing  a  reference  to  tbe  prop- 
erty in  dispute  and  a  stetement  that  It  was 
his,  was  competent  evidence,  as  Car  as  it 
went,  in  the  effort  on  defendants  part  to 
eatablldi  simulation. 

It  was,  too,  admlsrible  on  another  ground. 
Smltb  testified  the  property  was  that  of  his 
children  and  that  their  ownership  dated  as 
far  back  as  1887.  Yet  here  was  his  letter 
In  1900  asserting  it  to  be  his.  The  letter, 
therefore,  was  competent  In  rebuttal  of  hli 
testimony  and  to  weaken  its  fcorce. 

For  the  reasons  asdgned  it  is  ordered  that 
the  Judgment  appealed  from  be  set  aside, 
and  this  cause  be  remanded  to  tiie  court  • 
qua  for  further  proceedings  according  to  the 
i  lews  herein  expressed— all  costs  of  suit  to 
await  final  det«^lnation  and  to  be  paid  by 
the  party  then  cast 


on  Ala.  w 

T.  STATE. 

Supreme  Court  of  Alabama.   Jane  11,  1908.) 

MURDER— EVIDENCE-ADMlSSreiLITT— Wrr- 
NKSSBS— BIAS— RIGHT  TO  SHOW— VIOLA- 
TION OP  RULBt-EPFBCT. 

1.  The  rule  that  it  is  competent  to  show  the 
bias  of  a  witness  by  proving  that  he  Buatalui 
fiuch  a  relation  to  a  party  as  would  likely  in- 
fluence his  evidence,  cannot  be  extended  so  as 
to  allow  B  defeadant  on  trial  for  murder  to 
show  that  a  witness  for  the  state  is  the  husband 
of  the  wa^erwoman  of  decedent.  i 
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2.  On  a  prosecution  for  murder,  evidence  that 
two  wituesaes  Jhusband  and  wife)  called  by  the 
state  bad  a  dimculty  <hi  the  day  of  the  homicide 
was  irrelevant 

3.  It  is  discretionary  with  the  trial  court  b> 
permit  a  witnesa  placed  under  the  rale,  bnt  who 
violates  it,  to  testify. 

4.  Od  a  prosecution  for  murder,  aoestioDS  as 
to  the  eiidenca  broagbt  out  at  the  uiaiieBt  over 
the  body  of  the  petaon  l^iUed,  and  as  to  what 
witnesses  then  testified  to,  were  Improper. 

Appeal  from  Criminal  Court,  Jeflereon 
County;  Dan'l  A.  Greene,  Judge. 

Felix  Hall  was  convicted  of  murder  In  the 
first  degree,  and  appeals.  Affirmed. 

Defendant  called  W.  D.  Parrls,  the  cor- 
oner who  held  the  Inquest  over  the  body  of 
the  person  killed,  as  a  witness,  and  asked 
blm  the  following  questions:  "Was  it  not 
a  fact  that  the  evidence  brought  out  before 
you  at  the  Inquest  tended  to  show  that  Jim 
Clark  had  something  to  do  with  the  killing?" 
"Did  not  the  evidence  there  tend  to  show 
that  Jim  Clark  had  been  in  Atlanta  on  a 
visit,  and  when  he  came  back  some  one  told 
bim  that  defendant  had  bad  something  to  do 
wltb  his  wife,  and  be  [dark]  aaid  he  would 
get  him  [def endantj  ?"  "Did  Clark's  wife 
testify  that  she  was  in  or  out  of  tent  at  time 
of  shooting?"  "Is  it  not  ft  fact  that  she 
testifled  that  she  was  out  of  the  tent  at  the 
time  of  shooting?"  "Did  you  not  during  last 
summer  accompany  some  man  to  the  Jail  to 
Identify  the  defendant^'  "Did  yoa  not  ac- 
company a  man,  who  said  he  was  the  prose- 
cuting witness,  to  Identify  the  defendant?" 
"Did  the  evidence  at  the  inquest  tend  to 
Bbow  that  there  had  been  trouble  between 
the  defendant  and  Jtm  Clark  about  Clark's 
wife7'  To  each  of  these  questions  the  state 
separately  objected,  the  court  snstalned  each 
of  sncb  objections,  and  defendant  separately 
excepted. 

Maesey  Tnison,  Atty.  Gen.,  for  Ihe  State. 

TTSON,  J.  While  It  la  always  competent 
to  show  the  bias  of  a  witness  by  proving 
that  he  sustains  such  a  relation  to  a  party 
as  woald  likely  Influence  Mb  testimony,  this 
rule  cannot  be  stretched  to  the  extent  of  al- 
lowing a  defendant  to  show  that  a  witness 
for  the  State  is  the  husband  ot  the  washer- 
woman of  the  deceased. 

The  fact  that  Jim  Clark  and  Annie  Clark, 
who  were  husband  and  wife,  both  of  whom 
were  examined  as  witnesses  by  the  prosecn- 
tlon,  bad  a  difficulty  on  the  day  the  homi- 
cide was  committed,  could  abed  no  light  upon 
tbe  Issues  Involved  In  this  case.  Tliat  tact 
was  wholly  Irrelevant  and  Inadmissible,  and 
the  action  of  the  court  In  sustaining  the  ob- 
jection to  the  question  which  sought  to  elicit 
It  was  properly  sustained. 

"When  witnesses  are  placed  under  the 
rule.  It  Is  discretionary  with  the  presiding 
Judge  to  permit  exceptions  to  Its  enforce- 
ment." RUey  T.  State,  88  Ala.  198,  7  South. 

ft.  8m  Cmmlaal  Uv.  vol  H  Ont  Die  M  16», 


149;  McGuff  v.  State,  88  Ala.  147,  7  South. 
35,  16  Am.  St.  Bep.  25;  Bamea  t.  State,  88 
Ala.  2M,  7  South.  88.  16  Am.  St  Bep.  48. 
So,  too,  it  Is  diBcretl<niary  with  the  trial 
court  to  allow  a  witness  against  whom  the 
rule  was  enforced  to  testify.  And  the  ezar- 
dse  of  that  discretion  is  not  revlsable.  State 
T.  Brookahlre,  2  Ahi.  303;  Sldgreaves  v. 
Myatt,  22  Ala.  017;  WUson  t.  State.  62  Ala. 
299;  Thorn  v.  Kemp,  9S  Ala.  417,  13  South. 
749;  Sanders  v.  SUte,  105  Ala.  4,  16  South. 
935;  Burks  T.  State.  120  Ala.  387,  24  South. 
931.  So,  then,  whether  the  witness,  CL  D. 
Clark,  was  excepted  from  fbe  rule,  or  placed 
under  It  and  violated  it,  the  bill  of  exceptions 
not  being  dear  as  to  his  status,  tile  result 
is  the  same. 

There  was  clearly  no  error  in  sustaining 
the  objection  to  the  several  qnesttons  pro- 
pounded by  defendant  to  his  witness  Farris. 
Goodlett  V.  State.  38  South.  892. 

The  Judgment  of  conviction  mnst  be  af' 
firmed. 


(UT  AllL  ID 

JONES  V.  STAm 
(Supreme  Court  of  Alabama.   June  11,  1908.) 

UURDBR— ACCUSED'S  POSSESSION  OF  WEAPON 
—ADMISSIONS— ADMISSIBILITY  OF  EVIDENCD 
—NATURE  OF  WEAPON  —  ALLBQATION  —  IN- 
DICTMENT—8UB8TAHTIAL  PROOF. 

1.  In  a  prosecution  for  homicide  charged  to 
have  been  committed  with  a  knife,  evidence  for 
the  state  that  accused  owned  a  Barlow  knife, 
and  that  the  witness  had  borrowed  It  from  him 
Bome  days  before  the  killing,  and  bad  seen  ac- 
cused with  the  knife  two  days  previoost  and 
enw  the  knife  exhibited  on  the  preliminary  trial, 
thoufth  he  had  not  seen  defendant  with  It  <mi 
tiie  day  of  the  killing  or  the  day  before,  is  ad- 
niisBible,  in  connection  with  evidence  that  dece- 
dent died  from  Incised  wounds. 

2.  In  a  prosecntlon  for  homicide,  testimony  of 
the  officer  who  arrested  accused  tbat  be  made 
no  threats  or  InducemeDts  to  persuade  him  to  a 
statement,  but  asked  him  what  waa  the  trouble 
with  decedent,  whereupon  accused  said  that, 
after  some  words  between  them,  decedent 
struck  him,  and  he  went  to  cutting,  was  prop- 
erlr  admitted. 

3.  In  a  prosecution  for  homicide,  the  test!- 
mon7  of  the  officer  effectiHR  the  arrest  that  de- 
fendant admitted  on  a  prdlminary  trial  that  a 
knife  there  shown  in  evidence  was  his  Is  ad- 
missible. 

4.  Where  a  homicide  is  charged  In  the  In- 
dictment to  have  been  committed  with  a  knife, 
proof  that  the  killiag  was  committed  with  a 
cutting  Instmmrat  is  suQldent  to  snatain  Hie 
alleganon. 

Appeal  from  Criminal  Court,  Jefferson 
County;  Saml.  E.  Greene,  Judge. 

Albert  Jones  was  convicted  of  murder,  anA 
appeals.  Affirmed. 

The  Indictment  charged  that,  before  the 
finding  of  the  Indictment,  the  defendant  "im- 
iawfully  and  with  malice  aforethonght  killed 
Walter  L.  Cotton,  by  cutting  him  with  a 
knife,  or  by  stabbing  bim  with  a  knife,** 
On  the  trial  of  the  case  It  waa  proved  by  a 
practicing  physician  that  he  was  called  to 


1  am  Onmlaal  I«w,  vol.  U,  OsbL^  H  lUL 
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see  fbe  deceased,  and  he  fonnd  falm  dead 
when  be  arrived  at  tbe  scene;  that,  upon 
examining  the  deceased,  he  found  two  In- 
cised wonnds— one  in  his  head,  between  his 
eyes,  and  the  other  Inside  of  the  thfgh,  which 
severed  a  large  artery.  This  witness  fur- 
ther testified  that  either  wound,  in  bis  opin- 
ion, would  iiave  caused  death.  Austin  Stin- 
son,  a  witness  for  the  state,  testified  that  the 
kilting  of  the  deceased  by  the  defendant  oc- 
curred In  the  Atlantic  &  Pacific  Tea  Store, 
in  Birmingham;  that  he  (the  witness)  was 
In  the  store  at  the  time;  that  some  words 
passed  t>etween  the  deceased  and  the  defend- 
ant, when  he  heard  a  scuffle,  and  Cotton,  the 
deceased,  fell,  and  the  defendant  fell  on  top 
of  him;  that  the  defendant  then  got  up  and 
ran  ont  of  the  door;  that,  upon  going  to  the 
deceased,  he  saw  a  wound  In  the  head  and 
in  the  thigh;  that  blood  was  spouting  from 
the  latter  wound,  and  Cotton  died  In  about 
16  mluntes.  This  witness  further  testified 
that  the  defendant  owne4  a  Barlow  knife, 
but  that  he  did  not  see  it  in  defendant's  pos- 
session that  day  or  the  day  before;  that  on 
the  day  previous  he  did  see  defendant  with 
the  knife;  that  some  days  before  the  killing 
be  had  borrowed  the  knife  from  the  defend- 
ant; that  he  saw  the  knife  exhibited  on  the 
preliminary  trial,  and  It  was  the  one  he 
had  seen  the  defendant  with.  The  defendant 
objected  to  this  testimony  of  the  witness 
Stinson,  and  moved  to  exclude  it,  on  the 
ground  that  it  was  illegal  and  incompetent 
The  court  overruled  the  objection,  and  the 
defendant  duly  excited.  One  WUI  Patton, 
a-  witness  for  the  state,  testified:  That  he 
was  the  officer  who  arrested  the  defendant 
a  short  time  after  the  killing  of  deceased. 
That  he  made  no  threats  or  inducements  to 
the  defendant  to  get  him  to  make  a  state- 
ment, but  asked  him  what  was  the  trouble 
with  Ootton.  Thereupon  the  defendant  said 
that,  after  some  words  between  them.  Cot- 
ton struck  him  with  bis  fist,  and  he  (the  de- 
feudant)  went  to  cutting  him,  and  cut  him 
two  or  three  times.  The  defendant  object- 
ed to  the  witness  testifying  to  the  statements 
as  made  to  him  by  defendant,  upon  the 
ground  that  the  statements  were  made  by 
the  defendant  to  an  officer  while  under  ar- 
rest and  under  duress.  The  court  overruled 
the  objection,  and  to  this  ruling  the  defend- 
ant excepted.  The  witness  Patton  further 
testified  that  the  defendant  admitted  that 
the  knife  introduced  on  the  preliminary  trial 
belonged  to  him.  To  this  statement  of  the 
witness  the  defendant  obj^ted,  and  moved 
the  court  to  exclude  the  same,  on  the  ground 
that  it  was  Irrelevant,  Illegal,  and  Incompe- 
tent. The  court  overruled  the  objection  and 
motion,  and  to  this  ruling  the  defendant  duly 
excepted.  In  his  oral  charge  to  the  Jury,  the 
court,  among  other  things.  Instructed  them 
as'  follows:  "That  while  the  defendant  was 
charged  with  killing  Walter  Cotton,  the  de- 
ceased, with  a  knife,  that,  if  the  .killing  was 
done  with  an  Instrument  of  like  kind  (that 


Is,  a  cutting  Instrument),  this  allegation  of 
the  Indictment  would  be  sustained."  The 
defendant  separately  excepted  to  this  por- 
tion of  the  court's  oral  charge,  and  also  sep- 
arately excepted  to  the  court's  refusal  to 
give  the  following  charges  requested  by  blm: 
"(1)  If  the  jury  l>^eve  the  evidence  in  this 
case,  they  most  find  the  defendant  not  guilty. 
(2j  I  charge  you,  gentlemen,  that,  from  the 
evidence  produced  in  this  case,  the  defendant 
is  not  guUty  of  murder.  (3)  If  the  Jury  be- 
lieve the  evidence  in  this  cause,  they  cannot 
find  the  defendant  guilty  of  murder  in  the 
first  degree.  (4)  Unless  the  evidence  shows 
to  the  minds  of  the  jury,  beyond  all  reasona- 
ble doubt,  that  the  deceased  came  to  Ills 
death  by  b^g  stabbed  with  a  knife  or  cut 
with  a  knife,  then  you  cannot  find  the  de- 
fendant guilty." 

Andress  &  Bnrkhart,  for  aiH>ellaut.  Mas- 
Wilson,  Atty.  Gen.,  for  the  8tat& 

DOWDBLL,  J.  There  was  evidence  tend- 
ing to  show  that  the  wounds  nude  on  the  de- 
ceased, and  from  which  death  resulted,  were 
incised  wounds.  Stinson,  a  witness  for  the 
state,  testified  that  the  defendant  owned  a 
Barlow  knife,  but  that  he  had  not  seen  him 
with  it  on  the  day  of  the  Icililng,  nor  on  the 
day  previous;  that  he  had  borrowed  the 
knife  from  the  defendant;  and  that  he  saw 
a  knife  on  the  preliminary  trial,  which  was 
the  knife  he  had  seen  the  defendant  with. 
This  evidence  was  objected  to  by  the  de- 
fendant, and  the  objection  was  overruled. 
The  evidence  was  relevant,  as  tending  to 
show  that  the  defendant  was  provided  witb 
the  means  of  Infilcting  the  wounds  described, 
and  the  court  committed  no  error  in  over- 
ruling the  objection.  £zell  v.  State,  103  Ala. 
8.  15  South.  818;  MltcheU  T.  State,  M  Ala. 
68,  10  South.  518. 

The  confessions  of  the  defendant,  made  ta 
the  officer  (Patton)  who  arrested  him,  were 
shown  to  have  been  made  voluntarily,  and 
were  therefore  properly  admitted.  Calloway 
V.  State,  103  Ala.  27,  15  South.  821;  McElroy 
V.  State,  75  Ala.  0-13,  and  authorities  thae 
cited. 

There  was  no  error  in  admitting  the  testi- 
mony of  the  witness  Patton  that  the  defena- 
ant  admitted  on  the  preliminary  trial  that 
the  knife  there  shown  In  evidence  was  the 
defendant's.  Ezell  v.  State,  supra; 'Mitchell 
V.  State,  supra. 

The  portion  of  the  oral  charge  of  the  court 
to  the  Jury  to  which  the  defendant  excepted 
correctly  stated  the  law.  In  Hull  v.  State, 
79  .41a.  33,  It  was  said:  "It  is  sufBcIent,  If 
the  substance  of  the  charge  be  proved,  with- 
out regard  to  the  precise  Instrument  used 
Though  the  indictment  charges  a  particular 
weapon,  the  averment  Is  substantially  proved 
If  it  be  shown  that  some  other  Instrument 
was  employed,  which  occasions  a  wound  of 
the  same  kind  as  the  instrument  charged, 
and  the  same  consequences  naturally  foltov." 
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Smith,  32  Me.  369,  64  Am.  Dec.  578;  Bodgers 
V.  State,  50  Ala.  102;  1  Blsh.  on  Crlm.  Pro- 
ced.  I  B14;  1  Arch.  Or.  Pr.  &  PI.  787. 

There  being  evidence  from  which  the  Jtuy 
might  infer  the  existence  of  the  ingredients 
of  murder  in  the  first  degree,  written  charges 
1,  2,  and  3  requested  by  the  defendant  were 
properly  refused.  Written  charge  No.  4  re- 
quested by  the  defendant  was  properly  refus- 
ed for  the  reasons  stated  above  as  to  the 
correctness  of  the  portion  of  the  oral  charge 
of  the  court  which  was  excepted  to  by  the 
defendant  Although  the  Jury  might  not  be- 
lieve that  the  cutting  was  dose  with  a  kulfe, 
still.  If  they  believed  It  was  done  by  the  de- 
fendant with  an  Instrument  of  like  kind,  this 
would  be  sufficient  to  sustain  the  change  that 
It  was  done  with  a  knife.  The  charge  re- 
quested was  opposed  to  this  view,  and  was 
therefore  erroneous. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  wUl  be  affirmed.  Af- 
finned. 


Off  Ala.  47) 

KING  T.  BTATB. 

(Supreme  Ooort  of  Alabama.    Jtme  11,  lOOB.) 

IHDIOTUBNT— HOHICIDB-NATXJRB  OP  WBAFOH 
^ALTBRNATIVB  AlXfiOATIONS-PROPBIBTT. 

1.  Gode,  f  4911,  provideB  that,  when  an  of- 
fenaa  may  be  committed  by  dfCferent  means, 
they  may  be  alleged  in  the  same  count  In  the 
alteraatiTe.  Section  4906  provides  that  when 
the  means  which  the  offense  was  committed 
are  unknown  to  the  grand  Jury,  and  do  not  en- 
ter into  Its  essence,  the  indictment  may  allege 
that  they  are  uoknowD.  An  indictment  for 
homicide  alleged  that  defendant  killed  decedent 
"by  hitting  him  or  by  striking  him  with  a  min- 
ers pick,  or  by  stabbing  or  cntting  him  with  a 
knife,  or  with  some  sharp  instrument  to  the 
grand  jmy  unknown."  deld,  titat  the  indict- 
raent  was  stifficlent. 

Anpeal  from  Criminal  Ooor^  jefCenNm 
Oounty;  Dan*!  A.  Greene,  Judge. 

Sidney  King  was  convicted  of  murder  in 
the  first  degree  and  appeals.  Affirmed. 

The  Indictment  was  as  foliowa:  *^e 
grand  Jury  of  said  county  charge  that,  be- 
fore the  finding  of  this  indictment  Sidney 
King  unlawfully  and  with  malice  afore- 
thought knied  Oc^  Barron,  alias  Ocey  By- 
ron, by  faittiug  him  or  by  striking  him  with 
a  miner's  jflck,  or  by  stabbing  or  cutting  falm 
with  a  knife,  or  with  some  sharp  Instrument 
to  tbe  grand  Juxy  unknown,  against  the 
peace  and  dignity  of  the  state  of  Alabama." 
To  this  indictment  the  defendant  demurred 
upon  several  ground^  which  may  be  sum- 
marized as  follows:  0)  That  the  averments 
of  said  indictment  are  r^ugnant.  In  this: 
that  it  avers  Uiat  said  deceased  was  killed 
by  being  hit  or  sttnck  with  a  miner's  pick, 
or  by  being  stabbed  or  cut  with  a  knife,  and 
also  avers  that  said  deceased  was  killed  with 
some  sharp  Instrument  to  tbe  grand  Jury  un- 
known. (2)  That  the  averments  of  said  in- 
dictment are  repugnant,  In  this:  that  it  avert 

1 1.  Set  HonMaa,  vol  tt,  C«nL  Die  ||  HI,  tUL 


that  tbe  means  or  instrument  with  which 
the  deceased  was  killed  was  known  to  the 
grand  Jtiry,  to  wit,  a  miner's  pick  or  a  knife, 
and  also  avers  that  the  deceased  was  killed 
with  some  sharp  Instrument  to  tbe  grand  Jury 
unknown.  (3)  That  said  indictment  is  vague, 
uncertain,  and  Indefinite,  in  this:  that  it 
avers  that  said  deceased  was  killed  by  being 
hit  or  struck  with  a  miner's  pick,  or  by  being 
stabbed  or  cut  with  a  knife,  and  also  avers 
that  said  deceased  was  Idlled  with  some 
sharp  Instrument  to  the  grand  Jury  unknown. 
(4)  That  said  Indictment  is  vague,  uncertain, 
and  indeflnfte.  In  this:  that  It  avers  that  the 
means  or  Instrument  with  which  deceased 
was  killed  was  known  to  the  grand  Jury, 
and  also  avers  that  said  means  or  Instru- 
ment was  unknown  to  the  grand  Jury.  (5) 
That  said  Indictment  is  bad  for  duplicity, 
in  this:  that  It  avers  that  the  means  or  In- 
strument with  which  deceased  was  killed 
was  known  to  the  grand  Jury,  and  also  avers 
that  said  means  or  Instrument  was  unknown 
to  the  grand  Jury.  This  demurrer  was  over- 
ruled, and  to  this  ruling  the  defendant  duly 
excepted. 

Russell  ft  XiCwia,  ftir  api>eUBnt  Massey 
WUsou,  Atty.  Gen.,  for  the  State. 

8BABPB,  J.  The  statutes  relating  to  the 
form  and  contents  of  Indictments  provide 
that  "when  an  offense  may  be  committed  by 
different  means,  or  vrlth  different  intents, 
such  means  or  intents  may  be  alleged  in  the 
same  count  in  the  alternative."  Code,  i 
4911.  Hence  It  Is  not  a  valid  objection  to  the 
indictment  in  this  case  that  It  states  the 
means  by  which  the  alleged  murder  was 
committed  differently,  by  alternative  aver- 
ments in  one  count.  Newell  v.  State,  115 
Ala.  54,  22  South.  572;  Wilson  v.  State,  84 
Ala.  428,  4  South.  383;  Horton  v.  State,  SS 
Ala.  4S8.  The  statute  above  quoted  has  been 
construed  as  iutended  to  obviate  the  neces- 
sity of  a  multiplicity  of  counts,  by  permit- 
ting one  count  to  serve  the  purpose  as  ac- 
complished by  several  at  common  law.  Hor- 
ton V.  State,  supra.  And  It  has  been  held 
that.  In  case  such  alternative  averments  are 
resorted  to,  "each  alternative  charge  must 
describe  the  means  with  the  same  deflnlte- 
ness  or  particularity  as  would  have  been  re- 
quired, had  the  charge  been  made  separate- 
ly In  a  separate  count"  Rogers  v.  State, 
117  Ala.  102,  23  South.  82.  Ordinarily  an  in- 
dictment charging  the  commission  of  a  homi- 
cide by  means  of  a  weapon  must  specify  the 
weapon  by  name  or  description,  but  If  its 
character  be  unknown  to  the  grand  Jury,  an 
averment  of  that  fact  dispenses  legitimately 
with  other  designation  of  the  weapon.  This 
is  so  by  statute,  where,  as  In  this  case,  the 
character  of  the  weapon  does  not  enter  Into 
the  essence  of  the  offense  charged.  Code,  | 
4906.  And  such  was  the  rule  at  common  law. 
2  Blah.  Crlm.  Pro.  I  614;  Homsby  v.  State, 
M  Ala.  6S,  10  South.  622.  These  authorities 
diow  tbMt  tiM  alternative  averment  contained 
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tn  thl<i  indictment,  which  is  to  the  effect 
that  the  killing  was  done  "with  some  sharp 
instniment  to  the  grand  Jury  unknown," 
whether  considered  as  If  it  were  iu  a  sep- 
arate count,  or  as  the  same  is  here  employed, 
is  a  siifflcient  averment  tn  respect  of  the 
weapon  used.  The  indictment  was  not  sub- 
ject to  the  demurrer.  Except  by  the  de- 
murrer, no  objection  has  been  here  raised  as 
to  the  regularity  of  the  trial  court's  pro- 
ceedings, and  we  do  not  find  from  the  record 
that  error  was  committed  in  these  proceed- 
ings. Therefore  the  Judgment  appealed  from 
will  be  affirmed. 
Affirmed. 


(137  Ala.  63S) 
LONGSHORE,  Jadge,  et  al.      STATE  ex 
rel.  TURNER. 

(Supreme  Court  of  Alabama.    June  11,  1903.) 

MANDAMUa— ALTBRNATIVB  WRIT— SUFFICIBN- 
CT— FROCEBDINQS  ON  ANSWER. 

1.  The  writ  isBiied  on  the  filiiig  of  a  patltloD 
for  mandamus,  praying  that  the  respcmoents  be 
commanded  to  pei-form  a  particular  act,  or  to 
i;how  cause  why  they  should  not  perform  it, 
wiiich  directs  the  resp<uidenl»  "to  appear"  at 
a  time  and  place  deeignated,  and  '^oen  and 
thm  to  show  cause,  If  any  they  have,  why" 
they  have  refused  to  perform  such  act,  is  bad, 
tor  failing  to  alternatlTelr  command  the  re- 

Sondents  to  do  the  act,  or  to  show  caasa  why 
^  should  not  do  it. 

2.  Where  the  answer  to  an  ahematlTe  writ 
of  mandamus  la  insuflicient.  it  la  not  necessary 
to  demur  or  move  to  quash  It. 

S.  If  a  demurrer  or  motion  to  quadi  is  inter- 
posed and  sustained,  the  respondent  is  not  prej- 
udiced. 

4.  Where  the  answer  to  an  alternative  writ 
of  maadamns  shows  a  legal  cause  why  a  per- 
emptory writ  should  not  issue,  and  Its  allega- 
tions are  not  put  in  issue,  the  proceedings  will 
be  dismissed. 

Appeal  from  Circuit  Oonrt,  Sbelby  Ckmnty; 
A,  H.  Alston,  Judge. 

Application  for  mandamoa  by  the  state,  on 
the  relation  of  one  Turner,  against  one  Long- 
shore, probate  judge  of  Shelby  county,  and 
others.  From  a  Judgment  awarding  a  per^ 
emptory  writ,  respondents  appeal.  Reversed. 

Brown  &  Leeper,  foi  appellants.  Thos.  h. 
Bulger,  for  appellee. 

McCLELLAN,  C.  J.  This  Is  a  petition 
for  mandamus  prosecuted  by  the  state,  on 
the  relation  of  Turner,  against  Longshore, 
probate  Judge  of  Shelby  county,  etc.,  the 
commissioners'  court  of  that  county,  and  the 
members  of  said  court  The  prayer  of  the 
petition  is  for  an  alternative  writ  of  man- 
damus to  be  directed  to  the  respondents, 
"commanding  them,  and  each  of  them,  to 
take  all  necessary  steps  and  make  all  nec- 
essary orders  to  issue  and  sell  bonds  of  said 
county  of  Shelby  to  the  amount  of  $10,000, 
the  proceeds  to  be  used  only  for  the  erection 
and  equ^ment  of  a  courthouse  and  Jail  at 
Calcls,  where  the  same  has  been  constito- 
tionally  located,  or  to  provide  by  other  means 
a  sufficient  amount  ot  money  to  erect  a  suit 


able  courthouse  and  Jail  at  Calcls,  where  the 
same  has  been  constitutionally  and  legally 
located,  and  to  properly  equip  and  furnish 
the  same  with  record  books  and  other  neces- 
sary equipments,  or  to  show  cause  at  the 
next  term  of  the  circuit  court  of  Shelby 
county,  at  the  place  of  holding  the  same, 
*  •  *  why  the  said  court  of  county  com- 
missioners of  Shelby  county  should  not  take 
all  necessary  steps  and  make  all  necessary 
orders  to  issue  and  sell  bonds  of  said  Shelby 
county  to  the  amount  of  $10,000,  the  pro- 
ceeds to  be  used  only  for  the  erection  and 
equipment  of  such  courthouse  and  Jail,  or  to 
provide  by  other  means  a  sufficient  amount 
of  money  to  erect  a  suitable  courthouse  and 
Jail  at  Calcls,  ♦  •  •  and  to  properly 
equip  and  furnish  the  same  with  record  books 
and  other  necessary  equipments."  On  pres- 
entation of  this  petition  to  the  circuit  Judge, 
he  made  an  order  granting  its  prayer,  and 
directing  the  clerk  of  the  court  "to  issue 
rule  nisi,  directed  as  prayed  for,  and  re- 
turnable" to  a  specified  day  of  the  ensuing 
term  of  the  circuit  court  of  Shelby  county. 
The  clerk  Issued  a  writ  commanding  the 
sheriff  to  notify  the  respondents  "to  appear" 
at  the  time  and  place  fixed  In  said  order, 
**then  and  there  to  show  cause.  If  any  they 
have,  why  the  said"  respondents  (naming 
them),  "as  hereinabove  set  forth,  have  re- 
fused and  neglected  to  discharge  the  duties 
imposed  on  them  under  the  ordinance  of  the 
constltatlonal  convention  of  tbe  state  of  Ala- 
bama." 

Upon  a  reading  of  the  prayer  of  the  peti- 
tion, the  order  made  by  the  court  In  response 
thereto,  and  the  writ  Issued  by  the  clerk,  as 
they  are  set  out  above.  It  Is  at  once  obvious 
tliat  tbe  writ  so  issued  Is  wholly  bad.  In 
the  first  place,  the  alternative  writ  In  man- 
damus Is  not  process,  merely,  but  both  pro- 
cess and  pleading.  In  strictness,  It  Is  the 
thing  to  be  answered  by  the  respondent,  and 
It  should  therefore,  by  way  of  premises  for 
and  Inducement  to  Its  mandate,  set  out  tbe 
facts  upon  which  the  relator  bases  his  right 
This  writ  makes  no  pretense  In  that  direc- 
tion. Then  the  writ  must  alternatively  com- 
mand a  thing  to  be  done,  or  that  tbe  respond- 
ent should  appear  and  show  cause  why  a  per- 
emptory writ  should  not  Issue,  commanding 
him  to  do  that  thing.  In  all  cases  the  respond- 
ent has  the  right  to  do  the  act  in  questiou, 
and  to  an  opportunity  to  do  it  or  enter  upon 
its  execution,  and  make  return  of  the  fact 
in  answer  to  the  writ.  It  Is  only  when  and 
in  the  event  he  falls  to  perform  the  act  that 
he  must  show  cause  against  being  compelled 
to  perform.  The  prayer  here  was  that  the 
respondents  be  called  upon  to  act,  or  to 
show  cause  against  being  forced  to  act.  The 
order  followed  the  prayer.  The  writ,  how- 
ever, fails  utterly  to  give  the  respondents 
any  such  or  other  alternative.  It  Is  not  an 
alternative  writ  at  all.  It  affords  no  oppor- 
tunity for  tbe  respondents  to  perform  the 
required  acts,  bnt  commanda^em  petemp- 
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toiily,  and  not  alternatively,  to  appear  and 
show  cause.  And  more,  It  does  not  command 
them  to  show  cause  against  the  Issuance  of 
a  peremptory  writ  coercing  the  action  de- 
sired. It  does  not  look  to  any  such  proceed- 
ing at  all,  but  the  command  Is  that  they  shall 
show  cause,  not  why  they  should  not  be  com- 
pelled to  act,  but  why  they  have  not  acted,  as 
tf  the  purpose  and  end  of  the  proceeding 
was  to  punish  them  for  past  pretermission 
of  duty,  and  not  to  force  them  to  discharge 
of  duty  In  the  future.  The  writ  issued  was 
altogether  bad,  and  It  should  have  been 
quashed  on  the  motion  made  by  the  re- 
spondents. 13  Bney.  PI.  &  Pr.  pp.  769  et 
seq.;  High,  Ex.  Rem.  SS  629,  536-6;  MerriU 
on  Mandamus,  S  260;  State  v.  Mobile  & 
Montgomery  Railroad  Co.,  59  Ala.  321;  State 
T.  Williams,  69  Ala.  311. 

If  the  answer  to  a  proper  alternative  writ 
is  Insufflclent  (that  is,  shows  no  cause  against 
the  right  to  a  peremptory  mandamus  as- 
serted by  the  relator),  it  is  unnecessary  to 
demur  to  it  or  to  move  to  quash  it.  The 
court  will  consider  the  case  presented  for 
the  relator  on  the  petition  and  alternative 
writ,  and  for  the  respondent  on  his  answer, 
determine  the  insufficiency  of  the  answer, 
and  award  the  peremptory  writ  without  any 
challenge  of  the  answer  by  motion  or  demor- 
rer.  If  such  motion  or  demurrer  Is  Inter* 
posed  and  sustained,  It  Is  only  another  way 
of  determining  the  Insufficiency  of  the  an- 
swer, and  by  thus  proceeding  the  respondent 
cannot  be  prejudiced.  Of  course,  if  the  answer 
Is  sufficient— if  it  does  show  legal  cause 
against  the  Issuance  of  a  peremptory  writ, 
and  Its  averments  are  not  put  In  Issue  as 
now  allowed  by  our  statute— the  writ  will 
be  denied  and  the  proceeding  dismissed.  We 
will  not  on  this  appeal  discuss  the  answer 
of  the  respondents  on  Its  merits  or  demerits. 
They  should  never  have  been  put  to  their 
answer  at  all. 

For  the  error  committed  by  the  court  In 
overruling  respondents'  motion  to  quash  the 
so-called  alternative  writ,  the  Judgment 
awarding  the  peremptory  writ  must  be  re- 
Tersed,  and  a  Judgment  will  be  here  entered 
■quashing  said  writ.  The  cause  will  be  re- 
manded. Reversed,  rendered  In  part,  and  re* 
mended. 


<137  AU.  584) 

BANK  OF  DOTHAN  v.  J.  F.  DAWSBT  ft 
CO. 

<Supreme  Court  of  Alabama.  June  9,  1903.) 

WARXH0V8BUBN— ACTION  BT  TRANSPSRBB 
or  RBOBIPIMWHPUkZNT. 

1.  A  complaint  alleging  that  defendants,  as 
warehousemen,  issued  receipts  for  cotton  stored 
in  their  warehouse,  on  which  the  wcvds  "Not 
negotiaUe"  were  not  plalnlr  written  tx  stamped, 
BO  that,  under  Code  1890,  f  4222,  they  were  cap- 
able of  being  transferred  by  indorsement,  so  as 
to  make  the  transeferee  the  owaer  of  the  prop- 
erty BO  fur  as  to  give  validity  to  any  pledge 
or  transfer  made  by  him;  that  plaintiff  ad- 


vanced money  thereon  to  the  holders  thereof 
and  they  were  transferred  by  indorsement  to 
plaintiff  as  security  for  the  money  loaned;  and 
ttiat  defendants  released  the  cotton  without  the 
delivery  to  him  and  cancellation  of  the  re- 
ceipts, to  plaiotifiTs  damage— is  bad.  Id  not 
■lieciog  to  whom  nlalntifC  advanced  the  money 
on  ue  receipts,  ana  to  whom  the  receipti  were 
indorsed. 

Appeal  from  Circuit  Conrt,  Henry  County: 
J.  0.  Richardson,  Judge. 

Actioo  by  the  Bank  of  Dotiian  against  J.  F. 
Dawsey  ft  Co.,  warehousemen.  Judgm«it 
for  defendants.  Plaintiff  appeals.  Affirmed. 

The  second  and  third  counts  of  the  com- 
plaint were  as  follows:  "Count  No.  3.  Plain- 
tiff claims  of  the  defendant  the  further  sum 
of  two  hundred  and  twenty-flve  dollars  dam- 
ages for  that  during  the  fall  and  winter  of 
1897,  defendants  were  warehousemen  in  the 
town  of  Dothan,  Ala.,  and  as  such  warehouse- 
men issued  three  receipts  for  eight  bales  of 
cotton,  then  stored  In  their  warehouse,  on 
which  said  receipts  the  words  'Not  negotia- 
ble' were  not  plainly  written  nor  stamped. 
That  plaintiff  after  the  issuance  of  said  re- 
ceipts by  defendant  without  any  knowledge 
that  defendants  bad  already  delivered,  ship- 
ped or  released  the  cotton  aforesaid,  advan- 
ced money  thereon  to  the  holder  of  same, 
and  that  said  receipts  were  transferred  by  In- 
dorsement thereof  to  said  plaintiff  as  securi- 
ty for  the  money  so  advanced  thereon.  That 
defendants,  dlsr^arding  the  Interest  and 
rights  and  lien  of  plaintiffs  In  and  to  the  said 
cotton  for  which  they  bad  Issued  said  re- 
ceipts, delivered,  released,  shipped  or  other- 
wise disposed  of  the  cotton  specified  In  said 
receipts  wrongfully  and  In  violation  of  law 
without  the  delivery  to  them  and  cancellation 
of  said  receipts,  and  plaintiff  avers  that  by 
said  wrongful  act  of  the  defendant  as  afore- 
said, plaintiffs  were  rendered  unable  and 
powerless  to  enforce  its  said  lien  upon  the 
cotton  specified  In  said  receipt  as  aforesaid, 
whereby  he  sustained  great  Injury  and  dam- 
age as  aforesaid  In  the  sum  of  two  hundred 
and  twenty-flve  dollars." 

To  the  second  and  third  counte  the  defend- 
ants demurred  separately  and  severally  upon 
the  following  grounds:  "(1)  Because  said 
count  falls  to  allege  any  facts  showing  that 
plaintiff  had  a  Hen  on  or  right  to  said  cot- 
ton In  said  count.  (2)  Said  count  falls  to 
allege  sufficient  facts  to  show  that  plaintiff 
bad  a  lien  on  or  a  right  to  said  cotton  men- 
tioned In  said  count.  (3)  Said  count  falls  to 
allege  that  on  said  receipt  the  words  'Not 
negotiable*  were  plainly  written  or  stamped 
on  said  receipt.  (4)  Said  count  falls  to  allege 
to  whom  plaintiff  advanced  the  money  on 
said  receipts.  (6)  Said  count  falls  to  allege  to 
whom  said  receipts  were  issued.  (6)  Said 
count  falls  to  allege  that  plaintiff  acquired 
said  receipts  without  a  notice  of  the  fact  the 
cotton  described  therein  had  already  been  de- 
livered when  plaintiff  acquired  said  receipts. 
(7)  Said  count  falls  to  set  forth  the  contents 
of  said  receipts.   (8)  Said  count  falls  to  set 
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forth  any  facts  which  showed  that  said  re- 
ceipts were  as  provided  for  or  contemplated 
m  section  4222  of  the  Code  of  1S96  atider 
which  this  suit  Is  broaght" 

The  conrt  eustalned  the  demurrers  to  each 
of  the  second  and  third  counts,  and,  the 
plalntlCC  declining  to  plead  further,  Judgment 
was  rendered  for  the  defendants. 

R.  D.  Crawford,  for  appellant  Espy  & 
Fanner,  for  appellees. 

HARALSON.  J.  The  first  count  was  with- 
drawn by  the  plalntiCt.  The  second  and  third 
were  demurred  to  on  the  same  grounds, 
which  demurrers  being  sustained,  the  plain- 
tiff made  known  to  the  court  that  It  declined 
to  proceed  further,  and  Judgment  was  ren- 
dered discharging  defendants,  and  against 
plaintiff  for  costs. 

The  first,  second  and-elgbth  grounds  of  de* 
murrer  were  general,  and  require  no  consid- 
eration. 

The  statute  provides,  that  "the  receipt  of 
a  warehouseman  on  which  the  words  *Not  ne- 
gotiable' are  not  plainly  written  or  stamped, 
may  be  transferred  by  the  indorsement  there- 
of, and  any  person  to  whom  the  same  la 
transferred  must  be  deemed  and  taken  as 
the  owner  of  the  thing  or  property  therein 
specified  so  far  as  to  give  validity  to  any 
pledge.  Hen  or  transfer  made  or  created  by 
SQch  person."  Code  1806,  S  4222.  This  re- 
ceipt, as  la  held,  does  not  represent  money 
or  vahie,  but  represents  the  property  men- 
tioned in  it,  symbolizing  its  delivery  into  the 
possession  of  the  assignee,  investing  him 
with  such  rights  as  It  is  the  Intention  of  the 
parties  to  pass  In  the  property  Itself.  Dan- 
forth  V.  McBlroy,  121  Ala.  106,  2S  South. 
840. 

The  third  ground  of  demurrer  is,  that  the 
counts  fall  to  allege  that  on  the  receipts  for 
the  cotton  the  words  "Not  negotiable"  were 
plainly  written  or  stamped.  But  the  second 
count  does  aver  that  these  words  were  not 
indorsed  on  said  receipts,  and  the  third,  that 
they  ''were  not  plainly  written  nor  stamped" 
thereon.  The  receipts,  therefore,  under  the 
provisions  of  said  section  4222  of  the  Code 
were  capable  of  being  transferred  by  the  in- 
dorsement thereof,  so  as  to  make  the  trans- 
feree the  owner  of  the  same  for  the  purposes 
specified  In  the  statute. 

The  fourth  and  fifth  grounds  are,  the  one, 
tliat  the  counts  fall  to  allege  to  whom  plain- 
tiff advanced  tbe  money  on  said  receipts,  and 
the  other,  that  there  Is  a  failure  of  averment 
as  to  whom  the  receipts  were  Indorsed. 

These  grounds  were  well  taken.  Good 
pleading  as  well  as  the  evident  purpose  of 
the  statute,  require  that  the  defendants 
should  be  made  aware  In  the  counts,  of  the 
traversable  facts  on  which  the  plaintiff  re- 
lies for  recovery,  so  that  It  might  the  better 
prepare  to  make  defense.  In  respect  to  the 
matters  suggested  on  demurrer,  the  pleader 
seems  to  have  proceeded  In  the  averments 
of  the  connti  with  canUous  indeflnltenraa. 


Mclnnls  V.  Babun,  1  Port  386;  6  Ency.  PI.  & 
Pr.  249. 

The  demurrers  were  properly  sustained. 
Affirmed. 


or  AIL  4S8> 
ROBINSON  T.  STARNBS. 
(Supreme  Court  of  Alabama.  Jime  9.  1903.> 

APPEAL— RECORD— PRBSUICPTIOM. 
1.  A  judgment  dismissing  the  suit  at  defend- 
ant's costs  will  be  presumed  to  have  been  bj 
conseDt;  the  record  siiowing  that  the  attorneys 
■were  present  when  it  was  rendered,  and  not 
negatlvlag  that  the  motion  to  dismiss  at  de- 
fendant's coBtt  was  consented  to  or  acquiesced 
Id. 

Appeal  from  Oircult  Ooart  .  Uniest(»K 
Oounty;  Osceola  Kyle,  Judge. 

Action  by  Thomas  Stames  against  C.  N. 
Robinson  for  false  linprlsonment  From  the 
Judgment,  so  tar  as  it  adjudges  costs  against 
defendant,  he  appeals.  Affirmed. 

The  Judgment  was  as  follows:  "Come  the 
parties  by  their  attorneys,  and  the  plaintiff 
says  he  vrlshes  no  further  to  prosecute  this 
suit;  and,  on  motion  of  the  plaintiff.  It  is  or- 
dered and  adjudged  by  the  court  that  this 
cause  be  dismissed  at  the  costs  of  the  de- 
fendant It  is  therefore  further  considered, 
ordered,  and  adjudged  by  the  court  tliat  the 
plaintiff,  for  the  use  of  the  officers  of  this 
court,  have  and  recover  of  the  defendant  the 
costs  In  this  behalf  expended,  for  the  ccdlec> 
tion  of  which  let  execution  Issae.'* 

D.  W.  Speake,  for  appellant 

8HARPE.  J.  A  Jndgment  of  •  court  of 
general  Jurisdiction,  rendered  irlthln  th» 
scope  of  the  conrf  s  powers,  is,  on  appeal, 
presumed  to  be  free  from  error,  until  the 
contrary  Is  made  to  aj^iear.  8  Brick.  Dig.  p. 
406, 1  40;  2  Ency.  PI.  &  Pr.  420.  Tbe  reconl 
in  this  case  shows  that,  when  the  Judgment 
appealed  from  was  rendered,  the  parties  were 
present  by  thehr  attorneys,  and  It  does  not 
negative  that  the  plalntifTs  motion  to  dismiss 
the  cause  at  defendant's  cmts  was  consented 
to  or  acquiesced  in  on  the  part  of  the  defend- 
ant In  the  absence  of  such  negation,  and 
under  the  principle  above  ref«Ted  to.  It  la 
here  presumed  that  tbe  Judgment  was  by 
consent  and  consequently  It  will  be  affirmed^ 


(U7  AI&.  ioo> 
BTATB  V.  BBRKSTBESSSBw 
(Supreme  Court  of  Alabama.  June  16,  1908.)- 

CRIMINAL  LAW— BAIL  BEFORB  INDICTHENT- 
HABEAS  CORPUS— APPEAL  BT  STATE. 

1.  Cr.  Code  189U,  9  4314,  provides  that  any 
party  aggrieved  by  the  judgment  on  the  trla' 
of  a  habcaB  corpus  may  appeal,  and  i^ien,  aa 
habeas  corpus,  any  person  held  In  custody  *nn- 
der  a  charge  or  couvlcdon  for  crime"  Is  dis- 
charged from  such  custody,  or  when  any  persOD 
held  in  custody  under  an  indictment  of  tbe 

rnd  jury  charsing  him  with  a  capital  offais» 
admitted  to  ball,  the  prosecuting  officer  or 
attorney  may  take  an  appeal  in  bSialt  of  Uic 
state.  Setd,  that  the  state  had  no^bt  of  ap- 
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f»etl  from  an  order  of  the  probate  inige  admlt- 
tbiK  a  peraon  charged  with  homicide  to  bail 
on  habeas  CMpos,  prior  to  indictment. 

Ai^peal  from  Probate  Comt,  Tallapoon 
Gonntr;  J.  J.  Harlan,  Judge. 

sails  Berlistreaser  was  arrested  upon  a  war- 
rant Issued  b7  tbe  judge  of  tbe  Fifth  Ju- 
dicial Circuit,  cbai^^  him  with  murder. 
Sitting  as  a  magistrate,  tbe  judge  remand- 
ed defendant  to  jail  without  boud.  Subse- 
quently, upon  petition  therefor,  the  probate 
Judge  awarded  a  writ  of  habeas  corpus,  and, 
apon  the  hearing  thereof,  admitted  petition- 
er to  ball  In  tbe  sum  of  $2,000.  From  this 
judgment  tbe  state  appeals,  assigning  as  er- 
ror the  rendition  of  tbe  judgment  admitting 
petitioner  to  bail.  In  tills  court  th^  was  a 
motion  made  to  dismiss  tbe  appeal  upon  tbe 
ground  tbat  the  appeal  hj  the  state  was  not 
authorized  hy  law.  Motion  granted. 

Massey  Wilson,  Atty.  Gen.,  tm  the  State. 
TbOB.  L.  Bulger,  Sorrell  Sn  Sorrell,  and  lAdc- 
ey  ft  Bowling,  for  appellee. 

3X)WDEL1j,  J.  The  appeal  In  tnu  case  Is 
taken  from  an  order  of  the  probate  judge, 
made  on  the  hearing  of  a  petition  for  a  writ 
of  habeas  corpus,  admitting  the  petitioner  to 
balL  Motion  is  here  made  to  dismiss  the  ap- 
peal upon  the  ground  that  an  appeal  does  not 
Ite  in  the  name  of  the  state  undo-  the  tacts  In 
the  present  caao;  The  right  of  ai^eal  in  such 
«aM  im  zegnlateA  by  tbe  statute,  and.  In  the 
absence  of  the  statute,  dearly  no  such  right 
can  be  satd  to  exiat  The  statute  relating  to 
apiwals  tn  habeas  corpus  cases  (section  4814, 
Or.  Code  1896)  reads  as  follows:  "Any  par- 
ty aKriered  by  the  judgment  cm  the  trial  of 
a  habeas  corpus  may  appeal  to  tbe  Supreme 
Court;  and  when,  on  habeas  corpus,  any  per- 
son held  In  custody  under  a  cha^  or  c<ri- 
Tlctfon  for  crime,  or  for  extradition  as  a 
faglttre  from  justice  of  another  state,  la  dis- 
charged from  such  custody;  or  when  any  per- 
son held  In  custody  under  an  Indictment  by 
a  grand  jury  charing  him  with  a  capital  of- 
fense Is  admitted  to  ball,  the  solicitor  or  other 
prosecuting  f^cer  or  attorney  may  take  an 
appeal  In  bdialf  of  the  state  to  the  Supreme 
<jOurt;  and  In  such  cases  the  Judgment  must 
be  suspended  landing  the  appeal;  but,  except 
In  capital  cases,  the  party  may  give  ball,  with 
snfBdent  sureties^  conditioned  that  he  will  ap- 
pear before  such  court  or  officer  as  may  be 
prescribed  by  the  judge  or  chancellor,  and 
abide  the  Judgment  rendered,"  etc.  The  peti- 
tioner In  the  present  case  was  committed  to 
JaU,  without  bail,  on  a  preliminary  hearing 
by  the  committing  magistrate  on  affidavit 
and  warrant  charging  him  with  murder.  Tbe 
probate  judge,  on  the  hearing  of  the  petition, 
ndndtted  the  petitioner  to  ball.  It  Is  mani- 
fest that  the  provision  in  tbe  foregoing  stat- 
ute which  gives  to  the  state  the  right  of  ap- 
peal where  the  party  Is  held  in  custody  under 
nn  indictment  charging  him  with  a  capital 
Dffense,  and  bail  la  allowed,  confers  no  right 


V.  STAm  687 

of  appeal  In  the  case  before  us,  since  tbe 
party  wa>  not  bdd  In  costody  under  any  in- 
dictment The  other  provlslni  of  tbe  stat^ 
nte  giving  to  the  state  the  right  of  appeal 
Is  where  the  person  is  held  In  custody  under 
a  cfaai^  cr  conviction  for  crime,  or  for  ex- 
traction as  a  furtive  from  the  justice  of 
another  state,  and  is  discharged  from  sucb 
custody.  Here  the  petitioner  was  held  in 
custody  und«r  a  charge  for  crlm^  and  was 
admitted  to  ball  on  the  hearhig  of  his  peti- 
tion. It  is  here  contended  on  the  -pert  of  the 
state  that  this  was  a  discharge  from  custody, 
and  such  discharge  as  gave  to  the  state  the 
r^t  to  aiq^eaL  We  are  quite  clear  tluit  the 
statute  does  not  admit  of  this  construction. 
By  the  terms  of  the  statute,  an  evident  dis- 
tinction Is  made  between  a  discharge  from 
custody  and  admission  to  hail.  By  the  for- 
mer,  an  absolute,  unqualified  discharge  Is 
cleaily  contemplated.  It  Is  too  plain  for  argu- 
ment that  the  connection  in  which  the  lan- 
guage "dlsdiarged  from  such  custody"  Is  em- 
ployed does  not  mean  discharge  (m  ball,  since 
a  person  held  In  custody  under  a  conviction 
for  a  crime  may  not  be  admitted  to  ball,  and 
It  la  In  the  same  smse  that  the  language  tn 
employed  when  the  party  is  held  In  custody 
under  a  charge  for  crime,  other  than  under 
an  indictment  for  a  capital  offense,  and  It 
Is,  by  the  terms  of  the  statute,  under  the 
t  last-mentioned  custody  (that  la,  under  an  in- 
dictment charging  a  capital  offense)  that  the 
right  of  appeal  Is  given  the  state  when  there 
is  a  discharge  on  balL  It  results  from  the 
foregoing  considerations  that  tbe  motion  to 
dismiss  the  appeal  must  prevaU. 
The  appeal  la  dismissed. 

Cin  AJa.  ») 
8TABKS  «t  aL  V.  BTATa 

(Supreme  Court  of  Alabama.  Jane  11,  1903.) 

HOUICIDB-DTINa  DBCLARATIOHS— RES  OSS- 
TiB— BVIDENGE— INSTRUOTIOHB 
— CONBPIHACY. 

1.  On  a  murder  trial,  It  appeared  that  de- 
ceased was  fOQod  lying  on  tbe  ground.  On  be- 
ing asked  what  waa  the  matter,  be  said:  "I  am 
shot  to  death.  I  cannot  lire.  Held,  that  a 
proper  predicate  for  the  admission  of  his  dying 
deelaraaons  was  laid. 

2.  Deceased  further  stated  Oiat  he  did  not 
know  who  shot  him;  that,  while  going  down  a 
path  from  a  store,  he  beard  a  bell  sounding 
like  a  bicycle  bell,  and  stopped,  whereon  some 
one  shot  him,  the  flash  of  tne  gnu  being  in  the 
direction  of  the  comer  of  the  store.  Beid  a 
part  of  tbe  res  gestoe. 

3.  The  evidence  further  showed  that  the  store 
waa  burzlarized  tbe  night  of  tiie  killing,  and 
two  of  tne  state's  witnesses  testified  that  de- 
fendants made  voluntary  confessions  to  the 
effect  that  they  burglarized  the  store;  that, 
while  one  was  In  the  store,  the  other  stood 
watch  near  the  comer  of  it,  and  Aot  deceased 
when  he  stopped,  not  knowing  what  he  intended 
to  do.  Held,  that  a  charge  to  find  the  defendant 
who  waa  in  the  store  not  guilty  of  murder  in 
the  flmt  degree,  unless  the  jury  believed  hs 
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bad  formed  a  eonsplnier  with  the  defendant 
who  did  the  shootlns  ta  UU  deceased,  wu  prop* 

erlj  refused. 

Appeal  from  City  Court  of  Montcomery; 
William  H.  Thomas,  Judge. 

Will  Starbs  and  Alexander  Means  were 
coDTlcted  of  murder,  and  appeal.  Affirmed. 

On  the  trial  at  the  case  it  was  shown  that 
abont  9  o'doek  at  night  Flem  Voatxx  was 
shot  down  near  the  store  of  one  Stanford, 
and  that  he  died  from  the  effects  of  said 
wound.  Two  of  tiie  state's  witnesses  testi- 
fied that  on  the  night  of  the  killing,  about  9 
o'clock,  they  heard  the  report  of  a  gun,  and, 
upon  going  In  the  direction  in  which  the  gun 
was  fired,  they  found  the  deceased  lying 
about  25  feet  from  the  comer  of  the  store; 
that  the  deceased,  on  being  asked  what  was 
the  matter,  said:  "I  am  shot  to  death.  I 
cannot  lire;"  and  further  stating  "that  he 
did  not  know  who  shot  him."  The  solicitor 
asked  each  'of  these  witnesses  what  else  the 
deceased  said.  The  defendant  objected  to 
each  of  these  questions  as  asked  the  wit- 
nesses, respectlTely,  upon  the  ground  that  it 
called  for  IrreleTant,  Immaterial,  and  incom- 
petent evidence,  and  called  for  the  dying 
declaration,  for  wlitch  no  sufficient  predicate 
liad  been  laid.  The  court  oTermled  each  of 
these  objections,  and  the  defendants  sepa- 
rately excepted.  Bach  of  the  witnesses  tes- 
tified that  the  deceased  further  stated  that  he 
was  going  down  a  path  from  the  store,  and 
■whea  he  was  near  the  store  he  heard  a  bell 
rung  which  sounded  like  a  bicycle  bell;  that, 
his  attention  being  directed  to  the  ringing  of 
the  bell,  he  stopped,  and  that,  as  soon  as  be 
stopped,  some  one  shot  him;  and  that  the 
flash  of  the  gun  was  from  the  direction  of  the 
com«r  pf  the  store.  The  evidence  for  the 
state  farther  showed  that  Stanford's  store 
was  burglarised  on  the  night  of  the  killing. 

The  state  introduced  two  witnesses  who 
testified  that  the  defendants  made  confes- 
sions, and  ttiat  these  confessions  were  vol- 
untary, and  were  made  without  any  threats 
made,  or  by  tiie  offer  or  hope  of  reward,  or 
any  inducement  held  out  In  the  confessions 
so  testified  to  by  said  witnesses,  the  defend- 


ants admitted  that  tliey  burglarised  the  store 
of  Stanford  on  tbe  night  of  the  killing;  that 
at  the  time  of  the  killing  Alex  Means  was 
in  the  store,  and  Will  Starks  was  standing 
watch  near  the  comer  of  the  store;  and  that, 
as  the  deceased  stoi^ked,  Will  Stanford  shot 
him.  These  witnesses  further  testified  that; 
upon  their  asking  Starks  what  he  ahot  ibt 
deceased  for,  he  replied:  "When  FMter 
came  im  there,  and  stopped  ,  and  commenced 
peeping  around,  I  shot  him.  I  did  not  know 
what  he  was  going  to  do."  The  said  wit- 
nesses further  testified  that  Starks  stated 
that  he  did  not  know  who  it  was  when  he 
shot 

Upon  the  introduction  of  alt  the  evidence, 
the  defendants  requested  the  court  to  give  to 
the  Jury  the  following  written  diarge.  and 
separately  ^cepted  to  the  court's  refusal  to 
give  the  same  as  asked:  "If  the  Jury  do  not 
.believe  beyond  a  reasonable  doubt  that  Alex. 
Means  had  formed  a  conspiracy  with  Win 
Starks  to  kill  the  deceased,  then  they  must 
find  Alex  Means  not  gnli^  of  murder  in  the 
first  degree." 

W.  F.  Herb^  for  appellants.  Massey 
Wilson,  Atty.  Gen.,  tox  the  State. 

HARALSON,  3.  A  proper  predicate  for 
the  admission  of  the  dying  declarations  of 
the  deceased  was  laid,  and  there  was  no 
error  In  their  admission  In  evidence.  The 
statements  made,  at  the  thue,  by  the  de- 
ceased, as  called  for  by  tiie  state,  wen  a 
part  of  the  res  gestte  of  tiie  bmnlcld^  and 
were  properly  admitted  as  incident  to  what 
was  done,  as  shedding  light  on  tiie  main 
fact  Johnson  v.  Btete,  102  Ala.  1,  Ifi,  3A 
South.  99;  McQueen  v.  SUte,  108  Ala.  12. 
IK  South.  824;  6  Am.  ft  Eng.  Etacy.  Law 
(1st  Ed.)  123;  21  Id.  99.  101-2. 

The  charge  requested  by  the  defendants 
was  properly  refused.  Thomas  v.  State,  130 
Ala.  62,  80  South.  391;  Evans  v.  State.  109 
Ala.  13.  19  South.  535;  JoUy  v.  State,  84 
Ala.  19,  10  South.  606. 

These  were  the  only  exceptions  reserved.. 

Afflmied. 
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WHANN  et  al.  r.  HILLEK. 

(Snpreme  Court  of  lAVisiana.  June  22,  1903.) 

ensCIFIO  PBRPORUANCB-eulT-PABTIBS  DB- 
rENDANT. 

1.  Defendant  Bced  to  take  title  to  lota,  ot 
hatture  formation,  bordering  on  the  river  front 
of  the  City  of  New  Orleana,  to  and  ov&  which 
the  City  and  the  Board  of  OMXunissUHietB  tor  the 
port  ot  New  Orleana  claim  rights  .pertainlDg 
to  the  wharvM,  docka  and  commerce  of  the 
City,  hea  the  legal  right  to  cause  the  City  and 
the  Board  of  Port  Commisaioners  to  be  made 
parties  to  the  soit,  to  the  end  of  having  it 
definitely  established  what  the  righta  of  the 
Ci^  and  the  Board  of  Port  Comniissionera  in 
and  over  the  property  are,  and  whether  anch 
rights  exist  to  the  exteut  of  rendering  the  prop- 
erty Doavailable  for  the  paipose  tor  which  de- 
fendant intended  it,  and  which  ww  the  motlre 
of  his  purchase  of  the  same. 

ProTosty,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  John  St  Paul,  Judge. 

Action  by  Robert  J.  Whaun  aud  others 
against  Alfred  Hlller  and  others.  Judgment 
for  plalutlffB,  and  defendant  Hlller  appeals. 
Berersed. 

Gostave  Lemle  and  Foster,  Milling.  €k>d- 
chaux  &  Sanders,  for  appellant  Dart  & 
Kieman,  for  appellees  Whann  et  al.  Arthur 
HcOuiriE,  Asst.  01t7  Attr..  for  axqyelLee  dty 
ot  New  Oiteans.  McCloakey  ft  Benedict,  for 
anpeUee  Doard  of  port  commlaslonenL 

BLANCHABD,  J.  Defendant  made  an  ofEer 
In  writing  to  puRibase  for  tbe  price  of  f7r 
60(MN)  certain  lota  of  ground  on  and  near 
tbe  river  front  in  the  Olty  of  New  Orleana. 

PlalntUfa  (ownns  of  the  lots)  accepted  tiie 
offer. 

It  ia  shown  that  defendant's  ot^ect  In  de- 
airing  to  boy  the  propertr  was  to  erect  a 
-wareboose  thereon,  and  a  river  front  for  tbe 
-warehouse  wfta  esaentlaL, 

Ko  plat  of  the  lots  or  locality  was  exhib- 
ited to  defendant  at  the  time  tbe  negotia- 
tion for  tbe  purchase  (tf  the  propertr  was 
commenced,  but  he  visited  the  locality,  saw 
the  lots  and  thai,  retomlna;  closed  the  trade. 

When  he  visited  the  property  he  found  it 
enclosed  by  fences— especially  that  portion 
of  it  nearest  the  tlvee  where  be  designed 
erecting  the  warehouse.  He  found  that  part 
occupied  aa  a  atave  yard  by  t^iants  holding 
under  the  i^esent  plaintUEs. 

It  Is  shown  that  the  whole  of  the  prop- 
erty has  been  for  many  years  In  the  poa- 
sesaion  of  the.plalntuts. 

Defendant  further  found,  on  his  inspec- 
tion of  the  property,  that  there  was  a  road 
or  street  along  the  river-front  of  the  prop- 
erty  about  60  feet  wide;  that  adjoining  this 
street,  on  the  river  side,  was  a  sidewalk  a 
few  feet  wide;  that  next  to  this  was  the 
pahllc  levee  protecting  the  City  of  New  Or- 
leana from  the  hlgb  water  of  tbe  river;  and 
that  then  came  the  public  wharves  of  the 
City  extending  from  the  levee  about  seventy- 
848a-44 


five  feet  out  towards  tbe  river  and,  per^ 
haps,  over  the  wator. 

It  is  shown  that  the  fence  on  the  property 
on  the  river  aide  (from  which  fence  the  street 
begins  for  its  width  of  60  feet  towards  the 
river)  was  put  by  plaintiff  on  the  line  of  ita 
location  at  tbe  Instance  of  the  authorities  In 
control  of  tbe  city's  wharves  and  riva 
front.  That  la  to  say,  they  demanded  of  falm 
to  leave  space  for  a  sixty  foot  street  and  to 
move  back  or  locate  his  fence  according, 
which  he  did. 

The  property  Is  situated  between  Heasant 
Street  and  Toledano  Street,  both  of  which 
extend  back  from  the  river  and  perpendlcu- 
hirly  to  it 

At  the  time  of  hia  offer  to  purchase  and 
Ite  acceptance,  defendant  deposited  with 
plaintiff,  at  the  latter's  request,  ten  per  cent 
of  the  purchase  price,  or  $750.00,  as  earnest 
money,  pending  the  examination  of  the  tlUea 
and  preparation  and  execution  of  the  act  of 
conv^ance. 

His  attorney  then  proceeded  to  examine 
the  tiUe.  He  found  the  titie  proper  good, 
but  discovered  that  a  part  of  the  property,  and 
the  very  part  upon  which  defendant  proposed 
erecting  his  warehouse,  which  was  the  part 
nearest  the  river,  had  been  included  in  the 
lease  made  by  the  City  of  New  Orleans  of 
the  public  wharves  and  landings  of  the  City 
to  the  Louisiana  Construction  ft  Improve- 
ntent  Company.  The  date  of  this  lease  was 
April  21,  1801. 

Further  enquiry  developed  that  the  Olty  of 
New  Orleans  and  its  wharf  leasees  laid  dalib 
to  the  possession  of  that  part  of  the  prop- 
erty. 

This  being  the  situation,  defendant  upon  the 
advice  c€  his  counsel,  declined  to  consum- 
mate the  purchase. 

Thla  suit  followed,  the  object  of  which  is 
to  compel  defendant  to  accept  tbe  titie  and 
pay  the  remainder  of  the  purchase  price. 

Defendant  answered  setting  forth  tbe  his- 
tory of  hia  attempted  purchase  of  the  i^p* 
erty  and  tbe  object  he  had  In  view  In  ef- 
fecting tte  purchase. 

He  declared  he  had  no  knowledge  of  the 
City's  and  its  wharf  lessees'  claim  of  pos- 
sesion of  the  most  desbrable  portion  of  the 
property,  and  was  not  informed  of  the  same 
by  the  plaintiffs,  nor  their  agents,  nor  was 
this  claim  apparent  by  an  Inspection  of  the 
property— there  being  nothing  to  indicate  any 
servitude  or  right  of  easem^t  On  tbe  con- 
trary, his  Inspection  disclosed  every  tJidida 
of  private  ownership  and  possession  in  plain- 
tiffs and  tbeir  tenants,  and  no  map  or  plat 
was  produced  or  ahiblted  showing  any 
claims  thereon  by  tbe  City  or  its  wharf  lea- 
sees. 

He  averred  be  could  not  wltii  safety  ac- 
cept tbe  titie  with  thla  datan  of  the  Ottj 
and  its  lessees  hanging  over  it  and  that  tiie 
City  of  New  Orieaiu  and  the  Board  of  GcHn- 
mlssloners  for  the  Fort  of  New  Orleans,  who 
had,  meanwhile,  pursuant  to  lawrsuinMedef 
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to  all  the  wharf  and  dock  xo^egea  and 
rights  hwetofore  claimed  by  the  Lpul^na 
Construction  and  ImproTcment  Company  wi- 
der its  le&Be  aforesaid  from  the  City,  were 
necessary  parttes  to  the  litigation  In  order 
that  Judgment  might  be  rendered  contradic- 
torily with  all  parties  In  Interest 

He  set  forth  his  wllUngnesa  to  accept  the 
propOTty,  provided  a  good  and  sufficient  title 
to  the  same  could  be  had,  accompanied 
actual  delivery  and  posaesskm  free  of  en- 
cumbrances. 

He  asked  that  the  City  of  New  Orleans 
and  the  Board  of  Fort  GommlBslouetB  be 
made  parties  to  the  suit  and  cited,  and  pray- 
ed for  Judgment  rejecting  plaintiffs*  demand 
and  ordering  the  tetom  to  him  of  the  deposit 
money,  and.  In  the  alternative,  sboold  the 
conrt  hold  that  the  title  tendered  by  plain- 
tiffs Is  such  as  he  (defendant)  is  bound  to 
accept  then  for  Judgment  in  his  favor  and 
against  the  City  and  the  Board  of  Port  Com- 
mlraloners  decreeing  him  entitled  to  the  ex- 
clusive use.  possession  and  enjoyment  of  the 
property  free  tnm  the  claims  of  said  City 
and  said  Board  of  Fort  CommlBsloners. 

The  City  of  New  Orleans,  thus  made  a 
party  to  the  Utlgation,  answered  pteadlng 
the  general  lssu& 

The  Board  of  Port  CommlBBloners  answer- 
ed, setting  up  as  defense  against  both  plain- 
tiffs and  defendant,  tbat  all  the  property  de- 
scribed in  plaintiffs*  petition  was  and  Is  pub- 
lic property  and  part  of  the  i>ort  and  harbor 
of  the  Ci^  of  New  Orleans,  and  now  under 
the  direct  control  of  respratdent 

It  was  denied  that  the  plaintiffs  have  or 
ever  had  fltie  to  the  same  and,  hence,  were 
incapaUe  of  tnuufertlng  tttie  to  the  defend- 
ant 

It  was  averred  that  the  property  is  nec- 
essary for  the  use  and  benefit  of  the  com- 
merce of  the  port  of  New  Orleans  and  can- 
not be  made  the  subject  of  prifete  contract 

The  answer  prayed  rejection  ol  the  de- 
mands of  plalntlfTs  and  defendant  and  tor 
Judgment  decreeing  the  property  in  anestion 
part  of  the  port  and  harbor  of  the  City  of 
New  Orleans,  necessary  to  Its  commerce  and 
imder  the  control  of  the  Board  of  Port  Com- 
missioners. 

In  due  course  trial  of  the  case  was  gone 
Into,  and,  while  the  evidence  was  being  sub- 
mitted, the  City  of  New  Orleans  and  the 
Board  of  F<nt  Commissioners  filed  excep- 
tions of  no  canse  of  action,  which  the  trial 
Jadge  then  and  there  sustained  and  entered 
up  Judgment  decreeing  the  City  and  the 
Board  of  Port  Commissioners  to  have  been 
improperly  made  parties,  and  dismissing 
them  from  the  case. 

The  trial  then  proceeded  as  between  plain- 
tiffs and '  defendant,  with  the  result  that 
judgment  was  pronounced  ordering  defend- 
ant to  accept  the  title  to  the  property  and 
pay  to  plaintiffs  the  pnrcbase  price. 

Defendant  thereupon  appealed  from  the 
judgment  dismissing  the  City  of  New  Or- 


leans and  the  Board  of  Port  Commissioners 
from  the  case,  and  also  appealed  from  flie 
Judgment  directing  him  to  accept  titie  and 
pay  the  purchase  price. 

Under  these  drcumstances  we  axe  ot  the 
tq^lnlon  that  the  District  Judge  erred  in  dis- 
missing the  City  of  New  Orleans  and  the 
Board  of  Port  Commistioners  (called  the 
Dock  Board)  from  the  case. 

Defendant,  sued  to  accept  titie  to  property 
to  and  over  which  the  City  and  the  Dock 
Board  claimed  rights  pertaining  to  the 
wharves,  docks  and  commorce  of  the  City, 
had  the  right  to  cause  the  City  and  the  Dock 
Board  to  be  made  parties  to  the  suit  to  the 
end  of  having  it  ^finitely  established  contra- 
dictorily with  all  parties  in  interest  to-wit^- 
plalntiflte,  the  CIQ^,  the  Dock  Board  and  him- 
self, what  the  rights  of  the  City  and  the 
Dock  Board  in  and  over  the  property  are 
and  whether  such  rights  existed  to  the  ex- 
tent of  rendOTtng  the  property  nnavaUable 
for  the  purpose  tor  which  defendant  Intended 
It,  and  which  was  the  motive  of  pia  pnrchase 
of  the  same. 

If  the  pretensions  of  tiie  City  and  tiie  Dodc 
Board  are  sound,  then  it  were  a  wrong  on 
defffldant  to  compel  him  to  take  the  in»p- 
&ts  and  pay  the  pnrchase  price. 

That  portion  of  the  property  ponAased 
which  defendant  Intended  as  a  idte  for  a 
warehouse  Is  alluvimi.  Hbe  public  levee  tor- 
merly  had  "beeax  back  of  It;  or  <»  the  land 
side  of  It,  and  as  the  river  receded  and  made 
Its  d^iKMlts  and  tiie  battnre  appeared,  a  new 
line  of  levee  was  constructed  and  this  new 
line  Is  80  located  that  It  Is  between  the  Ura 
and  the  properQr,  That  is  to  say,  first  comes 
the  pubUc  wharf,  and  then  tiie  levee,  and 
then  a  sidewalk  on  the  land  side  of  the  levee, 
and  then  a  60  foot  street  and  tiien  tiie  piqp- 
wty  which  is  wanted  for  a  wardmuse  site. 

Alluvion,  or  hattore  formations,  belong  to 
the  owner  of  the  son  dtuated  m  tiie  water- 
course, but  sudi  owner  is  bound  to  leare 
pablUi  that  portion  <tf  the  hank  wAieh  U  re- 
quired by  iaw  for  tbopublie  we.  Oiv.  Code, 
art.  500. 

Servitudes  imposed  for  the  public,  or  com- 
mon utility,  relate  to  Vie  space  tohich  i»  to 
he  left  for  thepublie  use  by  the  adjacent  pro- 
prietors on  the  shores  of  navigable  rivers, 
and  for  the  making  and  repairing  of  levees, 
roads  and  other  public  or  common  wwks. 
CIv.  Code,  art  6G5. 

"Whenever,"  says  section  318  of  the  Re- 
vised Statutes  of  1876,  "the  riparian  ownCT 
of  any  property  In  the  Incorporated  towns  or 
cities  In  this  State  Is  entitied  to  the  right  of 
accretion,  and  batture  has  been,  formed  In 
front  of  his  land  more  than  Is  necessary  for 
public  use,  which  the  corporation  withbolds 
from  him,  he  shall  have  the  right  to  hutl- 
tote  suit  against  tiie  corporation  for  so  mucb 
of  the  batture  as  may  not  be  necessary  for 
public  use,  and  if  It  be  determined  by  tbe 
court  that  any  portion  of  it  be  not  necessarj 
for  public  use,  it  shall  dec: 
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er  Is  entitled  to  the  property,  and  shall  com- 
pel the  corporation  to  permit  him  to  enjoy 
the  use  and  ownership  of  such  portion  of  It." 

This  statute  gives  the  owner  of  the  soil  a 
direct  right  of  action  (though  such  action 
wonld  exist  Independently  of  the  atatate) 
against  a  mmilclpality  to  test  Ita  holdings  of 
batture,  forming  the  subject  of  riparian 
rights,  so  as  to  detenniae  whether  what  it 
claims  and  holds  is  more  than  la  presently 
necessary  for  the  public  use. 

Under  authority  of  this  law  the  City  and 
Dock  Board  could  well  be  impleaded,  and 
should  be  impleaded,  In  the  present  ndt,  as 
defendant  sought  to  have  done. 

Louisiana  Ice  Mfg.  Co.  v.  City  of  New  Or- 
leans, 43  La.  Ann.  217,  0  South.  21. 

It  was,  therefore,  error  on  part  of  the  trial 
Judge  to  dismiss  the  City  and  the  Dock 
Board  from  the  case. 

The  case  must  be  remanded  to  be  proceed- 
ed with  anew,  with  the  City  of  New  Orleans 
and  the  Board  of  Commissioners  for  the  Port 
of  New  Orleans  parties  to  the  salt. 

It  is,  therefore,  ordered  and  decreed  that 
the  Judgments  appealed  from  be  avoided  and 
reversed,  and  it  Is  now  adjudged  and  de- 
creed that  this  cause  be  remanded  to  the 
court  a  qua  for  farther  proceedings  accord- 
ing to  the  views  herein  expressed  and  the 
law-coats  of  both  conrts  In  this  behalf  ln> 
emTBd  to  be  bome  by  the  appellees. 

PBOVOSTT,  J.,  dissents,  holding  that  the 
exception  of  no  cause  of  action  was  ivoperly 
Mutalned. 

Clio  La.  m) 

Mo.  14,786; 
BABBOW  ft  LB  BLANC  r.  FENIOK  ft 
FORD.* 

<Snpr«ne  Court  ot  Louisiana.  Hay  25,  1908.) 

CONTBACT  OF  SALB— INDIVISIBIUTT-SRBA.CH 
— RIQUTS  OF  PARTISa. 

1.  The  cMitract  for  the  sale  of  one  entire 
crop  of  molasses  is  Indivisible,  and,  If  broken, 
cannot  be  dissolved  for  part,  but  muat  be  set 
aside  as  a  whole,  or  not  at  all.  If,  therefore, 
the  vendor  diverts  part  of  the  crop,  this  gives 
rise  to  an  action  In  damages,  but  does  not  re- 
lease the  purchaser  from  the  obligations  f»f  the 
contract,  be  not  asking  tiiat  tbe  contract  be 
set  aside  as  a  whole,  nor  offerin^g:  to  restore 
that  part  of  the  crop  already  received  by  him, 
and  to  place  matters  In  the  sitnatlon  in  which 
they  would  have  been  If  the  contract  had  not 
taken  place. 

2.  The  purchaser  who  pays  a  sound  price  Is 
entitled  to  a  sound  article.  The  purchaser  of 
an  entire  crop  of  mcrfasses  to  be  manufactured 
la  not  boimd  to  rective  molasses  manofaetured 
from  frozen  can^  daased  tm  tbe  mailEet  as  nn- 
Bonnd  goods. 

(Syllabos  by  the  Court) 

Appeal  from  First  Judicial  District  Court, 
VaxUh  of  Caddo;  AUnd  DllUngbam  Land. 
Judge. 

Aedon  Barrow  ft  Le  Blanc  against 
Penick  ft  Ford.  Judgment  for  defendants, 
and  i^alntlfls  ai^ieal.  AfflrmeO. 

•BAsarlns  deofsd  Juot  a,  UOI. 


Alfred  D.  Land,  Jr.,  and  Hubert  ft  Hubert, 
for  appellants.  Wise,  Bandolpb  ft  Bendnll 
and  Edward  Beverly  Herndon,  for  appellees. 

PHOVOSXY,  J.  The  plaintlftB,  Barrow  ft 
IjC  Blanc,  sugar  planters,  sold  to  the  defend- 
ants, Penick  &  Ford,  buyers  of  molasses, 
their  entire  crop  of  molasses  of  the  year  1901 
on  their  Pecan  Grove  plantation,  at  28  cents 
per  gallon,  dellv^  to  be  made  as  manufac- 
tured. Deliveries  went  on  under  tbe  contract, 
and  payments  were  promptly  made,  until  de- 
fendants rejected  a  lot  of  molasses,  assign- 
ing as  a  reason  that  It  had  been  made  out 
of  frozen  cane,  and  was  unsound.  Other 
shipments  that  followed  were  .rejected  in 
the  same  manner  until  the  entire  remainder 
of  the  crop,  60S  barrels,  had  been  similarly 
rejected.  Defendants  persisting  in  their  re- 
fusal to  accept  the  molasses,  plaintlfFs  caused 
the  same  to  be  sold  for  the  account  of  de- 
fendants. It  was  sold  as  unsound  molasses, 
and  realized  only  15  cents  per  gallon.  Plain- 
tiffs bring  this  suit  for  the  difference  be- 
tween this  price  and  the  28  cents  called  for 
by  the  contract,  namely,  $4,568.54. 

Defendants  object  that  the  plaintiffs  are 
not  In  a  position  to  Invoke  the  .enforoement 
of  the  contract,  having  themselves  violated 
It  by  selling  to  other  parties  223  barrels  of 
the  molasses.  They  next  plead  that  they 
were  not  obliged  to  accept  an  unsound  ar- 
ticle, and  that  the  rejected  molasses  had  been 
made  from  frozen  cane,  and  was  unsound. 

We  agree  with  the  learned  judge  a  quo 
that  plaintiffs  are  not  shown  to  have  diverted 
more  than  60  barrels,  and  we  agree  with  him 
that  this  diversion,  though  a  breach  of  the 
contract,  does  not  preclude  recovery.  Tbe 
sale  was  of  the  entire  crop.  In  the  contem- 
plation of  the  parties  what  was  being  sold 
was  a  single  thing — the  entire  crop.  The  con- 
tract was.  therefore.  Indivisible.  "The  ob- 
ligation Is  indivisible,  though  the  thing  or 
the  fact  which  Is  the  object  be  by  its  nature 
divisible,  if  the  light  In  which  It  Is  considered 
In  the  obligation  does  not  admit  of  its  being 
partially  executed."  Article  2109,  Civ.  Code. 
The  light  in  which  the  parties  "considered 
the  obligation"  was  that  "it  would  not  ad- 
mit of  being  partially  executed,"  but  the  one 
side  would  have  to  deliver  the  entire  crop 
or  none,  aud  tbe  other  side  take  the  entire 
crop  or  none.  As  a  consequence  of  this  in- 
dirlsIbiUty,  the  contract  cannot  be  set  aside 
for  part  only,  as  defendants  are  seeking  to 
do.  They  are  asking  to  be  relieved  from  the 
performance  of  tbe  contract  as  to  the  608 
bati'els,  whUe  not  proposing  to  restore  the 
1,200  barrels  received  by  them  under  and  by 
virtue  of  the  contract;  in  other  words,  they 
are  proposing  to  set  aside  tbe  contract  for 
part,  and  let  it  stand  for  part— that  is  to  say, 
to  divide  it  when  It  is  indivisible.  Tbe 
breacb  of  a  commutative  contract,  or.  In 
other  words,  the  accomplishment  of  the  dis- 
Bolrlng  Gwdltlon  Inherent  In  all  commuta- 
tive contracts,  does  not  have  tii^  effect  of 
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Ipso  facto  ammlllng  the  contract  It  merely 
Slvea  rise  to  aa  action  In  resolution.  C3t. 
Code,  arta.  2048,  2047.  Plalntlffli'  breacb 
gave  rise  to  this  action,  and  defendants  mlgbt 
bare  demanded  the  annolment  of  tbe  con- 
tract; bnt;  tbe  contract  being  Indlvidble, 
tbey  would  have  had  to  demand  its  annul- 
ment aa  a  whole,  and  would  bare  bad  to  re- 
store the  1,200  barrda  received  under  and 
by  virtue  of  it;  that  la  to  say,  place  matters 
in  tbe  situation  In  wblcb  tbey  would  have 
been  if  the  contract  had  not  been  entered 
into.  CiT.  Oode,  arts.  2045.  687.  This  res- 
toration tbey  are  not  offering  to  make,  and 
it  woidd  be  out  of  tbeir  power  to  make, 
tbey  having  disposed  of  tbe  goods.  There- 
fore it  was  correct  to  say  that  th^  only 
remedy  waa  by  action  in  damages. 

We  agree  with  the  district  Judge  again  In 
ma  conclusions  as  to  tbe  unsoundnesa  of  part 
of  tbe  60S  rejected  barrels,  and  as  to  the 
price  having  been  a  sound  price,  and  as  to 
&e  defOndants  not  having  been  obliged  to  ac- 
cept an  unsound  article.  Perhaps  if  passing 
on  tbe  case  from  first  Impression,  we  should 
not  fix  the  number  of  nnsound  barrels  so 
high  aa  88S,  but  it  may  well  be  that  the 
learned  Judge'e  appreciation  of  the  matter  la 
the  correcter.  At  any  rate,  we  are  not  In  a 
position  to  say  be  erred.  Tbe  pxleB  -waa  the 
same  as  that  at  which  HoUoway  and  Postell, 
neighboring  planters,  making  Qa  same  grade 
of  molassea,  sold  their  first  lot,  100  barrels, 
and  was  one  cent  higher  than  that  at  which 
they  sold  tbeir  second  lot,  500  barrels.  It 
was  tbe  same  price  at  which  plaintiffs  sold 
to  Frollcbstein,  and  with  a  guaranty  at  that 
Plahitlffs'  counsel  argue  that  ^e  sale  to 
Frollcbatetn  was  made  before  the  opening  of 
tbe  season,  and  was,  tberef(H«,  In  the  nature 
of  a  speculation.  And  so  to  a  certain  extent 
it  was;  but  speculators,  like  other  people, 
are  guided  by  market  prices,  and,  for  all  tbe 
court  knows,  tbe  market  price  at  the  date  of 
the  guaranty  sale  to  FroMchsteln  was  the 
same  as  at  tbe  date  of  tbe  sale  witbont  guar- 
anty to  defendants. 

Defendants  wanted  plaintiffs  to  guaranty 
that  tbe  quality  of  tbe  crop  should  be  equal 
to  a  lot  of  Pecan  plantation  molasses  sold 
on  tbe  Sugar  Exchange  on  tbe  15tb  of  No- 
vember, and  plaintiffs  refused  to  give  this 
guaranty.  On  this  refusal,  and  on  the  ab- 
sence of  warranty  from  the  contract,  plain- 
tiffs base  the  contention  that  defendants 
were  obliged  to  accept  an  unsound  article. 
Under  this  Interpretation  the  plaintiffs  might 
have  gone  on  manufacturing  molasses  out  of 
frozen  cane  long  after  tbe  article  bad  ceased 
to  be  such  as  was  contemplated  by  the  con- 
tract Tbey  would  have  had.  as  Mr.  Le  Blanc 
expresses  it  the  "whiphandle"  of  defendants. 
We  do  not  think  tbe  contract  contemplated 
anything  of  that  kind,  but  that  tbe  only 
warranty  excluded  was  that  of  quality,  not 
that  of  soundness.  On  this  point  we  are  un- 
able to  dlffereiiliiite  tlie  case  from  that  of 
Peterkln  r.  Martin,  30  La.  Ann.  884,  where 


this  court  held  fbat,  where  the  sale  Is  made 
without  opportunity  of  inspection,  tbe  pIl^ 
chaser  who  pays  a  sound  price  1>  entitled  ta 
a  sound  article. 
The  Judgment  la  affirmed. 


Oio  La.  Iffi) 

No.  14.642. 
HAT  V.  BUSH. 
(Supreme  Court  of  Loaislana.  Jane  8^  1S03.) 

BDILDINQ  CONTRACT-DBLAT  IN  PERFORM* 
ANCE— RIGHTS  OP  OWNER. 

1.  The  contract  was  for  ■  complete  dwelliDg 
for  a  BtBted  amount  to  be  built  within  a  stip- 
ulated time.  Tbe  work,  at  the  appointed  time 
for  delivery  of  tbe  house,  had  not  been  done  in 
accordance  with  stipulations.  The  bouse  was 
not  complete. 

2.  The  defendant  bad  ^ood  cause  to  termin- 
ate the  contract,  and  to  himself  take  charge  of 
the  bnilding.  The  contract  contained  the  stip- 
ulation  that  In  case  of  default  on  lines  men- 
tioned, defendant  would  have  the  right  to  charge 
for  the  work  to  complete  the  building,  and 
deduct  the  amount  from  the  sum  he  waa  to 
pay  for  a  complete  residence.  The  stipulations 
of  the  contract  were  followed,  and  plaintiff 
was  accordingly  charged  for  tbe  work  on  the 
house  to  complete  it  according  to  speclficatioiis, 

3.  The  Items  for  extra  work  to  tbe  extent 
sustained  by  snffldent  testimony  Is  allowed. 

(Syllabas  by  the  Oovrt> 

Appeal  from  Civil  District  Court,  Parlata  of 
Orleans;  Thomas  0.  W.  Ellis,  Judge. 

Action  by  Alexander  Hay  against  Rnfus 
O.  Bush.  Judgment  for  defendant,  and 
plaintiff  appeals.  Amended. 

BufuB  B.  Fostffl,  for  appellant,  Walter 
Henry  Bogera,  tat  appellee. 

BBEAUX,  J.  Plaintiff  was  a  party  to  a 
contract  In  which  he  bound  himself  aa  con- 
tractor to  build  a  dwelling  bouse  for  defend- 
ant In  accordance  with  a  plan  which  plalnUfl. 
as  architect,  drew  for  defendant  In  this 
Instance  plaintiff  waa  employed  by  defendant 
both  as  an  architect  and  contractor.  Length; 
specifications  are  annexed  to  the  contract.  In 
which  all  tbe  work  to  be  done  la  described 
with  particularity. 

The  contract  contains  a  number  of  condi- 
tlona;  among  them,  that  the  contractor  was 
to  furnish  all  the  materials  and  perform  all 
the  work  mentioned  In  the  specifications  aa 
shown  on  tbe  drawings,  which  are  before  xis 
with  the  record  of  appeal;  and  the  contracts 
bound  himself  to  diligently  prosecute  the 
work  and.  In  case  of  his  failure  in  this  re- 
spect, then  the  own«*  was  to  have  the  right 
to  terminate  the  contract  &nd  himself  take 
possession  toe  the  purpose  of  completing  the 
work,  and  charge  the  contractor  with  the 
amount  expended  by  the  owner  In  finishing 
the  work.  The  sum  to  be  paid  by  the  owner 
to  the  contractor  for  the  work  of  building 
a  house  for  defmdant  was  to  be  94,58IX 
The  bouse  waa  to  be  complete  m  Uie  15Ui  day 
of  May,  1901. 

There  was  some  extra  work  done  on  thr 
house  by  plaintiff,  which  has  given  rise  to  ad> 
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dltional  dfffoencei  between  plaintiff  and  de- 
fendant. 

Plaintiff  baa  received  payment  of  amounts 
wblch  bare  been  properly  credited.  He 
dflimB  that  the  balance  of  $1,022.71  is  stiU 
due  him,  besides  a  large  snm,  which  he  seta 
up  as  having  arisen  because  of  his  discharge 
by  defendant 

The  weight  of  the  testimony  shows  that 
there  was  good  cause  to  terminate  the  con- 
tract. 

On  the  27th  of  May,  1901,  defendant,  by 
letter,  called  on  plaintiff  to  go  on  with  the 
work,  and  hasten  and  dellrer  the  house  In 
accordance  with  contract. 

This  does  not  appear  to  have  been  done, 
and  on  the  6th  of  June  following  plaintiff 
was  notified  by  defendant  that  he  would 
complete  the  work,  and  defendant  furnished 
blm  a  statemwit  prepared  by  an  architect 
showing  the  work  necessary  to  be  done  In  or- 
der to  complete  the  building. 

From  that  time  ou  defendant  took  charge. 
In  thus  acting  be  was  within  the  terms  of 
the  contract,  for  It  contains  the  stipulation 
that  to  defendant  was  given  the  right  to  ter- 
minate the  contract  If  It  became  evident  that 
the  plaintiff  was  not  complying  with  Its 
terms  and  conditions  to  the  satisfaction  of 
the  architect  In  charge.  As  there  was  no 
other  architect  In  chaise  than  the  plaintiff,  as 
before  stated,  who  had  prepared  the  plans  as 
architect,  and  who  had  afterward  taken  the 
contract  himself  as  contractor.  It  was  possible 
tor  the  defendant  to  call  an  architect  to  In- 
spect the  work  done. 

The  Inspection  was  made  by  an  architect 
employed  to  make  It,  and  a  reiwrt  was  writ- 
ten l;iy  him,  which  was  communicated  to 
plaintiff.  Afterward,  on  the  trial,  the  pre- 
ponderance of  the  testimony  showed  that 
there  were  many  defects.  The  rafters  were 
not  placed  as  required,  nor  the  collsr  beams 
to  bold  the  rafters;  the  weather  boards  on 
the  exterior  of  the  house  were  not  uniformly 
lapped,  so  as  to  prevent  tbe  wind  from  forc- 
ing in  the  rain;  the  window  frames  and 
some  of  the  door  frames  were  out  of  level; 
and  tbe  result  was  that  the  sash,  blinds,  and 
transoms  and  doors  were  not  fitted  and  fin- 
ished In  a  workmanlike  manner. 

In  addition  to  these  and  other  defects  In 
tbe  work,  there  were  also  delays,  aa  shown 
by  the  testimony  on  the  trial,  which  tbe 
defendant  bad  the  right  to  invoke  aa  a  ground 
to  set  aside  the  contract 

The  terma  and  conditions  of  tbe  contract 
looked  to  a  complete  building  at  a  Bj)eclfled 
time.  The  testimony  showa  that  without 
good  cause  the  building  was  not  complete  at 
tbe  time  appointed.  Some  20  (toys  after  the 
appointed  time  to  deliver  tbe  bolldlng  com* 
I^e  to  defendant,  there  waa  no  prospect 
that  the  building  would  be  completed  at  an 
before  many  more  days. 

Again,  It  was  expressly  atlpnlated  that  the 
contractor  was  to  give  the  work  his  person- 
si  attention,  and  keep  a  competent  foreman 


or  substitute  constantly  on  tbe  woA.  Tbls 
was  not  done,  and  accounts  for  tbe  defldoicy. 
Plaintiff  and  his  foreman  had  other  work  of 
importance  on  hand,  which  seems  to  have  tak- 
en ap  more  time  than  the  work  Just  mentioned 
permitted  for  Its  i>roper  execution.  The  con- 
tract contained  peremptory  conditions,  and  did 
not  admit  of  entire  absence  of  contractor  or 
foreman  during  performance  of  the  work. 

Having  concluded  that  defendant  had  good 
cause  to  discharge  plaintiff,  we  come  to  the 
question  of  the  value  of  labor,  materials, 
plans,  and  specifications  furnished  by  plain- 
tiff, and  for  which  defendant  must  account 

Under  tbe  terms  of  the  contract,  that  value 
is  to  be  ascertained  by  deducting  tbe  cost  to 
complete  the  work  In  accordance  with  the 
contract 

As  this  clause  of  the  contract  (regarding 
the  value  to  be  ascertained  In  case  It  was 
terminated)  has  most  Important  bearing  np- 
on  tbe  issues,  we  excerpt  verbatim  from  the 
contract: 

"If  the  balance  of  the  amount  to  be  paid 
under  this  contract  shall  exceed  the  expense 
incurred  by  the  owner  in  finishing  the  work, 
such  excess  shall  be  paid  by  the  owner  to 
the  contractor,  but  If  such  expense  exceed 
such  unpaid  balance,  the  contractor  shall 
pay  the  difference  to  the  owner.  ♦  •  • 
The  expense  by  the  owner  as  herein  provided, 
either  for  furnishing  materials  or  for  fur- 
nishing the  work  and  any  damage  Incurred 
such  default  shall  be  audited  and  certi- 
fied by  tbe  architect  whose  certificate  shall 
be  conclusive  upon  the  parties." 

The  contract  provides  with  some  particu- 
larity how  the  value  of  the  woA  performed 
at  the  date  of  the  discharge  for  cause  was 
to  be  ascertained,  but  the  mode  of  ascer- 
taining this  value  is  not  exclusive.  It  was 
possible,  within  the  provision  of  tbls  clause, 
to  call  In  otber  architects,  as  was  done,  to 
fix  the  amount  in  case  the  contract  was 
brought  to  an  end  for  any  of  the  causes  be- 
fore mentioned. 

The  architect  who  superintended  the  work, 
after  defendant  had  assumed  control,  fixed 
the  value  of  the  work  performed,  and  fmv 
nlshed  statements  of  them.  He  also  testi- 
fied that  It  took  about  six  weeks  to  complete 
the  house  after  defendant  had  taken  charge. 

Another  architect  ify  whom  the  residence 
was  examined,  estimated  the  amount  it 
would  take  to  complete  the  building  In  ac- 
cordance with  the  contract  Upon  this  de- 
fendant claims  1606.66  as  the  amount  It 
would  take  to  complete  the  building. 

These  amounts  have  every  appearance  of 
being  fair  and  Just  We  think  they  were 
properly  credited  by  the  Judge  of  the  dis- 
trict court  to  defendant's  account.  The 
amount  la  conservative.  All  the  testimony 
leada  to  tbe  conclusion  that  It  will  take  at 
least  that  sun  to  complete  the  building  as 
required  by  tbe  terms  of  tbe  contract. 

Plaintiff's  work  has  not  met  with  the  ap- 
proval of  blB  fellow  architects,  who  were 
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competent  to  pass  upon  tts  rafflclency  and 
workmanlike  nature.  They  inspected  It  care- 
fully, and  upon  tbelr  Judgment  tbe  amoant 
was  properly  found  due  by  plaintiff. 

Oeuerally,  those  who  exercise  the  profes- 
Blon  of  architect  have  skill  and  knowledge, 
wblcb  place  their  testimony  above  that  ot 
tbe  layman  In  the  matter  of  architecture. 
They  have  decided  against  their  fellow  archi- 
tect We  hare  not  found  wherein  they  were 
In  error.  Tbe  well-known  architect  Mr.  An- 
diy,  who  examined  the  work  at  tbe  instance 
of  plaintiff,  while  not  agreeing  that  there 
were  as  many  defects  as  found  by  tbe  archi- 
tects for  the  defendant,  yet  testified  that  he 
'found  tiut  Bome  pmtlon  of  the  work  was 
not  well  done." 

Tbls  Ifflngs  OS  to  a  consideration  of  the 
objection  urged  to  flw  reeonraitlonal  de- 
mand on  the  ground  that  It  was  not  suscepti- 
ve ot  proof;  that  It  did  not  set  out  defend' 
ant* s  dalm  with  sufficient  lareclalon. 

The  nature  and  charaetor  of  tiie  wc^  was 
■nfDdently  detailed  In  ttie  reconventional  de- 
mand, and  tbe  objection  to  the  work  was 
clearly  enough  alleged  to  admit  ot  proof. 
The  court  m  tbe  trial  aategoarded  plaintiff's 
fntereat;  by  holding,  at  the  time  ttiat  plaintiff 
raised '  objection  to  the  testimony  on  the 
ground  of  Insofflctaicy'  of  allegation  of  the 
reconventlonal  demand,  that  it,  by  reason  of 
any  Tagueness  which  the  court  had  not  at 
tte  tfme  dlscorered.  It  ai^eaied  that  plain- 
tiff was  prejudiced,  an  opportunity  would  be 
granted  to  ororoome  anything  ot  tliat  nature. 

We  think  tbls  potait  raised  by  plaintiff  la 
technical,  ud  aflwda  no  ground.  In  view  of 
the  ruling  made,  to  set  aside  the  dedaton  of 
tbe  district  oourt 

With  reference  to  Items  which  were  prop- 
erty deducted  from  the  amount  due  by  de- 
fendant to  plalntlfl  unda  the  terms  of  the 
contract;  we  com^  tn  tbe  first  plao^  to  the 
"flashlni^  done  fbr  tbe  purpose  ot  stopping 
leaks  around  the  vindova  and  cornices. 
Tbe  testimony  shows  that  tUm  la  necessary 
to  complete  a  building  and  do  a  workmanlike 
job.  The  oQier  Itema  are  OQually  sustained 
by  proof,  except  the  two  before  mentioned. 
There  la,  it  Is  true,  conflkit  ot  testimony,  but 
close  ezamlnatlm  finds  that  there  was  rea- 
son to  allow  these  different  Items  to  be 
chained,  except  the  two  to  which  we  will 
again  refer  in  a  moment 

The  extra  woA  came  In  next  for  onr  con- 
slderatf<ni.  It  was  well  atlpniated  In  tbe 
contract  that  the  builder  would  not  charge 
for  extra  wok,  unless  ordered  In  writing. 
This  clause  bt  a  contract  la  not  strictly  bind- 
ing upon  tbe  parties  to  It  when  both  agree  to 
alteratkina  and  changes.  They  may  diooae> 
as  between  themselves,  to  make  change  and 
alterations.  Tbe  agreement  made  subse- 
quent to'  tte  contract,  aurooited  Iqr  oondii- 
atra  rerbal  testimony,  would  be  Uoding. 


But  here  plaintiff's  teetlmcmy  Is  eontradtet- 
ed  by  that  of  defendant  and  plaintiff  has 
not  succeeded  In  showing  that  the  amount 
be  claims  for  extra  work  is  doe. 

Plaintiff  also  clabna  an  amount  toe  tiie 
plan  which  be  prepared  aa  an  architect  and 
which  he  executed  aa  a  builder.  The  testi- 
mony shows  this  charge  Is  unusual  when  the 
contract  ia  awarded  to  tiM  architect  tgr  whom 
ttie  plan  is  made. 

We  have  added  the  credits  and  deducted 
the  debits  therefnnn,  and  found  a  balance 
of  111.14  due  by  plaintiff  to  defendant  and 
we  accordingly  amend  the  judgment  ap- 
pealed from  by  reducing  the  amount  of  tbe 
judgment  to  the  sum  just  stated. 

It  Is  tbwetore  (Hrdered.  adjudged,  and  de- 
oeed,  for  reasons  assigned,  that  tbe  Judg- 
ment be  amended  by  reducing  It  to  91U4, 
and,  as  amended.  It  is  affirmed. 

Appellee  to  pay  costo  ot  appeal. 

Oa  Application  for  Behearln^ 

(June  20, 1903.) 

We  have  considered  the  grounds  set  forth 
in  plalntUfs  brief  for  a  rehearing.  In  a  aec- 
ond  calculation  of  Items  ve  find  flie  follow- 
ing: 

Oontraat  prloa   HM 

Kxtni  on  eontnet: 

BnrrtjoT'B  crad*  eertlflcate   S  N 

FIoorisB  balanM  of  attle  ...•«     SI  tt 

Palntw'a  ClU    10  « 

Qumsliic  iMlaaten  on  niont,  eto....  4B  W 

Art  sten  la  italroase   N  M 

Bxtn  Iron  f«no«   M  M 

Ouuiclnc  sUn  la  door.   S  M 

 Hmm 

Ortdltt. 

Thro*  tttullmoata  br  bnak  «t 

^nM.vt  iiiTii  n 

Buis  p«Id      Bntfi  on  ordeni   171  n 

FMbwjr  work  ud  material*   4Qt  4i 

Grade  otrttfloite    t  n 

noorinf  balBBoe  ef  attle....*   II  M 

Art  Elan    TC  M 

Ctunglns  slaaa    4  M 

ImtnedlaU  work  to  eomplet*  Imon 

after  dleeharalni  Har   Vt  El 

Rent    23  GO 

Penee    t6  01 

Approzlmate  to  complete  bonse....  M  S 

Art  Elan  to  be  repiaoad  •  70  Ol> 

Expert  iervioe    «  01 

 IMn» 

Balanee  IBM 

This  finds  a  balance  doe  by  Hay  to  Busb 
of  $01.14.  The  amount  for  rent  $22.50,  and 
fence  (2&~the  last  not  proven,  and  tbe  otho- 
damage  of  a  remote  natnre-^ot  being  snstaln- 
ed,  we  have  concluded  to  deduct  them,  leaving 
a  balance  due  by  Hay  to  Bush  of  $2.61. 

Our  judgment  heretofore  handed  down  Is 
amended  by  reducing  its  amount  from  $11.14 
to  12.64.  Aa  amended,  the  judgment  remaina 
as  the  judgment  of  the  court  The  amena* 
ment  being  very  slight  we  make  ttw 
without  granting  a  rehearing. 

Bebearlog  nfosedL 
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No.  14.780. 
JACKSON  «t  al.  T.  MIXON  €t  oL* 

(Sapresie  Court  of  Louialaua.  Jtme  8t  1903.) 

TAXATION— SALS-ACTION  TO  ANNULl, 

1.  Persona  wbo  are  not  the  owners,  ot  rec- 
ord or  otherwise,  o£  property  assessed  and  sold 
for  taxea,  and  who  have  tbereefter  acquired  no 
title  to  the  same,  hsT-e  no  interest  or  standing 
to  proMcnte  a  nit  to  aniial  the  sale. 

<SrllBbiM  hf  the  CourtJ 

Appeal  ftom  Fifth  Judldal  District  Oour^ 
Parlali  of  Winn;  Marlon  Franklin  Macben, 
Jndge. 

Action  by  B.  Lt,  Jackson  and  others  asalnst 
H.  lu  MIxon  and  othera  Judgment  for  de- 
fendants, and  plaintiffs  appeaL  AJBrmed. 

Wallace  &  Moss,  for  apiwllants.  Hudaon, 
PoUb  ft  Bernstein  and  John  H.  Mathews, 
tat  appellees. 

On  Motion  to  Dismiss  the  AppeaL 

UONROB,  3.  Defendants  more  to  dis- 
miss the  appeal  In  this  caw  on  the  gtonnd 
that  the  application  therefor  was  made  In 
December,  1902,  by  means  of  a  petition,  to 
wbl^  was  appended  «d  order  prepared  by 
tbm  connsel  for  the  appellant,  whoreby  said 
aiveal  was  made  returnable  on  the  first 
Uonday  In  February,  1802;  and  that  said 
order  harlns  been  signed  as  thus  prepared, 
the  ecror  In  the  return  day  la  to  be  attribu- 
ted to  the  appellants.  The  facts  are  as  stat- 
ed, but  It  has  been  held  that  the  fixing  of  the 
retnm  day,  under  sndh  drcamstancea,  ta  the 
act  of  the  judge,  and  that  the  appeal  will 
not  be  dismissed.  Pearce  et  aL  t.  The  State, 
40  Ul  Ann.  648,  21  South.  737i  Ohalle  ft 
Sons  T.  Heyoer,  81  La.  Ann.  594.  The  ap- 
pellees were  dted  to  appear  on  the  first  Mon-r 
day  la  Febroary,  IWS,  when  It  was  Intended 
that  the  appeal  should  be  made  returnable, 
and  when,  In  point  of  fact,  It  was  returned; 
and,  as  they  have  appeared,  it  Is  unnecessary 
that  there  should  be  any  further  delay.  The 
moUim  to  dismiss  la  therefore  oremiled. 

On  the  Kertts. 

The  plaintiffs,  R.  U  Jackson  and  tfrs.  Vlr- 
glnle  M.  Sutton,  allege  that  they  own  In 
Indivislott  the  following  described  lands  In 
the  parish  of  Winn,  to  wit,  the  N.  %  of  the 
N.  E.  H  of  Sec.  U,  N.  W.  %  of  See.  12,  and 
the  B.  EL  %  of  S.  W.  H  of  Sec  1,  T.  ft  N..  B. 
6  W.  These  tracts  amount  to  280  acresy  and 
together  are  known  as  the  "Brake  Property." 
Mrs.  Sutton  further  alleges  that-  abe  iff  the 
owner  oftheB.^  oCtheN.S.^N.  Hof 
&  ^  and  N.  W.  %  of  N.  B.  %  of  Sec.  9. 
T.  9  V-t  R.  4  W.  These  tracts,  amonntlng  to 
•200  acres,  are  also  >Bltuated  In  the  parlsb  of 
imnn,  and,  tt^ther,  are  known  as  tbe 
"Strong  Old  Field."  The  plalntlCTa  farther 
allege  tbat  in  October,  1^5.  the  proper^ 
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thus  described  was  adJudScated  for  tlie  taxes 
of  1894  (aasessed  In  the  name  of  Mra  N.  Bi. 
Strong)  to  T.  T.  Shumate.  J.  B.  Milam,  H.  W. 
Macben,  and  H.  a  Ulzon.  and  tbat  In  or 
about  1801  said  parties  effected  a  partition 
of  tbe  same  and  of  other  lands,  vrtiereby  Sha- 
mate  acquired  tbe  Brake  property  and  MIzon 
acquired  the  Stnuig  old  field,  and  that  sold 
properties  were  thweafter  sold  to  W.  O. 
Harrison  and  J.  M.  Ferguson,  respective^. 
They  further  allege  that  said  properties  were 
nerer  owned  by  Mrs.  Strong,  and  that  ttie 
tax  sale  thereof  was  and  is  void  for  want  of 
legal  assessment  and  notice  to  the  owners, 
and  for  the  farther  reason  that  they  were 
sold  In  globe  with  othw  lands,  not  claimed 
by  petitioners.  They  therefore  pray  that  the 
parties  named  be  dted.  and  that  petitioners 
have  judgment  annulling  said  tax  sale  and  * 
decreeing  them  to  be  the  owdots  of  the  prop- 
arty  In  question  wlUi  rf^t  of  possessfon  ther^ 
to. 

The  defendants,  1^  way  of  exception,  plead 
no  cause  of  action,  want  of  tender,  prescrip- 
tion, and  estoppel,  and  for  answer  deny  that 
the  plaintiffs  are  the  owners  of  the  property 
claimed  by  them,  and  affirm  the  Talldl^  oC 
tba  titles  which  are  attacked.  Th^  further 
allege  that  the  property  in  question  belonged 
to  WUl  A.  Strong,  and  that  although  the  ti- 
tles wOTe  placed  In  tbe  name  of  his  slst» 
and  brother-in-law  (plaintiffs  herein),  and  of 
his  wife.  ft>r  the  potpose  of  shielding  It  firom 
his  creditors,  It  has,  to  the  knowledge  ot  said 
parties,  been  assessed  to  said  Strong,  ot  his 
wife,  and  was  asseesed  to  tbe  latter  for  the 
taxes  for  irtiteh  it  was  sold;  and  they  further 
allege  that  for  many  years  It  was  so  asseesed 
by  the  plaintiff  Jackson,  acting  as  assessor 
and  deputy  assessor  of  the  parish  of  Winn. 

It  appears  from,  the  evidence  that  the 
propoty  known  as  tbe  "Strong  Old  Field" 
was  conveyed  on  September  8^  1808.  by  Wal- 
oott  A.  Stimig  (ftither  of  Will  A,  Stnmg),  to 
tbe  plaintiff  Jackson,  who,  on  September  25, 
1868,  coDreyed  It  to  his  brotiitf^tn-law, 
A.  Strong,  by  whom,  on  April  26,  18r2,  It 
was  conveyed  to  his  sister.  Miss  V.  M.  Strong, 
who  Is  now  Mra  Sutton,  and  Is  a  plaintiff  In 
this  casa  It  also  appears  that  on  Januaty 
18,  1872,  the  Brake  property  was  conveyed 
Walcott  A.  Strong  and  P.  ap  K.  Morse  to 
Will  A.  Strong  and  the  plaintiff  Jackson,  and 
It  seems  to  be  conceded  tiiat  Strong  subse- 
quently (In  April,  1872)  conveyed  his  Interest 
therein  to  his  sister,  MlBsV.M.  Strong.  It  fur- 
ther appears  tbat  in  1878  the  Brake  proper^ 
was  assessed  to  Miss  Strong,  and  it  may  be 
that  It  was  intended  to  so  assess  that  pn^ 
erty  and  to  assess  the  Strong  old  fl^Id  to  her 
and  Jackson  tor  the  several  succeeding  years, 
though  the  descr^tion  given  in  such  extract* 
from  the  rolls  as  we  find  In  tbe  record  leaves 
-the  im>per^  intended  to  be  assessed  a  matter 
of  unontalnty.  It  atems  reasonably  certain, 
however,  that  as  early  as  1880  both  properties 
were  assMwed  to  Will  A.  Stn^;  tliat  tbc^ 
oontlnued  to  be  so  assessed  tor,  several  jmusi 
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by  J&ckaoOt  the  plaintiff,  wbo  was  tben  tiie 
asseasor  of  the  parish;  that  from  1886  to 
1888  they  were  aBSessed  to  "Will  A.  Strong, 
Agt,"  and  that  they  were  thereafter,  up  to 
and  iDcIusive  of  the  year  1894,  for  the  taxes 
of  which  year  they  were  sold,  asseBsed  to 
Mrs.  N.  M.  Strong,  bis  wife.  It  further  ap- 
pears that  in  1886  all  the  recorded  titles 
In  Winn  parish  were  destroyed  by  fire,  and 
that  prior  to  the  sale  of  the  property  in  ques- 
tion in  1885  the  plaintiffs  herein  had  never 
relnseribed  the  titles  whlcb  they  here  set 
op,  though  for  15  years  the  property  claimed 
by  them  bad  been  assessed  to  Will  A.  Strong 
or  his  wife,  and  they  alone  had  paid  the 
taxes.  Further  than  tills,  we  find  In  the  rec- 
ord the  testimony  of  Mrs.  N.  M.  Strong  to 
the  ecrect  that  It  was  her  understanding  that 
'  In  a  settlement  with  his  sisters,  Mrs.  Sutton 
and  Mrs.  Jackson,  her  husband  reacquired 
both  the  Brake  property  and  the  Strong  old 
field,  and  placed  them  in  her  name.  We  also 
find  in  the  record  a  memorandum  In  the 
handwriting  of  Will  A.  Strong,  prepared  more 
than  20  years  before  this  suit  was  filed,  and 
found  In  a  book  turned  over  by  blm  to  A  L. 
Jones,  who  socceeded  him  aa  notary  public, 
ttom  which  we  make  the  following  ffiuerpts, 
to  wit: 

"List  of  property  belonging  to  Will  A. 
Strong  in  the  name  of  other  parties  and  val- 
uation,  as  assessed  in  Winn. 

"(1)  200  acres,  S.  %  of  N.  D.  ^  N.  %  of 
8.  E.  and  N.  W.  %  of  N.  a  %,  Town.  9, 
Sect  9,  B.  4  W.-¥200. 

"(2)  283  "Vioo  acres,  B.  %  of  N.  W.  S. 
W.  %  of  N.  W.  %.  and  N.  W.  %  of  N.  W. 
Town.  9,  Sect.  12,  H.  6  W. 

"N.  %  of  N.  EL  ^  Sect  U,  Town.  9.  B. 
6  W..  S.  E.  M  of  S.  W.  H.  Sect  1,  Town. 
10,  B.  6  W.   •   •  • 

"No.  1,  property  known  as  'Strong  Old 
Field,*  on  Winnfleld  Road,  In  name  V.  M. 
Strong. 

"No.  2,  property  known  aa  'Brake  Proper* 
ty,*  in  name  of  B.  L,  Jackson  ft  Y.  U. 

Strong." 

The  author  of  this  memorandum,  being 
examined  as  a  witness,  testified  that  It  was 
prepared  by  him,  and  that  it  showed  that  the 
property  referred  to  belonged  to  him,  and 
was  standing  In  the  names  of  other  persons. 
Upon  the  other  hand,  it  may  be  observed 
that  neither  of  the  plaintiffs  has  thought 
proper  to  take  the  stand  and  rerlfy,  as  a  wit- 
ness, the  claims  of  ownmddp  whld^  are  as- 
serted In  the  petition. 

Opinion. 

The  conclusion  which  we  reach  from  the 
facts  stated  is  that,  when  the  property  here 
claimed  was  assessed  and  sold  for  taxes,  the 
plaintiffs  were  not  the  owners  of  record  or 
otherwise;  and,  aa  It  is  not  pretended  that 
they  have  acquired  title  since  that  time. 
It  is  evident  that  they  are  without  Inter- 
est or  standing  to  prosecute  this  suit  The 
Judgment  appealed  troax  la  therefore  af-. 
finned. 


(lU  LikSK) 

Na  14,617. 
UAORUDBB  T.  HOBNOT  et  aL* 

(Supreme  Court  of  Louisiana.  March  80. 

1803.) 

aXBCUTORS  AND  ADMINISTRATORS— SALE  OT 
DBCBDIDNT'S  LAND-LSASB. 

1.  The  appeal  is  from  a  Judgment  postponing 
the  sale  of  property  until  the  expiration  of  a 
lease.  The  order  to  sell  was  obtaioed  by  the 
administrators,  although  no  creditor  asked  Cor 
the  sale, 

2.  Tbe  decision  of  the  court  a  qua,  becaiue 
of  stipulations  iu  tbe  act  of  lease,  anstalnlng  tbe 
status  quo  until  the  expiration  of  the  lease,  h 
held  correct,  and  It  Is  sfflrmed. 

(Syllabus  by  the  Court) 

Appeal  from  Glrll  District  Ooort,  VuMh 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  Marcus  J.  Magmder  against 
Eugene  Hwnot  and  others.    Judgment  tat 

plalntifC,  and  defendants  appeal.  Affirmed. 

William  McL.  Fayssoux  and  J.  Zach  Spear- 
ing, for  appellants.  James  El  Zonts,  for  ap- 
pellee. 

BBEAUX,  J.  Plaintiff,  a  lessee  of  tbe 
property  defendants  seek  to  have  sold  to  pay 
the  debts  of  the  succession,  sued  out  an  in- 
jnnction  to  prevent  the  salew 

The  property  was  owned  by  Eugene  Homot 
and  his  late  wife.  During  the  lifetime  of  the 
latter,  Homot.  tbe  husoand,  bought  from  the 
Eureka  Homestead  Associatlou  a  certain 
piece  of  ground  in  this  city.  The  price  was 
97,500,  represented  by  notes  payable  on  de- 
mand, secured  by  lien  and  mortgage. 

This  Is  the  property  the  sale  of  which  plain- 
tiff as  lessee  enjoined. 

In  the  year  1888,  five  years  after  Homot 
had  effected  this  par  chase,  he  leased  this 
property  and  the  lot  adjacent  to  I^.  Ma- 
gmder, plaintiff  In  injunction,  for  the  sum 
of  965  a  month,  to  tbe  SOth  of  September, 
1908.  Urs.  Homot  died  In  189fr-lt  fbllows, 
after  the  date  of  this  lease  of  tbe  prtqper^ 
by  Homot  to  Dr.  Magroder. 

An  option  to  buy  for  $12,000  at  the  expira- 
tion of  the  lease  was  stiptilated  by  Magruda. 
It  was  also  stlpuhited  that  Magmder  waa  to 
put  Improvemento  on  one  of  the  lota,  and  to 
paint  the  bnlldUigB.  The  Improvemento  were 
to  beocnne  tbe  property  of  the  owner,  Homot; 
If  tbe  lessee,  Ifitgrnder,  did  not  boy  the 
propoty. 

It  was  also  stipulated  In  tbe  lease.  If  fere- 
dosure  proceedings  commenced  against  the 
property,  then  Homot  was  to  rdmburse  to 
Magrado'  the  value  of  the  "repairs,  bettef^ 
ments.  and  Improvements"  placed  by  Ma- 
grader  on  the  property,  to  an  amonnt  not  to 
exceed  gSOO: 

The  holder  <tf  tba  mortgage  on  lot  B,  <me 
of  the  two  loto  In  question,  waived  her  lighto 
as  a  mortgagee  upon  any  at.  Uasmdsr^  In- 
prorements. 

Homot,  the  surviving  hosband,  and  Fred  M. 
Cook,  became  administrators  of  thesneeestfiw* 
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Lot  A  iB  Hornof  B  remalnlDS  property-  ^« 
other  was  Bold  under  foreclosure  proceedings. 

The  balance  still  due  to  the  homeBtead  as- 
sociation is  f5^90.50,  represented  by  note  se- 
cured by  lien  and  nuurtgage,  as  before'  men- 
tioned. 

In  order  to  pay  the  debts,  the  administra- 
tor applied  for  and  obtained  an  order  of  the 
dlatrict  court  to  sell  the  lot  before  mentioned. 

Defendant  In  injunction  calls  attention  to 
the  fftct  that,  after  foreclosure  proceedings 
bad  been  instituted  against  Homot  on  the 
mortgage  resting  on  the  lot  B,  Magrader, 
availing  himself  of  the  stipulations  of  their 
lease,  brought  suit  against  Homot  for  an 
amount  expended  for  improvements,  and  for 
a  diminution  of  the  rent  from  ¥6S  to  (50  a 
montli,  and  recovered  Judgment. 

There  was  judgment  malntalnlug  the  in- 
junction  so  as  to  enjoin  the  sale  of  the  prop- 
er^. From  that  judgment  the  administra- 
tes appeal. 

The  rule  is  well  settled  that  a  lessee  of  a 
date  subsequent  to  a  recorded  mortgage  haB 
no  right  to  prevent  the. sale  of  the  property 
at  the  Instance  of  the  mortgagee.  Here  it 
happens  that  the  mortgagee  Is  not  seeking  to 
foreclose  bis  mortgage,  and  no  creditors  are 
asking  tliat  the  property  be  scdd  to  pay  debts. 

The  administrators  of  the  succession  alone 
ask  for  the  sale  to  pay  debts. 

The  administrators  are  not  In  a  position  to 
have  the  property  sold  on  their  own  motion 
to  pay  debts  before  the  expiration  of  the 
lease,  and  it  is  only  to  that  ertent  that  the 
Injunction  was  sustained. 

Dissolution  <tf  the  lease  would  b^  about 
the  only  resoH;  If  the  property  were  sold  at 
this  time. 

It  will  be  time  enough  to  sell  It,  should 
the  creditors  ask  for  its  sale  bef<n«  the  ex- 
piration of  the  lease. 

It  was  proposed  to  sell  this  property  with- 
out the  least  regard  to  the  lease,  or  to  the 
option  granted  to  the  purchaser  to  buy  at 
the  expiration  of  the  lease.  This  we  do  not 
think  can  be  done  at  the  instance  of  the  sur- 
vivor iu  community,  even  though  he  has  be- 
come one  of  the  administrators. 

Plaintiff  had  the  right  to  protect  himself 
against  a  contemplated  sale  to  be  made  wltli- 
out  the  least  regard  to  his  right,  and  with- 
out any  attempt  on  the  part  of  the  adminis- 
trators to  return  to  him  the  rent  notes  which 
he  had  signed,  and  which  had  gone  into 
other  hands.  These  notes  were  transfrared 
to  third  persons  before  maturity. 

This  court  said  in  Thompson  v.  Flathrea, 
45  La.  Ann.  120,  12  South.  245: 

"To  protect  himself  from  such  a  contingent 
liability,  we  are  of  the  opinion  that  he  had 
the  r^ht,  when  proceedings  to  fcH-eclose  the 
mortgage  were  instituted,  to  arrest  the  notes 
in  the  liands  of  the  lessor,  to  prevoit  him 
trom  negotiating  them,  and  to  demand  and 
compel  him  to  give  security  against  the  pay- 
ments of  tbe  notes." 

Tills  action  sought  to  restrain,  In  part,  at 


least,  the  former  head  of  tbe  late  community, 
bound  as  lessees  and  transferrors  of  thes« 

rent  notea 

There  is,  besides,  a  promise  to  sell,  made 
by  tbe  heed  of  the  community  before  its  dis- 
solution, which  these  administrators  could  not 
totally  disregard  In  the  manner  proposed. 
Such  a  promise  gives  rise  to  enforceable  right 
between  the  parties.  Civ.  Code,  arts.  2462, 
2463. 

By  reason  of  the  fact  that  the  law  and 
the  evidence  are  for  plaintlfiT  in  injunction, 
the  jodgment  appealed  from  Is  affirmed. 


aiO  La.  S8S) 

No.  14,SU9. 

RUSS  et  ftl.  T.  8UPKEME  COUNCIL  AMEB. 
ICAN  LEGION  OF  HONOB.* 

(Supreme  Court  of  Loui^na.    March  16, 
1903.) 

HUTCAL  AID   ASSOCIATION  —  CBRTIFICATS — 

MODIFICATION— ACQU IBSCENCB— 
BENEFICIARY. 

1.  A  beneSt  certificate  issued  by  a  mutual  aid 
association  to  one  of  its  members  Is  a  contract, 
which  can  be  changed  only  by  the  consent  of 
both  parties. 

2.  A  clause  iu  such  a  certificate,  by  which  the 
person  to  whom  it  is  issued  agrees  to  comply 
with  all  tbe  by-iaws  of  the  association  now  ex- 
isting or  hereafta  adopted,  cannot  be  constru- 
ed as  authorizing  the  association  to  reduce  the 
amount  stipulated  in  the  certificate  to  be  paid. 

8.  Payment  of  assessments  oo  tiie  reduced 
basis  will  not  be  couatrued  into  acquiescence  in 
the  reduction,  when  made  under  protest,  and 
with  tender  of  tbe  full  amount  that  would  have 
been  due  if  the  reduction  had  not  been  made. 

4.  Tbe  beneficiary  named  in  the  certificate  be- 
ing designated  by  name,  and  also  as  beivg  the 
wife  of  the  person  to  whom  the  certificate  is 
Issned,  and  this  person  haviue  had  but  one 
wife,  this  removes  any  uncertainty  that  might 
result  from  calling  the  beneficiary  "Georgia 
J.  Rnyne,"  instead  of  "Georgians  Jackson 
Rayue." 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Fannie  Bayne  Buss  and  others 
against  the  Supreme  Council  American  L»: 
glon  of  Honor.  Judgment  for  plalntiffBt  and 
defendant  appeals.  Affirmed. 

O.  R  ft  S.  Sansum,  tor  aj^pellant  Dart 
ft  Keznan,  for  appdlees. 

PB0T08TT,  J.  The  defendant  Issoed  a 
cerUflcate  oC  membership  to  Benjamin  0.  L. 
Bayne,  agreeing  to  pay  Qeoi^e  J.  Bayne, 
bis  wife,  ¥5,000  upon  certain  condlttons,  all 
of  which  It  is  not  pretended  that  B^ne  did 
not  comply  with.  Bayne  died,  and  so  did 
his  wife,  and  this  suit  is  brought  on  the 
certificate  by  the  dUldien  and  heirs  ot  the 
wife. 

One  defense  la  that  the  plalntUb  soe  u 
heirs  of  Georglana  Bayne,  whereas  the  ben- 
eficiary under  tbe  cCTtiflea-te  Is  designated  In 
the  certtflcate  as  Georgle  J.  Bayne»  and  In 

"Rehearing  denied  Jdos  H,  UQL 
1 1.  Sea  iDsoraocs,  vol.  »,  Cmt.  Dig.  U,  UB>>  XStt. 
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the  application  for  the  certlflcate  as  Oeorsle 
Jackson  Rayne.  There  can  be  no  question 
that  the  plaintiffs  are  the  legitimate  children 
and  heirs  ot  their  mother,  and  that  their 
mother  was  the  only  wife  of  Benjamin  O. 
L.  Rayne.  This  snffices  to  clear  away  any 
uncertainty  that  might  result  from  thlB  vari- 
ation in  the  name  of  the  beneficiary,  since 
she  Is  further  designated  in  the  certificate 
as  the  wife  of  Benjamin  0.  L.  Rayne. 

Another  defense  Is  that,  after  Issuing  the 
certificate  the  American  Legion  of  Honor 
adopted  a  by-law  by  which  all  policies  of 
$5,000  issued  by  It  should  be  reduced  to 
$2,000,  and  that  this  has  had  the  eftect  of 
reducing  accordingly  the  amount  of  this  cer- 
tificate. The  simple  answer  to  this  is  that 
the  policy  Is  a  contract,  and  could  not  be 
changed  by  one  of  the  parties  without  the 
concurrence  of  the  other. 

It  la  claimed  that  Rayne  paid  the  assesa- 
menta  after  the  reduction,  and  that  this  was 
an  acquiescence  In  the  reduction.  The  proof 
Is  that  he  protested  against  the  reduction, 
and  Invariably  with  great  care  tendered  the 
full  amount  that  would  hare  been  due  if  the 
redaction  had  not  taken  place.  What  more 
could  he  hare  <lone  aa  a  lurotest  against  the 
reduction? 

Zt  is  also  claimed  that  Rayne  agreed  to 
aUde  by  and  be  goTemed  by  all  the  by-laws 
of  the  defendant  then  existing  <»■  that  might 
thereafter  be  adopted,  and  that,  the  reduc- 
tioD  having  been  effected  by  means  of  a 
change  In  the  by-laws,  the  same  Is  binding 
on  Bayne  onder  the  express  terms  of  his 
oontiact  This  Identical  qneetion  was  paas- 
ed  on  by  Uie  Supreme  Court  of  Massachu- 
setts In  the  case  of  Newhall  t.  Supreme 
Oonncll  American  Legion  of  Honor,  63  N.  E. 
1,  and  by  the  United  States  Orcidt  Court 
of  Appeals  tar  the  Eighth  Circuit  ^o.)  In 
tile  case  of  Knight  Templars'  and  Uasons' 
Life  Indemnity  Go.  Jarman,  101  Ted.  638, 
44  G.  C.  A.  98.  Were  we  to  dlscius  Uie  ques- 
tion, we  should  merely  repeat  what  Is  there 
said  BO  well.  The  decisions  are  all  the  more 
satisfactory  from  the  fact  that  the  one  la 
from  the  court  of  the  home  of  the  defend- 
ant, and  file  other  from  one  of  the  national 
courts.  Summing  up  the  law  on  tbls  lulnt, 
Niblack  on  Benefit  Societies,  p.  89.  has  the 
following:  "By-laws  cannot  be  permitted  to 
destroy  or  amend  the  express  proTiatons  of 
a  contract  ot  insurance  without  the  consent 
of  the  member." 

The  cases  cited  by  the  defendant,  If  scru- 
tinized, will  be  found  not  to  l>e  oppraed  to 
this.  In  Stohr  t.  St  Frandsco  Musieal  Fund 
Society,  82  Gal.  667,  22  Fac.  112S,  and  Poult- 
ney  r.  Bachman,  Treasurer,  31  Hun,  4St  and 
in  nmnmus  otbw  dedsioiu  of  which  these 
are  types,  Hie  plaintlfl  had  no  claim  except 
under  and  by  virtue  of  the  by-laws,  and  tiie 
right  was  expressly  reswred  "to  repeal,  al- 
ter, or  amoid"  the  by-laws.  In  the  language 
of  the  court  in  the  Stohr  Case:  "The  pUiln- 
ttff  can  have  no  right  to  bare  the  contract 


remain  unchanged,  becanse,  as  we  have 
seen,  the  contract  Itself  provides  that  it  may 
be  changed,"  In  the  other  cited  cases,  of 
which  Daughtry  v.  Supreme  Lodge  of 
Knights  of  Pytfatas  by  this  court  (48  La, 
Ann.  1203,  20  South.  712,  65  Am.  St  Bep. 
810),  Is  a  type,  the  right  to  forfdt  the  policy 
of  a  member  for  committing  suicide  Is  put 
by  the  court  upon  the  ground  of  the  inhep 
ent  right  of  a  mutual  benefit  association  to 
make  such  "a  police  regulation  in  the  inter- 
est of  the  discipline  and  welfare  of  the  en- 
dowment rank,"  It  was  a  regulation  for  the 
conduct  of  the  members,  and  the  member 
had  agreed  In  advance  to  be  bound  by  all 
such  regulations  that  might  be  made.  Here 
precisely  lies  tiie  point  of  distinction  between 
that  line  of  cases  and  the  instant  one.  In 
the  present  case  the  change  Is  not  a  matter 
of  the  regulation  of  the  conduct  of  members, 
but  is  a  change  in  the  contract  IrrespectlTe 
of  the  conduct  of  the  member.  The  prin- 
ciple of  those  cases  is  not  to  be  carried  over 
into  cases  like  the  Instant  one.  This  is 
clearly  pointed  out  by  the  court  In  the 
Daughtry  Case,  as  appears  from  the  follow- 
ing excerpt  with  which  we  shall  conclude 
this  opinion: 

"Orders  like  the  defendant  association 
have  multiplied  In  recent  years.  They  are 
organized  for  the  mutual  benefit  of  the  mem- 
bers, taking  care  of  the  sick  and  afflicted  in 
life,  and  providing  for  the  family  of  the  de- 
ceased member  after  death.  Rules  and  reg- 
ulations, a  constitution  and  by-laws,  are  en- 
acted for  their  government.  Every  member 
who  Joins  one  of  these  orders  does  so  vrtth 
full  knowledge  of  its  laws  and  usages.  He 
Is  iMund  by  the  constitution  and  by-laws, 
and  subjects  himself  to  their  discipline  in 
order  to  receive  the  benefits  conferred  by 
the  order.  There  can  be  no  law  or  regula- 
tion enacted  after  his  membership  that 
would  destroy  the  benefit  agreed  to  be  con- 
ferred upon  him  by  the  laws  and  r^^lations 
in  force  at  the  time  he  Joined  the  order. 
His  contract  of  Insurance  could  not  be 
abridged  or  violated  without  his  consent. 
But  provision  Is  made  In  the  constitution  tor 
its  amendment,  and  we  see  no  reason  wliy 
the  members  Of  an  association  of  this  kind 
cannot  like  the  body  politic,  change  Its  laws, 
enact  new  ones,  and  discipline  Its  members 
by  police  regulations.'* 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed*  • 


OU  LiL  VBV 

No.  14,82a 
STATE  T.  BROWN.* 
(Snpreme  Court  of  Louisiana.   May  11,  190S.} 

PBRJURT— INDICTMBNT-SVTDBNGB-TR- 

DICT— ADTR«F0I8  ACQUIT. 
l.Tho  defendant  was  dianed  with  havtsg 
sworn  feloniously,  wlllfnlly,  falsely,  and  cop- 

"RebcariiiB  dmlsd  Jsne  21.  IMtt, 

TL  Bee  Perjury,  vol.  »,  Centfin«.JLJJL^I 
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rnptly  to  b  dvO  mit  In  lAiCb  be  testified  a*  & 
witness.    TTpOD  Us  trill  on  tiie  cbarge  he  ob> 

jeoted  to  testimonr  offered  to  prove  that  he  wis 
aware  at  the  time  that  the  matter  to  the  truth 
of  which  he  had  swom  was  false.  The  trial 
roart  excluded  the  testimony  at  inatauce  of  de- 
fendant on  the  ffronnd  that  the  defendant  was 
not  charged  with  having  testified,  as  before  stat- 
ed, knowing  that  hia  testimony  was  false. 

'Hie  ruline  of  the  trial  conrt  ts  etvrect.  Bdeo- 
ter  enters  into  the  defiBitton  of  perjory,  and 
shonid  be  expressly  charged.  The  iodictment 
should  not  leave  it  to  be  Implied  that  d^end- 
ant  knew  that  he  was  swearmf  to  a  false  fact 
at  the  time  he  testified. 

2.  lo  thus  holding  the  court  does  not  wish  it 
to  be  inferred  that  0»e  interpretation  of  the  stat- 
ute reqniriDg  that  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offense  charged  Is  In 
any  respect  changed.  The  conrt  only  holds  that 
there  should  be  a  proper  averment  to  falsifr  the 
matter  wherein  the  perjury  is  assigned,  and  set- 
ting forth  specifically  that  the  tact  sworn  to  la 
false.  The  indlctmrait,  becanse  It  did  not  In- 
dude  an  allegation  of  knowledge,  far  fatally  d^ 
fective. 

a.  After  a  person  has  once  been  put  on  his 
trial  before  a  court  of  competent  jurisdiction 
upon  an  indictment  which  is  sufficient  to  sus- 
tain a  conviction,  and  the  jury  has  been  diar> 
ged  with  his  deliverance,  he  ta  in  jeopardy. 

Here  the  iadictment  was  not  sufficient  to  sus- 
tain a  conviction,  and  therefore  defendant  was 
not  legally  acquitted.  The  verdict  does  not  an^ 
tain  me  plea  of  aatrefois  aoqnlt. 

PnmMty,  3.,  dissenting. 

fSrUabns  by  the  Court) 

Appeal  tnm  Third  Judicial  DlBttlct  Conrt. 
Parish  of  BlraiTllle;  Benjamin  P.  EAwards. 
Judge. 

B.  Brown  was  Indicted  for  peijnrjr.  From 
a  judgment  mwtalnlng  the  plea  of  aatrefotg 
acquit,  the  atate  appeals.  Reversed. 

Walter  Onion,  Atty.  Gen.,  and  John  C 
Thena,  Dlst  Atty.  fLewls  Qulon,  of  coimael), 
for  the  Stat&  Josepb  Rnsh  Wlmberly,  toe 
appellee. 

BRBiAUX,  J.  The  state  appeals  from  a 
Judgment  sustaining  the  plea  of  antrefcds  ac- 
quit interposed  by  the  defendant 

Originally  the  defendant  -was  Indteted  for 
perjnry. 

The  Indictment  charged  him  with  having 
feloniously,  willfully,  and  corruptly  commit- 
ted perjury  after  havihg  been  duly  swom  by 
F.  L.  Mayfleld,  deputy  derk  of  the  district 
court  of  said  parish  and  state,  on  trial  of  the 
case  in  the  district  court  of  said  pariah  and 
state  In  No.  1,009,  entitled  "B.  Brown  T.  D. 
B.  Brown,  Jr.,"  by  feloniously,  wlllfnlly, 
falsely,  and  corruptly  testifying  and  swear- 
ing, after  havtog  been  swom  as  aforesaid,  In 
substance,  "that  he,  the  sold  B.  Brown,  did 
nf>t,  on  the  day  D.  E.  Brown,  Jr.,  defendant 
in  said  cause,  struck  him,  to  wit.  In  Decem- 
ber, 1000,  go  Into  the  bouse  of  Mrs.  White  or 
Mrs.  JJmUi  White." 

The  gravamen  of  the  Indictment  contains 
farther  and  necessary  allegation  to  complete 
the  bill,  exc^t  in  one  particular. 

It  does  not  contain  the  averment  that  he 
«re11  knew  that  his  testimony  was  untme. 

The  case  In  which  the  asserted  false  swear- 
ing was  done  was  called  and  the  trial  pro- 


ceeded with.  A  Jury  was  Impaneled,  and  evi- 
dence of  the  state  began,  which  evidence 
was  met  by  an  objection  of  counsel  for  de- 
fendant, baaed  upon  the  defldency  of  the  In- 
dictment on  the  ground  just  stated;  L  e., 
that  the  Indictment  did  not  show  sdenter  of 
accused,  or  falsify  the  testimony. 

The  trial  judge  sustained  the  objection, 
and  refused  to  admit  evidence  of  the  state  to 
show  the  falsity  of  the  testimony  of  the  ae> 
cnsed  In  the  case  before  mentioned,  In  which 
it  was  charged  he  had  perjured  himself,  on 
the  ground,  the  trial  judge  held,  that  there 
was  no  particular  averment  to  contradict  the 
matter '  swom  to  by  defendant.  After  the 
judge  had  thus  raled,  the  plaintiff  moved  for 
a  discontinuance  of  the  cose,  which  motion 
was  overraled. 

The  case  was  submitted  to  the  jury,  and  a 
verdict  of  not  guilty  was  returned. 

The  district  attorney  shortly  afterward  pre- 
sented a  bill  of  information  against  the  ac- 
cused, charging  him  vrlth  the  same  crime. 
This  information  contained  the  words,  which 
are  not  Included  in  the  Indictment  before 
mentioned,  "And  at  the  time  well  knowing 
same  to  be  false,"  nor  their  equivalent.  In 
every  other  respect  the  crime  was  charged 
as  It  had  been  charged  In  the  Indictment  be- 
fore referred  to.  In  due  time  after  the  bill 
of  Information  bad  been  filed,  the  accused 
pleaded  autrefois  acquit  and  former  Jeopardy, 
basing  his  plea  on  the  verdict  found  by  the 
jury  on  the  indictment  In  question,  the  first 
referred  to  above. 

The  plea  was  sustained  by  the  district 
court,  holding,  as  stated,  and  as  shown  by 
the  bill  of  exceptions  befbre  us,  that  the 
original  bill  of  Indictment  was  absolutely 
null:  that  It  could  have  been  amended;  that 
the  jury  had  been  Impaneled  and  sworn;  and 
that  the  state  commenced  Its  evidence,  'and 
had  proceeded  some  time,  when  the  district 
attorney  offered  to  discontinue  the  prosecu- 
tion, which  the  court  would  not,  at  that 
stage  of  the  trial,  permit;  and  the  jury  found 
the  verdict  of  not  guilty  before  menUoned. 

Whilst  It  Is  tme  that  good  pleading  would 
require  that  an  allegation  In  Indictment, 
such  as  that  which  was  not  Included  In  the 
Indictment  In  the  case  In  which  the  defendant 
was  found  not  guilty,  it  Is  always  absolutely 
necessary,  as  a  general  rule  In  every  case,  to 
set  forth  that  the  defendant  was  well  aware 
of  the  fact  that  his  testimony  was  not  true. 

Proceedings  in  the  cases  of  perjury  have 
been  simplified  by  statute.  It  still  remains 
necessary  to  aver  In  the  indictment  the  sub- 
stance of  the  offense  chaiged,  or  by  what 
court  or  before  whom  the  oath  was  taken,  to- 
gether with  a  proper  averment  to  falsify  the 
matter  wherein  the  perjury  is  assigned.  Rev. 
St.  858. 

Here  the  indictment  was  defective  in  that 
It  did  not,  as  required,  falsify  the  matter 
wherein  the  perjury  was  assigned.  It  did 
not  allege  that  the  defendant  knew  said 
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norant  whether  or  not  salA  statement  was 
ime.  This  was  a  matter  of  substance,  and 
In  ttiat  respect  the  Indictment  was  Informal. 
Where  knowledge  Is  an  ingredient  of  the  of- 
fense, it  mnst  be  alleged. 

The  portion  of  defendant  does  not  find  nn- 
qnallfled  support  In  HcClaln  on  Criminal 
Law,  vol.  2t  p.  882,  to  which  he  inrites  our 
attention.  In  one  sentence  the  commentator 
sajrs  that  the  indictment  must  also  show 
knowledge  on  the  part  of  the  accused  of  the 
falsl^  of  the  statement  at  the  time  it  was 
made,  and  tlut  it  Is  not  si^cient  m«el7  to 
negaUve  tiie  tmfh  of  the  statement  In  the 
sentence  following  it  is  laid  down  that 
''knowingly  false"  may  be  Inferred  frtnu  the 
fact  that  fbe  court  charges  that  it  was  wUI- 
fully  telse. 

In  the  note  the  commentator,  in  support  of 
the  first  proposition,  refers  to  State  t.  Morse, 
1  O.  Greene,  AOS,  in  which  the  court  held: 
'TThe  omission  In  tiie  indictment  to  charge  in 
the  language  of  the  statute  that  the  defend- 
ant deposed,  affirmed,  or  declared  some  nut 
ter  to  be  a  foct  knowing  the  same  to  be 
false,  is  a  substantial  defect  bsxA  is  not  cured 
by  any  statute.** 

From  that  point  of  view  it  follows  tliat 
the  word  "falsely,"  as  pleaded.  Is  not  an 
eqalvalent  to  scienter  on  the  part  of  the 
defendant  It  does  not  show  that  the  de* 
fendant  swore  to  a  tact  knowing  It  to  be 
Ailse. 

"Negatlm  of  false  matter  should  be  ex- 
press.'* Wharton,  Orim.  Ev.  I  1300. 

Without  the  expressed  negation,  there  is  no 
negatlfni  of  false  matter  at  all  In  the  Indict- 
meut.  Not  only  mnst  It  be  alleged  that  tiie 
defendant  swwe  "falsely**  or  "corruptly,*'  but 
it  must  also  be  alleged  that  he  knew  that 
he  swore  falsely.  A  person  may  swear  fiilae- 
ly  or  comvtly,  although  the  feet  to  what  he 
swears  may,  In  its  bearing,  be  the  truth. 

To  sustain  the  second  proposition,  the  com- 
mentator in  hie  note  cites  one  case  in  wliich 
the  Tordlct  was  drawn  under  a  special  stat- 
ute of  the  state  of  Mhineeota,  not  requiring, 
as  we  take  It;  as  in  Louisiana,  the  negation 
of  a  false  matter  to  be  express. 

Well-considered  dedsions  hold  that  knowl- 
edge must  be  alleged  in  order  that  a  valid 
indictment  may  be  written  when  an  indict- 
ment Is  found  under  a  law  which  reqntres 
that  a  proper  averment  be  made  "to  falsify 
the  matter  wherein  the  perjury  is  assigned," 
to  quote  from  the  Loalslana  statute. 

Having  arrived  at  the  conclusion  that 
"knowledge"  must  be  alleged  to  the  extent 
required  by  the  statute,  we  are  next  led  to 
Inquire  into  the  effect  of  the  verdict  ren- 
dered. 

We  think  that  the  Indictment  was  not  only 
defective,  but  flut  It  was  fatally  defective. 

From  tliat  point  of  view  it  follows  that  the 
verdict  could  fiot  form  the  basis  of  autrefois 
acquit  No  dedrion  can  be  found  to  the  con- 
trary, and  no  commentator  has  expressed 
himself  to  the  contrary.  The  test  Is,  was 


the  Indictment  fatally  defectivef  If  It  was, 
the  verdict  la  equally  as  null.  State  v.  Meek- 
ins,  41 1^.  Ann.  543,  6  South.  822. 

The  law  and  the  evidence  bdng  In  favor  of 
the  state,  it  Is  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  Is 
avoided,  annulled,  and  set  aside;  the  bill  of 
information  Is  reinstated;  also  the  case,  hi 
order  that  it  may  be  proceeded  with  in  man- 
ner and  form  required. 

The  case  is  therefore  r«nanded  to  be  tried. 

PBOVOSTT.  J.,  dissentai 


CUO  La.  IK) 


No.  14,81!7. 


AUSTIN  et  al.  t.  SCHWING  et  aL 
(Snpreme  Court  of  Louisiana.   Juue  22.  190^) 
SALS-ACTION  FCR  PRICB-BURDEN  OF  PROOF. 

1.  Plaintiff  declared  on  an  open  dalm  or  ac- 
count 

Defendant  pleaded  a  verbal  coatract,  whicb 
plaintiff  admitted. 

Difference  grew  oat  of  the  term  of  tiie  con- 
tract: plaintiff  testifying  that  it  was  restricted 
to  a  time  stated,  and  the  defendant  denying. 

Tbe  onus  was  with  plaintiffs  of  showing  that 
it  was  as  limited  as  contended  for  hj  them. 

Besides,  preponderance  of  the  testtmoov,  all 
parties  being  of  eqoal  credibility,  is  with  de- 
fendants. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court;  Parish  of  IhervUIe;  EL  B.  Talbot, 

Judge. 

Action  by  John  W.  Austin  and  othen 
against  S.  P.  and  Bk  B.  Schwing.  Judgment 
for  defendants,  and  plalntlfCs  appeaL  Af- 
firmed. 

uebert  ft  Hebert  for  appellanta.  Calftai 
K.  Schwing,  fbr  respondents. 

BREAUX.  J.  FUUntUTs*  suit  is  for  9347JM. 
with  5  per  cent  interest  from  Judicial  de- 
mand, amount  claimed  for  888  trees,  measure 
lug  99,241  feet  at  $3.60  per  1,000  feet;  mak- 
ing the  total  Just  stated. 

Plaintiffs  all^^  In  substance  that  defmd- 
ante  have  removed  other  timber,  of  which 
they  have  be»  unable  to  secure  the  measure- 
ment, for  which  they  reserve  right  to  bring 
suit 

The  defendanta  admit  that  th^  removed 
that  number  of  trees  frem  plaintllb^  land, 
for  which  they  owe  plaintiffs  $124.(0.  tender. 
ed  by  them  to  plaintiffs.  The  tender  Is  admit- 
ted by  plaintiffs.  They  set  forth  that  the 
trees  were  removed  under  an  agreement  with 
plalntlffB  to  deaden,  cut  and  remove  all  mci^ 
chantable  timber  from  certain  lands  at  11.25 
per  1,000  feet;  that  annually  they  have  mov- 
ed tbB  trees,  and  have  been  paying  tar  them. 

The  district  court  gave  Judgmoit  in  favor 
of  plaintiffs  for  amount' admitted  by  deffeod- 
anto  to  be  due,  but  reused  to  grant  the  re- 
mainder of  plaintiffs'  demand  fbr  the  assot- 
ed  value  of  the  timber,  and  from  eojolnlng 
d^endants  from  removing  oi£er,lrees..lErom 
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tbls  Judgment  plaintiffs  prosecute  this  appeal. 

Defendants,  In  their  brief,  urge  for  the 
first  time  that  the  action  should  be  dismiss- 
ed for  want  of  Jurisdiction  ratlone  mateilte. 
There  Is  a  Jurisdictional  allegation  In  the 
petition  of  value  of  plaintiffs*  Interest  as  be- 
ing in  excess  of  the  minimum  limit  of  the 
court's  Jurisdiction.  This,  taken  In  connec- 
tion with  the  fact  that  plaintiffs  claim  oth- 
er logs  hare  been  removed,  the  right  to  re- 
cover which  Is  reserved  and  taken  in  connec- 
tion with  the  further  fact  that  the  Judgment 
appealed  from  refused  to  recognize  any  fur- 
ther right  in  plaintiffs  than  those  specially 
allowed,  we  are  Justlfled  In  holding  that  the 
court  has  Jurisdiction. 

On  the  Merits. 

The  contract  between  the  parties  was  ver- 
bal, entered  Into  In  the  summer  of  1S99.  The 
agreed  price  was  the  price  alleged  of  wbtcb 
we  have  before  made  mention. 

According  to  defendants,  plaintiffs  had 
agreed  to  sell  them  all  their  cypress  timber 
In  a  region  of  swamp  country  well  known 
by  the  name  of  "Pigeon."  It  was  further 
agreed,  they  say,  that  the  timber  was  to  be 
removed  when  they  would  locate  the  lands 
and  find  labor  to  get  It  out  for  them. 

This  was  not  plaintiffs*  account  of  the 
agreement,  and  on  this  point  there  Is  mate- 
rial difference  between  plaintiffs  and  defend- 
ants. Plaintiffs  ctwtend  for  a  short  term 
within  which  the  defendants  were  to  remove 
the  timber,  and  defendants  that  they  were 
to  have  a  time  more  reasonable  than  plain- 
tiffs are  now  willing  to  admit  within  which 
to  remove  the  trees. 

The  record  discloses  that  the  swamp  land 
In  qnestlon  had  tieen  abandoned  by  plain- 
tiffs. The  timber,  as  they  must  have  thought, 
bad  all  been  removed.  They  allowed  It  to 
go  to  the  state  for  taxes,  and  from  the  state 
It  passed  to  the  levee  board.  Within  tbe 
year  after  the  land  had  been  adjudicated  to 
the  state,  one  of  the  defendants  called  on 
one  of  the  plaintiffs,  and  It  was  agreed  that 
defendants  would  redeem  the  land  and  re- 
move the  timiwr  therefrom  for  their  account, 
they  to  pay  the  price  before  mentioned. 

They  were  at  this  work  when,  in  August, 
1901,  they  were  notified  by  plaintiffs  after 
that  date  not  to  cut,  circle,  trail,  or  remove 
any  Umber  from  lands  belonging  to  plain- 
tiffs. We  understand  the  defendants  com- 
plied with  this  notice,  except  as  to  the  trees 
which  had  been  circled  by  them,  trailed,  and 
prepared  to  be  removed,  on  which.  In  this 
work,  they  tiad  expended  a  considerable  sum. 

Plaintiffs  had  the  right  to  consider  tbe  con- 
tract as  one  which  had  some  limit  within 
which  to  take  away  the  trees,  yet  It  devolved 
upon  them  to  bring  it  to  a  close  without  the 
necessity  of  causing  a  loss  to  those  with 
whom  they  had  contracted.  They  knew  they 
were  working  on  these  lands  after  the  float 
or  hi^  water,  which  plaintiffs  claim  was  to 
be  tbfl  last  float  to  ranove  the  trees.  They 


said  nothing  to  defendants,  and  some  time 
after  gave  them  the  notice  before  mentioned. 

Id  view  of  the  facts  and  circumstances  of 
the  case,  defendants  had  the  right  to  re* 
move  the  trees  as  they  did  on  which  they  had 
worked  while  the  agreement  was  In  force, 
and  when  the  plaintiffs  had  not  signified  tbe 
least  Intention  to  terminate  it  We  think  It 
was  fair  and  Just  that  these  trees  should  go 
to  defendants. 

The  onus  of  proof  was  with  plaintiffs  orig- 
inally. They  did  not  choose  to  allege  tbe 
contract  and  submitted  their  side  of  the  case 
without  once  referring  to  this  contract. 

In  making  out  their  defense,  defendants  in- 
voked the  contract  which  plaintiffs  had 
sought  to  Ignore.  This  verbal  contract  was 
then  submitted  by  plaintiffs,  who,  by  vray  of 
rebutta!  of  defendants'  testimony,  sought  to 
Show  terms  different  from  those  to  which 
defendants  had  testified. 

The  onus  of  proof  had  not  changed.  It 
still  devolved  upon  plaintiffs  to  sustain  their 
demand  (or  claim)  by  preponderance  of  proof, 
and  to  sustain  their  position  regarding  this 
contract  This  they  have  failed  to  do.  The 
facts  and  the  circumstances  point  the  other 
way.  The  time  was  not  as  limited  as  plain- 
tiffs contended.  It  devolved  upon  them,  as 
first  parties  to  the  contract,  to  have  It  well 
understood  that  it  was  to  be  as  they  now 
contend  It  was.  In  the  absence  of  special 
terms,  we  are  inclined  to  the  view  which 
enables  defendants  to  recover  back  their  ex< 
penses  In  preparing  tiiese  trees  for  the  mar* 
ket 

In  the  condition  the  case  comes  before  us, 
we  understand  that  defendants  challenge  tbe 
correctness  of  plaintiffs'  statement  r^ardlng 
the  term  of  the  contract. 

One  (plaintiffs)  as  witnesses  aflirm,  the  oth- 
er (defendants)  deny.  All  parties  being  of 
good  standing,  we  accept  the  conclusion 
usually  arrived  at  in  snch  cases,  and  In  this 
ease  that  conclusion  Is  further  sustained  by ' 
the  opinion  of  the  district  Judge  who  saw  and 
heard  the  witnesses. 

The  Judgment  Is  therefore  affirmed. 


(UO  I.a.  G98) 

No.  14,561. 

MOniARTY  V.  BAGNETTO  et  at. 

(  Supreme  Court  of  Louisiana.   June  22.  1903.) 

ACTION  ON  UlASB— DEFBNSBS-SUBBTT— 
RBIiBASE. 

1.  Where  a  person  binds  himself  in  soUdo  with 
a  lessee  for  the'  obligations  of  a  written  lease, 

waives  discuGciion  and  dIvisIoQ.  and.  when  sued 
thereon,  judicially  admits  that  be  became  a 

{mrty  to  such  lease  and  to  the  rent  notes  given 
n  accordance  with  its  provisiODs,  and  there  is 
nothing  to  show  that  he  contracted  in  any  other 
capacity  than  as  appears,  the  defense  that,  as  ' 
surety,  he  is  discharged  by  reason  of  tbe  pi-o- 
longation  of  the  terms  of  payment  granted  by 
the  lessor  to  the  lessee,  cannot  be  sustained. 
(Syllabns  by  the  Court) 

Certiorari  to  Court  of  Appeal,  Parish  of 
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Action  by  Dante]  Morlarty  against  Tbranas 
Bagnetto  and  others.  Judgment  for  plaintiff 
was  affirmed  by  the  Court  of  Appeal,  and 
defendant  Fltq^atrlck  appeals.  Dismissed. 

John  Patrick  Sullivan,  for  applicant  Mo> 
Closker  &  Benedict,  for  respondent. 

Statement 

MONEOE,  J.  Plaintiff,  by  written  con- 
tract, leased  certain  premises  in  New  Orleans 
to  R  BoneU  for  one  year  from  October  1, 
1889,  at  an  annual  rental  of  ¥480,  for  wblch 
tbe  lessee  gave  12  notes  of  ^0  each,  payable 
monthly.  Upon  March  10,  1800,  the  follow* 
Ing  agreement  was  Indorsed  upon  tbe  lease 
so  made,  to  wtt: 

"It  Is  this  day  anderstood  and  agreed  that 
Mr.  Thomas  Bagnetto  Sr.  will  assume  this 
lease  and  the  notes  made  by  Mr.  Bonell  •  •  • 
from  March  1st,  1900,  to  the  expiration  there- 
of, for  tbe  same  rental,  $40  per  month.  And 
now  comes  Mr.  John  Fltzpatrlck  who  says 
that  be  will  bind  himself,  In  soUdo  with  said 
Mr.  Thomas  Bagnetto  Sr.,  for  the  faithful 
performance  of  all  his  obligations  as  well  on* 
der  this  lease  as  under  any  express  or  implied 
renewal  thereof,  waiving  the  benefit  of  dis- 
cussion or  division. 

"[Signed]        John  Fltzpatrlck. 

'•Thomas  Bagnetto  Sr. 
"Daniel  Morlarty. 
"Per  Louis  Schuler,  Agt" 

Tbe  outstanding  notes  which  had  been  Is- 
sued by  Bonell  were  also  signed  by  Bagnetto, 
and  were  indorsed  by  him  and  by  Fltzpatrick, 
and  Bagnetto  took  possession  of  the  leased 
premises,  and  paid  tbe  rent  for  March,  when 
It  fell  due.  He,  however,  failed  to  pay  the 
rent  for  April,  and  demand  therefor  was 
made  upon  Fltzpatrick,  who  refused  to  pay 
It  on  tbe  ground  that  he  was  released  from 
bis  obligations  in  tbe  premises  by  reason  of 
tbe  lesaor'a  having  granted  Bagnetto  an  ex- 
tension of  time,  without  bis  consent.  And 
thereafter,  tbongh  Bagnetto  continued  to  oc* 
cupy  tbe  premises,  no  rent  was  paid.  In 
November,  1800,  platnticr  brought  suit  on  the 
lease  and  0ie  unpaid  notes,  praying  Judg- 
ment against  Bagnetto  and  Fltzpatrlck  in 
solldo.  Bagnetto  made  no  appearance,  and 
there  was  Judgment  against  him  by  default 
Fltzpatrick  answered,  admitting  "that  on  or 
about  the  10th  day  of  March,  1900,  be  be- 
came party  to  the  said  lease  and  notes  as- 
sumed on  the  said  date  by  Bagnetto,  code- 
fendant."  And  he  further  answers  alleging 
"that  tne  first  note  that  fell  due  was  paid 
by  the  said  Bagnetto,  but  that  when  the 
second  note  became  due  the  plalntUTs  agent 
granted  to  the  said  Bagnetto  an  extension  of 
time— definite  time— of  fifteen  days,  more  or 
less,  within  which  to  pay  the  said  note,  with- 
out notifying  the  defendant,  thereby  making 
a  new  contract  with  the  said  Bagnetto,  to 
which  defendant  was  not  a  party,  and,  ac- 
cording to  the  provisions  of  the  Civil  Code, 
thereby  releasing  the  defendant  John  Flts- 


patrick  from  any  liability  nnda  said  lease." 

He  subsequently  filed  an  amended  answer, 
in  which  he  alleges  that  be  "signed  the  lease 
and  notes  *  *  *  in  the  capacity  of  sure- 
ty for  the  said  Thomas  Bagnetto,  Sr.,  and. 
reserving  the  benefit  of  the  original  answer, 

•  *  *  wherein  defendant  John  Fltzpatrick 
claims  to  have  been  discharged  from  liability 
by  reason  of  the  extension  of  time  for  flfteoi 
days,  granted  to  tbe  defendant  Thomas  Bag- 
netto, Sr.,  •  •  he  prays  to  be  dis- 
missed. 

Upon  the  trial  in  the  district  court  the 
plalntlfF  objected  to  the  introduction  of  evi- 
dence in  support  of  tbe  allegations  of  the 
amended  answer,  but  the  objection  was  over- 
ruled, and  certain  testimony  was  admitted 
tending  to  show  that  plaintiff's  agent  had 
granted  a  definite  extension  of  time  for  the 
payment  of  the  April  rent  There  was,  how- 
ever, no  evidence  offered  to  show  Uiat  Fltz- 
patrick signed  the  contract  sued  on  in  any 
other  capacity  or  subject  to  any  otb^  con- 
ditions than  as  expressed  upon  the  face  of 
that  instrument  And  there  was  Jwlgment 
for  the  plaintiff  condemning  the  defendants 
in  Bolido,  as  prayed  for  in  tbe  petition. 

In  the  reasons  assigned,  the  Judge  a  quo, 
referring  to  the  amended  answer  and  to  his 
ruling  permitting  It  to  be  filed  and  admitting 
evidence  in  its  support,  says:  "In  so  far  as 
It  seeks  to  explain  the  original  answer,  as 
containing  a  plea  of  dlschai^  of  a  sure^ 
because  of  a  definite  prolongation  of  the  time 
of  payment  granted  to  his  principal,  it  is 
clearly  open  to  the  objection  ui^ed  against 
It  that  it  changes  the  substance  of  the  de- 
fense, and  must  be  disregarded  as  having 
been  Improperly  allowed." 

He  further  says,  inter  alia: 

"But  tbe  exclusion  of  the  amwAmgaA  in  no 
wise  impairs  the  defense,  because^  after  a 
careful  analysis  of  the  evldoiM  of  rec<wd,  I 
have  been  unable  to  gather  from  It  anything 
else  than  a  request  by  Bagnetto  for  a  few 
days'  grace  when  the  April  note  was  pre- 
sented to  him  for  payment,  and  an  assent  by 
plaintiff's  agent,  Scbulw,  to  such  request 

•  •  *  There  was  no  agreement  to  wait 
until  a  day  fixed,  preventing  Mortar^,  the 
creditor,  from  suing  Bagnetto,  the  debtor. 

•  •  •  My  opinion,  therefore,  is  that  even 
if  the  supplemental  answer  be  considered  as 
not  altering  the  original  defense,  snd  If  Cap- 
tain Fltzpatrlck  be  viewed  as  an  ordinary 
surety,  entitled  to  invoke  tbe  protection  of 
article  3063,  he  has  failed  to  show  a  state  of 
facts  Justifying  bis  release  fh>m  his  otdiga- 
Uon." 

The  learned  Judge  then  expresses  the  opin- 
ion that  under  Olv.  Code,  art  3045,  the  de- 
fendant having  speciflcaliy  bound  himself. 
In  soUdo,  with  tbe  principal  debtor,  and  hav- 
ing renounced  the  benefit  of  discussion,  does 
not  occupy  the  position  of  an  ordinary  sure- 
ty, but  that  his  obligation*  are  to  be  de- 
termined by  the  law  applicable  to  debtors  in 
solido.  He,  however,  pr^ws^  view  of  the 
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deddan  of  this  court  In  Jones  t.  BHemlnc 
IS  la.  Ann.  522,  to  rest  bla  judgment  upon 
tbe  croond  first  stated.  From  the  judgment 
so  rendered  Sitzpatrlck  alone  appealed,  and 
be  Is  now  before  this  court  aaUng  for  a  re- 
view of  tbe  judgment  of  tbe  Court  of  Appeal 
affirming  tbe  Judgment  appealed  from. 

Opinion. 

There  is  no  Intimation  In  the  vrittra  In- 
strumoit  sued  on  to  tbe  effect  that  Bits- 
pa  trick  Intended  to  bind  blmaelf  aa,  or  to 
reserre  to  himself  any  of  tbe  rights  of,  a 
surety.  On  tbe  contrary,  tbe  language  reads: 

"And  now  ccmies  Mr.  John  Fltspatrlck,  who 
says  that  be  wiU  bind  himself  In  aolldo  with 
tbe  said  Mr.  Thomas  Bagnetto,  as  well  un- 
der tbfa  lease  as  under  any  express  or  implied 
renewal  thereof,  waiving  tbe  benefit  of  dis- 
cussion or  diTlidon." 

BcTond  this,  in  Ids  original  answer,  de- 
fendant "admits  that  be  became  a  party  to 
tbe  said  lease  and  notes,"  and  whilst,  in  his 
amended  answer,  be  alleges  for  Ibe  first  time 
that  '*be  signed  the  lease  and  notes  •  •  • 
In  the  capacity  of  snrety,"  and  (under  a 
ruUiv  wblcta  was  subsequently  reconsidered) 
evidence  was  admitted  in  support  of  that  an- 
swer, DO  evidence  was  offered  In  support  of 
ttie  particular  a]legatl<m  mentioned,  or  to 
■bow  that  the  relations  of  tbe  parties  were, 
or  were  intended  to  be,  oUier  13ian  as  ap- 
pears from  tbe  language  of  the  Instmment 
signed  by  them.  Inasmuch,  tberefore,  as  up- 
aa  the  face  of  the  papers,  and  according  to 
bis  judicial  admbBlons,  Qie  d^endant  bound 
liimself  In  solldo  as  a  party  to  the  con^ct 
sued  oDt  and  not  as  a  surety,  it  Is  immaterial 
whether  Ibe  extension  of  time  was  gnnted  to 
Ids  co^Iigor,  as  alleged  by  blm  or  as  al- 
leged by  tbe  plaintiff. 

In  the  case  of  Jones  v.  Fleming,  15  La. 
Ann.  52!^  to  irideb  tbe  judge  a  quo  refers, 
tbe  defendant  alleged  that  he  had  tfgned  tbe 
note  sued  on  aa  surety,  and  was  discharged 
because  time  bad  been  granted  to  the  prin- 
cipal debtor  without  his  consmt,  and  It  was 
lield  that  the  defoise  was  made  out  on  tbe 
tect  as  w^  as  on  tbe  law,  fnmi  which  we 
conclude  that  evidence  must  bave  been  ad- 
mitted to  show  that  the  d^endant  bad  con- 
tracted aa  surety.  Whether  it  was  proper  to 
admit  aocb  evidence,  or  whether,  it  being  ad- 
mitted, and  thereby  shown,  that  tbe  defend- 
ant, aa  snrety,  bad  bound  himself  in  solldo 
with  tbe  principal  debtor,  It  was  correctly 
held  that  he  was  discharged  by  reason  of  tbe 
prolongation  of  tbe  term  of  payment  granted 
to  the  latt«r.  It  Is  uunecesaaiy,  for  tbe  pur- 
poses of  this  case,  to  inqidre,  since,  as  we 
bave  seen,  the  present  d^endant  bound  hlm- 
weUt  aa  a  party  to  the  contract  sued  on,  and 
eiQiresBly  vraived  those  rights  to  whi^  aa  a 
Mtaeij,  be  might  have  been  entitled. 

Bidding  these  views,  we  find  it  apart  fnnn 
the  case  to  consider  what  the  defendant's 
rigrbts  might  have  been  if  he  liad  bound  hint- 
■elf  as  surety. 


Fw  these  reasons  tbe  judgment  which  has 
been  made  the  subject  of  review  Is  left  un- 
disturbed, and  tt  Is  orderod,  adjudged,  and 
decreed  that  this  proceeding  be  dismissed,  at 
tbe  cost  of  the  applicant 


No.  14,4«?. 
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POKORNY  et  al.  v.  PKATT. 

(Supreme  Conrt  of  LouisiBua.    Jane  %  1803.) 

ADJOININQ  LANDOWNERS— PARTY  WALL- 
REBUILDING. 

1.  The  wall  demolished  by  defendant  was 
property  reinstated.  In  aemolishing  tbe  wall  It 
became  necessary  to  cut  down  part  of  plaintifTB 
bnUdiog  resting  oo  the  party  walL  Plaintiff's 
building  is  old,  and  it  was  difficult  to  rei^utate 
it  all  as  It  was  originally. 

2.  Further  repaii-s  should  b«  made.  It  Is 
KCtremeJy  difficult  to  fix  amount  that  It  would 
require  to  reinstate  the  buildiug. 

Ou  this  account  rij^t  is  reserved  to  plaintifC 
to  require  defendant  to  repair  work  referred  to 
in  the  decision. 

(Syllabus  by  tbe  Conrt) 

Appeal  from  dvil  District  Court,  Parish 
of  Orl«ms;  Fred  0.  King,  Judge. 

Action  by  Bertha  Pokomy,  wife  of  Benja- 
min J.  Kamlen.  and  otliera,  agabist  George 
K.  Pratt;  Walter  T.  Carey  &  Bro.  being  call- 
ed In  warranty.  Ju^ment  for  defendant 
and  plaintiffs  appeal.  Modified. 

Rice  A  Montgomery,  for  appellants.  James 
McConnell,  Jr.,  for  appellee  Pratt  Pumell 
Mltcbell  Milner,  for  other  appellees. 

BBBAUX,  J.  The  suit  la  for  an  asserted 
tort  and  resulting  damage  said  to  bave  beoi 
done  to  plaintiff's  building. 

Plaintiff  and  defendant  respectlvety,  are 
owners  of  adjacent  properties. 

Plaintiff's  property  consists  of  a  lot  of 
ground  with  Improvements.  The  Improve- 
ments conMst  of  a  four-story  bricfc  building 
with  a  alato  roof.  The  ground  floor  was  oc- 
ciq;>led  as  a  restaurant,  and  tbe  upper  floor  as 
a  lodgli^;  house. 

Plaintiff  bought  this  property  In  April, 
1^1,  for  910,0001  and  when  she  bought  it 
tbe  party  wall  between  this  property  and  that 
of  defoidant  had  been  entirely  takean  down, 
and  another  was  on  the  way  to  completion; 
that  is,  about  five  feet  of  this  wal)  bad  been 
built 

Defendant's  property  consists  of  a  lot  of 
ground  and  improvements  kno^  formerly  as 
the  "Old  St  Charles  Theater,''  now  tbe  '"Ov- 
pheum." 

Tbe  tAA  tiieater  was  burned  In  tbe  winter 
or  spring  of  1900.  Another  was  built  on  tbe 
ground  where  tbe  old  one  stood.  Defendant 
demoUsbed  tbe  party  wall  between  plalntifTa 
and  bis  (defendant's)  iwopertles,  and  substi' 
tuted  a  new  waU. 

This  new  wsll  extended  ^e  eaOn  length 
of  tiie  building  finm  the  tnmt  wall  to  the 
rear  walL 

The  damage  to  traced  to  the  fiict  plaintiff 
asserts,  that  defendant  vrhlle  building  tbe 
party  wall  In  question,  entered  uuO£*herj}rQ|^- 
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erty,  and  had  the  Joists  and  flooring  cut  off 
on  the  Bide  of  the  party  wall;  that  he  cut 
down  and  took  away  several  flights  ot  stairs, 
cut  off  and  reduced  the  widths  of  some  of  her 
halls  in  the  several  stories  of  her  property— 
In  fact,  that  he  has  cut  off  the  entire  side  of 
the  building,  and  has  left  the  exposed  ends  of 
the  Joists  and  timbers  which  were  the  stay 
and  support  of  the  partition  wall  and  floors; 
that  several  partitions  and  rear  walls  have 
been  broken  and  bent  out  of  shape,  so  that 
the  rear  brick  wall  threatens  to  fall,  and  the 
plaster  has  been  cracked  and  broken. 

Plaintiff  admits  that,  after  her  petition 
was  filed  In  this  suit,  defendant  worked  on 
her  building  in  order  to  repair  it;  but  she 
says  that  the  repairs  were  entirely  insuffi- 
cient, and  that  she  is  still  entitled  to  $3,000 
actual  damages  and  to  as  much  punitive  dam- 
ages. 

Defendant  substantially  sets  up  in  defense 
to  these  charges  that  he  made  all  repairs 
needful  to  restore  the  property  to  what  It  was 
prior  to  the  building  of  the  new  wall,  and, 
furthermore,  that  he  did  all  it  was  possible 
to  do  to  convenience  the  proprietors  of  the 
adjoining  properties  and  to  expedite  the  work. 

The  question  Involved  here  is  exclusively 
whether  plaintiff  is  entitled  to  damages  or 
not,  and  In  that  connection  we  are  brought. 
In  the  first  place,  to  consider  whether  plain- 
tiff has  been  sufficiently  subrogated  to  any 
claim  for  damages.  If  any  were  due,  prior  to 
the  date  of  her  purchase  of  the  property,  as 
before  mentioned. 

As  general  subrogation  to  the  right  wfll  not 
sufllce,  there  must  be  a  special  subrogation 
setting  forth  the  wrong  done,  from  whom 
claim  Is  made,  and  the  nature  of  the  dam- 
ages. 

The  right  she  (plaintiff)  sets  up  Is  personal, 
and  did  not  pass  to  her  under  the  deed  un- 
der which  she  acquired  the  property,  unless 
it  had  been  specially  transferred. 

The  question  has  been  thoroughly  consid- 
ered by  this  court  In  the  case  of  Bradford  v. 
Damare,  46  La.  Ann.  1532.  16  South.  487, 
where  It  was  held  that  the  buyer  Is  presumed 
to  buy  all  rights  belonging  to  the  property 
and  needful  to  Its  perfect  enjoyment,  but 
damages  actually  suffered  by  the  seller  prior 
to  the  sale  are  personal,  do  not  follow  the  title 
to  the  property,  and  cannot  be  recovered  by 
the  buyer  without  an  express  subrogation. 

The  view  is  sustained  by  other  decisions 
specially  noted  in  the  cited  case,  supra.  Tbe 
question,  In  our  view  of  tbe  cause.  Is  not  of 
great  importance  in  this  case.  Only  a  few 
feet  of  the  wall  bad  been  built  at  the  date  of 
plalntUTs  purchase. 

As  small  as  the  amount  of  damages  may 
have  been  before  tbe  sale  wbereby  plaintiff 
became  the  owner,  yet,  if  the  right  was  not 
specially  transfened,  plaintiff  cannot  stand 
In  Judgment  for  it. 

We  come  to  the  question  of  claim  for  dam- 
ages (of  a  date  subsequent  to  plaintiff's  pur- 


chase) growing  oat  of  the  work  of  the  de- 
structlon  of  the  party  waU  to  build  a  new 
wall,  and  the  work  of  reconstruction  and  re- 
pair, which  plaintiff  objects  to  on  the  ground 
that  It  was  Incomplete  and  unsatisfactory. 

We  divide  the  issues  in  order  to  arrive  at 
a  conclusion  regarding  the  rights  of  parties: 

First,  tbe  work  of  demolishlDg  the  wall  and 
the  shorlDg  of  the  building;  second,  tbe  work 
of  repairing  and  restoring  tbe  wall. 

With  reference  to  the  work  of  taking  down 
the  wall  and  result,  of  which  plaintiff  has 
given  a  graphic  account  in  her  petition,  we 
have  not  found  that  defendant  went  beyond 
the  work  needful  to  clear  the  way  for  the 
new  wall. 

Tbe  condition  Immediately  after  tbe  wall 
bad  been  demolished  is  Just  that  which  will 
arise  where  a  wall  has  been  taken  down,  and 
it  necessarily  continues  In  that  state  until  it 
is  rebuilt  There  was  no  lack  of  shoring  of 
the  bulldlDg,  although  plaintiff  diarges  that 
the  effect  of  want  of  sufficient  shoring  was 
made  evident  by  tbe  sagging  of  the  floor  and 
evidence  of  settlement  of  the  building.  The 
building  la  old.  After  many  years,  it  takes 
very  slight  cause  to  bring  on  a  sagging  of 
the  floor.  Unless  the  testimony  positively 
traces  this  condition  to  the  deficiency  in  shor^ 
Ing,  a  court  must  feel  some  reluctance  to 
charge  It  to  neglect  in  propping  it  up. 

The  process  of  restoring  the  work  gave 
rise  to  Issues  not  easily  solved.  No  question 
but  that  defendant  made  attempts  to  restore 
plaintiff  In  all  her  rights.  Wheth^  he  en- 
tirely succeeded  or  not  Is  for  us  to  determine. 

The  wall,  we  Infer,  has  been  restored,  and 
has  withstood  the  attack  directed  against  It 
by  the  testimony.  It  is  a  new  walL  Tbe 
demolished  wall  was  old. 

Part  of  the  building  which  was  attached 
to  or  rested  on  the  party  wall  had  to  be  de- 
molished. In  restoring  it.  It  became  neces- 
sary to  reinstate  tbe  building  as  It  was  be- 
fore. In  this  the  defendant  has  not  as  yet 
entirely  succeeded.  The  plastering  on  the 
wall  In  some  places  Is  cracked.  Some  of  It 
has  not  the  consistency  which  ordinary  plas- 
ter should  have.  Some  ot  the  painting  was 
not  done  in  a  workmanlike  manner.  Tbe 
iron  railing  on  the  front  gallery  requires  a 
little  work.  One  of  the  vailey  gutters  was 
not  properly  put  In.  There  are  leaks  In  the 
restored  roof.  Tbe  wainscoting  requires 
some  work. 

The  wainscoting  was  not  done  as  required 
in  at  least  two  of  the  apartments.  There  are 
minor  details.  It  Is  difficult  to  assess  dam- 
ages with  any  degree  of  correctness  and  pre- 
cision. The  wall  should  be  propwly  connect- 
ed, and  the  flooring  also.  The  repairs  can 
be  made  at  small  cost 

It  does  not  occur  to  us  that  anything  more 
should  be  done  toward  repairing  tbe  floor 
than  to  see  that  It  la  built  flush  with  base 
board  or  wall  by  placing  strips  or  whatevtf 
may  be  needful.  Tbe  depression  in  the  flow 
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Is  not  chargeable  to  defendant,  but  to  the 
age  of  the  buUdtog,  wblcb  no  sborlns  conld 

prevent. 

We  hare  felt  great  reactance  to  expose 
the  parties  to  the  trouble  and  expense  of 
further  litigation,  if  there  must  be  litigation, 
yet  we  do  not  see  how  It  Is  possible  to  avoid 
directing  the  defendant  to  overhaul  some  of 
this  work.  The  weight  of  the  testimony 
Bhowe  that  it  Is  not  thorough  work. 

We  the  more  readily  arrive  at  the  conclu- 
sion that  some  of  the  work  should  be  gone 
ov^  with  because  the  testimony  of  one  of 
defendant's  witnesses,  who  was  in  a  posi- 
tion to  know,  said  that  In  restoring  build- 
ings it  was  aometlmee  neceasary  to  go  over 
the  work. 

Mr.  Carey,  of  the  firm  with  which  defend- 
ant contracted  to  reinstate  the  building,  haa 
had  considerable  experience  in  replacing 
property  in  Its  original  condition,  especially 
with  reference  to  the  flnlsblng  touches.  He 
said  that,  according  to  the  contracts  of  their 
firm,  generally  It  became  necessary  to  go 
back  to  the  work  within  the  year  It  has  been 
delivered. 

The  firm  does  all  It  can  to  complete  the 
work  satisfactorily,  but  there  Is  despite  this 
nearly  always  some  work  left  to  be  done  in 
the  course  of  the  year. 

The  firm,  through  this  member,  expressed 
itself  as  ready  to  do  the  work  of  proper  re- 
pair. We  purposely  limit  the  question  of 
repairs.  We  have  naught  to  do  at  this  time 
with  questlona  growing  out  of  the  alleged  en* 
croachment  of  the  party  wall  on  plalntUT's 
property  and  the  attending  asserted  damages. 

In  order,  If  possible,  that  there  should  be 
no  mlsunderatandlng,  we  repeat  that  repairs 
are  to  be  made  on  the  lines  before  indicated. 
Some  of  the  painting  Is  to  be  retouched  to 
the  extent  that  such  retonchlng  may  be  need- 
ful In  an  old  lodging  house,  as  this,  the  evi- 
dence shows,  Is.  The  same  Is  true  of  the 
plastering,  of  the  valley  gutters,  and  the  icon 
railing  on  the  front 

Defendant  filed  a  call  In  warranty,  call- 
ing upon  the  firm  to  which  we  have  before 
referred  to  answer  In  warranty.  The  Judg- 
ment contains  no  prayer  for  judgment  for 
any  specific  amount,  and,  besides,  oar  de- 
cree renders  It  unnecessary  to  specially  pass 
upon  the  question  raised  as  between  defend- 
ant and  warrantor. 

The  law  and  the  evidence  being  in  favor 
of  defendant,  the  Judgment  appealed  from 
is  affirmed,  except  to  the  extent  that  It  re- 
lieves the  defendant  from  the  necessity  of 
returning  and  finishing  the  work  Indicated 
In  tbe  body  of  the  decision.  As  to  these  re- 
pairs the  defendant  Is  held  to  the  necessity 
of  reasonable  specific  performance. 

Tbe  judgment  is  in  the  main  affirmed,  and 
as  relates  to  the  reservation  of  the  right  It 
necessarily  covers  the  cost  of  appeal  to  be 
paid  by  appellee. 
8IS0.-4& 
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On  Rehearing. 

(Jnne  29.  1908.) 

Plaintiff,  In  his  application  for  rehearing, 
urges  grounds  which  have  been  argued  at 
bar,  and  which  were  afterwards  discussed  by 

the  court 

The  court,  In  the  decision,  did  not  think 
that  the  new  wall  should  give  rise  to  any 
right  in  the  nature  of  compensation  or  set- 
off. The  court  thought  that  each  part  of 
plaintiff's  building  should  be  restored  as 
nearly  as  possible  as  It  was  before  the  wall 
was  taken  down,  and  upon  that  theory  order- 
ed the  reinstatement  as  was  done,  and  ad- 
heres to  Its  views  In  that  respect. 

The  amount  It  would  take  to  make  these 
repairs  did  not  appear  sufficiently  sustained 
to  Justify  us  In  granting  Judgment  for  spe- 
cific sum. 

Plaintiff  particularly  claims  an  amount  for 
the  demolished  portion  of  the  building,  which, 
she  says,  cannot  be  restored  or  reinstated. 
We  have  considered  this  point  as  thoroughly 
as  we  could.  The  testimony  does  not  sus- 
tain the  demand.  It  Is  too  general  In  its 
character  to  confine  any  portion  of  It  to  this 
demand  and  dedde  that  an  amonnt  la  doe 
therefor. 

Besides,  when  this  farther  claim  is  pressed 
upon  our  attention,  we  recall  the  testimony 
which  establishes  that  plaintiff's  building  Is 
resting  on  the  new  wall ;  that  the  building  is 
worth  at  least  as  much  as  it  was  before  It 
was  taken  down;  that  the  rental  she  collects 
is  the  same  In  amount  as  It  was  prior  to  the 
demolishing  of  the  wall;  and  we  conclude, 
In  view  of  this  fact,  that  plaintiff's  demand 
for  this  special  Item  should  be  amply  sus- 
tained.  It  is  not 

In  one  respect  we  think  our  judgment 
should  be  amended.  We  have  arrived  at  the 
conclusion  that  plalntlfTs  right  for  which 
she  sued  and  which  Is  recognized  by  this 
court,  is  substantial,  and  should  carry  with 
It  costs  of  both  courts,  and  our  Judgment 
will  he  amended  so  as  to  aUow  to  plaintiff 
right  to  the  costs  of  both  courts.  The  right 
of  plaintiff  is  recognized  in  such  a  way  and 
to  such  an  extent  as  entitles  plaintiff  to 
costs.  It  Is,  in  effect,  a  Judgment  ordering 
repairs  to  be  made. 

The  court  is  unanimously  of  opinion  that 
this  amendment  can  be  made  without  grant- 
ing a  rehearing.  The  question  has  been 
thoroughly  considered  from  that  point  of 
view,  and,  there  being  not  the  least  question 
In  the  mind  of  the  court  but  that  plaintiff  Is 
entitled  to  cost,  it  is  granted  without  grant- 
ing a  rehearing. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  defendant  be,  and  he  Is  hereby, 
condemned  to  pay  the  costs  of  appeal  and 
tbe  cost  of  the  district  court  as  well. 

As  amended,  our  Judgment  remalna. 

Rehearing  Is  refused. 
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No.  14.820. 
POKORNT  et  al.  T.  PRATT.* 
(SapremQ  Court  of  Louisiana.   June  8,  1903.) 

ADJOINING  lANDOWNBBS— PARTY  WAUi— 
DAMAQBS-SSTOPPBL. 

1.  There  was  qo  special  warranty  clause  con- 
tained in  the  deed  under  which  plaintiff  holds, 
and  therefore  she  cau  claim  no  damages  of  a 
personal  nature  ot  a  date  preceding  the  sale, 
«ven  if  any  were  dne. 

2.  Plaintiff  did  not  seek  to  stop  defendant's 
work,  as  she  was  authorized  to  do  under  article 
B«4  of  the  Civil  Code. 

Besides,  she  claims  damages,  and  not  the  prop- 
erty, in  another  suit;  and  ctHiduded  througji  her 
agent  that  It  was  advisable  iu  her  Interest  to 
let  the  wall  be  built  without  stopping  the  work. 

tSyllabus  by  the  Court.) 

Appeal  from  Civil  Diatrict  Court,  PftrUOi 
of  Orleans;  John  St.  Paul,  Judge. 

Action  by  Bertha  Pokomy,  wife  of  Ben- 
jamin J.  Kamlen,  and  others,  against  Oeorge 
K.  Pratt  Judgment  for  defendant  and 
plaintiffs  appeal  Affirmed. 

Bice  &  Montgomery,  for  api^tilants. 
James  McOonnell,  Jr.,  Sxx  appellee. 

BBBAUX,  J.  Plaintiff  Claiming  that  de- 
fendant in  erecting  a  new  wall  in  place  of 
tSie  old  one,  on  the  dividing  line  twtween 
her  property  and  that  of  defendant,  encroach- 
ed upon  her  lands,  asks  for  Judgment  con- 
demning the  defendant  to  take  down  this 
party  wan  to  the  extent  of  Uie  space  of  7 
hiches  ftont*  on  8t  CSiarlee  street,  by  the 
depth  of  78  feet 

Two  surveyors,  competent  and  of  good 
standing  in  tb^  profession,  have  on  differ- 
ent days  surveyed  the  premises  for  the  pur- 
pose of  establishing  the  dividing  Un&  The 
surveyor  onployed  by  defendant  arrived  at 
the  condnsion  that  defendant's  wall  en- 
croached one  inch  and  a  quarter  on  plain- 
tiff's land.  On  the  other  hand,  the  survey- 
or empU^ed  by  plaintiff  was  certahi  that  the 
new  wall  rests  eight  Inches  and  six  lines 
of  its  thickness  upon  the  land  from  front 
to  rear. 

Under  either  measurement  there  would  be 
encroachment  by  defendant's  wall  on  plain- 
tiff's ground. 

The  flrst-blush  conclusion  is  that  the  ad- 
jacent proprietor  who  puts  up  a  party  wait 
Is  entitled  to  nine  inches  under  all  clrciun- 
stances.   CIt.  Code,  art.  675. 

This  conclusion,  plaintiff  contends,  will  not 
always  bold  good.  Where,  for  Instance,  nr^ 
ges .  plaintiff,  a  wall  rests  equally  on  both 
premises  to  the  extent  of  16  Inches,  Instead 
of  the  minimum  of  nine  Inches,  and  one  of 
the  proprietors  desires  to  erect  a  stronger 
and  thicker  wall,  he  cannot  take  the  addi- 
tional inch  from  his  neighbor's  land. 

Different  then,  from  the  great  statesmen 
who  always  seek  "to  rectify  the  frontier" 
at  the  expense  of  their  neighbors,  he  must 
then  build  on  his  own  land. 


•Rehearing  denied  Just  H,  ISOS. 


We  will  here  state  It  appears  that  orig- 
inally the  party  wall  (the  old  party  wall) 
measured  only  two  inches  and  seven  lines 
In  front,  on  plaintiff's  property,  and  one  Inch 
and  three  lines  in  thickness  at  the  rear  end. 

We  must  say  there  Is  great  force  In  plftln- 
tUTs  position.  The  provision  of  the  Civil 
Code  is  that  the  additional  thickness  must 
be  taken  from  bis  (the  owner  who  put  up 
a  wall  In  place  of  his  old  one)  own  prop- 
erty (article  682),  and  that  the  condition  es- 
tablished, as  relates  to  the  dividing  line, 
should  not  be  changed. 

We  will  not  dwell  upon  this  point  clearly 
urged  by  plaintiff's  counseL  Defenses  an 
set  up  by  defendant  which  we  think  dto- 
pose  of  the  cause  before  reaching  the  ques- 
tion above  stated.  They  are  that  the  wall 
was  constructed  in  height  about  five  feet  at 
the  date  that  plaintiff  bought  the  proper^; 
that  plaintiff,  or  her  author,  raised  no  objec- 
tion to  the  wall  as  located,  but  that  she 
assented  to  and  acquiesced  In  the  construc- 
tion and  completion  of  the  vralL  Forthep* 
more,  that  she  baa  not  been  legally  subro- 
gated to  the  rights  of  the  vendor;  and 
again,  that  plaintiff  is  estopped  from  demand- 
ing Its  removal  by  reason  of  the  fact  that 
she  claimed  damages  for  diminution  of  her 
property  in  suit  65,462  of  the  district  court, 
which  is  suit  14,467  of  tills  court,  In  which 
an  opinion  this  day  Is  handed  down.  84 
South.  703. 

The  sale  nnder  which  plaintiff  acquired 
was  general  as  to  wairanty,  and  no  attempt 
was  made  to  specially  transfer  any  personal 
claim  against  any  particular  person.  We  de- 
rive the  Impression  from  the  testimony  that 
the  buyer,  at  the  date  of  the  sale  to  her, 
and  for  some  time  thereafter,  did  not  evm 
know  that  defendantfs  wan  extended,  as  be- 
fore stated,  over  the  line  of  the  old  party 
wall  two  or  more  Inches,  but  stin  wltliln 
the  nine  Inches  the  law  nsnally  allows  fn 
ordinary  cases. 

The  act  of  purchase  under  whicb  plaintiff 
became  the  owner  of  the  property  in  question 
makes  no  reference  to  encroachment  of  tiie 
party  wall  upon  the  property  bought  by 
plaintiff.  It  is,  as  we  have  already  said, 
entirely  general,  and  not  sufficiently  spedflc 
to  carry  with  It  a  claim  for  damages  based 
on  encroachment  charged  and  the  diminu- 
tion alleged. 

With  reference  to  the  number  of  feet  inch- 
es, and  lines,  plaintiff  bought  a  stated  num- 
ber. It  Is  true.  She  did  not  at  first  claim 
the  Inches  before  mentioned,  but  eontented 
herself  with  demanding  damages. 

Although  this  demand  in  snit  has  not  been 
specially  abandoned,  she  dranant^  in  the 
present  suit  removal  of  the  very  property 
the  value  of  which  is  covered  by  the  demand 
for  damages  In  suit  No.  14,467. 

Moreover,  as  relates  to  acquieecenee,  the 
building  was  two  stories  high  when  the  ma^ 
ter  came  to  the  attention  of  plaintiff's  agat; 
but  he,  desiring  sot  to  pnt-a  stm  tf  tha 
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-constractlon  of  tiie  wall,  as  It  would  leavo 
bis  boUdlng  exposed,  and  without  tenants, 
couclnded  not  to  take  out  an  injunction,  and 
to  let  the  work  go  on  toward  completion. 

Now  tliat  the  work  is  complete,  it  would 
require  the  strongest  reasons  to  sustain  a  de* 
mand  to  take  down  the  side  wall  at  a  fonr^ 
story  building. 

If  there  ever  was  cause  to  Invoke  the  ar- 
ticles of  the  Code  to  prevent  encroachment, 
we  think  the  present  is  that  cause.  The 
jlaintllK  had  It  in  her  power  some  time  prior 
to  the  completion  of  the  wall  to  forbid  the 
continuance  of  the  work  (Civ,  Code,  art 
SGI],  and,  if  be  continued  bis  work,  she  had 
the  right  to  apply  to  the  Judge  In  order  to 
have  it  destroyed  at  the  expense  of  the  own- 
«■  (Id.  art  835).  This  she  failed  to  do.  We 
think  her  silence  .binds  her. 

Not  having  resorted  to  her  rights  under 
that  article,  and  having  since  claimed  dam- 
ages, and  not  the  property,  she  is,  In  our 
view,  forever  concluded  from  obtaining  Judg- 
ment to  have  the  wall  taken  down. 

By  reason  ot  the  law  and  the  evidence 
being  in  favor  ot  defendant,  the  Judgment 
appealed  from  is  affirmed. 


(UO  La.  112) 

No.  14,440. 
JOHN  T.  HARDIB'S  SONS  A  CO.  T. 
SOHBEN  et  al.* 
<Snpreme  Court  of  Louisiana.    March  16, 
1U03.) 

SPBCIPIC  FHRPORHANCE^ONTRACT  AGAINST 
PUBLIC  POLICY— ACTION  ON 
NOTB— DBrSNSBS. 

1.  Courts  will  not  lend  their  aid  for  the  en- 
forcement of  coutracts  against  good  morals  or 
against  public  policy;  ana  a  contract  by  which 
one  creditor  of  an  embarrassed  debtor.  In  order 
to  lure  the  other  creditors  to  settle  their  claims 
at  a  reduced  figure,  outwardly  agrees  to  the 
same  reduction,  while  secretly  exactln?  full 
payment,  is  of  that  charactw;  and  notes  in  pur- 
suance of  it  cannot  be  entorceA,  thoosh  pven 
after  the  other  creditors  had  been  setued  with 
on  tbe  reduced  basia 

2.  The  maker  of  the  i|otes  may  plead  the  il- 
legality ot  the  agreement  in  pursuance  of  which 
they  were  given. 

(Syllabus  by  the  Court) 

•Certiorari  to  Court  of  Ain>eal,  First  Circuit 
Action  by  John  T.  Bardie's  Sons  &  Co. 
against  Louis  K  Scheen  and  others.  Judg- 
ment for  plaintiffs  was  affirmed  by  the  Court 
of  Appeal,  and  defendants  bring  certiorari. 
Judgment  of  Court  of  Appeal  set  aside,  and 
suit  dismissed. 

John  Dalls  Wilkinson,  Wilkinson  Sc  Car- 
ter, and  Egan,  Scheen  &  Stephens,  for  ap- 
plicants. John  I.  Teer  and  Thomas  Marshall 
Miller,  for  res^ndents. 

PBOVOSTT,  J.  In  April,  1888,  Louis  H. 
Scheen,  who  was  carrying  on  a  commercial 
business  at  Coushatta,  La.,  failed.  A  num- 
ber of  suits  were  filed  against  falm  by  his 

*KsbeftrIiig  .denied  Jane  25,  UOt 


oedltora.  Some  were  attachment  snlta.  Oth- 
ers were  revocatory  actions  directed  against 
sales  and  mortgages  alleged  to  have  been  in 
fraud  of  creditors.  Anumg  these  (Editors 
were  the  plaintUCs  in  tbe  present  snil;  John 
T.  Hardle's  Song  &  Oa,  commission  mer- 
chants In  the  city  of  New  Orleans.  They  put 
In  the  bands  of  local  attorneys  for  suit  two 
claims,  one  for  $3,416.67,  and  one  for  $8,- 
407.62,  both  standing  on  open  account  Be- 
fore suit  Qoold  be  filed  on  these  claims,  an 
understanding  was  come  to  between  the  at- 
torneys of  Bardie's  Sons  ft  Co.  and  of  the 
debtor,  Scheen,  by  which  the  former  were 
to  be  paid  In  full  their  claim,  one-third  at 
once,  and  the  remainder  by  means  of  two 
notes  of  equal  amount,  falling  due  in  one 
and  two  years,  respectively,  and  security  was 
to  be  given  for  the  deferred  pi^menta.  Lat- 
er, however,  the  attorneys  of  Scheen  con- 
cluded that  it  would  be  better  that  Bardie's 
Sons  &  Co.  should  institute  attachment  and 
revocatory  suits  similar  to  those  which  had 
been  filed  by  tbe  oth»-  creditors,  In  order 
that  their  claims  might  share  in  tbe  fruits 
of  the  revocatory  actions  in  case  these  ac- 
tions proved  successful.  At  the  time  Har- 
dle's Sons  &  Go.  filed  these  suits,  which  were 
approximately  for  $12,000,  they  had  on  hand 
for  the  debtor,  L.  E.  Scheen,  a  large  quau- 
ti^  of  cotton,  which,  when  sold,  would  go 
to.wards  payment  ot  the  debt  for  which  suit 
was  filed.  There  Is  some  evidence  that  the 
filing  of  the  suits  bad  the  further  purpose 
in  view  of  creating  tbe  Impression  that 
Scheen's  indebtedness  was  larger  than  it  in 
realty  was;  thereby  to  Induce  the  other  cred- 
itors to  grant  more  favorable  terms  in  a  com- 
promise,  or  settlement  at  a  reduced  figure, 
which  was  to  be  proposed  to  them.  But  the 
testimony  does  not  show  positively  that  the 
attorneys  of  Bardie's  Sons  were  parties  to 
this  further  or  ulterior  purpose.  Pending  the 
suits  the  attorneys  of  Scheen  made  a  list  or 
schedule  of  the  creditors  of  Scheen.  and  of 
the  amounts  due  them,  and  prepared,  also, 
a  written  Instrument  of  compromise,  by 
which  the  creditors  were  made  to  agree  to 
accept  33^  cents  on  tbe  dollar  in  full  of 
their  claims.  At  the  bead  of  this  Itet  they 
put  Bardie's  Sons  &  Co.  They  put  them 
down  for  the  amount  claimed  in  the  suits, 
although  the  cotton  had  In  the  meantime 
been  sold,  and  tbe  debt  reduced  to  $3,385.32. 
Bardie's  Sons  &  Co.  signed  the  Instrument  of 
compromise  for  this  Infiated  claim  of  $12,000, 
and  thereafter  Scheen  settled  with  his  cred- 
itors on  a  reduced  basis,  some  creditors  sign- 
ing the  compromise,  and  others  settling  with- 
out signing,  and  still  others  exacting  50  per 
cent.;  but  all  of  tbem  knowing  of  the  com- 
promise, and  tbe  majority,  If  not  all,  being 
iufiuenced  by  the  fact  that  Bardie's  Sons  & 
Co.,  who  appeared  on  the  schedule  for  more 
than  one-half  of  the  entire  indebtedness,  had 
signed.  The  instrument  of  compromise  was 
thus  signed  by  Hardle's  Sons  &  Co.  in  Octo- 
ber or  November,  1886.  In  the  si 
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lowing,  Scbeen  made  the  cash  payment  to 
Hardie's  Sons  &  Oo.  according  to  agreement, 
and  delivered  to  them  as  collateral  security 
a  policy  of  Insurance  on  the  life  of  one  Teer. 
later,  in  July,  1809,  he  executed  his  two 
notes  for  the  deferred  payments,  each  for 
$1,128.44.  At  the  maturity  of  the  first  of 
these  notes,  Hardie's  Sons  &  Co.  Instituted 
the  present  suit 

Originally  the-  only  demand  of  the  suit  was 
for  ?1,128.44  and  interest,  alleged  to  be  due 
on  one  of  the  notes,  and  for  $102.20,  alleged 
to  be  due  for  a  premium  paid  on  the  pledged 
life  Insurance  policy.  To  this  demand  the 
defendant  answered  by  a  general  denial,  and 
by  an  allegation  tliat  the  policy  of  Insurance 
had  been  delivered  to  the  plaintiffs  in  full 
payment  of  the  notes.  This  answer  was 
filed  In  April,  1900.  In  October  following, 
the  plaintiffs  filed  a  supplemental  petition, 
Instituting  a  revocatory  action  aimed  at  the 
same  mortgage  whfcb  had  been  attacked  in 
the  salts  of  April,  1898,  and  also  against  a 
conveyance  which  L.  E.  Scheen  bad  made 
of  the  mortgaged  property  after  he  had  com- 
promised with  all  his  creditors.  To  this  rev- 
ocatory action  the  defendants  therein,  Lisso 
&  Bros,  and  Mrs.  M.  A.  Scheen,  answered, 
alleging  the  good  faith  of  the  assailed  trans- 
actions, and  alleging  further  that  the  plain- 
tiffs were  estopped  from  contesting  same, 
becanse  part  of  the  money  derived  from 
same  bad  gone  to  tbem  in  the  cash  payment 
made  to  them  by  their  debtor,  L.  B.  Scheen; 
also  that  the  plaintiffs  bad  not  been  Injured 
by  these  transactions,  their  debt  being  se- 
cured by  the  life  Insurance  policy.  Before 
the  case  came  to  trial,  all  the  defendants 
Joined  In  filing  a  peremptory  exception 
based  on  the  fact  of  Hardie's  Sons  &  Go. 
having  signed  the  Instrument  of  compro- 
mise, agreeing  to  accept  33^  cents  on  the 
dollar  In  full  of  their  claim. 

The  district  court  sustained  this  peremp- 
tory exception,  and  dismissed  the  suit  The 
Court  of  Appeal  reversed  the  judgment  and 
remanded  the  case  for  further  trial,  and 
thereupon  tbe  present  application  for  a  writ 
of  review  of  the  Jodgment  of  tbe  Court  of 
Appeal  followed. 

That  part  of  the  suit  Involving  the  revoca- 
tory action  has  not  yet  been  tried,  nor  the 
main  demand  on  the  merits.  The  only  mat- 
ter to  be  reviewed,  therefore,  is  the  point 
made  by  the  peremptory  exception. 

The  law  on  this  subject  is  stated  In  Story 
on  £q.  Juris,  p.  370,  par.  378,  as  follows: 

"There  are  other  cases  of  constructive 
frauds  against  creditors  which  the  whole- 
some moral  justice  of  tbe  law  has  eqnally 
discredited  and  denounced.  We  refer  to  that 
not  unfreqnent  class  of  cases  In  which,  upon 
the  failure  or  Insolvency  of  their  debtors, 
some  creditors  have  by  secret  compositions 
obtained  undue  advantages,  and  thus  dis- 
suaded other  Innocent  and  unsuspicious  cred- 
itors into  signing  deeds  of  composition  which 
they  supposed  to  be  founded  upon  the  basis 


of  ^entire  equality  and  reciprocity  among  all 
the  creditors,  when  in  fact  there  was  a  de- 
signed or  actual  Imposition  upon  all  but  tbe 
favored  few.  The  purport  of  the  composition 
or  trust  deed.  In  case  of  Insolvency,  usuall; 
Is  that  tbe  property  of  the  debtor  shall  be 
assigned  to  trustees,  and  shall  be  collected 
and  distributed  by  tbem  among  the  creditors 
according  to  the  order  and  terms  prescribed 
In  the  deed  Itself.  And  In  consideration  of 
the  assignment,  the  creditors,  who  become 
parties,  generally  agree  to  release  all  their 
debts,  beyond  what  tbe  funds  will  satisfy. 
Now,  It  is  obvious  that  In  all  transactions 
of  this  sort  the  utmost  good  faith  Is  r& 
quired,  and  the  very  circumstance  that  other 
creditors  of  known  reputation  and  standing 
tiave  already  become  parties  to  the  deed 
will  operate  as  a  strong  Inducement  to  others 
to  act  in  the  same  way.  But  if  the  signatures 
of  such  prior  creditors  have  been  procured 
by  secret  arrangements  with  them,  more  fa- 
vorably to  tbem  than  tbe  general  terms  of 
the  composition  deed  warranted,  those  cred- 
itors really  act,  as  has  been  said  by  a  very 
significant  though  homely  figure,  as  decoy 
ducks  upon  the  rest.  They  hold  out  false 
colors  to  draw  In  others  to  their  loss  or  ruin. 

"In  modem  times  the  doctrine  has  been 
acted  upon  in  courts  of  law,  as  It  has  long 
been  in  courts  of  equity,  that  such  secret 
arrangements  are  utterly  void,  and  ought 
not  to  be  enforced,  even  against  the  assent- 
ing debtor,  or  his  sureties,  or  his  friends. 
There  Is  great  wisdom  and  deep  policy  In 
the  doctrine;  and  It  Is  founded  tn  the  best 
of  all  protective  policy— that  which  acts  by 
way  of  prevention  rather  than  by  mere  re- 
medial Justice— for  It  has  a  strong  tenflency 
to  suppress  all  frauds  upon  the  general  cred- 
itors, by  making  the  cunning  contrivers  the 
victims  of  their  own  illicit  and  clandestine 
agreements.  The  relief  is  granted,  not  for 
the  sake  of  the  debtor,  for  no  deceit  or  op- 
pression may  have  been  practiced  npoti  bim, 
but  for  tbe  sake  of  the  honest  and  humane, 
imsuspecttng  creditor.  And  hence  the  relief 
Is  granted  equally  whether  tbe  debtor  has 
been  induced  to  agree  to  the  secret  bargain 
by  the  threats  or  oppression  of  the  favored 
creditors,  or  whether  he  has  been  a  mere 
volunteer,  offering  his  services,  and  aiding 
In  the  intended  deception.  Such  secret  bar- 
gains are  not  only  deemed  Incapable  of  being 
enforced  or  confirmed,  but  even  money  paid 
under  them  Is  recoverable  back,  as  it  bas 
been  obtained  against  the  clear  principles  of 
public  policy.  And  It  la  wholly  Immaterial 
whether  such  secret  bargains  give  to  tbe 
favored  creditors  a  large  sum,  or  an  addi- 
tional security  or  advantage,  or  only  misrep- 
resent some  important  fact,  for  the  effect 
upon  other  creditors  le  precisely  the  same  in 
each  of  those  cases.  They  are  misled  loto 
an  act  to  which  they  might  otherwise  not 
have  assented." 

This  statement  of  tbe  law  Is  In  full  accord 
with  our  Jurispm^n^^lU^^^^J^^ 
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B  Rob.  101;  Aiitoine  t.  Smith,  40  La.  Ann. 
5G0,  4  South.  321;  Fox  T.  McDonough's  Suc- 
cesBlon,  18  I^.  Ann.  421.  See,  also,  Chltty 
on  Oontracta,  vol.  1,  p.  370;  also  Am,  & 
Eng.  ISnc.  (2d  Ed.)  TOl.  6,  p.  S94. 

Hardle'8  Sons  &  Oo.  entered  with  the  debtor 
Scheeu  Into  Just  such  a  scheme  aa  is  here  de- 
Rcrlbed.  They  outwardly  agreed  to  accept 
33^  cents  on  the  dollar,  while  secretly  exact- 
ing payment  In  full,  and  this  they  did  In  or- 
der to  lure  the  other  creditors  of  Scheen  Into 
making  a  settlement  at  a  reduced  figure; 
and  some.  If  not  all,  of  the  other  creditors 
were  thereby  led  Into  making  a  settlement  on 
a  reduced  basis.  The  exception  was  there- 
fore properly  snatalned  by  the  district  judge* 
and  erroneously  orerrnled  by  the  Oourt  of 
AppeaL 

It  is  argued  in  behalf  of  plaintiffs  that  the 
agreement  evldeoced  by  the  instrument  of 
compromise  was  conditional  upon  all  the 
creditors  signing,  and  that  all  the  creditors 
did  not  sign,  and  that  therefore  the  agree- 
ment never  came  into  existence,  and  plain- 
tlffB  are  not  bound  by  It  This  Is  true,  but 
what  of  it?  No  one  is  pretending  to  say 
that  the  agreement  eTidenced  by  the  Inatm- 
ment  of  compromise  Is  binding  upon  Hardle's 
Bona  &  Co.  as  an  agreement  How  could 
it  be,  when  the  distinct  understanding  was 
that,  in  so  far  as  they  were  concerned,  It 
was  to  be  nothing  more  than  a  mere  sham— 
a  mere  device  to  hoodwink  the  other  cred- 
itors. Even  If  all  the  other  creditors  bad 
signed,  there  would  not  have  been  any  agree- 
ment so  far  as  Hardle's  Sons  &  Oo.  were 
concerned.  Xo  one  pretends  to  say  that  they 
agreed  to  abate  one  Jot  of  their  debt  but 
what  Is  said  and  what  Is  proved  la  that  they 
Joined  Scheen  in  a  scheme  to  deceive  the 
other  creditors,  and  that  the  note  sued  on 
waa  given  In  pursuance  of  this  scheme,  and 
that,  such  being  the  case,  the  courts  will  re- 
fuse tbelr  aid  to  enforce  payment  of  It 
They  are  caught  In  the  trap  they  set  for  the 
other  creditors,  and  for  their  punishment  and 
as  a  warning  to  others  the  courts  leave 
them  in  the  predicament  in  which  they  have 
placed  themselves. 

It  is  also  argued  that  granting  that  the 
effect  of  signing  the  Instrument  of  compro- 
mise was  to  preclude  plaintiffs  from  recover- 
ing the  deferred  portion  of  the  debt  yet  that 
there  remained  on  the  part  of  the  defendant 
a  nataral  obligation  to  pay  sucb  deferred 
portion,  and  that  this  natural  obligation  could 
form  a  valid  consideration  for  a  new  debt, 
and  tliat  the  notes  which  were  given  nearly 
a.  year  after  the  signing  of  the  Instrument  of 
compromise,  and  long  after  the  other  cred- 
itors had  been  settled  with,  must  be  con- 
sidered as  a  new  debt  based  on  this  natural 
obligation.  Sttfflce  to  say  that  tinder  the 
facts  of  the  case  the  note  was  executed 
strictly  In  parsoance  and  folilllment  of  the 
agreement  1^  which  the  debt  was  to  be  paid 
In  fall,  and  not  bj  Tirtm  of  any  naw  agzee- 
ment 


It  Is  also  said  that  to  permit  the  defend- 
ant,  or  bis  ayant  causes,  to  set  19  this  de- 
fense, would  be  to  permit  a  party  to  allege 
his  own  turpitude.  This  argument  admits 
the  tainted  nature  of  the  agreement,  but  In- 
sists that  the  courts  must  enforce  It  never- 
theless. The  argument  refutes  itself.  The 
quotation  from  Story,  above,  Is  a  further 
answer  to  It,  and.  If  further  refutation  were 
needed,  such  could  be  abundantly  found  in 
the  books.  Am.  &  Eng.  Ency.  of  L.  (2d  Ed.) 
vol.  6,  p.  394  et  seq.;  Weaver  v.  Waterton, 
18  La.  Ann.  241;  and  a  host  of  other  de- 
dstons.  It  is  not  as  a  protection  to  the 
debtor,  but  as  a  protection  to  society,  that 
the  defense  Is  permitted  to  be  made.  Gil  v. 
Williams,  12  La.  Ann.  219;  Association  v. 
Berghans,  13  La.  Ann.  209;  Mullbolaud  v. 
Yoorhlee.  8  Mort  (N.  S.)  46;  Gravier  v.  Car- 
raby,  17  La.  132;  Davis  v.  Caldwell,  2 
Rob.  271;  Davis  v.  Holbrook.  1  La.  Ann, 
176;  State  v.  Lazarre.  12  La.  Ann.  106;  Sli- 
dell  T.  Pritchard,  5  Rob.  106;  Detaboussaye's 
Heirs  V.  Davis'  Widow  and  Heirs;  1&  La. 
409;  Insurance  Co.  v.  Addison,  9  Rob,  486, 
491;  Denton  v.  Wilcox.  2  La.  Ann,  60,  66; 
Same  v.  Erwln,  6  La.  Ann,  317.  320.  The 
court  will  permit  the  Illegality  to  be  pleaded 
even  In  the  Supreme  Court,  or,  what  is  more, 
will  notice  It  without  plea.  Gravler's  Execu- 
tor v.  Carraby's  Executor,  17  La.  142. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peal be  set  aside,  and  that  the  peremptory 
exception  be  sustained,  and  the  plalntUC^ 
salt  be  difmlssed,  with  costs. 


(110  La.  at) 


No.  14.618. 


SOHWABTZ  T.  BOSETTA  OBATBL  FAT- 
ING ft  lUFBOYBBiBNT  CO.* 
(Supreme  Oourt  of  Louisiana.  Hay  11,  1808.) 

APPBAL^DSOIBION-^ARTIBS-RBOBimah- 
ACC01TNTINO. 

1,  As  between  appellees,  no  change  can  bo 
made  by  this  court  In  the  Judgmeut  appealed 

from. 

2.  When  a  receiver  makes  disbursements  and 
Incurs  obligations  for  ezpensei  withont  obtain- 
ing authority  as  required  by  law,  and  no  ad- 
vantage accrnea  therefrom  to  the  receivership, 
such  disbursemeDts  and  obllgatlooB  should  not 
be  recognised  by  the  conrta. 

(Syllabus  'bv  the  Court) 

Appeal  from  Oivll  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Harriet  Schwartz  against  the 
Rosetta  Gravel  Paving  &  Improvement  Com- 
pany, Prom  a  Judgment  on  the  accountlnir 
of  the  receiver,  Lazarus  &  Luce  appeal.  Af- 
firmed. 

Lazarus  &  Luce,  pro  se.  John  T.  Whlt- 
aker,  Jared  Y.  Sanders,  and  Edgar  M.  Cbhn, 
for  appellees  Oarlg  and  others,  Dnfonr  ft 
Dnfonr.  for  appellee  Stlfft 

*Rebearlti|  d«nl«d  Juot  SS,  IMS. 
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Statement  of  tbe  Case. 

MONROB,  J.  Tbe  platntifl,  as  tbe  holder 
of  two  shares  of  stock  In  the  defendant  com- 
pany, filed  a  petition  In  the  civil  district  court, 
setting  up  mismanagement  and  misappropria- 
tion ot  funds,  and  praying  that  a  receiver  l>e 
appointed.  As  a  more  particular  cause  of 
complaint,  she  alleged  that  tbe  management 
of  the  company  was  controlled  by  Maurice 
J.  and  Samuel  J.  Hart,  who  bad  been  tbe 
agents  of  Judab  Hart;  that  whilst  acting  In 
such  dual  capacity  they  had  loaned  about 
1100,000  of  the  money  of  the  company  nom- 
inally to  Judab  Hart,  but  in  reality  to  them- 
selves, upon  a  pledge  of  c^taln  stock  of  tbe 
company,  standing  in  tbe  name  of  Judab 
Hart,  but  which  belonged  to  them,  the  prac- 
tical effect  being  tbe  transfer  of  their  stock 
to  the  company  at  par;  that  Judab  Hart  had 
died,  leaving  Samuel  J.  Hart  and  Helen  H. 
Hart,  wife  of  Maurice  J.  Hart,  as  bis  belrs, 
and  that  after  accepting  his  succession,  and 
thus  making  themselves  liable  for  Its  debts, 
they  bad  gone  Into  bankruptcy  in  New  York, 
making  a  surrender  of  practically  worthless 
pnqierty.  Including  the  stock  ot  tbe  defend- 
ant compiuiy,  which  had  been  pledged  to  it 
to  Becore  the  aforementioned  loan  of  9100,< 
000;  and  that  tbe  said  Maurice  and  Samuel 
Hart  and  others  were  arranging  to  so  make 
use  of  the  claim  of  the  company  against  aald 
bankrupts  as  to  aecnre  their  discharge.  In 
tbe  proceedings  thu  instituted.  6.  Ad.  Blaf- 
fw,  really  acting  tor  the  Germania  Savings 
Bank,  owner  ot  60  shares  of  tbe  defendant's 
stock,  and  represented  by  BniA,  Walsbe  & 
Buck  as  bis  attconeya.  Intervened  and  Joined 
in  tbe  prayer  of  the  plalntUTs  petition;  and 
Abraham  Rosenfleld,  Charles  Mendelsohn, 
William  Garlg,  and  others,  also  owners  of 
stock  bi  said  company,  intxrvened  to  oppose 
the  same.  Upon  the  bearing  ot  the  appllca- 
ti«i,  tbe  plaintiff  was  represented  by  Messrs. 
Lasams  &  Luce,  as  well  as  by  Mr.  H.  M. 
AnAej,  who  had  signed  her  petition,  and  tbe 
following  admission  was  placed  of  record: 

"By  Mr.  Farru,  representing  tbe  Defend- 
ant Company:  I  summoned  Mrs.  SChwarts 
here,  and  Mr.  Harry  Hall;  and  Mr.  Lazarus 
said  that  he  would  admit  what  I  expect  to 
prove  by  tbem,  if  It  was  admissible— that 
Mrs.  Schwarti  brought  this  suit  at  bis  sug- 
gestion, and  that  he  had  been  employed  by 
the  estate  ot  McDonald  to  contest  the  Hart 
Insolvency  in  New  York.  Are  those  tbe 
facts?  By  Mr.  I^sarus:  Yes,  sir;  I  don't 
think  that  tbe  evidence  is  admissible.  It  is 
tbe  truth.  I  have  no  desire  to  conceal  it. 
I  advised  Mrs.  Schwarti  to  bring  the  suit 
after  abe  got  ber  stock,  and  I  advised  tbe 
<>ermanla  Savings  Bank  to  join  In;  and  I 
represent  Mr.  Harry  Hall,  the  executor  of 
tbe  estate  ot  McDonald,  and  I  represent  the 
other  creditors,  out  of  whom  I  expect  to 
make  my  money." 

In  order  to  complete  this  pution  of  the 
stetetaent  of  tbe  case,  it  may  be  noted  here 


that  the  estate  ot  McDonald,  ot  which  Btarr 
H.  Hall  vras  the  admhiistrator,  was  Hw 
Judgment  creditor  of  the  estate  of  Jndata 
Hart,  and  hence  of  the  bankrupts,  Samuel 
J.  and  Helen  Hart,  In  tbe  sum  of  $e6.1i50;4S. 
And  for  the  same  purpose  we  mske  at  this 
time  the  following  excerpts  from  the  testi- 
mony of  Mr.  Luce,  of  tbe  firm  of  Lazarus  & 
Luce,  given  at  a  later  stege  of  tbe  lltigatlOD, 
to  wit:   "Q.  Were  you  employed  by  Mr.  Hall 
tn  this  matter,  Mr.  Luce?  A.  We  were  em- 
ployed by  Mr.  Hall,  but  Mr.  HaU  said  that 
be  had  no  funds  or  [for]  expenses  to  carry 
out  sucb  a  contest,  and  consequently  we  were 
bound  to  secure  the  funds  and  expenses  from 
the  Rosette  Gravel  Paving  &  Improvement 
Company.  Q.  Who  did  Mr.  Hall  represent? 
A.  He  represented  Mr.  R.  T.— He  was  tbe 
administrator  of  the  estate  of  R.  T.  Mc- 
Donald in  this  court,  and  had  a  claim  for 
some  $66,000.  Q.  Against  whom?  A.  Against 
Samuel  J.  and  Helen  H.  Hart.   Q.  It  I  un- 
derstand rlgbtiy,  you  were  employed  by  Mr. 
Hall  to  defend  the  interest  ot  Mr.  McDonald 
as  against  tbe  Harts?  A.  We  wm  not  only 
employed  by  Mr.  Hall,  but  tqr  tbe  Germania 
Savings  Bank  and  several  others,  and  we 
didn't  file  the  specifications  bi  any  form,  ex- 
cept for  Mr.  HaU  as  admlnlstrabw.  Q. 
When  were  you  employed  by  Blr.  Hall— be- 
fore or  after  the  receivership?  A.  I  tblnk — 
I  don't  know.  I  think  we  bad  tbis  claim  tn 
our  hands  before  tbe  receivership.  •  *  • 
Q,  And  yon  took  this  proceeding  in  order  to 
try  to  collect  that  Judgment?  A.  At  tbat 
time  we  had  control  of  tbat  Judgment,  as 
well  as  tbe  claim  of  the  Qwrnanhi  Savings 
Bank,  and  some  five  or  six  otba  clabns.  Q. 
And  you  brought  this  suit  In  the  name  of 
Mrs.  Schwartz,  who  represented  two  shares. 
In  order  to  attack  the  Hart  Intoest  in  the 
Rosetta  Gravel  Paving  A  Improvement  Gom- 
pany,  did  yon  not?  *  *  •  A.  Webrougbt 
the  suit  in  the  name  ot  Mra  Baxrfet 
Schwartz,  as  a  stocklH^der,  to  provite  the 
appointment  of  a  receiver.    That  suit  bad 
nothing  In  the  world  to  do  with  the  bank- 
ruptcy proceedlug.  Q,  Was  it  not  directly  or 
indirectly  to  attack  the  interest  of  the  Harta^ 
If  any  they  bad.  In  ttie  Rosetta  Gravd  Pav- 
ing &  Improvement  Company?  A.  I  don't 
think  tbat  that  concerns  tbe  Issnes  of  this 
case—as  to  whether  it  was  to  attack  tbe  In- 
terest ot  the  Hartt  or  not    The  pleadings 
show  what  it  was  for,  and  the  evidence 
Bhovra  that  the  charges  made  In  tbe  plead- 
ings were  sustained." 

The  witness  goes  on  to  say  that  the  estate 
ioit  Jndah  Hart  and  Samuel  J.  Hart  and 
Helen  H.  Hart  owed  the  paving  company 
over  1100,000,  and  that  the  opposition  to  tbe 
discharge  of  the  two  latter  in  bankmptey, 
made  In  the  name  of  Harry  H.  Hall,  admfai- 
fstrator.  but  tbe  expense  of  which  Is  charged 
to  the  paving  company,  was  made  with  Oie 
idea  that  the  resulta  would  tanre  to  the  bene- 
fit  of  tbe  company,  as  well  as  to  that  ot  the 
otter  cr«..tor.  of  the  ^gml^Q^gf^ 
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Betnining  now  to  tbe  tftctfl,  In  their  dbvomh 
loclcal  order,  tbe  api^catlon  of  tbe  plahittff 
molted  In  the  appolntmuit  of  Peter  Stlfft  mi 
recelTer  for  tbe  pavUig  company,  and  be  was 
tbereopon  authorised  to  employ  MecHra.  Las- 
anu  &  [ioce  as  his  attorneys.  Upon  Decern- 
her  4,  1801^  he  presented  a  petition  to  Um 
court,  setting  forth  the  condition  of  affairs 
as  between  the  company  and  the  bankrupts, 
Samuel  J.  and  Helen  H.  Hart,  alleglns  that 
Charles  Mmdelsobn  held  a  power  of  attorney 
to  represent  the  company  In  the  bankraptcx 
proceedings,  and  praying  that  the  same  be 
rented,  aiufl  that  J.  N.  Luce  be  anthcolied 
to  represmt  the  company  at  the  meeting  of 
creditors,  and  to  vote  npon  the  selectlrai  of 
the  trmtee,  "and  npon  aach  othw  matters  as 
may  [might]  be  brought  before  said  meeting, 
as  well  as  any  other  matters  as  may  [mlghQ 
be  necesmry  in  fnrtherance  of  the  Interests 
ot  said  compan7>"  And  an  order  was  made 
in  accordance  witti  the  prayer  of  the  peti- 
tioL  Upon  Jannary  21,  1901,  tbe  recelT« 
presented  to  the  court  another  petition,  at 
l^ing  that  U  was  necessary  for  tdm  to  bor> 
row  money  in  order  to  "pay  court  costs  and 
the  expenses  of  the  Utigation"  connected  with 
the  recelTershlp;  alleging  the  indebtedness 
of  Samud  J.  and  Helen  H.  Hart  to  tbe  com- 
pany, and  tb^  bankruptoy  In  New  Ywk; 
farther  alleging  tbat  "petittmer  has  already 
Incurred  oosti  and  espenses  In  the  shape  of 
court  ooBts,  ttaveUng  expenses  of  counsel  to 
and  from  New  ToxIe,  and  costs  of  taking  tes- 
timony In  tbe  examination  of  said  bankrupts 
In  the  credlttnnf'  meeting,  and  that  it  Is  neces- 
sary that  his  counsel  also  attend  tbe  meeting 
of  credltora  in  said  bankruptcy,  to  be  held 
before  the  referee  In  bankruptcy  In  New  York 
on  January  28,  1901,  to  oppose  the  discharge 
of  said  bankrupts  (the  oppotition  and  speclfi- 
eattons  having  already  been  filed),  to  partici- 
pate In  the  credltws*  meeting,  and  secure  the 
election  of  a  trustee,  and  to  discover  and  dis- 
close concealed  propnty  of  said  bankrupts,  in 
order  that  a  dividend  may  be  realised  upon 
the  deht  due  said  corporation";  further  al- 
leging that,  "In  firder  to  make  proper  etCartm 
for  tbe  collection  of  said  claim,  and  to  carry 
on  the  Utigatlfm  incident  thereto,  it  wlU  re- 
quire tbe  BMW  of  five  hundred  dollflrs,  to 
cover  said  costs  snd  expenses";  and  praying 
that  he  be  authtnrlBed  to  borrow  that  amount 
And  he  was  so  authorised. 

Upon  February  fi,  1901,  In  view  of  the 
fact  that  there  bad  been  an  attenvt  to  take 
an  appeal  from  the  order  appointliv  tbe  re- 
ceiver, and  hence  a  doubt  bad  arisen  as  to 
whether  the  order  made  on  tbe  petition  filed 
December  4,  1900,  would  answer  the  pur- 
pose for  which  it  was  Intended,  another  pe- 
tition of  like  character  was  presented,  and  a 
similar  order,  naming  J.  N.  Luce  or  C.  A. 
Burbank  as  the  representative  of  the  com- 
pany, was  made. 

I^ter  still  the  receiver  presented  a  peti- 
tion alleging  that  axnong  tbe  assets  of  the 


corporation  were  a  number  of  claims  tat  pav- 
ing, secured  by  Uens,  some  of  i^hich  bad 
been  plc^^  to  tbe  Louisiana  National  Bank; 
that  it  was  to  tbe  Interest  tbe  recelveishlp 
that  be  idHmld  be  authorised  to  compromlaa 
them;  and  tha^  as  to  the  dalma  pledged  to 
Ibe  bank,  that  corporation  was  willing  tlut 
he  should  do  sc^  i^vided  be  accoonted  to 
It  An-  the  proceeds.  And  be  iras  authwteed 
accordingly. 

In  July,  1901,  Ibe  receiver  filed  an  account 
showing  that,  Inclnding  $4,810.30  collected 
on  the  claims  pledged  to  Ibe  bank,  and  In- 
cluding also  the  fSOO  borrowed  by  the  ao- 
tlKwlty  of  the  court,  there  had  come  into  his 
bands  $8,837.82,  out  of  which  he  had  actually 
disbursed  In  the  payment  of  claims  to  which 
privileges  were  accorded  the  sum  of  95,331.* 
ttl;  furthw  showing  that  be  proposes  to  pay 
other  claims,  to  which  he  accwds  privileges, 
to  tiie  amqunt  ct  $2,548.60,  and  that  there 
li  a  balance  still  due  to  the  bank  amounting 
to  $%323.04.  Amcmg  the  Items  which  appear 
to  have  been  paid  are  tbe  following: 

Farrar,  Jonas  &  Eruttschnltt.  attor- 
neys for  the  Ix^uisiana  National 
Bank,  on  acxnunt  of  collection  from, 
pavlns  lieDB  pledged  $682  SS 

Lazanu  St  Luce,  for  varioua  and  sun- 
dry expenses,  railroad  fare,  travel- 
ling ezpenses,  fees  of  referee  and  ste- 
nographer, in  the  matter  of  the  bank- 
ruptcy of  Samuel  J.  Hart  and  Helen 
H.  Hart,  In  the  United  States  Dis- 
trict Court  for  the  Southern  District 
<tf  New  TM-k,  and  for  costs  and  ex- 
penses in  varioaa  suits  pending  In  the 
parish  of  Orleans   953  88 

Lazarus  &  Luoe,  on  account,  commia- 
miasions  for  etulecting  paving  certifi- 
cates pladged  to  La.  Nab  Bank. . . .    284  79 

And  among  those  which  the  receiver  pro- 
poses to  pay  we  find: 

Laaarus  &  Luce,  Buck,  Wahhe  ft 
Buck,  and  H.  11.  Ansley,  services 
in  proceedings  to  secure  appoint- 
ment of  receiver,  and  in  appeal  and 
mandamus  proceedings,  Supreme 
Court    $1,000  00 

Lazarus  &  Luce,  services  in  matter 
of  bankruptcies  of  Samuel  J.  Hart 
and  Helen  H.  Hart;  the  Boaetta 
Gravel  Paving  &  Improvement 
Company  having  a  claim  of  about 
$100,000  against  said  bankrupts, 
and  to  which  Lazarus  &  Luce  have 
devoted  considerable  time  and  at- 
tention, making  several  trips  to 
New  York   "  7D0  00 

Lazarus  &  Luce,  services  in  case  Oity 
V.  Rosetta  Gravel  Co.,  said  suit  be- 
ing to  annul  paving  certiScates,  and 
Uens  on  Canal  street,  and  for  dam- 
ages in  the  sum  of  $37,000   SOO  00 

This  account  was  opposed  by  Mrs.  A. 
Bosenfleld.  Miss  It.  BMenSeld,  and  William 
Garlg;  and  there  was  judgment  on  this  op- 
position rejecting  certain  items  of  costs  ex- 
pended by  tbe  receiver  in  connection  with 
the  Hart  bankruptcies,  and,  In  so  far  as  con- 
cern b  the  amonnts  paid  or  credited  to  Laa- 
arus &  Luce,  reducing  the  Item  of  $063.38 
to  $500,  disallowing  the  item  of  $750,  and 
further  as  follows: 
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"The  Item,  Back,  Walshe  &  Buck.  Lazarus 
&  Luce,  and  H.  M.  Ansley  for  services  In 
pn>cee<Ung  to  secure  tbe  appointment  of  re- 
ceiver, and  on  appeal  and  mandamus  pro- 
ceeding In  Supreme  Court,  is  dlBallowed,  but 
a  fee  of  fDOO  la  allowed  to  Lazaros  &  Luce 
for  all  services  rendered  In  tbls  matter  from 
the  appointment  of  the  receiver  to  the  date 
when  their  connection  with  this  litigation 
ceased.  From  this  said  amount  Is  to  be 
deducted  $234.79  paid  them  as  commissions 
on  collections.  In  all  other  respects  the  op- 
position Is  dismissed,  gainst  the  amounts 
allowed  to  Lazarus  &  Luce  for  fees,  to  wit, 
S500  for  services  rendered  from  the  appoint- 
ment of  the  receiver  to  date,  and  fSOO  as  for 
special  services  rendered  in  the  case  of  City 
of  New  Orleans  v.  Bosetta  Gravel  Paving 
&  Improvement  Co.,  to  be  charged  tbe 
amonnts  paid  by  tbe  receiver  to  the  said 
Lazarus  &  Luce  for  expenses  In  New  Ywk 
in  connection  with  the  bankruptcies  of  Sam- 
uel J.  and  Helen  H.  Hart,  and  the  same  Is 
also  to  be  charged  with  the  $234.79  advanced 
to  them  as  commissions  on  collections  as  set 
forth.  In  all  other  respects,  the  opposition 
Is  dismissed." 

From  this  judgment  Lazarus  &  Luce  alone 
have  appealed;  the  opponents  contenting 
themselves  with  filing  an  answer  to  the  ap- 
peal so  taken,  in  which  they  ask  this  conrt 
to  amend  the  Judgment  appealed  from  by 
maintaining  their  opposition  not  only  as  to 
the  Items  appearing  on  tbe  account  as  paid 
or  credited  to  Lazarus  &  Luce,  but  as  to  a 
number  of  items  appearing  as  paid  or  cred- 
ited to  other  persons. 

Opinion. 

The  account  of  tbe  receiver  was  present- 
ed to  the  district  court  with  a  petition  bear^ 
Ing  tbe  signature  of  the  appellants  as  attor^ 
neys  for  the  accountant;  and  Individually 
they  make  no  complaint  of  It,  and  have  not 
ftl^tealed  from  the  Judgment  rendered  upon 
the  oppoirition  tiiereto,  save  In  so  far  as  it 
operates  npon  the  amounts  appearing  to  have 
been  paid  or  credited  to  them.  That  Judg- 
ment can  therefore  be  altered  by  this  court 
only  in  respect  to  those  matters,  and  cannot 
be  amended  as  between  the  appellees.  Fields 
V.  Creditors,  11  La.  Ann.  545;  Converse  v. 
The  Lucy  Itoblnson,  15  La.  Ann.  433;  Lal- 
lande  v.  McEae,  16  La.  Ann.  193;  Hottlnger 
V.  Hottlnger,  49  La.  Ann.  1636.  22  South.  847; 
Succession  of  TrDullly,  62  La.  Ann.  281.  2S 
South.  851. 

The  appellants  admit  that  they  represent- 
ed certain  creditors  of  B.  T.  McDonald,  de- 
ceased, and  that  they  also  represented  his 
administrator  in  the  matter  of  a  Judgment 
for  over  $66,000  which  be  had  obtained 
against  tbe  Harts.  They  were  therefore 
doubly  Interested  in  the  execution  of  that 
Jodgment  They  also  admit  that  their  clients 
were  unwilling  or  unable  to  advance  any 
money  to  contest  the  discharge  of  the  Harts 


In  bankruptcy;  that  they  were  therefore 
"bound  to  secure  tbe  funds"  needed  for  that 
purpose  from  the  paving  company,  and,  un- 
der those  circumstances,  tiiat  they  advised 
the  bringing  of  the  suit  to  have  the  paving 
com[>any  placed  in  the  hands  of  a  receive; 
and,  though  the  petition  In  that  suit  was 
signed  by  Mr.  Ansley  alone,  the  appellants 
are  claiming  and  have  been  allowed  compen- 
sation therefor  as  for  a  service  rendered  to 
the  paving  company.  They  further  admit 
that  with  the  funds  furnished  by  the  receiv- 
er, but  in  the  name  of  McDonald's  adminis- 
trator, they  contested  the  discbarge  of  the 
Harts,  but  were  unsuccessful,  and  tbe  pres- 
ent proposition  Is  that,  in  addition  to  the 
$500 'allowed  by  the  district  court,  this  re- 
ceivership shall  pay  a  further  simi  of  $453.- 
38  on  account  of  costs,  charges,  aud  fees  dis- 
bursed for  that  purpose  at  the  dlscretiou  of 
the  appellants,  as  also  a  fee  of  $TSO  charged 
by  them  for  their  services  in  the  matter. 
We  agree  with  the  Judge  a  quo  that  the 
propt»ItIon  Is  untenable.  It  is  true  that  the 
Appellants  were  authorized  by  tbe  orders  of 
December  4,  1900,  and  February  8,  1901,  to 
represent  the  receivership  In  the  bankruptcy 
proceedings,  to  vote  upon  the  question  of  the 
selection  of  a  trustee,  etc.;  but  It  is  also 
true  that  between  the  dates  of  those  orders, 
to  wit.  upon  January  21,  1001,  the  receiver 
presented  a  petition  to  the  court  In  which  be 
specified  $500  as  tbe  amount  required  for  the 
purposes  of  that  business,  and  tliat  amount 
was  allowed.  The  Judge  a  quo,  In  bis  rea- 
sons tot  judgment,  after  referring  to  tbe  or- 
der of  December  4,  1900,  says: 

"Then,  on  January  21,  1901,  another  order 
was  Issued,  directing  the  receiver  to  pay 
Messrs.  Lazarus  &  Luce  $600,  to  be  used  in 
the  payment  of  court  costs,  stenographer's 
fees,  and  trarellng  expenses,  or  so  much 
thereof  as  was  necessary  to  carry  out  the 
above  order  In  connection  with  the  Hart 
bankruptcy.  This  order  was,  as  directed  by 
the  statute  regulating  receivers,  placed  up- 
on the  order  book  for  ten  days,  and,  not  hav- 
ing been  opposed  by  any  creditor  or  stock- 
holder, became  effective  and  was  signed. 
This  was  the  only  order  for  the  specific  pay- 
ment of  money  ever  granted  by  the  court  In 
connection  with  the  Hart  bankruptcy  In  New 
York,  and  the  only  one  ever  paid  by  the  re- 
ceiver, with  the  sanction  of  the  court,  for 
said  purpose.  It  la  contended  that  the  sub- 
sequent order  of  the  court  (the  one  signed 
February  8,  1901,  autborlzhig  the  receiv- 
er's attorneys  to  continue  the  litigation  In 
New  York)  authorized  the  further  expendi- 
ture In  costs  by  them  of  tbe  funds  of  the 
corporation.  No  such,  construction  can  be 
placed  upon  the  order,  or  any  order  Issued  by 
the  court  in  these  proceedings.  If  any  far- 
ther snm  was  needed,  counsel  for  tibe  lecelv* 
er  should  have  followed  the  same  course 
which  they  did  when  applying  for  tbe  $500. 
stating  the  amount  needed,  tbe  purposes  for 
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which  It  was  to  be  applied,  and  having  the 
order,  if  the  court  deemed  it  proper  to  grant 
it,  Bprend  upon  the  order  book  for  ten  days. 
To  coDStrne  that  order  bo  as  to  authorize 
the  attorneys  for  the  receiver  of  the  corpora- 
tion to  expend  the  money  of  the  corporation 
at  their  discretion,  without  the  knowledge 
of  the  court,  or  in  advance,  as  la  contended 
by  them,  is  in  direct  violation  of  the  statate 
and  the  general  law  covering  receivers  and 
receiverships.  It  Is  further  contended  that 
the  services  rendered  in  New  York  were  nec- 
essary and  beueflcial  to  the  corporation,  and 
therefore  the  expenditure  should  be  allowed, 
even  if  the  order  had  not  been  obtained.  This 
argument  cannot  prevail.  The  efforts  of  the 
counsel  were  not  successful.  Tbey  received 
no  money,  and,  even  if  tbey  had  been  suc- 
cessful, no  money  could  bave  been  received 
by  the  corporation  until  a  large  judgment  In 
favor  of  R.  T,  McDonald  against  the  Harts, 
amounting  to  $60,150.43,  held  for  collection 
by  the  same  counsel,  had  ftrst  been  paid." 

The  statute  to  whieb  the  learned  judge 
refers  <Act  Na  159,  p.  815,  of  1898)  reads: 
"Sec.  6.  The  clerk  of  the  district  court  shall 
keep  a  book  to  be  known  as  the  'Receivership 
Order  Book'  among  the  records  of  office,  and 
shall  Immediately  enter  notice  of  the  filing 
of  every  petition,  motion,  rule,  or  application, 
made  in  behalf  of  any  person  (giving  the 
title  and  number  of  the  cause,  date  of  filing, 
name  of  petition^'  and  object  of  the  petition, 
etc.)  and  shall  note  on  said  book  the  time 
of  filing,  etc.,  and  shall  enter  at  large  therein 
all  orders  or  decrees  made  by  the  court  In 
relation  to  any  receivership.  No  order  shall 
be  granted  by  tbe  court  until  ten  days  after 
the  entry  of  such  notice  in  the  order  book 
except  an  order  to  show  cause,  or  when' 
drcnmstances,  In  the  opinion  of  the  court 
require  otherwise  and  the  same  is  so  stated 
in  the  order  or  decree." 

It  is  not  pretended  that  notice  of  the  or^ 
ders  of  December  4,  1900,  and  February  8, 
1901,  was  entered  Id  the  order  book,  nor  do 
those  orders  contain  the  statement  that  the 
circumstances  under  which  they  were  given 
required  that  such  notice  should  be  dis- 
pensed with.  It  is  dear,  therefore,  that 
the  statute  was  not  compiled  with,  and  that 
if  the  appellants  are  to  recover  anything 
more  than  the  $500  specifically  allowed, 
whether  for  disbursement  or  services  In  the 
Hart  bankruptcy  proceedings,  the  recovery 
must  be  had  on  the  ground  that  such  dis- 
bursements and  services  have  resulted  in  ac- 
tual advantage  to  the  receivership,  equivalent 
to  or  exceeding  in  value  the  amount  claimed. 
It  would  appear,  however,  prima  fade,  that. 
If  it  was  worth  notiilng  to  tbe  appellants* 
original  clients,  the  creditors  and  admlnistrs* 
tor  of  R.  T.  McD<niald,  to  contest  the  dis- 
charge of  tbe  bankrupts,  It  was  •vraetb  no 
more  to  the  paving  company.  And  this  pri- 
ma fade  aspect  Is  in  no  wise  altered  by  any- 
thing ttiat  we  find  In  the  recwd.   The  ao- 
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count  filed  shows  that  tbe  receiver  has  col* 
lected  98,^7.32,  as  follows: 

Olaima  pledged  to  and  collected  un- 
der agreement  with  Louisiana  Na- 
tional Bank   94.840  30 

Unpledged  claims  for  paving   2,685  68 

Borrowed  from  Louisiana  National 
Bank  under  order  of  January  21, 
1901    500  00 

Proceeds  of  movable  property  sold. .      530  18 

Proceeds  of  office  furniture  Inuring 
to  lessor   169  80 

Bent  collected.  Inuring  to  lessor....      Ill  96 

Total   ".  ?8,837  32 

In  what  manner  tbe  litigation  in  the  mat- 
t^  of  the  Hart  bankruptcy  contributed  to  the 
collection  of  this  money  does  not  appear,  and 
we  are  at  a  loss  to  imagine.  It  is  said  that 
the  appellants  saved  to  the  receivership  the 
stock  of  tbe  company  which  bad  been  pledg- 
ed to  It  to  secure  tbe  loan  of  money  to  Judah 
Hart  But  conceding,  arguendo,  that  any  ef- 
fort was  required  to  save  the  stock  so  pledg- 
ed, the  petition  for  the  receivership  alleges 
that  tbe  assets  surrendered  by  the  bankrupts 
were  worthless;  and  there  is  nothing  In  the 
record  to  Indicate  that  the  allegation.  In  so 
far  as  the  stock  is  concerned,  was  not  well 
founded.  It  is  said  that  the  appellants  ob- 
tained information  which  la  of  value  to  the 
receiver,  but  the  record  falls  to  disclose  either 
the  nature  or  the  value  of  that  Information. 
It  is  said  that  the  judge  a  quo  erred  In  hold- 
ing that  no  money  could,  in  any  event,  have 
been  realised  from  the  bankruptcy  by  the  re- 
ceivership until  tbe  judgment  In  favor  of 
McDonald's  adxnlnlstrfttor  had  first  been  sat* 
IsAed.  Be  that  as  It  may.  If  It  be  tme  that 
the  bankrupts  surrendered  nothing  of  value, 
there  was  nothing  in  tbe  bankruptcy  for  ei- 
ther of  the  creditors;  and,  If  anything  to  the 
advantage  of  eltha.had  or  could  have  re- 
sulted train  defeating  the  discharge  of  the 
bankrupts,  tbe  appellants  would  probably 
bave  had  to  choose  between  their  clients, 
and  In  that  event  It  Is  not  unreasonable  to 
suppose  that  tbey  would  have  adhered  to 
those  by  whom  tbey  were  first  employed. 

Tbe  Item  of  f284.T0,  paid  to  the  appellants 
on  account  of  commissions  for  ct^lectlng  pav- 
ing certificates  pledged  to  the  Louisiana  Na- 
tional Bank,  was  also  properly  disallowed. 
The  account,  as  we  have  seen,  shows  that  the 
receiver  has  collected  or  received  a  total  of 
$8,837.32,  of  which  amount  f4>840.30  was  col- 
lected from  certificates  pledged  to  the  Louis- 
iana National  Bank  under  an  agreement  that 
the  proceeds  realized  should  be  paid  direct- 
ly to  the  bank  until  the  discharge  of  tbe 
^ndpal  obligation  for  which  said  claims 
were  pledged.  The  receiver  has  nevertheless 
paid  out  In  satisfaction  of  claims  other  than 
that  of  the  bank  the  sum  of  $5,331.01,  thus' 
impinging  on  the  money  collected  from  claims 
pledged  to  the  bank;  and,  whilst  tbe  account 
shows  a  balance  on  hand  of  ¥3,256.31,  it  also 
shows  that  there  Is  a  balance  due  to  the  bank, 
from  collectlfmB  oetnally  nuda  fw.  Its  ac- 1 
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oonn^  <tf  $3fiS&jai,  and  It  likewise  dxnni 
$2^.60  of  acknowledged,  but  unpaid,  iuIt- 
lleged  clalnu.  In  the  mean-Trhlle  It  does  not 
appear,  upon  the  face  of  the  account,  that 
the  bank  has  reoelTed  a  dollar-^ot  even  the 
IBOO  borrowed  fnnn  It  under  the  order  of 
court— hot  it  doei  appear  that  the  attorneys 
of  the  bank  have  recelred  9682.53  "on  ac- 
count of  collection  frora  paving  liens  pledged 
to  Bald  bank."  These  flgnres  are  Incompre- 
hensible, but  they  at  least  leave  no  room  for 
the  Item  under  consideration.  It  Is  objected 
that  the  Judge  a  quo  erred  in  disallowing  the 
fee  ot  91^000  for  **BervlceB  In  proceedings  to 
procure  appuhitment  of  receiver,  and  in  ap* 
peal  and  mandamus  proceedings  in  the  Su- 
preme  Court,"  and  lu  allowing,  In  lieu  there- 
in, to  Lasams  &  Luce,  a  fee  of  $500,  subject 
to  certain  deductions  "for  all  the  services 
rendered  in  this  matter,  from  the  appolnt- 
ment  of  the  receiver  to  the  date  when  their 
connection  with  this  litigation  ceased."  The 
grounds  of  objection  are,  first,  tbat  there 
should  have  been  no  reduction  or  deductions; 
and,  second,  that  the  Judgment  goes  beyond 
the  issues  presented  for  dedslon,  In  passing 
upon  the  value  of  the  services  rendered  gen- 
erally by  the  appellants  after  the  filing  of 
the  original  petition. 

These  objections  are  not  well  taken.  The 
Judge  a  quo  propwly  constroed  the  account 
as  setting  f<aiii  all  the  claims  tbat  the  appel- 
lants had  to  make,  tiie  testimony  covered  the 
entire  ground,  and  the  reduction  and  deduc- 
tions were  properly  made. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 


aiO  La.  630) 

No.  14,579. 

MITCHELL  V.  ILLINOia  CENT.  B.  CO.* 
(Supreme  Court  of  Louisiana.   April  IB,  1903.) 

RAILKOADS— ACCIDENT    AT  CR088INO— RUN- 
NING SWITCH-CONTRIBUTORT 
NEOLIOBNCB. 

1.  Under  the  circumstances  of  this  case,  the 
making  ot  what  is  called  a  "nmolng  switch,"  is 
held  jrosa  negligence. 

2.  While  the  running  switch  was  the  remote 
cause  of  the  accident,  a  direct  and  approximnte 
cause  ia  found  in  the  failure  of  the  brakeman. 
who  was  sent  to  a  public  and  much  used  street 
croBsing  over  which  the  running  switch  had  to 
be  made,  to  give  the  warning  he  was  sent  there 
to  give. 

3.  The  two  togetiier  suffice  to  fix  the  liability 
of  the  defeudant.  unless  contributory  negligence 
of  a  character  to  defeat  recovering  mipervenea. 

4.  While  a  boy  of  twelve  years  of  age  may 
be  guilty  of  contributorr  negligence  whidi  bars 
recovery,  he  is  not  to  be  Iield  to  the  same  de- 
gree of  care,  prudence  and  circumspection  that 
a  full  grown  person  is. 

5.  A  case  like  the  present  one,  where  a  rail- 
road company  is  engaged  in  the  performance  of 
a  hazardous  undertaking  without  using  proper 
precautions  to  safe-guard  the  public,  is  to  be 
difForentiated  from  one  where  a  person  is  in- 
jured by  his  failure  to  observe  necessary  pre- 
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cautions  against  tba  onUnaiy  and  usual  daagtts 
to  b«  anticipated  at  a  railroad  erosslns. 

Breaux,  dissenting. 

(Syllabus  by  the  Oonrt) 

Appeal  tmm  Twra^-Flfth  Judicial  Dis- 
trict Court,  Parish  ot  Tangipahoa;  Robert 
R,  Reld,  Judge. 

Action  by  Augustine  Mitchell,  tutrix, 
against  the  Illinois  Central  Bailn»d  C(an- 
pany.  Judgment  for  plalntUT.  Defendant 
appeals.  Affirmed. 

Hunter  C.  Leake  and  Bolivar  B.  Kemp  (J. 
M.  Dickinson,  of  counsel),  for  appellant 
Stephen  D.  Ellis  and  Benjamin  Moore  Mil- 
ler,  for  appellee. 

BLANGHABD,  J.  This  case  Is  here  on 
appeal  by  defendant  from  a  Judgment 
against  it  for  $3,000.00  In  favor  of  the  phda- 
tUf,  who  sned  In  her  capacity  as  tutrix  of 
the  minor  Osmer  Southworth. 

Neither  party  asked  for  a  Jut?  In  the  court 
below.  The  trial  was  had  before  the  Dis- 
trict Judge  and  the  cause  was  submitted  to 
him,  without  argument,  on  the  evldenoe  ad- 
duced. 

Osmn*  Sonthwoitb  was  a  boy  of  between 
twelve  and  thirteen  years  of  age  when  the 
injury  which  gave  rise  to  the  suit  was  re- 
ceived. 

He  lived  In  the  town  of  Amite  at  the  home 
and  under  the  care  of  his  tutrix,  and  was  a 
youth  of  good  training  and  habits  and  of 
more  than  ordinary  intelligence. 

The  frankness  and  candor  of  the  testi- 
mony he  gave  in  the  case— his  evident  desire 
to  state  only  the  truth,  wiUiont  undue  csAot- 
ing  of  his  side  of  the  controversy— make  a 
favorable  Impression. 

Defendant  railroad  runs  through  the  town 
of  Amite.  It  would,  perhaps,  be  more  cor- 
rect to  say  the  town  is  built  up  on  the  two 
sides  of  the  railway.  The  pdndpal  street 
is  called  Railroad  Avenue  and  through  this 
extends  the  railway  track.  The  avenue,  hi- 
dudlng  the  centre  space  occupied  by  the 
tracks,  Is  300  feet  wide,  and  1q  It  is  con- 
structed, close  to  the  tracks,  the  depot. 

On  either  side  of  the  space  where  the 
tracks  are  located  runs  a  roadway,  and  these 
roadways  are,  prop^y  Bipeaking,  the  stzeet 
or  two  streets. 

Fronting  on  these  streets  are  bushiess 
houses,  stores,  eto.,  facing  towards  the  isll- 
road,  and  further  out  on  the  atreete^  after 
leaving  the  business  section,  are  dwdllng 
Iiouse& 

In  one  of  these,  on  the  east  side  <a  the 
railroad,  about  three  blocks  away  from  tiM 
.d^t;  lived  young  SouthworUi. 

The  railroad  runs  at  that  point  north  and 
south.  Sevora]  streets,  nmnbig  east  and 
west,  cross  It  at  right  an^e&  The  depot  Is 
-situated  between  the  two  most  Important  of 
these  lateral  streets,  one  north  of  it,  the 
other  south  of  It  Of  the  two,  the  hitter  Is 
the  more  Important— the  street  where  the 

most  of  the  crossing  is  donep'^^^T^ 
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It  iniB  bete  that  tbe  yooth  was  Injond. 
Tbe  time  waa  between  eleven  and  twelve 
o'clock  In  tbe  day  abont  the  middle  of  Jan- 
nary,  1902. 

He  bad  bem  sent  ftom  borne  to  man 
■cmie  letten  at  the  poet  office,  which  was  lo- 
cated on  the  ea«t  side  of  the  Avenue  (his 
ride).  Dot  far,  we  jndge.  from  oppoalte  the 
place  where  he  was  injured. 

He  bad  Instmettone,  after  malUi^  tbe  let- 
ters, to  visit  the  priest  for  rdlglons  Instmo- 
tloD.  The  i^leet  lived  on  tbe  west  side  of 
tbe  Avenne,  and  it  was  necessary  to  cross 
Oie  railway  teiCks  to  rea<fb  bis  bonse. 

At  the  point  wbrae  the  street  crosses  there 
are  two  txmdis,  a  swtteh  track  and  tbe  main 
track.  A  few  feet  south  of  this  crosdng; 
<m  tbe  east  side,  anotho'  switch  trade  be- 
gins, extending  southward.  And  there  are 
stni  other  switch  trades  aloiv  portions  of 
tbe  front  of  the  town. 

Indeed  what  might  be  called  *tbe  yard"  of 
the  ndlway  at  Amlto  ^tends  thrm^  the 
town,  and  It  is  In  evidence  that  mnch  switch- 
ing of  cars  Is  done  thwe  vreef  day,  and  ftl- 
wi^  there  are  to  be  seen  treAgbA  cars  left 
standing  on  some  of  the  side  tracks. 

At  the  time  mentioned,  the  north  bound 
local  fr^ht  train  bad  reached  Amite.  On 
one  of  the  side  tracks  were  two  freight  cars 
-which  were  to  be  added  to  this  train.  Tbey 
were  located  on  tbe  side  track  at  a  point 
south  of  the  depot  This  aide  track  ran  up 
to  and  beyond  tbe  depot,  and  other  freight 
cars  were  on  It,  at  tiw  d^>ot  platf  (wm,  be- 
ing unloaded  at  the  tbaa. 

Thla  being  the  dtnatlon,  the  conductor  of 
the  train  storied  It  at  a  point  south  of  whwe 
tbe  Bonthem  end  of  the  side  track  ran  Into  the 
main  track,  and  detaching  the  engine,  and 
four  at  five  ears  with  It,  from  the  remain- 
ing cars  of  the  train,  he  can  the  detached 
section  Into  tbe  side  track,  oouided  tbe  two 
freight  cars  standing  there,  and  which  were 
to  be  added  to  the  tiain,  to  tbe  pilot  (cow- 
catcher) of  tbe  engine  and  hacked  out  again 
on  the  main  track. 

He  had  determined  to  make  what  is  called  a 
flying  or  running  switch.  Making  running 
switches,  tt  Is  shown,  were  not  unusual, 
tbongh  there  la  a  rule  of  tbe  company  fbzbld- 
dlng  tbe  isaetlee. 

Tbus,  Bule  528  of  the  Book  of  Bulee  In- 
tended tcr  tbe  govwnance  of  the  unployees 
of  the  (Company  reada>- 

"A  running  switch  must  not  be  made  whm 
piactlceUe  to  avoid  tt;  but  when  made  great 
care  must  be  taken  to  prevent  accident" 

It  Is  In  evidence  that  the  two  cars  could 
have  been  gotten  out  of  the  side  track  and 
on  the  main  track  and  annexed  to  the  train 
without  taie  making  of  tbe  running  sfwltch. 

Thus,  the  engine,  wltia  or  without  can  at- 
taclked,  could  have  goae  to  the  nordi  end  <tf 
tbe  side  tfftek,  ba^ed  down,  southward  upim 
tbe  cars  wanted,  coupled  fliem  to  the  rear, 
pulled  out  again  northward  to  tbe  main,  tr^dc, 
and  there  backed  down  to  that  section  at 


tbe  train  which  had  been  detached  and  left 
standing  upcm  tbe  main  track  south  of  the 
depot 

But  tbe  condnctor  exptalns,  and  gives  as 
the  reason  for  not  resorting  to  the  ordinary 
and  usual  method  of  switching,  that  this 
would  have  necessitated  disturbing  the  par- 
tially unloaded  cars  on  tlie  same  dde  track, 
which  -wen  at  the  depot  platftnrm;  would 
have  checked  the  work  of  unloading  there 
going  <m;  would  bave  necessitated  tbe  mov- 
ing of  tb«e  cars;  this  would,  Itkely,  bave 
caused  the  frd^t,  or  some  of  It,  piled  up 
In  these  cars  and  left  Insecure  by  being  de- 
prived of  tbe  suKwrt  of  that  portion  of  tbe 
freight  (box»,  packages,  etc.)  already  un- 
loaded, to  fall,  causing  Injury  to  the  frelgbt, 
etc; 

Hence,  his  decision  to  make  the  running 
switch.  This  was  to  be  accompllabed  in  this 
way>-tiw  fr<mt  section  of  tbe  detadwd  or  di- 
vided train  (oonsiBting  of  the  engine  with 
four  or  five  cars  attached,  and  the  two  oars 
which  had  been  puUed  out  of  the  switeb  at 
the  south  end  and  were  now  coupled  to  tbe 
front  end  of  the  engine  was  sent  up  the 
main  track  northward  to  a  point  beyond  the 
de^at,  and  two  hundred  feet  ot  more  north 
of  the  north  end  of  the  other  switch  track 
whidi  came  Into  flie  main  track  Just  a  few 
feet  south  of  the  cross  street  or  crossing, 
where  the  boy  was  Injured.  Having  gotten 
up  tbe  track  ter  enough  Cor  flielr  purpose, 
the  engine  and  rear  cars  were  hmoked  south- 
ward, and  this  pmUtd  In  the  dlrectloo  the  two 
cars  tbat  were  coupled  to  the  pUot  of  tiie 
engine.  Then,  after  getting  these  cars  under 
good  headway,  the  coupling  phi  was  remov- 
ed, fliua  detadilng  from  tin  engine  the  two 
cars.  With  accelerated  speed  the  engine  then 
dfew  away  from  the  two  cars,  which  followed 
<m  after  it.  Tbe  switch,  vhlch  connected  tbe 
side  track,  whoee  north  end  was  Just  south 
of  the  crossing,  bad  been  opmed  to  receive 
tbe  can  and  engine  backbig  down  npldly  to 
It;  and  after  they  had  passed  throus^  It  on 
to  the  side  tnck  the  switch  ms  to  be  dosed 
In  time  to  permit  the  two  detached  <an  to 
go  on  down  the  main  tnck  to  the  rear  sec- 
tion of  the  tnUn  standing  south  ot  the  iepoL 

The  flying  switch  was  accomplished  as  de- 
scribed, though  it  ajKMan  to  have  t>een  a 
ris^  proceeding.  The  evidence  shows  there 
was  only  about  (say)  90  feet  between  tbe 
pUot  of  tbe  engtoe  and  the  trailing  cam. 
Just  detached  from  it,  as  the  engine  passed 
into  the  switch. 

So  dose  was  "ttie  shave,"  so  daring  the  at- 
tempt, tbat  It  attracted  tbe  attentkm  of  those 
standing  uround--«ven  of  persons  iqKHi  the 
side  walk  of  tbe  street 

It  also  appeuB  tbat  It  produced  some  ei^ 
dtement  among  the  train's  crew,  all  of  wliom 
wen.  watehlng  Intent^  irtiat  was  goUng  oa, 
and,  aroarentiy,  watttog  with  some  anxtety 
the  result 

Tbe  crew  onudsted  of  the  cqndactor,  e% 
tfneer,  llreman  and  four  brake: 
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The  conductor  bad  stationed  hlmsdf  on  tbe 
south  side  of  the  crossing  near  the  north  end 
of  the  side  tract  Into  which  the  switching 
of  the  engine  and  cars  was  to  be  made.  One 
brabeman  was  at  this  switch  and  it  was  he 
that  was  to  throw  tbe  switch  at  the  proper 
time;  another  brakeman  was  stationed  at  the 
street  crossing  to  keep  people  awar  while 
the  switching  was  going  on;  another  was  on 
the  pilot  of  the  engine  to  uncouple  the  two 
cars;  and  the  fourth  was  on  tbe  first  of  tbe 
advancing  cars  that  were  to  be  sent  on  down 
the  main  track  in  this  running  switch  pro- 
cess. The  engineer  and  fireman  were  In  the 
cab  of  the  engine,  and  It  was  the  fireman  who 
was  then  running  the  engine. 

It  is  explained,  though,  that  this  was  not 
unusual;  that  often  a  fireman  wlU  handle  the 
engine,  tbe  engineer  being  present  In  tbe 
cab  and,  perhaps,  directing  things. 

It  would  seem,  however,  that  at  so  Impor- 
tant a  time  as  the  makhig  of  a  risky  running 
switch  the  engineer  himself  aboutd  have  been 
at  the  lever. 

Just  as  the  backing  cars  and  engine  were 
passing  the  street  crossing  and  going  into  the 
open  switch  just  south  of  the  crossing,  young 
Southworth  came  down  the  street  from  tbe 
post  office.  He  was  going  westward  on  his 
way  to  visit  the  priest  He  was  moving  In 
a,  fast  walk,  perliaps  a  little  trot  He  reach- 
ed within  a  few  feet  of  the  main  track,  on 
which  the  cars  were  moving,  Just  as  the  last 
cars  behind  the  engine,  and  tbe  engine  It- 
self, were  backing  past  He  paused  watch- 
ing tiie  passing  train.  Within  a  few  feet  of 
him  was  the  brakeman,  who  had  been  sta- 
tioned there  to  warn  people;  but  his  face  was 
towards  the  engine  and  moving  cars;  he  was 
Intentiy  watching  the  pei^ormance  of  tbe 
flying  switch;  be  was  not  facing  towards  the 
way  people  on  that  side  would  approach  tbe 
tracks;  be  was  giving  no  warning.  He  had 
a  red  flag,  but  It  was  In  his  pocket;  he  was 
not  using  It 

He  explains  he  was  not  there  to  flag  cars. 
•True,  but  he  was  there  to  warn  people,  and 
a  red  flag  in  bis  hand  and  the  waving  of  it 
would  serve  to  give  warning.  And  to  this 
might  have  been  added  and  should  have  been 
added  the  giving  of  attention  to  those  who 
came  up  to  tbe  crossing,  and  observing  them, 
and,  if  need  be,  telling  them  of  the  danger  of 
attempting  to  cross,  and  warning  tbem  to 
look  out  for  the  two  cars  that  were  coming 
down  following  the  engine.  This  was  ex- 
actly what  be  was  there  for.  But  he  was 
doing  nothing  of  this  kind.  He  was  under 
the  excitement  incident  to  tbe  attempt  to 
make  a  daring  flying  switch. 

He  might  just  as  well  not  have  been  there 
if  he  were  not  attending  to  the  dntlee  of  tbe 
position. 

Immediately  following  the  passing  of  the 
engine  the  boy  started  forward  to  cross.  He 
had  not  seen,  be  says,  the  two  advancing  de- 
tached cars.  Hot  had  the  brakeman  there^ 


as  we  have  seen,  looked  around  and  given 
warning  of  them.  The  brakeman  was  not 
aware,  even,  tbe  boy  was  there.  Not  until 
the  hoy  started  forward  to  cross  did  he  see 
him. 

Then  he  called  out  to  him  to  beware;  not 
to  attempt  to  cross;  but  it  was  too  late.  The 
boy  was  on  the  track;  the  cars  were  npon 
him.  The  brakeman  caught  him  and  saved 
him  from  I>efng  crushed  to  death,  but  not  in 
time  to  save  him  from  serious  harm.  His  left 
foot  was  run  over  by  the  first  wheel  on  tbe 
east  side  of  the  first  car  and  crushed. 

There  Is  some  confilct  of  testimony  as  to 
whether,  when  the  brakeman  called  out  to 
tbe  boy.  If  he  had  heeded  the  call  and  stop- 
ped, the  disaster  would  hare  been  averted. 
With  District  Judge,  who  saw  and  heard  the 
witnesses,  we  think  not  The  boy  was  with- 
in a  few  feet— five  or  six— of  the  track  when 
he  started  forward,  and  was,  likely,  on  the 
track  when  the  warning  came.  Had  thla 
warnbig  been  given  before  the  boy  started 
forward,  a  dlfterent  case  for  tbe  railroad,  al- 
together, would  be  presented. 

We  have  reached  the  conclusion  to  affirm 
the  Judgment  on  two  grounds,  (1)  because  the 
dangerous  experiment  of  making  tbe  running 
switch  should  have  been  avoided— there  be- 
ing another  and  safer  way— safer  to  the  gen- 
eral public— of  effecting  the  transfer  at  the 
two  cars;  (2)  because  of  the  gross  negligence 
of  tbe  brakeman,  stationed  at  the  crossing, 
In  giving  blB  attention  to  the  making  of  the 
running  switch  rather  than  to  those  who 
came  up  to  tbe  crossing,  and  falling  utterly 
to  give  the  warning  he  was  sent  there  to  give. 

The  first  is  remote  and  would  not  of  itself 
suffice  to  fix  tbe  liability  of  the  company; 
the  second  Is  direct  and  proxlmat&  The  two 
together  Justify  the  Judgment  appealed  from. 

The  conductor's  reasons  for  deciding  to 
make  the  flying  switch  are  not  sufficient 
With  a  little  more  palua  and  care  and  time 
taken,  tlie  transfer  of  the  two  cars  could 
have  been  made  In  a  way  not  attended  with 
the  danger  incident  to  the  method  he  adopt- 
ed. His  company  had  forbidden  blm  to  make 
running  switches  when  practicable  to  avoid 
them.    It  was  practicable  here  to  avoid  It. 

Rorer  on  Hatlroads,  vol.  1,  p.  491,  after 
giving  a  definition  of  tbe  rannlng  switch, 
says: — 

"It  is  at  ail  times  and  in  all  places  an  oper- 
ation attended  with  more  or  less  danger." 

£>ipecially  was  It  dangerous  where  attempt- 
ed on  the  occasion  under  discussion.  It  bad 
to  be  done  over  a  prominent  street  crossing 
—the  one  most  frequently  used^ln  a  town  of 
many  people  and  the  resort  of  those  living  in 
tlie  adjacent  country,  for  it  was  tbe  county 
seat  of  tbe  Parish. 

See  Ourley  v.  IlL  Cent  R.  Co.,  40  La.  Ann. 
810,  6  South.  103;  Hamilton  v.  Steamship 
Co.,  42  La.  Ann.  824,  3  South.  686;  Downing 
T.  Ry.  Co.,  104  La.  508,  29  South.  207. 

Under  sudi  circumstances  tbe  making  of 
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tlie  nmnlng  switch  was  gross  negligence. 
Some  anthorlties  hold  making  running  swltcb- 
ee  to  be  negligence  par  «e. 

See  Ala.  &  V.  B.  Oo.  t.  Summers,  68  Mlsa. 
566,  10  South.  63;  French  v.  R.  Co.,  116 
Mass.  537;  R.  Oo.  t.  Converse,  139  U.  S.  469, 
11  Sup.  Ct  569,  35  L.  Ed.  213;  Brown  v. 
R.  Co.,  32  N.  Y.  597,  88  Am.  Dec.  S53;  R, 
Co.  T.  Garry,  68  111.  83;  R.  Oo.  v.  Baches, 
Administratrix,  55  IlL  379. 

The  Company's  role,  heretofore  referred  to, 
required  great  care  to  be  taken  to  avoid  ac- 
cident In  those  cases  where  resort  to  run- 
ning switches  was  unavoidable,  and  In  keep- 
ing with  this  requirement  a  brakeman  was 
stationed  at  the  croeaing  to  give  warning; 
but  he  failed  to  do  so,  as  we  have  seen. 
This,  then,  was  equivalent  to  neglect  of  the 
requirement  of  the  rule  (for  the  brakeman's 
failure  was  the  company's),  and  to  neglect 
of  a  plain  duty  which  existed  for  the  benefit 
of  the  public  Independent  of  the  rule. 

This  failure  to  give  the  warning  at  the 
crossing,  under  the  circumstances  of  this 
case,  entails  liability  upon  the  company.  The 
contention  that  the  boy  was  guilty  of  such 
contributory  negligence  as  relieves  the  Com- 
pany, cannot  be  sustained. 

It  la  true  he  could  by  looking  to  the  right 
have  seen  the  approaching  detached  cars, 
bat  not  having  been  warned  of  the  danger 
of  the  situation,  and  watching  only  the  en- 
gine backing  by,  and  seeing  the  space  over 
the  track  left  dear  by  its  passage,  he  started 
across. 

A  boy  of  twelve  years  of  age  may  be 
guilty  of  contributory  negligence  which  bars 
his  recovery.  No  doubt  of  that.  But  a  boy 
of  that  age  is  not  to  be  held  to  the  same 
d^;ree  of  care,  prudence  and  circumspection 
which  would  be  the  case  with  an  older  per- 
son. The  need  for  a  watchman  at  the  cross- 
ing for  boys  was  greater  than  for  older  per- 
sons. 

The  case,  in  this  respect,  comes  within  the 
rule  announced  In  Downing  v.  R.  Co.,  104 
La.  60S,  29  South.  207,  where  it  was  beld 
that,  the  precautions  to  be  adopted  and  the 
steps  to  be  taken  in  aid  of  safety  Increase 
as  the  danger  of  accident  and  hijnry  are  in- 
creased, and  their  sufficiency  is  to  be  gauged 
by  what  ts  called  for  by  the  circumstances 
of  each  case.  In  that  case,  too,  at  page  517, 
104  La.,  29  South.  211,  the  observation  of 
the  court  that  the  mere  fact  of  certain  rall- 
>road  employees  having  been  at  a  given  place, 
where  Oiey  should  have  been,  amounted  to 
nothing  unless  they  performed  the  duties  tar 
wbicb  they  were  placed  there,  applies  witb 
force  to  the  failure  of  the  brakeman  here  to 
give  the  warnings  at  the  croesing  wUch  he 
was  sent  there  to  give. 

In  McGovern  v.  R.  Co.,  67  N.  T.  421,  it 
was  said:— 

"In  respect  to  contributory  negligence  on 
part  of  the  boy.  It  is  claimed  that  the  evi- 
dence shows  be  did  not  look,  before  stepping 


upon  the  track,  to  the  west,  and  that  If  he 
had  done  so  he  would  have  seen  the  engine, 
and  the  accident  would  not  Iiave  happened. 
The  rule  which  requires  persons  before  cross- 
ing a  railroad  track  to  look  to  see  whether 
I  trains  are  approaching,  and  that  If  they  omit 
I  to  do  so  and  are  Injured  by  a  collision,  which 
I  If  tliey  had  looked  would  have  been  avoided, 
j  are  to  be  deemed  guilty  of  negligence,  la  not 
{  to  be  aj^lled  inflexibly,  and  In  all  cases, 
j  without  regard  to  age  and  circumstances. 
I  The  law  is  not  so  unreasonable  as  to  expect 
or  require  the  same  maturity  of  Judgment, 
I  or  the  same  degree  of  care  and  clrcumspec- 
I  tlon  in  a  child  of  tender  years  as  iu  an 
!  adult" 

I  In  Railroad  Oo.  v.  Young  (Qa.)  10  S.  E. 
197,  It  was  held  that  due  care  according  to 
its  age  and  capacity  Is  ail  that  can  be  ex- 
pected of  a  child  of  tender  years.  White  a 
i  boy  of  twelve  Is  not  to  be  regarded  as  "of 
1  tender  years,"  still  he  is  not  to  be  held  to 
the  same  accountabUity  in  the  matter  of  con- 
tributory negligence  as  a  full  grown  person 
is. 

A  case  like  the  present  one,  where  a  rail- 
road company  is  engaged  in  the  performance 
of  a  hazardous  undertaking  (one  forbidden 
by  Its  rules)  without  using  proper  precau- 
tions to  safeguard  the  public.  Is  to  be  differ- 
entiated from  one  where  a  person  is  injured 
by  bis  failure  to  observe  necessary  precau- 
tions against  the  ordinary  and  usual  dangers 
to  be  anticipated  at  a  railroad  crossing. 

See  Ferguson  T.  Railroad  Ca  (Wis.)  23  N. 
W.  123;  Bower  t.  R.  Ga,  61  Wis.  4BT,  21 
N.  W.  636. 

It  would  seem  that  where  a  xailroad  com- 
pany has  stationed  a  flagman  at  a  public 
crossing,  for  the  purpose  of  warning  persons 
about  to  cross  Its  tracks,  the  public  have  the 
right  to  rely  (not  absolutely,  perhaps,  but 
reasonably  so)  upon  the  flagman  to  give  prop- 
er notice  and  warning  of  danger. 

Thus  in  R.  Co.  v.  Hutchinson.  120  111.  82. 
11  N.  E.  855,  it  was  said:— 

"This  Court  is  not  prepared  to  say,  as  a 
matter  of  law,  that  a  person  approaching  a 
railroad  crossing,  when  there  is  nothing  ap- 
parent to  warn  him  of  danger,  and  at  wbicb 
he  knows  a  flagman  is  stationed,  whose  duty 
It  Is  to  warn  all  persons  of  danger  from 
moving  trains,  is  required  to  look  elsewhere 
than  to  the  flagman.  It  Is  the  duty  of  a 
flagman  at  a  public  street  crossing  in  a  popu- 
lous city,  which  is  much  used  by  the  public, 
to  know  of  the  approach  of  trains,  and  to 
give  timdy  warning  to  all  persons  attempt- 
ing to  cross  the  railroad  track,  and  the  pub- 
lic have  a  right  to  rely  uppn  a  reasonable 
I  pa*formance  of  that  duty." 

The  aame  doctrine  was  announced  In 
Clough  V.  R.  Co.  (III.)  26  N.  E.  664,  and  In 
R.  R.  Oo.  V.  Wilson  (111.)  24  N.  E.  555. 

In  referring  to  this  doctrine  It  Is  not  neces- 
sary for  us  to  go  any  further  (and  vre  do  not 
now  do  so)  than  to  give  our  adbeslom  to  it 
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•B  applicable  to  the  facts  and  drcnmstances 
of  tbiB  case.  We  do  not  announce  It  as  a 
rule  general  in  Its  application  In  this  Stat& 

The  Instant  case  comes  within  the  rule  of 
the  Downing  Case,  104  La.  SOS,  29  South.  207, 
In  another  respect  There  the  Court  rested 
Its  decision  largely  upon  the  fact  that  the 
man  killed  was  taken  hy  surprise  by  tbe 
near  approach  of  the  working  train,  and  that 
the  employees  of  the  railroad  company  whose 
duty  It  was  to  keep  a  lookout  and  give  warn- 
ing did  not  do  BO.  Here,  young  Southwortb 
testifies  he  knew  not  of  the  approach  of  the 
detached  cars,  did  not  see  them,  was  watch- 
ing the  passing  engine,  and  considering  the 
way  open  attempted  the  crossing— not  to  un- 
dertake which  he  had  no  timely  warning 
from  the  brakeman  stationed  then  for  the 
purpose. 

Judgment  Affirmed. 

BRBAUX,  J^diaBontK 


ifLB  Lk.  «U) 

Ko.  14,298. 

OmSlCAN  at  aL  T.  SHBBVBPOBT  BELT 
RT.  GO.  et  aL* 

(Supreme  Court  of  Louisiana.    Dee.  10,  1902.) 

ffTRBSIT  RAILWAYS— INJURY  TO  PERSON  OH 
TRACK— NBOLIGBNGB—BVIDBNCB. 

1.  It  la  n^ligeoce,  on  the  part  <rf  an  electric 
railway  company  whose  line  traTerses  a  city,  to 
liBTe  one  of  its  cars  in  the  charge  of  a  young 
man  mily  IS  yean  <rtd,  whose  experloice  ui  the 
handling  of  an  electric  car  dates  only  20  days 
Inck. 

2.  For  the  shortcomings  of  snch  a  motorman, 
in  a  case  where  the  death  of  a  human  being 
has  ensued,  the  car  company  will  be  held  to  the 
strictest  acooontability;  and  doobt  as  to  wheth- 
er the  life  of  the  deceased  might  not  have  been 
spared  bad  the  car  been  in  the  hands  of  a  more 
experienced  and  more  competent  motorman  will 
be  construed  af^alnst  the  car  company. 

S.  The  sitnabon  having  been  tbat  the  street 
was  one  thoroughfare,  with  contiDuous  pave- 
mrat  from  curb  to  curb,  the  car  track  being  in 
the  center,  the  rails  laid  flush  with  the  surface, 
and  nothing  setting  them  off  from  the  rest  of 
the  street,  and  that  as  tbe  car  ran  the  deceased 
was  riding  on  horseback  somewhat  ahead  of  the 
car,  close  «lough  to  the  track  for  his  proximity 
to  dialtenge  attention  (not  so  close,  however,  as 
to  be  within  the  line  of  danger),  and  tbat  the 
car  wag  gnining  upon  him,  and  that  the  street 
was  'somewhat  crowded — held,  first,  It  was  not 
negligence  under  the  circumstances  not  to  have 
checked  tbe  speed  of  the  car  before  the  actnal 
emergency  had  arisen;  secondly.  It  was  Incum- 
bent oa  the  motorman,  under  the  circnm  stances, 
to  prepare  for  emergencies  by  turning  off  his 
current  and  winding  the  alack  out  of  his  brake, 
and  the  failure  to  do  the  latter  was  negligence. 

4.  From  the  fact  that  the  car  was  not  stop- 
ped within  the  space  within  which  It  was  pos- 
sible to  stop  it,  there  arises  an  inference  tbat 
tbe  motorman  was  not  as  prompt  or  as  ener- 
getic as  it  was  possible  for  a  motorman  to  be, 
and  this  inference  overcomes  the  statement  of 
witnesses  that  the  motorman  did  all  that  was 
{KMsible  to  stop  the  ear. 

Nlcholls,  O.  J.,  and  Monroe,  J.,  dissenting. 

(Syllabos  by  the  Court.) 

•BShsulag  4eDM  June  1^  IMS. 


Appeal  from  Flrit  Jodldal  District  Oomt, 
Parish  of  Caddo;  Alfred  DUUngfaam  Land. 

Jndge. 

Action  by  Mattle  Orisman  and  others 
against  the  Shreveport  Belt  Railway  Com- 
pany and  others.  Jadgment  for  plalntlfCs, 
and  defendants  appeaL  Affirmed. 

William  Henry  Wise  and  Edward  Beverly 
Hemdon,  for  appellanti.  Holbert  A  Barret,, 
for  appeUeea. 

PR0V08T7,  J.  The  defendant  companies 
operate  the  street  electric  railway  system  of 
tbe  clt7  of  Shreveport  James  P.  Crlaman 
was  ran  over  and  killed  by  one  of  th^  cars, 
and  his  widow  and  the  tutor  of  his  minor 
son  bring  this  suit  In  damages  for  his  deatb> 
and  for  tbe  sufferings  he  underwent. 

The  circumstances  of  the  accident  are- 
these:  The  deceased  was  on  horseliack,  go- 
ing In  the  same  direction  as  the  fatal  car,  to 
tbe  right  of  the  motorman,  not  so  dose  to  the 
track  as  to  be  within  the  line  of  danger,  but 
dose  enough  -to  Indnce  the  motorman  to- 
sound  tbe  gong  In  order  to  warn  him  of  tbe 
approach  of  tbe  car.  How  far  he  was  ahead 
of  the  car  when  attention  was  first  attracted 
to  their  Juxtaposition  is  Tariously  estimated 
by  tbe  witnesses,  some  placing  bim  parallel, 
and  some  90  feet  ahead.  From  tbe  evldeiufr 
aa  a  whole,  we  gather  that  be  was  ahead  of 
tbe  car,  and  tbat  It  was  gaining  niKm  him. 
When  he  had  reached  a  pcdnt  20  feet  fn»n 
the  line  that  would  be  formed  by  projecting, 
across  the  path  of  the  car  the  near  sidewalk: 
of  the  cross-street  ahead,  which  was  Hni^ 
phy  street,  his  horse,  by  a  sadden  movement 
to  the  left,  went  upon  the  track  10  to  IK  feet 
ahead  of  the  car,  and  the  car,  despite  the  ef- 
forts of  tbe  motorman  to  atop  it,  ran  opofr 

He  was  thrown  upward,  and  he  fell  to  the 
side  of  the  car,  fracturing  his  skull  In  the 
fall.  Also  one  of  his  legs  was  run  over  by 
tbe  car.  The  horse  was  thrown  to  tbe  ground, 
tbe  front  platform  of  tbe  car  passed  over- 
blm,  and  the  front  track  pushed  bira  along 
tbe  ground  antll  the  car  came  to  a  stop. 
When  the  car  was  backed  from  over  him- 
be  rose  and  walked  off,  not  serionsty  injur- 
ed. Crisman  himself  was  found  to  be  un- 
conscious. He  died  about  four  boors  after- 
wards, wittioat  having  regained  consckiw- 
ness. 

Plaintiffs  allege  ne^lgence  on  the  part  of 
the  defendant  companies  In  the  following  re- 
spects: (1)  That  in  approaching  the  Murphy 
street  crossing,  where  the  accident  occurred, 
tbe  motonpan  should  have  bad,  and  did  not 
have,  bis  car  under  control,  current  off,  and 
slack  out  of  bis  brake,  i:eady  for  any  em^ 
gency.  (2)  That  the  speed  of  the  car  was 
excessive,  (3)  Tbat  the  motorman  was  not 
competent  (4)  That  be  did  not  see  Chris- 
man  in  time  to  atop  the  car.  (6)  Tiia.t  the 
car  was  not  properly  equipped  with  fenden- 
and  aafegDardik 
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VetealbaxtM  phad  ttie  general  denial,  and 
specially  that  Orlaman  was  Intoxicated,  and 
by  hit  gron  carelessneK  and  negUgence  con- 
tcttnited  to  tiie  acddeat 

The  tbeoty  Hut  Orlnnan  was  under  tba 
Influence  ot  Ibtnor,  and  vaa  ncbw  witii  tba 
car,  and  tried,  with  tbe  fooUuidlneu  of  a 
drunken  man,  to  cut  acroM  Oie  patli  of  tba 
car,  fidls  In  tbe  ppesentee  of  tbe  dear  dla- 
proof  of  tba  dnmltenneaB.  Nor  Is  bla  getting 
iB  the  pattamy  of  the  car  ebargeable  as  nc^ 
llgence.  The  car  tracks  on  Teas  avenue, 
where  tbe  acddent  occurred,  are  not  set 
apart  from  the  rest  of  the  atreet;  In  fact; 
nothing  marks  the  pathway  of  the  care  ex- 
cept the  rails  laid  flnsb  wltb  tbe  surface; 
tbe  street  Is  one  thoroughfare,  with  pave- 
ment contUmona  from  curb  to  curb,  saving 
the  double  car  tracks .  In  the  center  flush 
with  the  surface.  Tbe  street  was  as  free  to 
Oilaman  as  to  the  car,  apart  from  bis  ob- 
llgatftm  to  yield  the  road  to  tbe  mechanically 
propelled  and  more  ponderous  and  unwieldy 
poblle  Tehic1&  His  riding  near  the  track 
was  not  negllgettc^  so  long  as  he  kept  with- 
out the  line  of  danger. 

What  cansed  him  to  deriato  is  not  clesr, 
bat  we  hate  no  sufficient  reason  to  believe 
that  be  voluntarily  put  himself  across  the 
path  of  tbe  car.  We  think  that  the  most 
piansible  theory,  the  one  that  will  come  near- 
est to  recondUng  the  widely  Taiylng  state- 
meints  of  tbe  witnesses,  Is  that  a  buggy  with 
a  lady  In  it  coming  tomrds  him  caused  him 
to  deviate  towards  the  track,  and  that  the 
motorman  seeing  him  do  so  sounded  the 
corns  violently,  and  that  at  this  tbe  horse 
became  Mgtatened  and  unmanageeble,  and 
went  upon  tbs  tnek,  and  could  not  be  In- 
duced to  get  off  in  tinw  to  avoid  tbe  od- 
Uskm.  The  witnesses  pretty  wen  agree  that 
at  the  mommt  of  tlie  coUiedon  tbe  horse  was 
nnmanageable  and  would  not  get  out  of  the 
pathway  oC  tbe  car,  despito  the  efforts  of 
tbe  rider  with  be6Is  and  arms  to  urge  blm  to 
do  so. 

Comhiig  to  the  dlscussloo  of  tbe  aU^;ed 
uegUgmice  of  the  defendants,  we  put  aside 
at  once  the  allegations  respecting  the  locus 
In  QUO,  the  speed  of  tiie  car.  tbe  inattmition 
of  tbe  motorman,  and  the  absraoe  of  a  fend- 
er. 

Bicept  the  statement  of  the  motorman 
t&at  *the  street  was  somewhat  crowded  at 
the  time,**  we  find  nothing  going  to  show 
anything  epefdsl  about  the  intersection  of 
Texas  avenue  and  Hutphy  street  why  the 
speed  of  the  cars  should  be  checked  there 
any  more  than  at  any  other  erosstais  In  the 
built-up  portion  of  tbe  dty- 

Tbe  car  iras  not  being  run  at  negligent 
speed.  Tbe  current  bad  been  turned  off  180 
feet  back  In  pasi^ng  another  car  going  In 
tbe  opposite  •  direction  on  the  other  -trnck 
4long8lde  to  the  1^  of  the  motorman,  and 
bad  not  been  returned;  and  tb0  grade  was 
flscenffing  at  tbe  rate  of  I^/t  feet  per 
100  feet.  What  was  tbe  actmd  speed  can- 


not  be  ftRived  at  fmm  the  statements  of  the 
wttDeases,  which  vary  from  8  to  2S  miles. 
Adopting  the  statement  of  tbe  witness  Levin- 
son,  based  on  an  experiment  made  for  the 
pu^ose  of  forming  an  estimate,  the  speed 
was  about  8  miles  an  hour.  We  wUl  say, 
bowever,  that  this  witness  Is  the  snpeiln- 
tendmt  of  the  d^endant  companies,  and  la 
evidently  strongly  enlisted  on  the  side  of 
the  defendants,  and  that  we  adopt  his  state- 
ment simply  for  the  want  of  anything  more 
reliable  to  go  1^. 

The  erldence  shows  concln^ely  that  the 
motorman  was  attoitive,  that  he  sounded 
the  gong  as  a  warning  to  Orlaman  riding 
alongside  of  tlie  track,  and  that  he  sounded 
thei  gfmg  iKomptiy  and  violenfly  as  soon  as 
Grisman  deviated  towards  the  track. 

The  evidence  shows  also  that  the  ordinary 
t&oAet  has  been  found  to  do  more  barm  than 
good,  and  Is  bring  discarded,  and  that  there 
Is  being  adopted  in  Its  jdace  a  contrivance 
such  as  the  car  In  question  was  provided 
with,  or  aomethlDg  approximately  like  it. 

Coming  to  the  Incompetency  of  the'motor* 
man,  we  find  that  he  was  a  young  man  18 
years  and  1  month  old,  5  feet  8  toctaes  tall, 
and  weighing  between  126  and  130  pounds, 
who  20  days  before  had  entered  the  sorrlce 
of  tbe  defendants— a  raw  hand;  tbat  after 
the  acddrait  be  went  into  the  car  uid  sat 
down,  unnerved,  so  that  the  conductor  had 
to  take  charge  of  tbe  car  and  baA  it  from 
over  tbe  horse. 

Selativdy  to  what  should  be  tbe  age  and 
weight  of  a  man  to  qualify  him  to  serve  as 
motwrnan,  four  superintendents  of  the  dec- 
trie  street  raltway  systems  of  different  cities 
were  examined  as  witnesaes  in  tbe  case. 
Three  of  these  testify  positive  to  the  im- 
portance of  tbe  age  qoafifleattoii.  fixing  the 
lowOT  limit  at  20  years;  one  testifiss  tint 
thwe  Is  no  ddhilte  age  requirement  Th^ 
divide  on  the  importance  to'  be  attached  to 
weight,  two  saying  that  a  motorman  should 
weigh  at  least  160  pounds,  and  two  tbat 
wel^t  Is  immaterial. 

It  would  hardly  do,  we  think,  tor  this 
court  to  undratake  to  prescribe  tbe  weight 
and  height  of  motormen,  under  the  penalty 
of  negligence  to  the  railway  oompanlea;  but 
age  Is  a  different  thing.  The  law  takes  age 
Into  consideration,  and  txvM  at  21,  when  a 
man  shall  be  considCTed  sufficiently  matnre 
to  be  Intrusted  with  tbe  managonent  of  Us 
own  affairs,  and  we  find  these  snperlutend- 
ents.  out  of  their  experience  attributing  to 
age  great  Importance. 

The  Intrusting  of  this  car  to  a  man  so 
young  and  toexperienced  was  neglM^ence  on 
the  part  of  the  d^endant  companlsa,  and 
the  qnestlon  must  be  whether  between  this 
tnoompetoicy  of  tbe  motorman  and  the  In- 
jury tiiere  was  any  causal  connection. 
.  Having  found  tbat  the  sttnatton  was  not 
such  as  to  require  tbe  checking  df  tbe  car, 
alao  that  the  current  bad  been  turned  oK,  al- 
so the  motorman  ■  was  not 
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hare  to  consider,  In  tracing  tbia  cansal  con- 
nection, what  elae  a  full^  quallfled  motor- 
man  would  probably  have  done  tbat  tbls 
young  man  did  not  do. 

From  bis  own  statement  we  conclude  that 
be  did  not  bare  the  slack  out  of  bis  brake. 
He  says:  "When  I  saw  him  get  closer  to 
the  track  he  was  between  ten  and  fifteen 
feet  from  the  track,  the  outside  rail.  Then 
he  commenced  getting  up  closer,  and  I  saw 
we  would  run  Into  him,  and  tried  to  check 
the  car.  I  was  about  10  or  15  feet  when  I 
saw  he  was  likely  to  cross  there.  I  already 
bad  the  current  off,  end  commenced  taking 
off  the  slack."  Thus  It  appears  that  he  "com- 
menced taking  off  the  slack"  only  when  ho 
"tried  to  stop  the  car."  Therefore  he  had 
not  taken  It  off  up  to  the  moment  of  actnal 
emergency.  True,  he  says  be  began  taking 
off  the  slack  as  soon  as  he  saw  Crlsman 
deviate,  and  that  at  that  moment  Crlsman 
was  between  10  and  15  feet  away  from  the 
track;  but  this  would  place  Crlsman  near- 
er to  the  curb  than  to  the  track,  since  the 
street  was  less  than  20  feet  wide  from  track 
to  curb,  and  all  the  witnesses  agree  that 
Crteman  was  near  the  track,  In  fact,  so 
close  that  the  question  Is  whether  he  was 
not  within  the  line  of  danger,  and  the  same 
motorman  in  bis  report  to  the  defendant  com- 
panies says  that  Crisman's  horse  came  up- 
on the  track  by  a  sudden  morement— "Shied" 
upon  it 

As  Crlsman  rode  near  the  track,  slightly 
ahead  of  the  car,  the  Immlnency  of  the  dan- 
ger was  not  such  as  to  necessitate  the  check- 
ing of  the  car,  but  it  was  certainly  such  as 
to  make  It  obrlonaly  prudent  to  resort  to 
sncb  precautions  as  turning  off  the  current 
and  winding  the  alack  oat  of  the  brake  in 
order  to  be  as  ready  as  possible  for  emer- 
gencies. 

The  motorman  did  the  former— whether 
specially  with  reference  to  Crlsman  is  im- 
material—but he  failed  to  do  the  latter,  and 
his  failure  In  that  regard  is  another  point 
on  whlcb,  we  think,  negligence  has  to  be 
imputed  to  the  defendant  companies,  his 
employers,  responsible  for  his  conduct. 

On  the  point  of  whether  the  current  should 
have  been  reversed,  we  think  the  testimony 
preponderateEt  against  the  advisability  of 
that  measure  under  the  circumstances. 

Notwithstanding  that  several  witnesses  say 
that  tbe  motorman  was  prompt,  and  that  he 
did  all  that  could  be  done  to  stop  the  car, 
we  find  that  the  car  was  not  stopped  as 
promptly  as  was  possible.  One  of  the  super- 
intendents referred  to  above  says  that  a  car 
should  be  stopped  within  60  feet,  and  anoth- 
er that  it  should  be  stopped  In  from  20  to  50 
feet  Now,  the  car  tiaveled  a  distance  of 
64  to  79  feet  before  coming  to  a  final  stop. 
We  arrive  at  these  figures  by  adding  togeth- 
er the  following  distances:  10  to  16  feet 
distance  Crlsman  was  ahead  of  the  car;  10 
to  20  feet,  distance  from  point  of  c<^llBi<ni 
to  Uvrphy  street;  80  feet;  width  of  Mnrptay 


street;  0  feet,  width  of  far  sidewalk;  and 
S  feet  distance  attained  by  the  front  end  of 
the  car  beyond  the  property  line  on  the  far 
side  of  Murphy  street  Now  tbe  superin- 
tendents, in  their  said  estimate  of  the.  space 
required  for  stopping  a  car,  have  reference 
to  a  car  with  brake  loose  and  current  on,  and 
going  full  speed  upon  a  level  track;  whereas 
in  the  Instant  case  the  current  had  been  cut 
off  180  feet  back,  and  the  car  was  moving 
up  a  1i/t  per  cent  grade,  and  from  the 
time  of  the  collision  had  a  prostrate  horse  un- 
der its  front  platform  serving  as  a  bumping 
post  and  full  opportunity  had  been  afforded 
for  taking  the  slack  out  of  the  brake.  In 
the  hands  of  a  more  competent  motorman, 
then,  tbe  car  would  presumably  have  been 
stopped  in  less  than  50  feet  whereas  in  tbe 
hands  of  this  young  man  it  ran  to  a  distance 
of  64  to  79  feet.  Either  tbe  young  man  was 
not  as  prompt,  or  he  was  not  as  energetic, 
as  a  fully  qualified  and  more  compet»t 
motorman  presumably  would  have  been. 

The  question  remains,  however,  whether, 
considering  tbe  speed  of  the  car  and  the 
short  space  of  10  to  IS  feet  within  which  to 
stop  it,  the  casualty  could  have  been  avoid- 
ed even  by  the  most  efficient  motorman.  If 
it  could  not,  the  shortcomings  of  the  mo- 
torman were  not  the  cause  of  the  accident 
and  tbe  defendants  are  not  responsible.  In- 
stances are  cited  in  the  record  where,  under 
circumstances  well-nigh  as  desperate,  when 
a  fatal  outcome  seemed  as  Inevitable,  a  se- 
rious result  was  averted  by  the  efficiency  of 
the  motorman;  and  the  mind  hangs  In  doubt 
whether,  had  the  slack  been  out  of  the  brake, 
and  that  modicum  of  greater  promptness,  or 
of  greater  energy,  been  used  which  would 
have  brought  the  car  to  a  stop  within  a  few 
feet  less,  or,  in  other  words,  which  would 
have  checked  the  Impetus  of  the  car  by  that 
much  more,  the  fatal  result  might  not  havfr 
been  avoided— Crlsman  might  not  have  been 
let  off  with  a  mere  harml^  bumping. 

That  doubt  must  be  resolved,  we  think, 
against  defendants.  The  presumption  Is  tiiat 
had  the  motorman  been  competent  the  slack 
would  have  been  out  of  the  brake,  and  tbls 
modicum  of  greater  promptness  or  energy 
would  have  been  used,  and  Crlsman  would 
have  had  that  much  better  chance  for  hla 
life;  and,  problematical  as  that  chance  was, 
defendants  could  not  deprive  him  of  It  and 
the  presumption  Is  that  by  employing  tiiis 
incompetent  motorman  they  did  so.  The  de- 
fendants, who  for  their  own  profit  put  in 
motion  a  dangerous  agency  by  which  the  life 
of  a  human  being,  a  citizen,  a  father  and  a 
husband,  has  been  taken,  must  be  held  to  a 
strict  acconntablllty,  and,  so  holding  them, 
tbey  are  re^onalble  for  the  death  of  Crte- 
man. 

Tbe  burden  of  proof,  both  aa  to  negligence 
and  as  to  causal  connection,  rests  on  tbe 
plaintiffs,  but  they  have  discharged  same 
when  tbey  bave  shown  that  by  the  fault  of 
the  defendants  In  emptying  an  incompetent 
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motorman  the  deceased  waa  deprlTed  of  a 
cbance  for  Us  life— problematical  though  that 
chance  waa— which  presumably  be  would 
have  had  If  the  motorman  had  berai  more 
competent. 

The  petltlim  of  tbe  widow  charges  dam* 
ages  as  follows:  For  bnrlal  expenses,  etc., 
$146;  for  betng  deprived  of  the  support  and 
maintenance  of  ber  hoeband  (who  was  earn- 
ing 190  to  9120  per  month  at  the  time  of  his 
death),  and  for  being  deprlTed  of  his  com- 
imnionship,  $10,000.  The  minor  sues  for  the 
pain,  agony,  and  sufFerIng  endured  by  his 
father  while  be  lingered  between  life  and 
death;  also  for  being  deprived  of  his  care, 
Instruction,  protection,  etc.— ?10,000. 

The  deceased  was  49  years  old,  a  strong, 
TlgoroQS,  healthy  man,  In  perfect  health  at 
the  time  of  his  death.  He  was  a  mechanic 
and  builder  and  contractor,  and  earned  from 
$4  to  95  a  day.  During  his  life  he  provided 
comfortably  for  his  family,  but  laid  aside 
notbing*  so  that  he  left  no  estate.  The  wid- 
ow Is  42  years  old,  and  Is  now  dependent 
upon  her  personal  exertions  for  a  Uvellbood, 
having  no  property.  The  mlnw  la  IS  years 
old. 

Tbe  jury  allowed  94.646  to  Mrs.  Klattle 
Crlsman,  and  9300  to  the  minor,  Bobert  Per- 
cy Crlsman. 

The  allowance  to  the  minor  was,  we  take 
It,  for  the  pain  and  stiflering  of  the  deceased 
In  the  four  hours  that  Intervened  between 
the  accident  and  his  death.  Defendants  eon- 
tend  that  deceased  became  Insensible  In- 
Btantaneously,  and  that  consequently  no  dam- 
ages can  be  recovered  on  tbls  head.  Tbe 
facta  are  as  tcStowB:  Crbnnan,  by  the  Im- 
pact of  the  car,  was  thrown  upward,  and 
be  fell  to  the  pavement  He  was  heard  to 
exclaim.  *'0h  Lordf  After  the  accident  be 
was  found  to  be  unconscious,  with  his  sknll 
fractured  and  his  leg  crushed.  While  on  the 
ground  he  was  heard  to  groan.  He  was 
taken  at  once  to  the  Charity  Hospital  near 
by.  It  was  fonnd  that  the  occipital  bone  had 
received  a  stellated  fracture,  and  that  the 
bone  was  pressing  upon  the  cerebellum;  also 
that  the  part  of  the  upper  right  jawbone  In 
which  the  teeth  are  Imbedded  was  broken 
and  loose.  Tbe  operation  of  trepanning  was 
performed,  and  the  leg  amputated  below  the 
knee.  On  account  of  the  Imperfect  and  diffi- 
cult breathing,  described  as  "stertorous,"  and 
In  Tlew  of  the  fact  that  the  patient  was  un- 
conscious and  motionless,  no  aneesthetic  was 
administered.  During  tbe  operation  he  vom- 
ited. After  the  operation  his  breathing  im- 
proved, and  he  was  able  to  move  bis  head 
and  hands,  and  he  also  sighed  or  moaned. 
He  remained  unconscious,  however,  until  his 
death  at  10  o'clock  the  same  night,  four 
hours  after  the  accident.  Dr.  Randall  Hnnt, 
tbe  surgeon  In  charge  of  the  Charity  Hos- 
pital, who  attended  to  tbe  case  and  perform- 
ed the  operation,  gives  it  as  his  positive  opin- 
ion that  the  sense  of  feeling  In  tbe  wounded 
man  was  not  dead,  and  tiiat  he  endured  pain 
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during  bis  unconsdousnesB.  Dr.  J.  C.  Eagan, 
called  as  an  expert  by  defendant,  seems  to 
doubt  the  correctness  of  this  opinion,  but  be 
does  not  commit  himself  to  the  contrary 
view.  Being  asked.  "Would  you  say.  Doctor, 
that  a  moan  tv  sigh  or  groan  under  the  cir- 
cumstances related  to  you  here  would  In- 
dicate suffering?"  He  answered,  "According 
to  my  Impression,  it  would;  but  it  simply  Is 
an  impression."  Espedally  tbe  vomiting 
while  the  operation  was  going  on,  Dr.  Hunt 
would  take  to  have  been  a  reliable  sign  of 
the  persistence  of  sensation.  It  is  not  for  us 
to  follow  these  gentlemen  Into  tbe  reasons 
they  give  for  their  opinions,  nor,  we  imagine, 
would  the  learned  dissertation  of  Dr.  Hunt 
on  the  subject  of  subconsciousness,  however 
clear  and  interesting  In  itself,  be  of  any 
service  here;  suffice  for  us  to  consider  the 
preponderance  of  the  evidence,  and  It  is  to 
Ibc  effect  that  tbe  wounded  man  continued 
to  endure  pain. 

Plaintiffs  and  eppellera  have  flied  in  this 
court  an  answer  praying  for  an  Increase  of 
the  amount  allowed  by  the  jury,  especially 
to  the  minor.  The  estimatiou  of  the  money 
value  of  tbe  pain  and  suffering  of  a  human 
being  Is  a  matter  for  which  there  can,  in 
the  uature  of  things,  be  no  fixed  rule.  Courts 
are  not  in  the  habit  of  allowing  a  very 
large  amount  In  cases  Into  which  there  en- 
ters no  element  of  punishment  or  of  example. 
Defendants,  on  the  other  hand,  ask  a  reduc- 
tion of  the  verdict  Under  the  circumstances 
of  the  case,  we  should  not  feel  Justified  to 
change  tbe  verdict 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  judgment  appealed  from  be 
affirmed. 


NIOHOIXS,  a  J. 
lent 


and  MONBOB.  3^  dis- 


(UO  La.  649) 


No.  u,m. 

STATE  V.  BBLL.» 


CSupreme  Court  of  Louisiaua.    June  8,  1908.) 

CRIMINAL  LAW— APPEAL— BILL  OF  BXCBP- 
TIONS— RIGHT  TO  OOUNSBL. 

1.  Where  tbe  trauacript  of  appeal  Id  a  crim- 
inal case  wntatns  no  formal  bill  of  exception, 
□0  aasignmeut  of  wrors,  and  there  Is  no  error 
patent  upon  the  face  of  tbe  record,  the  judg- 
ment appealed  from  will  be  affirmed. 

2.  If  the  defendant  in  such  case  has  been 
Improperly  denied  the  assistance  of  counsel  In 
the  trial  court,  the  fact  should  be  made  to  ap- 
pear by  motion  for  new  trial  and  bill  ot  excep- 
tioQ.  In  the  absence  of  these,  and  of  proof  to 
the  contrary,  it  will  be  preBomed  that  he  was 
properly  represented. 

(Syllabus  by  the  Court) 

Appeal  ttom  Seventeenth  Judicial  District 
Court,  PariBfa  of  Vermilion;  Minos  T.  Oordy, 
Jr.,  Judge. 

Dan  Bell  was  convicted  of  aaaault  with 
Intent  to  kill,  and  appeals.  Affirmed. 
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8.  P.  Watts,  for  appellant  Walter  Otdim, 
Atty.  Gen.,  and  3.  Ntison  QveeoA,  Dlat.  Atty. 
(Lev^s  Gulon,  of  counsel),  toe  the  State. 

MONBOB,  J.  Defendant,  liaTtng  been  con- 
victed of  "cnttliv  witb  a  dangenms  veapon. 
with  Intent  to  kill  and  mnrder,"  and  sen- 
tenced to  Imprisonment  at  herd  labor,  has 
appealed  to  tbts  oourt  It  appears  flut, 
through  bis  connael,  he  moved  for  a  new 
trial  on  the  ground  that  he  was  tried  under 
the  name  of  Dan  Bell,  when,  as  a  matter  of 
fact,  his  name  Is  Daniel  Alfred  Bell;  that  he 
reserved,  but  did  not  write  ont  and  cause 
to  be  signed,  a  bill  of  exception,  to  the  over- 
ruling of  this  motion,  and  that  he  then, 
through  his  counsel,  upon  the  same  ground, 
filed  a  motion  In  arrest  of  judgment,  which 
was  also  overruled. 

In  the  brief  submitted  by  bis  counsel  to 
this  court  It  Is  said  that  he  was  forced  to 
trial  without  benefit  of  connael.  The  record, 
howevcor,  contains  no  formal  Mil  of  excep- 
tion, and  shows  affirmatively  that  he  was 
represented  by  counsel  when  arraigned;  tiiat 
he  announced  himself  ready  for  trial  when 
his  case  was  called;  and  that  he  was  r^re- 
sented  by  counsel  In  the  motions  for  new 
trial  and  in  arrest  of  Judgment,  as  also  when 
called  up  for  sentence,  and  In  flie  motion  for 
appeal. 

If  he  desired  to  have  the  action  of  the  dis- 
trict court  In  refusing  the  new  trial  reviewed, 
he  should  have  preserved  that  rii^t  by  means 
of  a  formal  bill  of  exception,  signed  by  the 
Jndge.  If.  at  any  stage  of  the  proceedings, 
he  was  Improperly  denied  the  assistance  of 
counsel,  that  ftict  should  have  been  made  to 
appear  hy  motion  for  new  trial  and  bill  of 
exertion. 

The  record  does  not  support  the  suggestion 
that  he  was  so  dented,  and,  In  the  absence 
of  proof  to  the  contrary,  It  will  be  presumed 
that  he  was  properly  represented.  State  t. 
ZIord,  30  La.  Ann.  867. 

There  being  no  formal  bill  of  exception  In, 
and  no  error  apparoit  upon  the  face  of,  the 
record,  no  relief  can  be  aCTorded.  State  v. 
Powers,  52  La.  Ann.  1254,  27  South.  ft&4; 
State  T.  Napoleon,  104  La.  164,  28  South.  072; 
State  V.  Washington,  104  La.  443.  29  South. 
55,  81  Am.  St.  Bep.  141.  The  Judgment 
pealed  from  Is  accordingly  afllrmed. 


(11!)  u.  660} 

No.  14,535. 
HOWABTH  V.  POBTB.* 
(Saprane  Court  of  Lotiigiana.    March  16* 
190S.) 

APPEAL-RKVIBW— FINDING  OP  JURY. 

1.  This  case  was  one  sounding  in  damages 
for  personal  iDjuries,  It  presents  only  a  ques- 
tion of  fact,  as  to  which  the  jury  found  nnani- 
moosly  against  the  plaintiff. 

2.  It  is  only  where  error  is  manifest  that  this 
Court  will  set  aside  the  verdict  of  a  jury,  in  a 

'Rthnrlng  denied  lane  IS,  Ud 


case  involving  exclusively  a  qnesttai  of  fact 
after  the  same  liaa  received  the  sanction  and 
approval  of  the  trial  judge. 
(Syllabus  by  the  Court.) 

Appeal  from  CSvll  District  Court,  Parish  of 
Orleans;  Ttiomas  C.  W.  Ellis,  Judge. 

Action  by  Martha  Howarth,  wife  of  Lee 
Morgan,  i^lust  Albert  Porte.  Judgment  for 
defendant.  PlaintlfC  appeals.  Affirmed. 

Colin  McBae  Selph  and  Ediito  N.  White* 
more  <Merrick  &  Lewis  and  Philip  Oensler, 
Jr.,  of  counsel),  tor  appellant  William  Beed 
Mills  Whitney,  for  appellee. 

BLANCHARD,  J.  Plaintiff,  who  la  a  mar- 
ket gardener  Uvtaig  In  the  suburbs  of  the  City 
of  New  Orleans,  was  in  her  wagon,  with  a 
number  of  other  people,  going  to  view  a 
Carnival  procfflsion  on  Monday  night,  Febm* 
ary  18,  1901. 

She  lived  In  the  upper  part  of  the  City  and 
was  going  down  St  Charles  avenue  on  the 
evening  in  gnestlon  between  6  and  6:30 
o'clock.  It  was  then  dark. 

She  claims  tiiat  while  driving  along  the 
avenue  her  wagon  was  run  Into  by  the  milk 
cart  of  the  defendant,  driven  furiously,  with 
the  result  that  she  suffered  severe  pbytfcal 
Injuries  and  her  wagon  was  damaged. 

She  sues  tar  96,000.00  damages,  which 
amount  covers  compensation  for  her  own  In- 
juries, medical  attention,  damage  to  wagon 
and  loss  of  time  from  her  business. 

The  defense  was  a  general  denial  and  the 
plea  that  defendant  was  not  the  party  who, 
or  whose  cart,  collided  with  plalnturs  wagon. 

Trial  by  jury  was  asked  by  plaintUC  and 
had.  The  verdict  of  the  Jury  was  unan- 
imously In  favor  of  the  defendant 

The  trial  Jndge,  In  written  reasons  as- 
signed for  ovm-nling  a  motion  for  new  trial, 
declares  the  verdict  of  the  Jury  found  ample 
support  In  the  evidence  adduced,  and  that 
ttie  oI»N  set  up  by  defendant  was  established 
beyond  a  doubt 

From  the  verdict  and  Judgment  based 
thereon,  plaintiff  appeals.  ' 

Ruling—The  case  Is,  undonbtedly.  wHh  the 
defendant. 

The  aKM  Bet  up  by  him  Is  estabUdked. 
The  evidence  shows  that  while  there  was  a 
collision  of  wagons  on  the  evening  In  ques- 
tion, resulting  In  Injury  to  plalntift  and  dam- 
age to  her  wagon.  It  was  not  the  defendant 
who  was  driving  the  milk  cart  which  collided 
with  her  wagon.  She  was  mistaken  in  her 
belief  that  he  was  the  man  responsible  for 
the  Injury  done  to  her. 

Some  man  other  than  defendant  and  some 
cart  other  than  his,  ran  Into  the  plalntUTs 
wagon. 

The  testimony  does  not  make  dear  who  tbe 

other  man  was. 

In  tbe  darkness  of  the  evening  and  the  ex- 
citement Incident  to  the  colliirion,  plalntUE. 
and  those  of  her  witnesses  who  Identifled  de- 
fendant as  the  man,  may  well  have  been  bon- 
esUy  mistaken.  ^  j 
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Defendant  swears  poslttvely  he  was  not 
the  man,  and  varionB  witnesses  posltiTely 
testify  to  his  presence  elsewhere  between  six 
and  seven  o'clock  on  the  evening  In  ques- 
tion. 

These  witnesses  were  able  to  fix  npon,  or 
Identify,  the  particular  evening  by  reason  of 
the  fact  that  it  was  the  M<Htda7  preceding 
Mardl  Gras. 

Judgment  affirmed. 


(uo  i4L  est) 

No.  14.183, 

STTCCESSION  OF  MILLBB  v.  MANHAT* 
TAN  LIFE  INB.  CO.  et  al.* 

(Snpreme  Coort  at  Loaisiana.    May  11,  190BJ 

UFB   INBOKANCB  POUOT— ASSIONUBNT— VA- 
LIDITT— PROVISION  TOR  WIFB-CONSID- 
BRATION— DATION  BN  PAXBUENT. 

1.  Hie  validity  of  the  BBBignment  of  a  life 
insurance  poller  Is  to  be  determined  by  the  law 
of  the  place  where  the  assignment  Is  made,  and' 
not  by  the  law  of  the  place  where  the  policy 
was  issued  or  the  insurance  la  payable.  Ilie  In- 
surance contract  and  the  assignment  are  two 
distinct,  separate  contracts. 

2,  The  taking  oat  of  life  insurance  In  favor 
of  a  third  person  may  constitute  a  sttpolatioa 
ponr  antral,  but  the  aaalcDment  of  a  poU<7  al- 
ready taken  out  is  an  ordinary  contract  between 
the  assignor  and  the  assignee. 

8.  A  husband,  who,  In  order  Co  provide  for  bis 
wife^  traotfus  to  her  a  wdlcy  whtdi  he  had 
theretofore  taken  ont  on  Els  own  life,  payable 
to  his  executors,  administratOTB,  or  assigns, 
woold  not  seem  to  be  exercising  a  liberality, 
bat  to  be  discharging  the  obligation  tiiat  resta 
nooa  every  husband  to  make  proviidon  for  his 
wife  for  the  time  after  his  death;  but  thle  ob- 
ligation to  make  provision  for  the  wife  Is  not  a 
legal  or  perfect  obligation,  and  is  not  clsssable 
la  any  one  of  the  four  categories  Into  which 
the  Code  has  divided  natural  obligations.  It  is 
therefore  a  purely  moral  obligation,  and,  since 
Uie  Code  denies  any  legal  operation  to  purely 
moral  obligations,  it  cannot  serve  as  a  conrid- 
eration  for  an  onerous  contract.  A  transfer  of 
property  (in  this  case  a  life  Insurance  policy) 
by  the  husband  to  the  wife  In  satisfaction  of  it 
to  fhorefore  not  an  onetons  cmtract,  bat  a  do- 
nati<m,  and,  aa  sndi,  subject  to  the  rnlea  of 
form  prescnbed  for  donatloDS. 

4.  'uiia  obligation  of  the  husband  to  make 

Srovision  for  the  wife  for  the  time  after  his 
eath  is,  besides,  subject  to  the  uncertain  con- 
dition of  the  predecease  of  the  husband,  and  foe 
this  additional  reason  is  not  such  a  debt  as  may 
eerre  as  a  iendtlniate  can^e,  within  the  meaning 
of  article  2440,  Rev.  Civ.  Code,  tor  a  dation 
en  paiement  by  husband  to  wlfew 
.  (SyllabaB  by  the  OonrL) 

Appeal  from  Civil  District  Oonrt,  Fftrlsli  of 
Orleans;  Thomas  CL  W.  Sills,  Judge. 

Action  by  the  succession  of  Henry  Miller 
against  the  Manhattan  Ufe  Insurance  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Robert  John  Maloney,  for  appellant.  Din* 
kelsplel  &  Hart,  for  appellee  Insuraace  Co. 
Bernard  Tltche  and  Bernard  McCloskey  (Rob- 
ert L,  Tnllio,  of  counsel),  for  appellee  Annie  & 
Miller. 


•Rehearing  denied  Judb  S,  IMS. 
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PHOVOaTT,  J.  Henry  Miller,  tbe  admin- 
istrators of  whose  succession  bring  this  suit, 
took  out  Insurance  to  the  amount  of  $fi,000 
on  Ms  own  life  In  the  defendant  Insurance 
company  In  favor  of  "his  administrators, 
executors,  and  assigns,"  and,  after  be  had 
paid  10  yearly  premiums  of  f247,  assigned 
the  policy  to  his  wife,  without  consideration, 
unless  It  was  In  satisfaction  of  the  obllgn- 
tlon  that  rests  upon  the  husband  to  make  pro- 
vision for  his  wife  for  the  time  after  his 
death.  The  administrators  of  his  succession 
claim  that  this  assignment  was  a  donation 
to  the  wife,  and  was  null,  because  not  made 
In  the  form  prescribed  by  law  for  donations 
Inter  vivos;  and  they  ask  that  the  defendant 
company  accoant  to  tbcm  for  the  amount  of 
the  policy.  The  Insurance  company  has 
paid  the  amount  of  tbe  policy  to  Mrs.  Miller, 
but  on  the  condition  that  she  will  return  the 
money  In  case  tbe  present  suit  Is  decided  In 
favor  of  plaintiffs,  and  It  has  exacted  a  bond 
for  the  falthfol  performance  of  the  agree- 
ment Mrs.  Miller  and  tbe  insurance  com- 
pany are  made  defendants,  and  the  insur- 
ance company  has  called  In  warranty  the 
surety  on  the  bond.  The  lower  court  rejected 
plaintiffs^  demand,  and  they  have  appealed. 

It  is  not  denied  that  this  policy  was  an  In- 
corporeal right;  nor  that  the  rule  of  our  law 
Is  that  the  donation  of  an  Incorporeal  right 
must,  under  pain  of  nullity,  be  made  by  au- 
thentic act  Civ.  Code,  art  1536.  And  It  Is 
not  claimed  that  the  assignment  was  made 
by  authentic  act  But  it  Is  contended,  as  a 
first  defense,  that  thla  assignment  is  not 
am«iable  to  c/ia  laws,  but  Is  goyemed  by 
the  laws  of  the  state  of  New  York,  and  la 
valid  according  to  the  laws  of  that  state. 

The  assignment  was  made  long  after  the 
Insurance  contract  It  was  a  contract  be- 
tween Miller  and  his  wife,  entered  Into  at 
the  place  of  their  domicile,  in  Louisiana. 
The  Insurance  contract  between  Miller  and 
the  Insurance  company  and  this  assignment 
between  Miller  and  bis  wife  are  not  a  single 
contract  but  two  distinct,  separate  contracts. 
Granting  that  the  insurance  contract  Itself  Is 
a  New  York  contract,  governed  by  the  laws 
of  the  state  of  New  York,  as  In  fact  It  is. 
since  the  parties  so  agreed,  the  consequence 
does  not  follow  that  the  assignment  also  is. 
The  Insurance  contract  was  Intended  to  gov- 
ern the  relations  between  the  company  and 
the  holders  of  the  policy,  but  not  the  relations 
between  the  assignor  and  assignee  of  the 
policy.  "  It  did  not  undertake  to  prescribe  to 
whom  Miller  should  make  the  assignment, 
nor  by  what  form  of  contract  he  should 
make  It— whether  by  sate  or  donation— nor 
to  regulate  his  capacity  and  that  of  his  as- 
signee to  enter  Into  contractual  rdatlons 
with  each  other;  and  these  are  the  very 
questions  in  controversy  here.  We  'think  the 
contract  between  Miller  and  his  wife  must 
be  held  to  be  governed  by  the  laws  of  Louis- 
iana, the  place  of  tbelr  domicile  and  of  the 
contract  "The  validity  of  tlie  asslgnmenti' 
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of  a  policy  of  life  Inaurance  "la  to  be  de- 
termined by  the  law  of  the  place  where  the 
asBignment  was  made,  aod  not  by  the  law  of 
the  place  where  the  policy  was  Issued  or  the 
insurance  payable."  19  Am.  &  Eng.  Ency. 
(2d  Ed.)  p.  00.  Incorporeal  rights  follow  the 
person  of  the  owner,  and  the  ralidl^  and 
effect  of  their  transfer  Is  governed  by  the 
law  of  the  place  where  the  transfer  takes 
place.  22  Am.  &  Eng.  Esicy.  (2d  Ed.)  p.  laiS. 
This  rnle  Is  not  challenged  In  the  hoet  of 
cases  cited  by  the  learned  counsel  for  Mrs. 
MUIer.  Those  cases  would  be  In  point  If  the 
controrersy  here  were  between  the  company 
and  die  claimants  of  the  policy,  bat  the  com- 
pany In  this  case  Is  nothing  more  than  a 
stakeholder.  Prltchard  t.  Norton,  106  IT. 
S.  124,  27  L.  Ed.  104,  for  instance,  was  a 
salt  between  the  obligor  and  obligee  mi  a 
bond.  One  of  these  cases,  howeTar— that  of 
Hallgarten  t.  Oldham,  135  Mass.  1,  46  Am. 
Rep.  43^calls  for  special  notice.  As  quoted 
by  counsel,  it  appears  to  be  directly  In  point 
Analysis,  however,  shows  it  not  to  be  so.  It 
was  a  case  Involving  the  question  of  tbe  suf- 
ficiency vt  delivery  as  against  creditors  resi- 
dent at  the  sltaa  of  the  property  in  con- 
troversy. The  property  had  been  sold,  but 
had  not  been  delivered,  otherwise  than  by 
the  transfer  of  the  rec^pt  of  the  warehouse 
In  which  It  was  stored.  At  the  place  of  the 
transfer  of  the  receipt  tills  was  sufficient  de- 
livery, as  against  the  creditors  of  tbe  vendor; 
at  the  place  of  the  situs  of  the  property,  it 
was  not;  and  the  question  was  as  to  which 
law  should  govran.  As  a  matter  of  protec- 
tion to  local  creditors,  and  ou  the  principle 
that  the  right  resides  in  every  sovereignty  to 
regulate  property  foond  within  Its  Jurisdic- 
tion, tbe  court  held  that  the  law  of  the  sitos 
of  the  property  governed.  Evidently  the  case 
bears  no  analogy  to  the  present  caee. 

Our  conclusion  Is  that  the  aaslgoment  of 
the  policy  was  a  Louisiana  contract,  to  be 
governed  by  the  law  of  Louisiana. 

What  would  have  been  the  situation  If  the 
insurance  company  had  paid  tbe  money  un- 
condltionaUy  to  Mrs.  Miller  before  notifica- 
tion of  the  Infirmity  of  her  title  is  a  ques- 
tion that  need  not  be  ctmsldered,  since  It 
would  be  merely  a  moot  question  in  the  case. 

Anticipating  that  this  first  defense  might 
not  hold,  the  learned  counsel  of  Mrs.  Miller 
makes  the  further  contention  that  donations 
made  by  means  of  a  stipulation  poor  antral 
are  not  subject  to  the  roles  of  form  prescribed 
by  the  Code  for  ordinary  donations,  and  that 
the  assignment  of  this  policy,  taken  In  con- 
nection with  the  original  contract,  was  such 
a  stipulation  pour  autruL  Miller,  it  Is  said, 
took  out  this  policy  on  tbe  ere  of  his  mar- 
riage. Intending  It  for  the  benefit  of  his  fu- 
ture wife,  and  did  not  then  make  It  payable 
to  her  only  because  she  at  that  time  did  not 
yet  have  an  insurable  Interest  In  his  life,  and 
possibly,  also,  from  a  feeling  of  delicacy,  the 
lady  not  being  yet  his  wife;  that  afterwards 
he  neglected  the  matter  until  the  seeds  of 


disease  growing  within  him  adnumlahed  him 
of  the  necessity  of  putting  Into  execution  his 
antenuptial  design.  Granting  that  such  was 
the  intention,  tbe  case  Is  not  one  where  the 
will  can  be  taken  for  the  deed.  The  fact  re- 
mains that  Miller  took  out  the  policy  In  his 
own  name,  and  kept  it  nnda  his  ezcloslve 
control,  as  port  of  his  estate,  for  the  ajwce 
of  10  years,  during  which  time  he  bad  the 
legal,  If  not  even  the  moral,  right  to  dispose 
of  it  as  he  saw  fit  The  transfer,  in  connec- 
tion with  the  point  here  under  discussion, 
must  be  dealt  with  as  It  such  Intention  had 
not  existed.  As  hereinabove  attempted  to  be 
shown,  it  was  a  separate  and  Independent 
contract  from  the  insurance  contract  The 
latter  was  a  stipulation  poor  antral,  bat  the 
assignment  was  simply  the  transfer  of  an  In- 
corporeal right 

Another  defense  la  that  the  assignment 
was  not  a  donation,  but  an  onerous  contract, 
and  therefore  that  It  vtslb  not  subject  to  tbe 
rules  of  form  prescribed  for  donations.  Tbe 
husband  made  It,  It  is  said,  in  satisfaction 
and  discharge  of  his  obligation  to  make  pro- 
vision for  fala  wife  against  the  time  when 
he  should  no  loi^r  be  there  to  support  ha; 
that  Is,  after  Us  death. 

This  defense  would  seem  to  be  borne  out 
by  the  facts.  Miller  would  seem  to  have 
been  impelled  to  make  the  assignment  not 
so  much  by  a  spirit  of  liberality  as  by  a 
sense  of  his  duty  towards  his  wife.  At  the 
time  of  making  It  he  told  the  notary  that 
he  had  already  provided  tcx  his  daughter, 
and  that  he  thought  It  was  right  he  should 
provide  for  his  wife,  and  that  he  wanted  to 
make  tbe  assignment  for  that  purpose. 
There  wonid  seem,  also,  to  be  a  great  deal 
of  good  sense  in  tbe  contention  that  a  hus- 
band who  Insures  bis  life  In  favor  of  his 
wife,  or  who,  happening  to  have  already  in- 
sured his  life,  transfers  the  policy  to  his 
wife,  tor  the  purpose  of  providing  for  her 
for  the  time  after  his  death,  does  not  exer- 
cise a  liberality,  but  simply  discharges  an 
obligation.  With  the  advent  of  life  Insur 
ance,  tbe  making  of  such  provision  lies  vrith- 
in  the  reach  of  every  husband  and  l^thw; 
and  the  court  may  take  Judicial  cognizance 
of  tbe  foct  that  the  making  of  such  provi- 
sion has  already  become,  or  Is  at  all  events 
fast  becoming,  part  of  the  morals  and  cus- 
toms of  oar  iteople— so  much  so  that  the  hus- 
band and  father  of  to-day  would  consider 
himself  recreant  to  bis  duty.  If,  not  having 
otherwise  already  provided  for  his  wife  and 
children,  he  did  not  seek  to  make  provision  for 
them  by  Insurance  in  one  or  other  of  Its  very 
numerous  forms.  To  say  that  a  husband  or 
father  who  does  this  exercises  a  mere  liberal- 
ity, appears  to  ns  to  put  an  entirely  wn»g 
construction  upon  the  situation.  He  may  be 
acting  at  great  personal  sacrifice,  and  under 
the  compulsion  of  a  ston  sense  of  duty,  and 
to  say  to  him  that  he  la  dohig  tt  mer^  be> 
cause  he  wants  to  be  liberal  sounds  almost 
like  mockery.  In  France  It  Is  the  unaal- 
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mons  Bentbnent,  "With  the  one  dlasent  of  Lau- 
rent, that  what  1b  done  or  glToi  in  satigfBC- 
tton  of  a  moral  obligation  1b  not  a  donation. 
2  Troplong,  Don.  Bntre  TlfB,  H  1070,  107S* 
1075;  3  Demolombe,  Dml  Bntre  Vlfli  et  Test 
II  30,  38,  39,  42;  Fnzler-Hennann.  art  981, 
notes  35,  37,  88,  4a  Contra.  Laurent  T.  12, 
No.  855. 

But  onr  Oode^  art  1757,  draws  sharply  the 
line  between  men  moral  obllgattons  and 
such  as  It  calls  "natural  obligations,"  and 
denies  to  the  former  not  only  a  right  of  ac- 
tion, but  also  "any  legal  operation";  and  it 
proceeds  to  dasslfy  natural  obligations  Into 
four  distinct  categories,  In  none  of  which 
could  we  pUtce  this  moral  obligation  of  the 
husband.  Therefore,  If  we  were  to  let  thU 
moral  obligation  of  the  linsband  serre  aa  the 
conMderatlon  of  an  onerous  contract  we 
should  be  going  counter  to  the  plain  iwoTi- 
■ioo  of  the  Code,  since  we  should  be  gMug 
to  this  obligation  a  legal  operation,  when  the 
Code  expressly  says  it  can  have  none. 

But  granting,  argumentl  gratia,  that  un- 
der our  Code  a  moral  obligation,  as  contradla- 
tingnlBhed  from  a  natural  obligation,  may  be 
allowed  legal  opwatlon  to  the  eztrat  of  serr- 
Ing  as  a  consideration  for  the  transfer  of 
property,  and  granting  that  Miller  made  this 
transfer  in  satisfaction  of  the  moral  obliga- 
tion that  rested  on  him  to  provide  for  his 
wife,  there  is  anotho-  obstacle  in  the  patli  ot 
the  learned  counsd  for  Bfn.  Ullter;  and  that 
is  the  prohibition  against  husband  and  wife 
entolng  Into  onerous  contracts  with  each 
other. 

But  says  tbe  learned  couns^  there  are 
exceptlona  to  this  prohibition;  article  2446 
mentions  sereial,  and  these  are  not  the  only 
ones,  but  are  i^ven  merely  by  way  of  illus- 
tration, and  a  transfer  is  permitted  wben- 
evex  there  exlstB  a  legitimate  cause.  And 
lo  It  Is,  but  la  this  moral  obligation  a  legiti- 
mate causa,  within  the  meaning  of  article 
2446^  even  conceding  that  under  our  Code  a 
moral  obUgation  can  be  the  consideration  of 
an  onmuB  contract?  A  moment's  reflec- 
tion will  show,  we  think,  that  it  Is  not  The 
Code  prohibits  onerous  contracts,  but  per- 
mits dations  en  palement  where  there  exists 
a  legitimate  cause.  Brldently  what  is  meant 
here  by  a  "Intimate  cause"  is  a  debt  As 
to  this,  says  BJ^rcadfi,  all  tbe  authors  are 
agreed.  Comm.  art  1685,  C.  N.:  ^The  ch> 
cunutances  under  which  transfers  of  prop- 
erty are  permitted  between  the  spouses  are 
tiMMB  where  the  contract  has  less  the  char- 
acter  of  a  sale  properly  so  called  Uian  of  a 
forced  paymwt"  The  question  is,  there- 
fore, whether  this  obligation  was  at  the  time 
of  the  transfor  a  debt  by  Miller  to  his  wife. 
Svi<!^tly  It  was  not  Granting  aU  that  can 
possibly  be  claimed  for  It  toiler  was  not  un- 
der any  obligation  to  pay  or  glvev  then  and 
there,  or  at  any  time  dnrlng  his  life,  to  his 
wife,  anything  In  discha^  of  this  obliga- 
tion; and  she,  on  her  part,  had  no  tight  to 
claim  or  ask  that  anything  be  paid  or  given 


to  her  during  the  life  of  bvt  husband.  The 
obligation  was  to  provide  support  for  after 
death,  and  not  to  pay  or  give  anything  to  the 
wife  during  life.  There  was  no  obligation  to 
enrich  her  dnrlng  his  life.  There  was  no  ob- 
ligation to  take  out  of  his  own  estate  and 
put  into  hers  any  of  his  property.  Besides, 
the  obligation,  such  as  it  was,  was  subject 
I  to  the  condition  of  the  predecease  of  the  hus- 
band—an uncertain  event— and  until  the  hap- 
pening of  that  condition  there  was  nothing 
due  as  a  debt  sasccptible  of  valid  payment 
Until  then  the  obligation  was.  for  all  pur- 
poses of  payment  to  the  wife,  suspended; 
and  the  Code  Is  express  that  what  Is  due 
under  a  suspensive  condition,  dependent  up- 
on an  uncertain  event  is  not  due,  and  can- 
not form  the  consideration  of  a  payment 
"It  Is  considered  that  a  thing  has  been  paid, 
when  not  due.  If  the  payment  was  made  by 
virtue  of  &n  agreement,  the  eflCect  of  which 
is  suspended  by  a  condition,  the  event  of 
which  Is  uncertain."  Article  2808. 

Our  conclusion  Is  that  the  transfer  was  not 
an  onerous  contract  and  that  such  being 
the  case,  it  was  subject  to  the  forms  pre- 
scribed by  law  for  donations,  and  was  null 
for  nonobservance  of  these  forms. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Jud^ent  appealed  from  be 
set  aside,  and  that  Mrs.  Harriett  Miller  Ma- 
loney  and  Henry  H.  Maloney,  Joint  adminis- 
trators of  the  succession  of  Henry  Bfiiller, 
deceased,  have  Judgment  against  the  Man- 
hattan Ufe  lusnzance  Company  of  New  Tork 
in  the  sum  of  $4,770,  with  5  per  cent,  per 
annum  Inte^st  thereon  from  tiie  12th  day  of 
February,  1900,  and  the  costs  of  this  suit, 
with  the  right  reserved  to  claim  of  the  said 
company  the  further  sum  of  $230,  amount 
held  back  on  account  of  discrepancy  In  the 
age  of  Hairy  Miller,  deceased.  And  It  Is 
further  ordered,  adjudged,  and  decreed  that 
the  said  company  have  judgment  against 
Mrs.  Annie  S.  MUIer  and  Charies  C.  Hart* 
well,  in  solldo,  in  the  like  sum  of  |4,770,  and 
like  interest  and  costs. 


(110  La.  058) 

No.  14,184. 
MARKS  v.  OERMANIA  SAY.  BANK.* 
(Supreme  Court  of  Loimlana.  April  13,  1903.) 

UARRtBD  WOMAN— NONRESIDENT-CHANGB  07 
DOMICILE— EVIDBNCB. 

1.  It  is  settled  juriaprudence  in  Loniaiaaa  that 
laws  rcsulnting  the  priTilegea  and  preacriblug 
tlie  disabilities  of  married  women  are  "person- 
al" statutes,  pm-ely  domicillftry  In  character, 
and  do  not  operate  to  the  benefit  of  married 
women  domiciled  dsewhere  than  In  Loulsiaaa. 

2.  Stated  in  its  toiefest  f<Hm,  a  change  of 
domicile  la  acctHupllshed  lar  a  change  of  res- 
idence to  a  new  place  coupled  with  the  ammua 
manendi. 

3.  While  a  man's  act  in  r^latorlng  himself 
and  wife  at  hotels  as  of  a  certain  place  may  be 

'Rebearlng  denied  June  29,  1903. 
^  1^8e«  Huband  ui4  Wtle,  TOt  M>  Out.  Die  U 
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inBofficIeDt  in  ftselt  to  faetea  apon  him  ackuowl* 
edgment  of  domicile  there,  repeated  regiBteringB 
of  that  kind  tbrongh  two  or  three  yean  time, 
and  never  once  aa  of  another  place  (aubseguent- 
ly  claimed,  from  intereeted  motives,  to  be  ilia 
domicile),  are  strong  linlu  in  the  chain  of  facts 
and  cirenmatances  going  to  eatablish  intention 
to  malte  the  place  of  declared  residence  his  dom- 
icile. 

4.  Continnous,  unintempted  declarations,  ea- 
ppciallj-  at  times  not  suspicious,  accmnpanied  by 
the  tact  of  residence,  the  removal  of  personal 
property  and  the  exercise  of  political  rights 
estnbli^  a  change  of  domicile. 

Bi*eaux,  3.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleaus;  Fred  D.  King,  Judge. 

Action  by  Anna  Marks  against  the  Ger- 
manla  SavlDg  Bank,  judgment  for  plaintitC, 
and  defendant  appeals.  Beversed. 

Back,  Walshe  &  Back,  for  appellant 
BoatDra>,  Dodds  &  Boatner,  McEnery,  Dodds 
&  Boatner,  and  foBter,  Milling,  Godcbaux  ft 
Ssndera,  for  appellee^ 

BLAJiCHABD.  J.  Plaintiff  sues  to  be  de- 
clared the  owner  of  certain  securities  alleged 
to  be  held  by  the  defendant  bank,  and  prays 
for  a  decree  condemning  the  bank  to  snr- 
render  the  same  to  her,  or.  In  default  of  so 
doing,  to  pay  ber  the  sum  of  958,000.00,  aver- 
red to  be  the  value  of  the  secnrltleB. 

She  la  a  married  woman— tbe  wife  of  Abra- 
bam  F.  Marks.  She  avers  th^  resldaice  to 
be  the  City  of  New  Orleans. 

She  declares  she  sues  by  authority  of  the 
court,  her  husband  having  refused  his  tia- 
thorlzatlon. 

The  substantial  averments  of  her  petition 
are:— 

That  as  testamentary  heir  of  her  first  hus- 
band, Jacob  Feitag,  abe  acquired  a  large 
amount  of  property,  a  part  of  which  consist- 
ed of  the  securltlea  sned  for,  and  whlcb  she 
describes,  being  negotiable  bonds  of  certain 
corporations  domiciled  In  the  City  of  New 
Orleans,  and  of  the  par  value  of  fM,300.00. 

That  the  bonds  In  question  were  in  ber 
possession  and  under  ber  control  at  tbe  time 
of  her  marriage  to  A-  F.  Marks,  and  after 
her  marriage  to  bim  she  retained  tbe  admin- 
istration of  her  separate  estate.  Including  the 
bonds  aforesaid. 

Tbat  defendant  bank,  a  Louisiana  corpora- 
tion, whose  domicile  is  In  New  Orleans,  came 
Into  the  unlawful  possession  of  the  bonds  on 
or  about  August  1,  189ti,  without  any  con- 
sideration therefor  to  her  and  without  ber 
knowledge  or  consent— her  Information  be- 
ing that  it  received  the  same  as  security  for 
a  loan  made  to  her  husband. 

That  her  husband  was  without  right  or  an- 
thorlty  to  pledge  her  separate  property,  nn- 
der  ber  control  and  administration,  to  secure 
a  debt  of  his  own;  that  such  pledge  was 
void;  that  the  officers  of  tbe  bank  well  knew 
the  bonds  were  not  the  property  of  her  hus- 
band, that  they  were  her  property,  and  were 
aware  that  he  was  without,  right  or  antbor> 
Ity  to  pledge     dlipose  of  tbem. 


That  under  the  Louisiana  law  the  wife  Is 
prohibited  from  binding  herself  for  the  pay- 
ment of  any  debt  of  tbe  husband,  contracted 
before  or  during  the  marriage,  and  tbat  the 
pledge  of  her  property  to  the  bank  by  her 
husband  (tbe  bank  being  aware  tbe  bonds 
were  hers)  came  within  tbe  said  prohibition 
and  Is  void. 

That  as  soon  as  she  was  Informed  the  bank 
bad  possession  of  the  bonds  and  claimed  to 
hold  the  same  in  pledge,  she  demanded  the 
restoration  thereof  to  -her,  and  warned  the 
bank  not  to  dispose  of  the  same. 

That  the  bank,  notwltlistanding  this  de- 
mand and  warning,  refused  to  surrender  the 
bonds  to  ber,  and  baa,  she  learns,  sold  and 
disposed  of  the  same  for  Its  own  benefit 
and  account 

Defendant,  In  Its  answer,  gives  the  history 
of  Its  acquisition  as  pledgee  of  the  bonds 
and  avers  Its  possession  of  the  same  to  have 
been  lawful  and  In  good  faith,  and  without 
knowledge  of  plaintitTs  alleged  owneratiip; 
that  the  loan  of  |55,O0O.00  which  it  made  to 
A.  F.  Marks  was  an  ordinary  transaction  of 
commercial  business,  made  in  dne  coarse, 
and  predicated  upon  the  faith  of  his  pos- 
session and  apparent  ownership  of  negotia- 
ble secarities  payable  to  bearer,  and  which 
were  d^radted  by  hfm  at  Kcntity  for  the 
loan. 

It  then  sp^Iallj  denies  that  the  plaintiff, 
at  before  or  subsequent  to  tbe  date  of  the 
loan  to  A.  F,  Marks,  was  a  resident  of,  or 
domiciled  in  Louisiana,  and.  In  this  connec- 
tion, it  is  charged  that  her  allegation  of  a 
Louisiana  domicile  was  made  for  tbe  pur- 
pose of  claiming  the  benefit  of  the  statute 
law  of  Louisiana,  which  forbids  married 
women  from  becoming  responsible  for  the 
debts  of  tbeir  husbands,  or  of  the  marital 
community,  and  which  equally  forbids  tbe 
pledge  of  their  separate  property  for  mdi 
debte. 

The  bank  then  avers  that  plalnttfT  and 
her  husband  were,  at  the  time  of  the  trans- 
actions out  of  which  this  suit  has  arisen, 
citizens  of  and  domiciled  In  either  the  State 
of  Mississippi,  or  the  State  of  New  Tork. 

It  then  sets  up  that  the  statutes  of  Louisi- 
ana enacted  for  the  protection  of  married 
women  are  special,  personal  statutes  intend- 
ed to  apply  within  the  State  only  and  for 
tbe  benefit  of  married  women  in  the  State; 
that  no  such  law,  whether  statutory  or  com- 
mon, obtains  In  either  Mississippi  or  New 
Tork;  that  under  tbe  laws  of  those  Stetes 
married  women  possess  and  enjoy  the  same 
legal  capacity  with  regard  to  pledging,  mort- 
gaging, or  disposing  of  their  property,  or 
contracting  debts,  or  becoming  security  for 
tbe  debts  of  their  husbands,  or  third  per- 
sons, as  Is  possessed  and  enjoyed  by  a  per- 
son wt  furia;  and  tbat  plalntiiTB  knowledge 
of  ber  husband's  possession  of  the  bonds 
sued  for,  and  of  the  use  he  made  of  tbe 
same,  and  her  consent  tfamt<^  bind  ber,  as 
to  third  -penojo.  In  Hie  aua^  maniKr  and 
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to  the  mme  extent  that  any  parson  <rf  full 
capacity  and  onrestricted  powe«  of  dl^o- 
sltloD  would  be  bonnd. 

The  court  •  qua  decided  the  issue  thus 
I'atsed  In  favw  ot  the  i^lntlff  and  from  this 
adverse  Judgment  defendant  prosecntec  this 
appeaL 

Opinion. 

This  action  Is  predicated  upon  artide  2398 
or  the  CItU  Code,  which  declares  that  the 
wife,  whether  a^arated  in  property  from 
her  husband,  or  not  a^arated,  cannot  bind 
herself  for  him.  nor  conjointly  with  him,  for 
debts  contracted  by  him  before  or  during  tb.e 
marriage. 

It  is  settled  Jurisprudence  In  this  State 
that  laws,  such  as  the  one  Just  referred  to, 
regulating  the  privileges  and  prescribing  the 
disabilities  of  married  women  are  "personal" 
statutes,  purely  domiciliary  In  character,  and 
do  not  operate  to  the  benefit  of  married  wo- 
men domlcUed  elsewbea^  than  in  Louisiana. 
Augusta  Ins.  Go.  v.  Morton,  3  La.  Ann.  417; 
Hyman,  Licbtensteln  &  Co.  v.  Schlenker  & 
HlTBch,  44  La.  Ann.  108,  10  South.  623;  Baer 
Bros.  V.  Terry,  105  Id.  480,  29  South.  886; 
itoberts  t.  Wilkinson,  5  La.  Ann.  372. 

The  qnestlcm  of  domicile,  tbo^fore,  la 
cmdaL 

If  the  plaintiff  were  a  Louisiana  wife  dur- 
ing the  year  1898.  at  the  time  the  busi  jss 
dealings  between  her  husband  and  the  bank, 
of  which  she  complains,  took  place,  she  may 
invoke  the  protection  of  Civ.  Code,  art  2398, 
provided  the  facts  of  the  case  bring  It  with-  • 
in  the  scope  or  reach  of  that  law. 

If,  on  the  other  hand,  she  were  not  a 
Louisiana  wife,  if  she  and  her  husband  were 
not  then  domiciled  in  Louisiana,  if  their 
domicile  were  In  either  the  State  of  Missis- 
sippi, or  the  State  of  New  York,  as  avened 
by  defendant  she  may  not  invoke  the  shield 
of  the  Louisiana  law  referred  to. 

Under  the  laws  of  Mlsslsalppi  there  la  no 
prohibition  against  a  married  woman  pledg- 
ing or  mortgaging  her  property  for  the  bene- 
fit of  her  husband,  or  to  secure  his  debts,  nor 
restriction  upon  h&e  rtghte  to  give  her  prop- 
erty to  him  for  the  purpose  of  Its  being  so 
used;  and  in  that  State  the  pledge  of  the 
separate  property  of  a  married  woman  for 
the  benefit  of  her  husband,  or  to  secure  hla 
debts,  and  whether  pledged  by  her,  or  by 
bim  with  her  consent  Is  valid  and  legally 
binds  her  and  her  separate  property  so  pledg- 
ed In  the  same  manner  and  to  tlie  same  ex- 
tent as  If  she  were  unmarried  and  In  all  re- 
spects a  person  of  full  capacity  to  contrart 

The  .same  is  true.  In  fill  respectB,  of  the 
State  of  New  York.  There  the  "wife"  re- 
mains tmt  i«m  hi  all  things  rdative  to  prop- 
erty rights.  She  may  make  Mmtracts  and 
sue  and  be  sued  as  any  other  person.  See 
Domestic  Relations  Law  (being  chapter  48, 
p.  3934,  of  the  General  Laws  of  New  York) 
art  111,  H  20,  21,  25.  26-for  which  siee  Ses- 
ahm  lAwt  ot  Nev  York  for  1896,  pu  216,  c 
272.  . 


And,  It  would  seem,  the  New  York  wife 
may  even  have  a  domicile  different  from  that 
of  her  husband.  See  In  the  Matta  of  Flor- 
ence, 64  Hun,  328,  7  N.  Y.  Supp.  578;  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  voL  10,  p.  33. 

The  trial  Judge  held  the  Marks— husband 
and  wife — to  have  been  domiciled  in  Louisiana 
in  the  year  1898,  and  that  Mrs.  Marka^  as  a 
LoulslaDa  wife,  could  invoke  the  protection 
of  the  Louisiana  statutes. 

We  are  not  able  to  concur  with  our  learned 
brother  in  this  conclusion. 

The  pledge  of  the  bonds  to  the  defendant 
bank  took  place  in  the  early  part  of  August, 
1898.  The  Marks  (both  of  them)  were  then 
in  New  York  and  the  loan  of  money  was  ef- 
fected by  letter  and  telegrams—Marks,  the 
husband,  drawing  his  draft  for  the 
000.00,  with  the  securities  attached,  which 
draft  the  bank  paid. 

We  hold  it  to  be  established  by  a  full  pre- 
ponderance of  evidence  that  Marks  and  wife 
were  not  domiciled  in  Louisiana  in  the  year 
1898,  nor  at  any  time  from  the  end  of  that 
year  to  July,  1900,  when  the  present  suit  was 
filed,  nor  since,  so  far  as  the  record  shows. 

Abraham  F.  Marks  and  Anna  B.  Feltag 
were  married  in  the  CI^  of  New  York  on 
September  30, 1897. 

Marks,  the  husband,  was  at  the  time  a 
young  man  28  years  of  age.  He  had  lived 
always  in  New  Orleans  at  the  home  of  his 
f&ther,  Ferdinand  Marks,  and  for  some  years 
prior  to  his  marriage  was  engaged  in  the 
general  insurance  bnslness  In  New  Orleans, 
associated  with  bis  father  under  the  firm 
name  of  Ferdinand  Maries  St  Son.  He  never 
had  any  other  dwelling  place  in  New  Orleans 
than  the  home  of  his  father. 

There  is  that  In  the  record  which  reveals 
that  the  father  was  averse  to  the  marriage; 
that  over  its  prospect  estrangement  between 
himself  and  his  son  developed;  and  that  this 
estrangement  became  permanent  by  tbe  con- 
sum  mation  of  the  marriage. 

The  son  left  the  paternal  domicile  In  the 
summer  or  early  antumn  of  1897,  and  at  or 
about  the  same  time  the  Arm  of  Ferdinand 
Marks  &  Son  was  dissolved— the  father  con- 
tinuing the  business  alone  and  alone  liquidat- 
ing the  affairs  of  the  old  firm. 

The  son,  A.  F.  Harks,  went  to  New  York 
and  there,  as  stated,  married  the  plaintiff  on 
the  30th  of  September.  1897.  From  that  day 
to  this,  certainly  to  the  end  of  the  year  1900, 
he  has  remained  a  citlsen  of  New  York.  And 
if  not  of  New  York,  then  of  Mississippi,  as 
will  appear. 

It  seems  certain  that  from  and  after  the 
date  of  his  marriage,  certainly  from  and  after 
tbe  close  of  tbe  year  1897,  he  ceased  to  be  a 
citizen  of  Louisiana;  be  has  never  Hved  in  the 
State;  has  never  had  a  home  of  an  eetabllsb- 
mmt  there  or  local  habitation;  has  not  been 
In  business  thwe;  and  whenever  In  thti  State 
it  has  been  as  a  temporary  sojourner,  stop- 
^ng  at  first  <me  botel  and  then  another,  al- 
myn  going  bade  to  New-  Yottu^  .  i 
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The  lady  he  married  was  a  widow.  Her 
first  bosband  was  Jacob  Pelta^.  He  died  In 
December,  1892,  at  Ocean  Springs,  Jackson 
County,  Mississippi.  He  with  his  wife  had 
lived  there  for  years  before  his  death, 
though,  formeiiy,  they  bad  lired  in  New 
Orleans. 

Ocean  Springs  was  their  domicile.  Feltag 
roted  there;  his  only  eetabllshment  was 
there.  He  was  a  man  of  means  and  dying 
withOQt  children  left,  by  last  will,  all  of  his 
property,  wherever  situated,  to  his  wife,  An- 
na E.  Feltag  (bom  Turner). 

The  place  of  confection  of  his  will  was 
Jackson  County,  Mississippi,  and  In  It  he  de- 
clared himself  a  resident  of  that  County, 

The  will  was  probated  on  the  petition  of 
the  wife  In  Jackson  County,  She  alleged 
herself  to  be  a  resident  of  that  County. 

I^ater  a  copy  of  the  proceedings  was 
brought  to  Louisiana,  the  Succession  of  Ja- 
cob Feltag  was  opened  in  the  courts  of  the 
City  of  New  Orleans,  the  will  and  its  Mis- 
sissippi probate  recognized,  and  the  widow 
sent  Into  possession  of  all  his  Louisiana  prop- 
erty as  universal  legatee  under  the  will. 
This  was  In  January,  1893.  She  maintained 
her  reddence  and  domicile  at  Ocean  Springs, 
and  was,  therefore,  a  citizen  of  Mississippi  at 
the  time  of  ber  marriage  to  A.  F.  Marks  in 
1897. 

Since  their  marriage,  this  husband  and 
wife  have  had  no  other  permanent  establish- 
ment than  that  of  the  wife  at  Ocean  Springs. 
They  were  not  wont  to  live  there,  but  occa- 
sionally repaired  thither  and  sometimes  re- 
mained weeks  at  a  time.  At  other  places, 
even  In  New  York.  VxT  stopped  at  botels 
for  the  most  part 

The  marriage  In  New  York  was  a  very 
quiet  affair.  No  one  appears  to  have  been 
present  except  two  female  witnesses,  doubt- 
less called  In  by  the  officiating  clergyman, 
who  was  an  Episcopalian  minister,  and  who 
was  a  stranger  to  the  contracting  parties. 

They  repaired  to  the  church,  or  parsonage 
of  the  minister,  and  were  married  there. 

The  law  of  New  York  requires  the  clergy- 
man, or  magistrate,  before  solemnizing  a 
marriage,  to  ascertain,  among  other  things^ 
the  residence  of  each  party,  and  declares  that 
unless  the  facts  he  Is  to  inquire  about  are 
personally  known  to  him  he  must  require 
them  to  he  proved,  and  for  this  purpose  may 
admiulster  an  oath  to  and  examine  the  par- 
ties, which  examination  is  to  be  reduced  to 
writing  and  subscribed  by  the  persona  exam- 
ined. 

And  he  Is  to  give  a  certificate  of  marriage 
to  the  parties,  in  which  he  is  required  to 
state,  among  other  things,  the  name  and 
place  of  residence  of  each  party. 

Provision  Is  made  for  the  presentation  of 
this  certificate  to  the  clerk  of  the  city  or  town 
in  which  the  marriage  is  solemnized,  or  In 
which  elthCT  party  resided  at  the  time  of 
the  maiTlage,  w  resides  when  the  certificate 
Is  presented,  and  the  clerk  is  required  to  eo* 


ter  upon  a  book,  among  other  things,  t^e 
name  and  place  of  residence  of  the  persan 

married. 

When,  therefore,  A.  F.  Marks  and  Mrs. 
Feltag  appeared  before  the  New  York  clergy- 
man and  requested  to  be  married,  and  be 
made  Inquiry  as  to  who  they  were  and  where 
residing,  they  gave  their  names  and  declared 
the  Cambridge  Hotel,  New  York  City,  to  be 
their  residence,  and  be  so  entered  It  <m  the 
certificate. 

And,  later,  due  report  of  the  marriage  was 
made,  as  the  law  required,  to  the  Department 
of  Health,  and  there  It  was  entered  on  the 
pabllc  records,  giving  the  residence  of  the 
contracting  parties  at  the  Cambridge  Hotel. 

The  plaintiff  admitted  on  the  witness  stand 
that  a  certificate  of  the  marriage  was  given 
her,  but  she  could  not  produce  It  because  of 
the  fact  that  it  was  In  ber  bank  box  1q  New 
york. 

While  she  explains,  anerU  the  declaration 
of  theh'  residence  at  the  Cambridge  Hotel, 
that  they  were  only  temporarily  stopping  at 
the  hotel,  It  Is  significant  that  th^  were 
not  claiming  to  be  residents  of  New  Orleans, 
or  of  any  other  pJace  than  New  Yoi^  and 
suggests  Intention  or  desire  to  be  considered 
residents  of  New  York,  and  intention  la  one 
of  the  elements  going  to  establish  domicile. 
To  state  It  In  Its  briefest  form,  a  change  of 
domicile  is  accomplished  by  a  change  of  resi- 
dence to  a  new  place,  combined  with  the 
animtM  manendi. 

After  the  ceremony  the  parties  returned  to 
the  Cambridge  Hotel  and  within  a  few  days 
thereafter  the  husband  paid  a  visit  to  New 
Orleans  "to  inform  his  father  of  the  mar- 
riage," as  the  wife  tells  us.  But  the  estrange- 
ment between  father  and  son  continued,  .per- 
haps was  Increased  by  the  Information  of  the 
marriage,  since  It  appears  that  It  was  Just 
then,  or  just  following  his  visit,  that  the 
formal  dissolution  of  the  firm  of  Ferdinand 
Marks  &  Son  was  publicly  announced. 

Marks  very  soon  rejoined  his  wife  In  New 
York,  and  they  made  a  bridal  trip  to  Euroije, 
returning  in  December,  1887,  to  New  York, 
from  whence  they  went  to  New  Orleans  and 
then  to  Ocean  Springs,  where  they  spent  the 
Christmas  Holidays.  In  January,  1S98,  they 
were  back  again  in  New  York,  and  on  the 
13th  of  that  month  Marks  was  elected  Vice 
President  of  the  Manhattan  Fire  Insurance 
Company,  and  established  an  office  at  & 
Cedar  street,  New  York. 

To  accomplish  this  election  of  Vice  Presi- 
dent he  had  to  become  a  holder  of  stock  In 
the  Company  and  this  holding  he  acquir- 
ed. Other  than  this  connection  with  the  In- 
surance Company  he  had  no  other  employ- 
ment, save  that  In  the  latter  part  of  January 
he  began  speculating  on  the  stock  maricet  of 
New  York,  in  which  he  continued  fM'  the 
greater  part  of  the  year  1808. 

He  began  his  peculations  first  throngh  tbe 
boose  of  Daniel  Odell  &  Ca,  changing  imtes 
to  tbe  house  of  Prlc^  McGwiolck  ft  Co^  to 
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-whom  be  owed  large  sums  for  margflns  on  ' 
his  varlouB  venturea,  and  to  secure  wblch  he 
made  large  deposits  of  securitteB.  His  wife 
knew  of  these  speculations  and  assisted  him 
in  them  by  letting  him  hare  eecurltiea  be- 
longing to  her  to  marglii  Us  accounts  wltb 
the  aforesaid  firm. 

The  money  he  borrowed  from  defendant 
bank  was  used  In  his  speculations.  It  went 
into  the  hands  of  Price,  McCormlck  &  Co. 
His  losses  were  considerable;  he  was  un- 
able, in  consequence,  to  redeem  the  securi- 
ties be  bad  pledged,  and,  hence,  this  suit 

Shortly  after  forming  his  connection  with 
the  Manhattan  Insurance  Company,  Marka 
made  a  southern  tour  in  its  Inteivst. 

He  does  not  appear  to  have  maintained 
this  connection  very  long.  He  sold  hLs  stock 
and  gave  up  the  Vice  Presidency  of  the  Com- 
pany. 

His  wife,  who  bad  meanwhile  returned 
from  Mew  York  to  Ocean  Springs,  having  oc- 
casion to  visit  New  Orleans,  wblch  City  Is 
only  a  few  hours'  run  by  rail  from  Ocean 
Springs,  stopped  at  the  Cosmopolitan  Hotel 
in  New  Orleans  on  Febmary  15,  1808,  and 
registered  as  "of  New  York." 

She  retnmed  to  New  York  about  the  1st 
of  April  following.  Joining  her  husband  there 
and  remalnii^  continuously  until  July. 

She  took  with  her  all  the  aecurlties,  bonds, 
etc,  which,  up  to  that  time,  she  had  kept 
In  a  box  in  the  vault  of  the  Whitney  Nation- 
al Bank  in  New  Orleans,  and  on  April  18, 
1898,  she  and  her  husband  rented,  in  their 
joint  nanles,  a  box  or  vault  in  the  Fifth 
Avenue  Safe  Deposit  Co.  of  New  York,  to 
-which,  It  seems,  two  keya  were  furnished, 
presumably  one  for  each  of  the  Joint  lessees. 
Certain  it  la  tiiat  ber  husband  had  access  to 
the  box. 

Into  this  box  she  deposited  her  securities, 
and  thereafter  kept  them  there,  except  as 
used  by  herself  or  her  husband. 

The  box  in  the  Whitney  bank  In  New  Or- 
leans was  Btirrendered,  empty,  on  May  12, 
1S9S,  though  the  rent  was  paid  to  Septem- 
ber 2.  1898.  She  had  bad  this  box  for  six  or 
seven  yeara 

Since  the  surrender  of  the  Whitney  tiank 
box,  up  to  the  time  of  the  trial  of  this  cause, 
and,  likely,  until  now  she  has  kept  ber  se- 
curities, valuable  papers,  etc..  including  her 
marriage  certtflcate,  In  the  bank  vault  rented 
In  New  York. 

Thus  was  accomplished  and  completed  the 
removal  of  ber  personal  property  from  Lou- 
isiana to  New  York. 

In  the  summer  of  1898,  the  parties  travel- 
ed around  In  the  North;  were  at  Saratoga, 
Long  Branch,  etc  They  stopped  at  hotels 
registering  always,  it  wonld  seem,  as  **ot 
New  York." 

On  August  18,  1898,  they  were  back  In 
New  York  City  and  registered  at  the  Hoffman 
House  as  "A.  F.  Marks  &  wife,  of  New 
ToA,"  In  his  own  handwriting,  and  on  No- 
vember 25,  1SBS,  he  rq^tered  there  as  *'A. 


P.  Marks  &  wife,  Ocean  Springs.**  It  Is 
shown  that  the  ledger  of  the  Hoffman  House 
always  bore  him  as  from  Ocean  Springs,  and 
that  he  stopped  there  frequently  and  long 
during  1S98  and  1890. 

It  wUl  be  observed  the  registry  at  the  Hoff- 
man House  In  August,  1898,  as  of  New  York 
was  in  the  same  month  that  the  deposit  of 
the  bonds  (for  which  plaintiff  now  sues)  was 
made  to  defendant  bank. 

These  parties,  being  people  of  means,  trav- 
eled a  good  deal,  making  New  York  their 
general  headquarters,  and  being  there  at  first 
one  hotel  and  another,  and  sometimes,  it 
would  seem,  at  places  other  than  hotels. 

Wherever  they  went  after  their  marriage 
the  husband  generally  registered  them  as 
"of  New  York."  Once  or  twice  only  as  of 
Ocean  Springs.  This  continued  through  1898, 
1899  and  1000.  Whenever  the  wife  was  trav- 
eling alone  she  registered  as  "of  New  York," 
or  as  "of  Ocean  Springs." 

Never— not  once— did  they  register  any 
where  as  "of  New  Orleans." 

On  September  30,  1898,  Mrs.  Marks,  being 
alone,  registered  at  the  Cosmopolitan  Hotel, 
New  Orleans,  as  "of  Ocean  Springs."  On 
January  9,  1S90,  she  and  ber  husband  regis- 
tered there  as  "Mr.  ft  Mrs.  A.  F.  Marks, 
Ocean  Springs,"  and  the  entry  is  In  her  hand- 
writing. 

On  January  9,  1000,  she  registered  again, 
at  the  same  hotel  as  "Mrs.  A.  F.  Marks  of 
Ocean  Springs,"  while  on  March  9,  1900,  and 
again  on  October  31,  1000,  she  registered  (be- 
ing alone)  at  the  SL  Charles  Hotel,  New  Or- 
leans, as  "of  New  York"  One  entry  was 
"Mrs.  A.  F.  Marks.  New  Yorit;"  the  other 
was  "Anna  B.  Marks,  N.  T."— both  in  her 
handwriting. 

In  between  these  later  dates,  being  in  New 
York  with  her  husband,  he,  on  August  20th, 
1900.  registered  at  the  Victoria  Hotel.  New 
York,  as  "A.  F.  Marks  &  wife,  New  York." 

Then  on  October  32,  1900,  he  applied  to  the 
Register  of  Voters  in  New  York  City  for 
registration  as  a  voter  in  that  City,  and  was 
so  registered.  The  official  certificate  of  reg- 
istration shows  that  be  gave  as  his  residence 
No.  4,  West  27th  Street,  New  York,  and  de- 
clared that  his  length  of  residence  in  the 
State  of  New  York  bad  been  three  years, 
in  the  county  three  years  and  In  the  election 
district  two  months.  It  also  shows  that  he 
gave  New  Orleans  as  his  last  place  of  resi- 
dence and  the  State  of  Louisiana  as  his  last 
place  of  registration  as  a  voter. 

It  will  be  observed  that  giving  his  length 
of  residence  In  New  York  at  three  years  car- 
ried blm  back  to  October,  1807,  and  It  will 
be  recalled  that  he  married  in  New  Ymk  on 
September  30th,  1897,  giving,  at  the  time, 
New  York  as  his  residence. 

Following  bis  registration  as  a  voter  in 
October,  1900,  be  appeared  at  the  general 
election  of  November  6,  1900,  at  a  precinct  In 
the  Thirteenth  Election  District,  of  the  26th 
Assembly  District,  of  New  YoAX^tf*  antL 
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tendered  bis  ballot  His  vote  being  chal- 
lenged on  tbe  ground  tbat  be  was  a  non- 
resident, be  "swore  In"  his  vote.  Tbe  chal- 
lenge was  that  he  was  a  resident  of  New 
Orleans,  or  of  Ocean  Springs,  Miss.,  &nd  not 
of  New  York.  He  contested  this,  making  an- 
swer that  be  was  a  resident  of  New  York 
and  bad  lived  In  tbe  City  of  New  York  (or 
three  or  four  years,  part  of  tbe  time  at  tbe 
Hoffman  House,  part  at  tbe  Savoy  Hotel  and 
at  the  Vlptorla  Hotel,  where  he  then  resided. 
At  tbe  same  time  he  took  before  the  proper 
official  the  oath  required  by  tbe  law  of  New 
York  of  a  voter  whose  vote  Is  challenged, 
viz..-— that  be  was  of  full  age,  a  citizen  of 
the  United  States  for  80  days,  an  Inhabitant 
of  tbe  State  of  New  York  for  the  last  pre- 
ceding year,  of  the  county  for  tbe  last  pre- 
ceding four  months  and  of  tbe  election  dis- 
trict for  tbe  last  thirty  days. 

On  tbe  showing  thus  made  by  Marks 
vote  was  received. 

It  is  shown  that  since  his  marriage  in  1897 
he  has  neither  registered  nor  voted  in  New 
Orleans.  Previously  be  had  registered  and 
voted  there. 

But  this  Is  not  all.  As  heretofore  shown, 
the  bonds  sued  tor  came  Into  the  possession 
of  defendant  bank  on  August  2,  1898,  and 
this  suit  was  filed  In  July,  1900.  On  Septem- 
ber 28,  1898,  less  than  two  months  after 
the  bank's  acquisition  of  the  bonds  as 
pledged,  the  plalntiCC  herein  filed  salt  in  tbe 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  against  Price, 
McCormlck  &  Oo.  of  that  dty,  claiming  the 
Identical  bonds  In  controversy.  In  this  con- 
nection it  will  be  remembered  that  tbe  first 
deposit  of  tbe  bonds  had  been  made  to  Price, 
McCormlck  &  Oo.,  and  it  was  from  their 
bands  they  went  to  defendant  bank.  In  the 
suit  in  the  U.  S.  Court  aforesaid,  one  of  tbe 
allegations  of  the  bill  was:— 

"That  the  plaintiff  Is,  and  at  all  times 
herein  mentioned  was,  a  resident  of  Ocean 
Springs,  In  the  Oonnty  of  Jackson,  and  State 
of  Mississippi." 

At  the  foot  of  tbe  bill  is  this  affidavit:— 

"Annie  E.  Marks,  being  duly  sworn,  de- 
poses and  says;— That  she  is  tbe  plaintiff 
herein;  that  she  has  read  the  foregoing  com- 
plaint and  knows  the  contents  thereof;  and 
that  tbe  same  Is  true  of  her  own  knowledge, 
except  as  to  the  matter  therein  stated  to  be 
flUe^d  upon  information  and  belief,  and  as 
to  those  matters  she  believes  tb&n  to  be 
tme." 

Tb\n  salt  was  dlscontinned  and  withdrawn 
for  some  reason,  and  In  December  of  tbe 
same  year,  represented  by  different  counsel, 
a  new  suit,  on  tbe  same  cause  of  action  and 
f<Hr  the  recovery  of  the  same  bonds,  was  filed 
in  the  same  court,  and  In  this  second  suit 
she  again  averred  her  residence  to  be  Ocean 
Springs,  Mississippi,  and  that  die  was  a  citi- 
zen of  tbe  State  of  Mississippi,  and  to  this 
and  *he  other  allegations  of  tbe  petition  she 
oiad'*  oath  as  beretofore  j^ven. 


The  allegation  of  domicile  In  theee  suits 
was  not  made  merely  pro  forma.  It  was 
necessary  to  be  made  In  order  to  bring  ber 
suit  In  the  Federal  Court  If .  she  were  a 
resident  of  New  York,  she  must  needs  sue 
I'rlce,  McCormlck  &  Oo.  In  tbe  courts  of  thst 
State.  9o  she  must  claim  a  domicile  in  an- 
other State  In  order  to  get  Into  the  Federal 
Court.  It  Is  significant  that  she  iH  mot 
oZoim  Louisiana.  If  she  were  a  resident  of 
New  Orleans  then,  as  she  now  asserts  to 
have  been  the  case,  why  not  have  claimed 
.Louisiana  as  her  place  of  domicile? 

It  would  hare  answered  as  well  as  Mis- 
sissippi to  give  the  Federal  Court  jurisdiction, 
and  it  wad  just  as  easy  to  name  Louisiana 
as  Mississippi.  But  no— she  and  her  husband 
were  not  then  claiming  Louisiana  at  all  as 
their  habitat,  their  home,  their  place  of  resi- 
dence, or  of  domicile.  It  was  either  New 
York  or  Mississippi,  and  so  she  chose  to 
designate  herself  as  of  MlssisBlppi,  and  thus 
vest  the  Federal  Oourt  with  Junsdlctlon. 

It  was  not  until  failure  of  tbe  litigatiOD 
In  the  Federal  Court  in  New  York  (the  sec- 
ond suit  there  being  also  discontlnaed)  that 
tbe  Louisiana  suit  was  undertaken,  and  when 
so  undertaken,  the  legal  exigencies  required 
her  to  appear  in  the  role  of  a  Louisiana  wife, 
and  so  she  alleged  her  domicile  to  be  in 
Louisiana  and  not  In  Mississippi,  where  It 
had  been  averred  to  be  when  she  sned  In 
the  D.  S.  Court  In  New  York. 

In  face  of  the  facte  referred  to  and  with 
which  tbe  record  bristles,  It  Is  lmi>ossibIe  to 
avoid  the  conclusion  that  A.  F.  Marks  dbaa- 
ged  his  place  of  residence  from  New  Orleans 
to  New  York  at  tbe  time  of,  or  Just  follow- 
ing, bis  marriage  in  1897,  and  that  his  fixed 
Intention,  all  tlmiugb  tbe  years  1898,  1899 
and  1900,  was  to  make  New  York  bla  domi- 
cile. 

If  bis  domicile  were  likewise  bis  wife's,  un- 
der the  familiar  rule  which  obtains  in  Louis- 
iana that  tbe  domicile  of  the 'husband  la  tiiat 
of  the  wife,  then  she,  too,  was  a  resident  and 
clti7.en  of  New  York  in  those  years.  But  If 
she  bad  a  domicile  other  than  that  of  her 
husband  (and  as  heretofore  shown  such 
seems  to  be  permissible  under  tbe  New  York 
law),  then  Mississippi,  which  was  tbe  place 
of  her  residence  prior  to  and  at  tbe  time  of 
her  marriage,  continued  her  domicile,  and 
Louisiana  never  was. 

The  wife  In  her  testimony  endeavors  to 
explain  away  the  damaging  effect  to  her 
case  of  tbe  facts  tending  to  show  domicile 
in  New  York  or  Mississippi.  Bat  her  ex- 
planations are  plausible  only  at  best  They 
cannot  be  accepted  as  sufficing  to  destroy 
tbe  effect  which  the  law  attaches  to  acts  and 
doings  and  things  such  as  those  pointed  out 
and  which,  taken  as  a  whole,  undoubtedly 
establish  the  animut  manendi  as  to  domicile 
In  New  York  so  far  as  the  bosband  Is  con- 
cerned, and  In  New  York,  or  iHttistippi, 
so  far  as  she  lis  concerned. 

Nor  Is  there  that  In  the^  record  jrtiich 

Digitized  byVjOOglC 


LA4  GfUCCSSSION  OF  WBBBR  731 


makes  even  probable  that  these  parties,  whUe 
going  from  Loulslatia,  or  from  Mlaalaslppl, 
to  New  York  to  live  and  go  into  bnatneBS, 
preserved  the  atUmut  revertmdi, 

Tbe  testimoDy  found  in  the  record  to  the 
effect  that  Marks,  the  husband,  endeavored 
to  obtain  employment  in  New  Orleans,  does 
not  do  Bo.  The  employment  be  solicited  was 
that  of  superintendent  of  the  American  Brew- 
ing Company  in  New  Orleans— a  place  made 
vacant  by  the  death  of  Beck,  the  superin- 
tendent It  seems  to  have  been  an  Important 
position  and,  doubtless,  could  Marks  bave  ob- 
tained it,  he  might  have  been  willing  to 
change  his  domicile  back  to  New  Orleans, 
from  New  York.  Bat  he  did  not  sec  ore  the 
place. 

Besides,  this  application  was  in  Xovember, 
188&— after  the  failure  of  his  specnlatlons  in 
New  York  and  after  the  date  of  the  trans- 
action by  which  defendant  bank  acquired 
the  bonds  as  pledgee.  His  effort  to  obtain 
the  Brewery  superintendency  seems  to  have 
been  a  mere  ventiire.  It  did  not  change  his 
plans;  he  continued  his  intention  and  acts 
as  to  domicile  in  New  York;  he  registered 
and  voted  in  that  State  sutMeqnent  to  the 
application. 

So,  too.  with  the  testimony  that  the  wife 
spoke  to  a  house  fnmisber  in  New  Orleans 
relatlTe  to  furnishing  a  house  owned  there, 
and  mentioned  that  she  thought  of  retnm- 
iDg  to  New  Orleans.  This  was  after  disaster 
had  come  from  the  New  York  speculations  of 
her  hnsband;  after  the  date  of  the  acquisi- 
tion of  the  bonds  by  defendant.  It  was, 
besides,  mere  talk;  it  was  not  carried  into 
execution;  she  did  not  furnish  the  house; 
she  did  not  live  In  It;  she  did  not  return  to 
New  Orleans. 

It  may  be  that  a  man's  registering  him- 
self and  wife  at  iwteis  as  of  such  and  snch 
place  may  be  Insufficient  in  itself  to  fasten 
upon  him  acknowledgment  of  domicile  there. 

There  is  no  claim  of  tliat  kind  here.  But 
these  repeated  reglsterlngs  of  Marks  and 
wife  as  of  New  York,  or  of  Ocean  Springs, 
through  two  or  three  yeartf  time,  and  never 
one  time  as  of  New  Orleans,  are  certainly 
strong  links  In  the  chain  of  facts  and  clr* 
cnmstances  which  go  to  show  that  the  inten- 
tion of  these  parties  was  not  to  claim  Louis- 
iana as  their  domicile,  and  to  make  it  ap- 
parent that  New  York  or  Ocean  Springs 
was  their  place  of  residence. 

Contlnuons,  nnlnterrnpted  declaratlona, 
especially  at  times  not  susplcioas,  accinn- 
panled  by  the  fact  of  residence,  the  removal 
of  personal  property  and  the  exercise  of  po- 
litical rights,  establish  a  change  of  domicile. 
They  show  the  abandonment  of  the  old,  and 
the  transfer  to  a  new  residence  anwno 
manendi,  and  this  effects  a  change  of  domi- 
cile. Succession  of  Steers.  47  La.  Ann.  1551, 
18  South.  503:  Hindman's  Appeal,  85  Pa. 
466;  Shelton  v.  Ttffln,  6  How.  185,  12  L.  Ed. 
387;  KeilOKg  v.  City  of  Oshkosh,  14  Wis,  623; 
Story,  Conflict  of  Laws,  c.  8,  8  47. 


Por  the  reasons  assigned,  it  is  ordered  and 
decreed  that  the  judgment  appealed  from 
be  avoided  and  reversed  and  tliat  plalntifrs 
demand  be  rejected  with  costs  acalnat  her 
in  both  courts. 

BBSAUX,  Jn  dlBsentm. 


(UO  La.  674) 

No.  14,174. 

Succession  of  WEBEB.* 

(Supreme  Court  of  Louisiana.    Dec.  %  19010 

APPBAL-INSUFPICIKNT  BOND— AMBNDMBMT— 
COLLATION  BT  HBIR. 

On  Motion  to  Dismiss  the  AppeaL 

1.  Error  conimitted  by  appellant  which  result- 
ed in  hU  not  furnlsbing  a  proper  boud  of  appeal 
will  not  prevent  him  from  completins  his  appeal 
within  legal  delays.  Dugas  v.  TnizUlo,  15  I^a. 
Ann.  116;  Smith  v.  Vanhille,  11  La.  382; 
JohnBon  v.  Clark  and  Meader,  29  La.  Ann. 
763. 

2.  The  act  should  be  anequivocal,  to  anthorlse 
a  presumption  of  abandonment.  An  oversight 
in  drafting  the  bond,  aa  relates  to  Its  amount, 
will  not  prevent  timely  amendment  by  another 
executed  within  time  required.  I^eggett  v.  Feet, 
1  lot.  286;  Yale  v.  Howard,  24  La.  Ana.  468. 

On  the  Merits. 

8.  An  heir  must  collate  whatever  he  has  re- 
ceived iu  excess  of  hia  share,  unless  same  has 
be«i  given  as  an  extra  portion.  The  intention 
to  give  as  an  extra  portion  must  be  Indicated 
hi  an  nneqnlvocai  manner,  and  will  not  he  pre- 
sumed from  the  fact  that  the  donation  was 
made  under  the  guise  of  a  contract  of  sale. 

4.  Where  property  and  money  are  to  be  col- 
lated, rents  and  Interest  are  due  only  from  the 
date  of  the  opening  of  the  snccession  by  the 
death  of  the  ancestor.  If  the  rental  value  of 
the  property  has  been  increased  by  Improve 
ments,  tDe  rents  of  the  improved  property  are 
not  to  be  collated,  bnt  only  the  rental  value 
of  the  property  in  the  condition  in  which  it  was 
at  the  date  of  the  donation.  Amounts  expended 
in  taxes,  insurance,  and  maintenance  are  ctiarge- 
able  to  revenues,  snd  ore  not  to  be  deducted 
from  the  valae  of  the  property  to  be  collated. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parlffb 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  succession  of  Odelia 
Zles  Weber,  widow  of  Jacob  Weber.  Action 
by  Louisa  Casserly  against  Teresa  Seitz  and 
others.  Judgment  for  defendants,  and  plain* 
tiff  appeals.  Beversed. 

William  S.  Benedict  and  George  Mont- 
gomery, for  appellant  Bdwln  N,  Whltto* 
more  and  Robert  Legler*  tor  appellees. 

On  the  Motion  to  Dismiss. 

BREATTX,  J.  The  facts  are,  as  relates  to 
the  appeal,  that  on  Jnly  8,  1901,  the  appel- 
lant filed  a  petition  for  an  appeal,  and  ob- 
tained an  order  of  appeal  from  the  Judgment 
rendered.  The  order  fixed  the  amount  of  the 
bond  at  1500.  The  appellant  Instead  of  exe- 
CQting  a  bond  for  that  amount,  executed  an 
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appeal  bond  on  July  8,  1901,  for  ?250— one- 
half  less  tban  required— and  on  the  same  day 
caused  a  citation  of  appeal  to  be  served  on 
tbe  appellees.  Seeking  to  correct  that  which 
was  evidently  an  oversight,  on  the  8th  day 
of  July,  1901,  Btill  within  the  10  days,  appel- 
lant filed  a  petition,  and  obtained  a  second 
order  of  appeal  from  the  Judgment.  This 
order  re&xed  the  amount  of  the  appeal  bond 
at  $500.  On  the  same  day  (that  is,  on  the 
Slh  day  of  July)  the  appellant  gave  bond  in 
the  sum  of  fSOO,  and  Immediately  caused 
citation  to  be  served  on  the  appellees. 

The  appellees  move  to  dismiss  the  appeal 
on  the  ground,  in  substance,  that  two  appeals 
have  been  taken  from  the  same  Judgment, 
and  that  It  is  impossible  for  two  appeals  by 
the  same  parties  from  the  same  Judgment 
legally  to  exist  at  the  same  time;  that  al- 
though the  bond  of  $250,  being  for  a  sum 
less  than  that  ordered  by  the  court,  was  inad- 
equate to  support  the  first  appeal,  yet  the 
appellant  was  bound  by  the  first  appeal,  as 
she  bad  had  the  appellees  cited  to  answer 
the  appeal,  and  that,  as  to  the  second  appeal, 
the  appellant  was  without  right  to  obtain  it, 
and  the  court  without  authority  to  grant  It, 
because  the  appellant  was  without  right  to 
withdraw  the  first  appeal.  In  our  view,  ap- 
pellant, having  failed  to  fumista  a  legal  bond, 
although  citation  had  been  served,  had  not 
thereby  lost  the  right  of  appeal  if  In  time 
to  file  the  record  on  the  return  day.  The  ap- 
peal was  not  such  as  the  court  could  Bustain. 
It  was  defective  on  the  face  of  the  bond. 

Appellant  did  not  choose  to  wait  for  a  dis- 
missal on  appellee's  motion  to  dismiss,  but 
acted  within  the  10  days,  executed  another 
bond,  caused  citation  to  Issue,  and  completed 
an  appeal  before  the  return  day. 

Had  She  chosen  to  wait  for  the  court's  ac- 
tion in  case  appellee  had  filed  a  motion  to 
dismiss,  she  would  have  been  In  time  to  take 
another  appeal.  If  the  delay  to  file  the  rec- 
ord bad  not  elapsed.  In  Dugas  v.  Truxillo, 
15  La.  Ann.  11^  the  court  held  that  an  ap- 
peal dismissed  on  motion  of  appellee  cannot 
be  considered  as  an  abandonment  of  the  ap- 
peal by  the  appellant;  that  the  second  ap- 
peal, having  been  taken  within  the  year.  Is 
valid,  under  the  authority  of  Smith  v.  Van- 
hille,  11  La.  3S2. 

The  appeal  la  now  before  ua,  and  practi- 
cally it  would  serve  no  purpose  If  It  were 
dismissed.  The  appellant  would  be,  under 
the  ruling  of  this  court,  entitled  to  a  devolu- 
tive appeal.  Johnson  v.  Clarke  &  Meader, 
29  La.  Ann.  763.  The  theory  of  appellees  for 
the  dismissal  is  that  the  appellant  has  aban- 
doned her  appeal.  This  Is  not  evident,  for 
the  act  should  be  unequivocal  to  authorize  a 
presumption  of  abandonment  Leggett  v. 
Peet,  1  La.  296;  Yale  v.  Howard,  24  La. 
Ann.  468;  Lawson  v.  Kipley,  17  La.  238. 

The  second  order  of  appeal  was  u  copy  of 
the  first.  It  may  be  considered  as  the  orig- 
inal order  repeated.  The  appellant  complied 
with  the  order  issued.  In  the  error  commit- 


ted Id  the  first  Instance,  we  do  not  find  that 
tbere  was  abandonment  or  the  least  inten- 
tion to  surrender  the  right  of  appeal.  It  Is 
true  that  one  may  technically  waive  an  ap- 
peal, although  he  did  not  mean  to  waive  It, 
yet  In  this  case  we  do  not  think  that  there 
was  even  a  technical  waiver. 
The  motion  to  dismiss  Is  denied. 

On  the  Merita. 
(Blay  2S,  1008.) 

PROVOSTT,  J.  This  suit  is  for  partition 
and  collation.  The  plaintifT,  Mrs.  Louisa 
Casserly,  and  the  principal  defendant.  Mrs. 
Teresa  Seitz,  are  the  children  and  sole  heirs 
of  their  mother,  Mrs.  Odella  Weber,  deceas- 
ed. The  two  other,  defendants,  Jacob  Seitz 
and  Louisa  Pratz,  are  the  ctiildren  of  the 
defendant  Mrs.  Seitz.  They  arc  made  de- 
fendants because  the  one  received  a  dona- 
tion from  the  deceased,  and  the  other  re- 
ceived a  donation  from  the  principal  defend- 
ant, Mrs.  Seitz,  and  It  Is  claimed  that  the 
properties  thus  given  should  be  collated. 
The  demand  must  be  dismissed  at  once— 
In  the  one  case,  because  nothing  shows  that 
the  donee  was  a  person  Interposed  to  receive 
the  donation  for  the  principal  defendant, 
and  because  the  donation  does  not  exceed 
the  disposable  portion,  the  value  of  the  prop- 
erty being  only  $1,200;  and.  In  the  other 
case,  because,  if  the  collation  is  ordered, 
the  property  transferred  can  be  brought  back 
to  the  mass  Actively,  notwithstanding  the 
transfer,  and  there  Is  no  qaestion  that  the 
defendant  Mrs.  Seitz  has  ample  property  to 
satisfy  any  Judgment  that  may  be  rendered 
against  her  in  this  suit. 

Defendant  Mrs.  Seitz  not  only  denies  that 
she  owes  collation,  bnt  aays  that  it  Is  ber 
sister  who  owes  it  She  alleges  that  for  12 
years  she  acted  as  housekeeper  and  general 
nurse  to  ber  mother,  who  was  an  Invalid, 
and  that  these  services  were  worth  (40  a 
month,  or  a  total  of  $5,040;  that  for  the 
18  monttis  immediately  preceding  the  death 
of  ber  mother  she  attended  her  continuously 
day  and  night,  and  that  these  services  were 
worth  $60  a  month,  or  a  total  of  $l,OS0;  and 
she  prays  for  Judgment  against  the  succes- 
sion for  the  value  of  said  services.  She 
gives  a  list  of  properties  and  sums  of  money 
which  she  says  her  sister  received  from  ber 
mother,  and  prays  that  they  be  collated. 
Finally  she  sets  forth  the  expenses  Incurred 
and  taxes  and  insurance  paid  by  her  on  the 
properties  she  Is  asked  to  collate,  and  she 
prays  that  these  expenses,  etc.,  be  allowed 
her,  In  case  she  Is  required  to  eoUate  the 
properties. 

The  theory  of  each  of  the  litigants  seems 
to  be  that  the  other  has  never  acquired  any- 
thing otherwise  than  by  gift  from  the  moth- 
er. Each  points  to  the  present  holdings  of 
the  other,  and  claims  that  they  come  from 
the  mother.  On  this  theory  the  case  has 
been  tried.   In  me^j^^^o^^^^y^i^^^ 
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tlie  fluandal  history  of  e&cb  of  the  litigants 
lias  been  minutely  traced  from  |t>eglnnlng  to 
end»  tbrougb  a  period  at  some  28  years. 
This  has  been  done  by  means  of  the  testi- 
mony of  the  parties  themselves,  of  friends, 
neighbors,  contractors,  and  persons  general- 
ly with  whom  the  parties  bad  dealings  dur- 
ing tbls  period;  by  the  records  of  cases  In 
the  conrtB,  and  by  the  records  of  the  con- 
veyance and  mortgage  and  tax  collector's 
offlces;  by  accounts  of  all  descriptlonB;  by 
statements  from  Insurance  compaDies;  by 
tabolated  statements  of  rents  actually  or 
probably  received;  by  expert  testimony  of 
values,  etc.  To  read  IntelUgently  the  testi- 
mony, and  know  the  relevancy  of  each  piece 
of  evidence.  !t  bas  been  necessary  for  the 
conrt  so  to  fiEimlltarlze  itself  vritb  some  26 
pieces  of  real  estate  as  to  know  them  when 
referred  to  or  described  either  toy  the  plats 
of  the  original  snrveyora,  or  by  old  mnnidpal 
nnmbers,  or  by  unmbtor  of  the  square  In 
which  situated,  or  the  boundaries  of  the 
squares,  or  by  the  date  of  the  act  when 
transferred)  or  by  the  name  of  the  notary 
before  whom  transferred,  or  by  some  prom- 
inent event  connected  with  the  idece  of  prop- 
erty, or  finally  by  the  new  mnnicipal  num- 
ber. Add  to  this  that  most  of  the  streets 
have  dianged  names.  Cmbonted  by  this 
moontaln  of  WOTfc,  the  court  felt  sorely 
tempted  to  send  the  wlude  chaos  back  to 
the  lower  court,  to  be  there  brought  into 
some  order.  In  Us  reasciba  for  Judgment, 
the  learned  Judge  a  quo  dealt  with  the  case 
only  In  Its  general  aspects.  It  was  not  pos- 
alble  to  Judge  of  the  correctness  of  his  con- 
clusions without  first  mastering  all  the  de- 
tails. Gounsd,  In  the  limited  time  allowed 
for  oral  argnment,  had  necessarily  to  deal 
In  graieralltles.  In  their  brief  of  115  pages, 
the  counsel  for  plalntUF  have  spared  no 
pains  In  the  endeavor  to  facilitate  the  labors 
of  the  cowrt,  and  their  work  has  been  ot 
very  great  assistance;  but,  at  home  them- 
selves In  tiie  labyrinth  of  the  case,  they  did 
not  snapect  how  bewildering  to  a  stranger 
the  approadies  thereof  would  be,  and  so 
they  failed  to  ^ve  much  Information  neces- 
sary for  Intelligently  following  them  through 
the  mazes  of  the  controversy.  They  left  the 
court  to  dig  ont  of  the  transcript  Mts  of  In- 
formation on  nmntm-less  points  in  regard  to 
which,  familiar  as  they  themselves  were 
with  them,  they  did  not  suspect  the  need 
of  the  court.  All  this,  however,  Is  said  more 
by  way  of  explanation  of  the  delay  of  the 
court  In  deciding  the  case,  than  as  necessary 
for  the  decision  of  the  case. 

Jacob  Weber,  the  fttiier  of  the  two  prln* 
clpal  llt^nts,  died  In  1874,  leaving  three 
children,  namely,  the  litigants  -  and  their 
brother,  Jacob  V.  Weber.  The  succession 
was  settled  amicably  by  the  parties.  The 
mother  kept  three  ideces  of  property,  and 
gave  two  to  each  of  the  children.  Jacob  V. 
Weber,  the  brother,  died  six  years  after, 
wards,  in  1880,  leaving  hla  mother  attd  two 


sisters  as  his  sole  heirs.  The  mottier  kept 
the  property  of  his  estate  until  her  death, 
with  the  consent  of  her  two  daughters.  As 
to  all  these  matters  there  Is  between  the 
two  litigants  perfect  equality  and  no  dis- 
pute. 

For  a  satisfactory  treatment  of  the  case, 
there  is  but  one  mode  of  proceeding— to  take 
up  separately  each  piece  of  property  In  dis- 
pute, and  dedde,  as  far  as  the  record  will 
permit,  whether  or  not  It  Is  subject  to  colla- 
tion. But  It  may  be  well  to  premise  some 
Information  as  to  the  mother  and  ber  means, 
and  as  to  the  prarsonel  history  of  the  litigants 
themselves.  At  the  death  of  her  husband, 
who  was  a  blaeksmltb  and  wheelwright,  Mrs. 
Weber,  so  far  as  the  record  shows  was  pos- 
sessed of  no  means  other  than  of  the  three 
properties  already  mentioned.  In  one  of  them 
she  lived  and  k^t  a  small  grocery  store,  of 
which  the  average  stock.  It  seems,  did  not 
exceed  $50.  It  was  a  double  cottage.  She 
inhabited  one  side,  and  rented  the  other. 
She  rented,  also,  the  two  other  houses.  The 
houses  were  small  affairs,  bringing  |I14  and 
18  and  flO,  respectively.  To  equalize  mat- 
ters in  the  settlement  of  the  succession,  the 
children  gave  her  th^  notes— Mrs.  Casserly. 
for  9300;  Jacob,  the  brother,  for  flOO;  and 
Mrs.  SeitE,  for  f 65.  This  was  In  1874.  At 
that  time  Jacob  T.  Webw  and  Mrs.  Casserly 
were  already  married,  and  Mrs.  Seltz  was  yet 
unmarried,  living  with  her  mother.  From 
the  death  of  the  brother,  in  1880,  the  mother 
collected  the  rents  from  hla  two  houses, 
amounting  to  |10  a  month.  She  was  ex- 
tremely thrifty  and  economical,  and,  It  would 
seem,  a  good  busings  woman.  What  her 
accumulations  or  acquisitions  had  been  up  to 
1880,  or  In  fact  were  aftrawards,  the  record 
does  not  show,  except  inferentlally  from  the 
gifts  she  was  able  to  make  to  her  daughters. 
That  she  was  a  ktod  and  Indulgent  parent, 
as  much  attached  to  the  one  daughto'  as  to 
the  other,  ttie  reccnid  leaves  no  doubt  She 
died  In  1899.  About  18  years  before  her 
death  she  had  a  fall,  and  dislocated  ho*  hip. 
After  a  few  months,  however,  «he  could  move 
about  and  attend  to  her  business.  About  18 
months  before  her  death  another  accident  be- 
fell her,  which  dei^ved  her  permanently  of 
the  use  of  her  limbs,  reducing  her  to  the 
state  of  a  helpless  Invalid. 

Her  daughter  Louisa  (Mrs.  Casserly)  w^s 
married  a  first  time  In  1868  to  one  Peter 
Gleber.  She  separated  from  bim  after  a 
short  time— how  long  afterwards,  tbe  record 
does  not  specify— and  returned  to  her  parents. 
She  obtained  a  divwce  In  1876,  and  on  the 
13th  of  May  of  that  year  was  married  to  her 
present  husband.  She  does  not  pretend  that 
either  of  her  husbands  contributed  towards 
her  emrlchment,  except  that  tiie  second  de- 
frayed the  household  expenses.  Be  was, 
however,  a  man  of  eome  means,  and  may  still 
be.  She,  like  her  sister,  inherited  or  learned 
from  the  mother  economy  and  thrift  With 
her,  aa  with  her  sister,  and  as  1(^9^  X*^!^ 
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the  motber»  to  save  and  accnmnlate,  and  In- 
▼ort  In  real  eatate,  seems  to  hare  been  a  dom- 
toant  Idea.  For  three  and  a  half  years,  she 
says  (other  witnesses  say  for  about  two 
years),  she  kept  in  one  of  the  rooms  of  her 
house  a  small  notions  store,  which  she  says 
was  very  profitable.  Sxactly  when  this  was, 
the  record  does  not  show,  but  it  was  between 
1875  and  18S0.  In  1876  she  bought  out,  for 
flSO,  the  contents  of  a  furnished  house,  and 
Mid  the  furniture  at  retail  at  great  profit- 
she  says  $500,  and  the  record  bears  her  out, 
in  that  her  profits  were  very  large.  For 
about  one  year— exactly  when,  the  record 
does  not  show— she  had  her  mother's  grocery 
stwe.  She  gave  up  the  notions  store,,  she 
says,  because  of  discouragement  caused  by 
the  death  of  three  of  her  children  In  the  space 
of  four  months,  and  gave  up  the  grocery,  she 
says,  because  she  found  the  work  of  attend- 
ing to  It  too  onerous  to  her  coudltlon;  she 
being  on  the  potot  of  becoming  a  motlwr. 
Her  sister  says  she  gave  it  up  because  of  a 
bin  she  could  not  pay.  She  has  but  one 
child,  issue  of  her  second  marriage. 

The  defendant  Mrs.  Selto  was  married  to 
187S.  She  stayed  at  her  mother-in-law's  three 
months;  and  then  about  one  year,  rent  free, 
In  a  house  of  her  father's;  then,  until  August 
28,  18^  she  lived  wtth  her  husband  In  oap 
of  the  hoosee  Inherited  by  her  from  her  fa- 
ther. At  that  date  she  abandoned  her  hus- 
band, and  with  her  three  children,  aged  eight, 
five,  and  three,  went  to  her  mother's,  and 
there  she  lived  untU  the  death  of  the  mother, 
to  1889.  A  few  mwtbs  after  this  removal 
to  her  mother's  her  fourth  child  was  bom. 
Four  years  afterwards,  on  March  8, 1886,  she 
obtained  a  divorce  on  the  ground  int  want  ot 
support  and  miel  treatment  The  husband 
was  a  labMsr,  and  seems  to  have  been  a  good 
fi»  nothtog  fellow,  addicted  to  drink,  who 
did  nothtog  towards  supporttog  her. 

We  now  proceed  to  toke  up  the  different 
items  to  dispute,  and  dedde,  as  best  we  can 
from  the  record,  whether  tibey  are  subject  w 
not  to  collation. 

Beginning  with  Mrs.  Seitx 

1867-1359  St  Anthony,  acquired  Bth  of 
April,  1886,  by  act  Of  sale  from  her  mother, 
at  recited  price  of  (500: 

Mrs.  Settz  says  that  this  was  not  a  dona- 
tion, but  that  the  property  had  been  bought 
by  her  to  her  mother's  name,  and  that  this 
act  of  sale  to  her  was  merely  to  set  the  title 
right  The  sale  to  the  mother  was  on  the 
2ith  of  May,  1886.  and  was  for  ¥600.  Being 
asked  where  this  money  came  from,  If  she 
furnished  It,  Mrs.  SeltK  answers  that  she  had 
previously  bought  a  piece  of  property  for 
¥300,  and  had  aold  it  to  one  Spltsfaden  for 
¥360.  She  cannot  tell  from  whom  or  when 
she  bought  this  other  piece  of  proper^.  Be- 
ing pressed  as  to  when  she  bought  it  she  an- 
swers, she  cannot  tell;  "About  nine  years 
ago."  When  informed  that  this  would  place 
the  purchase  to  18Q2,  she  answers,  "Yes; 
about  that;"  lostog  sl^t  of  the  fact  that 


this  would  silace  tiie  purchase  of  the  first 
proper^  six  years  after  ^t  of  the  second. 
She  produces  neither  the  act  by  which  she 
purchased  the  property,  nor  that  by  which 
she  sold  It  both  «f  which,  as  a  matter  of 
course,  were  of  record,  if  the  transactfona  In 
question  really  took  place.  She  says  the 
property  was  at  the  «)mer  of  St  Anthony 
and  Urquhart,  and  that  she  kept  it  fliree 
years,  and  twld  It  to  Spltsfaden,  and  straight- 
way boaght  the  other  property  to  the  name 
of  lier  motaier  for  ¥600.  Now,  It  la  note- 
worthy that  about  that  time  (that  li^  on  the 
23d  of  March,  1885)  there  was  a  piece  of 
pn^terty  sold  to  Spltsfaden  at  tiie  comv  of 
St  Anthony  and  Urquhart;  but  it  was  sold 
to  Mrs.  Spltsfaden,  and  was  sold  by  BArs. 
Weber,  not  by  Mrs.  S^tz,  and  the  price  was 
¥375,  not  ¥350.  Betog  asked  whetiia-  the 
property  sold  to  Spltsfaden  had  been  acquired 
to  her  own  name,  or  In  that  of  her  mother, 
die  answers,  to  her  own  name,  and  that  she 
thinks  her  husband  signed  the  act  She 
Ihtoks  she  was  living  with  her  mother  (that 
Is,  had  already  separated  from  her  husband) 
when  she  bought  the  property,  and  abe  thinks 
her  husband  slt^ied  the  act  B^ng  asked 
why  she  bought  the  second  piece  of  propvty 
to  her  mother's  name,  she  says  It  was  tor 
fear  of  her  husband;  and,  when  asked  wheth- 
er she  had  not  the  same  fear  when  she 
bought  the  first  abe  answers:  "I  don't  know." 
Being  asked  from  whom  she  acquired  the 
property  to  the  name  (tf  her  motbo^  she  an- 
sw^:  "I  oouldnt  say.  They  were  Fraich 
people."  She  cannot  tell  whetbw  abe  ac- 
qnlred  tlut  flnt  pm^erty  before  w  after  her 
acquisitltm  of  her  tax-sale  property,  which 
was  to  August,  1889,  three  years  and  some 
months  after  the  alleged  acqubtitkm  to  her 
mother's  name.  Whea  asked  where  she  got 
the  ¥300  with  which  to  make  the  fltst  par- 
chase,  she  says  she  saved  it  from  her  rents— 
a  thing  utterly  Improbable,  since  it  to  hardly 
possible  that  she  could  have  saved  any  of  her 
rents.  13ie  acqnisitton  to  the  mottaw'k  name 
was  to  April,  1886.  Three  years  before  that 
would  be  April.  1883.  Now,  to  August  18S2, 
seven  months  previously,  she  had  taken  ref- 
uge to  her  mother's  house  with  her  three 
children,  and  shcnily  to  give  birth  to  a  fourth. 
Up  to  that  time  she  had  been  llvtog  wlto  hv 
penniless  and  shiftless  husband,  who  had  been 
doing  nothtog  towards  supporting  her,  and 
her  gross  tocome.  accordtog  to  her  own  stote- 
ment,  bad  been  ¥12  per  month,  derived  from 
renttog  one-half  of  the  house  she  waa  living 
in,  and  one  other  little  house  toholted  from 
her  father.  Accordtog  to  Mrs.  Casserly,  ha 
income  had  been  only  ¥9-  Out  of  this  ¥& 
¥12  a  month  she  had  had  to  pay  taxes,  Insur- 
ance, etc. 

When  she  toformed  her  motiber  of  ber  to- 
tention  to  leave  her  husband,  the  moHier's 
response  was,  "Yon  are  going  to  st^  with 
me,  lor  as  long  as  I  have  a  piece  of  bread  to 
eat  you  can  have  It  with  your  chlldroi.** 
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fltmnclftl  condition.  Afta  She  bad  cone  t» 
lire  with  her  mother,  her  rerenae  mxnt  have 
been  Increased  by  the  rent  of  the  honse 
which  she  had  been  occiqtylBe,  $5  a  mcntb, 
and  she  had  no  expense  of  board;  bnt  she 
stm  had  to  clothe  and  otherwise  prorlde  for 
herself  and  her  fonr  children,  and  pay  taze^ 
Insurance,  etc.;  and  besides  out  ot  a  groas 
Income  of,  say,  $t7  a  montii,  she  could  not 
In  seren  months  put  aside  fSOd  On  March 
S,  18S6,  nine  months  after  the  alleged  pur- 
chase In  the  name  of  her  moUter,  we  find  her 
mother  p^^rlng  the  costs  of  court  and  the 
fees  of  the  attorney  for  obtaining  the  di- 
vorce for  hw.  We  gather  from  the  forego* 
Ing  fitcts  that;  when  Mrs.  S^tz  came  to  lire 
with  her  mother,  {t  was  more  a  question  of 
bread  with  ber,  than  of  Inveatlng  In  real 
estate;  and  we  tiilnk  that  a  man,  and  still 
lesa  a  woman,  hardly  fo^ts  the  nam«  of  the 
person  ttom  whom  be  makes  Ua  first  ac- 
quisition of  real  estate;  and  our  conclusion 
Is  that  tbls  act  of  April  6. 1886,  was  a  dona- 
tion, and  tlut  the  property,  or  the  value 
thereof— it  having  been  sold— must  be  col- 
lated. 

For  the  pnrposee  of  the  collation,  we  value 
this  property  at  the  price  at  which  it  was 
sold  to  Schartenstefai.  9700.  Out  ot  tills  must 
be  deducted  940,  cost  of  new  roof. 

In  the  case  of  Clark  t.  Heddoi  (La.)  8S 
South.  116,  this  court  held,  afllrmlng  former 
dedalons,  that  '*an'  heir  must  collate  what- 
ever he  has  received  In  excess  of  his  shares 
unless  same  has  be»  given  aa  an  extra  por- 
tion. The  Intention  to  give  aa  an  extra  por- 
tion must  be  Indicated  in  an  nneqtivocal 
manner,  and  will  not  be  presumed  from  the 
fact  that  the  donation  was  made  under  the 
guise  of  a  contract  of  sale.**  A  rehearing 
was  granted  in  the  case,  but  not  on  this 
point 

1417-1426  St  Anthony,  acquired  by  act  of 
sale  from  mother,  Xovemba  SO,  iSST,  at  re- 
cited price  of  9500: 

Mrs.  Seltz  admits  tiiat  Utis  was  a  donation. 
The  pn^erty  must  therefore  be  ct^ted. 

Fw  the  purposes  of  the  collation,  we  value 
the  property  at  9800,  from  which  must  be 
deducted  expense  of  new  loof  and  closet 

1410-1418  St  Anthony,  acquired  May  80, 

1888.  by  act  of  sale  from  the  mother,  at  a 
recited  price  of  9225: 

Mrs.  Seitz.  admits  tiiat  this  vraa  a  dona- 
tion. Hie  property  must  therefore  be  col- 
lated. For  ttae  purposes  of  the  collation,  m 
value  it  at  91.000.  From  this  must  be  de- 
ducted 91)302,  the  cost  of  a  new  house; 

liOt  17,  square  770;  Bouriben  (Bagatdle),  St 
Anthony,  Prosper,  and  SoUdelle  (Boman) 
streets,  acquired  at  tax  sale  August  14,  1889: 
We  find  no  reason  for  holding  that  this  prop- 
ertj     subject  to  collation. 

1860  Roman  street  acquired  December  7, 

1889,  by  purchase,  for  9350;  act  before  Paul 
A.  Canant  notary  public: 

We  find  no  reasrat  for  holding  that  this 
property  is  subject  to  collation. 
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1861-1863, 1863-1867.  Roman  street,  acquire 
ed  July  17.  1890,  by  act  of  purchase  from 
mother,  at  recited  price  of  9S0(h 

Mrs.  Selta  testifies  that  she  paid  her  mother 
9800,  and  that  her  mother  let  her  off  of  91B0, 
at  the  same  time  liberating  Mrs.  Gass^y 
from  a  like  debt  of  9150.  Mrs.  Cassra-ly  de- 
nies positively  that  she  owed  her  mother  this 
9100.  She  says  she  knew  nothing  of  this 
transfer  to  Mrs.  Seitx  until  long  afterwards. 
We  doubt  very  much  that  tide  transaction 
was  not  a  donation,  ^wevef.  we  have  con- 
cluded that  the  preponderance  of  the  evi- 
dence was  In  favor  of  the  recitals  of  the  act 
and  we  will  let  It  stand,  although  It  Is  very 
strange  that  defendant's  wltneM  Hall,  one  of 
the  witnesses  to  the  act  was  not  questioned 
relative  tiiereto.  The  9100  admitted  to  have 
been  given  must  however,  be  collated. 

1401-1408. 1400-1407  St  Anthony  and  1813- 
1815  Vlllere,  acquired  by  act  of  sale  from 
inotiier  B£ay  16,  1891,  at  recited  price  of 
91.500  cash: 

Mrs.  Selte  admlta  that  sbe  did  not  pay  this 
91.500,  but  she  says  the  sale  was  subject  to 
the  condition  that  her  mother  should  rec^ve 
the  repts  of  the  house  until  the  91.50O  was 
paid,  which  would  be  In  1887,  and  the  mother 
did  get  these  rente,  and  the  bouse  was  paid 
for  in  that  way.  This  stwy  contradicte  the 
act  and  finds  support  nowhere,  and  is  In- 
herentiy  Improbable.  We  do  not  believe  It 

We  wHI  say  here,  touching  the  testimony 
of  Mrs.  Belts,  and  the  auctions  of  her  le- 
conventional  demand,  that  the  same  seem  to 
have  been  dictated  more  the  necessities 
ffiC  h«  ease  tiian  by  a  dedre  to  Cfpeak  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth.  Counsel  for  plalntHf  are  in  great 
measure  Justified  In  their  statement  that  she 
is  contradicted  dtiier  by  herself  or  by  her 
own  vritnesses  or  by  documente  48  times, 
tiiat  her  memory  fslls  her  on  Important  mat- 
teiB  S6  times,  and  that  sbe  Is  mistaken  or 
uncertata  28  times.  This  property,  also,  must 
therefore  be  collated.  For  tho  purposes  of 
the  collation,  we  value  It  at  98,500.  From 
this  must  be  deducted  the  cost  of  tiie  house, 
etc.  91.0S6. 

1422  St  Anthony,  acquired  September  28, 
1806,  by  purchase  from  WlAaw  Theodore  for 
9700:  We  find  no  reason  for  holdtag  prop- 
erty vras  not  paid  for  by  Mrs.  Setts  herself. 
The  proper^  Is  therefore  hdd  to  be  exempt 
from  collation. 

143S-14S0.  1365-1387  (old  No.  127)  St  An- 
thony, and  1814  Tlllere.  acquired  by  donation 
from  mother,  by  act  before  Dnvlgnand,  no> 
tary  public.  August  20,  1897,  at  a  valuation 
of  91.950: 

This  property  Is  subject  to  collation.  It  not 
having  been  given  ys  an  ectra  portion.  For  ' 
the  pnrposes  of  tiie  collation,  we  value  it  at 
98.800.  From  this  must  be  deducted  the  cost 
et  useful  Improvements,  9267. 

The  grocery,  appraised  at  950,  fa  also  sub- 
ject to  collation. 

We  now  proceed  to  consider  what  prpperi 
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tteg  or  mmu  of  vaouej,  iC  aii7.  most  be  col- 
lated b7  Mn.  CaBserly. 

Mrs.  S^tK  says  that  at  the  some  time  that 
her  mother  made  to  her  the  donation  In  the 
form  of  a  sale,  of  November  80,  1887,  she 
gare  Mrs.  Oasserly  fGOO,  by  releasing  her 
from  a  debt  of  like  amount  3^s  doubtless 
has  reference  to  a  donation  of  fGOO  made  to 
Mrs.  Oasserly  by  the  mother  on  the  9th  of 
the  same  mouth  1^  act  before  Dreyfoos, 
notary  public  This  act  recites,  however, 
that  the  donation  Is  made  as  an  extra  por- 
tion, "and  the  donee  sball  xiot  have  to  col- 
late any  portion  thereof."  Therefore  col- 
latlon  is  not  due  for  this  fOOO. 

«2S0: 

Mrs.  Seltz  says  that  at  the  time  the  prop- 
erty 1416-1418  St  Anthony  was  given  to  her, 
namely,  May  30,  1888,  this  f 250  was  given  to 
her  Bister.  Mrs.  Gass^ly  denies  positively 
that  she  got  the  (260.  Mrs.  Seltx  holds  the 
affirmative,  and  carried  tiie  burden  of  proof. 
She  has  not  discharged  It  and  therefore  col- 
latloo  Is  not  due  for  tills  (250. 

¥100: 

Urs.  B^ts  says  that  at  the  time  of  the  sale 
to  her  of  the  property  1861.  1863,  1865.  1867 
Roman,  July  17,  1880,  her  mother  gave  this 
amount  to  Mrs.  Oasserly,  or,  rather,  released 
Mrs.  Casserly  from  a  debt  for  like  amount; 
Mrs.  Oasserly  denies  that  she  got  this  amount; 
and  therefore  we  r^ieat  as  to  tills  Item  what 
was  said  of  the  Item        next  abovoh 

9300: 

WhUe  In  the  reoonventlonal  demand  tills 
Item  Is  asked  to  be  collated,  Mrs.  Sells  ad- 
mits <m  the  stand  that  she  received  a  like 
amount  at  the  same  time;  and  the  same 
ttOng  may  be  said  of  tiifi  Items  of  91,200  and 
$226.  These  items  oflBet  each  other. 

1250: 

In  (me  part  of  her  testimony^  Mrs.  SMts, 
In  enumerating  the  several  amounts  received 
by  Mrs.  Obsserly,  gives  only  the  one  $250 
mentioned  above.  lu  another  part  of  hex 
testimony,  and  in  her  reoonventional  de- 
mand, she  says  that  Mrs.  Oasserly  received 
$200  twlc&  She  does  not  undotake  to  say 
wboi  or  under  what  circumstances  the  sec- 
ond $iat0  was  received.  Mrs.  Casserly  denies 
positively  tiiat  die  received  $250  at  any  time. 
Collation  Is  not  due  for  the  amount 

$500: 

This  Item  Is  set  down  In  the  reconvmtional 
demand,  but  no  evidence  Is  ottered  in  support 
of  it  and  therefore  It  has  not  to  be  collated. 

$1,000: 

The  story  of  this  $1,000  Is  this:  The  moth- 
er had  let  Mr.  Oasserly  have  $600  at  one  tlme^ 
and  $260  at  another.  Mrs.  Casserly  had  let 
him  have  $150.  When  Mrs.  Oasserly  found 
out  that  her  husband  had  got  this  $850,  she 
InslBted  that  he  give  it  to  her.  He  at  first 
demurred,  but  finally  consented,  and  gave 
her  a  mortgage  tm  the  $1,000.  and  later  he 
paid  the  mortgage  debt.  Mrs.  Casserly  says 
that  her  husband  Insisted  that  the  mother 


had  given  him  the  money,  but  we  thtnk,  all 
things  conMdered.  that  the  S800  must  be 
trea-ted  as  having  been  given  by  the  mother 
to  Mrs.  Oasserly.  and  as  such  to  be  subject 
to  collation. 

Of  the  $2,500  Item  there  Is  not  one  lota 
of  proof,  and  therefore  no  collation  Is  due 
of  It 

Lot  2  In  square  bounded  by  St  Anthony, 
Derblgny  (late  Proq)er),  Roman  <late  SoUd- 
elle),  and  Bagatelle  streets,  acquired  by  pur- 
chase from  Langhauser  August  7,  1880,  for 
$132: 

In  her  reconventional  demand.  Mis.  S^ti 
ssys  that  this  $132  was  furnished  by  the 
mother,  but  no  evidence  is  ottered.  In  avp- 
port  of  this  usertion.  ^rs.  Oasserly,  on 
the  otiier  hand,  explains  in  great  detail  how 
she  managed  to  pay  the  $132,  and  In  ber 
statement  she  la  corroborated  by  the  man 
who  sold  the  property  to  her.  This  property, 
therefore.  Is  not  subject  to  collation. 

2212-2214  Bourbon,  acquired  by  purchase 
from  Widow  Aldndor  and  others  on  October 
1  and  17,  1891.  for  $400: 

Again,  as  to  this  property.  Mrs.  Sela 
makes  allegatUms  she  does  not  undertake  to 
substantiate,  while  Mrs.  Oasserly  produces 
ber  vendor  to  conobnrate  her  statements, 
which  are  detailed  and  uncontradicted.  Here, 
again,  collation  Is  not  due. 

2035-2018  Bourbon  and  1912  VlUere,  ac- 
quired by  act  ot  donation  from  mfitiier 
August  9^  1894,  at  estimation  of  $2,000: 

This  act  recites  that  tbe  donation  ia  made 
by  way  of  extra  portion,  and  is  not  to  be 
collated.  But  Blrs.  Casserly  demes  tiiat  it 
was  a  donation  at  all.  She  in^ts  that  the 
property  was  purchased  by  herself  with  her 
own  money,  and  that  she  put  it  In  the  name 
:  of  her  mother  in  order  tiiat  it  might  not  f&ll 
into  the  community  of  acquets  and  gains 
that  existed  between  hex  husband  and  her- 
self. In  this  statement  she  Is  not  contra- 
dicted, except  by  the  act  On  flie  other 
hand,  she  produces  in  corroboration  of  what 
she  says  a  counter  letter  duly  encuted  by 
ber  motim;  and  she  produces  also  the  notary 
who  passed  tiie  act  Mr.  F.  J.  Dreyfoua,  who 
corroborates  her  in  every  particular.  Need- 
less to  say,  this  counter  letter  and  testimony 
are  conclusive.  Mrs.  Oasserly  explains  tiiat 
she  got  $400  of  the  $1,000  by  the  sale  of  the 
property  referred  to  above  as  having  been 
bought  from  Langhauser  on  August  7,  1889. 
and  got  the  remainder  hy  the  accumulations 
of  her  rents.  She  produces  her  bankbook, 
showing  that  betwe«i  Jnly.  1802,  and  July, 
1893,  she  deposited  in  bank  $3,746^  She 
built  on  the  two  lots  two  houses,  and  raised 
a  third,  at  a  cost  of  $2,710,  but  she  explains 
where  she  got  the  money.  She  produces  her 
bankbook,  showing  that  She  had  at  the  time 
she  contracted  for  the  houses  $1,000  In  bank, 
frotti  the  sale  of  one  of  her  otiier  propertio. 
She  produces  tbe  cbeck  by  which  the  $1,000 
was  paid  to  her.  She  produces  as  witnesses 
a  Mrs.  Hawk^  who  testifies  to  loidtng  liet 
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$700  at  one  time,  and  f  160  at  another  time, 
and  ISO  stll]  at  another  time,  towards  pay- 
ing tot  one  of  these  houses;  and  one  of  the 
witnesBea  of  defendant,  a  Mrs.  Dubois,  testl- 
fles  to  lending  her  $225  towards  building  the 
other  bouse.  Towards  completing  the  pay- 
ment for  this  same  bouse  she  boi*rowed,  she 
says,  ¥85  from  her  mother,  and  we  find  the 
sum  of  $85  receipted  for  by  the  contractor 
as  a  last  payment  on  the  house.  The  state- 
ments of  all  these  witnesses  cover  a  good 
many  details,  and  all  corroborate  Mrs.  Cas- 
serly.  We  conclude  that  the  property  Is  not 
subject  to  collation. 

Lot,  with  Improvements,  In  square  bound- 
ed by  Vlllere,  Union,  Bagatelle,  and  tJrqu- 
hart,  acquired  at  tax  sale  on  March  80,  1896, 
for  $41.24  cash: 

Mrs.  Seitz  says  her  mother  furnished  the 
money  to  pay  for  this.  The  statement  la 
contradicted  by  Mrs.  Casserly,  and  is  Improb- 
able in  Itself,  slDce  on  the  day  of  that  sale 
Mrs.  Casserly  had  ample  funds  in  bank  to 
pay  for  this  property. 

1430-1432  St.  Anthony,  acquired  by  act  of 
sale  from  mother  on  Augost  20.  1897,  at  the 
recited  price  of  $1,400: 

Mrs.  Casserly  produces  a  counter  letter 
showing  that  this  property  had  been  put  by 
her  in  her  mother's  name,  and  she  testlQeB 
that  the  transaction  was  not  a  donation,  but 
merely  a  rectification  of  title;  and  Mr.  Drey- 
foua,  the  notary  who  passed  the  acta  and 
drafted  the  counter  letter,  corroborates  her. 
This  property  is  not  subject  to  collation. 

1434-1430,  1438-1440  St.  Anthony,  acquir- 
ed by  donation  from  mother  on  August  20, 
1S87.  at  valuation  of  $1,800: 

Mrs.  Casseriy  admits  that  this  was  a 
donation.  It  must  tberenpon  be  collateral 
For  the  purposes  of  the  collation,  we  adopt 
the  valuation  placed  ui>on  this  property  In 
the  inventory,  $2,000.  Mrs..  Beits  values  it 
at  $2,500,  but  we  have  found  her  testimony 
to  be  unreliable.  Her  .  witness  Demarest 
values  It  at  $2,400,  but  he  admits  that  he  does 
not  know  bow  the  two  bouses  are  finished  In- 
side, as  be  has  never  been  In  them;  and  it 
seems  that  they  are  not  plastered,  but  are 
papered  on  planks.  Mrs.  Casserly  says  that 
the  property  orlglnaly  cost  her  mother 
$1,905,  and  that  this  was  years  ago. 

We  understand  there  Is  no  contest  of  the 
will,  and  that  each  of  the  parties  takes  the 
properties  specially  donated  to  her  therein. 

On  the  several  amounts  they  must  collate, 
the  parties  owe  legal  Interest  from  the  open- 
ing of  tbe  succession  by  the  death  of  the 
mother.  The  parties  owe  rents  from  the 
same  date  on  the  properties  they  must  col- 
late. On  the  prox>erties  on  which  new  houses 
have  lieen  built,  the  rent  is  to  be  chargeable 
according  to  the  rental  value  of  the  property 
in  the  condition  in  which  It  was  at  the  date 
of  the  donation.  Taxes  and  Insurance  and 
maintenance  are  chargeable  to  revenues,  and 
are  not  to  be  deducted.  Carroll  v.  Succession 
of  Carmll,  48  La.  Ann.  (IG6»  20  South.  2U0, 
34  So.— 47 


We  disallow  the  reconventlonal  demand 
for  services.  Mrs.  SeltB  was  under  special 
obligation  to  her  mother,  who  had  housed 
and  fed  ber  and  her  four  children  for  so 
many  years;  and,  besides,  while  tbe  evi- 
dence is  not  sufficient  to  enter  Into  a  nice 
computation  of  the  revenues  of  the  mother 
and  of  those  of  Mrs.  Seitz,  yet  the  result  elo- 
quently proclaims  that  Mrs.  Seitz  ought  to 
be  satisfied  with  what  she  has  received.  Go- 
ing to  live  at  her  mother's  in  1883  with  four 
small  children  to  clothe,  feed,  and  educate, 
with  no  resources  except  the  rents  of  two 
small  bouses— say,  $14  to  $17  per  month 
gross— and  her  labor,  she  finds  herself  in 
1899  with  fourteen  pieces  of  Improved  real 
estate,  valued  at  $13,100;  and  this  not  by 
speculation,  but  by  simple  Increment.  Add 
to  this  that  the  cblldren  have  been  educated 
and  settled  In  life,  and  that  tbe  son  has  re- 
ceived a  property  valued  at  $1,200.  That  she 
and  her  children  should  have  helped  In  the 
household  work  while  they  were  free  pen- 
sioners in  the  house  was  nothing  but  natural. 
That  the  burden  of  the  care  of  tbe  stricken 
old  mother  should  have  rested  specially  upon 
her  was,  again,  but  natural,  under  the  cir- 
cumstances. If  she  thought  that  her  share 
of  it  was  too  great,  .the  time  to  call  upon 
Mrs.  Casserly  for  contribution  was  then,  not 
now.  The  record  leaves  no  doubt  it  would 
have  been  willingly  furnished.  The  demand 
was  an  afterthought  engendered  by  the  heat 
of  the  controversy  over  the  settlement  of 
the  succession.  It  was  not  mentioned  at  the 
making  of  the  Inventory,  when  each  was 
bringing  forward  all  claims  against  the  other. 
We  do  Mrs.  Seitz  the  Justice  to  believe  that, 
but  for  this  demand  of  her  sist^'s  for  colla- 
tion, she  would  never  have  thought  of  bring- 
ing a  claim  for  the  services  rendered  to  the 
mother  who  welcomed  her  and  ber  children 
within  her  doors  with  the  words,  "As  long  as 
I  have  a  piece  of  bread  to  eat,  you  and  your 
children  shall  share  it." 

How  the  account  will  come  out  between 
the  Bisters  upon  final  settlement,  we  do  not 
know.  We  have  had  to  take  the  law  and  the 
facts  as  we  bave  found  them.  We  believe 
that,  even  after  the  collations  which  in  this 
Judgment  she  Is  condemned  to  make,  Mrs. 
Seitz  win  still  bave  had  her  full  share  of  her 
mother's  bounty;  but,  if  so  happens  that  she 
shall  not,  the  fault  Is  hers,  In  resorting  to 
tbe  indirect  means  of  acts  of  sale  for  evi- 
dencing the  donations  of  her  mother,  Instead 
of  leaving  the  mother  to  make  plain  and  open 
donations,  as  Mrs.  Casserly  did,  which  might 
bave  been  accompanied  by  dispensatUm  from 
collation.  The  simulated  sales  she  made  in 
anticipation  of  the  death  of  her  mother  tell 
heavily  against  ber.  Her  explanation  of 
them  is  based  upon  nothing  except  her  Ipse 
dixit  Possibly,  and  not  probably,  the  moth- 
ear's  wish  was  Oiat  the  gifts  made  by  means 
of  the  acts  of  sale  should  not  be  collated. 
She  certainly  evinced  always  the  desire  that 
the  two  daughtm  share  eqiially.  But  U,  In 
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making  these  gifts,  sbe  did  not  express  une- 
quivocally her  wish  that  they  sbonld  be  con- 
sidered as  an  extra  portion,  this  court  is 
helpless  to  eke  out  the  situation. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  aside,  and  that  this  case  be  remanded  to 
be  proceeded  with  according  to  law,  and  in 
accordance  with  the  views  herein  expressed; 
that  the  plaintiff  pay  the  costs  of  the  de- 
hiands  against  Louisa  Pratts  and  Jacob 
Seltz,  and  that  defendant  pay  the  costs  of 
appeal;  and  that  the  costs  of  the  lower  court 
be  divided  equally  between  the  parties. 


(110  La.  6») 

No.  14,703. 

IX)UISIANA  SULPHUR  MINING  00.  T. 

KRAUSE  et  al. 

(Supreme  Oourt  of  Louisiana.   June  22,  1903.) 

VOBUC  UNDS— TIDAL  OVERFLOW— BTIDBNCB 
— TITUai  ACQUIRED. 

1.  The  intention  of  Act  No.  197,  p.  1^,  of 
16&9,  was  to  make  the  Register  ana  Recover 
wf  the  State  Land  Office  the  Judges  of  tlie  fact 
nhether  or  not  land  sought  to  be  entered  under 
Its  provisions  was  subjecil:  to  regular  tidal  over- 
flow. 

2.  If  the  proof  submitted  were  saUsfactorr  to 
them,  as  establiiiiing  the  diaractw  of  tlw  land 
in  this  respect,  they  could  act  and  permit  the 

entry. 

8.  A  title  wo  derived  wonid,  at  least,  be  rec- 
ognized by  the  State  until  set  aside  regularly, 
or  canceled,,  on  proof  of  error  on  part  of  Its 
ofltdalB,  or  oror  or  fraud  on  part  of  those  en- 
tering the  land. 

^Tlct  No.  267.  p.  206.  of  1861.  did  not  repeal 
that  part  of  Act  No.  197,  p.  160.  of  IS&O,  which 
authorized  the  entry  of  lands  subject  to  regular 
tidal  overflow  at  26  cents  per  acre. 

6.  At  the  time  those  statutes  were  enacted, 
the  laws  of  the  State  were  required  to  be  pro- 
mulgated and  publlriied  in  the  English  and 
French  langnagra.  The  English  text  of  sectiou 
16  of  Act  No.  267.  p.  200,  of  1801,  limits  the 
quantity  of  acres  of  tidal  overflow  lands  any 
one  person  could  enter,  at  25  cents  per  acre, 
at  one  hundred  and  sixty  acres;  the  French 
text  fixes  it  at  not  more  than  two  hundred  and 
sixty  acres.  The  laud  officials  in  1861  permitted 
one  man  to  enter  109.75  acrea  of  such  land,  and 
the  State  afterwards  issued  patent  thraefcM-. 
Such  title  is  saatained. 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Jodldal  District 
Court.  Parish  of  Calcasieu;  Edmund  Denis 
MlUer.  Judge. 

Action  by  the  Louisiana  Solphnr  Mining 
Company  against  Rudolph  Kranse  and  otb< 
ers.  Judgment  for  defendants^  and  plalit 
tiff  appeals.  AfSrmed. 

OUne  A  Cllne,  for  appelant  McCoy  ft 
Moss,  for  appellees. 

BLANCHARD,  J.  Plalntlfl  snes  to  be  de- 
clared the  owner  ctf  a  tnct  of  19&7S  acres 
of  land  in  Oalcaden  Pariah,  described  by  le- 
gal mbdlTiaioik  as  the  S.  H  %  of  Section  S2 
and  the  &  W.  %  of  the  8.  W.  %  of  Section 
8S.  Townsh^  9  Sonth,  Range  10  Weait 

A  chain  ot  title  vUdi  dates  back  to  Jan- 
nary  8,  1866,  when  Angnst  Bohn  purchased 


the  tract,  vrlth  other  lands,  from  the  State  of 
Louisiana,  is  set  forth. 

In  addition  to  claiming  title  through  mesne 
conveyances  back  to  Bohn,  the  plaintiff  com- 
pany alleges  it- and  its  authors  held  posses- 
sion of  the  property,  as  owners,  under  the  ti- 
tle set  forth  long  enough  to  acq  aire  It 
through  the  operation  of  the  preecription  of 
ten  years,  which  was  pleaded. 

It  Is  averred  that  Its  (plalntUTs)  ownership 
of  the  land  Is  disputed  by  the  defendants, 
who,  asserting  title  In  themselves,  have  caus- 
ed the  property  to  be  assessed  to  tbem  for 
taxes  and  are  paying  taxes  on  It 

Defendants,  first  setting  np  certain  excep- 
tlone  not  deemed  necessary  to  discuss,  an- 
swered denying  plalntUTs  ownership  and  de- 
nying that  plaintiff  or  the  authors  of  its  as- 
serted title  were  in  possesion  of  the  land. 

They  alleged  themselves  to  be  in  posses- 
sion as  owners  under  a  title  which  originated 
on  NovembK*  8,  1861.  when  Adolph  Esconbos 
entered  the  land  at  the  State  land  office. 

There  was  Judgment  below  in  ftiTor  of  de- 
fendante.  and  plaintiff  appeals. 

Ruling— The  suit  is  a  petitory  action.  Be- 
ing such,  it  must  needs  have  been  brought 
against  the  part?  or  parties  who  are  In  the 
immediate  posseaaiou  of  the  land.  Hence, 
by  suing  Km  use  and  Managan  plaintiff  ad- 
mits their  present  possession. 

Plaintiff  company's  first  posltliHi  Is  that 
the  mesne  conveyances  through  which  It 
claims  are.  In  themselves,  sufficient  to  ee- 
tabllsh  its  ownership.  Its  second  position  is 
that  these  mesne  conveyances,  represent  a 
title  translative  of  property,  that  under  the 
same  Its  authors  took  and  held  possession  In 
good  faith  as  owners  for  more  than  ten 
years,  and  that,  thus,  has  Its  title  and  own- 
ership been  clinched  and  secured  by  the 
presfTlptlon  oequirendi  cauaa. 

We  agree  with  the  District  Judge  that  un- 
der the  facts  of 'the  case,  and  the  law  bear- 
ing npon  the  same,  neither  position  can  be 
sustained. 

The  State  was  the  ovrner  of  the  land.  It 
acquired  It  from  the  General  Govemmoit  tn 
1852.   Both  parties  concede  this. 

In  1861  Adolph  Escoubas  entered  It  from 
the  State  at  the  price  of  20  cents  per  acre. 

Subsequently,  In  1866.  without  any  pre- 
vious cancellation  of  Escoubas'  entry,  the 
then  officials  of  the  State  Land  Office  permit- 
ted August  Bohn  to  enter  the  same  land  at 
$1.25  per  acre. 

The  tract  books  of  the  Land  Office  thus 
showed  two  entries  of  the  same  land.  This 
continued  until  November,  1878,  when,  as 
disclosed  by  an  official  transcript  from  the 
recwds  of  the  lAnd  Office  an  order  was 
made  cancelling  Bohn*s  entiT  and  dixectliis 
the  refunding  of  the  puTCfaase  mon«y. 

Prior  to  this  ord^  of  cancellation,  howev- 
er, Bohn,  it  seems,  bad  disposed  of  whatarer 
title  he  had  to  the  land  to  the  Calcaalen  Ifin* 
ing  Company,  one  of  fho  anthon  of  tbe  fdaln- 
tifCs  titl^  and  the  contention  ot  ^alntV  te 
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that  tbe  order  of  cancellation,  even  U  legal- 
ly  established,  which  la  denied,  could  have 
no  effect  upon  Bohn's  transferee,  to  whom 
no  notice  preceding  cancellation,  it  li  alleg- 
ed, was  given. 

We  do  not  find  It  necessary  to  go  into  a 
dlscoBsion  of  these  points,  nor  to  pass  defi- 
nitely upon  the  same. 

The  State  Land  Officials,  thereafter,  rec- 
ognlsed  Adolph  Escoobae  as  the  transferee 
of  the  State*8  title,  and  tn  1895.  vpoa  his 
application  (for  the  evidence  makes  It  prob- 
able he  was  still  llrlng),  or  that  of  his  heirs, 
formal  patent  was  Ismied  to  him  by  the 
GoTemor  of  the  State. 

In  1900  (Adolph  Escoubas  having  mean- 
while died  and  bis  succession  and  that  of  his 
deceased  wife  having  been  opened)  the  land 
In  question  was  sold  at  succession  sale  and 
bought  by  defendants. 

Some  two  and  a  half  years  later  the  prea- 
vnt  suit  was  filed. 

Defendants  thus  show  the  first  entry  fnnn 
the  state  and  Its  eonfirmatton,  later,  by  the 
State's  patent. 

Plaintiff's  showing  is  a  pnrchase  from 
the  State  Inter  than  the  one  under  which 
the  defendants  claim,  and  not  only  does  plain- 
tiff not  show  a  patent  from  the  State,  but 
there  appear  entries  upon  the  books  of  the 
lAnd  Office,  bearing  tqton  the  purchase  on- 
4lex  which  plaintiff  claims,  that  would  have 
had  the  effect,  at  least,  of  precluding  patent 
being  Issued  nnder  such  pnrchase  until  pro- 
ceedings had  been  taken  to  erase  the  ad- 
verse entries. 

But  plaintiff  InslBtfl  that  the  entry  by  B»- 
conbas  In  1861  Is  to  be  considered  null  mb 
MMa  for  the  reason  that  the  price  paid  (25 
cents  per  acre)  was  below  that  fixed  by  law 
tox  the  sale  of  such  lands. 

Tbt  contention  Is  that  the  action  tut  the 
land  (Adals  In  selling  below  the  minimum 
price  (which  plaintiff  omtoids  was,  for  the 
land  in  question,  75  cemtB  per  acre)  was  In 
violation  of  a  prohiUtory  law,  and,  hence. 
DO  title  was  conveyed  to  Bscoubas  by  the 
entry  he  was  permitted  to  make. 

Plaintiff  points  to  Act  No.  196,  p.  190,  of 
1867,  as  establishing  75  cents  per  acre  t<a 
sucb  lands  as  those  entered  by  Bscoubas. 

But  there  was  a  later  statute,  to-wlt:— Act 
No.  197.  p.  159.  of  1859,  whose  title  was  "An 
Act  to  graduate  and  reduce  the  price  of  pub- 
lic lands  which  are  subject  to  tidal  over- 
flow," and  this  law  fixed  the  price  of  such 
lands  at  25  cents  per  acr& 

The  intention  of  tbe  Act,  gathered  from 
its  terms,  seems  to  have  been  to  make  the 
Register  and  Becelver  of  the  Land  Office  the 
^ndges  of  the  fact  whether  or  not  the  land 
•oeght  to  be  entered  under  Its  iwovlsions  was 
subject  to  regular  tidal  overflow.  Thus,  the 
.  act  required  "satisfactory  proof'  to  be  sub- 
mitted to  the  Roister  and  Receiver  of  the 
cbaracter  of  tbe  land  in  the  respect  men- 
tioned. This  is  eonstrued  to  mean  that,  If 
the  proof  was  satlsfactozr  to  tbe  offldals 


named,  they  could  act  and  permit  entry. 
Snch  a  title  would,  at  least,  be  recognized  by 
the  State  until  set  aside  regularly,  or  can- 
celed, on  proof  of  error  on  part  of  Its  cSi- 
dals,  or  error  or  fraud  on  part  of  those  en- 
tering the  land. 

The  officials  at  that  early  day  evidently 
considered  the  land  Esconbas  applied  for  as 
subject  to  tidal  overflow;  he  must  have  sub- 
mitted to  tbem  satisfactory  proof  of  tUs; 
and  on  such  proof  they  permitted  the  entry. 
The  State  never  repudiated  this  act  of  Its 
land  officials;  no  steps  were  taken  to  cancel 
the  entry;  and,  later,  It  was  cmOimed  by 
patent  Issued. 

Tbe  plaintiff  next  pt^nts  to  Act  No.  267. 
p.  205,  of  1861,  which  was  approved  March 
21,  1861,  or  prior  to  Ebconbas'  entry,  and 
urges  that  its  Section  16,  being  the  then  last 
expression  of  the  Legislative  will  relative  to 
the  price  of  the  public  lands,  governed;  and 
that  since  Section  16  fixed  the  minimum  price 
of  the  public  lands  at  91.26  per  acre,  the  act 
of  the  land  officials  in  permitting  Esconbas 
to  effect  his  entry  at  26  cents  an  acre  was 
void  as  contrav^lng  a  prohibitory  law. 

Act  No.  267,  p.  200,  of  1861.  was  a  general 
law  whose  title  read  "An  act  relative  to  Pub- 
lic Lands."  Its  Section  16  declared  that  the 
minimum  price  of  the  public  lands  should  be 
f  1.26  per  acre,  but  there  was  added  a  proviso 
which  authorized  lands  subject  to  regular 
tidal  overflow  to  be  purchased  at  25  cents 
per  acr& 

In  this  respect,  it  will  be  seen,  the  Act  of 
1861  made  no  change  in  the  law  as  enacted 
In  Act  No.  197,  p.  169,  of  1869,  discussed 
above. 

"But,"  says  plaintiff,  "Section  16  of  Act 
No.  267,  p.  209,  of  1801,  contained  another 
proviso  to  the  effect  that  no  one  person  should 
be  permitted  to  enter  more  than  160  acr«B 
of  tidal  overflow  lands  at  25  cents  per  acre, 
and  Esconbas  was  permitted  to  enter  199.76 
acres." 

True  it  is  that  Bscoubas  did  enter  199.75 
acres  at  26  cents  per  acre,  and  true  it  is  that 
the  English  text  of  Section  19  does  name  160 
acres  as  the  ttut^ entry  at  snch  price. 
At  that  time  the  laws  were  required  to  be 
promulgated  and  published  In  the  English 
and  French  languages.  Thus,  In  the  Acts 
of  1861,  as  printed  by  authority  of  the  State, 
on  one  page  Is  the  English  text  of  the  la^; 
on  the  opposite  page  Is  the  Fi«ncb  text.  Sec- 
tion 10  of  Act  267,  p.  209,  of  1861  In  the 
French  text  names  260  acres  as  the  maximum 
entry  of  tidal  ov^ow  lands  at  26  cents 
per  acre. 

Which  Is  correct— the  English  or  the  Blench 
text?  Which'  are  we  to  follow? 

The  Escoubas  entry  is  over  the  maximum 
of  acres  as  fixed  by  tbe  English  text;  It  Is 
under  the  maximum  as  announced  by  tbe 
French  text. 

Were  the  Register  and  Receiver  of  the 
Land  Office,  awaybacfc  In  1861,  guided  by  the 
French  text?  It  would  seem  so.  ^  ■ 
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At  an  events  fn  permitting  Eicoubas  to 
enter  199.75  acres  they  coald  and  perhaps 
did  take  tbe  position  tbere  was,  at  least,  a 
doubt  as  to  bis  legal  Inability  to  enter  more 
than  160  acres,  and  that  they  conld  well  con- 
strue that  doubt  In  his  favor  without  being 
amenable  to  the  charge  of  violation  of  the 
law. 

Perhaps,  too,  being  at  the  State's  Capitol, 
they  had  access  to  the  original  manuscript  of 
Act  No.  267  and  found  the  E]DgIish  text  of 
the  printed  law  at  variance  with  the  English 
text  of  the  manuscript  In  other  words,  that 
tbe  number  of  acres  given  In  the  French 
print  was  the  number  given  In  the  English, 
as  well  as  the  French  text,  of  the  manuscript. 

However  this  may  be,  the  Gordlan  knot  of 
tbe  difficulty  seems  to  have  been  cut  by  the 
Executive  Department  of  tbe  State  govern- 
ment in  issuing  Escoubas  a  patent  on  his  en- 
try for  199.75  acres.  We  do  not  feel  war- 
ranted, under  the  circumstances,  In  declar- 
ing its  act  unauthorized  by  law. 

No  Issue  was  raised  at  tbe  trial  that  the 
land  was  not  subject  to  tidal  overflow.  It 
appears,  however,  that  some  little  testimony 
on  this  point  Incidentally  got  In,  and  one  of 
the  plaintiff's  contentions  Is  that  the  evi- 
dence discloses  the  land  was  never  subject  to 
tidal  overflow.  We  do  not  tUnk  tbSB  estab* 
Ushed. 

Defendants*  counsel,  In  their  brief,  declare 
that  If  the  i^alntlff  bad  made  the  nullity  of 
the  Escoubas  entry  an  Issue  on  tbe  ground 
that  the  land  was  not  subject  to  overflow 
In  1861,  It  would  have  been  fully  met;  that 
they  were  not  apprised  of  such  contention  un- 
til the  argument  of  tbe  case  in  tbe  lower 
court 

Little  need  be  said  of  plaintlfTs  claim  to 
title  by  prescription.  No  sufficient  posses- 
sion as  is  required  for  the  predicate  of  the 
prescription  pleaded  is  shown.  Prevost  v. 
Bills,  11  Rob.  66-58,  Is  In  point  and  adverse 
to  the  contention  of  plaintiff  herein. 

Judgment  affirmed. 


(UO  La.  <&6) 

Mo.  14,681. 

8T0THABT  et  al.  v.  WILLIAM  T.  HAB- 

DIE  ft  C30.  et  al.* 
OSapreme  Court  of  Louisiana.    Mardi  30, 

190S.) 

HABRIBD  WOMAN— SURBTT  FOR  HUSBAND- 
ADVANCBS  TO  FIRM— VALIDITY. 

Aa  Belates  to  Facts. 

1.  The  former  owner,  who  died  after  thia 
appeal,  transferred  her  property  to  the  partoer 
of  her  busband  in  a  commercial  partuersbip; 
and  be,  In  turn,  mortgaged  it  to  obtain  an  ad- 
vance for  the  firm. 

2.  Tbi»  former  owner  swore  that  the  method 
followed  was  suggested  by  tbe  creditor,  and  in 
this  the  record  contains  some  corroboration. 

3.  The  creditor  swore  that  be  bad  made  no 
soggestion.  Plalntlfl  dalmed  that  the  mort* 
gage  was  to  secare  tbe  debt  of  her  husband. 

*Bebmrlns  dnlad  Jima  B,  IKH 


As  Relates  to  Law. 

4.  True,  the  wife  cannot  be  her  husband's 
surety.  Bbe  can  be  the  surety  of  a  partner  to 
secure  advances  to  the  partnership,  aUhou^ 
her  husband  is  a  member  of  the  partnership. 

5.  "Thv  partnership  was  a  distinct  personali- 
ty from  tbe  individuals  who  compose  it."  Blv 
era  v.  City,  8  South.  484,  42  La.  Ann.  1201. 

(Syllabns  by  the  Court) 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Btenvine;  Wm.  Usher  Richardson, 
Judge  ad  hoc. 

Action  by  Elvia  Stotbart  and  husband 
against  William  T.  Hardle  &  Oo.  and  others. 
Judgment  for  plalntlffa,  and  defendants  ap- 
peaL  Reversed. 

Ban  Allen  Bennolds,  for  appellanta.  Ne^ 
ties  ft  Teer  and  John  C  Theus,  for  appelleea. 

Statement  of  the  Case. 

BREAUX,  J.  This  suit  was  brought  by 
tbe  late  Mrs.  Elvla  Stotbart  and  husband  to 
have  a  sale  of  land  annulled  which  she  re- 
ceived as  a  donation  from  her  father.  Since 
tbe  appeal,  Mrs.  Elvla  Stotbart  died.  Her 
surviving  husband,  as  totor  of  fh6  Children, 
was  made  a  party. 

In  assailing  defendants'  titie,  they,  in  sub- 
stance, set  out  that  the- firm  of  William  T. 
Hardle  &  Co.,  composed  of  William  T.  Har- 
dle, William  F.  Hardle,  and  Robert  T.  Hardle, 
are  in  possession  under  a  transfer  to  them 
from  the  heirs  of  John  T.  Hardle  and  the 
other  members  of  the  late  firm  of  John  T. 
Hardle  &  Co.;  that  the  transferrors,  John  T. 
Hardle  ft  Co.,  composed  of  Jobn  T.  Hardle. 
William  T.  Hardle,  and  Thomas  Q.  Hardle, 
boui^ht  the  land  In  question  at  sheriffs  sale 
In  1892,  which  sale  was  made  under  execu- 
tion In  suit  of  John  T.  Hardle  ft  Co.  against 
W.  J.  ft  D.  O.  Stotbart,  to  pay,  plaintiff  aver- 
red, a  debt  of  her  husband  to  W.  J.  Stotbart 
and  his  brother;  also  a  debt  of  the  firm  of 
W.  J.  ft  D.  C.  Stottaart  to  the  firm  of  J^m 
T,  Hardie  ft  Co. 

It  appears  that  at  one  time  the  firm  of  W. 
J.  &  D.  C.  Stotbart  were  heavily  In  debt, 
mainly  to  John  T.  Hardle  ft  Go.  Plaintiff 
states  that,  at  the  suggestion  of  John  T.  Har- 
dle &  Co.,  she  was  Induced  in  Msrch,  1S90, 
to  transfer  tbe  land  she  now  claims  to  D.  C 
Stotbart,  her  brother-in-law,  and  partner  of 
her  husband,  for  yi,500,  to  be  paid  In  tbe 
January  following.  She  avers  that  the  note 
representing  that  amount  was  made  payable 
to  bearer,  and  was  retained  by  W.  J.  ft  D. 
C.  Stotbart,  who  pledged  it  to  John  T.  Hardie 
ft  Go.  to  secure  their  Indebtedness;  and  she 
charged  that  this  transfer  was  made,  as  Just 
stated,  In  order  to  avoid  the  law  prohibiting 
a  married  woman  from  becoming  respondble 
for  her  husband's  debts;  that  It  new  waa 
the  Intention  to  pay  ber. 

John  T.  Hardle  ft  Co.  instituted  foreclosure 
proceedings,  via  ordlnaria,  and  obtained  Judg- 
ment on  this  note  and  mortgage.  Tbe  jndg- 
ment  was  executed.  The  property  was  sold 
and  bought  on  March  19,  ^BS^,  by  the  flrm 
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of  John  T.  Hardle  &  Go.  for  tlie  sum  of 
^00. 

Defendants  Joined  Issue   with  plaintltF; 
pleaded  estoppel  on  the  gronnd  that,  in  a 
sirit  brought  by  plaintiff  against  ber  hus- 
band, she  alleged  that  at  the  time  of  her 
marriage  with  ber  husband.  In  1886,  and  pri- 
or, she  owned  an  undivided  half  interest  In 
1,200  acres  of  land  appropriated  by  her  hus- 
band; that  she  prayed  for  a  separatton  of 
property  and  a  dissolution  of  the  community;  I 
that  D.  C.  Stotbart,  In  this  suit,  testified  that  | 
he  bought  600  acres  of  land  from  plalnttfT  for 
91,500.  and  that  the  money  on  the  note  I 
which  be  gave  for  the  land  was  used  in  the  ■ 
firm  of  W.  J.  Stotbart;  that  she  obtained  | 
judgment  for  the  f 1.500  against  ber  husband,  j 
and  for  a  dissolution  of  the  community.  ! 

Defendants  deny  that  they  were  heirs  of  I 
John  T.  Hardle,  as  alleged,  and  WllUam  T.  ! 
Hardle  and  Robert  T.  Hardle  deny  that  they  | 
were  membera  of  flie  firm  of  John  T.  Hardle  > 
&  Co.  I 

It  seems  that,  after  the  death  of  John  T. 
Hardle,  In  tbe  settlement  of  the  affairs  of 
William  T.  Hardle  &  Co.,  William  T.  Hardle 
bongbt  tbe  land  which  plaintiff  describes  In 
lier  petition. 

All  of  the  defendants  disclaim  knowledge 
of  tbe  reasons  why  the  plaintiff  sold  to  D. 
C  Stotbart  the  land  which  she  now  claims; 
and  WUlIam  T.  Hardle,  who  attended  to  the 
loan  made  by  tbe  firm  to  Stotbart  &  Co., 
swears  that  they  never  suggested  or  advised 
Mrs.  Stotbart,  either  directly  or  tbroi^h  conn* 
sel,  to  sell  the  property  to  D.  C.  Stotbart, 
plalntlfTs  brother-in-law. 

ITpon  another  branch  of  the  case  (that  re- 
lating to  the  separation  of  property  from  ber 
husband),  she  testified  that  she  had  no  bnowl- 
edge  of  the  suit  filed  in  the  case  in  her  name 
against  her  husband  for  a  separation  of  proi>- 
erty.  She  farther  said.  In  answer  to  ques- 
tions propounded,  as  follows: 

"Q.  Mrs.  Stotbart,  what  authorization  did 
you  give  for  the  Institution  of  that  suit? 

"A.  I  antfaorlBed  Mr.  Stotbart  to  see  to  it 
Mrs.  Stotbart,  what  authority  did  yon 
ever  give  any  one  to  employ  counsel  to  bring 
Bidt  against  your  husband  for  a  sepaiatlOD 
of  property? 

"A.  I  never  gave  any." 

She  also  testified  that  she  never  talked  to 
an  attorn^  about  obtaining  a  s^aratlon  of 
j/Kopaty,  and  had  no  knowledge  of  the  snit 
until  some  time  after  it  had  been  brought, 
and  tliat  she  never  authorized  her  husband 
to  bring  suit,  and  she  beard  of  the  a^wratlon 
of  property  only  some  time  after  It  had  been 
obtained. 

Before  the  statement  of  facts  was  dosed, 
defendant  objected  to  testimony  ofFered,  on 
the  gronnd  that  it  was  not  In  rebuttal,  as 
the  testimony  regarding  the  want  of  author^ 
Ity  of  the  attorney  who  represented  plaintiff 
In  the  proceeding  for  separation  of  |«operty. 

We  must  Insert  here  a  copy  of  the  Judge's 
rnling  upon  this  subject,  as  It  has  bearing 


upon  the  issues,  as  will  appear  In  our  opinion: 
"The  plaintiff  offered  evidence  which  was 
an  attack  on  an  attorney,  and  this  was  ruled 
out,  and  defendant  offered  no  evidence  as  to 
the  authority  of  the  attorney.  So,  therefore, 
there  was  nothing  to  rebut  Tbtxetcm  tbe 
objection  is  sustained." 

We  dose  our  accotmt  of  the  facts  with 
the  statement  that  plaintiff,  with  the  con- 
sent of  her  husband,  sold  her  property  to 
her  brother-in-law,  who  In  turn  mortgaged 
it  to  John  T.  Hardle  &  Co.  The  mortgage 
was  foreclosed,  and  by  conveyance  the  prop- 
erty  passed  into  tbe  ownership  of  WllUam  T. 
Hardie. 

Opinion. 

The  question  of  eBtOfppe\  In  the  order  of 
the  issues,  la  tbe  first  before  us  for  consid- 
eration. We  have  stated  In  our  account  of 
the  facts  that  the  contention  on  the  part 
of  defendants  Is  that  in  a  court  ai  compe- 
tent Jurisdiction,  In  anotiier  sult^  plaintiff 
allied  matters  which  are  contradletory  to 
tbe  record  in  the  snlt  before  us  for  dectslon. 

Plaintiff  ioiBB  the  issue,  and  argues  tliat 
there  is  no  estoppel,  because  tbe  plea  of  tbe 
wife  against  tbe  husband  did  not  Influence 
in  any  way,  as  the  suit  vras  filed  some  time 
aftor  the  loan  bad  been  made  by  Hardie  & 
Co.  to  Stotbart  &  Go.,  and  after  Hardle  & 
Go.  foreclosed,  and  after  the  land  had  been 
bought  by  defendants'  authors  at  sberlirs' 
sale. 

We  find  no  good  reason  to  dwell  xxpon  this 
plea  of  estoppel.  Plaintiff's  actton  Is  based 
upon  aTerments  of  fraud  and  simulation. 
From  that  point  of  view,  the  plea  is  not 
good,  and  cannot  bold.  If  plalntlfl!,  proof, 
succeeds  In  sustaining  that  averment,  the 
plea  of  estoppel  vronld  not  stand  for  an  In- 
stant In  tbe  way  of  ber  recoTertog  a  Jndg- 
moit 

We  wni  only  refer.  In  paaring,  to  plain- 
tiff's complaint,  that  she  did  not  anthorlse 
the  attorney  to  ento'  a  suit  for  separation  of 
pn^erty  against  ber  husband. 

Tbe  statement  of  the  district  Judge  to  ex- 
clndlx^  further  tMtimony,  as  before  men- 
tioned, shows  that  the  want  of  authority  of 
the  attorney  was  not  Insisted  vpm.  If  it 
was,  tbe  testimony  as  a  whole  would  not 
Justify  as  in  holding  that  an  attorney  of  re- 
pute had  undertaken  to  obtain  a  Judgment 
of  separation  of  property  agatost  the  will 
or  without  the  knowledge  of  t})e  plaintiff,  is 
whose  name  ho  brought  the  suit. 

This  brii^  us  to  the  question  whether 
plaintiff  bound  herself  as  surety  for  any  oth- 
er person  than  her  husband.  If  she  did  bind 
herself  to  a  third  person,  the  decisions  have 
long  stoce  settled  iimt  a  married  woman 
may  bind  herself  as  surety  for  snj  other 
jfentm  than  her  husband. 

We  win  state  preliminarily  that  it  does 
not  appear  by  the  testimony  that  defendants 
wore  co-owners,  bnt  they  were  r^;ularly 
commercial  partners,  from  whom  the  firm 
of  which  .plaintiff's  tansband  was^  mmbcv 

Digitized  by  VjOOgLC 


748 


M  BOUTHSBN  BBFOBTDB. 


(La. 


obtained  advancei,  as  before  stated.  We 
flcarcely  need  to  state  that  commercial  part- 
ners are  bound  In  solldo,  and  that  in  conse- 
quence the  obligation  of  W.  J.  ft  D.  a 
Stotiiart  was  In  solldo. 

PlalntHTs  property  stood  as  security  for 
the  firm;  also  as  aecnri^  for  the  debt  of  her 
bxottaer-In-law,  D.  O.  Stotbart,  member  of 
the  commerdal  firm.  The  fact  that  ber  bns- 
band,  W.  J.  Stotbart,  was  also  a  partner  in 
interest,  does  not  render  it  less  evident  that 
her  oblation  was  as  secnrlty  of  D.  a  Stot- 
bart, a  third  person,  who  was  bound  for  the 
whole  of  the  debt.  '  There  was  nothing  joint 
in  the  Indebtedness  Of  these  partners  to  Bar- 
die &  Co.  It  was  a  distinct  obligation  of  each 
for  the  whole.  While  the  property  went  for 
the  security  of  tbe^two  debtors,  It  was  equal- 
ly security  for  the  whole  debt  of  one  of  these 
partners. 

If  there  should  be  any  doubt  in  r^rd  to 
this  Tiew  (we  do  not  think  there  should  be), 
we  are  then  led  to  consider  the  relation  plain- 
tUf  bore  to  the  firm  itself,  of  which  her  hus- 
band was  a  member.  Was  It  as  a  third  per^ 
son?   We  think  it  was. 

Partnership  Is  defined  as  being  a  contract 
creating  a  distinct  person  from  th<Kte  who 
compose  it  "A  moral  being";  "a  dvll  per- 
son." Partners,  under  our  law,  are  not  ten- 
ants in  common.  Succession  of  Pilcher,  39 
La.  Ana  863,  1  South,  m 

"Partners,  under  our  law,  are  not  tenants 
in  common,  as  understood  by  the  English 
law."   Smith  t.  McMlcken,  3  La.  Ann.  810. 

The  court  said  in  Rivers  t.  Olty.  42  La. 
Ann.  1201.  8  South.  484: 

"The  partnership  was  a  distinct  personal- 
ity from  the  individuals  who  compose  it" 

Quite  recently,  tbls  court  said: 

"The  firm  was  a  legal  entity,  separate  and 
distinct  from  its  members;  and  the  two  firms, 
thonc^  one  had  grown  ont  of  the  other, 
and  had  In  its  composition  two  members,  or 
ex-members,  of  the  other,  were  entirely  dis- 
tinct and  separate  legal  entitles  or  persons." 
Newman  v.  Eldrldge.  107  La.  816,  81  South. 

A  number  of  decisions  are  dted  In  support 
of  this  text  If  there  are  decisions  to  the 
contrary,  we  have  'been  unable  to  find  them. 

Tills  iMlng  the  definition  of  one  of  the  ele- 
ments of  partnership,  we  would  be  at  a  loss 
to  hold  that  a  partnership,  under  the  circum- 
stances here,  is  not  a  third  person.  In  law. 
not  affected  by  the  fact  that  one  of  the  part- 
ners falls,  as  relates  to  the  property  of  his 
wife,  within  the  prohibition  of  the  law 
against  her  becoming  his  snrety. 

In  considering  this  subject  for  the  pur- 
pose of  illustration,  it  occurs  to  us  ttiat  there 
are  coiporationa  organised  under  the  gen- 
eral laws  prior  to  18S8,  by  which  shares  are 
issued.  Let  us  suppose  that  a  husband  were 
holder  of  shares  In  such  a  corporatjon;  we 
do  not  think  ttiat  this  Interest  would  dis- 
qualify the  wife  from  becoming  surety  of 
the  corporation,  or.  If  the  corporation  be  one 


burdened  wtth  Oie  word  'United,"  nnder  the 
statute  of  1888;  tlie  corporation  would  be  a 
third  person,  as  relates  to  the  wife,  although 
the  husband  Is  one  of  its  members. 

We  come  to  partnerships,  and  find  that 
they,  upon  this  point,  are  considered  In  the 
same  light  as  corporations.  We  would  not 
therefore,  consistently  lM>ld  that  the  wife  Is 
not  a  third  person  as  to  corp(»atIons,  bnt  not 
as  to  partnerships. 

This  being  our  view,  we  think  that  It  dis- 
poses of  all  the  points  Involved,  for  we  have 
not  found  in  the  facts  shown  that  condition  of 
fraud  and  simulation  which  plaintiffs  Insist 
has  been  committed. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court 
in  this  case  is  avoided,  annulled,  and  re- 
versed; that  the  demand  of  plaintiffs  be 
rejected;  and  that  they  pay  costs  of  both 
courta. 

cuo  iM.  vm 

No.  14,608. 

Succeadon  of  GHAOARD. 

PIERSON  V.  METROPOLITAN  BANE. 

(Snpreme  Court  of  LooiBiana.   June  22,  1903.) 

INSOLVENT  SUCCESSION— RIGHTS  OF  CRBDIT- 
0R8— WHONOFUL  F08SBS8ION  OF  ASSBTS 
— PLBA.  or  GOMPENUTXON. 

1.  The  creditor  of  an  Insolvent  snccessiMi  hav- 
ing been  condemned  to  pay  the  snccesaion  th« 
value  of  property  of  the  succession,  of  which  he 
had  wrongfully  taken  possessioQ  aftw  the  oveor 
ing  of  the  Buccession  and  aoid,  be  cannot  mead 
in  compensation  of  the  judgment  thus  rendered 
against  him  au  ordinarv  debt  dne  him  hy  the 
deceased.  Such  a  case  Is  one  of  the  exceptioiu 
established  by  the  code  to  the  role  of  compen- 
satioD. 

Nicholla,  O.  J.,  and  Breauz.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  QvU  District  Oonrt  Parish  of 
Orleans;  Jotm  St  Paul.  Judge. 

In  the  matter  of  the  succession  of  John 
J.  Gragard.  Action  by  Edward  Pierson,  ad- 
ministrator, against  the  Metrcvt^lton  Bask. 
Judgment  for  plaintUC,  and  defendant  ap- 
peals. Affirmed. 

James  F.  Pierson  and  Horace  Biu  Upton, 
for  plaintiff.  Dlnkelspiel  &  Hart  for  de- 
fendant 

PROVOSTY.  3.  John  J.  Oragard,  a  com- 
mission merchant  and  cotton  factor  In  the 
city  of  New  Orleans,  died  Insolvent  He  bad 
transferred  to  the  defendant  bank  In  pledse 
to  secure  a  loan  of  money  the  warehouse  re- 
ceipts for  certain  bales  of  cotton  which  be 
held  for  account  of  his  customers.  After  hla 
death  the  defendant  induced  the  warehouse 
to  deliver  this  cotton.  The  plaintiff  admin- 
istrator of  the  Insolvent  estate  brought  this 
suit  to  recover  the  cotton,  or  the  val'je  Uiere- 
of,  on  the  ground  that  ttie  cotton  bad  not 
been  pledged  to  defendant;  the  supposed 
pledge  by  which  defendant  had  obtained  pos- 
session of  it  having  been  innlld,  and  af  no 
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effect;  and  that  defendant  bad  wronrfully 
taken  possession  ot  tbe  cotton  after  tbe  death 
of  Giagard.  Tbe  suit  came  to  ttais  court, 
and  tbe  contention  of  tbe  administrator  was 
iqpbeld  (SO  South.  885);  and.  the  cotton  haT- 
iDg  been  sold.pendlnc  tbe  suit,  the  defendant 
bank  waa  condemned  to  pay  to  the  admln- 
iBtra^  the  value  thereof.  The  case  waa  re* 
manded  to  the  lower  court  for  tbe  carrying 
out  of  tbe  decree.  The  defendant  bank  there- 
upon filed  an  amended  answer  showing  that 
it  was  the  bolder  of  the  notes  rq;tresentlng 
the  loan  for  the  security  of  which  the  In- 
valid pledge  had  been  made,  and  that  the 
said  debt  had  become  due  and  exigible  be- 
fore the  death  ci  €^mgard,  and  pleading  said 
notes  pro  tanto  In  compensation  of  the  debt 
under  the  judgment,  and.  In  the  altamatlve, 
praying  Judgment  against  the  succeBsion  of 
Gragard  for  the  amount  of  said  notes. 

First,  as  to  the  plea  of  compensation.  In 
the  case  of  Tale  t.  Nolan,  8  La.  Ann.  460, 
this  court  said:  "The  wrongful  act  of  Nolan 
In  obtaining  possession  of  goods  which  were 
file  common  pledge  of  the  Insolvent's  cred- 
itmrs,  and  which  he  was  required,  to  restore 
to  tbe  qrndic,  did  not  establish  the  relation 
of  mutual  indebtedness  from  whldi  com- 
pensation results.  To  sanction  Nolan's  pre»- 
ent  <dalm  would  be  to  permit  bim  indirectly 
to  secure  an  unjust  preference  over  other 
(auditors.  His  only  right  Is  to.  his  ratable 
dlstrlbntloa  of  the  funds  of  the  Insolvent** 
Bee,  also,  Bank  t.  Keenan,  85  La.  Ann.  1181, 
and  cases  there  cited.  As  this  court  has  here- 
tofore held  tlut  ttie  defoadant  bank  had 
obtMned  possession  of  ttiis  cotton  wrongfully 
after  tte  death  of  Gragard,  the  above  cases 
are  conclusive  against  the  compensability  oS 
tbe  two  debts. 

As  tlm  judgment  rejecting  the  reconven- 
tional  demand  as  In  case  of  nonsuit  is  not 
complained  of,  all  that  need  be  said  about 
It  la  that  It  Is  correct 

Judgment  affirmed. 

NIOHOLI^  a  jr..  and  BREAUX  J.,  dls- 
Bimt 
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No.  14,&55. 
S accession  of  ORAOARD.- 
PIBRSON  V.  OANAL  BANK. 
(Siqireme  Court  of  Louisiana.  June  22,  1008.) 

IN80LTBNT  SUCCBSSION—RiaHTS  OF  CHBDIT- 
ORS— WRONGFUL  POSSESSION  OP  ASSBTS 
— FI.BA  OP  COMPENSATION. 

1;  The  creditor  of  au  insolTent  succession  hav- 
ing been  condemned  to  pay  to  the  succession  the 
vjune  of  prwerty  ot  the  sttcccadon,  ot  which  he 
has  wrongf iuIt  taken  poesesdon  after  the  opeu- 
tug  of  the  snccessiOQ  and  sold,  he  cannot  plead 
In  conipensatloD  an  ordinary  debt  dae  him  by 
the  deceased.  Such  a  case  U  one  of  the  excep- 
tions eetaMiahed  by  the  Oode  to  the  rule  of  com- 
pensation. 

NicbollB,  C.  J.,  and  Breanz,  J.^  dlnenthig; 
(Syllabus  by  the  Court) 


Appeal  from  Civil  District  Goort  Parish  cf 
Orleans;  John  St  Paul,  Judge. 

In  the  matter  of  tbe  anoceasion  of  John  J. 
Gragard.  Action  1^  Edward  Pterson.  ad* 
ministrator,  against  tbe  Canal  Bank.  Jodg- 
ment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

James  F.  Pierson  and  Horace  BL  Upton, 
for  plaintiff.  Branch  K.  UlUer,  for  defend- 
ant 

PB0V08TT,  J.  John  J.  Giagard,  a  com- 
mission merchant  and  cotton  Cactor  at  the 
city  of  New  Orleans,  died  Insolvent.  He  bad 
delivered  to  the  defendant  bank,  in  pledge 
fOT  the  Kcorlty  of  a  kwn.  a  warehouse  re- 
ceipt for  cotton  whldi  he  held  for  his  cua- 
tomers,  and  upon  which  he  had  made  ad- 
vances of  money  to  his  said  customers.  Aft- 
er his  death  tbe  defendant  bank  obtained  the 
delivery  of  the  cotton  from  the  warehouse, 
and  tbe  administrator  of  the  succession 
brought  the  present  salt  to  recover  bat^  tbe 
cotton,  or  the  value  thereof,  on  the  ground 
that  tin  pledge  was  invaUd.  and  the  taking 
possession  of  the  cotton  wrongful.  Pending 
tbe  suit  the  defmdant  bank  of  its  own  au- 
thority sold  the  cotton.  Tbe  case  came  to 
this  court  and  this  court  held  (80  South.  888) 
as  follows: 

"We  held  In  the  Case  of  Metropolitan 
Bank  [30  South.  8SSU  and  we  repeat  that  In 
tlie  present  auit  Hie  administrator  la  atand- 
ing  In  Judgm^  at  a  trustee  of  the  creditors 
of  the  snccenlai,  not  as  a  representative  <tf 
tbe  decedent  and  that  theretore,  he  has  a 
cause  of  action  to  bring  bade  this  property 
into  the  anccesahm,  In  order  that  it  may  be 
divided  nitaUy  among  tha  credltwa  of  the 
sncce salon.  There  having  been  no  pledge, 
the  action  of  the  dtfendant  bonk  In  takb^c 
possession  of  the  cotton  was  wrongful;  and, 
as  a  consequence,  the  cotton,  or  its  value, 
must  be  restored,  and  tbe  defendant  must 
compenaato  the.  aoccesaton  tm  all  npenses 
to  which  the  BotMieasion  baa  been  put  In  the 
effort  to  rectify  tbe  .wrong." 

Tbe  ease  waa  sent  back  to  the  lower  court 
for  the  carrying  out  of  the  judgment  con- 
demning the  defendant  baiA  to  pay  the  value 
of  the  cotton,  and  In  tin  lower  court  tbe 
d^endant  bank  filed  an  amended  answer, 
pleading  in  compensatton  of  the  judgment 
tbe  debt  for  which  the  pledge  bad  been  at- 
tempted to  be  made,  and  In  tbe  alternative 
praying  for  judgment  against  the  snocession 
for  said  debt 

Tbe  lower  court  rejected  aa  of  ncmsoit  the 
demand  In  reconvention,  and  since,  to  de- 
fendant's telef.  no  cmnplatot  Is  made  on  that 
acore,  we  wUl  not  notice  that  part  of  the 
Judgment  further,  except  to  aay  ttiat  It  waa 
correct 

The  argument  of  counsel  in  support  of  the 
plea  of  compensation  rests  upon  the  prem- 
ise that  the  defendant  bank  got  possession  of 
the  cotton  rlghtfidly,  before  Gragard's  toUfa: 
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when  this  coart  has  already  found  in  this 
case,  as  shown  by  the  above  excerpt,  that 
defendant  got  possession  of  the  cotton  wrong- 
fully, after  Gragard's  death.  On  this  point 
of  compensation  the  present  case  cannot  be 
distinguished  from  that  of  the  same  plaintiff 
against  the  Metropolitan  Bank  (this  day  de- 
cided) 34  South.  742, 

The  rights  of  the  creditors  of  an  insolvent 
succession  are  determined  as  of  the  day  of 
the  opening  of  the  succession  by  the  death 
of  the  debtor.  Thereafter  creditors  cannot 
better  their  position  by  taking  wrongful  pos- 
session of  the  property  of  the  succeBaion. 
This  court  has  decided  that  the  defendant 
banli  bad  no  right  of  pledge  over  this  cot- 
ton; therefore  defendant  was  nothing  more 
than  an  ordinary  creditor  of  the  succession. 
If  BO,  defendant  must  take  its  chances  with 
the  other  creditors  in  the  distribution  of  the 
funds  of  the  estate,  and  cannot  be  allowed 
to  take  wrongful  possession  of  the  property 
of  the  succession,  and,  when  sued  for  resti- 
tution, to  plead  compensation. 

When  this  case  was  here  before,  it  appear- 
ing that  some  of  the  consignors  of  the  cotton 
had  ratified  the  sale  made  of  their  cotton  by 
the  defendant  bank,  this  court,  in  remanding 
the  case,  directed  that  as  to  the  cotton  of 
these  particular  consignors  the  defendant 
bank  might  account  to  the  plaintiff  for  only 
the  amount  of  the  Indebtedness  of  these  con- 
signors to  the  succession.  In  the  lower  court 
question  arose  as  to  whether  S.  H.  Havard, 
one  of  the*  consignors,  had  thus  ratified  the 
sale  of  his  cotton. 

The  evidence  shows  that  Havard  was  liold- 
Ing  his  cotton  for  higher  prices,  and  that 
when  he  learned  that  his  cotton  was  in 
pledge  to  the  defendant  bank  he  came  to 
New  Orleans,  and  went  to  the  bank,  with 
his  brother,  prepared  to  pay  all  that  he  owed 
on  the  cotton,  and  redeem  it,  and  that  the 
bank  refused  to  permit  the  redemption.  The 
evidence  shows  further  that"he  requested  the 
bank  to  turn  over  his  cotton  to  a  commission 
merchant  named  by  liim,  and  he  says  that 
his  piu^ose  was  to  have  this  commission 
merchant  hold  the  cotton  for  him,  to  await 
better  prices.  The  defendant  bank  put  the 
cotton  in  the  hands  of  Its  own  commission 
merchant  to  be  sold,  and  notified  Havard  of 
the  fact  by  letter;  and,  because  Havard 
made  no  answer  to  the  letter,  the  contention 
is  now  put  forward  that  he  consented  to  the 
sale  of  his  cotton.  But  he  had  already  done 
all  that  he  was  required  to  do  to  redeem  his 
cotton,  and  thereafter  the  bank  acted  at  its 
peril.  We  think  that  our  learned  Brother 
of  the  lower  court  erred  in  holding  that 
Havard  consented  to  or  ratified  this  disposi- 
tion of  his  cotton.  The  Judgment  must  be 
amended  In  that  particnlar. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  so  as  to  Increase  to  $16,082.55  the 
amount  whicb  the  defendant  bank  la  to:  pay 


to  the  plaintiff  administrator,  and  that,  ai 
thus  amended,  It  be  affirmed. 

NICH0LL8,  C.  and  BREAUX,  J„  dl» 
sent. 


(UO  U.  706) 

No.  14,706. 

BOBtCHAUX  T.  SEGURA  SUGAR  CO, 
Limited.* 

(Supreme  Court  of  Louisiana.  April  27,  1903.) 
CONTRACTS-BREACH— EVIDBNCS—DAMAOSS. 

1.  Plaiatiff,  a  caoe  grower,  sold  bis  cane  crop 
to  the  defendant,  a  augar  factory.  The  crds 
was  to  be  delivered  at  a  switch  on  the  tramroad 
of  the  defendant  at  the  rate  of  not  less  than 
oue-sereutietb  of  the  total  crop  per  day,  the 
grinding  to  begin  not  later  tiian  October  25th. 
The  tramroad  traversed  the  lands  of  plaioHS 
and  other  landownerB,  who  had  agreed  to  give 
a  right  of  way  and  build  the  roadbed;  defend- 
ant agreeing  to  hatd  the  cane  of  these  land- 
owners at  50  cents  per  ton.  The  landowners  dU 
all  the  work  that  was  required  of  them  on  the 
roadbed,  defendant's  engineer  superintending  the 
work.  Owing  to  mlny  weather  and  early  frost, 
the  roadbed  proved  deficient,  and  the  juice  of 
the  cane  proved  of  poor  qnallty,  so  that  the 
grinding  was  alow,  and  the  car  service  on  the 
road  was  bad.  Owing  to  these  causes,  defend- 
ant was  nnable  to  receive  the  cane  according  to 
contract.  The  plaintiff  would  have  delivered  the 
cane  if  defendant  had  been  ready  to  receive  it 
The  grinding  season  lasted  more  than  70  dava. 
Part  of  the  cane  soured,  and  was  lost.  Bad, 
defendant  is  answerable  for  tiie  lost  cane  at 
the  contract  price, 

2.  The  price  was  to  be  regulated  by  the  mar- 
ket price  of  sugar.  To  prove  this  price,  evi- 
dence of  what  defendant  paid  during  the  season 
for  cane  received  nnder  the  contract  with 
plaintiff,  and  under  similar  contracts  with  other 
cane  growers,  was  properly  admitted;  and  the 
average  of  the  prices  so  paid  may  be  accepted 
as  the  price  which  the  cane  lost  would  have 
brought  it  defnidaut  had  accepted  the  ddivery 
of  it  according  to  the  contract. 

(Syllabus  by  the  Court) 

Appeal  from  Nineteenth  Jadldal  District 
(Tourt,  Parish  of  Iberia:  T.  Don  Foster, 

Judge. 

Action  by  Onezephore  Roblcbaux  against 
the  Segura  Sugar  Oomiwiiy,  Limited.  Judg- 
ment for  plaintiff  and  defendant  appeals. 

Affirmed. 

Walter  J.  Burke  &  Bro.,  for  appellanL 
Cammack  &  Mailer,  for  appellee. 

PROYOBTT,  X  On  the  Mb  day  of  An- 
gns^  1808,  plaintiff  and  defendant  entered 
Into  the  folio  wing  contract  viz.: 

"The  Segnra  Sngar  Company,  IMl,  lo- 
cated In  the  parish  of  Iberia,  Ia,,  on  the 
Segnra  Plantation,  party  of  the  first  part, 
and  O.  Roblcbanz,  party  of  the  second  part, 
have  entered  Into  the  following  agreement: 

"Said  party  of  the  second  par^  owner  of 
cane  crop  now  growing  on  his  landl,  tftnated 
in  the  parish  of  Iberia,  state  of  Lonlslana. 
agrees  to  sell  and  does  berets  aeli  nnto  party 
of  the  first  part  the  cane  crop,  consistbig  of 
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six  acres  of  plant  eane  of  Btnbblea,  Intended 

for  the  mill. 

"Said  party  of  the  second  part  binds  him- 
self to  deliver  at  Bobldianz  all  of  said  cane, 
which  shall  be  sound,  unfrozen  cane,  free 
from  leaves,  trash  or  dirt  The  tops  to  be 
cat  In  the  first  solid  Joint  below  the  white, 

"The  delivery  of  said  cane  Is  to  start  on 
a  date  to  be  specified  by  the  party  of  the  first 
part,  bnt  which  shall  be  no  later  than  the 
25tU  day  of  October  next  and  be  completed 
no  later  than  the  Stb  day  of  January  follow- 
ing, and  shall  be  considered  as  made  on  the 
arrival  of  said  cane  at  the  sugar  bouse  scales, 
belonging  to  the  party  of  the  first  part 

"The  dally  delivery  of  cane  shall  be  deter- 
mined by  the  party  of  the  first  part,  but 
shall  be  no  less  than  one~seventieth  of  the 
total  amount  contracted  herein,  all  condf- 
tlone  and  weather  permitting. 

"In  consideration  of  which  the  party  of 
the  firat  part  agrees  to  pay  unto  the  party 
of  the  second  part  for  all  cane  so  deliv- 
ered, said  cane  to  be  weighed  on  the  scales 
at  Segura,  the  sum  of  fO.86  per  ton  of  2,000 
lbs.  tot  each  cent  that  prime  yellow  clarified 
sugar  sells  for  during  the  week  of  delivery, 
first  official  quotations  of  the  New  Orleans 
Sugar  Exchange  to  be  taken  each  day  to 
make  the  average,  which  price  shall  consti- 
tute the  price  of  this  contract 

"The  manufacture  of  said  cane  Into  sngar 
at  the  aforesaid  sngar  bouse  being  a  ma- 
terial consideration  of  this  contract,  it  is  ex- 
pressly stipulated  and  agreed  that  in  the 
event  of  fire,  breakage  of  machinery  or  any 
Oder  cause  beyond  the  control  of  said  party 
of  the  first  part,  but  of  such  a  nature  as  to 
prevent  for  more  than  6  consecntlve  days 
the  manufacture  of  said  cane  into  sugar  at 
the  aforesaid  sugar  house,  tlils  contract  to 
become  null  and  void  for  all  cane  not  previ- 
ously delivered  at  said  sngar  house. 

"Should  however  the  mill  operations  be 
stopped  but  for  a  few  days,  owing  to  any 
eauKe,  this  contract  to  continue  In  full  force, 
but  the  said  party  of  the  second  part  agrees 
not  to  bold  said  party  of  the  first  part  in  any 
manner  responsible  for  any  loss  which  may 
be  Incurred  to  the  party  of  the  second  part 
owing  to  the  non-reception  of  cane  by  the 
party  of  the  first  part  during  the  said  time 
of  stoppage. 

"Settlements  to  be  made  on  every  Thurs- 
day for  all  cane  delivered  up  to  the  preced- 
ing week.  Freight  to  be  deducted  herefrom 
at  60c.  per  ton." 

It  Is  noted  that-  under  this  contract  the 
cane  was  to  be  delivered  atKoblchaux  This 
was  a  station  or  switch  on  defendant's  tram- 
road.  Plaintlft  *  complains  that  defendant 
failed  to  furnish  cars  as  agreed,  In  order  that 
one-seventieth  of  the  crop  might  be  deliv- 
ered dally,  and  that  as  a  consequence  a  con- 
siderable part  of  the  cane  was  lost,  and  be 
clainas  of  defendant  the  valne  of  this  cane. 
He  nes  also  as  subrogee  of  others,  whose 


claims  are  alleged  to  have  accrued  nnderslm- 
liar  contracts  and  circumstances,  and  at  the 
same  time. 

Defendant  does  not  seriously  contest  the 
amount  of  plaintUf's  loss,  contenting  itself 
with  animadverting  upon  the  dilatorlness  of 
plaintiff  and  bis  assignors  In  bringing  this 
suit,  which  was  not  filed  until  January,  1902, 
three  years  after  the  loss,  and  when  the  pro- 
curing of  testimony  to  rebut  that  of  plaintiff 
and  his  assignors  on  tbe  subject  of  the 
amount  of  cane  lost  bad  become  exceedingly 
difficult.  In  view  of  this  tardiness,  greater 
strictness  of  proof  of  the  loss  must  be  ex- 
acted of  plaintUf.  Courts  do  not  relish  stale 
demands,  but  the  court  a  qua  tboi^ht,  and 
we  think,  plaintiff  has  fnlly  discharged  this 
burden. 

Defendant  does  not  pretend  to  have  fur- 
ulabed  the  cars  as  required  by  the  contract, 
but  denies  that  this  was  the  cause  of  plain- 
tiff's loss;  laying  the  loss  to  the  early  frost, 
which  Injured  the  cane  of  plaintiff  and  tils 
assignors,  whereby  it  ceased  to  be  tbe 
"sound,  unfrozen"  cane  called  for  by  tbe  con- 
tract Also  It  attributes  tbe  delay  in  fur* 
nlshing  the  cars  to  the  congested  condition 
of  the  sugar  mill,  which  necessitated  occa- 
sional Interruptions  in  the  delivery  of  cane; 
this  congestion  being  brought  about,  not  by 
any  defect  In  the  machinery  or  any  foult  of 
defendant,  but  by  the  poor  quality  of  the 
cane  Juice,  which  made  tbe  process  of  man- 
ufacturing unusually  slow.  Fart  of  the 
blame  for  the  Impertect  car  service  defend- 
ant lays  at  tbe  door  of  plaintiff  and  his  as- 
signors, tiiemselves,  who,  It  says,  failed  to 
furnish  a  sufficient  and  proper  roadbed  for 
the  tramway,  according  to  agreement 

Plaintiff  and  bis  assignors  and  other  land- 
owners bad  agreed  with  defendant,  It  seems, 
to  furnish  a  right  of  way  across  their  lands, 
and  build  a  roadtwd  for  defendant's  tram- 
way, in  consideration  of  defendant's  agreeing 
to  haul  their  cane  at  50  cents  per  ton,  and  the 
tramroad  had  been  built  under  this  agree- 
ment Owing  to  the  wetness  of  tbe  season, 
the  roadbed  proved  to  be  insufficient,  and  the 
Imperfectness  of  the  car  service  was  in  part 
due  to  this.  Defendant  claims  that  this  re- 
sult is  attributable  to  the  fault  of  plaintiff 
and  the  other  landowners  in  not  fumlBblng  a 
better  roadbed,  and  to  the  weather,  for  nei- 
ther of  which  It  is  responsible.  We  do  not 
think  this  defense  can  hold.  So  far  as  the 
weather  is  concerned,  the  parties  cannot  be 
supposed  to  have  contemplated  at  the  time  of 
entering  into  their  contract  that  It  would  af- 
fect tbe  tramway.  Rainy  weather  does  not, 
as  a  usual  thing,  make  ralhroads  Impassable. 
So  far  as  the  deficiency  of  the  roadbed  Is 
concerned,  defendant  alone  Is  to  blame.  Its 
engineer  superintended  the  construction,  and 
no  one  pretends  to  say  that  the  landowners 
did  not  do  an  the  work  that  was  required  of 
them.  After  the  tramway  had  been  complete 
ed,  iti  maintenance  moit  unqnestiaQftblj  de> 
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volred  upon  defendant  It  was  defendant's 
raOroad,  for  banUng  over  which  defendant 
charged  freight 

With  the  congested  condition  of  the  sugar 
mill,  plaintlfr  and  his  assignors  bad  nothing 
to  do.  They  did  not  warrant  the  ripeness  of 
tbe  cane,  but  only  bound  themselTes  to  de- 
liver It  If  the  cane  was  not  "sound,  nnfros- 
en  cane,"  It  was  for  defendant  not  to  accept 
it  and  let  that  be  the  issue;  but,  instead  of 
this,  defendant  went  on  receiving  caue,  there* 
by  giving  rise  to  a  very  strong  presmnpUon 
that  the  cane  continued  to  be  such  as  was 
called  for  by  the  contract  PlalntifT  strength- 
ens this  presumption  by  proof  that  he  and 
his  asdgnors  promptly  wlndrowed  their  cane^ 
and  by  testimony  that  the  caue  was  sound, 
whereas,  defendant  offers  in  rebuttal  noth- 
ing except  the  vague  statement  that  a  great 
deal  of  cane  was  rejected  that  season,  the 
witness  not  being  able  to  say  whether  any 
of  it  was  part  of  plaintiff's  cane,  and  tbe 
equally  vague  statement  by  counsel  that  flie 
continuation  of  the  grinding  beyond  the  70- 
day  term  stipulated  In  the  contract  was  more 
In  the  way  of  an  effort  to  help  out  the  un- 
fortunate situation  than  of  strict  business, 
and  that  defendant  should  not  be  made  the 
worse  for  Its  meritorious  conduct  in  attempt- 
ing to  save  the  crops  of  the  cane  growers. 
All  that  we  find  In  the  record  to  bear  out 
this  theory  of  the  meritorious  conduct  of  de- 
fendant Is  the  following  question,  to  which 
no  answer  was  given:  "How  long  did  the 
refinery  continne  grinding  after  the  seventy- 
day  term  bad  expired,  in  order  to  save  the 
cane  cn^  of  the  cane  sellers."  From  tbe  si- 
lence that  followed  this  question,  the  infer- 
ence would  be  that  the  grinding  was  not  con- 
tinued beyond  the  70>day  term,  through  dla- 
Intoosted  motives,  one  single  minute. 

Defendant  continued  to  receive  cane  up  to 
tbe  21st  of  January.  By  its  contract  It  should 
bave  begun  not  later  than  tbe  25tb  of  Octo- 
ber.  Between  these  two  dates  are  89  days. 

We  must  conclude  that  during  these  89 
days  the  cane  was  suitable  to  be  received, 
and  that  In  accordance  with  the  contract 
defendant  was  bound  to  receive  tbe  cane  of 
plaintiff  and  his  assignors  at  the  rate  of  one- 
seventieth  of  tbe  total  crop  per  day,  and  that 
if  defendant  had  complied  with  this  obliga- 
tion, the  entire  crop  would  have  been  saved. 
It  is  very  evident  that  a  considerable  propor- 
tion of  the  loss  was  caused  by  the  inability 
of  defendant  to  convert  the  cane  Juice  into 
sugar  as  rapidly  as  could  have  been  done, 
had  tbe  Juice  be^  of  better  quality,  but  the 
contnuA  nowhere  provides  that  the  Inability 
of  defendant  to  dispose  of  the  cane  Juice  at 
the  rate  of  one-seventieth  of  the  crop  per  day 
should  release  defendant  bum  the  obligation 
to  accept  delivery  of  the  cane  at  that  rate. 

We  do  not  see  how  the  question  of  default 
■  CUi  come  up  in  this  case.  If  tbe  dplng  of  a 
thing  can  t^e  put  off  without  detriment,  a 
..contractor  may  Infer  that  there  csji  be  no 
harm  In  delay,  &nA  putting  In  default  be-' 


comes  useful  for  tbe  purpose  tS  advising  him 

of  the  desire  of  the  obligee  that  tbe  doing  of 
the  thing  should  not  be  postponed;  bat  1b 
the  case  of  tbe  taking  off  of  a  cane  crop,  all 
delay  Is  known  to  be  fraught  with  dangw. 
and  It  would  seem  that  to  require  a  cane 
grower  to  send  a  notice  to  that  effect  to  a 
central  sugar  factory'would  be  like  requiring 
a  man  to  send  coals  to  Newcastle. 

We  think  that  the  testimony  of  the  witness 
Nuckolls,  based  on  the  prices  actually  paid 
for  cane  by  tbe  defendant  during  the  season, 
was  properly  received,  to  show  the  value  of 
this  cane  which  defendant  should  have  re- 
ceived, but  did  not  receive;  and  we  think  the 
average  of  these  prices,  wtiile  not  represent- 
ing, in  strictness,  the  amount  due  under  tbe 
contract,  is  atwut  as  near  to  that  amount  as 
can  now  be  arrived  at  We  understand  that 
this  was  tbe  basis  of  the  Judgment  appealed 
t^m. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed,  and  that  tbe  case  be  ronanded  tat 
turtber  proceedings. 


No.  14,889. 
STATU  V.  OASIBT. 


(Supreme  Oourt  of  LouWana.   June  22;  1908.) 

CRIMINAL  LAW— ACCDSBD  AS  WITNBS8-^IK- 
PEACHHBNT. 
1.  The  accused  took  the  stand  to  tartify  at  a 
witness  in  his  own  behalf.    On  cross-examlnar 
tlon  he  was  asked  by  the  prosecuting  attorney 
"How  many  times  have  you  been  in  trouble?^ 
which  QuestioQ  and  the  answer  thereto  were 
objected  to  as  attacking  the  charact»  of  tbe 
accosed  which  bad  not  been  put  In  Iistte.  The 
mliog  of  tbe  trial  judge  was  that  while  ooC 
admissible  to  Impeach  the  diaracter  of  the  ac- 
cased,  the  question  and  its  answer  were  proper 
for  the  purpose  of  affecting  tbe  acenMd's  wae> 
ity  as  a  witness.  Sustained. 
(Syllabus  by  tbe  Court) 

Appeal  from  Criminal  District  Court  Pa^ 
Isb  of  Orieans;  Frank  D.  Chrdtlen,  Judge 

William  Casey  was  convicted  of  lucenj, 
and  appeals.  Affirmed. 

Joseph  D.  Kleman,  for  appellant  Walter 
Gulon,  Atty.  Oen.,  J.  Ward  Gurler,  Dlat 
Atty.,  and  Samuel  A.  Montgomery,  Ant  Dlat 
Atty.,  for  the  State. 

BLANCHARD,  J.  Defendant  with  ano^ 
er,  was  Indicted  for  the  larceny  of  125  vol- 
umes of  law  books,  valued  at  9810.00. 

Tbe  other  fellow  pleaded  guilty  and  was 
sentenced  to  one  year  at  hard  lalrar. 

The  accused,  denied  bis  guilt  ma  tried 
by  Jury,  convicted  and  sentenced  to  twoyeua 
at  bard  labor. 

It. must  now  be  for  him  a  melancholy  fact 
that  among  the  books  he  stole  were  two  toI- 
umes  of  Archibald's  (Criminal  Practice  and 
Pleadincff  and  one  volume  of  Wbartoii*! 
.Criminal  Law~rboth  treating  learnedly  of 
the  crime  he  was  coimnltUn&  .teadUiyc  >  Its 
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henloBB&esa,  and  pointing  ont  how  hard  In- 
deed la  tbe  way  of  hlzn  who  loses  algbt  of  the 
distinction  the  law  draws  between  meum  el 

At  the  trial  tbe  accused  took  the  stand  In 
his  own  behalf. 

After  Interrogation  bj  his  own  counsel  he 
waa  submitted  to  the  prosecuting  attomey 
for  cross  examination,  and  was  asked  this 
question:— 

"How  many  times  hare  you  been  In  trou- 
ble?' 

To  which  his  counsel  objected  on  the 
ground  that  It  was  an  attempt  on  part  of 
tbe  State  to  prove  the  bad  character  of  the 
witness;  was  an  attack  upon  his  character. 
It  was  urged  that  the  defense  not  having 
pot  In  issue  his  good  character,  It  was  not 
oarapetent  for  the  prosecntlon  to  seek  to 
sbow  be  was  a  man  of  bad  cbaracter. 

The  District  Attorney  thereupon  stated 
tbat  his  purpose  was  not  to  Impeach  the 
dbaractu  of  the  aoeuted,  but  to  afFect  the 
credibility  of  the  wUneu. 

Tbe  court  ruled  that  since  a  good  char- 
acter for  tbe  accused  had  not  been  sought  to 
be  eatabllataed  by  tbe  defense,  tbe  State  bad 
no  light  to  raise  the  Issue  of  bad  cbaracter; 
but  that  the  question  asked  the  witness  was 
proper  for  tbe  purpose  of  affecting  the  cred- 
it to  be  glren  to  bia  testimony  as  a  witness 
on  tbe  stand.  And  the  Judge  then  and  tiiere 
(darged  the  Jury  the  answer  of  the  accused 
to  fbe  queatltni  vaa  to  be  tiy  them  consld- 
emd  only  In  so  far  as  It  might  affect  his  ve- 
radty  as  a  witness— tbat  and  nothing  else. 

To  this  ruling  a  bill  was  taken  on  behalf 
€t  tb»  accaasd,  and  this  appeal  Is  predicated 
on  tbe  same. 

Tbe  ruling  objected  to  Is  sustained  hj  tbe 
decision  of  tiUs  Court  tn  State  t.  Muzplv*  ^ 
!«.  Ann.  958^  IS  South.  229l 

Jodgmoit  af&mied. 

,  .L  L~.  TI3) 

No.  14,t£fif. 
TOWN  or  JENNINGS  T.  HABTIN. 
(Suprane  Ooart  of  LooUana.   JTnae  22,  1908.) 

APPBAL-DISMISSAL. 

1.  With  consent  of  both  plaintlfE  and  defend- 
ant, the  appeal  is  dismisaed. 
(SyUabus  by  the  Court.) 

Aiweal  from  Mayor's  Conrt  Town  of  Jen- 
nings; W>  S*.  Humphreys,  Judge. 

Action  by  tbe  town  of  Jennhigs  against 
John  Martin.  Judgment  for  plaintiff.  De- 
fendant anneals.  Dismissed. 

Sompayrac  A  Toomer,  for  appellant  OUne 
ft  GUne^  for  appellee. 

Oq  Motion  to  lilsmlss  the  Appeal 

BRBAUX,  J.  Tbe  town  of  Jennings  mov- 
ed to  dismiss  the  appeal  on  tbe  ground  tbat 
tbls  court  is  without  Jurlsdlotkm  imtlone  ma* 
teriae. 


The  defendant  did  not  oppose  Uds  motlim; 
on  the  contrary,  asked  ttie  aj^eal  be  dis- 
missed, at  his  costs. 

On  the  motion  of  both  parties  looking  to 
the  same  end,  dismissal  of  tbe  appeal,  we 
cannot  do  less  than  to  decree  accordingly. 

Tbe  appeal  la  dismissed. 


dU  I4L  n4) 

No.  14,ta7. 
8HIBLDS     WHITIX>OK  ft  BBOWN. 
(Supreme  Court  of  LoniBiana.   June  22,  1908.) 

PRBSGRIPTION— TRBSPASS  ON  UND. 

1.  Where,  in  an  actitHi,  gorlerned  by  tbe  law 
aa  it  stood  vTi<a  to  tbe  adoption  of  Act  No.  83, 
p.  41,  'of  1902,  for  damages  for  trespasa  npon 
land.  Including  tbe  cuttiog  and  removUis  of  tim- 
ber, It  appears  that  no  timber  has  been  cut  or 
removed  and  no  other  trespass  committed  with- 
in the  year  preceding  tbe  iustitation  of  the  suit, 
the  plea  of  prescription  of  one  year  should  be 
sustained. 

Blanchard,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  BleTenth  Judicial  District 
Court,  Parish  of  Natchltof^es;  Obades  V. 
Porter,  Jndge. 

Action  by  Edward  Shields  against  Whlt- 
lock  ft  Brown.  Judgmwt  for  defendants. 
Plaintiff  appeals.  Afflnned. 

Bieaaeale  ft  Bieaseale,  for  appellant  Jade 
ft  Slemlng,  tax  arooHees. 

HONBOE,  J.  The  plalntUT  filed  this  rait 
July  12,  1902,  and  he  alleges  that  the  de- 
taOMJoXB  have  trespassed  npom,  and  bsTe  dfr> 
nnded  <tf  Its  timber,  a  tract  of  land  owned 
by  him,  cmtatnlng  about  88p  acres,  and  de- 
scribed  aatbeN.  HandtbeN.  BL^ofllie 
8.  W.  U  of  Bee.  15,  T.  9.  B.  10  W.;  that 
be  learned  of  thdr  depredatlim  only  within 
a  month  before  tbe  Inatltution  of  ttila  suit 
and  after  tbe  timber  had  hem  remoTed  and 
the  land  rendered  valueleas;  that  the  timber 
so  taken  was  worth  98,097.30;  and  that  he 
has  been  otherwise  damaged,  the  particulars 
befaig  stated.  He  accordingly  pray*  tm 
Judgment  In  the  sum  of  $5,047.80. 

Tbe  defendants,  for  answer,  dmy  the  al-. 
lotions  of  the  petition,  except  aa  spedally 
admitted.  They  eepedally  d«iy  that  plain- 
tiff is  the  owner  of  the  land  desciibed,  and 
allege  that  nutll  wttiiln  a  few  days  of  tiie 
Instltutlott  of  this  suit  tta^  did  not  know 
of  any  right  or  claim  on  his  part  Uiereto, 
but  believed  that  they  were  the  rl^tful  own- 
ers end  possessors  of  the  sam&  They  fur- 
timr  allege  that  on  December  11,  iOOO,  tbey 
purchased  from  D.  O.  Scaiboroivb'ttie  N.  W. 
^  and  the  W.  %  of  the  N.  W.  %  of  the  N.  EL 
^4  of  Sec  16,  T.  9,  B.  10  W..  containing  160 
acre*,  and  that  Scaiborough  had  acquired  the 
same  ,July  7,  1900,  by  purchase  at  a  sale  for 
the  taxes  of  1889  aasessed  to  S.  D.  Oarpenter, 
plataUUTs  aUeged  author;  that  VxSm  to  their 
purtituuse  from  <Bcarix»oagb,  they  had  bttaaM 
from  Boyd  T.  Soott  all  the  timber  on  the  S. 
W,  %  and  tbe  a  H  of  the  K.  B.  a^itf  1^  » 
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tlon  mentioned;  that,  after  bo  purchasing, 
they  took  possession  of  the  land,  and  cut  the 
timber  nntll  about  18  months  before  the  in- 
stitution of  this  suit,  when  they  ceased  to 
do  so;  and  that  they  were  not  disturbed  in 
their  possession  during  that  period.  They 
further  allege  that  the  amount  of  timber 
taken  by  them  was  about  300,000  feet,  worth 
&0  cents  per  1,000,  and  tbey  deny  that  ptie 
land  has  been  denuded  of  its  timber  or  ren- 
dered valueless.  And  finally  they  plead  the 
presciiptlon  of  one  year,  as  against  an  action 
for  trespass  and  tort,  and  pray  that  there  be 
a  Judgment  in  tbelr  favor. 

The  evidence,  as  we  think,  shows  that  the 
defendants  had  ceased  cutting  timber  upon 
the  land  In  question  prior  to  July  12.  1901, 
and  It  does  not  appear  that  tbey  afterwards 
committed  any  acts  of  trespass  thereon. 
Vamell  and  Winn,  who  were  sworn  as  wit* 
nesses  for  the  plaintiff,  were  the  men  who,  as 
employgs  of  the  defendants,  did  the  cnttlug. 
Vamell,  In  his  examination  in  chief,  testifies 
as  follows,  to  wit:  "Q.  Who  employed  you? 
A.  Brown  &  Whltlock.  Q.  When  was  that? 
A.  In  1001.  Q.  How  long  were  they  engaged 
In  cutting  the  timber  from  these  lands?  A. 
I  could  n^t  tell,  exactly.  Q.  Do  you  know 
when  tliey  ended?  A.  No,  sir;  somewhere, 
though.  In  May  or  June— April  or  May— some- 
where along  there.  Q.  This  year?  [rtferrfng 
to  the  year  1902.]   A.  No,  sir;  last  year." 

Now,  it  Is  true  that  upon  bis  cross-exami- 
nation, he  Is  asked,  "How  long  did  you  cut 
timber  there  for  Brown  &  Whltiock?"  and  he 
replies,  "I  think  that  1  commenced  about  the 
last  of  Jannary  or  the  first  of  Febmary,  and 
I  quit  the  3d  day  of  December,  1901."  But 
he  had.  Just  before,  been  asked  about  other 
lands  upon  which  the  defendants  were  cut- 
ting timber,  and,  taking  bis  two  statements 
togethw,  and  construing  them  with  other 
testimony  in  the  record,  we  nnd^^nd  him 
to  mean  that  whilst  the  defendants  finished 
cutting  on  the  land  !a  question  in  April, 
May,  or  June,  he  continued  to  cut  for  them 
on  other  lands  In  the  same  neighborhood  nntll 
December,  1901. 

Winn,  the  other  witness  mentioned,  was 
Interrogated  and  answered  as  follows:  *'Q. 
Who  did  you  cut  timber  for?  A.  For  Brown 
&  Whitlock.  Q.  When  did  you  cut  It?  A. 
About  1900,  I  think.  Q.  What  part  of  the 
year  1000?  A.  From  the  first  of  July  to 
abontthe  middle  of  January,  1901."  Counsel 
for  plaintiff  say  In  tbelr  brief  that  this  "must 
be  an  error  either  of  the  stenographer  or  of 
the  witness,  for  the  reason  that  Whitlock  & 
Brown  did  not  buy  from  Scarborough  until 
December'  11,  1900,  and  did  not  commence  to 
cut  until  afte^'  thetr  purchase;  and  they 
also  say  that  It  is  their  recollection  that  the 
witness  said  that  be  commenced  to  cut  In 
Janvary,  and  quit  tn  July,  1901. 

It  appeara,  however,  that,  under  a  vwbal 
agreement  with  one  Scott,  the  defendants 
had  begoir  to  cot  on  some' of  tbeland-whtch 
4ie  plaintiff  claims  1>eforfe  'JUMIt-  pnrctiaBe 


from  Scarborough;  and,  whilst  It  would 
make  a  material  difference  if  the  witness  tes- 
tified as  the  counsel  thiok  he  did,  we  are 
bound  to  assume,  in  the  absence  of  evidence 
to  the  contrary,  that  he  has  been  correctly 
reported.  Beyond  this,  Whltlock  testifies  that 
they  quit  cutiing  on  the  land  in  question 
May  1,  1901,  aud  Lester  testifies  tiiat  they 
quit  in  the  spring  of  1901;  and  there  is  no 
witness  who  says  to  the  contrary,  unlcM 
Vamell,  to  whom  we  have  referred,  should 
he  BO  construed.  It  Is  further  suggested  that 
the  land  had  on  it  about  4,000  feet  of  timber 
to  the  acre,  or,  say,  a  total  of  1,440,000  feet, 
aud  that,  estimating  the  capacity  of  the 
defendants'  mill  at  200,000  f^t  per  month, 
they  could  not  have  cut  that  amount  be- 
tween December  Jl,  1900,  and  July  12,  1901. 
If  It  were  certain  that  the  two  estimates 
given  were  correct,  the  proposition,  as  stat- 
ed, would  amount  to  a  demonstration.  But, 
as  we  have  stated,  the  defendants  began 
cutting  before  December,  1900;  there  Is  evi- 
dence going  to  show  that  the  average  amount 
of  timber  on  the  land  was  less  than  4,000 
feet  per  acre,  that  there  Is  still  some  timber 
left,  and  that  the  mill  can  cut  225.000  feet 
per  month,  to  which  Is  to  be  added  the  di- 
rect testimouy  of  plalntlfTs  and  defendants' 
witnesses  to  the  effect  that,  as  a  matter  of 
fact,  apart  from  any  calculation,  the  defend- 
ants quit  cutting  on  the  land  claimed  by  the 
plaintiff  before  July  12, 1901.  Finally,  It  was 
suggested  In  the  oral  argument  (and  there 
seemed  to  be  much  force  In  the  suggestion) 
that  there  ought  to  be  a  difference  between 
the  application  of  the  prescription  relied  on 
as  between  the  claim  for  damages  resulting 
from  the  trespaBs,  and  the  claim  for  the  value 
of  the  property  belonging  to  the  plaintiff, 
which  the  defendants  have  appropriated  to 
their  own  use.  We  feel  very  much  Inclined 
to  the  view  that  there  ought  to  be  such  a 
difference,  but  it  does  not  seem  to  be  recog- 
nized by  the  law  or  the  jiirlBprudence  <tf  this 
state. 

"Personal  actions  arise  from  offensa.  aa 
vhea  one  has  become  liable  to  another  for 
Injury  he  has  Inflicted  on  him  by  some  crime 
or  offense,  such  as  theft  or  slander.**  Code 
Prac.  art.  31. 

Such  actions,  L  e.,  actions  for  damages 
resulting  from  offenses,  as  also  actions  result- 
ing from  quasi  offenses,  are  prescribed  In 
one  year.  Civ.  Code,  art.  3530.  The  plain- 
tiff alleges  that  the  defendants  trespassed 
upon  his  land,  and  cut  and  removed  his  tim- 
ber, and  that  "he  only  learned  of  the  tres- 
pass 80  willfully  committed  on  his  property 
within  the  last  month,  and  at  once  took  steps 
to  stop  the  depredation.  •  ♦  •  He,  sho-ws 
that  the  defendants  are  co-trespassers  and 
liable  m  BOlido.  *  •  •  Wherefore  he 
prays"  for  a  Judgment  In  damages.  Dealing 
with  a  question  somewhat  similar  to  tliat 
which  we  are  now  considering,  this  court 
has  held  that,  where  a  plantation  belonelne 
to  one  penon  la  seized  and^^detained  muler 
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a  writ  of  attachmeDt  Issued  against  another, 
mieb  seizure  and  detention  constitute  a  quaai 
offense,  and  that  the  claim  for  damages 
Tblch  Is  barred  hj  tbe  prescription  of  one 
year  includes  that  for  all  rents  and  rere- 
Ques,  save  those  arising  during  the  year  im- 
mediately preceding  the  filing  of  the  anlt; 
holding,  also,  that  it  included  the  claim  of 
tbe  plaintiff  for  the  Talue  of  sugar  and  mo- 
lasses tliat  had  been  seized  with  the  plan- 
tation. De  UzardI  t.  N.  O.  Canal  &  Bank- 
log  Oo.,  25  La.  Ann.  414.  The  same  con- 
struction of  the  law  must  be  applied  in  the 
instant  case;  It  may  be  remarked,  In  conclu- 
sion, that  Act  Xo.  83,  p.  41,  of  1902,  amend- 
ing article  3537,  dr.  Code,  was  not  promul- 
gated until  after  this  suit  was  filed,  and 
hence  does  not  affert  tbe  question  of  pre- 
scription here  presented. 
Tbe  Judgment  appealed  from  is  affirmed. 

BliANCHARD,  J.,  dissents;  holding  that, 
while  the  action  for  damages  for  cutting 
down  the  trees  on  tbe  land  may  be  prescrib- 
ed, the  action  for  tbe  value  of  tbe  timber 
Itself,  carried  away  and  appropriated  by  de- 
fendants to  their  own  use,  Is  not  prescribed. 


<110  La.  718) 

No.  14,733. 

WALKHH  T.  VICKSBURQ,  S.  A  P.  ET. 
CO.* 

(Sapreme  Court  of  Loulelaoa.   April  27,  1903.) 

WRONGFUL  DEATH  —  PARTIES  TO  ACTION  — 
MINOR  GHANDCHILDREN— STATDTE8 
— INTEEPRETATION. 

1.  The  right  of  action  against  a  person  who 
causes  damage  to  another  "in  caae  of  death  riiatl 
Borvire  in  favor  of  the  minor  children"  of  the 
deceased.    Act  No.  71,  p.  94,  of  1884. 

2.  Minor  RrandchUdrm,  under  the  statute, 
cannot  recover  damages  for  personal  lujuries  to 
their  grandfather,  resulting  in  his  death. 

8.  ChUdren  are  descendants  In  tbe  first  degree. 

4.  Grnndchlldren  are  descendants  In  the  sec- 
ond degree. 

5.  "Children,"  nnder  the  codal  definition,  may 
include  "grandchildren." 

0.  But  "minor"  children  do  not  include  grand- 
children who  are  minors,  or  thoee  who  are  of 
age,  or  any  other  descendants  more  remote. 

7.  The  statute  Umita  the  right  to  minor  chil- 
dren. 

8.  The  rules  of  interpretation  and  construction 
will  not  read  In  the  law  the  word  "minor,"  as 
preceding  "grandehildran,'*  when  the  sutote  re- 
stricts it  to  children. 

9.  Le^rislation  has  recognized  the  right  in 
minor  children.  The  definition  of  Code  can- 
not be  extended  so  as  to  Include  others  than 
minor  children: 

to.  Laws  must  be  interpreted  as  written,  when 
th^  are  clear  and  free  from  ambiguity. 
Monroe,  J.,  dissenting. 
(Syllabos  by  the  Court.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Alfred  Dillingham  Land, 
Judge. 


•BehMrtns  dealad  Jane  S,  WL 


Action  by  Oeorge  Walker,  tutor,  agaln^ 
the  Vicbsburg,  Sbreveport  &  Pacific  Ballway 
Company.  Judgment  for  defffiidant,  and 
plaintiff  appeals.  Affirmed. 

iiYank  J.  Looney  and  Charles  Latham 
Gaines.  fOr  appellant  Wise,  Randolph  & 
Beudall,  for  appellee. 


BBBAUX,  J.  Plaintiff,  tutor  of  the  minors 
Beatrice  and  William  Parker,  claims  dam- 
ages from  tbe  defendant  for  personal  in- 
juries, because  <rf  the  death  of  their  grand- 
father Michael  Walker,  who  was  struck  and 
killed  b7  a  box  freight  car  of  defendant 
company  under  circumstances,  plaintiff  char- 
ges, which  render  the  defendant  liable  in 
damages  to  him. 

These  minors,  we  are  informed  by  the  rec- 
ord, are  orphans,  and  were  dependent  upon 
their  grandfather  for  support. 

Defendant,  bi  an  exception,  admitting  the 
facts  and  ralring  a  qnestion  of  law,  denies 
that  plaintiff  has  a  right  of  action. 

The  Judgment  of  the  district  court  sustain- 
ed the  exqep^n  of  no  cause  of  action,  and 
from  that  Jndgment  plaintiff  prosecutes  this 
appeal. 

The  question  la  whether  .the  right  of  action 
passes  from  the  ancestor  to  the  grandchll-i 
dren.  Usually  inheritance  Indudes  all  the 
rights  of  tbe  deceased. 

An,  exception  arises  when  the  action  Is  for 
a  tort,  as  In  this  case. 
:  If  we  look  for  a  reason,  vi»  flpd  It  TarioiuH 
^  stated.  By  tiie  eommtKi  law  It. was  laid 
down  tbat  tbe  rigbt  was  a  personal  lU^U 
and  nnder  the  dTU,  also,  It  seems  that  -Qia 
action  for  personal  damages  was  only  strict 
ly  peraonaL  Hubgb  M.  O.  O.  B.  Co.,  .6 
La.  Ann.  496,  54  Am.  Dec.  565. 

In  time.  It  ynm  urged  bef<^  this  OKUt . 
that  tbe  exception  before  mentioned  feU  and 
was  ma0e  to  cease,  by  Artitde  2294  of  tbe. 
Code,  looking  to  the  UabUity  of  every  person 
for  tbe  damage  he  causes.  Tiien  was  a 
remedy,  it  was  contended  by  those  who 
claimed  rigbt  to  reoorer,  because  thlB  article 
recognized  tbe  right  to  sue  and  to  recover 
for  any  damage  caused  by  one  person  to  au'^: 
other.  This  court  held  differently,  as  wlU 
be  seen  by  the  following; 

"It  cannot  be  denied  that  the  commentators 
on  tbe,  same  article  in  the  Napoleon  Code 
seem  to  favor  that  opinion,  and  that  tbe 
Court  of  QiBsation  has  adopted  It  in  two 
Instances.  Great  as  our  deference  Is  for  tbat 
enlightened  tribunal,  we  are  unable  to  adopt 
their  conclualone.  The  dispositions  of  article 
2294  are  found  In  the  Bpman  and  Spanish 
laws.  So  far  from  being  new  legislation, 
tbat  article  embodies  a  gen^l  principle  as 
old  as  the  science  of  Jurisprudence  itself,  and 
It  must  still  be  understood  with  the  limlta* 
tlons  affixed  to  it  by  the  Jurisprudence  of 
Rome  and  Spain"  (citing  Domat.  Lois  Civ- 
llesi  tlL,  "Damage!^"  p.  160).  Hubgh  t.  H. 
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O.  &  G.  B.  B.  Go..  6  £a.  Ann.  406,  64  Am.  i 
Dec  G6S. 

Tlie  question  vu  dlscnased  In  the  decision 
jnat  dted  wltb  great  ability  and  learning. 
It  attracted  tlie  qjiedal  attention  of  tbli  court 
whea  a  similar  question  was  presented  tcr 
decision  subsequently.  In  Hermann  Ball- 
road,  11  La.  Ann.  22.  The  court  affirmed 
flie  Hnbgh  r.  Railroad  decision,  dted  supra. 

In  iSB6  there  was  legislation  regarding  the 
remedy  (Act  No.  228.  p.  270,  of  that  sesskm). 
and  again  in  1884  (Act  No.  71,  p.  94). 

The  view  that  tbe  article  of  the  Ooda 
(2294)  enlarged  tbe  remedy  for  damages  aris- 
ing from  torts  has  been  answered  In  the 
negative. 

This  brings  us  to  a  consideration  of  the 
statute  nnder  which  plalntifl  claims  that  de- 
foidant  Is  liable. 

Tbe  statute,  to  tbe  extent  that  It  has  any 
bearing,  reads: 

"Tbe  right  of  tbia  action  shall  surrlre  him, 
In  ease  of  death.  In  favor  of  tbe  minor  chil- 
dren or  widow  of  tbe  deceased,  or  eitha  of 
them,  fbr  tiie  space  of  one  year  from  tbe 
death."  Act  of  1884,  p.  84.  No.  71. 

The  lawmaking  power  has  given  legislative 
sanction  to  tbe  decUons,  6  La.  Ann.  486,  and 
11  La.  Ann.  22,  except  to  the  extent  that 
flu  remedy  Is  enlarged  by  tbe  quoted  statute. 

Th«  Act  No.  71,  p.  94,  of  1884.  was  adopted 
with  tlie  Interpretation  which  the  court  had 
placed  upon  the  law  bef(Hre  its  adoption. 

In  the  name  of  "minor  children,"  are  grand- 
dilldren  Included?  A  question  It  devolves 
upon  US  to  answer.  We  Udnk  not  For  It 
would  tbm  Indude  all  "grandchildren,** 
whether  majors  or  minors,  although  the  stat- 
ute had  In  view  "minor  ebUdren." 

An  artlde  of  the  (31va  Oode  reads,  "Ghll- 
dm  of  the  first  degree  Include  grandchildren 
as  wdL**  Clr.  Gode^  art  8622: 

In  the  statute  of  1884  a  snbdtvlsloo  of  the 
group  "children,"  when  considered  as  heirs, 
was  made;  and  to  "minor  chUdren"  was 
given  tbe  right  to  sue,  trot  not  to  minor 
grandchildren. 

The  definition  in  tbe  Oode,  art  8522,  Is  not 
13be  ordinary  definition,  as  made  evident  by 
the  lexicong,  In  which  children  are  mentioned 
as  one  gnujh  and  gtanddiildren  another. 

This  was  tbe  view  expressed  In  Foydras 
r.  Poydras,  1  La.  IB^  and  afterward  In 
Wharton  v.  SUllman's  Bx'rs,  22  La.  Ann. 
844.  in  which  it  was  decided  that  children 
need  "not  necessarily  Include  grandefaUdren, 
when  used  In  a  will." 

Whether  we  consider  children  in  the  ordi- 
nary sense,  or  as  provided  bi  article  8522 
of  tbe  Civil  Code,  we  do  not  think  we  should 
carry  forward  the  word  "minor,"  as  placed 
in  the  sentence  of  the  statute,  so  as  to  quali- 
fy "grandchildren,"  for  then  we  would  insert 
a  word  not  In  the  statute,  and  this  without 
the  least  authority. 

Without  the  word  inserted  as  Just  meotion-  I 
ed  abov^  n^or  children  would  have  the  j 


I  right  to  sue.  and  all  adult  grandAildren. 
Evldenfly  this  never  was  the  IntenticHi  of  the 
Legislature. 

The  statute  of  1884  (the  last  utterance  of 
the  Legislature  upon  tiw  subject  designated 
'■minor  children"  as  the  intended  beneficiaries 
-m  others.  That  Is  dear  enontfi.  It  limits 
tte  right  to  "minor  children,"  and  does  not 
extend  to  grandchildrea,  and  less  does  it  in- 
dude  "minor  grandchildren." 

The  so^  of  Judidal  Interpretation  does 
not  admit  the  rls^t  of  reading  other  words 
Into  the  law.  It  would  be  obJectionaUe.  and 
a  spades  of  legislatiTe  Judicial  adJon  always 
to  be  avoided. 

Legation  alone  Is  adequate  to  tbe  task  of 
Indndlng  one  or  m«e  groups  as  having  tbe 
right  to  sue,  not  prevlonsly  Induded  withbi 
the  terms  of  tlie  law. 

Tbe  value  of  laws  consists  In  generally  n- 
cdving  and  interpreting  than  aa  wrltt^ 

Acceptimc  On  statement  of  the  brl^,  hard 
as  the  case  may  be,  we  must  administer  the 
laws  as  we  find  them  In  the  bodu.  We  can 
only  refer  to  our  oondndlng  paxagrvta  In 
deddlng  Huberwald  t.  Rallraad  Go«  60  Ia. 
Ann.  477.  23  South.  474. 

Our  adherence  to  law  and  aothority  eom- 
pels  us  to  aflbm  the  decree^ 

Tbe  law  and  the  evidence  being  iriOi  de- 
fendant; the  Judgment  aroealed  from  la  af- 
firmed. 

BLANGHABD,  J.,  takes  no  par^  not  hav^ 
Ing  been  present  at  the  eonsoltatloiL  UQN- 
ROB,  J«  dissents. 

010  La.  73S) 

No.  14,908. 
CTTATB  ex  ret  NBW  ORLBAN8  A  A 
LIGHT  ft  POWBH  GO.  v.  ST. 
PAUL,  Judge. 
(Supreme  Court  of  Louisiana.  Jane  28,  lOOB.) 
SCANDAHUa  TO  JVDOB-SBVBSANGB  AT  TRUL. 

1.  As  a  matter  of  reason  and  authority,  the 
detennlnation  of  Hie  qnestion  of  severance  rtl 
non  iDTOlves  the  exercise  of  a  iadicial  dlicre-' 
tlon  vested  In  tbe  trial  judge,  and  bia  action  la 
the  premises  Is  not  reviewable  by 
(Syllabos  Iqr  die  Qmrt) 

Action  by  the  stete,  on  the  relation  of  the 
New  Orleans  &  Carrollton  Railroad,  Ll^t  & 
Power  Company,  for  writ  of  mandamus  to 
John  St.  Paul,  judge  of  Division  O  of  the 
cavil  District  Court 

Dart  &  Keman.  for  relator.  Respondent 
Judge  pro  se.  cieorge  F.  Batley,  Oeoige 
Montgomery,  and  Hubwt  M.  Anslqr,  Cor  xt> 
spondent  Eva  Keller,  tutrix. 

Statement  of  the  Oase. 

MOMROB,J.  Relator  alleges  that  tt  Is  ens 
of  tbe  defendants  In  an  action  in  damages 
I  brought  In  the  clvU  district  court  by  Mrs. 

I  ■   "  "7 
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Bra  Kellw,  IndlTtdmllj'  And  U  tutrix, 
against  it  and  the  Security  Brewlns  Coot' 
paiir;  that  she  aaserts  therein  that  her  hos- 
band,  the  father  of  her  minor  chlldreD,  whilst 
In  the  employ  of  said  brewing  company,  op- 
erating an  lllmnlnatlng  apparatus  furnished 
by  it  and  by  this  relator,  and  used  for  light- 
ing the  Btablee  of  said  company,  was  killed, 
by  receiving  through  his  body  a  cm-rent  of 
electricity— a  casualty  which  resulted  from 
the  defectlTe  condltloD  of  the  apparatus  so 
fumlflhed,  and  from  the  fact  that  her  bns- 
band  was  not  provided  with  a  safe  place  in 
which  to  do  tbe  work  required  of  blm;  and 
that  the  said  action  is  founded,  as  against 
relator,  npon  an  allied  tort,  and,  as  against 
tbe  brewing  company,  upon  an  alleged  breach 
■of  contract. 

Relator  further  alleges  that  when  the  case 
was  called  for  trial  it  moved  for  a  sever- 
ance, upon  the  ground  that  the  defenses  to 
be  urged  by  It  might  prove  contrary  and 
antagonistic  to  those  urged  by  Its  codefeud- 
ant,  and  that  the  motion  was  denied;  that 
the  case  was  then  continued  on  account  of 
the  absence  of  a  witness;  and  that,  unless 
granted  a  severance,  it  (relator)  may  be  ham- 
pered in  its  defense.  It  therefore  prays  for 
a  writ  of  mandamus,  directing  the  respond- 
ent Judge  to  grant  the  severance  prayed  for. 
Annexed  to  the  petition  is  a  note  of  the  pro- 
ceedings referred  to,  as  follows: 

'^By  Wt,  Dart:  This  case  having  been  call- 
ed for  trial,  •  •  •  before  the  pleadings 
were  read,  and  at  the  call  of  the  case,  conn- 
ml  for  defendant  the  New  Orleans  &  Car- 
rollt(»i  Light  &  Power  Oompany  presented  a 
motion  for  a  separate  trial  of  the  issues  here- 
in raised,  which  motion  is  hereto  annexed  as 
part  of  this  statement  of  facts,  expressing 
bla  wlllIngnesB  to  proceed  immediately  with 
tbe  trial  of  his  case  hImBelf,  if  plaintiff  so 
«lected,  and>^  asking  for  no  time '  or  delay 
whatsoever,  which  application  being  opposed 
by  counsel  for  the  plaintiff,  the  court  made 
the  following  ruling:  By  the  Court:  The 
court,  being  of  opinion  that  tbe  question  of 
aeparate  trial  Is  not  a  matter  of  right,  but 
is  within  tbe  discretion  of  tbe  court,  and  not 
believing  that  that  discretion  can  be  property 
exercised  by  granting  a  severance  at  this 
time,  *  •  *  presently  refuses  to  do  so; 
but  the  court  is  not  prepared  to  say  •  •  * 
tbat  if,  during  the  course  of  the  trial,  a 
severance  should  become  necessary,  It  will 
refuse  it.  On  the  contrary,  It  announces  now 
that  If,  in  the  course  of  the  trial,  It  should 
be  ^wn  that  tbe  interests  of  the  parties  de- 
fendant require  a  severance,  it  will  be  grant- 
ed." 

The  case  was  then  continued  at  the  request 
of  counsel  for  plalntifF  on  account  of  the  ab- 
aence  of  an  important  witness. 

Tbe  respondent  Judge,  by  way  of  return, 
«efm  .to  tbe  fact  that  the  motloa  for  sever- 
ance was  not  presented  tmtU  the  case  was 
■called  for  trial,  and  to  the  ruling  then  made, 
and  be  farther  says  "that  it  does  not  appear . 


to  him  tbat  the  relator  Is  Entitled,  ab  a  mat- 
ter of  right  and  upon  the  face,  of  the  papers, 
to  such  sevorance;  that,  as  decided  la  Frail 
V.  Peef  B  Curator,  S  La.  280,  and  Clement  v. 
Wafer,  12  La.  Ann.  602,  the  question  of 
severance  is  one  lying  within  the  discretion 
of  the  court,  and  that  respondentfs  under- 
standing of  the  autboritieB  relied  on  by  the 
relator  is  that  tbe  *  «  *  severance  is  a 
matter  of  right  only  in  cases  where  an  ex- 
ception of  misjoinder  would  lie,  and  where 
plaintiff  might  be  required  to  elect,  as  be- 
tween several  defendants,  against  wtilch  one 
be  would  proceed,  or  where  plaintifC  declares 
upon  separate  causes  of  action  against  sev- 
eral defendants.  In  the  present  case,  re- 
spondent's understanding  of  the  pleadings 
herein  is  that  the  plaintiff's  cause  of  action 
against  both  tbe  defendants  is  pitched  npon 
defective  appliances  furnished  Jointly  by  both 
defendants,  and  that,  althon^  additional 
causes  of  action  are  set  forth  against  one 
of  the  defendants,  the  gravamen  of  the  com- 
plaint  is  against  both  Jointly  for  the  defective 
appliances;  that,  In  so  far  as  tbe  defenses 
of  tbe  parties  a^war  from  the  pl«idings, 
they  are  at  the  present  time  not  antagonistic, 
but  apparently  IdenticaL  And  respondent 
submits  •  •  •  that  his  ruling  refusing  a 
severance,  at  tbe  present  time,  but  declaring 
that,  liF  a  severance  should  become  necessary 
during  the  course  of  the  trial,  the  same  would 
be  granted,  was  tbe  proper  ndlnK  nndor 
the  drctim8tanee&*' 

Opinion. 

We  are  aware  of  no  law  which  requires 
the  trial  Judge  to  grant  severances  in  all  dvil 
and  criminal  cases,  or  in  any  particular  class 
of  cases,  whether  civil  criminal;  and  whilst 
our  predecessors  have,  at  times,  used  lan- 
guage which  may  be  susceptible  of  the  Inter- 
pretatloD  that  severanoea  might  have  been  de- 
manded, as  of  right,  by  tbe  parties  ^uai  be- 
fore them,  it  is  not  altogether  clear  tbat 
such  was  tbe  meaning  Intended,  and  the 
weight  of  authori^  sustains  the  proposition 
that  It  is  for  tbe  trial  Judge  to  determine, 
in  the  .exercise  of  a  sound  Judicial  discretion, 
when  a  severance  should  be  granted  and 
when  denied.  Thus,  in  Sere  v.  Armltage  et 
al.,  0  Mart  (O.  S.)  394.  13  Am.  Dec.  811, 
tbe  plaintiff  sued  a  constable  and  another 
person,  who  was  alleged  to  have  assisted  or 
participated  with  him  in  the  n^aconduct  com- 
plained of,  for  damages  for  ill  treatment  and 
false  imprisonment  The  defendants  pleaded 
separately;  tbe  constable  alleging  that  be  had 
acted  in  bis  official  capacity,  under  a  writ 
from  a  competent  court  There  was  a  ver- 
dict for  ¥500  against  both  defendants,  and  it 
was  contended  that  it  Was  Illegal,  in  that  it 
assessed  tbe  damages  Jointly,  when  the  de- 
fendants had  pleaded  separately.  Mr.  Jus- 
tice Porter,  the  organ  of  the  court,  said: 

"As  to  the  Irregularity  lof  tbe  verdict  I 
understand  the '  law  to  be  that  the  ■  defend- 
ants, bavttg  vleidddtj-^^^^^lt 
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tbey  had  Judged  It  advaiitageouB,  have  had 
their  cases  tried  separately.  [Citing  Pro- 
prietors of  Kennebeck  Purchase  y.  Boulton, 
4  Mas^  419;  1  Johns.  190;  11  Coke,  0.]  But 
havlDg  submitted,  without  objection,  to  let 
the  Jury  pass  on  them  together,  and  take 
their  chances  of  a  verdict  in  that  way,  It  Is 
now  too  late  for  either  of  them  to  insist 
that  the  case  should  be  examined  over  again." 

In  Arrowsmith  v.  Mayor  et  al.,  17  La.  420, 
the  CSty  of  New  Orleans  and  the  City  Sur- 
veyor were  Joined  as  defendants  In  an  action 
for  damages,  and  they  filed  separate  answers 
and  insisted  on  separate  trials;  and,  on  the 
refusal  of  the  court  to  grant  the  same,  the 
matter  was  presented  to  this  court,  where  It 
was  said  by  Martin,  J.,  that  they  had  pleaded 
separately,  "as  they  had  a  right  to  do,"  and, 
one  of  them  being  sued  on  a  contract,  and 
the  other  on  a  tort,  were  entitled  to  the  sev- 
erance. The  Judgment  was  accordingly  re- 
versed, and  the  case  remanded.  These  cases 
are  cited  in  Holzab  v.  R.  Co.,  88  La.  Ann. 
187,  58  Am.  Hep.  177;  Rlggs  &  Bros.  v.  Bell 
et  al.,  89  La.  Ann.  1031,  3  South.  183:  and 
Cllno  T.  K.  Oo.  and  City,  41  La.  Ann.  1031, 
6  South.  S61.  But  nowhere  is  it  held  that 
the  sevCTance  was  so  much  a  matter  of  right 
as  to  deprive  the  trial  Jndge  of  all  discre- 
tion, and  to  entitle  the  party  to  whom  It  la 
denied  to  a  writ  of  mandamus.  On  the  con- 
trary. In  each  of  the  Instances  mentioned,  the 
question  was  brought  to  tills  court  by  appeal, 
and  there  is  no  Intimation  that  mandamus 
would  have  been  the  proper  remedy.  In  Prall 
V.  Peers  Curator,  8  la.  280,  It  was  held  that 
joint  and  several  obligors  are  not  entitied  to 
separate  trials.  In  Clement  v.  Wafer,  12 
La.  Ann.  699,  the  plaintiff  joined  several  per^ 
sons  as  defendants  in  a  suit  for  damages, 
making  In  some  respects  separate  charges 
against  each  of  them,  and  to  one  of  them  a 
separate  trial  was  allowed.  On  the  appeal, 
this  court,  through  Merrick,  C.  I.,  said:  "The 
judge,  in  the  exercise  of  a  reasonable  dis- 
cretion, has  the  right  to  direct  a  separate 
trial  as  to  one  or  more  defendants." 

In  the  criminal  jurisprudence  of  the  state. 
It  seems  to  be  now  settied  "that  persons 
jolnUy  Indicted  are  not  entitied  to  a  sever- 
ance of  trial,  as  a  matter  of  Tight,  though 
the  trial  judge  may,  in  the  aerdse  of  his 
discretion,  grant  a  severance."  State  v.  Rob- 
inson et  al.,  52  La.  Ann.  623.  27  South.  124: 
State  V.  Lee  et  al..  46  La.  Ann.  628,  15 
South.  159;  State  v.  Cazeau  and  Blanchard, 
8  La.  Ann.  109;  State  v.  Leonard,  6  la.  Ann. 
422.  In  some  oth&e  jurisdictions  the  qnea- 
tioD  Is  regulated  by  statute,  and  even  then 
the  question  of  granting  or  refusing  the 
severance  seems  to  be  left  to  the  discretion 
of  the  Court,  subject  to  the  right  of  appeal. 
19  Ency.  of  PI.  A  Pr.  p.  1114. 

Upon  the  whole,  as  a  matter  of  reason  as 
well  as  of  authority,  our  conclu^n  is  that 
the  determlnatlcn  of  the  question  of  aever- 
ance,  vol  non.  Involves  the  exercise  of  a 
vUdldal  discretion  vested  In  the  dlsttia 


judge,  and  tbat  tab  action  Ui  the  prraulsM 
Is  not  reviewable  by  mandamus. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed tiiat  the  application  of  the  relator  be 
denied,  and  this  {ffoceedlng  dismissed,  at  Ita 
(relator's)  cost 
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No.  14,719. 

MARSH  V.  SANDERS,  Sheriff.* 

(Snpreme  Court  of  Louisiana.   June  8,  1903.) 

RECORDS— PATHENT  OP  POLL  TAZSa-INSPBO- 
TION— RBQULATION. 

1.  The  right  to  Inspect  the  book  In  which,  by 
Act  No.  180,  p.  344,  of  1902,  the  Bheriff  ii 
required  to  enter  the  names  of  all  persMis  who 
have  paid  their  poll  taxes,  carries  with  It  the 
right  to  make  memoranda  or  copies  from  the 
book. 

2.  While  the  nherifC  is  entitled  to  make  rea- 
sonable rules  for  the  orderiy  conduct  of  the 
business  of  hts  office,  he  cannot  make  a  role 
which  will  deny  or  abridge  this  ti^t  to  Inspect 
and  make  copies. 

Breaux  and  Blanchard,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  Dto> 
trict  Court,  Parish  of  St  Haxy;  Albert 
Campbell  Allen,  Jndg& 

Action  by  EYederlck  O.  Marsh  gainst  John 
B.  Sanders,  as  sheriff,  and  others.  Jndt 
ment  for  defwdant  sboilE,  and  plalntUf  ap> 
peals.  Reversed. 

W.  Richards  Gates,  Percy  Saint,  Emmet 
Alpha,  Henry  Mayer,  J.  Sully  Mattel,  and 
D.  CafTery  &  Son,  for  ap[}ellant.  Foeter, 
Milling.  Godchaux  &  Sanders,  W.  K.  Wflaon, 
and  J,  B.  Roberta,  for  api>ellee. 

PROVOSTT,  J.  This  suit  was  tried  on 
the  face  of  the  papers.  The  plaintiff  alleges 
as  follows: 

"That  .on  the  8th  of  December,  1902, 
he  went  to  the  office  of  the  sheriff  and  ex 
officio  tax  collector  of  the  parish  of  St  Ma- 
ry for  the  purpose  of  Inspecting  the  bound 
book  kept  by  said  officer  In  accordance  with 
Act  180  of  the  General  Assembly  of  this  state 
for  1902;  It  being  required  by  said  act  that 
the  sheriffs  of  the  several  parishes  shall  en- 
ter In  said  book  the  names  of  all  persons 
who  have  paid  their  poll  taxes,  together  with 
the  dates  of  payments,  aud  the  amount  paid 
by  each,  and  said  book  sball  be  open  at  all 
times  to  inspection  of  all  persons. 

"That  John  B.  Sanders  Is  sheriff  of  St 
Mary,  and  Robert  R.  Cook,  his  chief  deputy, 
in  full  charge  of  the  office  tor  said  Sanders. 
That  petitioner  was  given  said  bound  book  by 
said  cliief  deputy  shoiff,  who  refused,  howev- 
er, under  Instructions  from  the  sheriff,  to  per- 
mit your  petitioner  to  make  a  thorough  In- 
spection of  same,  on  the  ground  that  your 
petitioner  was  making  a  memorandum  of  the 
names  of  the  persons  appearing  In  said  bound 
book;  said  deputy  claiming  that  the  rlgbt 
to  Inspect  was  m««]y  the  rl^t  to  m^. 
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whidb  light  could  not  be  Increased  by  tbe 
making  of  any  memoranda  concerning  said 
book. 

"Tbat  aald  sberlfl.  In  atdeaTorlng  to  make 
It  a  nde  of  bt>  office  tbat  the  public  sball  be 
allowed  merely  to  read  said  bound  book,  but 
tbe  rigbt  of  inq>ectlon  ceaaes  tbere,  and  te 
transcended  wben  a  powll  note  of  any  kind 
or  any  memorandum  is  made  of  fba  contents 
of  said  book,  ta  plainly  violating  the  aftne- 
aaid  act  of  tbe  L^datnre,  and  Is  using  hla 
office  f^reaalvdy,  to  deprive  petitioner  and 
others  ot  the  right  conferred  by  said  Act  No. 
180. 

"Tbat  said  bound  book  Is  a  pabllc  record, 
and  that  the  same  sheriff  has  no  control  over 
the  manner  or  the  result  of  any  Inspection 
thereof,  and  that  the  control  over  same  as- 
serted as  above  renders  entirely  nugatory  the 
right  to  Inspect  Tlmt  tbe  Interfermce  by 
said  sheriff,  through  bis  deputy,  with  peti- 
tioner's in^tectlon  of  said  bound  book  worka 
blm  .a  great  irreparable  Injury  and  lhat  pe- 
titions is  entitled  to  a  writ  of  injunction 
forbidding  any  such  biterference  with  the 
Inspection  "which  petitioner  propoaes  to  con- 
tinue. 

^'Wherefore  petitions  prays  tbat  John  B. 
Sandera,  sheriff  of  the  parish  of  St  Mary, 
be  duly  cited  and  served  with  all  ^per 
proceean;  that  an  Injunction  Issue  forbid- 
ding  him,  or  Bobert  R.  Cook,  chief  deputy 
sheriff,  or  any  othn  depn^,  from  Intert^ 
Ing  In  any  manner  with  your  petitioner  while 
inspecting  the  bound  botA  kept  under  Act 
180  of  the  General  Assembly  of  Louisiana  for 
1902,  tot  the  entry  of  tbe  names  of  pnsons 
who  have  paid  tiieir  ptdl  taxes,  togetiter  with 
the  dates  of  payment,  and  the  amount  paid, 
and  wbile  making  any  such  memoranda  and 
coirtes  which  your  petitioner  may  see  lit  to 
make  In  the  course  ot  and  In  tbe  aid  (tf  his 
inqiectton  of  said  bound  book.** 

A  rule  was  Issued  to  show  cause,  and  In 
answer  thereto  the  sheriff,  after  ttceptlng 
to  tbe  Jurisdiction  ratlone  materlie,  which  ex- 
eeptlon,  howevo-,  he  aftowards  waived,  rec- 
ognising that  article  100  of  the  Conatttution 
confers  upon  the  district  courts  Jurisdiction 
over  all  matters  wherdn  dvll  and  political 
rights  are  In  controversy,  regardless  of 
amount  Jtavolved,  proceeds  as  follows: 

"That  aa  averred  by  tbe  plaintiff,  he  la 
the  sheriff  of  the  parish  of  St  3fary,  and  Is 
the  custodian  of  all  the  books  required  by 
law  to  be  kept  In  his  office,  and  Is  responsi- 
ble for  their  rafe-keeplng  and  accuracy;  that 
he  la  conducting  his  office  to  the  best  Interest 
of  the  people  of  tbe  parish,  and  under  the 
aenae  at  tiie  obligation  Imposed  upon  blm  by 
law  to  keep  the  books  and  records  intrusted 
to  hla  care  In  an  absolutely  fair  and  correct 
manna. 

'*Your  ra^ndent  'further  shows  that  un- 
der Act  180  of  1002,  It  is  made  his  duty  to 
kei^  tbe  books  referred  to  In  the  plaintiff's 
petition,  and  it  is  likewise  made  hla  duty  to 
8480^-48 


p6Bt  In  said  iMok,  once  each  week,  the  names 
of  all  persons  who  bave  paid  their  poU  tax 
daring  that  wedc;  that,  under  the  terms  of 
said  act,  heavy  penalties  are  attached  to 
any  failure  on  his  part  to  keep  aald  bocA  and 
keep  same  accurately;  and  your  respondent 
now  avers  that  the  plaintiff  herein  has  in- 
spected tills  same  hook  time  and  time  again 
!  —so  much  so  that  If  any  number  of  citizens 
I  bad  availed  themselves  of  tiie  right  granted 
I  by  Act  180  of  1902,  and  bad  offered  to  In- 
spect tbe  books  as  often  as  the  plaintiff 
herein,  your  respondent  would  not  have  bad 
an  opportunity  to  comply  with  the  provisions 
of  said  act,  as  the  books  would  have  been 
continuously  out  of  his  possession. 

"Your  respondent  shows  tbat  the  plaintiff 
herebi  has  had  every  right  extended  to  him 
tbat  be  Is  entitied  to  under  tbe  provMons  of 
this  said  act 

*'He  furtlier  shows  that  this  Is  tiie  busy 
seasfm  of  tbe  year  in  his  office,  as  he  is  now 
collecting  the  taxes  for  the  year  1902,  and 
that  large  sums  of  money  are  beii^  taken 
into  bis  office  every  day;  and  he  avers  that 
if  tbe  injuiution  herein  asked  for  Is  grant- 
ed. It  irill  be  a  practical  tumli^  over  of 
bla  .office  to  the  plaintiff  herein,  to  the  great 
Inconvenience  and  danger  of  your  respond- 
ent, and  to  the  great  detriment  of  the  piriillc 
Interest;  that.  If  the  Injunction  herein  asked 
for  is  granted,  that  he  oug^  not  to  be  re- 
sponsible for  tiie  manner  In  wblcb  bis  of- 
fice Is  conducted,  fbr  the  money  that  Is  dally 
takm  In  by  hla  office,  nor  for  the  safe-keep- 
ing or  accural  of  bis  hooka,  if  posons  who 
have  no  connection  with  his  office  are  to  have 
the  ri^t  to  have  free  access  to  same,  to 
handle  and  remove  them,  and  to  copy  or 
make  notes  therefrom,  without  bis  supervi- 
sion and  control;  that  the  practiod  effect  of 
granting  the  Injunction  her^  will  be  his 
displacement  as  sheriff,  and  the  Installation 
of  tbe  plaintiff. 

"Tour  respondent  fmtber  shows  tbat  the 
granting  of  this  injunction  would  place  him 
In  such  a  position  that  be  could  not  omtrol 
tbe  keeping  of  bis  own  books;  tbat  It  would 
practically  deprive  blm  of  the  right  to  keep 
and  control  his  own  books,  and  tiiereby  place 
him  in  such  a  position  tbat  be  could  not 
vouch  for  tbe  accuracy  of  his  books,  and  by 
reason  of  his  failure  to  keep  sold  books,  and 
to  keep  tiiem  accurately,  and  in  accordance 
with  law,  tbat  he  would  suffer  great  dam- 
age, and  possibly  be  removed  from  office, 
whlcti  said  office  and  official  position  is  worth 
to  him  tbe  sum  of  flO,000  per  year,  which 
he  Is  liable  to  suffer  In  damages  in  case  the 
Injunction  herein  Issues. 

"Your  respondent  shows  tbat  this  suit  Is 
not  Instituted  bona  flde  t<a  tbe  purpose  of 
righting  a  wrong  or  preventing  an  Injury, 
but  the  Injunction  herein  Is  sought  for  the 
aole  purpose  of  - harassing  and  embarrassing 
yoQF  refipondent  In  tiw  discharge  of  bis 
dal  duties. 
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'Tomr  mpoBdent  farther  shows  that  he 
has  never  refused  any  citizen  the  right  to  In- 
spect said  book  as  provided  for  In  Act  ISO 
of  1902,  and  whilst  he  is  unwilling,  owing  to 
hla  responsibility  tor  said  books,  that  un- 
anthorized  or  hostile  persons  should  take 
charge  of  said  boqkB,  yet  he  stands  ready, 
upon  proper  application,  to  famish  a  copy 
showing  who  have  paid  their  poll  taxes." 

The  district  Judge  refused  the  injunction, 
and  the  plaintiff  has  appealed.  In  this  court 
he  has  filed  an  affidavit  setting  forth  that 
the  right  of  Inspection  in  controversy  Is 
worth  more  than  $2,600. 

Defendant  attracts  the  attention  of  the 
court  to  the  fact  that  the  petition  don  not 
contain  any  allegation  of  value.  But  thto  al- 
legation has  been  fully  sappUed  by  the  affi- 
davit filed  by  appellant.  Oil  Co.  v.  Town  of 
New  Iberia,  47  La.  Ann.  863,  17  South.  S43; 
Breaux's  Dig,  vo.  "Appeal,"  p.  18,  No.  25; 
Louque's  Dig.  p.  10,  No.  14:  Hennen,  p.  16, 
No.  3.  It  is  doubtful  whether  this  court 
would  not  have  bad  Jurisdiction  of  the  matp 
ter,  even  without  the  affidavit  Bherltf  r. 
Police  Jury,  46  La.  Ann.  270,  14  South.  G21; 
Const,  of  1879,  art.  11;  State  ex  rel.  Mayor 

Judge,  36  La.  Ann.  637;  State  ex  rel.  Gar- 
land r.  Theard,  Judge.  45  La.  Ann.  680,  12 
South.  802. 

On  the  merits,  the  argument  of  defendant 
is  as  follows: 

"On  the  merite  of  tills  controversy,  the  at- 
tention of  Uie  court  la  called  to  the  fact  that 
this  case  ma  'aubmltted  upon  the  face  of 
the  papers  (that  la  to  say,  the  petition  and 
the  answer  conatltnte  all  the  evidence  upon 
which  the  Judgment  la  founded);  and  It  la 
for  that  reason  we  redted  at  length  the 
main  averments  of  these  two  papas  at  the 
opening  of  this  brief.  Under  the  peculiar 
manner  in  which  this  case  was  submitted,  to 
^t,  the  submission  upon  the  face  of  the  pa- 
pns,  and  in  view  of  the  fltct  that  It  Is  upon 
the  plaintiff  that  the  burd«i  of  proof  prima- 
rily rests,  and  bearing  in  mind  that  every 
auction  of  plalntUTs  which  to  denied  by 
defendant  must  be  considered  not  proven, 
and  therefore  not  to  exist;  that  every  alle- 
gation which  to  admitted  or  not  denied  by 
defendant  must  be  held  to  have  been  proved; 
and,  farther,  that  evory  allegatlMi  In  avoid- 
ance made  by  defendant  In  his  answer  must 
llkewtoe  be  taken  as  true  (for  none  of  them 
have  been  denied  by  plaintifT)— the  situation, 
regarded  In  thto  light,  discloses  that  while 
plaintiff  might  have  an  abstract  right  to  In- 
tpect  the  poll-toz  book,  and  In  aid  of  aald 
inspection  to  make  copies  of  same,  still  he 
has  not  only  been  allowed  every  reasonable 
opportunity  to  Inspect  the  books,  but  has 
taken  advantage  of  the  opportunities  of- 
fered to  such  an  ext^t  as  to  seriously  inter- 
fere with  defendant  In  the  discharge  of  hta 
official  duties.  An  analysis  of  the  pleadings, 
made  upon  the  principles  outlined,  will  dis- 
close this  to  be  the  case,  beyond  all  reason- 
able doubt    It  was  upon  sncta  a  state  of 


facta  that  the  Judge  of  the  low«  court  apt- 
clflcally  found  that  the  defendant  sheriff  bad 
shown  sufficient  cause  by  Ms  answer  to  war- 
rant a  refusal  to  grant  the  relief  prayed  for. 

"It  to  tme  that  Act  Na  180,  p.  844,  of 
1002,  specifically  preserlbea  that  thto  poll- 
tax  book  shall  be  open  to  the  Inspection  of 
all  persons,  but  that  does  not  mean  that  the 
sheriff  shall  be  harassed  at  all  times  by  the 
wanton  cmdnct  of  evil-disposed  people,  nor 
that  ttito  tospection  should  be  conducted  un- 
reasonably, nor  that  the  sberlfl  should  be 
deprived  of  the  possession  of  that  hook,  to 
such  an  extent  as  to  lay  him  open  to  the 
heavy  penalties  imposed  by  the  act  for  any 
failure  on  hto  part  to  keep  said  book  In  the 
manner,  time,  end  form  provided  for  tliereln. 

"An  inspection  of  the  transcript  will  dis- 
close that  thto  proceeding  to  not  bona  fide, 
but  was  Instltoted  solely  to  harass  and  vex 
the  defendant  and  to  embarrass  him  In  the 
dlschai^  of  bto  offidal  duties. 

"The  language  of  this  honorable  court  to 
the  case  of  State  ex  rel.  Bourdette  v.  Gas- 
light Co.,  49  lA.  Ann.  1056.  22  South.  SI6,  Is 
highly  applicable  boa.  We  qnoto  ttvm  the 
syllabus: 

"*By  "public  inspection,"  as  used  In  tbte 
article  of  the  Gonetltatlon,  to  meant  not  an 
Inspection  of  the  Idle,  the  Impertinent  or 
the  curious— those  wltiiout  an  Interest  to 
subserve  or  protect— but  the  Inspection  by 
those  with  a  toodabto  objwt  to  aecomplUi, 
or  a  real  and  actual  interest  ui>oa  irtdeb  Is 
predicated  the  request  for  Information  dis- 
closed by  the  books.* 

"Agato,  In  Legendre  ft  Co.  r.  Brewing 
Ass'n,  45  La.  Ann.  671, 12  Bonth.  837,  40  Am. 
St  Bep.  243,  the  court  said:  <Biit  the  right 
to  Inspect  the  books  to  not  so  absolute  ttiat 
mandamus  will  issae  without  regard  to  facts 
or  drcumstancee. 

"  'The  reasonablenesB  of  the  request  ahoold 
be  considered. 

"  Though  the  right  to  Inspect  to  tbe  mie, 
and  it  to  very  seldom  pn^wr  for  tbe  ofllcers 
of  the  company  to  refuse  to  allow  tbe  exam- 
ination, tbe  refusal  to  Justifiable  when  curi- 
osity Is  the  motive,  or  when  fht  (Aiject  b 
manifestly  In  <qwo>Itlon  to  the  Interesta  of 
tbe  compai^.* 

"In  other  words.  ptolntUTs  rlgbt  to  inspect 
the  books  to  not  an  arbitrary  one,  to  be  en- 
f(»cced  by  falm  In  any  unreasonable  manner 
he  may  see  fit,  but  to  one  to  be  regulated  by 
drcumstances,  and  with  Sm  regard  to  tbe 
righto  of  others. 

"  *WhlIe  tbe  right  of  Inapectkm  of  official 
records  to  to  be  conceded  to  those  having  the 
lequldte  toterest  In  tbe  snitfect,  It  must  be 
executed  with  due  regard  to  the  public  In- 
terests and  the  righte  of  the  sheriff.'  Scott 
V.  President  46  La.  Ann.  280,  14  Sontb.  821. 

"Had  tbe  Judgment  been  rendered  strictly 
In  accordance  with  the  prayer  of  the  petition 
of  plaintiff,  which  asks  that  tbe  sheriff  be 
lirohlblted  from  Interfering  ta  any  mannet 
with  petitioner  while  Inspe^ing  the  bpcA. 
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th«  practlctl  remit  would  bave  been  an 
ouster  of  tbe  sheriff  from  tala  official  posi- 
tion, and  snbstltntion  of  plaintiff  himself." 

In  this  argument  It  Is  said  as  follows: 
rrbe  altoation.  regarded  In  tbls  Ilgbt,  dis- 
closes that  wbUe  plaintiff  might  bare  an  ab- 
stract right  to  Inspect  tbe  i>oll-tax  book,  and. 
in  aid  of  said  inspection,  to  make  copies  of 
same,  stlU,  he  has  not  only  been  allowed 
erery  reasonable  opportunity  to  inspect  tbe 
books,  but  has  taken  advantage  of  the  oppor- 
tontttes  offered  to  sacb  an  extent  as  to  seri- 
ously Interfere  with  defendant  in  the  dls- 
charge  of  lUs  official  duties."  This  would 
seem  to  concede  to  the  plaintiff  the  right  to 
make  memoranda  or  copies  from  the  book  in 
question,  irtilch,  as  we  understand.  Is  all 
that  plaintiff  Is  asking,  and  to  this  he  Is 
dearly  entitled.  Cook  on  Corp.  toI.  2  (4tb 
Ed.)  f  S16;  Hatch  T.  Bank,  1  Bob.  470; 
Thompson  on  Oorporatlfms,  I  4421.  The 
right  of  inspection  being  statutory  and  abso- 
lute, plaiotUTa  motive  In  making  the  inspec- 
tion Is  his  own  bnslness,  and  cannot  be  In- 
quired into.  Nor  Is  it  any  answer  that  tbe 
ezerdse  of  the  right  Is  liable  to  canae  Incon- 
Tenlence.   Id.  I  4422. 

Tb&e  can  be  no  qnestlon  that  tills  right 
of  Inspection  (Including  tbe  right  to  make 
memoranda  and  copies)  does  not  carry  wltb 
It  the  right  to  harass  or  hamper  the  sheriff 
In  the  management  of  his  office;  and  If  the 
judge  suspects  that,  under  cover  of  the  exer- 
cise of  this  right,  tbe  plaintiff  proposes  thus 
to  go  out  of  his  way  tor  the  purpose  of  dis- 
turbing tbe  orderly  conduct  of  tbe  sheriff's 
office,  he  should  so  hedge  in  bis  order  as  to 
hold  plaintiff  down  strictly  to  bis  legal  rights 
In  the  premises.  Defendant  Is  right  in  say- 
ing that  tbe  pray«r  of  tbe  petition  la  too 
broad.  Plaintiff  cannot  ask  that  while  he 
la  inspecting  said  book  tbe  sheriff  be  pro- 
bfblted  from  Interfering  with  him  "in  any 
manner.**  His  right  is  to  Inspect  (including 
the  right  to  make  memoranda  or  copies),  but 
he  must  do  so  In  accordance  wltb  tbe  reason- 
able mles  established  by  tbe  sheriff  for  the 
orderly  conduct  of  the  business  of  his  office. 

The  unqualified  refusal  of  tbe  Injunction 
was  error.  The  Judge  should  have  enforced 
tbe  absolute  statntory  right  of  plaintiff  to  in- 
spect, and  the  Incidental  right  to  make  mem- 
oranda and  copies;  at  the  same  time  so 
wording  bla  order  as  to  protect  the  sheriff 
tiQm  vexations  Interference  on  the  part  of 
plaintiff. 

The  Judgment  appealed  from  Is  set  aside, 
and  the  case  Is  remanded,  to  be  proceeded 
wltb  In  accordance  with  tbe  views  herein 

BRBAUX.  J.  (dissenting.  The  difference 
between  the  plaintiff  and  the  def«idant  te 
not  great  Glosely  considered,  the  right  claim- 
ed by  the  one  Is  not  denied  by  tbe  other. 

Plaintiff  asked  of  the  defendant  to  be  pep? 
mitted  to  Inspect  the  book  of  the  sberifTe 
i^ce,  mentioned  In  the  majority  opinion. 


Defendant  raised  no  objection  to  the  In- 
spection of  the  book. 

Plaintiff  wishes  to  use  the  book  In  the  of- 
fice, and  necessarily  will  have  It  In  his  pos- 
session a  length  of  time  needful  to  take  cop* 
lea  therefrom. 

Defendant,  in  lieu,  offered  to  furnish  a 
copy.  The  reasons  for  offering  this  copy  are 
set  forth  in  tbe  statement  of  facts  contained 
In  the  opinion  of  tbe  majority  of  the  court. 

Plaintiff  had  tbe  absolute  right  to  inspect 
the  books  as  thoroughly  and  as  often  as  he 
chose.  Not  the  least  objection  could  have 
reasonably  been  raised  to  this  right  In  ad- 
dition, a  copy  was  offered  to  him,  which  be 
was  at  liberty  to  verity  or  to  have  veriSed; 
and,  in  addition,  a  copy  must  be  published  at 
stated  times.  It  seems  to  me  that  there 
was  a  reasonable  compliance  with  the  law. 
There  was  possibility  for  critical  examina- 
tion of  everything  connected  with  thia  book. 
It  is  to  be  an  open  book,  with  all  copies  to 
be  furnished  for  which  the  citizens  may  call. 
I  cannot  Imagine  ttiat  anything  more  Is 
needed. 

For  the  purpose  of  Inspection,  tbe  plaintiff 
has  the  right  to  Its  possession.  In  order  to 
facilitate  matters  tor  tbe  convenience  of  all 
concerned,  copies  are  offered  strictly  in  place 
of  tbe  book.  If  there  were  the  least  thing  In 
the  book  which  could  be  kept  under  a  bushel 
In  any  way.  my  conclusion  would  be  differ- 
ent The  whole  of  It  is  subject  to  Inqpection, 
and  all  the  acts  of  the  officer  In  connection 
therewith  are  subject  to  scrutiny. 

In  Inspecting  the  books,  there  can  be  no 
reasonable  objection  to  taking  down  In  writ- 
ing some  of  the  names,  but  to  this  there 
shottld  be  a  limit  If  tbe  Inspector  keeps  Hie 
books  too  long  a  time,  the  sheriff  slunild  be 
at  liberty  to  famish  blm  a  copy. 

I  respectfully  lUasmt 

BLANOHARD,  J.  (dissenting).  The  first 
section  of  Act  No.  180,  p.  844,  of  1902  requires 
sheriffs  (who  are  ex  offlcio  tax  collectors)  to 
keep  a  record  In  a  bound  book  of  the  names 
of  all  persons  who  pay  poll  taxe^  together 
with  tbe  date  of  payment  Into  this  book, 
tiie  statute  declares,  shall  be  posted  at  least 
once  a  week  the  names  of  all  persons  who 
thus  pay  their  poll  taxes. 

This  book  "shall  always  be  open  to  the 
Inspection  of  all  persons,**  la  tbe  turtber  re- 
quirement of  the  statute. 

The  third  section  of  the  Act  vlslta  npon 
the  sheriff  who  falls  to  keep  tbls  record 
severe  penalties.  By  the  mere  fact  of  not 
keeping  it  he  Is  made  guilty  of  misconduct, 
non-feasance  and  misfeasance  in  office,  and 
If  be  fail  to  keep  the  record,  he  forfelta  and 
pays  to  tbe  School  Board  of  his  parish 
$500.00,  to  be  recovered  at  tbft  suit  of  the 
Board  against  blm.  or  any  property  taxpayer 
of  tbe  parish,  and  he  may  also  be  r«uoved 
from  office. 

The  defendant  who  la  tbe  sheriff  of  Qie 
Pariah  of  Bt  Maiy,  kesiM  tbe  bjHik  prorl^ 
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for'by  the  statute,  and  the  same  Is  accessi- 
ble to  all  who  desire  to  Inspect  It. 

The  plaintiff  complains,  however,  that,  on 
an  occasion  named,  he  was  not  permitted  fall 
and  complete  Inspection  of  the  book. 

His  gileTance,  ^Impllflled,  Is  that  while  the 
book  was  given  him  and  he  had  access  to  it, 
be  was  not  permitted  then  and  there  to  copy 
the  names,  but  was  limited  to  looking  over 
and  reading  the  names  of  those  who  had 
paid  poll  taxes. 

He,  tliereupon,  applied  to  the  court  for  a 
writ  of  injunction  restraining  the  sheriff  and 
his  deputies  from  interfering  with  him  while 
inspecting  the  book,  to  the  end  that  he  might 
make  such  memoranda  and  copies  as  he  saw 
at  in  the  course  of  and  in  aid  of  his  Inspec- 
tion of  the  book. 

He  averred  in  his  petition  for  the  injunc- 
tion that  the  sheriff  is  seeking  to  make  it  a 
rule  of  his  office  that  the  public  should  be 
allowed  merely  to  read  the  book,  and  not  to 
copy  from  it,  and  that  in  this  he  violates  the 
statute  referred  to,  and  la  using  his  office 
oppressively  to  derive  him  (petitioner)  and 
others  of  rights  conferred  by  the  law. 

In  connection  with  this,  he  urges  that  the 
book  Is  a  public  record,  and  being  such  the 
sheriff  has  no  control  over  the  manner  of  Its 
inspection,  and  that  the  authority  he  (the 
sheriff)  exercises  to  prevent  copies  being 
made  from  It  renders  nugatory  the  right  to 
Inspect 

He  alleges  that  the  interference  with  him 
by  the  sheriff  and  his  deputies  as  aforesaid 
works  him  an  irreparable  Injury. 

He  prayed  for  Judgment  recognizing  his 
right  to  inspect  the  book  at  all  times,  and  to 
make  from  It  such  memoranda  and  copies  as 
be  desired. 

To  the  rule  to  show  cause  why  the  injunc- 
tion should  not  Issue,  the  sheriff  returned  as 
answer,  among  other  things,  that  he  Is  the 
custodian  of  all  the  books  required  by  law  to 
tw  kept  In  his  office  and  Is  responsible  for 
tbeir  safe  keeping  and  accuracy;  that  the 
plaintiff  has  Inspected  the  poll  tax  book  time 
and  time  again,  so  much  so  that  if  any  con- 
siderable number  of  citizens  had  availed 
themselves  of  the  right  granted  by  Act  No. 
180,  p.  344,  of  1IKK2  to  the  extent  that  plaintiff 
had,  the  book  would  have  been  continuously 
oat  of  his  (respondent's)  possession  and  he 
would  have  been  prevented  from  posting  the 
same  by  writing  the  names  of  poll  tax  payers 
In  It  as  the  law  requires;  that  plaintiff  has 
bad  every  right  accorded  bim  to  which  he  is 
entitled  under  the  statute;  that  he  (respond- 
ent) cannot  be  responsible  for  the  safe  keep- 
ing or  accuracy  of  the  books  if  persons,  who 
have  no  connection  with  his  office,  are  to 
have  such  unrestrained  access  to  them  as  to 
handle  and  remove  them  and  to  copy  and 
make  notes  therefrom  without  his  supervision 
and  control;  and  that  while  he  ia  unwilling, 
owing  to  hla  responsibility  for  the  bobka  and 


to  the  penalties  the  law  prescribes  to  Insure 
their  accurate  keeping  and  safe  custody,  for 
unauthorized  or  hostile  persons  to  take  charge 
of  them  for  the  purpose  of  copying  the  en- 
tries, he  stands  ready,  upon  application,  to 
furnish  such  copies  of  the  entries  and  Usta 
of  poll  tax  payers  as  may  be  deshred. 

The  case  for  the  Injunction  was  tried  on 
the  face  of  the  papers— that  Is  to  say  the 
showing  made  by  plaintiff  in  his  petltioa, 
verified  by  oath,  and  that  made  by  the  she^ 
Iff  in  his  answer,  likewise  verified  by  oath. 

There' was  judgment  denying  the  writ  of 
injimction  applied  for  and  plaintiff  appeals. 

Nowhere  In  bis  petition  does  the  plaintiff 
aver  that  having  been  denied  the  right  to  copy 
the  entries  in  the  book,  he  had  applied  to  the 
sheriff  for  copies  and  the  same  had  been  re- 
fused  him. 

Conceding,  then,  his  contention  that  the 
right  to  inspect  the  book  carries  with  it  the 
right  to  copy  ltd  entries,  be  has  no  case  if, 
instead  of  allowing  him  such  access  to,  and 
control  of,  the  books  In  a  busy  office  as  would 
enable  him  to  copy  therefrom,  the  sheriff  sup- 
piles  him  with  copies  of  such  entries  as  he 
(the  plaintiff)  desires.  This  the  sheriff  ex- 
presses a  willingness  to  do. 

Had  the  plaintiff  applied  for  copies  and  re- 
ceived them  he  might  very  well,  under  bis 
right  of  inspection,  compare  the  copies  with 
the  original  entries. 

Bvery  sheriff  has  the  right  to  make  reason- 
able rules  for  the  orderly  conduct  of  bis  of- 
fice, and  for  Insuring  the  safe-keeping  of  Its 
records,  and  the  requirement  that  persona  vis- 
iting hlfl  office  to  look  over  and  inspect  and 
read  the  poll  tax  entries  in  the  book  kept  for 
the  purpose  sliall  not  be  permitted  to  occupy 
the  office  and  keep  possession  of  the  book 
during  the  time  required  for  copying  its  lists. 
Is  not  an  unreasonable  regulation  especially 
in  view  of  the  sheriff's  offer  to  furnish  tha 
copies  desired. 

While  the  privilege  of  inspecting  the  official 
records  of  the  sheriff's  office  la  to  be  con- 
ceded to  those  entitled  to  the  right,  it  must 
be  exercised  with  due  regard  to  the  public 
interest  and  the  rights  of  the  sheriff.  Scott, 
Sheriff,  V.  Police  Jury,  46  La.  Ann.  280,  14 
South.  521. 

I  think  when  the  sheriff  proffers  to  furnish 
copies  of  the  names  of  poll  tax  itayers  from 
the  book  In  which,  agreeably  to  law,  be  In- 
scribes the  names  of  those  paying  the  poll 
tax,  the  plaintiff  is  no  longer  possessed  of  a 
grievance  to  air  before  the  courts,  and  that 
the  District  Judge  properly  refused  the  In- 
junction which  was  applied  for  to  restrain 
the  sheriff  from  interfering  with  the  plalntlft 
In  bis  occupancy  of  the  office  and  the  monop- 
ly  of  the  poll  tax  book  wblle  be  makes  cop 
les  for  himself. 

I,  therefore,  dlment  from  the  contrary  view 
and  ruiln:;  entertained  and  made  by  the  ma- 
jority of  the  Court 
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No.  14^. 

STATE   ex   reL    BTRNES  BOMMBBr 

TILLE,  Judges* 
(Supreme  Court  of  Loaisiaoa.  June  8,  1808.) 

APPSALABLE  ORDER--R81HOTAL  OF  8TNDIC— 
JURISDICTION  PENDING  APPEAL. 

1.  A  Judgment  of  the  court  remoTlng  from 
office  a  definitive  syndic  is  appealable  from 
Bn^iensiTely,  and  priding  the  appeal  the  dis- 
trict court  is  without  jurisdiction  to  cooToke 
a  meeting  of  creditors  to  select  bis  successor. 
The  court  does  not  lose  its  jurisdiction  over  the 
insolvency  Itself  and  the  conduct  of  the  syndic 
pending  ue  appeal.  The  creditors  also  are  en- 
titled to  tbe  coDserratory  remedies  necemry  to 
th«r  rights  in  the  interval. 

(SyUabua  by  the  Court.) 

Application  by  the  state,  on  tbe  reSation  of 
W.  H.  Byrnes,  syndic.  t<a  -writs  of  certlbnul 
and  prohibition  to  W.  B.  Sommerrllle,  jndge  | 
of  tbe  clTll  district  court  for  tbe  parish  of  1 

Orleans,  Division  D.   Writs  granted.  | 

McCIoskey  &  Benedict,  for  relator.  Re- 
spondent judge  pro  se.  Henry  L.  Lazarus, 
Omer  VlUerfi,  H.  Oibbs  Morgan,  and  Her- 
man Mlcb^,  for  respondents. 

Statement  of  the  Case. 

NICHOUiS,  C.  J.  The  relator  herein 
prays,  In  his  capacity  as  elected  and  quali- 
fied syndic  of  the  creditors  of  E.  Conery,  Jr., 
that  writs  of  prohibition  and  certiorari  issue 
to  the  judge  of  Division  D  of  the  civil  dis- 
trict court,  commanding  him  to  send  np  the 
record  In  tbe  cause  entitled  "E.  Conery,  Jr., 
v.  His  Creditors,"  No.  49,730  of  the  docket 
of  the  clTll  district  court,  in  order  that  the 
validity  of  the  proceedings  therein  may  be 
ascertained,  and  that,  after  dne  proceedings 
had,  It  be  decreed  that  the  Supreme  Court  Is 
alone  vested  with  tbe  Jurisdiction  in  tbe 
cause  above  entitled  until  final  disposition  of 
tbe  appeals  taken  herein;  that  tbe  district 
judge  and  Qeorge  A.  Hasslnger  and  William 
Ardlll,  noteiy  public,  be  restrained  and  pro- 
hibited from  further  proceeding  In  said  cause 
until  tbe  further  orders  of  tbe  Supreme 
Court;  that  tbe  order  for  a  meeting  of  cred- 
itors, signed  April  30,  1903.  be  annulled,  va- 
cated, and  set  aside,  as  Improvidently  and  j 
Illegally  issued;  and  that  tbe  writs  prayed 
for  be  made  perpetual. 

This  court  ordered  that  the  record"  referred 
to  be  sent  up,  and  commanded  tbe  district 
Judge  to  show  cause  why  tbe  writ  of  pro- 
hibition should  not  issno  as  prayed  for.  It 
further  ordered  that  all  proceedings  In  the 
case  be  stayed  until  its  further  orders. 

The  grounds  of  relator's  application  were: 
That  be  had  been  elected  and  confirmed  syn- 
dic of  the  creditors  of  E.  Conery,  Jr.  That, 
on  the  3d  of  February,  George  A.  Hasslnger, 
claiming  to  be  the  assignee  of  various  cred- 
itors of  the  Insolvent,  Conery,  filed  a  rule 
against  him,  praying  that  he  t>e  destituted 
as  syndic,  and  condemned  In  statutory  pen- 
alties. That  tbe  rule  was  made  absolute. 

•Rchwrlnr  dratad  Joat  IT,  IMI. 


He  was  destituted  as  syndic,  and  condemned 
to  pay  penalties  exceeding  $5,000.  That  he 
made  an  unsuccessful  application  for  a  new 
trial,  and  final  judgment  on  tbe  rule  was 
signed  April  20,  19(@,  destituting  bim. 

That  on  tbe  2»th  of  April.  1003.  be  ap- 
pealed suspenslvely  from  said  judgment,  both 
individually  and  as  syndic,  and  perfected  the 
appeals  by  executing  bonds  according  to  law 
on  tbe  2dth  of  April,  1903,  after  which  date 
be  declared  tbe  district  court  was  divested  of 
Jurisdiction  over  the  subject-matter.  That, 
none  tbe  less,  George  A.  Hasslnger  presented 
on  tbe  30tb  of  April,  1003,  a  petition  pray- 
ing for  tbe  convocation  of  a  meeting  of  tbe 
creditors  of  said  Conery,  insolvent,  to  elect 
a  syndic  in  his  place  and  stead;,  and  said 
petition,  notwithstanding  tbe  suspensive  ap- 
peals taken  and  perfected  by  him,  was  fa- 
vorably considered  by  tbe  district  judge,  and 
be  granted  an  older  thereon  calling  a  meet- 
ing* for  the  purpose  stated  before  ArdiU,  no- 
tary public. 

That  the  district  court  was  without  juris- 
diction to  grant  orders  of  any  kind  or  char- 
acter In  said  cause  after  the  taking  and  per- 
fecting of  the  suspensive  appeals  granted  by 
the  court,  and  the  effect  of  tbe  order  calling 
a  meeting  of  creditors  was  to  deny  to  him 
tbe  legal  consequences  flowing  from  the  sus- 
pensive apiiieals.  That  said  meeting  would 
be  held  under  the  illegal  order  of  the  district 
Judge  pending  the  suspensive  appeals  taken 
by  blm,  to  bis  irreparable  Injury,  unless  re- 
strained by  tbe  prohibition  which  he  applied 
for. 

The  respondent  Judge  answered  that  a 
writ  of  prohibition  should  not  issue,  for  the 
reason  that  tbeVe  was  a  Judgment  removing 
relator  from  the  office  of  syndic  of  the  cred- 
itors of  E.  Oonery,  Jr.,  wblch  judgment,  un- 
der the  terms  of  article  1059  of  the  Code 
of  Practice,  was  not  suspended  by  tbe  appeal 
taken  by  tbe  relator  as  syndic;  that  he  did 
not  consider  tbe  language  of  tliat  article  to 
be  exclusive  in  its  terms  with  reference  to 
court  oflScera;  that  in  tbe  case  of  State  of 
Louisiana  ex  reL  Commagere  v.  The  Judge 
of  tbe  Second  District  Court  for  the  Parish 
of  Orieans,  22  I^.  Ann,  116,  tbe  Court  said 
that  a  dative  executrix  was  included  within 
the  terms  of  article  1059,  and  In  State  ex  rel. 
Du  Bul&son  V.  Judge,  14  La.  Ann.  240,  the 
court  held  that  that  article  embraced  a  cura- 
tor of  a  succession  and  a  liquidator  of  a 
partnership;  that  an  Interdiction  proceeding 
was  nearly  in  all  respects  tbe  same  as  that 
of  succession  proceedings,  and  tbe  same 
law  applied  to  both;  that  the  appeal  granted 
to  the  syndic  was  not,  under  the  law,  sus- 
pensive, and  it  waa  bis  clear  duty  to  direct 
all  necessary  proceedings  on  the  removal  of 
Mr.  Byrnes  as  an  officer  of  tbe  court . 

Opinion. 

The  general  role  as  to  final  Jni^rments  Is 
that  they  may  be  appealed  from  sospenstve- 
ly  b7  complying  vltta  Urt'Cqndltica»«ttacbad 
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to  tbat  character  of  appeal  Oode  Prac. 
arts.  C66-07S. 

Articles  680  and  1069  of  the  Code  of  Prac- 
tice declare,  however,  that  some  ja^meats 
most  be  executed  provisionally. 

The  first  of  these  articles  (Oode  Prae.  art 
680)  reads  as  follows: 

"Some  Judgments,  hower^,  are  executed 
provisionally  although  an  appeal  has  been 
taken  from  the  same  within  the  "delay  pre< 
scribed  and  the  necessary  surety  given. 
Such  judgments  relate 

"<1)  To  the  nomination  of  tutors  and  cura- 
tors of  minors,  of  persons  absent  or  inter- 
dicted and  of  vacant  successions. 

"(2)  To  the  appointment  of  syndics  of 
creditors  when  the  court  orders  that  they 
abftll  administer  provisionally." 

The  second  article  (Code  Prac.  art.  106^ 
provides  that: 

"When  an  appeal  Is  made  from  a  Judg- 
ment appointing  or  removing  a  tutor  or  crfra- 
tor  of  a  minor,  Interdicted  or  absent  person, 
or  of  a  vacant  snccei^on  or  absent  helra, 
or  othor  administrators  of  successions,  sucl^ 
appeal  shall  not  suspend  the  execution  of 
the  judgment,  but  it  shall  have  effect  pro- 
visionally until  the  appeal  be  decided." 

Section  iai4  of  the  Revised  Statutes  of  1876 
declares  that  "In  case  of  vacancy  in  the  of- 
fice of  syndic,  by  removal  or  otherwise,  a 
meeting  of  the  creditors  to  flu  tha  vacancy 
■hall  be  ordered." 

Relator  inatetB  that  the  Jurisdiction  of  the 
Supreme  Conrt  has  been  Invaded  by  the  ac- 
tion of  the  district  court,  its  Jurisdiction  hav- 
ing attached  as  soon  as  he  executed  his 
bond  onder  the  order  of  suspensive  appeal 
which  was  granted  to  him;  that  the  district 
court  was  thereafter  without  power  and  au- 
thority to  revoke  the  order  for  a  suspensive 
appeal;  that  it  never  did,  in  fact,  revoke  It, 
but  took  action  in  execution  of  the  Judgment 
appealed  from  with  the  order  for  a  stispensive 
appeal  still  standing,  and  after  Its  terms  bad 
been  complied  with. 

He  further  contends  that  the  exceptions 
provided  for  by  articles  680  and  10S8  of  the 
Oode  of  Practice  are  specially  enumerated 
and  provided  for,  and  the  terms  of  the  artl- 
des  cannot  be  enlarged  by  analogy  and  con- 
Btnictlon;  that  the  exceptional  cases  referred 
to  are  enumerative  and  exclusive,  and  not 
illustrative. 

In  the  brief  filed  on  behalf  of  the  respond- 
ent Judge,  this  court  Is  referred  not  only  to 
State  ex  rel.  Commagere  v.  Judge,  22  La. 
Ann.  116,  and  State  ex  rel.  Du  Bulsson  v. 
Judge,  14  La.  Ann.  240,  but  to  State  v.  Judge 
of  Second  District  Court,  5  La.  Ann.  618^ 
and  to  Soccession  of  Henendez,  28  La.  Ann. 
408. 

Counsel  say:  "It  Is  true  that  under  the 
last  article  no  direct  reference  Is  made  to  the 
removal  of  syndics  of  Insolvent  estates.  In 
prlndple  and  by  analt^y,  as  well  as  by  the 
•etUed  Jnrlapn^enee  of  this  state,  syndics, 
when  removed  by  the  court  appointing  them. 


cannot  by  appeal  suspend  the  operation  of 
the  Judgment  Their  position,  their  duties, 
and  their  responsibilities  are  identical  vrltb 
those  of  a  tutor,  a  curator,  a  testamentary 
executor,  or  an  administrator;  and  the 
courts  of  the  state,  when  construing  the 
article  cited,  have  read  into  it  court  officials 
not  expressly  enumerated,  but  whose  duties 
and  responsibilities  are  controlled  by  the  same 
considerations  that  affect  those  partictilarly 
Instanced  In  the  article.  •  •  •  Taking 
the  articles  of  the  Code  of  Practice  In  the 
broad  and  Intelligent  sense  In  which  Qiey 
were  Intended,  and  lifting  them  out  of  the 
narrow  and  restricted  meaning  sought  to  be 
applied  to  them  by  the  relator,  the  removal 
by  a  conrt  of  its  trusted  officer  from  the 
administration  of  a  trust  fund  is  not  to  be 
suspended  pending  an  appeal.  The  Juris- 
prudence of  the  state  has  wisely  written  in- 
to the  text  that  class  of  cases  coming  within 
the  principle  announced  by  article  10&9,  and 
extended  Its  beneficent  and  wise  provisions 
to  those  officers  of  court  who,  recreant  to 
their  duty,  are  removed  from  the  field  of 
further  temptation  to  do  wrong,  and  who. 
until  the  reviewing  tribunal  has  solemnly 
said  that  the  removal  was  without  cause,  no 
longer  stand  as  creditors'  agents  and  the 
court's  representatives.'* 

It  will  be  seen  that  article  1058  of  the  Cbde 
of  Practice  la  broader  In  Its  tmos  than  Is 
article  580.  It  not  only  refers  to  the  "ap- 
pointment,** but  to  the  "removal,"  of  tutors 
and  curators  of  minors,  interdicted  or  absent 
persons,  or  a  vacant  succession,  or  absent 
heirs,  or  other  administrators  of  successions, 
while  article  680  Is  limited  to  their  appoint- 
ment The  latter  article,  however.  Includes 
among  Judgments  which  are  to  be  executed 
provisionally,  although  an  appeal  bas  been 
taken  from  the  same  within  the  delay  pre- 
scribed, and  the  necessary  surety  given,  Judg- 
ments appointing  "syndics  of  creditors,"  when 
the  court  orders  that  they  shall  .administer 
provisionally,  while  article  1069  makes  no 
mention  whatever  of  "syndics  of  creditors." 

In  State  ex  rel.  Widow  and  Heirs  of  Pear- 
son V.  Parish  Judge  of  Jefferson,  22  La.  Ann. 
63,  this  court  held  that,  when  heirs  have 
been  legally  put  in  possession  of  an  estate 
by  a  Judgment  of  court  the  property  cannot 
be  afterwards  placed  under  the  control  of 
an  executor  or  administrator,  to  be  adminis- 
tered as  succession  property,  and  that  aad«r 
such  a  condition  of  things,  a  writ  of  prohi- 
bition would  lie  from  the  appellate  court 
against  the  probate  Judge  pending  the  ap- 
peal from  an  order  appointing  a  dative  testa- 
mentary executor. 

Referring  to  article  680  of  the  Code  of  Prac- 
tice, the  conrt  said:  "The  provisions  of  that 
article  are  founded  upon  the  assumption  that 
injury  would  result  from  the  want  of  a  tutor 
to  minors,  of  a  curator  to  absent  or  Inter- 
dicted persons  or  of  a  succession,  or  of  a 
syndic  of  creditors,  if  a  Judgment  appointing 
these  representatives  woe  iu^-«xeciited|  pro* 
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TUoiiall7f  and  hence  fliey  form  exceptlona  to 
tbe  general  rale  in  regard  to  suapenalre  ap- 
peals. But  these  exceptlona  do  not  apply 
where  no  injury  votild  result  If  no  app(^t- 
nient  were  made  In  any  of  the  cases  wmn^ 
ated.  We  see  no  possible  Injury  that  could 
result  to  any  party  If  the  order  appointing  a 
dative  testamentary  executor  In  the  case  be- 
fore OS  wCTe  not  proTlalonally  executed.  We 
fasTe  been  shown  that  tbe  rightful  twin  are 
In  poaaesslon  of  the  property  by  a  final  Judg- 
ment of  the  proper  coort;  that  these  belra 
filed  a  peremptory  exception  to  the  Jurisdic- 
tion of  the  court;  that  this  exception  was 
disregarded,  and  a  suspenalTe  appeal  denied. 
The  appeal  In  this  case  InvolTea  not  only  tbe 
appointment  of  a  dative  testamentary  ezeen- 
tor*  but  the  right  of  the  court  to  app(^t  an 
executor  at  all.  We  think  that  a  suspenalTe 
appeal  should  bare  been  granted,  and  that  It 
to  necessary  to  the  effidency  of  the  appellate 
Jurisdiction  of  thto  court" 

A  writ  of  proUbitiou  was  according  Is- 
sued, The  views  so  expressed  were  in  affirm- 
ance of  those  which  had  been  announced  In 
State  ex  rel.  Marin  v.  Parish  of  FUtque- 
mlnea,  22  La.  Ann.  23. 

In  the  latter  case  tbe  belra  of  Dnnnford 
had  been  placed  in  possession  of  Ua  estate 
by  Judgment  of  oonrt  The  encntor  of  the 
succession  having  died,  application  was  made 
for  tbe  appointment  of  a  dative  testamentary 
executor.  The  heirs  os/ptmeA  tbe  appllcatiotti 
but;  the  opposition  being  overruledt  they  ob- 
tained a  suspenrive  a^eaL  Subsequently 
thueto  tbe  Judge  ordered  tbat  the  Judgment 
be  executed,  under  artldea  580  and  1058  of 
the  Code  of  Practice,  and  article  U18  of  the 
drU  Cbdd. 

The  Supreme  Court,  on  aivUcatlon,  issued 
a  writ  of  prohibition  to  the  parish  oonrt,  say- 
ing: "These  articles  of  tha  Oode  are  applied 
when  Bucces  lions  are  opened  to  be  adminis- 
tered for,  and  tbe  controversy  to  between  two 
or  more  persons  for  the  rl^^t  ot  preference 
to  the  ap|^(^ntment  of  administrator,  but  not 
as  in  thto  case,  wtioe  tbe  princ^al  auesttoo 
la,  'sQccesaton  or  no  succession,*  or  wtiether 
tbe  admlnistraUDn  to  necessary  cv  legally  pom- 
alble.  Tbe  demand  made  by  one  of  tlM  re- 
tators,  as  Iwir,  to  l>e  appointed  ta  preference 
to  tha  creditor  applying,  was  only  incidental 
and  dependent  on  the  necessity  for  an  admin- 
istration. From  the  Judgment  on  tbe  lasoes 
presented  by  this  controversy  a  snspensiTe 
appeal  was  inroperly  granted,  and  any  subee- 
quent  action  ^  the  Judge  a  quo  in  executing 
tbe  Judgmmt  appealed  from  was  beyond  hto 
Jnrlsdlctloii.''  Bee,  on  thto  subject,  Sncces- 
sloii  of  Uiaer,  28  !«.  Aim.  674. 

Ur.  Justioe  Mt^Enery,  In  bto  dtascnttng  opin- 
ion In  tbe  matter  of  Stote  a  reL  Brewing  Co. 

Aidge,  40  La.  Ann.  109^  14  South.  615,  inci- 
deBtally  dtocueslng  artlctos  of -the  Code  re- 
fieiTed  t^  .aald:  "Tbe  Judgments  which  are 
axeented  pxovtotonally  are  mentioiwd.  la  said 
urtla'es,  <xnd  rendered  In  the  matter  of  the 
ti^UPWfjaeH.ct.Wttot  and  cm»tanj«C  Inea^ 


padtated  persons  and  syndics  of  oedltors, 
where  they  are  ordered  to  provlsl<malIy  ad- 
minister aa  creditors  of  vacant  successions. 
Tbe  reasons  for  these  ucepttons  are  obvious. 
TlM  necessity  for  some  one  to  take  care  of 
tbe  incapadteted  perswts  or  vacant  aucces- 
Blotts  Is  imperative,  and  the  syndic  provision- 
ally appointed  remains  In  charge  of  tbe  provi- 
sional admintotration,  only  without  power  to 
sell;  hto  aete  only  bting  conservatory  imtU 
a  regutor  syndic  to  elected  by  tlie  creditors. 
In  thto  case  there  waa  no  jirovtoional  appoint- 
ment of  a  receiver,  wltti  glower  limited  to  con- 
Btfvatory  acts,  but  he  has  tJie  amplest  power 
under  the  order  for  a  full  admlnistiatton,  «e- 
tendlug  to  tbe  sale  of  tbe  eflecte  under  tbe 
wder  of  ctiurt,  and  a  general  winding  up  of 
the  concerns  of  the  corporation.  Tbe  article 
rtferred  to  does  not  Include  a  Judgment  as  to 
such  matters.  If  a  party  has  a  right  to  ap- 
peal, the  rule  to  tbat  he  can  appeal  sus- 
penslvely,  and  I  find  no  exception  to  tbe  Judg- 
ment appointing  a  receiver  to  a  corporation, 
with  full  powers  ot  admintotration." 

The  Code,  by  Its  very  language,  shows  an 
Intmtton  to  mafcti  a  distinction  between  syn- 
dics acting  ptovlakmaUy  under  a  court* a  ap- 
pototment,  who  are  strictly  "court  officers.** 
subject  specially  and  directly  to  the  continu- 
ing control  of  tite  appointing  power,  and  syn- 
dics who  are  dected  by  the  creditors  of  an 
insolvent,  who  are  In  a  sense  tlM  agents  ot 
the  creditors  tbemselves,  and  hold  thdr  post 
tions  by  a  mudi  stronger  and  firmer  tenure 
than  a  mere  provisional  syndic  State  ex  reL 
Maubenet  v.  Rlghtor,  46  Lm.  Ann.  285,  11 
South.  862. 

The  decisions  quoted  from  22  la.  Ann. 
evidence  the  reluctance  which  our  courta  have 
alwa^  shown  to  ousting,  tiiroogh  Judicial 
proceedings,  tbe  possession  of  the  property 
by  one  person,  and  ptodng  it  la  tile  poeses- 
slcm  and  cimtnA  of  another,  in  advance  of 
final  adjadieatlon  ot  tlie  rlgbte  and  obllga- 
ttons  of  the  parttes  litigant  State  ex  reL 
Slgnr  V.  Judge,  S3  ta.  Ann.  IBS;  Weil 
Bchwarts,  40  La.  Ann.  BBS,  31  Sooth.  869. 

In  aHMfttaUe  cases  tbe  right  to  a  sus- 
pensive appeal  to  the  rule,  and  it  stays 
execution,  ensept  in  cases  spectolly  provided 
for.  State  ex  rel.  Ingram  t.  Judge,  SO  La. 
Ann.  B2B:  State  ex  r^  Gain  t.  Judge.  20 
La.  Ann.  677;  State  «k  r^  Oeddes  v.  Judg^ 
as  La.  Ann.  808;  State  ex  rel.  Crescent  City 
Bank  v.  Judge,  17  La.  Ann.  18& 

In  State  ex  rel.  Johnson  v.  Houston,  86  La. 
Ann.  211,  the  court  said:  i  *'ft  to  true  that 
there  are  sonke  Judgmenta  which  become  ex- 
ecutwy  as  sorai  as  rendwed,  but  tliey  are 
spedfled  by  tow.  Those  not  included  moat 
be  deemed  as  Intentionally  omitted  by  the 
tovrmaker.  It  does  not  appear  that  the  Juds- 
me&t  sought  to  be  suepeaalvely  appealed 
flmn  belongs  to  tiieezo^ted  class.  ■  The  right 
of  appeal  to  a  constitutional  one,  and  cannot 
be  abridged,  whatever  the  effects  may  be 
which  tbe  granting  or  tte  enforcement  of 
the  «ma».,.,«TJ,l«.H, 
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In  State  ex  rel.  Arerj  v.  Judge,  41  Ia. 
Aim.  908,  8  Sontb.  541,  this  court  held  that 
ttw  prorltfona  of  article  5S0  do  not-  relate 
to  Jndgmenta  appotaining  to  the  app<rint- 
meat  of  deflnltlTe  ayndlcs  of  credltoia  oo- 
leis  the  court,  Id  rendering  tbe  decree,  order 
tiiey  aball  administer  provlalonaUy,  and  that, 
after  a  Buapenslre  appeal  had  been  taken 
from  anch  jndgmenta,  the  eTndIc  haa  the 
power  to  grant  any  additional  order  therein 
InvolTlnf  the  anbject'matter  thereof. 

In  Metropolitan  Bank  v.  Manufaetnrlng 
Co^  48  La.  Ann.  1883,  20  South.  888.  the 
cout,  on  a  motion  made  to  dlamlaa  the  ap- 
peal, aald:  "TUB  la  an  appeal  taken  from  a 
Judgment  appointing  a  recbirw.  A  auapen- 
BlTo  appeal  waa  taken.  The  mo^on  to  dls- 
mtea  is  on  the  ground  that  the  Judgment  ap- 
pealed from  vaa  one  which  should  be  pro- 
lialonally  executed,  notwlthstancUiv  the  ap- 
peal, and  th^efore  no  auspenslTO  appeal 
would  He  therefrom.  Some  judgments,  not- 
withstanding the  suspenslTe  appeal,  are  pro- 
Tlalonallf  executed.  These  are  named  In 
artldea  68l>  and  1059  of  the  Coda  of  Prac- 
tice. The  an>oal  for  the  appointment  of  a 
recdrer  to  a  corporation  la  not  enumerated, 
and  Is  therefore  deluded." 

In  Meatier  t.  Cherallier  Paling  Oo.,  SI  La. 
Ann.  142, 24  South.  799;  the  court,  dtlng  48  La. 
Ann.  1884, 20  BouQl  889,  dedared  that  the  gen- 
eral rule  waa  that  a  suspenslTe  appeal  would 
He  from  a  Judgment  anointing  a  receiver. 

Section  4  of  the  law  of  1898,  p.  812  (Act 
No.  1610,  anthoiialng  and  regulating  the  iwac- 
tlce  of  appdntlng  ncelTeta  of  cotporatlona, 
grants  the  right  to  any  person  who  by  afflda- 
rlt  appears  to  be  Interested,  on  giving  bond 
to  be  find  the  Jndg^  to  appeal  on  the 
face  of  the  record  from  any  order  appointing 
a  receiver;  anch  appeal,  when  effected,  hav- 
ing the  ^eet  of  suapending  tiie  funetions  of 
such  receiver,  maept  to  perform  aucb  ad- 
ministrative acta  aa  may  be  necessary  for  the 
preservation  of  the  property,  provided  that 
aucb  appeal  must  be  taken  and  perfected 
within  10  days  from  the  entry  of  tbe  order 
appointing  a  receiver.  The  act  la  silent  aa 
to  the  altuation  reanltlng  from  a  removal  of 
the  receiver  by  the  court  making  the  appoint- 
ment That  statute  does  not  deal  with  defini- 
tive syndlca,  not  appointed  by  the  court,  but 
elected  by  the  creditors  ot  an  Insolvent 

The  only  cases  known  to  ns  In  which  this 
court  has  extended  the  provisions  of  artldes 
S8D  and  1069  beyond  their  predae  terms  are 
State  ex  rel.  Do  Bulsson  v.  Judge,  14  La. 
Ann.  240;  Snoeesalfm  of  Menendei,  29  La. 
Ann.  408.  In  tiie  Amner  case  the  Supreme 
Onnrt  Indnded  among  ttie  Judgmenta  not 
vabject  to  ai^eal  suspentirdy  from  a  Jodg^ 
moit  removing  from  ottlw,  not  the  liquidator 
Mt  a  BDceesshm,  but  tlie  liquidator  of  a 
partnership  of  Twlbdl  and  Alkena;  theUqui- 
dator  ao  removed  bdng  at  the  time  the  cura- 
tor (tf  the  succession  <tf  Twibell,  who  bad 
been  a  partner  la  the  firm  mentioned.  In 
the  aecond  case  the.  eourt  refusad  to  give 


effect  aa  a  suapenalve  appml  to  an  appeal 
which  he  had  obtained,  of  character  such  as 
to  stay  the  execution  of  a  Judgment,  by 
which  he  bad  been  removed  as  an  undmntor 
of  minora.  The  court  maintained  the  aj^eal 
as  devolutive,  but  held  that  the  Judgment  <tf 
removal  abould  be  ^vtdonaUy  carried  out 
A  reading  of  the  artldea  of  the  Oode  of  Prac- 
tice will  show  that  neither  of  them  provided 
for  appeals  In  the  matter  of  the  appointment 
or  removal  of  undertutora^  nor  for  the  ap- 
pointment or  removal  of  Uquldatora  itf  a 
partnership. 

The  court  in  eadi  of  these  cases  fett  itself 
Justified  In  dealing  with  the  provisions  of 
the  artldea  aa  being  Illustrative,  and  cover 
log  daaaea  of  caiea  of  a  particular  character, 
ratber  than  being  limited  to  the  particularly 
^edfied  cases.  In  the  matter  of  tiie  ronoval 
of  the  undertutor  the  court  said: 

"Appellant  relies,  we  presume,  on  the  fact 
that  the  Oode  of  Practice  doea  not  In  express 
terms  Include  in  tiie  list  of  Judgmenta  to  be 
provlstonaHy  executed  those  that  may  be  ren- 
dered against  undertotors.  Tbey  are  un- 
doubtedly of  that  class,  as  a  final  deddon 
in  such  cases  may  be  retarded  for  a  long 
time,  and  oecasioDs  might  arise  during  the 
pendency  of  the  litigation  which  would  re- 
quire the  interference  of  an  ondertDtor. 
•   •  • 

'^ere  a  dative  tutor  appointed  to  r^Iace 
an  exdudfd  or  removed  natural  tutor,  the 
decree  ordalng  tiie  appolntmoit  and  removal 
would  be  piovislonaUy  executed  agalnat  the 
parent  The  undertntw  cannot  Jnatiy  claim 
a  privilege  denied  to  the  fattier.  Tbe  causes 
of  incapadty,  exclusion,  and  removal,  with 
but  two  exceptional  whidi  apply  to  the  tatta, 
apply  likewise  to  the  nndertutw,  and  the 
eflecte  of  a  decree  pronoondng  a  removal 
are  necessarily  tiie  same.'* 

The  Judgment  of  this  court  in  State  ex  leL 
Levy  V.  Bllla,  Judge,  40  La.  Ann.  818;  S 
South.  B80,  apparenUy  extended  the  providms 
of  article  D80  of  the  Oode  of  Practice  so  as 
to  make  It  cover  cases  ordering  a  *%easIon 
of  pn^terty"  to  t>e  made  under  the  state  of 
facta  provided  for  by  Act  Xo.  184,  p.  191, 
of  1888,  nlatfre  to  reapltea;  but  it  wUI  be 
seen  that  the  matter  attonpted  to  be  ap- 
pealed from  snspenstvely  In  that  caae  was 
not  the  Jud^ent  decredng  the  cession,  but 
the  order  appointing  a  prevtalcHial  syndic  im- 
der  that  decree^  State  ex  rel.  Zdgler  v.  Tay- 
lor, 46  La.  Ann.  988,  16  South.  407.  ta  baaed 
upon  that  ct  Levy.  We  find  that  the  defini- 
tive syndic  wbo  has  been  decreed  herein  to 
be  removed  has  executed  two  bonds.  One, 
for  819,000,  from  that  part  of  the  Jadgnfent 
removing  him  aa  a  syndic.  The  other,  for 
$16,000,  from  that  part  of  tin  Judgment  In- 
filcting  upon  him  pecnnlary  penaltiea.  It  la 
not  dalmed  that  the  amount  of  the  bond  Sa 
leaa  tlian  tiiat  which  a  suapendve  an>eal 
would  call  fbr,  if  the  appeal  ta  allovable; 
The  correctness  or  Ineorrectoess  of  the  Judg- 
ment destttnttag  the  syndic  la-soC  befoae  at 
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/or  review  In  the  present  proceeding.  The 
Mle  laaue  la  whether  the  Olstrlct  Judge  had 
or  did  not  have  authority  and  Jurisdiction, 
after  a  suspenslTe  appeal  had  been  perfected 
b7  the  removed  syndic,  to  give  the  order 
which  Is  complained  of. 

The  arguments  submitted  to  ns  by  counsel 
of  tbe  respondnit  are  tmquestlonably  logical 
and  strong.  Tbe  question,  however,  is  not 
whether  it  would  have  been  well  for  the  law- 
maker to  have  made  the  inwvialona  of  articles 
tiSO  and  lOGO  broader  thao  they  are.  but 
whether,  taking  them  aa  we  find  them,  we 
are  authorised  to  enlarge  the  articles  beyond 
their  exact  terms,  through  logic  or  by  anal- 
ogy. Tbe  decree  must  rest  upon  a  decision 
as  to  whether  the  exceptions  to  the  general 
mle  granting  suspensive  appeals  enumerated 
in  the  two  articles  referred  to  can  for  any 
reason  be  widened,  or  whether  they  must  be 
held  to  be  exclusive  of  all  others,  under  tbe 
rule  of  "afflrmatlo  unlus  excluslo  eat  alte- 
rlna,"  and  that  which  declares  exceptions 
cannot  be  extended  by  construction.  De  Liz- 
ardl  T.  Tbe  New  Orleans  Canal  A  Banking 
Co.,  26  La.  Ann.  414;  State  T.  Leo,  108  La. 
496,  32  South.  447. 

Tbe  suspensive  appeal  from  the  order  det* 
tltnting  the  definitive  syndic  did  not  have  the 
effect  of  withdrawing  Jurisdiction  from  the 
district  court  over  Its  control  of  the  Insol- 
vency Itself,  or  over  Its  supervision  of  the 
eondnct  of  tbe  syndic  pradlng  the  appeal, 
nor  did  it  deprive  the  creditors  of  having 
recourse  pending  the  appeal  to  all  conserva- 
tory proceedlnga  and  remedies  made  neces- 
■ary. 

We  are  of  the  opinion  that  the  particular 
order  of  the  court  which  relator  complains 
of  herein  was  granted  by  the  district  Judge 
I>endlng  the  suspensive  appeal  without  au- 
thority, and  that  relator  Is  entitled  to  tbe 
relief  he  seeks. 

For  the  reasons  herein  assigned.  It  la  here- 
by ordered,  adjudged,  and  decreed  that  the 
.writ  of  prohibition  Issue  as  prayed  for. 
CoBtB  of  the  application  to  be  borne  by  te- 
VondentB. 

(UO  La.  T4B} 

No.  14,74T. 

GtTLPEPPBB  V.  ARKANSAS  SOUTHBBN 

a  CO.* 

(Supreme  Oonrt  of  Louisiana.    Jooe  23,  1008.) 

INJURT  TO  RAILROAD  EMPLOTft-NBOUOBNCS 
—JURISDICTION. 

1.  Where  Injnrjr  Is  caused  a  person  through 
the  fault  of  a  railroad  company  in  the  ruDDlDg 
of  one  of  its  traiDs  over  its  own  tracks,  which 
it  had  placed  or  left  In  such  a  condition  as  that 
ronnluff  a  train  over  them  would  be  likely  to 
result  In  accidents,  the  company  to  guilty  of  a 
taolt  not  only  of  omission  out  of  commlsiltHi, 
and  tbe  court  of  the  parish  where  the  accident 
occorred  baa  Jurisdiction  over  an  action  bmu^t 
by  the  person  injmwd  for  the  recovery  of  dam- 
ages. 

Monroe  and  Provosty,  JJ.,  dlssentlBf* 
(Syllabus  by  the  Court.)  
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Appeal  from  Fifth  Jndidal  District  Ooart; 
Parish  of  Jackaon;  Marion  Franklin  Uachei^ 

Judge. 

Action  by  William  W.  Culpepper  against 
the  Arkansas  Southern  Bailroad  Ounpany. 
Judgment  for  defendant,  and  plaintiff  a^ 
peals.  Reversed. 

Hudson,  Potts  &  Bernstein,  for  appellant 
Price  ft  Roberts,  for  appellee. 

Statement  of  the  CJase. 

NICHOLLS,  C.  J.  Tbe  queatlon  before  na 
for  decision  Is  aa  to  the  Jurisdiction  of  the 
district  court  of  Jackson  parish.  Defend* 
ant's  exception  to  the  Jurisdiction  of  that 
court  having  been  sustained,  and  his  de- 
mand dismissed,  be  baa  appealed. 

The  action  Is  one  of  tort,  brought  against 
the  defendant  railroad  corporation  for  dam- 
ages for  having,  through  its  fault  and  negli- 
gence, caused  the  death  of  Charies  S.  Oulpep- 
per,  the  son  of  the  plaintiff. 

Tbe  allegations  aa  to  the  cause  of  the  In* 
Jury,  and  the  facts,  were  that  on  the  night 
of  the  6th  of  October,  while  tbe  son  was 
employed  and  in  the  service  of  the  defendant 
company  as  locomotive  engineer,  at  a  point 
on  the  railroad  of  defendant  company  abont 
VA  mliea  south  of  tbe  town  of  Jonesboro,  tn 
tbe  pariah  of  Jackson,  the  locomotive  tipon 
which  he  was  employed  in  the  service  of  de- 
fendant 1^  tbe  railroad  track,  careened  to 
one  side,  and  oratumed  into  the  ditch;  that 
petiUoner'a  son«  the  engineer  upon  the  loco- 
motlre.  was  caught  by  tbe  wreck  of  said  en- 
glne  and  cab,  and  firmly  held  under  a  fierce 
and  constant  stream  Issnlng  from  the  boOer 
and  steam  pipm  of  said  locomotlTe,  In  close 
and  direct  prosimlty  thereto,  until  he  was  ex* 
tricated  from  his  perilous  position  some  time 
after  by  the  passoigers  npon  tbe  said  train; 
tlut  while  their  son  wss  so  confined  by  sahi 
wreck  be  was  burned,  bruised,  and  scalded  in 
a  most  horrible  manner,  and,  both  while  in 
said  situation  and  for  many  hours  thereafter, 
suffered  acniclatlng  pain  and  trouble  and 
agony,  until  relieved  of  his  untold  and  Inde- 
scribable suffering  by  death,  wUcb  occasion- 
ed several  bovra  thereafter. 

That  this  disaster  was  caused  by  the  de- 
fective machinery,  deficient  and  insecure 
rails,  rotten  cross-ties,  and  defective  material, 
and  tbe  Improper  conatruction  and  Inadequate 
efforts  to  repair  the  roadbed  and  dump  or 
embankment  at  the  point  at  which  said  acci- 
dent oecnrred.  That  said  rails  and  cross-ties 
were  totally  unfit  for  the  service  required, 
and  the  usage  for  which  they  weve  subjected. 
That  tbe  rails  were  greatly  worn  by  age  and 
use,  being  secondhand  at  tbe  time  they  were 
laid,  very  light  In  character,  and  of  a  type 
and  material  long  since  discarded  by  flrst- 
dass  railroad  corporations;  that  the  embank- 
ment at  which  this  calamity  occurred  was  at 
the  south  edge  of  a  trestle  crossing  a  stream 
of  water,  and  was  in  tiie  neighborhood  of  15 
feat  in  height;  that  tt  mm  of/verr  faulty 
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construction,  and  Imperfect,  and  not  fitted  for 
the  proper  running  of  railway  trains  there- 
on; that  the  base  of  said  embankment  and 
damp  was  not  snfflclently  wide  to  aCTord  the 
ordinary  slope  glren  to  railroad  embankments 
and  to  render  the  same  solid  and  secure,  this 
causing  the  top  of  said  embankment,  which 
formed  the  foundations  of  the  track  at  that 
point,  to  be  entirely  too  narrow,  and  the  slope 
of  the  embankment  too  steep,  to  have  suffi- 
cient strength  to  maintain  and  support  the 
weight  with  safety  necessary  to  be  placed 
thereon  by  the  running  of  locomotives  and 
cars  thramn. 

That  said  embankment,  at  the  point  where 
said  wreck  occurred,  bad  become  out  of  re- 
pair by  the  sliding  down  of  dirt  from  the  top 
and  sides  thereof  during  the  winter  of  1901 
and  lti02,  and  the  said  railroad.  In  their 
efforts  to  repair  the  same,  Instead  of  replacing 
the  defective  parts  of  said  embankment  with 
dirt  and  gravel  or  other  suitable  material,  as 
they  should  have  done,  resorted  to  the  parsi- 
monious subterfuge  of  placing  under  the 
ends  of  the  said  cross-ties,  and  at  lengthway 
with  the  railroad,  ajid  directly  under  the 
rails,  a  wooden  plank  to  support  the  same, 
filling  under  and  over  said  plank  with  dirt 
thus  rendering  said  track  and  roadbed  total- 
ly unsafe  and  dangerous,  to  the  full  knowl- 
edge of  the  said  defendant  company  and  its 
general  managers;  that  said  road  at  said 
point  was  permitted  to  remain  by  the  man- 
agers of  said  railroad  in  tliis  Insecure  and 
dangerous  condition  until  the  time  of  said 
accident,  the  only  effort  to  repair  the  same 
being  the  deposit  from  time  to  time  of  a  small 
quantity  of  loose  earth  upon  the  top  of  said 
wooden  plank,  thua  concealing  said  defSct 
from  the  operators  of  said  road,  and  with- 
out in  any  manner  rendering  the  condition 
of  said  embankment  more  secure;  that,  aft- 
er the  concealing  of  said  defects  In  said  road 
by  the  placing  of  dirt  upon  said  wooden  plank 
therein,  petitioner's  said  son  took  employment 
in  the  service  of  said  company,  which  em- 
ployment only  lasted  a  few  days  before  he 
met  his  death  as  above  described. 

That,  on  account  of  the  defective  condition 
of  said  roadbed  and  track  at  said  point, 
when  the  local  freight  train  going  north  on 
the  night  of  the  6th  of  October  passed  over 
the  point  above  mentioned  it  caused  a  part 
of  the  said  embankment  and  track  under 
which  said  wooden  plank  was  placed  to  give 
way.  the  plank  and  dirt  supporting  the  same 
eliding  from  its  posttlon,  or  loosening  to  such 
an  extent  as  to  be  easily  slid  to  one  side; 
and  when  the  engine  upon  which  petition- 
er's son  was  employed  as  an  engineer  was 
attempting  to  pass  over  the  same  several 
hours  thereafter,  and  at  about  12:15  a.  m. 
on  the  morning  of  October  7,  1802,  the  en- 
gine and  tender  careened,  left  the  track,  and 
turned  over  down  said  embankment,  cau»- 
Ing  the  Injury  of  petltloner'B  son  as  above 
set  forth. 

That  notwithatandlng  tbat  laid  defendant 


company  well  knew  of  the  faulty  and  dan- 
gerous condition  of  Its  railroad  track  as 
above  alleged,  and  the  faulty  method  adopt- 
ed in  attempting  to  repair  the  same,  and 
the  absolute  need  of  repair  In  strengthening 
sold  track,  they  have  for  the  past  12  months 
pursiied  a  parsimonious  policy  In  catting 
down  the  number  of  its  r^lr  forces  and 
reducing  Its  efficiency,  so  that  at  the  time  of. 
and  long  prior  to,  said  calamity,  said  force 
was  totally  insufficient  and  inadequate  to 
make  the  usual  and  customary  repairs  on  its 
track,  which  was  Imperatively  required  by 
Its  dangerous  and  unsafe  condition,  thas 
wlllfully  and  wantonly  jeopardizing  and  sac- 
rificing the  safety  and  lives  of  Its  employfis 
and  of  the  traveling  public. 

Petitioner  avers  that  on  account  of  the 
tects  above  set  forth,  all  of  which  were  well 
known  to  said  defendant  company,  the  deatk 
of  the  said  son,  Charles  Stewart  Culpepper, 
was  caused  by  the  gross,  wanton,  and  crim- 
inal negligence  and  faults  of  said  defendant 
company  in  using  defective  material  and  in- 
sufficient and  faulty  rails  and  ties,  and  tlie 
criminal  neglect  to  repair  its  roadbed  in  a 
proper  and  safe  method  and  put  the  same 
In  a  safe  condition  for  traffic  and  traveling, 
and  in  permitting  plank  or  slabs  to  be  placed 
In  and  to  remain  in  the  dump  or  embank- 
ment of  said  track,  for  months  at  a  time, 
as  was  done  In  this  instance. 

Petitioner  avers  that  no  fault  of  any  na- 
ture attaches  to  said  engineer,  as  his  fd- 
low  servants  were  faithful  and  competent 
In  discharging  the  Important  duties  assigned 
to  them,  and  Ignorant  of  the  fact  of  the  de- 
fective and  dangerous  condition  of  said  rail- 
road track,  and  that  plank  or  slabs  had  been 
placed  in  the  dump  or  embankment  at  that 
P(rint,  or  that  the  said  dump  had  given  way 
after  the  passage  of  the  freight  train  orer 
the  same  that  night  as  above  set  forth. 

Defendant  excepted  that  its  domicHe  was 
In  the  parish  of  Lincoln,  and  that  for  all 
acts  of  omission  or  passive  acts  it  should 
be  sued  at  its  domicile,  and  the  court  for 
Jackson  was  wltbrat  Jurisdiction.  In  snp- 
port  of  this  position  it  relied  upon  paragraidi 
9  of  article  165  of  the  Code  of  Practice, 
which  declares  that  "in  all  cases  where  any 
corporation  shall  commit  trespass  or  do  any- 
thing for  which  an  action  for  damages  Uee 
It  shall  be  liable  to  be  sued  In  the  parish 
where  such  damage  is  done  or  trespass  com- 
mitted." and  upon  the  decisions  of  this  court 
In  Montgomery  v.  La.  Levee  Company.  30 
La.  Ann.  608.  Heirs  of  Gossln  v.  WilUams 
&  B.  R.  Co.,  36  La.  Ann.  186,  and  Caldwell 
V.  B.  R.  Co.,  40  La.  Ann.  753.  6  South.  17, 
to  the  effect  that  the  provlstons  of  tiiat  arti- 
cle applied  to  acts  of  commtaslon,  and  not  to 
acts  of  omission. 

The  court  adopted  defendant's  view  of  the 
legal  situation,  and  dismissed  the  suit.  We 
think  It  erred,  and  that  the  case  M\  under 
the  rule  announced  in  Castllie  r.  Refinery. 
48  La.  Ann.  330^  18  Sontb.  S33r4n  wliicb  this 
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court  hM.  that,  '•where  the  tncm  brougbt 
into  operation  wblch  canted  death  warn  ac 
tlT6l7  wt  and  brougbt  tnto  actlan  tbnnigh 
agencies  coDtrolled  by  tbe  defendant  com- 
pany, the  lat^  waa  mabto  In  the  pulah 
where  the  tort  waa  committed." 

Here  the  gronnd  of  aetUm  asatgned  was 
not  only  a  paaslT*  Caolt  and  wrong  through 
the  had  cmkdltlon  of  the  anbankment,  hnt 
an  actlTe  fault  of  **eominl8al0n"  by  the  de- 
fendant running  Its  tealna  over  the  faulty 
road  base  and  tracks  and  the  dangerous  em- 
bankment. If  plalDtUTa  allegattons  be  tme> 
defendant  waa  guilty  of  two  fiiultB— cme  of 
•'omission*'  In  not  placing  Its  embankment^ 
roadbed,  apd  tracks  In  good  'condition;  tbe 
other  In  having,  after  It  Iiad  placed  or  left 
them  In  bad  condition,  itsdf  brought  about 
the  injury  by  the  act  <^  ''commission'*  In 
running  its  trains  over  such  roadbed  and 
tracks. 

Viewing  the  action  from  this  standpdnt, 
we  think  the  district  court  of  lackson  had 
Jnrfsdlctloa.  Whether  or  not  plaintiff  can 
sustain  his  action  <m  a  trial  upon  tbe  merlta 
ts  a  question  not  yet  before  us  or  before  the 
latter  court 

For  the  reasons  assigned  it  Is  tmthj 
dered,  adjudged,  and  decreed  that  the  Judg- 
ment of  the  district  court  he,  and  it  is  here- 
by, annulled,  avoided,  and  reversed;  and  It 
Is  now  ordered,  adjudged,  and  decreed  that 
the  exception  flled  by  the  defendant  to  the 
Jurisdiction  of  the  district  court  be  overruled 
as  not  well  grounded,  and  that  the  cause  be 
Kfnstated  In  the  district  court  for  the  parish 
of  Jackson.  It  Is  further  ordered,  adjudged, 
and  decreed  that  this  cause  be  remanded  to 
the  district  court  for  that  parish,  and  there 
proceeded  with  according  to  law, 

HONBOa  and  PBOYOSTY.  33^  dissent 
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PATNB  ft  JODBERT  t.  AMOS  KENT 

BAICK  &  liUUBEB  CO.,  Umlted.* 

(Supmno  Oonrt  of  Loatslana.  April  27,  1908.) 

JLCXTON  ON  CONTRACT-BREACH— OAUAGBS  IN 
RECON  V  BNTION— WAIVBB. 

1.  Plaintiffs  me  lor  an  amoaot  they  claim 
under  a  contract  entered  into  with  defendants. 

Defeadants  aver  breach  of  contract,  and  daln 
damages  iu  reconventloD. 

PleintiSs  have  a  riglit  to  the  amoont  dalmsd 
on  the  contract. 

2.  Defendants  are  entitled  to  part  of  the 
amount  claimed  In  recoDvention. 

8.  When  the  violation  of  a  contract  Is  active 
or  positive,  default  Is  not  requlshs  to  the  ro- 
eoverr  of  damagea. 

4.  Performing  a  contract  nusklllfnlly,  by  con* 
atrocting  defective  machinery  on  the  premises 
of  a  person  who  had  contracted  for  a  first- 
elaas  outfit  and  appUancea,  Is  an  active  violation 
ot  the  contract  Xevy  v.  Scbwarta  ft  Brc,  34 
La.  Ann.  214. 

5.  The  defendants  conid  not  reasonably  do 
•therwiae  than  to  accept  the  sltoatiou,  and  mako 
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the  best  use  posilble  <a  the  outfit  and  appllaness 
hi  their  defectire  condition.  They  did  not  there- 
by waive  their  right  to  damagea. 

6.  Tbe  defendants  failed  to  sustain  part  of 
their  reconventional  demand  with  suffldent  evi- 
dence. To  that  estmt,  the  denund  la  dinlsBsd. 

OSyliabos  by  the  Court) 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Conrt.  Parish  of  Tangipahoa;  Robert  B. 
Beld,  Judge. 

Action  by  Payne  ft  Jonbert  against  tbe 
Amos  Kent  Brick  ft  Lumber  Company,  Lim- 
ited. Judgment  for  plointlffa,  and  defend- 
ants appeal.  Afflrmed. 

Harry  H.  Hall  and  O.  P.  Amacker,  for  a^ 
pellants.  Stephen  D.  ElUs,  Lazarus  ft  Luce, 
and  Branch  K.  Millar,  for  appellees. 

BBBAUX,J.  TUs  action  mis  broughttor^ 
cover  a  balance  of  |3,033.88)i  due  on  a  con- 
tract entered  Into  between  plaintiffs  and  de- 
fendants cm  the  21st  day  of  September,  IWOt 
in  accordance  with  the  terms  and  conditions 
of  which  defendants  bound  themselves  to 
pay  $5,000  after  complete  performance  as 
required.  D^endanti,  by  way  of  reconven- 
tion, set  up  ttiat  plalntlflS  brake  their  con^ 
tract,  and  that  In  consequence  they  have 
sustained  damages  In  the  sum  of  $7,626-47, 
for  which  they  clafan  a  Judgment 

The  Judge  of  the  district  court  rendered 
Judgment  for  plaintiffs  in  the  amount  flrst 
above  stated,  claimed  by  them,  and,  on  the 
reconventlonol  demand,  defendajita  recovered 
Judgment  for  the  sum  it  $1,600. 

Defendants  an  the  sppellanta.  Plain tUa, 
admitting  that  there  was  some  delay  in  de- 
livering the  machinery,  claim  to  have  per* 
formed  all  that  should  have  been  expected 
under  the  contract;  that  tiny  delivered  the 
wwk  as  promised  by  them;  that  U  was  ac- 
cepted, used,  and  employed  for  the  purposes 
Intended;  that  a  satisfactory  test  was  made 
of  the  machinery. 

Plaintiffs,  in  their  defense  In  reconvention* 
urge  that  tiiey  were  not  put  in  default;  that 
defendants'  lettws  only  called  attention  of 
tbe  plaintiffs  to  the  fiict  that  the  oontraot 
bad  not  been  performed  at  the  time  stipu- 
lated, but  not  that  the  letters  manifested  any 
Intention  by  defendants  to  terminate  the  con- 
tract by  reason  of  plaintiffs'  delay. 

Defendants'  contention,  mi  the  other  band. 
Is  that  plaiatUb  Iraund  tiiemselves  to  make 
delivery  by  October  21,  1800,  of  the  outfit, 
material,  and  Appliances  necessary  for  tiis 
construction  of  a  Globe  furnace  kiln,  a>m- 
plete;  also  two  Oraham's  three-channel  lum- 
ber carriers  and  one  sawdust  carrier;  also 
three  of  Graham's  hand-edged  lumber  stack- 
,ers;  also  conveyors  and  chains— all  as  per 
Spedflcatlons. 

The  capacity  of  tiie  kUn,  as  set  out  In  the 
contract,  was  that  It  wourd  dry  40,000  feet 
of  lumber,  green  from  the  saw,  per  day  of 
24  hours.  Defendants  state  that  the  kiln  and 
appliances  were  d^vered  by  plaintiffs  after 
the  stipulated  80  days;  that  deUvesy  hi  thn* 

Digitized  by  VjOOQlC 


764 


84  SOUTHEBX  BEPOBTBB. 


^aa  of  tbe  essence;  that  they  waived  noth- 
ing; that  they  only  received  plaintiffs'  work 
after  they  had  given  to  plaintiffs  notice  of 
the  damages  they  would  suffer. 

In  reference  to  details,  defendants  partic- 
nlarly  complain  of  the  Graliam's  three-chan- 
nel lumbar  carriers  sold  by  plaintiffs  to  them 
under  the  contract,  aa  unsatisfactory  and  In- 
sufficient, and  say  that  It  was  agreed  that  the 
carriers  should  convey  lumber  from  1  Inch 
to  3%  Inches  In  thickness  by  IS  Inches  In 
width;  that  they  did  not  carry  lumber  of 
that  thickness.  Th^  complained  of  defect- 
ive construction  of  nearly  the  whoie  outfit 
sold  by  plaintiffs. 

Defendants  admit  tiiat  there  was  a  test 
made  of  Hie  work,  aa  alleged  by  pI^tUEs, 
but  only  of  one  of  the  carriers,  which  was 
nnsatlBfactory,  and  that  this  test  only  served 
to  demonstrate  that  It  (this  carrier)  would 
not  properly  work. 

Then,  taking  the  position  of  plaintiffs  in 
reconvention,  defendants  aift  compensation 
for: 

First  Destruction  In  value  of  2,141,160 
feet  of  lumber,  pUed  in  its  yards,  unavoid- 
ably. In  an  unseasoned  condition,  by  reason 
of  the  breach  of  contract,  amounting  to  $6,- 
123.47. 

Second.  By  reason  of  stoppage  caused  by 
the  faUure  of  the  carriers  to  operate  aa  they 
should  have  operated,  resulting  In  stopping 
the  sawmill,  for  adapting  radiators,  and  for 
rearranging  channels  uid  remedying  defects 
in  thQ  stackers,  fSOO  are  claimed. 

Third.  Loss  of  orders  In  defendants'  busi- 
ness, caused  by  delay  in  delivering  tbe  kiln, 
and  the  Impossibility  of  drying  the  lumber  to 
flU  the  orders,  for  which  an  amount  of  f V 
000  is  claimed. 

Taking  up  the  evidence  of  the  case  for  tts 
review,  we  note  that  It  is  generally  under- 
stood that  pine  lumber,  unseasoned,  without 
passing  through  the  kiln,  stacked  In  large 
quantities,  deteriorates.  It  becomes  blue  In 
a  short  time.  It  Is  not  received  in  the  upper 
grades  of  lumber,  and  In  the  lower  grades  it 
is  open  to  objection.  Customers  of  lumber 
esteem,  abore  others,  the  bright  stock,  and 
generally  purchase  It  It  Is  usually  prefer- 
red. The  estimated  difference  In  value,  as 
shown  by  the  testimony,  varies  from  $2  a 
thousand  to  $5;  and  that  No.  1  common, 
while  blue  la  admissible.  It  is  not  worth  as 
much  money  on  the  market,  by  at  least  $1 
a  thousand.  It  Is  also  made  to  appear  by 
the  testimony  that  while  there  is  a  differ^ 
ence  in  value  between  dry  kiln  lumber  and 
lumber  that  Is  allowed  to  remain  exposed, 
that  value  cannot  be  ascertained  by  any 
fixed  rule.  Much  necessarily  depends  upon 
the  grade,  the  quality  of  the  lumber,  the 
stacking,  the  season  of  the  year.  Tbe  secre- 
tary, treasurer,  and  general  manager  of  the 
defendant  company  testified  that  they  work- 
ed up  much  of  this  lumber.  Some  of  It,  be- 
cause of  its  condition,  was  bard  to  work, 
and  other  portions  are  still  on  the  company's 


hands.  Ib  consequmce,  this  witness  Infer- 
red that  defendants*  business  for  the  year 
from  December  1,  1000,  to  December,  1901, 
covering  tbe  period  that  defendants'  works 
are  charged  with  having  been  defective  and 
deficient  In  defendants'  service,  was  $2  less 
a  thousand  than  for  the  year  previous,  al- 
though prices  had  advanced.  Something, 
during  his  examination  as  a  witness,  was 
said  by  this  officer  of  defendant  company 
about  smoke-lUin  drying,  to  which  the  com- 
pany might  have  resorted  to  minlmiEe  the 
damages.  To  which  this  witness  replied 
that  It  was  a  crude  way  of  drying  lumber, 
and  tbe  lumber  was  exposed  to  great  danger 
from  fire;  that  he  did  not  deem  It  proper  to 
make  any  attempt  to  dlmlnlsb  his  loss  In  tiiat 
way. 

Becuriing  to  the  asserted  loss.  It  was  as- 
certained, this  witness  informs  us,  by  de- 
ducting the  quantity  sold  from  that  which 
was  ata<fted  in  his  yard,  and  this  in  tbe 
yard  served  as  his  basis  in  arriving  at  tbe 
loss.  It  (tbe  amount  he  daims)  was  an  es- 
timated loss  of  f3  on  the  gross,  per  thou- 
sand, between  the  kiln-4ry  and  tiie  air-dry 
lumber. 

With  reference  to  tiie  second  item  toe 
which  defendants  claim  damages  in  recon- 
vention, caused,  as  they  aver,  by  loss  of  time, 
for  labor  in  fitting  radiators,  and  other  itons 
of  asserted  Iras— In  amount,  f500— there  were, 
unquestionably,  delays.  Plans  were  not  sent 
as  they  had  been  promised.  Alterations  and 
changes  had  to  be  made  in  order  to  temeAj 
defective  conveyors,  and  other  appllan(»8 
failed  to  do  their  respective  wmk. 

In  answer  to  questi<mi^  this  witness  (tlia 
general  manager,  before  mentioned)  replied  in 
xetecence  to  this  amount: 

"I  estimated  that  in  this  way:  I  tocA  my 
pay  roll,  and  endeavored  to  figure  as 
near  as  possible,  the  number  of  hours  we 
bad  lost;  and  I  figured  that  we  had-^tbat 
my  expenses  were  in  the  neighborhood  of 
fifty  dollars  a  day— and  I  figured  tlmt  the  ag- 
gregate loss  of  time  was  ten  days." 

In  regard  to  the  third  and  last  Item  which 
makes  up  defendants'  reconventional  claim, 
growing  out  of  loss  of  orders  for  lumber,  for 
faUure  to  deliver  the  kUn,  91>000.  this  wi^ 
ness  testified: 

"We  bad  some  orders  that  we  bad  already 
taken  in  October  for  shipment  In  December 
or  January.  Those  and  a  number  of  tbem 
bad  to  be  canceled." 

One  of  these  orders  was  from  the  Pullman 
Ompany,  and  tbe  others  are  also  specifically 
mentioned  by  this  witness. 

The  testimony  of  plaintiffs  In  reconvention 
sought  to  rebut  the  testimony  of  the  man- 
ager, who  was  their  principal  witness  to  e»- 
tabllsb  facts  connected  with  tbe  controversy. 

As  relates  to  the  outfit  and  appliances  sold, 
there  is  testimony  showing  that  the  Orahiim 
three-channel  lumber  carriers  were  not  alto- 
gether satisfactory,  and  that  the  defective- 
ness caused  defendants'  mlU^^^'^^wn 
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on  certain  days.  The  record  also  dlBcloaes 
tbat  plalntiffa  were  called  upon  a  number  of 
times  to  make  deUvery  of  macbluery  and  ap- 
pUancea  according  to  contract,  and  It  was  not 
done. 

The  following  letter^  dated  In  November, 
1000,  by  defendants  to  plaintiffs,  Is  a  pattern 
of  others: 

"We  are  nnable  to  put  any  of  the  work 
sent  us  together  for  want  of  bolte.  There 
are  no  track  bolts,  nor  are  there  any  bolts 
for  listening  the  castings  to  furnaces  or  ra- 
diators. We  also  b^  to  call  your  attention 
to  the  fact  that  yoti  have  not  answered  oar 
Inquiry  as  to  how  we  were  ,to  use  seventeen 
foot  columns  when  plans  call  for  eighteen 
foot  and  the  foundations  built  for  the  length. 
We  note  you  are  sending  ue  smalt  consign- 
znentB  of  materials.  We  are  frank  to  say 
tbat  we  are  much  chagrined  at  the  manner 
in  which  you  are  filling  this  order  and  we  are 
suffering  material  loss  on  account  of  yonr 
noncompliance  with  yonr  agreement  The 
masonry  work  Is  all  finished  except  about 
three  feet  on  the  north  side  of  the  wall  up 
to  where  the  roof  timber  should  go.  Yon 
must  ship  the  remainder  at  once." 

Some  days  prior  to  the  same  month,  dfr 
fendants  had  written  to  plaintlfTs: 

"The  agreed  time  In  which  yon  were  to 
deliver  us  the  kiln  has  long  since  passed  and 
yet  we  have  received  no  notice  of  shipment 
The  brickwork  is  well  under  way  and  we 
must  have  the  fomaces  and  radiators  at 
once.  We  have  let  the  brickwork  out  by 
contract  and  we  shall  expect  you  to  be  re- 
sponsible for  any  loss  resulting  from  yonr 
delay  in  furnishing  the  Ironwork." 

PlalntifFs  joined  issue  with  defendants  on 
appeal,  and  asked  for  an  amendment  of  the 
Judgment  that  wonid  recognize  the  whole  of 
tbeir  claim. 

Plaintiffs  objected  and  reserved  a  bill  of 
exceptions  on  the  ground  that  the  recon* 
ventltmal  demand  was  lacking  In  detail;  no 
reference  being  made  to  the  time,  place,  and 
other  essential  conditions  to  admit  proof. 

Oplolon. 

In  our  view,  there  was  a  breach  of  con- 
tract Without  going  into  details,  we  deem 
It  snfflcient  to  state  tbat  part  of  the  outfit  and 
appliances  was  not  delivered  In  accordance 
with  the  terms  of  the  contract  The  de- 
fectiveness compelled  the  defendants  to  stop 
their  mill  a  number  of  times,  and  caused  de- 
lays and  losses,  for  which  we  think  plaintiffs 
are  liable. 

Many  of  the  pieces  of  the  machlneir  did 
not  fit;  they  bad  to  be  changed;  and  some 
of  the  appliances  did  not  answ^  the  purpose 
Intended. 

The  defective  execution  of  the  contract  in 
constructing  a  defective  dry  kiln  and  appli- 
ances, forming  part  of  and  attached  to  de> 
fendant's  Inmber  plant.  Is  of  Itself  an  active 
violation.  This  was  the  view  taken  In  a  num- 
ber of  caae&  A  thoroughly  considered  deci- 


sion is  of  a  somewhat  recent  date.  The  de- 
fendant bad  delivered  an  nnsktUfully  coq- 
stracted  cotton  press  to  plaintiff— not  at  all 
the  press  for  which  the  contract  called.  The 
court  taeld  that;  by  constructing  this  defective 
press  on  defendant's  premises,  the  plaintiff 
had  committed  an  active  breach  of  the  con- 
tract The  decision  sets  forth  that  such  Is  the 
uniform  jnrispnidence  of  this  court 

The  person  who  had  suffered  the  damages 
could  not  avoid  them.  It  is  too  late,  with 
any  degree  of  reason,  to  remove  an  outfit 
and  appliances  after  they  hare  been  partly 
constructed.  They  are  put  on  his  property 
to  stay,  and  it  only  remains  for  him  to  claim 
damages  in  case  he  is  damaged  by  defective 
execution  of  the  contract 

The  defective  macliiuery  plays  the  part  of 
the  Old  Man  of  the  Sea.  It  cannot  be  shak- 
en off,  and  defendants'  only  hope  for  relief  Is 
In  obtaining  damages  for  the  loss,  annoyance, 
and  delay. 

In  the  decision  to  which  we  have  before 
referred,  the  court  said: 

"The  delivery  of  au  Imperfect  press,  not 
conforming  to  the  contract  requirements,  was 
not  the  delivery  contemplated  by  the  con- 
tract—was, on  the  contrary,  an  active  viola- 
tion of  the  contract"  Levy  t.  Schwarti^  34 
La.  Ann.  214. 

The  reasoning  In  the  just-cited  decision  Is 
sustained  by  a  numbw  of  decisions.  It  la 
quite  similar  to  our  case.  We  can  think  of 
no  good  ground  npon  which  to  arrive  at  a 
different  concluBion.  We  deem  It  proper  to 
adhere  to  a  mle  tliat  has  been  followed  for 
years,  and  to  let  it  continue  to  be  under- 
stood that  the  contractor  who  incumbers 
premises  of  a  person  for  whom  he  undertakes 
to  constmct  improvements  must  pay  dam- 
ages for  constructing  Improvements  which  do 
not  Improve  anything— not  constmcted  In  ac- 
cordance with  contract 

Plaintiffs  seek  to  meet  defendants'  recon- 
ventional  demand  with  the  plea  that  as  de- 
fendants have  gone  Into  possession  of  the 
construction,  and  made  use  of  It  they  have 
thereby  waived  their  right  to  damages;  that 
ihey  bad  consented  to  performance,  "^nd  al- 
lowed plaintiffs  to  go  on  with  the  work,  and 
they  were  thereby  concluded. 

True,  in  order  that  there  may  be  recovery 
in  damages,  It  must  appear  that  plaintiffs 
could  not  reasonably  do  otherwise  tlun  ac- 
cept the  situation  in  which  the  contractors 
bad  placed  them;  that  they  could  not  help 
themselves.  Here,  tbat  such  was  the  situa- 
tion, we  think  the  testimony  clearly  shows. 

Plaintiffs,  under  the  facts,  should  have 
tiiOQght  of  the  possibility  of  Incurring  dam- 
ages. The  defendants,  on  the  other  band, 
should  join  plaintiffs  in  endeavoring  to  do  the 
best  they  possibly  could  with  defective  appli- 
ances. 

It  is  well  settled  tbat  the  law  requires  the 
contracting  person  injured  by  breech  of  con- 
tract to  mlnimlae  the  damage^Tbe  at-. 
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tempted  use  of  appliances  can  be  viewed  In 
tbe  light  of.  seeking  to  aTold  daniages.  It 
la  considered  aa  tide  nse  of  prt^erty  with  the 
view  of  lightening  loss  on  all  parties  con- 
cerned.  The  court  said: 

"We  do  not  see  why  the  defendant  should 
be  debarred,  from  defending  himself  against 
what  he  considers  an  extravagant  demand 
for  repairs  done  to  his  property  simply  be- 
cause he  took  possession  of  it.  He  may  have 
been  unaware  of  the  unskillful  workman- 
ship of  bis  employd  until  be  had  taken  pos- 
session of  his  property.  He  may  have  been, 
by  necessity,  forced  to  take  possession  of  his 
property,  whether  the  repairs  were  properly 
done  or  not"  Gordy  t.  Teazey,  2B  La.  Ann. 
518. 

The  question  had  been  several  times  con- 
sidered and  decided,  nevertheless  it  was  urged 
again  as  to  the  case  above  cited,  and  again  It 
was  held  that  the  taking  possession  of  de- 
fective work  was  not  necessarily  a  tnr  to  re- 
covering damages  for  Its  defects. 

As  In  the  case  before  us,  tbe  Improvement 
had  become  part  of  the  realty,  and  the  own- 
er found  himself  with  a  defective  press  on 
his  hands,  with  which  he  attempted  to  do 
for  the  best  under  the  drcomstanccB.  The 
court  said: 

"In  such  cases  a  man  is  put  in  possession 
by  the  very  construction  of  the  work  on  tbe 
premises,  -  as  a  concomitant  of  bis  possession 
of  the  premises  themselves,  and  be  has  the- 
right  to  make  such  use  of  it  as  its  defective 
condition  will  admit  of,  without  thereby  waiv- 
ing his  right  to  damages." 

A  difference  was  drawn  In  tbe  last-cIted 
case  between  the  use  of  mere  chattels,  such 
as  B  piece  of  furniture,  or  a  carriage  con- 
structed rnider  contract,  and  fixtures  phys- 
ically annexed  or  affixed  to  land,  and  which 
become  part  and  parcel  of  the  land.  Levy 
V.  Schwartz,  84  La.  Ann.  214. 

PlalntllTs*  delay  in  executing  the  contract— 
a  separate  and  distinct  Issue— has  been  dwelt 
upon  at  length  in  argument 

We  will  not  stop  to  pass  upon  this  ground. 
In  our  view,  tbe  damages  were  due  to  de- 
fective, machinery,  and  delay  of  Iteelf  does 
not  enter  to  any  great  octent  Into  tbe  nb- 
Btantlal  lasnes  of  the  case.  It  can  well  be 
decided  without  passing  upon  that  Issue,  as 
It  appears  to  os  that  all  damages  reasonably 
can  be  traced  to  the  defectfvenesB  of  tbe  ap* 
pllances.  But  If  there  are  damages  dae  to 
mere  delay,  It  appears  to  us  that  the  repeal 
ed  demand,  both  verbal  and  In  writing,  made 
by  defendants  to  plaintiffs  to  commence  with 
the  work  and  comply  with  their  contract 
was  sufficient  placing  In  mora  to  enable  de- 
fendants to  recover  damages  on  that  ground. 
If  there  ue  any  damages  other  than  those 
traced  to  the  cause  before  mentioned. 

We  take  up  for  decision  the  first  Item  of 
damage  for  which  plaintiffs  sue,  with  the 
view  of  ascertaining  tbe  ainount  doe  for 
damages. 

The  damages  defendants  claim  la  the  dl£> 


ference  In  value  between  klln-drled  price  of 
lumber  and  that  which  Is  air-dried;  L  e.. 
the  diflei-euce  In  price  for  lumber  stacked 
and  air-dried  and  lumber  that  la  klln-drled. 

Defendants'  contention  is  that,  if  plaintiffs 
had  performed  their  contract,  all  their  lum- 
ber would  have  been  kiln-dried,  and  would 
have  bad  greater  value  In  the  maAet  than 
it  had. 

One  of  the  owners,  who  is  the  secretary 
and  general  manager,  alone,  estimated  de- 
fendants*  loss  at  f3  a  thousand  feet  No 
other  witness  who  knew  anything  about  the 
quality  of  the  lumber  testified.  Other  wit- 
nesses knew  nothing  of  the  lumber.  He  (the 
secretary  and  general  manager)  estimated 
the  loss,  and  made  a  general  average,  with- 
out as  a  witness,  submitting  the  statement 
upon  which  the  general  average  la  based. 
It  does  not  appear  that  the  facts  regarding 
the  quality  of  the  lumber.  Its  condition  or 
deterioration,  were  submitted  to  the  Judg- 
ment of  other  witnesses  (experts),  who  were 
experienced  lumbermen.  Interested  In  other 
mills,  to  enable  them  to  arrive  at  conclusion 
with  any  degree  of  certainty. 

The  quality  of  the  lumber,  tbe  different 
grades,  and  the  influence  which  may  affect 
the  price,  the  testimony  falls  to  show.  A 
round,  large  sum  la  claimed  on  the  estimate 
of  one  witness.  Nothing  less  than  this  large 
amount  can  be  taken  as  a  basis,  although 
uncorroborated  by  oUier  witnesses  at  the 
mill,  who  doubtless  had  the  opportunity  of 
forming  an  idea  of  tbe  value  of  tbe  lumber. 

We  do  not  for  an  instant  question  the  sin- 
cerity of  this  witness,  but  this  would  not 
Justify  us  In  taking  this  estimate  aa  the  basis 
upon  which  to  render  a  judgment  for  so  large 
a  sum. 

The  whole  question  resolves  itself  Into 
what  he  would  have  realized  on  this  lumba 
If  there  bad  been  no  breach  of  contract  We 
do  not  think  this  la  snflSdently  iliown  to  sna- 
tain  a  Judgment 

Whilst  It  Is  possible  to  recover  damages 
depending  upon  future  events,  it  sometimes 
becomes  proper  to  moderate  them  where  the 
estimate  depends  upon  future  events. 

Here  there  Is  no  middle  coarse  possible- 
no  medium  to  be  consulted  to  order  to  see  If 
the  whole  amount  claimed  should  be  allowed. 

The  whole  estimate  must  be  allowed,  or 
none. 

The  testimony  Informs  us  tbat  there  were 
different  grades  of  lumber,  ranging  from  the 
bright  to  the  moat  ordinary.  The  deteriora- 
tion of  the  bright  Is  great  That  of  the  com- 
mon Is  inconsiderable.  In  forming  an  esti- 
mate, the  proportion  of  each  should  be 
shown,  to  order  to  arrive  at  an  estimate  of 
the  difference  In  value  of  alx^dried  and  kUn- 
dried  lumber. 

The  experto  testified  that  the  dlfl^erence  to 
value  between  die  air-dried  and  toe  kOn- 
dried  lumber  to  the  upper  grades  varies  from 
(6  to  f  10  a  thonsand.  In  the  lower  gnde 
it  Is  voy  llttleu  The  senetary  and  manacei 
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coMldered  all  tbeae  dlffttent  grades,  he  says, 
and  adopted  93  aa  the  difference  In  valae  in 

all  grades. 

In  tbe  estimate,  a  difference  In  the  low» 
grade  la  found  as  great  as  npon  tbe  upper 
grade,  and  yet  we  are  not  Informed  of  tbe 
details  upon  wlilcta  the  calculation  Is  based. 

There  Is  frequently  antagonism  of  Ideas 
between  creditors  and  debtors  regarding  ea* 
tbnates.  Without  the  fact  upon  which  It  li 
based.  It  Is  dlfBcnlt  to  determine  between 
the  one  and  the  other. 

No  alternative  Is  left  ns,  save  to  decree  that 
the  claim  In  reconvention  for  deterioration  of 
lumber  la  not  snstained  by  sufficient  evi- 
dence. 

The  other  Items,  numbered  2  and  3,  we 
think,  are  sustained  by  the  proof,  and  that 
91,500  were  properly  allowed  by  the  district 
court  on  the  reconventlonal  demand. 

It  follows  from  the  view  before  exivessed 
that  idalntUfs'  motion  on  appeal  for  amend- 
ment of  the  judgment  In  their  favor  la  re- 
jected. 

This  brings  ns-  to  the  end  of  the  Issues  of 
the  case.  With  tbe  evidence  before  ns.  we 
think  that  the  judgment  rendered  shonld  re- 
main undisturbed. 

Tbe  plea  in  reconvention  bdng  snstained 
only  as  to  two  of  the  Items,  amounting  to  the 
sum  Just  mentioned,  it  la  sustained,  to  that 
extent.  With  reference  to  the  first  Item— for 
deterioration  In  value  of  Inmber^the  demand, 
not  being  sustained  by  sufBdent  testimony, 
will  be  dismissed  aa  In  case  of  nonsuit 

The  law  and  the  evidence  being  with  plaln- 
tUTs  on  the  main  demand,  the  judgment  on 
that  demand  is  affirmed. 

The  law  and  the  evidence  being  for  de- 
fendants -on  the  reconventlonal  demand,  to 
tbe  extent  before  mentioned.  It  is  affirmed. 
It  Is  dismissed  as  in  case  of  nonsuit  to  tbe 
extent  that  damage  is  demanded  for  deterlo- 
ratton  of  lumber,  via..  No.  1  of  the  account 
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BneeesBlon  of  TAN(^  et  al.* 

(Supreme  Comt  of  Louisiana.  April  27.  190S.) 

DONATION  OADSA  IIORTIB-NATURAL  CHIIf 
DREN— BASTARDS— RIGHT  TO  INHSRTI^AC- 
KNOWUDQMRMT— SVIDBNCa. 

1.  The  capacity  to  take  under  a  donation 
mortia  eau$a  must  be  adjudged  of  at  the  time  of 
tbe  opeoii^  of  Uie  sncceasiou  ot  the  testator, 
which  means  at  the  time  of  his  death. 

2.  The  law  denominates  as  "natural  children** 
Illegitimate  children  who  bare  been  acknowledge 
ed  by  their  father;  illegitimate  children  not 
adcnowledged  by  their  fauier,  or  whose  parents 
were  incapable  of  contractlnK  marriage  at  the 
time  of  conception,  are  called  bastards. 

8.  So  far  as  inheritance  established  by  law 
ia  concerned,  bastards  are  barred,  the  law  al- 
lowing them  nothing  more  than  mere  alimony. 
And  they  have  no  greater  capacity  to  take  un- 
der diBposltI<»iB  mornt  oamo. 


•RifeMTlBC  d«BM  Jon*  »,  UOft 


4.  A  mere  reference  by  a  man  Mie  time,  In 
casual  converaatioa,  to  a  chUd  as  hla  la  not 
that  proof  of  acknowledgment  which  makes 
him  or  her  what  the  law  describee  as  a  natural 
child. 

6.  If  calling  a  child  his  offspring  be  relied 
on  to  establish  legal  acltnowledgment  (soppOBlng 
It  permi(«ible  for  a  father  to  acknowledge  a 
diild  that  way;,  the  proof  should  be  that  the 
father  was  in  the  habit  of  bo  calline  the  child 
when  speaking  of  it,  or  did  bo  In  habitual  cmi- 
versation  with  others. 

Nicholls,  0.  J.,  and  Breaux,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Second  Judicial  District 
Court,  Pariah  ot  Boaaler;  John  Thomas  Wat- 
kins.  Judge. 

In  the  matter  of  the  succession  of  J.  P. 
Vance.  Application  to  probate  last  will  and 
testament  S.  F.  Vance  and  others,  oppon- 
enta.  From  the  judgment  striking  a  certoln 
bequest  from  the  will  aa  Illegal,  EUsa  James, 
legatee,  aitpeals.  Affirmed. 

MurfC  ft  Webb,  for  appellant  Xhomas  T. 
Land,  for  appellee  executor.  Joannes  Smith 
and  Solomon  Wolff,  for  appellees  opponents. 

BLANCHABD.  J.  J.  P.  Vance  died  in 
May  iS02  and  In  S^tember  ft^owlhg  Dr. 
Thoa.  J.  Vance  presented  for  probate  the 
last  will  and  testament  of  the  deceased,  olo- 
graphic In  form,  the  body  of  which  la  as  fifl- 

10W8>- 

"I  do  hereto  make  this  my  last  wllL  1 
give  to  Dr.  Tom  Vance  my  Plain  DaUng 
pnqperty.  I  want  BUsa  Jamea  to  hare  the 
remainder  of  my  real  estate  and  to  bold  ab- 
solutely. X  appoint  Dr.  Tom  Vance  my  sole 
executor  of  my  wilL" 

The  petition  for  probate  represented  that 
the  deceased  died  wtthont  tbrced  taelra  and 
that  the  petitioner  and  others  mentioned  are 
his  brothers  and  sisters  and  nepbew. 

The  prayer  was  that  the  wUl  be  probated 
and  ordered  executed  accordhig  to  law,  and 
that  the  petitioner  be  confirmed  as  executor. 

The  parties  named  as  brotbers  and  sisters 
and  nephew  of  tbe  deceased  (aU  aave  Dr. 
Vance)  filed  an  opposition,  alteglng  ttaehr  ccA- 
lateral  heirship  and  opposing  tbe  bequest 
made  to  BUza  James. 

They  avored  ber  to  be  a  free  woman  of  col- 
or, tlie  baatard  daughter  of  the  deceased,  born 
ot  a  colored  mother  In  the  year  1862.  and  as 
such  Incapable  of  receiving  anything  ftom 
the  deceased  by  donation  morfit  ostMO. 

They  prayed  that  tbat  part  of  the  will  be- 
queathing property  to  bar  be  declared  of  no 
effect  and  set  aside,' and  that  the  opponents, 
with  Dr.  Vance,  be  recognized  as  the  legal 
heirs  of  the  deceased  and  as  sudi  entitled  to 
his  estate,  save  that  part  specialty  bequeath- 
ed to  Dr.  Vance. 

The  Judgment  of  the  District  Oonrt  sus- 
tained this  opposition.  There  was  stricken 
from  the  will,  as  illegal  and  Told,  the  be- 
quest made  to  Bllza  James.  T3i  all  other  re- 
apects  the  vrfll  was  recognised  and  ordered 

T4.  Sm  B«(t«4B,  tlO.  9k  CttL  DIS.14I>  i 
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execated.  Dr.  Vance  to  take  the  property  be- 
queathed to  him  and  the  remainder  of  the 
estate  to  go  to  the  heirs  at  law. 
Eliza  James  appeals. 

Ruling— The  testator  was  never  married. 
He  llTed  and  died  a  bachelor.  His  parents  bad 
died  years  before.  There  were  no  fwced 
heirs.  His  collateral  heirs  are  all  oon-resl- 
dents  of  the  State,  save  Dr.  Vance. 

Eliza  James  was  his  child,  bom  In  1861  or 
1862,  of  a  colored  mother. 

This  Is  shown  to  our  satisfaction,  as  It  was 
to  the  satisfaction  of  the  trial  Judge. 

As  to  this,  a  white  man,  R.  E.  Lee,  49 
years  of  age,  testified  he  had  known  the  de- 
ceased since  1867;  was  at  and  around  his 
place  a  good  deal,  a  friend  of  his,  and  often 
In  his  company;  was  acquainted  with  EUza 
James,  who  Is  the  wife  of  Turner  James; 
that  in  the  winter  of  1894  or  1895  he  was 
stopping  at  Vance's  house,  engaged  in  the 
work  of  putting  up  some  machinery  on  his 
plantation,  and  occupied  the  same  room  with 
Vance;  that  on  that  occasion  Vance  spoke  of 
his  being  alone,  lamenting  he  had  no  fam- 
ily,  and  declared  he  blamed  tbe  doctors  for 
It;  said  tbe  doctors  had  advised  him,  on  ac- 
connt  of  a  disease  he  bad  contracted  in  early 
life,  never  to  marry  because  his  children 
would  be  afflicted.  Continuing,  Vance  said  to 
bim  he  knew  now  the  doctors  did  not  know 
what  they  were  talking  about,  that  his  chil- 
dren were  not  afflicted,  "for  there  Is  Turner's 
wife  as  healthy  as  anybody." 

By  "Turner's  wife"  be  meant  the  wife  of 
Tamer  James,  who  is  mentioned  In  the  will 
as  EUza  James. 

Lee  further  testified  that  Vance  was  ill  at 
the  time  and  he  sat  up  with  him  most  of  the 
night  He  said  that  Vance  had  never  spoken 
to  him  of  those  matters  prior  to  that  night; 
that  while  be  referred  to  it  afterwards,  be 
never  made  a  regular  statement;  and  that  In 
speaking  of  his  ctiildreu  he  called  no  names 
—referring  merely  to  Turner's  wife.  He 
(Lee)  did  not  know  to  whom  else  be  referred, 
and  he  did  not  know  whether  or  not  Turner's 
wife  had  brothers  or  sisters. 

Doles,  Keith  and  Cavitt,  well  known  citi- 
zens of  the  parish  in  which  Vance  lived,  who 
had  known  him  for  many  years  and  were 
near  neighbors  of  bis,  testified  that  Eliza 
James  was  generally  understood  and  reputed 
to  be  tbe  daughter  of  Vance;  that  this  was 
spoken  of  In  tbe  neighborhood  for  years. 
And  Doles  testified  that  before  EUza  married 
Turner  James,  be  had  heard  her  called  by 
tbe  colored  people  In  the  neighborhood  Eliza 
Vance. 

This  evidence,  taken  in  connection  with 
the  fact  that  Vance  left  tbe  bulk  of  bis  estate 
to  her,  produces  the  conviction  that  Bllza 
was  the  daughter  of  Vance. 

There  was  no  countervalUng  testimony  suf- 
fered to  rebut  this.  Eliza  did  not,  herself, 
take  tbe  stand.  This  is  a  significant  circum- 
stance. She  must  have  known  from  declara- 
tions of  her  mother,  Jane  Smith,  who  her 


father  was.  Jane  was  dead  at  the  time  of 
the  trial,  but  we  gather  from  tbe  testimony 
that  sbe  bad  lived  until  Eliza  was  a  growa 
woman.  So.  too,  was  It  likely  that  BSiza 
knew  from  Vance  be  was  her  father,  If  such 
were  the  fact.  It  Is  shown  that  sbe  waited 
on  him  in  bis  lUness.  His  will  was  executed 
only  about  five  or  six  maatbB  prior  to  bis 
death. 

Eliza  must  liave  had  some  knowledge  de- 
rived from  authoritative  sources  of  her  pa- 
ternal descent,  and  her  sUence  on  this  the 
crucial  question  of  her  case  makes  against 
her. 

Being  shown  to  be  the  child  of  the  tes- 
tator by  an  illicit  union,  what  is  the  legal 
situation  of  this  legatee  with  regard  to  her 
capacity  to  take  under  the  will? 

She  was  the  offspring  of  parents  Incapa- 
ble of  contracting  marriage  at  the  time  of 
her  conception  and  birth.  True,  the  l^al 
barrier  to  marriage  was  subsequently  re- 
moved and  remained  down  for  years,  but 
during  that  period  no  marriage  of  the  par- 
ents took  place  and  no  acknowledgment  of 
tbe  child  was  made. 

Subsequently  the  law  reimposed  the  barrier 
to  marriage  between  white  people  and  col- 
ored people,  do  that  at  the  time  of  the  con- 
fection of  the  win  of  Vance  and  at  the  time 
of  his  death,  no  marriage  could  have  taken 
place  between  himself  and  the  mother  ot 
the  legatee,  had  she  been  Uvlng. 

But  these  circumstances  may  well  be  waiv- 
ed in  this  discussion  in  view  of  the  conclu- 
sion arrived  at 

The  capacity  to  take  under  a  donation 
mortis  causa  must  be  Judged  of  at  the  time 
of  the  opening  of  the  succession  of  tbe  tes- 
tator, which  means  at  the  time  of  faia  death. 
Civ.  Code,  art.  1473;  Succession  of  Hardesty, 
22  la.  Ann.  832. 

The  law  denominates  as  "natural  children" 
Illegitimate  children  who  have  been  acknowl- 
edged by  their  father;  Illegitimate  children 
not  acknowledged  by  thebr  father,  or  whose 
parents  were  incapable  of  contractliig  mar- 
riage at  tbe  time  of  conception,  are  called 
bastards.   Civ.  Code,  art  202. 

So  far  as  inheritance  established  by  law 
Is  concerned,  bastards  are  barred,  the  law 
allowing  them  nothing  more  than  a  mere  al- 
imony.  Uv.  Oode,  art  920. 

Then,  if  we  turn  to  that  part  of  the  Cbde 
treating  of  the  capacity  to  receive  through 
donations  jnortis  causa,  we  find  that  when 
the  natural  father  had  not  left  legitimate 
children,  or  descendants,  the  natural  child 
or  children  acknowledged  by  him  may  take 
as  much  as  one  fourth  of  his  property,  if 
he  leave  legitimate  ascendants,  or  legitimate 
brothers  or  sisters,  or  descendants  of  such, 
and  as  much  as  one  third  if  he  leave  only 
more  remote  coUatnal  relatl<HkB.  Qr.  Oode^ 
art  I486. 

In  tbe  case  at  bar  Tance  left  Intimate 
brothers  and  sisters  and  a  legitimate  neph- 
ew, ao  that  Bllaa  Jamei,  even  if  she  had  ttw 
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itotMi  of  a  natural  child— i  «  one  acktiowl< 
edged  by  him— could  take  nnder  the  disposi- 
tion made  In  her  favor  onty  to  the  extent  of 
one  fourth  of  the  estate,  whereas  he  be- 
queathed nearly  the  -whole  of  the  estate  to 
her. 

Since  she  could  take  only  to  the  Umlte^ 
extent  mentioned,  supposing  her  to  have  the 
atatu»  and  rights  of  a  natnral  child,  duly 
acknowledged,  what,  If  anything  can  she 
take,  supposing  her  to  be  merely  a  bastard, 
or  nnacknowledged  child? 

No  provision  appears  to  be  made  by  the 
law  for  the  bastard  to  take  anything  by  do- 
nation mortis  eauaa.  Surely,  the  bastard 
cannot  take  as  much  as  the  natural  or  ac- 
knowledged child,  and  as  to  the  latter,  as 
seen,  severe  restricttona  upon  the  capacity 
to  take  are  prescribed. 

By  Its  alienee,  then,  the  law  must  be  pre- 
sumed to  have  intended  the  bastard  to  take 
nothing,  or  at  least  to  have  no  greater  rights 
under  dispositions  mortis  causa  than  are  ac- 
corded such  a  child  by  the  articles  of  the 
Code  relating  to  inheritance  properly  so 
called,  and  these,  as  we  have  seen,  are  lim- 
ited to  a  mere  alimony. 

Were  it  otherwise,  and  because  the  law  1q 
silent  In  this  respect,  the  anomaly  would  be 
presented  of  the  unacknowledged  child,  or 
bastard,  taking  more  than  the  acknowledged, 
or  natural  child. 

If  then  Kllasa  James  be  accorded  the  status 
of  a  natural  child  the  result  would  be  she 
would  take  under  the  will  of  Vance,  not  to 
the  extent  of  the  bequest  made  to  her,  but 
to  the  extent  only  of  one-fourth  of  his  es- 
tate. The  diBpositl<Hi  in  ber  tnor  would  be 
reduced  to  that. 

If  she  be  found  not  to  have  the  status  of 
an  acknowledged  child,  bnt  that  onl;  of  a 
bastard,  she  could  not  take  under  the  will 
at  all. 

It  becomes,  then,  necessary  to  Inquire  what 
was  her  stattts  at  the  time  of  the  death  of 
Vance. 

We  have  seen  that  slw  was  his  illegitl- 
mate  child  and  a  synopsis  of  the  evidence 
adduced  supporting  this  has  been  given. 

The  statement  made  to  the  witness  Lee, 
in  which  he  referred  to  Eliza  James  as  his 
daughter,  taken  in  connection  with  the  proof 
of  reputed  paternity  and  with  the  motive 
actuating  to  the  making  of  the  disposition 
in  her  favor.  Is  betd  sufficient  to  establish 
the  fact  that  Vance  was  her  father.  Civ. 
Code,  art.  209. 

Other  than  the  statement  to  Lee  there  Is 
no  proof  whatever  in  the  record  of  any  ac- 
knowledgment by  Vance  of  Bllxa  James  as 
bis  child. 

Is  that  statement  sufficient  to  give  ber  the 
le^al  status  of  a  natural  child  in  the  sense 
of  Civ.  Code,  art.  2022V   Let  na  see. 

The  acknowledgmeqt  of  an  illegitimate 
child,  says  Civ.  Code.  art.  203,  shall  be  made 
by  a  declaration  executed  before  a  notary 
public,  In  presence  of  two  witnesses,  by  the 
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fatiber  or  mother,  or  either  of  them,  when- 
ever it  shall  not  have  been  made  in  the 
registering  of  the  birth  or  baptism  of  such 
child. 

This  is  a  plain,  precise  and  8e«nlngly  man- 
datory provision  of  law,  and  yet  there  are 
authorities  holding  that  the  legal  acknowl- 
edgment of  lUegitiuiate  chlldi-eo  may  be 
made  In  other  ways  than  by  the  declaration 
before  a  notary  and  two  witnesses,  whicb 
Civ.  Code,  art.  203  says  $KaU  be  the  method. 

See  Lange  v.  Blcfaoux,  6  La.  560;  Succes- 
sion of  Fortier,  51  La.  Ann.  1585,  1686,  26 
South.  554;  Bourriaqne  v.  Gharies,  107  La. 
217.  31  South.  757. 

CThese  decisions  and  other  of  like  tenpr 
seem  to  rest  mahUy  upon  articles  208  and  209 
of  the  Code,  both  of  which  refer  to  proof  of 
paternal  descent  ratber  than  to  paternal  ac- 
knowledgment Thus  article  208  says,  il- 
legitimate children  who  have  not  been  J«- 
ifally  acknowledged  may  be  allowed  to  prove 
their  paternal  d^ent,  and  article  209  says. 
In.  the  case  wbere  the  proof  of  paternal  de- 
scent Is  authorized  by  the  preceding  article, 
the  proof  may  be  made  (1)  by  all  kinds  of 
private  writing;  (2)  when  the  father,  either 
in  public  or  private,  had  acknowledged  him 
as  his  child,  or  has  called  him  so  in  conva-- 
satlon,  or  has  caused  him  to  be  educated  as 
such;  (3)  when  the  mother  of  the  clilld  was 
known  as  living  In  a  state  of  concubinage 
with  the  father  and  resided,  as  sudi.  In  his 
Iiouse  at  the  time  when  ths  child  was  con* 
celved. 

These  are  directions,  it  will  be  seen,  fox 
proving  paternal  descent,  which  is  not  the 
same  thing  as  the  acknowledgment  by  the 
father,  and  it  is  aaknowledgment  bjf  the  fa- 
ther which  converts  the  Illegitimate  child,  or 
bastard,  Into  the  "natural"  child,  and  from 
which  spring  the  rights  with  which  the  nat- 
ural child  is  Invested  by  the  law. 

But  though  we  adhere  to  the  jurlsiHra- 
dence  auth(Hizlng  methods  of  acknowledg- 
ment of  illegitimate  children  otherwise  than 
as  laid  down  In  Civ.  Code,  art  203,  it  Is  Im- 
possible to  hold  that  what  Vance  said  to 
the  witness  Lee,  as  hereinbefore  set  forth, 
suffices  to  invest  ber  with  the  title  of  a  le- 
gally acknowledged,  or  natnral  child. 

By  the  very  terms  of  Civ.  Code,  art  209  It 
was  competent  evidence  to  prove  paternal 
descent—this  reference  to  the  bastard  In 
casual  conversation  as  bis  child— and  united 
with  the  proof  of  routed  paternity,  suffices, 
as  we  have  seen,  to  establish  such  descent. 
It.  could  be  taken  advantage  of  by  the  broth- 
ers ahd  sisters  of  Vance  (opponents  herein)  to 
defeat  the  taking  of  Eliza  James  under  the 
will,  for  Civ.  Code,  art  207  expressly  de- 
clares that  every  claim  set  np  by  natural 
children  may  be  contested  by  those  wtio 
have  any  Interest  therein. 

When,  therefore,  E31za  James  laid  claim  to 
the  greater  part  of  the  estate  under  the  will, 
the  collateral  heirs  could  show  that  by  pa- 
ternal descent  she  was  the  cblld^  the  tesi 
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tator,  born  out  of  wedlock,  and,  legally,  In- 
capable of  taking  the  estate  by  donation 
mortii  cauaa.  They  could  show  this  by  jost 
sucb  statements  as  Lee  testified  to.  See 
Boblnett  v.  Verdtm's  Vendees,  14  La.  546. 

But  a  mere  reference  to  her  In  casual  con- 
t'ersatlon  one  time  as  his  child  Is  not  that 
proof  of  acknowledgment  which  makes  of 
her  what  the  law  describes  as  a  natural 
child. 

If  calling  a  child  his  offspring  be  relied  on 
to  establish  legal  acknowledgment,  the  proof 
should  be  that  the  father  was  In  the  habit 
of  so  calling  the  child  when  speaking  of  it, 
or  did  80  In  habitual  conversation  with  oth- 
.78.  The  French  text  of  the  Code  uses  the 
)phrase  dane  $et  diacoun,  which  means  more, 
is  more  comprehensive,  than  the  English 
translation  "has  called  htm  so  In  conversa- 
•don."  See  specially  on  this  pointy  Badillo 
T.  Tlo,  e  La-  Ann.  130,  131. 

Eliza,  James,  then,  while  shown  to  be  the 
Illegitimate  child  of  the  testator,  Is  not  shown 
to  have  been  so  acknowledged  by  him  as  to 
be  entitled  to  the  ttatua  of  his  natural  child. 
Not  being  mtltled  to  that  ttatua  she  takes 
nothing  under  the  will.  Boblnett  t.  Terdim's 
Vendees,  14  Ia.  542;  Dupre  v.  Caruthers,  6 
La.  Ann.  166;  Bennett  v.  Can^  IS  lA.  Ann. 
590. 

Judgment  affirmed. 

NIGHOLLS,  O.  J.,  dissents  on  the  ground 
that  in  his  view,  the  testimony  relied  on  to 
establish  that  Eliza  James  was  the  child  of 
the  testator  Is  Insufficient 

BBEAUX,  dissents. 


No.  14315. 

DBHON  et  aL  v.  LAFODBCHB  BABIN 
USVWSl  BOARD  «t  al.* 

(Sivreme  Court  of  LonUana.  June  22,  1008.) 

CONSTITDTIONAL  LAW  —  LOCAL  ACTS  —  TITLBT 
OF  ACTS  —  GOVERNOR  —  ADMINISTRATIVB 
FUNCTIONS  —  SUPPLEMENTARY  ACT  —  IN- 
JUNCTION. 

1.  The  laws  attacked  do  not  fall  within  the 
requirements  of  the  Gonstltution  regarding  pub- 
lication prior  to  adopting  "local  or  speoal" 
laws. 

2.  The  title  sufficiently  Indicates  the  object  of 
the  act  attacked  on  the  ground  of  asserted  de- 
fect bf  title. 

8.  The  body  of  the  act  does  not  contain  two 
separate  and  distinct  objects  difFeriog  one  from 
the  other. 

4.  The  Governor  of  the  atate  ma^,  ex  offido, 
be  iDveated  with  certain  (unctions  in  matter  of 
administration  of  levee  boards,  without  viola- 
ting the  article  of  the  Gonstitution  requiring 
that  one  branch  of  the  government  shall  not  in- 
terfere with  another. 

5.  An  act  containing  nrovision  supplemen- 
tary of  a  prior  act  need  not  reproduce  the 
prior  act  ia  extenso.  The  eitpplementai  act 
was  not  written  as  an  act  amoiaing  the  prior 
law. 


"Reheiring  denied  Smu  W,  IMH 


6.  ^e  worit  has  the  sanction  of  the  goren- 
ment  of  tite  TTaited  States,  and  testtanoBr 
does  not  show  that  the  staliites  are  Illegal. 

7.  Plaintiffs*  suit  is  premature  in  this:  If  in 
course  of  the  work  it  become  evident  that  the 
defendants  are  unable  to  carry  out  conditions 
imposed.  It  will  then  be  time  «non^  to  stop 
the  wwk. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court  Parlsb  of  Ascenalon;  Paul  Ltetie, 

Judge. 

Action  by  Louis  Dehon  and  W.  W.  Pngh 
against  the  Lafourche  Basin  Levee  Board 
and  others.  Judgment  for  defendants.  From 
the  judgment  both  parties  appeaL  Revers- 
ed. 

Walter  Lemann,  Edward  N.  Pngh.  and 
Beattle  &  Beattfe,  for  plaintifFs.  Louis  Lo- 
se no  and  Louis  Hermann  Marrero,  Jr.  (Saun- 
ders ft  Gutley.  of  counsel),  for  defendants. 

BBEAUX,  J.  Plaintiffs,  property  taxpay- 
ers In  the  Atcbafalaya  Basin  Levee  District 
and  the  Lafourche  Basin  Levee  District, 
brought  this  suit  to  enjoin  and  prohibit  the 
levee  board  of  each  of  the  districts  jnst  nam- 
ed from  building  a  dam  at  the  head  of  Bayon 
Lafourche,  and  afterward  locks  In  the  place 
of  a  dam,  and  to  restrain  defendants  from  do- 
ing certain  dredgework. 

In  the  year  1900  an  act  was  adopted  au- 
thorizing these  two  boards  of  levee  commis- 
sioners to  build  locks  at  the  head  of  this 
bayou.  To  that  end,  needful  power  was  del- 
egated to  them. 

These  boards  are  directed  by  the  act  of 
1900  to  consider  In  Joint  sessions  all  matters 
pertaining  to  the  construction,  maintenance, 
and  management  of  the  locks,  but  they  are 
directed  to  vote  thereon  In  separate  semlons, 
each  deciding  for  Itself,  and.  In  case  of  a  tie, 
the  Governor  of  the  state  Is  to  be  Uie  flnal 
arbiter. 

The  act  provides  that  the  costs  of  the  work 
shall  be  borne  by  these  boards  in  the  propor- 
tion of  one-half  each,  and  to  meet  the  expens- 
es they  are  authorized  to  Issue  separately 
tbelr  notes,  payable  at  stated  maturities. 

In  1002,  Congress  took  action  in  the  matter, 
also  the  Secretary  of  War.  The  rivers'  and 
harbors'  bill,  approved  June  13,  1902,  sets 
forth  that  lock  and  dam  may  be  constmcted 
by  the  Atcbafalaya  and  the  Lafourche  Basin 
Levee  Boards  of  the  state  of  Louisiana,  to  be 
paid  for  by  these  boards  Jointly  as  provided 
for  by  the  act  to  which  we  referred  above. 
The  works  are  to  be  subject  to  the  supervision 
of  the  United  States  engineers,  and  the  work 
Is  to  be  done  In  accordance  with  the  plans 
and  specifications  of  these  boards,  and  m  to 
be  approved  by  the  Secretary  of  War. 

The  Secretary  of  War,  If  In  his  judgmoit 
the  United  States  will  not  be  prejudiced 
thereby,  is  authorized  to  grant  permission  to 
these  boards  to  place  a  temporary  dam  across 
the  Bayon  Lafourche,  and  to  maintain  tite 
temporary  dam  for  a  period  not  exceeding 
two  years  and  six  months  from  the  date  the 
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act  was  adopted  In  1902;  and  the  act  further 
proTldea  that,  before  beginning  the  construc- 
tion of  this  dam,  the  boards  are  to  bind  them- 
selves  as  set  forth  In  the  act 

Xhe  Secretary  of  War  gave  his  approval  to 
the  levee  boards  to  place  a  temporary  dam 
across  the  Bayou  Lafourche. 

Thereafter.  In  July  1902,  the  General  As- 
sembly passed  a  second  act,  supplemental  of 
the  act  of  1900,  authorizing  these  boards  to 
place  a  temporary  dam  at  the  hea^  of  Bayou 
Lafourche  to  dredge  Bayou  Lafourche,  con- 
struct pumps,  syphons,  and  maintain  a  cer- 
tain depth  of  fresh  water,  pending  the  con- 
structlOD  of  the  locks. 

In  accordance  with  the  requirements  of 
the  statute,  articles  of  agreement  were  enter- 
ed into  between  the  levee  boards  and  the 
United  States  government,  through  one  of  the 
engineers  of  the  government,  directing,  among 
other  things,  that  earth  was  not  to  be  remov- 
ed within  60  feet  of  the  base  of  the  tempo- 
rary dam  or  off -setting  levee,  and  that,  upon 
the  removal  of  the  dam,  the  earth  was  to  be 
deposited  in  locality  approved  by  the  engineer 
of  the  general  government  The  whole  work, 
It  was  stipulated,  was  to  remain  subject  to 
approval  of  the  district  engineer.  The  stipu- 
lations looked  to  the  safe  navigation  and  to 
the  construction  of  basins  near  the  exit  of 
the  lock.  There  are  many  details  In  this 
agreement  to  wtalcb  we  will  not  tp^daMy  re- 
fer. 

The  Board  of  State  Engineers,  through  Its 
chairman.  In  accordance  with  the  request 
of  the  boards,  submitted  a  report  regarding 
the  Lafourche,  which  was  considered  by 
these  bodies  before  taking  action.  This  re- 
port refers  at  some  length  to  the  laws  to 
which  we  have  before  referred,  and  to  the 
action  of  the  general  government  in  the  prem- 
ises. 

The  engineers.  In  this  report  to  the  board, 
direct  attention  to  certain  restrictions  which 
they  say  may  make  the  accomplishment  of 
the  purpose  of  the  levee  boards  difficult  if 
not  uncertain.  The  report  goes  Into  details, 
and  shows  wherein  difflcuities  and  uncertain- 
ties present  themselves. 

Among  these  difficulties  will  be  the  main- 
tenance of  a  channel  of  fresh  water  6  feet 
deep  and  60  feet  wide,  throughout  the  bayou, 
from  the  time  of  placing  the  temporary  dam 
until  the  completion  of  a  lock.  The  report 
suggests  steps  to  be  taken  In  order  to  meet 
difficulties.  We  will  not  mention  all  the  de- 
tails of  the  work  they  suggest  as  proper  to 
that  end.  We  will  only  mention  that  the  en- 
gineers are  of  the  opinion  that  the  best  meth- 
od of  carrying  out  the  work  will  be  to  build 
a  temporary  dam  of  earth  in  the  same  man- 
ner as  an  ordinary  dike  or  levee,  to  dredge 
the  bayou  to  the  required  depth  and  width 
wherever  It  will  be  needed  In  extreme  low 
water,  and  to  Induce  fresh  water  by  opening 
canals  from  Lake  Boeuf'  on  the  left  bank  of 
tho  bayou,  or  from  Lakefield  on  the  right 
bank,  or  from  both. 


The  cost  of  the  WOTk,  to  the  extent  stated, 
is  estimated  at  f  1^.000. 

After  this  report  ,had  been  received,  the 
board  met  and  considered  the  nature  and  ex- 
tent of  the  work.  They  adopted  the  r^rt 
of  the  en^neers,  and  <ndalned  in  line  with 
the  report. 

The  boards  were  preparing  to  build  a  dam 
at  the  head  of  the  bayou,  when  they  were 
enjoined  on  a  number  of  grounds,  mainly 
that  these  boards  were  without  authority  to 
build  a  dam,  that  they  were  acting  in  con- 
travention of  the  duties  Imposed  on  them 
by  the  acta  under  which  they  were  created, 
against  the  organic  law  of  the  state,  and, 
particularly,  against  articles  68,  238,  238,  of 
the  Constitution  of  1898,  also  against  arti- 
cles m,  213,  and  2U  of  tlie  Constitution  of 
1879. 

Plaintiffs  In  injunction  specially  attack 
both  Act  No.  9,  p.  8.  of  1900;  and  Act  No.  84. 
p.  115,  o(  1902,  on  the  ground  that  it  Is  an 
attempt  through  the  General  Assembly  to 
permanently  and  totally  close  the  bayou, 
without  reference  to  the  good  and  welfare  of 
the  thousand  of  Inhabitants  living  on  the 
banks  of  the  bayou.  Plaintiffs  further  urge 
that  the  funds  required  are  to  be  taken  from 
taxes  not  paid  for  any  such  work  as  that 
contemplated,  as  It  la  not  the  work  of  con- 
structing and  repairing  levees,  but  work  not 
connected  therewith;  that  the  money  defend- 
ants propose  to  expend  can  only  be  used  for 
the  erection,  repair,  and  maintenance  of  the 
levees;  that  the  work  proposed  has  naught 
to  do  with  the  erection,  repair,  and  main- 
tenance of  the  levees;  that  vesting  In  the 
Giovemor  the  power  to  decide  any  disputed 
points  between  the  boards  Is  unconsUtutlon- 
al;  that  the  act  under  which  the  boards 
are  created  is  "local  and  special,"  and  no  no- 
tice of  any  kind  was  published  or  given. 

At  the  Inception  of  our  task  of  deciding 
the  Issues  between  plaintlllB  and  defendants, 
we  recall  the  familiar  principle  that  a 
Islatlve  act  Is  not  null  unless  it  confllcta  in 
some  way  with  the  organic  law. 

We  will  stop  for  a  moment  before  regu- 
larly taking  up  the  Issues  of  the  case,  to 
mention  that  the  question  of  Jurisdiction 
raised  by  defendants  is  eliminated  from 
the  case  by  the  expressed  abandonment  of 
that  issue  In  open  -court  made  by  counsel 
for  defendants,  by  whom  the  Issne  had  been 
raised. 

Are  the  acts  of  1900  and  1902  constitution- 
al? Is  one  of  the  questions  of  plaintiffs  we  are 
called  upon  to  consider  and  decide. 

Since  the  adoption  of  an  article  in  the  or- 
ganic law  (article  SO,  Const.  1898,  and  article 
48,  Const  1879)  directed  against  the  adop- 
tion by  the  Legislature  of  laws  "local  and 
special"  without  preceding  advertlsen  at  in 
manner  required,  the  courts  have  often  been 
called  upon  to  interpret  its  scope  and  mean- 
ing. The  article  in  question  baa  always  beoi 
strictly  construed. 

It  remalna  that  the  acts  grantliig  a  Cbar- 
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ter  to  a  l«Tee  board  are  not  the  "local  or 
special"  acts  "which  must  be  preceded  by 
notice  and  publication.  This  court  has  de- 
cided that  charters  creating  a  municipal  cor- 
poration, as  In  this  instance,  may  be  enact- 
ed (State  V.  Flower,  49  Ut.  Ann.  1199,  22 
South.  623;  State  t.  Boeder,  44  La.  Ann. 
1007,  11  South.  816)  without  advertisement 
See  proviso  of  article  48  of  the  Constitution 
of  1898^  requiring  advertisement  This  pro- 
viso exempts  municipal  corporations  from 
the  necessity  of  advertisement. 

The  acts  of  1900  and  1902,  attacked  by 
plaintiffs,  as  before  mentioned,  are  supple* 
mental  to  the  original  charters  which  cre- 
ated the  levee  boards  in  question,  and  are 
Intimately  connected  with  and  part  of  these 
charters.  The  supplemental  delegation  of 
power  Is  Id  a  certain  way  as  broad  and  com- 
prehensive as  the  charters  themselves. 

If  the  acts  of  Incorporation  of  the  levee 
boards  were  properly  excluded  from  the  ef- 
fects of  article  48,  they  should  also  be  ex- 
cluded from  the  supplemental  acts,  attaclced 
here,  under  which  the  boards  are  apthorized. 
and  empowered  to  perform  the  before-men- 
tloned  work.  One  is  not  more  amenable  to 
the  restriction  of  the  Constitntlon  than  the 
other.  They  form  one  act— a  merger  for  a 
particular  purpose. 

If  the  original  acts  creating  levee  boards 
had  embraced  the  special  delegation  of  i>ow- 
er  which  is  contained  in  Supplemental  Act 
No.  9,  p.  8,  of  1900,  and  Act  No.  84,  p.  116, 
of  1902,  it  would  have  been  I^al  without 
advertisement 

There  are,  among  different  powers  delegat- 
ed to  the  levee  boards  in  the  original  acts 
creating  these  levee  boards,  certain  powers 
as  local  as  those  attacked  In  tbe  nvesent 

BUtt 

It  l8  not  because  the  delegation  of  power 
to  a  mimlcipal  corporation  Is  contained  In 
separate  acts  that  they  are  more  subject  of 
attack  OQ  the  ground  of  the  nonadvertlse- 
meet  before  their  adoption.  What  could 
have  been  done  originally,  may  be  accom- 
plished by  supplement 

But  the  supplement  does  not  cover  laws 
conclusively  "local  and  special"  In  tbelr  na- 
ture. They  are  as  broad  and  comprehen- 
sive as  the  other  powers  with  which  the  levee 
boards  are  intrusted. 

Plaintiffs  further  Question  tbe  legality  of 
the  acts  to  which  we  have  Just  referred,  on 
the  special  ground  that  the  Governor  can- 
not be  made  the  final  Judge  or  arbiter  re- 
garding differences  which  may  arise  between 
the  corporations  that  are  called  upon  to  act 
together. 

In  our  view,  the  Governor  may  be  a  mem- 
ber of  the  joint  board  without  infringing 
upon  the  law  requiring  that  his  functions 
should  neither  be  judicial  nor  legislative. 

The  lawmaking  power,  seeking  to  bring  his 
influence  to  bear  in  matters  of  great  public 
importance,  has  not  Invested  blm  In  this  In- 
ritance  with  a  power  interfering  with  tbe 


other  departments.  His  functions  are  pnre- 
ly  administrative. 

If  we  were  to  go  Into  details,  we  vrould 
find  that  he  Is  only  to  see  to  the  proper  and 
legal  execution  of  the  laws,  and  the  proper 
administration  of  the  trusts  and  functions 
which  have  been  delegated  to  these  boards 
In  matter  of  dam  and  lock  In  question.  The 
Governor's  duties  In  the  premises  are  nei- 
ther legislative  nor  Judicial.  They  are  sub- 
stantially similar  to  the  acts  he  is  called  upon 
to  exert  when  he  sits  on  the  penitentiary 
board,  or  the  board  of  the  Charity  Ho^ltal, 
and  other  such  boards. 

Our  best  attention  has  not  found  a  viola- 
tion of  the  wise  provision  of  our  Gonstitu- 
tlon  requiring  that  officers  in  one  of  the 
departments  "shall  not  exercise  power  prop- 
erly belonging  to  either  of  the  others."  Ar- 
ticle 17,  Const 

This  brings  us  to  a  consideration  of  a  sec- 
ond ground  of  attack  made  by  plaintiffs  on 
Act  No.  9,  p.  8,  of  1900  (diifereut  from  those 
grounds  before  considered  by  us)  to  wit, 
that  tbe  title  Is  defective  and  Inenfflclent 

The  title  of  4ct  No.  9,  authorizing  the 
board  of  commissioners  of  these  two  levee 
districts  to  place  locks  at  the  bead  of  tbe 
bayou,  sufficiently  shows  tbe  intent  of  the 
act,  and  Is  therefore  not  amenable  to  tbe 
objection  that  the  title  does  not  disclose  tbe 
object  of  the  act  It  Is  further  urged  In  re- 
gard to  this  act  that  tbe  extent  of  the  duties 
of  the  State  Treasiu-er  in  connection  with 
ttie  proposed  work  Is  not  sufficiently  Indi- 
cated by  the  title. 

To  this  we  answer  that  a  title  must  neces- 
sarily be  concise  and  short  It  performs  all 
the  functions  of  a  title  when  It  shows  the 
purpose  of  the  law,  and  contains  sufficient 
to  Indicate  Its  outline  as  well  as  Its  details. 

After  having  attacked  the  act  because  of 
the  title  being  insufficient,  as  just  mention' 
ed,  plaintiffs,  through  their  able  counsel,  set 
up  that  the  body  of  the  act  has  more  than 
one  object 

It  is  true,  we  must  say,  that  the  Intent  to 
build  a  dam,  construct  or  erect  sypbons  and 
pumps,  and  to  put  lu  locks,  would»  as  inde 
pendent  enterprises,  not  harmonize  very  well 
In  one  act;  but,  if  all  these  are  necessary 
in  carrying  out  the  object  of  tbe  state  in 
sustaining  a  comprehen^ve  levee  system, 
they  would  then  become  part  of  the  same 
object 

It  then  has  oneness  of  purpose,  one  thing 
Is  aimed  at,  one  object  Is  sought  to  be  ac- 
complished. It  Is  all  connected  with  the  re- 
sult sought,  and  Indispensable  to  the  main- 
tenance of  the  fO'stem  In  question.  The  tes- 
timony does  not  show  anything  to  tbe  con- 
trary. 

An  attack  is  also  leveled  by  plaintiffs 
against  Act  No.  84,  p.  115,  of  whicb 
is  the  companion  act  to  Act  No.  9,  p.  8,  of 
1900,  on  the  ground  that  it  amends  tbe  lat- 
ter act  without  copying  It,  and  that  this  in 
TlolatiTe  of  article  32  of  tiie.  Constitfitlon, 
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which  prohibits  an  amendment  unless  the 
act  amended  recited  anew  In  the  amending 
act. 

In  some  respects,  we  are  aware  that  Act 
No.  84,  p.  115.  of  1002.  is  similar  to  Act  No. 
9.  p.  8,  of  1000,  but  in  other  respects  It  adds 
to  the  prior  act  Act  No.  84,  ampUflea  and 
supplements  Act  No.  9,  i».  8,  of  1000,  but 
does  not  change  or  amend  it  in  any  par- 
ticular. It  in  the  main  adds  new  authority 
to  the  prior  law  by  delegating  new  duties. 

Act  No.  84  was  not  written  as  an  amend- 
ment of  the  old  law.  It  Is  accessory  of,  and 
not  contrary  to,  the  old  law.  It  contains 
new  and  distinct  propositions  needfnl,  the 
Legislative  must  bare  thought.  In  carrying 
out  the  object  in  view. 

It  would  become  cumbersome  and  con- 
fusing If.  when  it  becomes  necessary  by 
leglidatton  to  delegate  additional  power  in 
order  to  carry  out  the  old  law.  It  were  re- 
quired to  insert,  as  plaintiffs  contend,  the 
whole  of  the  old  law  in  the  new  act,  and 
publish  the  old  and  new  law  In  full. 

We  have  no  idee  that  such  is  the  intention 
of  article  32  of  the  Constitution,  invoked  by 
plaintiffs  in  tbelr  attack  on  Act  No.  9,  p.  8, 
of  1900,  and  Act  No.  84,  p.  115,  of  1902. 

We  leave  this  subject  to  take  up  the  as- 
serted  violatloa  of  vested  rights,  wbicb  plain- 
tiffs urge.  We  are  Impressed  by  the  fact  that 
the  purpose  Is  to  achieve  favorable  results. 
If  it  should  become  evident  that  failure  Is 
imminent,  an  Injury  to  individual  rights  In- 
evitable, then  the  violation  of  vested  rights 
might  be  brought  forward,  and  the  articles 
of  the  Constitution  of  the  United  States  and 
of  this  state  upon  the  subject  of  vested  rights 
might  be  cited  by  plaintiffs  and  invoked  tar 
their  protection. 

But  the  testimony  before  us  does  not  give 
rise  to  the  thought  that  failure  must  follow, 
or  that  Individual  rights  must  suffer,  in  mat- 
ter of  the  proposed  work.  Plaintiffs,  through 
their  able  counsel,  press  upon  our  attention 
objections  against  the  security  which  the 
United  States  government  requires  the  de- 
fendant to  furnish  to  the  government  to 
guaranty  It  against  claim  for  damages  In  the 
suit  of  the  owners  of  the  adjacent  lands  or 
any  one  who  is  interested. 

There  is  an  agreement— unusual,  we  must 
say,  if  agreement  it  may  be  called— entered 
Into  between  the  levee  boards  aud  the  gen- 
eral government  on  the  lines  Just  mentioned. 
This  agreement  does  not  abdicate  the  sov- 
ereignty of  the  state,  as  charged  by  plaintiffs, 
nor  expose  the  state  to  expend  large  amounts 
subject  to  the  will  and  wishes  of  Congress. 

The  laws  of  the  general  government  upon 
tbe  subject  are  permissive.  It  Is  left  to  the 
state,  through  Its  levee  boards,  to  execute 
them.  Should  the  project  prove  a  failure, 
then  the  general  government,  by  re<iuiring  a 
bond,  provides  for  Its  protection. 

It  is  in  tbe  nature  of  an  obligation  on  tbe 
part  of  tbese  levee  boards  to  pwi/etls  carry 


out  the  permissive  grants  of  the  general 
government. 

Plaintiffs  cliarge  tlut  the  work  proposed 
tias  naught  to  do  with  the  system  of  levees 
of  the  state.  We  see  that  this  work  was 
entered  into  by  the  levee  boards,  as  we  un- 
derstand, in  order  to  enable  them  to  carry 
out  a  plan  which  will  materially  assist  In 
maintaining  the  levee  system  of  tbe  state.  . 

We  will  say  at  the  outset,  in  taking  up 
this  question,  that  all  the  Issues  raised  In 
this  case  are  serious  and  important. 

But  tbe  most  important  question,  and  that 
giving  the  greatest  trouble  in  deciding,  re- 
lates to  the  asserted  constitutional  restrictions 
or  llmitationB  upon  expenditure  of  funds, 
save  for  the  purpose  raised.  Plaintiffs,  In 
support  of  their  contention  of  unconstltution. 
ali^,  urge  that  part  of  tbe  work.  If  not  the 
whole  of  It,  does  not  consist  in  work  con- 
stituting part  of  the  system  of  levees;  that.  If 
defendants  are  not  restrained,  it  will  result 
in  diverting  the  public  funds  from  the  pur- 
pose to  wtiich  they  are  lawfully  and  ex- 
clusively Intended. 

Plaintiffs,  In  seeking  to  sustain  their  po- 
sition, invoke  the  definition  of  the  word 
"levee,"  and  do  not  admit  of  any  Improve- 
ment, however  necessary  In  connection  with 
the  system  of  levees,  unl^  it  comes  strictly 
within  the  closest  interpretation  of  the  mean- 
ing of  the  word  "levee." 

It  suggests  Itself  to  na  to  say  here  that 
the  letter  sometime  "kUleth,"  and  that,  if 
only  the  strictest  Interpretation  should  be 
followed,  much  work  forming  part  oi  or  ac- 
cessory to  the  system  of  levees  would  have 
hereafter  to  be  condemned  as  unauthorized. 

But  this  baa  not  been  the  view  heretofore 
taken,  and  we  do  not  think  it  was  the  in- 
tention of  tbe  lawmaking  power  that  tbe 
levee,  Itself,  was  all  with  which  tbe  levee 
boards  should  coocem  themselves;  that  It 
should  only  see  to  throwing  up  earth  along 
tbe  river  on  either  side  in  tlie  form  of  a 
"levee." 

These  boards  have  engineers  whose  offices 
consist  in  suggesting  needful  improvements 
in  putting  up  work  to  prevent  or  stop  crev- 
asses, In  draining  levees,  in  building  strong 
embankments  for  the  protection  of  the  coun- 
try. 

Under  a  strict  Interpretation,  all  of  these 
would  have  to  be  abandoned.  Close  Inter* 
pretation  should  be  adhered  to  as  long  as 
possible,  and  nothing  should  be  done  unless, 
it  comes  within  tbe  meaning  and  intention 
of  the  law;  but,  in  ascertaining  the  meaning 
and  Intention  of  tbe  law,  we  do  not  think 
that  it  was  ever  tbe  Intention  to  adhere  to 
the  strictness  of  a  word,  regardless  of  the 
text  and  of  the  law  taken  as  a  whole. 

The  object  has  been  to  establish  a  system 
of  levees.  This  embraces  powers  strictly 
needful  to  carry  out  the  purpose.  We  use 
the  words  "strictly  needful"  deliberately,  for 
tbe  unnecessary  and  the  mere  experimental 
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are  always  to  be  STOlded  In  carrying  out  a 
delegated  power.  But  within  tbat  porvlew 
(tbat  ia,  strictly  to  carry  ont  ddegated  pow- 
e^)  intddental  powers  may  be  exercised.  The 
cundltlon  is  tbat  tbey  (the  Incidental  powers) 
mast  appear  abundantly  necessary  to  carry 
out  the  enumerated  powers.  Black,  Con- 
sUtutlonal  Law,  p.  214.  TUs  we  understand 
to  be  the  case  here. 

We  illustrate  as  follows:  The  owner  who 
builds  a  house  must  consider,  as  part  of  tbe 
expense  of  building,  tbe  amount  It  will  re* 
quire  to  restore  the  party  wall  and  adjacent 
improvements  of  his  neighbor  taken  down 
by  him.  It  Is  an  incident 

The  owner  who  buUds  an  embankment 
must  pay  the  damages,  or  reinstate  any  oue 
he  may  hare  damaged  thereby.  This  Is  also 
an  Incident. 

When  the  government  becomes  tbe  builder, 
It  also  Is  bound  by  this  commim  rule  of 
equity  and  Justice. 

In  our  case  the  bayou  must  b»  dredged. 
The  dredging  becomes  an  incident  of  tbe 
whole  work. 

Heretofore,  both  the  goremments  of  tbe 
United  States  and  of  the  state  have  taken  a 
broad  view  of  the  subject,  and,  under  a  lib* 
eral  construction,  navigation  and  the  levees 
have  been  considered  in  some  respects  as  In- 
separable. Large  amounts  have  been  ex- 
pended in  carrying  out  flutt  view,  and  many 
miles  of  levees  constructed. 

In  the  case  here,  it  mts  made  a  condition 
that  then  should  not  be  an  interruption  of 
navigation  in  the  lafourche.  In  order  to 
diminish  the  volume  of  water  which  flows 
into  the  bayou,  defendants  accepted  the  con- 
dition, and  bound  themselves  to  make  locks 
and  dredge  the  bayou,  as  before  mentioned. 
This  bayou  measores  about  75  miles  In 
length,  and  has  a  levee  on  each  ride.  By 
dlmlniBblng  the  volume  of  water,  which  Is 
very  great  when  the  water  Is  high,  the 
levees  are  relieved  from  pressure  the  whole 
extent  of  the  bayou. 

As  it  is,  every  year  a  large  amount  is  re- 
quired toward  maintaining  the  levees  along 
this  bayou,  and  yet  there  are  breaks  and 
crevasses. 

From  the  days  of  the  territory  of  Louis- 
iana, levees  have  been  built  along  this 
stream.  When  laws  were  enacted  to  organize 
a  system  for  the  protection  of  the  state  from 
Inundation,  the  bayou  was  Included  in  the 
system,  and  It  also  was  placed  In  charge  of 
engineers  and  boards.  The  record  discloses 
that  flie  Boards  of  United  States  ESnglneers 
and  State  Engineers  have  repeatedly  rec- 
ommended the  closing  of  Lafourche,  by  lock 
or  dam,  as  a  matter  of  necessity  to  a  more 
complete  protection  from  the  ruinous  effect 
of  crevasses. 

We  are  informed  that  the  volume  of  water 
running  in  at  tbe  moutii  of  the  bayou  Is 
larger  than  can  be  discharged  at  the  end  of 
the  stream  where  It  deboaches  into  the  Gulf. 

At  the  head,  the  formation  is  somewhat 


like  a  funnd.  Tb»  Inlet  Is  large  and  In- 
creasing, while  tbe  sand  carried  by  the  cuc^ 
rent  Is  forming  bars  and  shallow  b  near  the 
Oult.  There  is,  in  consequence,  congestkm 
of  the  water  rising  higher  along  the  line 
than  at  the  head  of  the  stream. '  The  result 
Is  as  before  menti<med— breaks  or  oevasses, 
annually,  to  one  of  its  levees,  when  the  water 
Is  at  ita  greatest  hel^t,  and  consequent  loss 
and  suffering. 

Every  year  the  levees,  have  to  be  r^lred 
and  added  to.  and  yet  the  desired  inotection 
is  not  obtained. 

The  engineers  declare  that  thej  do  not 
see  their  way  to  tbe  protection  of  the  land 
watered  by  this  stream,  If  something  be  not 
done  to  check,  and  to  snne  extent  contnd, 
the  inflow  of  the  water. 

Owing  to  the  views  of  these  engineers  who 
have  the  matter  to  charge,  legislation,  both 
national  and  state,  has  declared  In  tavor  of 
their  recommcndatlou,  and  tbe  state,  through 
ita  lawmaking  power,  bas  conceived  the  Idea 
that  the  proposed  work  enters  Into  the  sys- 
tem of  levees  of  the  state,  and,  from  that 
potot  of  view,  enacted  that  the  funds  be 
raised  as  proposed,  as  part  of  the  levee  fund. 

The  success  of  the  contemplated  work,  if 
It  proves  successfnl,  win  do  much  toward 
determlntog  that  It  Is  directly  connected  with 
the  system  of  levees  of  the  state.  If  the 
navigation  be  kept  up,  as  It  Is  said  by  tbe 
engineers  and  the  defendanta  that  it  wUl  be, 
during  the  time  required  for  constructing  the 
locks,  the  problem  will  solve  ItseH.  Plaln- 
tUfs  will  not  have  any  cause  to  coinidaln, 
and  the  trust  funds  specially  appropriated 
for  the  building,  repair,  and  maintenance  of 
the  levees  win  have  been  pn^jieriy  expended 
for  the  benefit  of  the  district  where  collected. 
(We  imagine  that  not  only  tiie  district  Is 
interested,  but,  in  one  way  or  other,  lite 
whole  state  also  is  Interested  In  an  efBdent 
system  of  levees.) 

If.  on  the  other  hand,  there  should  be 
failure,  the  difficulty  of  matotalnlng  the  view 
that  this  proposed  work  was  Incidental  to 
the  system  of  levees  win  Increase  In  pro- 
portion to  the  extent  of  the  failure. 

The  question  resolves  itself  Into  this:  As 
recommended  by  the  Board  of  Bnglneers. 
and  with  the  result  they  say  that  will  be 
obtained,  it  is  a  part  of  the  system  of  public 
levees.  If  tbey  are  In  raror,  then  It  is  not. 
C&n  we  assume  that  they  are  to  error  at  tUa 
time,  with  the  testimony  before  us,  and  can 
we  assume  that  the  work  wUl  prove  a  tell- 
ure?  We  think  not.  PlaintifFiB  have  offered 
no  testimony  upon  &e  subject;  that  of  de- 
fendanta is  absolutely  affirmative  la  favor  of 
the  plan  proposed. 

If,  in  the  course  of  the  woric,  it  becomea 
evident  tbat  tbe  defendanta  are  to  error.  It 
will  be  time  to  stop  further  perpetratloii  of 
an  error;  at  this  time  there  is  nothing  of 
the  sort  before  us. 

It  rested  with  the  general  government  to 
enact  a  statute  to  the  extent^  li^VlQftcJiiK 
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to  the  performanoe  of  the  watk  proposed. 
The  general  goTemment  has  great  power 
over  its  streams.  See  Cardwell  t.  Bridge  Co., 
118  U.  8.  205.  5  Sup.  Gt  423,  28  L.  Gd.  909. 
It  was  different  In  the  early  days  of  the 
Soman  dvU  law.  Streams  were  considered 
part  of  the  public  domain.  They  bel<niged 
to  no  one,  not  even  the  sovereign;  eadi  per* 
son  bad  the  right  of  use. 

That  law  was  logical  and  liberal.  It  class- 
ed .public  streams  as  public  things,  to  which 
no  one  acquired  any  particular  right.  It 
was  a  thing  oulUus,  not  owned  to  any  greater 
eztrat  by  the  republic  than  the  humblest 
person.  The  legislation  of  all  countries  since 
have  paid  tittle  attention  to  the  logical  and 
literal  right  In  the  public,  and  it  has  been 
recognlxed  as  being  In  the  highest  sovereign 
anttaorlty.  Here  it  Is  in  the  United  States 
govemmait. 

The  common  law  has  gone  even  further 
in  that  direction  than  the  civil  law. 

The  sovereign  authority  has  spoken,  and 
hafl  given  its  sanction  to  the  plans  proposed. 
In  this  instance  we  must  attach  importance 
to  that  sanctl<ni,  only  to  the  extent,  however, 
that  It  Is  In  harmony  with  local  laws. 

The  sanction  of  the  general  government 
waa  necessary.  It  vras  obtained.  It  coold 
not,  however,  impose  a  duty  to  be  p^foimed 
by  the  Btate^  as  contended  by  plalntUb,  or  a 
UabUtty  to  be  Incurred,  In  matter  such  as 
now  before  ns,  In  conflict  with  oar  own  laws. 
The  state  requested  the  sanction.  It  was 
given,  subject  to  binding  condlUons  Imposed 
by  the  genial  gov^nmeot  In  cartyli^  out 
the  authwity  granted  by  the  genaral  govern- 
ment, the  state  and  its  subordinate  author- 
ities have  sufficient  power.  They  (the  state 
and  the  boards)  are  not  prohibited  by  the 
organic  law,  at  least  unto  it  becomes  mani- 
fest that  the  woA  Is  illegal,  aa  contended 
by  plaintiffs. 

The  able  and  Interesting  argument  of  coun- 
sel for  plaintiffs  has  not  convinced  us  that 
the  le^slation  should  be  annulled  at  this 
time  on  the  grounds  urged,  and  with  no  more 
evidowe  than  we  have  before  us  in  their 
support  Nor  are  we  convinced,  after  having 
read  them,  that  the  authorities  they  cite, 
commendnK  with  Act  No.  31,  p.  76,  of  1829, 
and  O'B^y  v.  Oakey.  4  La.  Ann.  23,  and 
others,  ever  contemplated  the  word  "levee" 
from  the  point  of  view  of  and  connected  with 
leglE^tlon.  as  In  this  case. 

Plaintiffs*  further  objection,  that  evoy  ob- 
Btmction  of  the  Lafourche  is  ■  guarantied 
against  and  protected  by  the  act  admitting 
Louisiana  into  the  Union,  Is  Interesting  in  an 
historical  point  of  view,  at  least.  But  the 
act  does  not  provide  that  the  Mississippi  river 
and  the  navigable  rivers  and  waters  leading 
into  that  river  shall  be  common  highways, 
without  regard  to  the  power  and  authority 
of  the  general  government 

The  act  (or  similar  provisions  in  acts  ad- 
mitting other  states  than  Louisiana  into  the 
Union)  has  been  interpreted  by  the  highest 


Judicial  tribunal  of  the  land,  and  that  Inter- 
pretation Is  not  In  accordance  with  the  vlewa 
of  plaintiffs.  It  has  been  decided  that  the 
purport  and  meaning  of  the  act  Is  not  as 
restrictive  as  plaintiffs  would  have  it  The 
decisions  have  given  effect  to  the  principle 
that  works  can  be  done  and  Improvements 
made  on  streanu,  provided  the  public  be  not 
Irreparably  inconvenienced  and  injured. 

The  decision  dted  Infra,  and  those  to  which 
It  refers,  have  gone  Into  the  subject  with 
painstaking  care,  with  the  result  before  men- 
tioned. See  also  Hamilton  v.  Railroad,  119 
U.  S,  285,  7  Sup.  Gt.  206,  30  L.  Ed.  393. 

The  work  to  which  plaintiffs  most  seriously 
object  (the  locks  and  the  dredging  of  the 
bayou)  Is  that  which  Is  ordered  in  order  to 
protect  plaintiffs  and  the  other  interested 
persons  on  the  liSfourche  from  being  irrep- 
arably Injured. 

In  our  opinion,  embankments,  locks,  and 
dams  are  not  levees,  but  they  may  enter  into 
and  form  part  ot  a '  comprehensive  system 
of  levees  mentioned  In  the  statutes  relating 
to  levees. 

A  fair  stream  directing  its  course  to  the 
sea  through  a  fertile  and  beautiful  valley  is 
the  subject 

It  has  given  ns  some  concern,  yet  we  have 
not  found  a  way  satisfactory  to  ourselves  to 
set  aside  the  different  statutes  attacked. - 

Our  learned  Brother  of  the  district  court 
wrote  an  elaborate  opinl<m.  From  bis  prem* 
ises  he  may  be  correct 

We.  from  ours,  are  constrained  to  write  a 
different  Judgment 

The  law  and  the  evidence  being  In  favor 
of  defendants,  and  against  plaintiffs,  the 
Judgment  app^ed  from  is  avoided,  annulled, 
and  reversed. 

For  reasons  assigned,  the  petition  of  plain- 
tiffs is  dismissed,  and  their  application  ftn  a 
writ  of  injunction  Is  denied,  and  the  prayer 
of  their  petition  Is  rejected,  at  th^  costs  In 
both  courts. 

NICHOLLS,  0.  J„  recnaed. 
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No.  14,182. 

JAUI80N  V.  CHARLES  F.  OULLOM  A 
CO.  et  aL* 

(Supreme  Court  of  LonUiana.  Jan.  6.  1903.) 

PLBADINO  —  AHBNDBD  ANSWER  —  CHAKQB  OP 
ISSUGS-PARTNBRSHIP-AUTUORITY  OP  MfiH- 
BERS— REPUDIATION  OF  CONTRACT— BREACH 
OP  CONTRACT— DAHAasa. 

1.  Where,  when  saed  upon  a  written  contract 
bearioK  his  siguattire  sad  that  of  the  plaintiff, 
whose  identity  is  unquestioned,  and  who,  by 
the  terms  of  uie  instrament  professes  to  be  act- 
ing for  hlmsM^  a  defendant  nnqoaltfledly  ad* 
mits  the  making  of  the  contract  and  othawise 
pleads  a  general  denial  or  speaal  defease  iu 
no  manner  qoestioniog  the  validity  of  the  cod- 
tTRCt  or  the  identity  of  tiie  other  contractlDE 
party,  an  amended  answa  alleging  that  sncn 
contract  was  snperluduced  by  fraud  and  mUt 
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zepresentation,  and  that  the  defendant  thonerht 
he  was  contracting  with  some  one  else,  changes 
tiie  substance  of  the  defense,  and  substitutes  a 
new  issue  for  those  originaJly  presented,  and 
erid^ce  in  support  of  the  same  should  not  be 
admitted  over  objections  properly  made. 

2.  A  partnership  organized  for  the  purpose 
of  taking  and  executing  contracts  for  the 
building  of  drainage  canals  is  an  ordinary  part- 
nership, the  members  of  which  are  without  au- 
thority to  bind  each  other  unless  authorised 
to  do  so  "either  speciallr  or  by  die  articles  of 
partnership";  and  where  it  is  sought  to  make 
a  defendant  liable,  as  a  member  of  such  a 
partnership,  nnder  a  contract  made  by  another 
person,  said  to  be  hia  copartner,  the  burden 
rests  on  the  plaintiff  to  prove  the  partnership, 
and  to  show  either  that  the  defendant  whom 
he  seeks  to  hold  authorized  the  contract,  or 
has  benefited  by  it,  or  that  by  his  conduct  be 
has  estopped  himself. 

3.  The  fact  that  a  person  sought  to  be  held 
liable  as  a  member  of  an  ordinary  partnership 
has  undertaken,  for  the  partnership,  to  repudiate 
a  contract  made  by  one  who  is  conceded  to  be 
a  member,  does  not  make  such  person  liable 
for  damages  resulting  from  the  nonfulfillment 
Of  the  contract,  where  it  appears  that  the  con- 
tract was  also  repudiated  by  the  member  by 
whom  it  was  made,  and  where  it  is  not  estab* 
lished  that  such  person  Is  a  meml>CT  of  the  part- 
nership, that  he  authorized  any  one  to  bind  him 
by  the  contract,  that  he  profited  by  the  same,  or 
that  he  is  estopped  to  deny  liability  thereon. 

4.  Where  damages  arising  ex  cmtractu  are 
continuing,  but,  as  to  the  future,  too  uncertain 
to  support  an  action  for  their  recovery,  and  suit 
is  brought  for  such  as  have  been  actually  sus- 
tained at  the  date  of  Its  filing,  evidence  as  to 
the  damages  subsequent!^  sustained,  whilst  the 
suit  is  pending  and  iKfore  judgment,  should  be 
excluded,  if  objected  to,  unless  an  amendment 
to  the  pleadings  has  been  allowed.  And  in 
such  case,  where  the  plaintiff  fails  to  show  the 
damages  sustained  when  the  action  is  begun, 
there  diould  be  a  judgment  of  nonsuit. 

(Syllabus  by  the  Court.) 

Appeal  from  CSvll  District  Court.  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Irwin  Jamison  against  Charles 
F.  Cullom  &  Co.  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Modified. 

U.  Glbbs  Morgan  and  Furnell  Mitchell  Mil- 
ner,  for  appellant.  Solomon  Wolff,  for  appel- 
lees. 

Statement  of  the  Oaae. 

MONItOB,  3.  Tbia  la  an  action  In  dam- 
ages against  Charles  F.  Call«n  &  Co.,  and 
(Jiarlea  F.  Cullom  and  George  K.  Pratt,  as 
members  of  that  Ann,  predicated  upon  the 
following  contract  and  oorrespondenra,  to 
wit: 

"No.  41S  Oarondelet  8t,  New  Orleans,  Ia, 
Sept  27,  iSQ9.  The  following  contract  Is 
tbia  day  entered  into  between  Imrln  Jami- 
,Bon  and  Charles  Fw  Cullom  &  Oo.  All  sand 
to  be  used  by  Cbas.  F.  Cullom  ft  Co.,  on 
th^  contract  with  tbe  Dralni^  Commis- 
sion, delivered  on  the  New  Basin  in  such 
.places  as  may  be  desired,  at  the  rate  of 
Mlnety-flre  cents  pw  cubic  yard,  on  barges, 
the  barges  to  be  tmioaded  within  twraty- 
four  hours  after  landing,  and  should  two 
barges  be  unloaded  at  the  same  time,  the 
second  baige  to  be  unloaded  In  forty-eight 
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hours.  It  is  agreed  Ibat  should  strikes  or 
accidents  affect  either  party,  tbey  shall  not 
be  held  liable  nnder  this  agreement,  and  It  Is 
further  agreed  that  all  material  delivered 
during  the  month  shall  be  paid  for  during 
the  following  month.  The  barges  of  sand  to 
be  delivered,  as  ordered  by  Charles  F.  Col- 
tom  &  Co.  [Signed]  Charles  F.  Cullom  &  Co. 
Irwin  Jamison.  Witnesses:  [Signed]  J.  B. 
Flood,  B.  W.  Fisher." 

"Cbarles  F.  Culiom  ft  Co.,  General  Con- 
tractors, 320  Oarondelet  street,  New  Orleans. 
Oct  10.  1890.  Irwin  Jamison.  Esq.,  aty— 
Dear  Sir:  I  return  you  herewith  contract 
for  sand,  signed  by  Mr.  Oullom.  This  was 
done  under  a  misapprehension,  as  I  was  ne- 
gotiating with  Mr.  Jahncke  at  the  time,  and 
had  closed  with  him.  Bespfy.,  tslgned]  6.  K. 
Pratt,  Dr.*' 

"October  10,  9.  Dr.  Geo.  K.  Pratt;  City- 
Dear  Sir:  Your  favor  of  this  date  la  Just 
received,  saying  that  you  returned  me  my 
contract  with  Messrs.  Chas.  F.  Oullom  ft 
Co.,  but  tbete  was  no  enclosure  In  yovr  let- 
ter. 

"I  beg  to  say  that  I  made  the  contract  on 
the  27th  nit,  with  Chas.  F.  Cullom  ft  Co., 
Clias.  F.  Cullom  signing  for  the  company. 
The  morning  I  met  you  on  the  work.  Mr. 
Oullom  Incidentally  mentioned  to  you,  in 
my  presence,  the  price  at  which  he  had 
bought  the  sand  for  me.  A  contract  once 
closed  cannot  be  cancelled  without  the  eon- 
sent  of  both  parties,  and  I  stand  ready  to 
fulfill  iny  part  of  the  contract  Toots  re- 
spectfully, [signed]  Irwin  Jamison." 

"New  Orleans,  La.,  Octolwr  10th,  1899. 
Messrs.  Clias.  F.  Cullom  ft  Co.,  City— Dear 
Sirs:  Referring  to  the  within  copy  of  a  let- 
ter this  day  received  from  Dr.  Geo.  K.  Pratt 
I  beg  to  say  that  If  this  Is  to  be  taken  aa  an 
Indication  of  your  willingness  to  escape  your 
obligation  under  the  contract  entered  into 
between  us  on  the  27th  day  of  September, 
1889,  it  will  surprise  me  very  much.  The 
contract  above  mentioned,  referred  to  by  Dr. 
Pratt  was  entered  Into  In  good  faith,  and 
as  I  am,  and  stand,  ready  to  carry  out  my 
obllgntious  thereunder,  I  shall  most  certain* 
ly  hold  you  to  yours,  and  so  notify  yoo. 
Yours  truly,  [signed]  Irwin  Jamison." 

"Chas.  F.  Cullom  &  Co.,  General  Contract- 
ors. 320  Carondelet  Street  New  Orleans, 
La.,  Oct.  14.  1899.  Mr.  Irwin  Jamison.  City 
—Dear  Sir:  We  have  your  letter  of  the  lltto 
Inst  (referring  to  the  preceding  letter  which, 
In  the  transcript  bears  date  October  lOthJ. 
The  contract  you  obtained  from  oar  Mr. 
Cullom  was  obtained  by  you  nnder  misrep- 
resentations that  In  law  amount  to  fraud, 
and  we  decline  to  have  any  dealings  with 
you  under  any  agreement  so  obtained.  Vct7 
truly  yours,  [signed]  Chas.  F.  Cullom  &  Co." 

"Office  of  Irwin  Jamison.  Bnlldins  Ma- 
terial, etc.  416  Oarondelet  Street  New  Ot- 
leans.  Oct.  18th,  1899.  Mesars.  Chaa.  V*.  Oul- 
lom ft  Co.,  Carondelet  ft  Union  Sts.  City- 
Gentlemen:  Tour  letter  ot  ^14tb  lost,  in 
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tvsiy  to  mine  of  ttie  11th  lust,  hai  been  re- 
ceived. The  calnmqieB  therein  contained  will 
not  aid  yon  in  yonr  attempt  to  evade  the  olt- 
Ugations  of  yonr  contract  with  me;  and  the 
notice  that  yon  have  given  me  that  yon  de- 
cline to  bare  any  further  dealings  with  me 
under  our  contract  la  an  active  breach  there- 
of, and  I  shall  proceed  at  law  to  recovo: 
what  is  due  in  consequence.  Yours  truly 
[signed]  Irwin  Jamison." 

This  terminated  the  correspondence  and 
the  relations  between  the  parties.  OuUom  & 
Co.  obtained  sand  from  Jahncfce  at  80  cents 
per  cubic  yard,  and  went  on  with  their  work; 
and  upon  June  28,  1900,  Jamison  broui^t  this 
suit,  alleging  that  he  had  arranged  to  obtain 
and  deliver  the  sand  called  for  by  his  con- 
tract at  a  cost  to  talmselC  of  75  cents  per 
cubic  yard;  that  defendants,  Indodlne  Dr. 
Pratt,  as  a  member  of  the  firm,  have  acted 
in  bad  faith;  that  they  "are  near  the  com- 
pletion of  their  contract  with  the  drainage 
conmilBslon,  and  have  used  more  than  thirty 
thoosana  cubic  yards  of  sand";  and  that  he 
has  been  damaged  to  the  extent  of  the  differ- 
ence between  the  price  at  which  he  could 
have  delivered,  and  the  price  that  they  had 
agreed  to  pay  for,  the  same,  to  wit,  20  cents 
per  cubic  yard,  or  a  total  of  |6,000,  for  which 
he  i»nys  Judgment  against  them  in  aolido. 

The  defendant  Pratt,  by  way  of  exception, 
pleads  that  the  suit  is  premature^  that  the 
petition  Is  vague  and  indeOnlte,  and  that  it 
discloses  no  cause  of  action.  The  defendant 
Cnllom  excepts  tbat  there  Is  misjoinder  and 
nonjoinder  of  defendants,  ^smuch  as  the 
firm  of  Chas.  F.  Cullom  &  Oo.  is  an  ordinary 
partnership,  composed  of  exceptor  and  Ben- 
jamin L  Cullom,  and  that  the  members  of 
said  firm  are  not  liable  In  soUdo. 

The  exception  of  misjoinder  was  refened 
to  the  molts,  and  the  other  exertions  were 
ovenmled.  Thereafter,  on  November  7th,  the 
defendants  having  failed  to  answer,  tbere 
was  Judgment  by  default,  which  was  set 
aside  November  12tb  by  the  filing  of  the  an- 
swers The  defendant  Pratt  pleads  a  gen- 
eral denial,  and  especially  denies  tbat  he  Is  a 
member  of  tte  Ibrm  of  Cnllom  ft  Oo.  The 
defendant  Cullom  denies  the  allegations  of 
the  petition,  except  as  admitted.  "He  ad- 
mits the  execution  of  the  document  filed 
herein,"  Insists  that  the  firm  of  Chas.  F.  Cul- 
lom ft  Ca  is  composed  of  himself  and  B&i- 
jamin  Xj.  Cnllom,  and  eqKcially  denies  that 
Pratt  la  a  member  thereof.  Something  over 
three  wedcs  lata,  on  December  5th,  the  de< 
f  endant  Oollom,  with  leave  of  the  court,  filed 
an  amended  answer;  in  whldi  he  alleges  that 
he  was  induced  to  Uga  the  contract  with 
plaintiff  by  fraud  and  misrepresentation,  .la 
this:  that  when  he  was  first  approached  by 
plalntlfl  with  reference  to  **a  sale  of  cement" 
he  refused  to  contract  with  him,  because  of 
his  doubt  as  to  plalntUTs  ability  to  meet  bis 
engagements;  that  plalutifl  thereupon  ex- 
hibited letters  from  F.  Jahnche,  wliom  -de- 
fendant believed  to  be  the  only  person  In  a' 


position  'to  deliver  the  large  quantity  of 
cement  needed  by  him,  wlierehy  he  was  led 
to  believe  "that  he  was,  contracting  with  said 
Jahncfce,  through  the  plaintiff  herein,"  and 
that  Jahncfce  refused  to  stdl  at  a  lower  price 
than  that  aafced  by  the  plaintiff,  and  would 
hold  his  offer  at  that  price  open  for  but  a 
limited  time;  that,  after  signing  the  con- 
tract in  question,  lie  learned  that  Jahncfce 
was  not  connected  with  plaintiff,  that  the 
lettoa  exhibited  by  plaintiff  as  coming  from 
him  were  not  written  or  signed  by  him,  and 
that  Jahncfce  "dralred  to  and  did  contract 
with  re^ndent  direct"  He  further  alleges 
that  the  Inconvenience  to  the  public  would 
have  been  greatly  increased  "If  in  any  way 
the  supply  of  cement  and  other  material  was 
not  promptly  delivered";  that  he  was  com- 
pelled to  enter  into  the  contract  with  Jahncfce 
because  of  the  inability  of  the  plaintiff,  wlHi- 
out  the  assistance  of  Jahncfce,  to  erecute 
such  a  contract;  and  that  he  would  not  have 
ctmtracted  with  the  plaintUC,  but  for  the  lat- 
ter's  representation  fbat  Jahncfce  waa  lntei> 
ested  with  him. 

A  motion  was  made  to  rescind  the  order  for 
the  filing  of  the  amended  answer,  and  that 
"no  evidence  be  admitted  thereunder,"  on 
the  ground  that  It  changed  the  Issue,  as  made 
by  the  unqualified  admission  of  the  defend- 
ant and  the  motion  was  denied.  Upon  the 
trial  the  plaintiff,  through  his  counsel,  ob- 
jected "to  any  tostlmoQy,  under  the  supple- 
mentol  and  amended  answer,  going  to  show 
that  the  contract  was  made  with  any  other 
person  besides  Irwin  Jamison,  or  showing 
fraud,  or  any  of  the  allegations  under  the 
supplemental  and  amended  answer,  upon  the 
ground  that  the  original  answer  admitted 
anquallfledly  the  mafcing  of  the  contract," 
and  left  simply  the  questitm  of  damages. 
Thtai  objection  was  overruled,  as  going  to  the 
effect,  a  bill  was  reserved,  and  it  was  agreed 
that  a  llfce  objection,  ruling,  and  bill  should 
be  considared  made  and  reserved  to  all  tes- 
timony similar  in  character.  Fretemdttlng 
the  testimony  thus  objected  to,  the  evidence 
admitted  establishes  the  following  facts,  to 
wit: 

With  a  view  to  carryins  out  the  contract 
which  he  bad  made  with  Cullom  ft  Ca,  tite 
plaintiff  upon  the  same  day  entered  into  a 
contract  with  J.  B.  Orusel,  whereby  the  lat- 
ter agreed  to  deliver  the  sand  required.  In 
the  mama  and  as  called  fw  by  Cnllom  ft 
Ga.  at  76  cents  p»  cubic  yard.  Grusel  had 
been  tor  five  or  six  years  secretary  and  man- 
ager of  the  Stone,  Sand  ft  Gravel  Company, 
and  in,  that  capacity  had  made  and  executed 
contracta  for  the  delivery  of  large  quantities 
of  sand  In  New  Orleans.  He  was  therefore 
familiar  with  the  business,  and,  though  he 
contracted  with  tiie  plaintiff  on  his  own  ac- 
count he  testiflea  that  he  could  have  com- 
plied with  the  obligations,  aaaiimed  by  him, 
and  gives  explanations  whidi  entitie  lUa 
statements  to  acceptance^  Upon  tbe  other 
hand,  whllat  Charles  F.  Culloni,  eorUa,^toni 
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was  engaged  in  making  the  contract  iritli 
the  plaintiff  at  the  office  of  the  latter,  the 
secretary  of  his  firm,  at  the  office  of  the 
firm,  was  engaged  In  negotiating  with  Mr. 
Jahncke,  as  the  result  of  which  the  latter 
expressed  himself  willing  to  furnish  the  sand 
required  by  Cnllom  &  Ca.  at  80  cents  per 
cubic  yard.  This  negotiation  was,  howerer, 
merely  tentative,  and  subject  to  the  ap- 
proval of  Oullom  &  Co.,  and  Charles  P.  Col- 
iom  was  Informed  of  It  by  the  secretary  upon 
the  day  that,  and  shortly  after,  he  had  signed 
the  contract  with  the  plaintiff.  But  neither 
he,  nor  any  one  assuming  to  r^resent  his 
firm,  took  any  step  towards  the  repudiation 
of  that  contract  until  October  10th,  13  days 
after  It  had  been  signed,  and  after  lie  had 
learned  that  he  could  have  done  better  by 
contracting  with  Jahncke;  and  the  step  then 
taken  was  the  writing  of  the  letter  by  Dr. 
Pratt,  after  which  toUowed  the  correspoiTd- 
ence  already  given. 

The  relations  between  Dr.  Pratt  and  Cbas. 
F.  Cullom  ft  Co.  are  shown  to  have  been  as 
follows: 

Pratt  bad  agreed  to  provide  the  bond,  In 
the  som  oC  f05,000,  which  Cullom  &  Co.  were 
required  to  furnish  in  order  to  secure  the 
execution  of  thefa*  contract  with  the-  drainage 
commission.  He  had  also  agreed  to  advance 
?15,000,  with  which  to  Miable  Oullom  &  Co. 
to  carry  on  the  work  contemplated  by  that 
contract,  and  he  was  to  receive  one-half  of 
the  profits  to  be  received  therefrom.  He  pro- 
vided the  bond,  and  np  to  ttie  date  of  the 
trial  had  advanced  over  ^.000,  and  was 
still  making  advances.  As  neither  Chas.  F. 
nor  Benjamin  L.  Cnllom,  who  are  said  to 
compose  the  firm  of  Cullom  &  Co.,  appear  to 
have  bad  means,  Pratt,  of  course,  stood  to 
lose  the  amount  advanced  by  him,  together 
with  any  amount  for  which  Cullom  &  Co. 
might  be  liable  on  the  bond  which  he  had 
guarantied,  unless  the  whole  should  be  made 
good  by  the  earnings  under  the  contract 
As  between  him  and  Oullom  &  Co.,  however, 
the  latter  were  to  be  liable  for  any  losses 
that  might  be  sustained,  and  the  machinery 
and  appliances  used  by  them,  as  also  the 
money  which  under  the  contract  was  to  be 
held  In  reserve  by  the  drainage  commission, 
were  pledged  to  secure  theh:  obligation  in 
that  respect.  It  does  not  appear  that  Pratt 
iield  himself  out  as  a  partner,  or  that  he  was 
so  held  out,  to  bis  knowledge,  or  that,  ex- 
cept in  the  matter  now  under  consideration, 
lie  has  ever  actively  intermeddled,  as  one 
having  aothorlty,  in  the  management  of  the 
bnsinesa.  On  the  ■  contrary.  It  Is  in  evidence 
that  persons  who  were  about  to  enter  Into 
contracts  with  Oullom  &  Co,  frequently.  If 
Aot  usually,  applied  to  Pratt,  as  the  party 
who'Was  understood  to  be  aiding  or  backing 
that  flrhi  iFrom  the  outside,  to  be  gnarantled 
the  payments  to'  be  made  to  them  under  such 
contracts;  and  it  seems  to  be  reasonably  cer- 
tain that  the  plaintUf  made  auch  an  applica- 


tion before  the  signing  of  the  contract  hete 
in  question,  ^ther  with  reference  thereto^  or 
with  reference  to  a  proposed  contract  tta 
foment,  and  that  Pratt  emphatically  refused 
to  comply  with  his  request  The  plaintiff 
and  Crusel  testify  that  Cnllom  stated  tiiat 
Pratt  was  his  partner,  and  It  is  not  unlikely 
that  he  did,  but  in  his  testimony  he  denies 
that  such  was  the  case;  and  Pratt  also,  stat- 
ing what  his  relations  with  Cullom  &  Co. 
were,  testifies  t^at  he  did  not  consider  him- 
self a  partner. 

The  evidence  falls  to  show  how  much  sand 
had  been  used  by  Cullom  ft  Co.  up  to  the 
date  of  the  filing  of  this  salt.  The  defend- 
ants, through  their  counsel,  objected  to  the 
Introduction  of  proof  as  to  the  sand  so  used 
after  that  date,  and,  the  objection  having 
been  oTermled,  the  point  waa  reserved. 

Opinion. 

The  objections  to  the  introduction  of  evi- 
dence In  support  of  the  allegations  of  the 
amended  answer  were  well  taken,  and  should 
have  been  sustained.  The  defendant  Ghaa. 
F.  Cullom,  acting  for  Chas.  F.  Cnllom  ft  Co., 
having  entered  Into  a  contract  In  writing 
with  a  man  whom  he  knew  to  be  Irwin  Jami- 
son, and  who,  by  the  terms  of  the  written 
instrument  signed  by  both  parties,  professed 
to  be  acting  for  himself,  and  neither  men- 
tioned nor  alluded  to  any  one  else,  cannot 
now  be  permitted  to  show  tliat  he  thought 
that  Jamison  was  representing  Jahncke,  and 
that  the  contract  was  therefore  made  with 
Jahncke,  and  not  with  Jamison.  And  equal- 
ly untenable  Is  the  position  of  the  defendants 
with  regard  to  the  defense  and  proof  of  fraud. 

By  the  answer  first  filed,  the  making  of 
the  contract  was  specifically  admitted,  and 
the  defendant  Cullom  tendered  no  other  Is- 
sues than  that  Dr.  Pratt  was  not  a  member 
of  the  firm,  and  (by  the  general  denial)  that 
Cullom  &  Co.  had  been  guilty  of  no  default 
and  the  plaintiff  had  sustained  no  damage. 
It  is  too  plain  for  discussion  that  the  amend- 
ed answer,  ailing  that  the  contract  the  ex- 
ecution of  which  bad  thus  been  admitted 
without  qualification.  Is  voidable,  because  su- 
perinduced by  fraud  and  misrepresentation, 
changed  the  substance  of  the  defense,  and 
substituted  a  new  issue  in  place  of  those 
originally  presented.  And  this  is  inadmis- 
sible. Code  Prac.  arts.  419.  420;  Alrnt  v. 
Bayon,  4  Mart  (N.  S.)  616;  SHlley  v.  StlUey. 
20  La.  Ann.  55;  Case,  Receiver,  v.  Watson, 
22  lA.  Ann.  S5l;  King  t.  Gantt  et  aL,  33 
La.  Ann.  1148. 

Upon  the  other  hand,  the  evidence  In  the 
record  conclusively  negatives  tlie  idea  that 
Dr.  Pratt  intended  to  become  a  partner  vplth 
Chas.  F.  Cullom  ft  Co.,  and  It  affirmatively 
shows  that,  as  between  himself  and  the 
members  of  that  firm,  he  did  not'  become  a 
partner.  It  also  shows  that  he  did  not,  un- 
der such  circumstances  as  could  have  led  the 
plaintiff  Into  maklioc  the  contract  Im  ques- 
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tlon,  aaniiM  Uie  administration  of  the  affaln 
of  tlw  firm,  or  hold  ot  knowingly  allow  Urn- 
self  to  be       oat  as  a  partner. 

Beyond  this,  it  la  Indisputable  i3iat  the 
firm  of  Ghas.  T.  Onllom  &  Co.  la  an  "ordi- 
nary partnorsbip,'*  concanins  the  members 
of  whl^  the  CiTll  Code,  among  other  thlnci^ 
proTldes  that: 

"Art  2872.  Ordinary  partners  are  not 
boond  in  soUdo  for  the  debts  of  the  partner- 
ship, and  no  one  of  them  can  bind  hla  partK 
nen  nnless  they  have  given  hUn  power  to 
do  ao  ^ther  speclaUy  w  by  the  articles  of 
partnership." 

And  this  eonrt  has  said:  "When  the  eo- 
partners  In  an  ordinary  partnership  deny 
that  they  are  liable  for  a  contract  made  If 
one  of  them,  the  creditor  who  seAs  to  hold 
them  responsible  nndw  it  must  prove  one  ot 
two  thloga— either  that  the  contract  was  au- 
thorized by  them,  or  that  It  inured  to  their 
benefit  In  this  we  cannot  see  any  great 
hardship.  It  is  the  duty  of  every  one  who 
deala  with  a  member  of  an  ordinary  partno- 
ship  who  sbowa  no  authority  to  Idnd  bis  co- 
partner to  know,  at  his  peril,  that  the  trana- 
actlon'ls  to  Inure  to  the  benefit  of  the  partner- 
ship. A  different  construction  appears  to 
us  contrary  to  the  aplrlt  and  letter  of  the 
afore-qooted  provlstona  of  our  Code,  as  well 
as  to  onr  uniform  adjudications  <m  the  sub- 
ject Slocnm  T.  Sibley,  6  Mart  <a  S.)  6S1; 
Louisiana  Bank  v.  Kenner's  Succession,  1 
La.  890;  Beynolds  v.  Swain,  13  la.  107; 
ICcGefaee  UcCord,  14  La.  864;  and  Der- 
Ugny  T.  Mondelll.  IS  La.  496."  Dumartralt 
Adm'r,  et  aL,  V.  Oay  et  al.,  1  Bob.  64.  See, 
also,  Hamilton  et  aL  t.  Hodgea  et  aL,  80  La. 
Ann.  1282. 

To  the  conditions;  aa  thus  stated,  nnder 
which  a  creditor  may  recova  fMm  an  oiv 
dinar/  partner  upon  a  contract  mads  by  an- 
other partner,  it  may  be  added  that  If  one 
partner  allows  another  to  represent  him,  and 
ratifies  his  acts,  so  as  to  lead  those  with 
whom  he  deals  to  beUeve  that  he  is  authtffla- 
ed  for  the  purposes  of  a  particular  transac- 
tion, he  may  estop  himself  to  deny  the  ao- 
thorlty. 

Under  the  lav  and  Jiulsprudence,  then, 
and  in  view  of  the  fact  that  no  effort  has 
been  made  to  show  that  Fratt  authorized 
Cullom  ft  Co.  to  btod  him  by  the  contract 
with  the '  pkiintlff,  and  that,  theirs  having 
been  an  ordinary  partnership,  they  could  not 
have  so  bound  him  without  such  authority, 
even  though  he  bad  been  one  of  their  part- 
ners, It  seems  useless  to  pursue  this  branch 
of  the  inquiry. 

die  only  remaining  question  which  pre- 
sents Itself  Id  tbls  connection  is,  did  Dr. 
Pratt  make  himself  liable  on  plaintiff's  con- 
tract with  Cullom  ft  Co.  by  andertaklng  to 
repncUnte  It?  And  this  question  must  be 
answered  In  the  negative.  If  he  had  been 
the  partner  of  Cullom  &  Co.,  be  would  have 
had  the  right  to  repudiate  the  contract  In 
ao  far'  as  It  might  have  been  thought  to  Im- 


pose any  UablUty  on  Um.  because  be  had 
mat  authorised  it  and  bad  derived  no  advan- 
tage from  it.  As  he  was  not  a  partner,  he 
had  DO  right  to  intermeddle  in  the  matter, 
except  as  between  himself  and  Cullom  ft 
Co.,  and  the  contract  was  not  anthwitatlv^ 
repodlated  until  action  to  that  effect  waa 
taken  by  Chas.  F.  CuUom,  acting  for  and  in 
the  name  of  his  firm. 

As  appears  from  the  statement  which  pre; 
cedes  this  opinion,  this  suit  waa  filed  June 
28,  1900.  The  measure  of  damages  upon 
which  the  plaintiff  relies  Is  the  difference  be- 
tween the  price  at  which  Cmsel  had  agreed 
to  fumisb  the  sand  required,  and  the  price 
which  Cullom  ft  Co.  had  agreed  to  pay  tor 
the  same.  The  total  amount  claimed  la 
predicated  upon  the  allegation  that  Cullom 
ft  Co.  had  used  80,000  cubic  yards  of  sand, 
which  they  ought  to  have  taken  from  plain- 
tiff, up  to  the  date  of  the  bringing  of  tbe 
ault;  but  it  is  not  shown  how  mndi  sand 
bad  In  fact  been  used  up  to  that  date,  Oough, 
by  evidence  Introduced  over  the  (Ejection  of 
defendants'  counsel,  tbe  total  quantity  used 
up  to  the  month  of  Octobor,  1900,  la  estab- 
lished. 

The  objection  Interpoaed  by  the  deffendf 
ants'  counad  was  well  taken,  since,  quoad 
tbe  sand  which  Cullom  ft  Co.  might  or  might 
not  have  required  in  the  future,  tbe  plaintiff 
had  no  standing  In  court  by  virtue  of  tbe  pe- 
tition, and  he  did  not  at  any  time  ask  to 
amend  his  pleadings. 

Under  these  drcnmstances.  and  Altbou^ 
a  case  Is  otherwise  made  out  against  Chas. 
F.  Cullom,  and  possibly  against  Chas.  F. 
Cullom  ft  Co..  the  ];ilaintlfl  can  take  nothing 
by  thla  action. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed  In  so  far  as  It  rejects  the  demand 
of  the  plaintiff  against  George  K.  Pratt  and 
that  it  be  annulled,  avoided,  and  set  aside 
In  so  far  as  It  finally  rejects  the  demand  of 
tbe  plaintiff  against  Chas.  F.  Cullom  and 
Chas.  F.  Cullom  ft  Co.,  and  that  thore  now 
be  Judgment  rejecting  said  demand  as 
against  Chas.  F.  Cullom  and  Chas.  F.  Cul- 
lom &  Co.  aa  in  case  of  nonsuit;  said  parties 
last  mentioned  to  pay  tbe  costs  of  the  appeaL 


(lULa.  ni) 

No.  14.450. 

P.  ft  H.  H.  TOUREB  v.  TICK8BUB0. 

8.  ft  P.  R.  CO.  MAHLEN  ft  TATTBK  v. 

SAMB.   BERN9TBIN  BROS.  v.  SAMS. 
(Supreme  Coort  of  IxmiBiaDa.  Jane  22,  1D03.I 

RAILROADS  —  RIGHT  OF  WAT  —  POSSBSSION — 
PRESUMPTIONS^  UDICIAL  NOTICE 
— TBLBQRAPH  LINES. 

1.  Where  a  railroad  makes  a  cot  throngh  a 
hUl  to  pass,  and  tbtfeaft^  mnB  throe^  the 
cat,  the  presaiDpti<Hi  after  SO  veara  la  that  it 
origiiially  took  posseasion  ot  aU  the  apace  o& 
cnpled  by  the  cut,  and  thereafter  contuined  la 
possession  of  tfte  entire  spaoe  so  taken. 

2.  This  possession,  howercr.  Is  restricted  to 
uie  que  oeen^ad  by  As  ongInal~^e«saTat 
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and  does  not  widen  with  the  enlargement  of  the 
excavation  by  the  gradual  washing  lu  vt  the 

sides  in  the  course  oC  time. 

3.  The  limits  of  the  original  excavation  having 
become  uncertain,  the  task  of  the  court  must 
be  to  fix  them  as  best  can  be  done  under  the 
evidence. 

4.  The  fact  that  a  telegraph  line  Is  indis- 
pensable to  the  Iteration  o£  a  roilwav,  and 
that  iu  this  country  snch  telegraph  usually  con- 
sists of  wires  strung  on  posts  set  apright  along- 
side of  the  railroad,  may  be  taken  judicial  no- 
tice of;  but  the  space  required  for  the  repair 
of  such  a  telegraph  is  not  a  matter  of  snch  gen- 
eral and  common  knowledge  that  judicial  notice 
may  be  taken  of  it. 

(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Appeal,  Flrat  Cfr^ 
cult. 

Separate  actions  by  P.  &  H.  H.  Yoiiree, 
by  Mahlen  &  Vatter,  and  by  Bematelii  Bros. 
agaiDBt  the  Vlcksbarg,  Shreveport  ft  Pacidc 
Ballroad  Company.  Judgment  for  defend- 
ant was  affirmed  by  the  Court  of  Appeal, 
and  plaintiffs  apply  for  certiorari  or  writ  of 
review.  Judgments  reversed. 

J.  Henry  Shepherd,  for  appUcanta.  WU- 
Uam  Henry  Wis^  for  respondent 

PBOVOSTT,  J.  The  defendant's  railroad 
passes  alongside  the  lots  of  the  plaintiffs  la 
the  dty  of  Shreveport.  The  place  is  a  bill, 
with  a  cut  for  tbo  roadway,  the  sides  of  the 
cut  sloping  as  usual.  The  defendant  was  In 
the  act  of  erecting  a  fence  on  the  edge  of 
the-  bank  on  the  top  of  the  cat,  when  the 
plalntUh  brought  the  present  suits,  claiming 
the  land  up  to  the  Une  In  the  center  of  the 
railroad  track,  and  enjoining  the  erection  of 
the  fence.  The  three  cases  Inrolre  the  same 
issue,  and  have  been  cAnsolldated  for  Mai. 
The  titles  of  the  plaintiffs  call  for  the  cen- 
ter of  the  railroad  as  a  boundary.  Defend- 
ant claims  no  otiier  title  than  such  as  It  and 
11b  autiiors  may  have  acquired  by  the  pre* 
scrlptlons  of  1,  10,  and  30  years. 

D^ndant  acquired  by  pnrchase  more  than 
10  years  btfore  the  suit,  and  has  had  the 
same  extent  of  possession  that  its  authors 
had.  The  road  was  constructed  In  18B6,  and 
has  beai  In  operation  continuously  ever 
since,  except  for  a  short  time  during  the 
war,  when  the  rails  were  taken  up  to  be 
used  m  making  a  gunboat  It  may  be  well 
to  mention  that  at  the  time  the  toad  was 
constructed,  and  the  excavation  in  question 
made,  the  owner  of  the  land  was  living  in 
Shreveport  but  whether  on  the  property  in 
question,  or  not  the  evidence  does  not  show; 
and  it  may  be  well  to  mention  also  that 
apart  from  this  fiict  of  the  ovner  of  the 
land  having  been  present  the  circumstances 
under  which  the  railroad  began  its  occu- 
pancy are  not  shown. 

.  Thwe.fan  be  nq  question  that  the  railroad 
has  acquired  by  prescription  np  to  the 
tent  of  Its  possesnlon.  What  that  extent  has 
been.  Is  the  sole  question  In  the  case.  A 
fair  way  to  get  at  It  would  be,  U  seems  to 
us,  t6  restore  mentally  .the  original  condi- 
tion ai  things,  and  lhqiAr6  bow  much  the 


railroad  would  have  had  to  exinropriate  and 
pay  for  In  order  to  get  a  passage  through 
this  hilL  Presumably,  it  has  kept  all  that 
It  originally  took  possession  of  and  excavat- 
ed; and,  presumably.  It  took  possession  of 
as  much  as  It  would  have  had  to  expropriate 
and  pay  for  if  It  had  proceeded  by  expropri- 
atlon.  Now,  since  It  could  not  lutve  pretend- 
ed to  the  right  of  excavating  the  land  of 
the  abutting  proprietor.  It  would  have  had 
to  expropriate  and  pay  for  the  full  extent 
of  the  space  required  for  the  excavation. 
The  evidence  ^ows,  and  It  is  a  matter  of 
common  observation,  tlmt  snch  excavations 
are  nsually  made  with  sloping  sides;  and 
tbe  evidence  also  shows  that  a  drainage 
ditch  is  Indispensable  to  the  roadbed. 
Enough,  then,  had  to  be  taken  for  the  road- 
bed and  the  ditch  at  the  bottom  of  the  cut 
and  for  allowing  a  slope  to  the  sides;  and. 
In  the  absence  of  proof  of  Hie  contrary,  the 
presumption  Is  that  that  much  was  taken, 
and  has  from  that  time  been  actnally  occu- 
pied. 

The  rule  by  whldb  the  extent  of  a  rail- 
road's  user  on  level  ground  Is  measnred  Is 
not  a  Procrustean  law,  to  which  all  cases 
must  conform,  regardless  of  their  modifying 
circumstances.  On  level  ground  tbe  railroad 
has  actual  need  for,  and  presumably  has 
originally  actually  taken  or  been  deeded, 
only  enough  space  for  its  roadbed,  ditch,  and 
telegraph;  but  it  has  need  of  more  tlmn  this 
in  passing  through  a  hill  of  a  formation  such 
as  would  be  liable  to  cramble  or  care  in 
If  the  iTOlls  of  the  cot  were  made  perpendic- 
ular. For  passing  through  snch  a  hUI  It 
must  have  at  least  as  much  more  space  as 
wUl  afford  room  for  a  masonry  wall  or  other 
artificial  suj^ort  for  the  eddes  of  the  cut; 
and  since  in  this  country  It  is  not  customary 
to  provide  tills  artifice  support,  but  to  ob- 
tain the  same  result  by  allowing  a  sAope  to 
the  side  of  the  excavation,  tbe  user  must  be 
held  to  Include  the  space  required  tor  this 
slope.  That  the  extent  of  a  railroad's  user 
is  not  restricted  to  the  pedis  possessio,  but 
depends  upon  the  circumstances  of  the  case, 
see  EUIott  on  Ballroads,  |  918.  It  stands 
to  reason  that  a  railroad  making  and  uting 
a  cut  through  a  hill  for  the  passage  of  its 
road  does  not  take  possession  of  and  use 
only  the  bottom  of  the-  cut  but  the  entire 
cut;  that  Is,  including  the  sides.  It  could 
be  otherwise  only  if  the  sides  of  a  hole  In 
the  ground  were  no  part  of  the  hole. 

The.  trouble  Is,  howevw,  In  this  case,  that 
in  the  course  of  time  the  sides  of  the  cut 
have  washed  in,  and  that  it  is  now  impossi- 
ble to  tell  vrlth  certainty  what  was  tbe  orig- 
inal limit  We  think  that  under  these  cir- 
cumstances the  task  of  the  court  muflit  be  to 
ascertain  this  limit  as  best  can  be  done  from 
the  evidence,  and  that  nece^rlly  the  work 
must  be  one  of  approximation  only. 

Onr  Brothers  of  the  Court  of  Appeal  got 
over  the  difficulty  hy  allowing  sufficient 
space  foi^  a  ditch,  as  under 
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were  Jnstifled  In  doing,  and  as  the  dlBtrlct 
judge  bad  done,  and  tben  adopted  the  tele- 
graph line,  together  with  three  feet  beyond, 
as  a  limit;  the  three  feet  being  allowed  at 
elbow  room  for  the  repair  of  the  telegraph. 
It  may  be  that  thla  adoption  of  the  telegraph 
line  as  a  limit,  with  allowance  of  some  el- 
bow room  for  repair,  will  prove  to  be  the 
only  practical  aolutlon  of  the  case,  bat  we 
are  not  satisfied  as  yet  that  such  is  the  fact. 
The  testimony  bearing  on  the  extent  of  the 
jDcrease  in  the  width  of  the  cnt  Is  bo  scant 
that  we  are  led  to  suspect  that  the  ascer- 
tainment of  the  limit  of  the  original  cnt  was 
not  considered  to  be  the  important  point  In 
the  case,  and  that  all  available  evidence  on 
the  subject  has  not  yet  been  produced.  At 
any  rate,  we  think  that  in  the  interest  of 
Justice  the  case  should  be  remanded  to  af- 
ford the  parties  another  opportunity  to  pro- 
duce evidence  on  this  point,  if  any  Is  avail- 
able; and,  besides,  the  present  record  Is  too 
Jejune  In  respect  to  the  date  of  the  erection 
of  this  telegraph,  and  also  in  respect  to  its 
exact  location,  to  permit  of  our.  as  yet, 
adopting  this  line  as  a  basis  for  Judgment. 
We  agree  with  our  Brothers  of  the  Court  of 
Appeal,  however,  that  the  conrt  may  take 
Judicial  notice  of  the  fact  that  a  telegraph  is 
necessary  for  the  operation  of  a  railroad 
(Stnte  T.  Indiana,  etc..  Railroad  Co.,  133  Ind. 
69.  82  N.  B.  817,  18  L.  B.  A.  502),  and  that 
the  telegraph  of  a  railroad  usually  consists 
of  wires  strung  on  posts  set  upright  in  the 
ground  alongside  of  the  road.  The  matter  is 
one  of  general  and  common  knowledge;  and 
that  courts  may  take  Judicial  notice  of  mat- 
ten  of  general  and  common  knowledge,  see 
Am.  ft  Bng.  Bncy.  (2d  Ed.)  vol.  17,  p.  895; 
Jones  on  Bvldence,  U  129,  133.  But  we  do 
not  agree  with  our  Broths  that  like  Judi- 
cial notice  may  be  taken  of  the  space  re- 
quired for  the  repair  of  such  a  telegraph. 
This  appears  to  be  a  matter  for  expert  tes- 
timony. We  find  that  we  onrselveB  have  no 
idea  of  what  this  space  jshould  be.  We  also 
agree  that  tbe  possession  of  the  railroad  Is 
restricted  to  the  original  cut,  and  haa  not 
followed  the  widening  of  the  cut.  Note  to 
Am.  ft  Eng.  Ency.  ot  L.  (lat  Ed.)  voL  19,  p. 

ao. 

Tbe  Injunction  will  have  to  be  maintained 
or '  dlssfdved  accordingly  as  the  line  upon 
wbicb  defendant  was  proposing  to  locate  Its 
fence  shall  fall  within  or  without  the  limit 
to  be  fixed  according  to  tbe  views  expressed 
In  tbts  fqilnUm. 

One  of  tbe  platntUfa  testifies  that  eli^t  or 
tan  years  beftwe  the  Institution  of  this  suit 
be  objected  to  the  wdrkmra  of  defNidant 
widening  or  cleaning  ont  the  ditch  at  the 
base  of  the  slope,  and  that  the  wcffkmen  de- 
sisted; and  each  of  the  other  plaintiffs  tes- 
tifies tbat  about  a  year  before  the  Institution 
of  tbe  suit  be  In  a  like  manner  objected  to 
tbe  wOTkmen  of  dtfoidant  taking  earth  on 
tbe  side  of  the  embankment,  and  that  the 
VM^en  desired.  Tbe  case  'iras  not  fully 


argued  before  us  on  the  side  of  plaintiffs,  the 
only  argument  being  that  contained  in  the 
petition  In  which  tbe  writ  Is  applied  for; 
hence  we  do  not  know  poaltively  wbether 
these  acts  of  disturbance  to  the  defendant's 
possession  have  been  proved  merely  as  part 
of  the  facts  and  circumstances  of  tbe  case, 
to  be  taken  Into  consideration  in  Judging 
of  tbe  possession,  or  as  constituting  an  oust- 
er of  the  possession  wbicb  for  more  than 
30  years  the  defendant  and  Its  authors  had 
been  having.  In  the  former  connection  this 
evidence  has  had  due  consideration,  and  has 
been  allowed  all  the  Influence  it  is  entitled 
to.  If,  however.  It  has  been  offered  to  show 
an  ouster  of  the  30-years  possession  of  the 
defendant  It  clearly  falls  of  tbe  purpose. 
After  30  years'  posBessIon,  defendant  could 
not  be  ousted  by  mere  sporadic  Interferences 
of  this  kind,  nor  by  anything  short  of  a  sujt 
or  of  an  adverse  exclusive  possession  for  the 
prescriptive  period.  Besides,  while  the  Infer- 
ence would  be  that  these  workmen  desisted 
by  direction  of  the  railroad  authorities,  the 
fact  is  not  shown  positively. 

There  is  also  evidence  to  the  effect  that  a 
Mr.  Ford,  whose  relations  to  tbe  defendant 
company  are  not  defined,  but  who  was  pro- 
fessing to  act  for  the  defendant  company, 
about  a  year  before  tbe  institution  of  tbe 
suit,  offered  to  buy  from  the  plaintiffs  40 
feet,  starting  from  the  center  of  the  track. 
Here  ftgaln  we  have  to  confess  our  Incerti- 
tude of  the  purpose  for  which  the  evidence  Is 
offered.  If  to  show  a  renuoclatlon  or  waiver 
by  defendant  of  rights  theretofore  acquired 
by  prescription  or  otherwise.  It  falls  of  the 
purpose,  for  the  reasons  that  nothing  shows 
Mr.  Ford  bad  authority  to  renounce  or  waive 
the  acquired  rights  of  the  defendant  com- 
pany. If  for  the  purirose  of  impeaching  the 
asserted  jmssesslon  of  defendant.  It  cannot, 
under  tbe  peculiar  conditions  of  the  case, 
carry  much  wdght  This  agent  of  the  de- 
fendant did  not  know  then  any  more  than 
he  knows  now,  or  than  this  court  knows  after 
reading  tbe  evidence,  what,  exactly,  Is  tbe 
limit  of  the  railroad's  possession;  and  there- 
fore any  admissions  of  his  on  the  subject. 
,  unless  authorized  by  his  principal,  and  in- 
tended to  operate  as  a  renunciation,  are  not 
determinative  of  anything.  The  case  is  one 
where  a  line  once  well  defined  has  become 
uncertain  in  the  course  of  time  by  the  grad- 
ual operation  of  Insidious  agencies.  How 
should  this  agent  or  tbe  railroad  itself  know 
more  about  this  line  than  anybody  else,  un- 
less, Indeed,  that  defendant  has.  access  to 
tbe  original  surveys,  which  Is  not  pretend- 
edT  Besides,  there  is  evidence  that  the  rail- 
toad  was  deslrons  of  laying  another  track, 
for  which  some  space  beyond  that  claimed 
tn  this  suit  was  needed,  and  that  tbe  40  feet 
would  have  given  this  additional  space. 
Uoreover,  tiie  desire  to  put  an  end  to  the 
uncertainty  that  has  led  to  the  present  law- 
suit would  Itself  have  alforded  an  ample  mo- 
tive for  such  an  offeb 
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It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgments  oC  the  Court  of 
Appeal  and  of  the  district  court  be  set  aside, 
and  that  the  cnse  be  remanded  for  further 
trial  in  accordance  with  the  Tiews  herein  ex- 
pressed; the  plaintiffs  to  pay  the  costs  of 
the  Goort  of  Appeal,  and  the  defendant  to  pay 
the  costs  of  this  court;  the  costs  of  the  dis- 
trict court  to  await  Uie  detrarmlnatlon  of  tbe 
controversy. 

(UO  La.  797) 

No.  14,487. 
PATTBRSON  T.  NEW  ORLEANS  &  0. 

LIGHT  ft  POWER  CO.  et  aL« 
(Sivreme  Court  of  Louisiaaa.   Feb.  16,  190B.) 

OARRIBRS-INJXniT  TO  PASSENOBR^FUNITIVa 

DAMAGES. 

1.  Plaintiff  sues  for  damajree  for  persoual  in- 
juries sustained  whilst  a  passenger  in  a  street 
car,  which,  through  the  negligence  of  its  serr- 
anta,  was  collided  with  by  a  car  belonging  to 
the  defendant.  The  plaintiff  and  the  medical 
exi)ertB  sworn  on  his  behalf  testifjr  that  the  in- 
juries BO  received  have  resulted  la  partial  pa- 
ralysis. Upon  the  other  hand,  medical  experts 
called  ou  behalf  of  the  defendant,  whilst  con- 
ceding that  the  plaintiif  is  not  resp(Hislble  for 
his  condition,  and  also  conceding  the  possibility 
that  such  a  condition  may  have  resiuted  from 
the  causes  to  which  the  plaintiff  attributes  it, 
propouad  the  theorr  that  he  is  suffering  from 
"railway  spine" ;  that  Is,  that  he  is  the  victim 
of  his  imagination,  and  believeB  that  he  Is  pan- 
lysed,  whereas  he  is,  in  fact,  affected  by  no 
Miysical  ailment  As  it  does  not  appear  that  he 
18  anv  more  liliely  to  get  well  in  the  one  case 
than  In  the  other,  and  as.  In  neither  case,  is  he 
responrible  for  his  couditioa,  It  la  not  clear  that 
it  would  malie  any  difference,  for  the  purposes 
of  the  present  claim,  whether  he  is  really  para- 
lyzed or  is  merely  lahwing  under  a  fixed  belief 
to  that  effect.  Considering  the  whole  evidence, 
however,  the  conclusion  is  reached  that  the  de- 
fendant's theory  Is  not  sustained. 

2.  The  actual  wrongdoers,  1.  e.,  those  In 
charge  of  the  ct^dlng  car,  having  been  pros- 
ecuted criminally,  and,  no  doubt,  punished  if 
they  deserved  It,  there  is  no  sufflaent  reason 
for  awarding  pnnitory  damages  against  the  de- 
fendant, who  Is  only  consequentially  liable,  as 
the  principal  is  liable  for  the  acta  i»  his  agent. 

-(Syllahus  by  the  Court) 
Appeal  from  CItII  District  Court,  Parish  of 
Orleans;  Walter  B.  Sommerrllle,  Judge. 

Action  by  Alonzo  Patterson  against  the 
New  Orleans  &  Carrollton  Railroad,  Light 
&  Power  Company  and  the  New  Orleans 
City  Railroad  Company.  Judgment  for  plain- 
tiff against  tbe  New  Orleans  City  Railroad 
Company  and  It  appeals.  Alflrmed. 

Robert  John  Moloney,  for  plalntiCT.  Den6- 
gre,  Blair  &  Den&gre  and  Victor  Leovy,  for 
defendant  New  Orleans  City  B.  Go. 

Statement  of  tbe  Case. 

MONROE,  J.  Plaintiff  brought  suit  against 
ihe  New  Orleans  City  Railroad  Company  and 
me  New  Orleans  &  Carrollton  Railroad,  Light 
A  Power  Company  for  the  recovery  of  dam- 
ages for  personal  Injury  alleged  to  have  been 
sustained  by  him  whilst  traveling  as  a  pas- 
lencer  In  a  car  belonging  to  the  company 
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last  named,  and  aa  a  resnlt  of  a  collision  be- 
tween that  car  and  a  car  belonging  to  the 
other  company.  There  was  a  motion  for  sev- 
erance, which  was  granted.  The  case  as  to 
the  New  Orleans  City  Railroad  Company  was 
tried  withont  a  Jury,  and  the  matter  comes 
before  this  court  on  an  appeal  taken  by  tbe 
defendant  company  from  a  Judgment  against 
It  for  H.000. 

The  facts  as  they  appear  from  tbe  recwd 
are  aa  follows: 

Between  12  and  1  o'clock  on  tbe  morning 
of  November  21,  1901,  the  plaintiff  took  a 
Jackson  avenue  car  for  tbe  purpose  of  going 
home.  When  the  car  reached  Prytanla  street, 
the  motone^  stored  it  before  attemptlug 
to  cross  defendant's  double  track  railway 
which  is  laid  upon  that  street,  and  then,  see- 
lug  a  Prytanla  street  car  approaching  from 
uptown,  but  at  such  a  distance  that  it  might 
under  ordinary  conditions  have  been  stopped 
in  time  to  avoid  a  collision,  he  started  to  cross 
the  Prytanla  street  tracks.  Before  this  had 
been  accomplished,  however,  he  realized  that 
the  approaching  car  was  moTlng  at  Tery  high 
speed,  that  no  effort  was  being  made  to  s^ 
it,  and  that  he  was  tn  danger  of  being  run 
Into.  He  thereupon  applied  all  the  power  at 
his  command  with  a  view  of  getting  out  of 
the  way,  but  was  unsuccessful,  and  his  car 
was  struck  by  the  other,  at  a  point  near  the 
rear  end,  with  such  violence  Ibat  it  was  turn- 
ed almost  end  for  end,  whilst  the  colliding 
car  was  derailed,  and  finally  stopped  against 
or  near  a  post  at  tbe  lower  river  comer  of 
Jackson  avenue  and  Prytanla  street  There 
were  several  passengers  In  the  car  with  the 
plaintiff,  and  most,  If  not  all,  of  them  were 
injured.  'The  acddent  resulted  from  tbe  fail- 
ure of  the  motoneer  of  the  Prytanla  street 
car  to  apply  his  brakes,  which  In  turn  was 
attributable  to  the  fact  tbat  he  and  the  con- 
ductor had  had  40  minutes  off  Just  before 
starting  on  their  downtown  trip,  and  bad 
utilized  tbe  time  by  getting  themselves  under 
tbe  influence  of  Ugoor,  and,  having  started 
four  minutes  late,  were  running  the  car  at 
very  high  speed,  i;>robabIy  vrlth  a  view  of 
making  up  the  lost  time,  but  otherwise  with- 
out regard  to  consequences.  In  tbla  connec- 
tion it  may  be  said  that  the  defendant's  su- 
perintendent, Interrogated  upon  the  subject, 
testified  that  tbe  motoneer  had  been  employed 
by  the  company  for  more  than  a  year,  tbat 
the  conductor  had  been  previously  employed, 
and,  having  resigned,  had  been  re-employed, 
and  tbat  both  men  had  good  records.  It  also 
appears  that  when  they  were  assigned  to 
duty  on  the  night  of  the  accident  ttiey  were  in 
fit  condition,  and  that  tbe  watchman  at  the- 
station,  who  was  tbe  only  person  who  seems 
to  have  observed  them  when,  late  at  night 
they  started  out  on  the  trip  In  question,  did 
not  discover  ttiat  they  were  then  unfit  for 
duty. 

Returning  to  the  plabitlff:  He  was  seated 
In  the  Jackson  avenue  car  when  the  Prytsuala 
rtreet  car  ran  into  Jt^^  S?^^^^ 
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coUMon  was  thrown  from  his  teat,  momen- 
tarily dazed,  and  Bostalned  Injuries  which  win 
be  mentioited  a  little  later.  After  tbe  acci- 
dent be  got  on  Ilia  feet,  and  went  Into  a  drag 
at/an  at  the  etamt  to  get  eome  Unlmentt  but 
failed  to  get  It  He  then  waited  nntU  the 
4!8r  In  wtaidi  he  had  been  rldtog  .was  repla- 
ced on  the  trade,  but  was  unable  In  the 
meanwhile  to  render  anj  aaslatance,  though 
requested  to  do  eo,  to  other  passengen  who 
bad  been  Injured. 

When  the  car  wai  rea^  to  resume  tts  Jonr- 
he  got  In,  and  was  csrried  to  his  orig- 
inal destination,  a  distance  of  some  six  or 
seven  stjnares,  from  which  point  he  attempt- 
-  «d  to  reach  his  home,  about  a  square  and  a 
half  away,  by  holding  on  with  both  hands  to 
the  honaes  along  the  banquette.  He  was  ac> 
■onniHinied  by  a  neighbor  who  had  been  In  the 
«ar  with  him,  and  who  had  also  sustained 
some  injury,  and  they  testify  that  two  sail- 
CTB,  seeing  that  they  were  disabled,  came  to 
their  assistance  and  helped  them  to  get  home. 
The  plaintiff,  upen  readibig  home,  went  to 
bed,  and  had  his  wife  rub  him  with  llni- 
ment  which  tiiey  had  In  ti»  house,  and  at 
about  6  o'dodk  riw  went  after  tha  doctor,  but 
did  not  find  him,  and  te  did  not  get  then 
mtn  tlie  next  morning,  when  he  examined 
tke  plaintiff,  and  i^Tes  the  result  as  follows: 

*Va  had,  in  the  first  place,  as  the  most  ap- 
tanat  injuries  some  severe  bruises.  He 
vai  bruised  over  the  left  Bide  of  the  face; 
■a  Ucn«ld  tooth  was  knocked  imt;  the  left 
aboaUer  and  left  arm.  were  severely  bruised; 
there  were  some  severe  bruises  of  the  lower 
left  side,  over  the  left  eoatal  regions;  and 
41m  left  hip  was  c<»aidenibly  bruised  and 
palnfnl.  All  these  Injuries  as  im  Immediate 
remit  Be^es,  at  that  time,  there  was  evi- 
dence of  injury  to  the  spinal  colunUh-to  a 
«onsidaable  portion  oi  the  apinal  column— 
wbltib  showed  scnne  toidemess,  extending  In 
tbe  cervical  regions  from  the  lower  part  of 
tbe  neck  to  the  lower  lumbar  r^lons  of  the 
spinal  column." 

These  Injuries,  Ibe  doctor  testifies,  wer^ 
very  painful  at  the  tlm^  and  continued  to  be 
more  or  less  painful.  He  also  testifies  that 
some  three  weeks  later  there  was  develop^  ^ 
paralysis,  botb  sensory  and  motor,  "of  the 
left  arm  and  part  of  the  left  ttdgb,  and  also 
«f  the  right  lower  limb,  which  is"  (speaking 
4B  of  the  date  of  the  trial)  "almost  complete 
AS  to  motion  and  as  to  sensation."  He  for^ 
ther  testifies  that  "the  goieral  symptoms  In* 
Seated  concussion  of  tiie  spinal  column, 
vhlch  has,  lat»,  resulted  In  a  congestibn, 
And"  (as  he  believes)  "Inflammation  of  the 
qilnal  marrow";  and  that  the  plaintiff  alas 
Appeared  to  have  bem  severely  bruised  In 
the  abdomen,  which  stiowed  great  tenders 
jieas,  and  that  titiere  is  at  times  a  looseness 
of  the  bowels,  and  symptoms  of  a  dysentery 
condition,  tiie  passing  of  slime  and  blood, 
-wbich  has  continued  .from  tbe  b^ln^ing,  off 
And  on,  until  now. 

BeiniE  asked  whether  the  plaintiff's  inJuEfes 


are  permanent,  he  replies:  **I  could  not  an- 
swer positively  that  they  will  be  permanoit, 
but,  In  my  firm  conviction,  the  great  probabil- 
ity is  that  they  will  be  pomanent  I  should 
not  havs  said  absolutely  permanent,  but  they 
will  be  more  <a  less  permanent  I  know 
poeitlTely  there  will  be,  at  the  very  best  that 
can  be  expected  a  lower  nerve  tone,  or  lack 
of  nerve  tone  or  nerve  strength.  Thae  will 
be  a  weaker  muscular  condition,  and  there 
will  be  a  strong  UaUllty  to  the  return  of  this 
paralytic  condition  at  any  time,  for  differ- 
ent causes,  or  perhaps  without  apparent 
cause,  and  tiie  paralysis  might  b^  in  spite  of 
the  treatmeot,  permanent  I  won't  swear 
positively  that  it  will  be  permanent" 

nils  witness  Is  a  .graduate  of  the  Medical 
Oollege  of  the  University  of  Louisiana,  and 
has  been  ^ctidng  his  pnMCesslon  for  ovw 
22  years.  EEe  Is  the  regular  physician  of  tbe 
Serewmen'B  and  of  the  Longshoremen's  As- 
sodatlonB,  of  which  the  plaintiff  Is  a  member, 
and  In  that  capacity  had  attended  the  plain- 
tiff and  his  family  for  over  five  years  before 
the  accident,  and  he  continued  to  attend  him 
regularly  from  the  date  of  his  fint  visit  after 
the  accident  until  Ibe  day  of  tbe  trUtl  in  the 
lower  oourt  Being  asked  as  to  the  plain- 
tiff's  condition,  before  the  acddeat  be  an- 
swers: "Well,  as  his  physician,  I  always  ccm- 
stdered  blm  a  man  in  a  very  sound  condi- 
tion and  in  very  good  bealQL  He  was  an 
active,  strapping  young  man."  And  the  wit- 
ness Indignantly  denies  that  It  Is  posslUe 
that  the  injures  of  which  the  plataitlff  com- 
plains exist  only  in  his  Imagination. 

The  present  coroner  of  tiie  parish,  and  « 
fbrmer  assistant  coroner,  botb  physicians  In 
good  standing,  racamlned  the  platotiff  after 
the  trial  bad  begun,  and  they  are  of  opinion' 
that  his  Injuries  are  genuine,  and  possibly 
permanent  The  coroner  states,  and  he  is 
corroborated  b7  the  other  witness:  "I  found, 
from  the  shoaldw  to  almost  the  tip  of  tbe 
fingers,  evidencing  paralysis.  I  did  notice 
however,  that  he  could  make  use  of  the  tips 
of  his  fingers,  but  tbe  srm  Itadf  he  seemed 
to  have  little  use  of.  I  even  ajupected  that 
it  might  be  feigned,  and,  to  order  tbat  I 
might  not  be  la  errw  alxHit  it.  I  made  him 
shut  his  eyes,  and  struck  a  match  and  burn- 
ed bis  arm,  without  any  req^nse,  I  then 
pricked  his  arm,  caused  tbe  pin  to  remain 
Unbedded  in  the  Ussnes,  and  he  evidenced 
no  symptoms  of  feeling." 

He  also  testlfles  tbat  he  found,  t^  measure 
ment,  that  tbe  plalntiflTs  arm  and  left  cbOBt 
are  smaller,  by  half  or  three-quarters  of  an 
inch,  than  tbe  right  that  ttiere  is  a  .psrtlal 
paralysis  ct  the  right  leg,  and  a  sUi^t  abnw- 
mal  curvature  of  the  spbte,  evidently  result- 
ing from  flidnal  Injury. 

Two  other  physicians  testlfled  -on  belulf 
of  the  plaintiff,  and,  thongta  they  are  not  ex- 
perts in  the  treatment  of  diseases  of  the 
nervous  system,  they  appear  to  have  enter- 
tained no  doubt  as  to  the  reality  of  the  ooa 
4^^B     ^hlcb  he  complabva.     .  . 
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It  te'  imdletputed  ttmt  tlu  plaintUC,  before 
the  accident,  was  an  "active,  strapping 
young  man,"  about  80  years  of  age,  who,  as 
a  membra  of  the  Screwmen's  and  of  the 
Longahoremen's  Associations,  and  as  fore- 
man for  the  agents  of  a  Une  of  steamships 
ronnlng  to  tills  port  was  capable  of  earning, 
and  was  earning,  ^  a  day,  or  not  leas  than 
960,  and  from  that  to  9100,  per  month.  He 
was  also  a .  member  of  a  temperance  lodge. 
And,  as  tiiere  Is  nothing  to  the  contrary  Id 
the  reconl,  we  conclude  tiiat  he  was  a 
healthy,  aoba,  honest,  and  Industrious  la- 
boring man. 

The  house  surgeon  of  the  <^iarity  Hospital* 
called  as  a  witness  for  tiie  defendant,  gives 
testlmraiy  from  which  we  make  the  follow- 
ing excerpts.  After  stating  that  he  exam- 
ined the  plaintiff  at  the  request  of  the  de- 
fendant's counsel,  he  says: 

"In  my  opinion,  Mr.  Patterson  la  suffering 
from  what  is  known  as  traumatic  hysteria, 
and  that  has  provoked  a  great  deal  of  liti- 
gation for  years  imder  the  name  of  "railway 
spine.'  It  is  purely  the  result  of  sn^stion. 
In  large  bos^tals  yon  never  see  that  condi- 
tion. It  is  <mly  found  in  patients  treated  at 
hom^  and  where  tiie  social  conditions  and 
sunonndlngs  are  contributory.  It  is  not 
connected  with  any  Injury,  direct,  to  the 
i^ln^  nor  la  any  lesion  the  came.  It  is  Just 
fidmply  the  shock  that  occurs,  and  upon  which 
fbllow  the  Boggestlona  and  its  local  exhibi- 
tions. The  oondltioa  Is  one  looked  upon  by 
the  outside  ptAilIc  as  of  a  very  serious  na- 
ture, when.  In  tmth,  It  Is  purely  psychical. 
Now,  in  this  instance  of  this  man,  ydu  have 
flrst  the  injury,  then  you  have  the  symptoms 
of  substitution;  In  other  words,  the  Ide^  of 
injury  Is  Impressed  upon  the  mind;  follow- 
ing tqton  that  injury,  you  have  substitution 
<a  the  injury  itself.  In  this  Instance,  he  has 
arm  trouble,  which  followed  two  months  aft- 
er the  bijniy.  He  is  incapable  of  moving 
his  left  arm  and  his  right  leg,  which  he 
tlilnks  is"  (are)  "paralyzed.  There  Is  no  In- 
jury which  would  cause  a  left  arm  paraly- 
sis and  a  right  leg  pwalysla  that  would  come 
on  in  the  manner  In  which  the  qrmptoma 
are  given.  Then,  too.  the  condition  did  not 
occur  until  two  months  afterwards,  showing 
it  was  purely  the  result  of  suggestion. 
There  are  occasionally  contrfbutoiy  influ- 
ences, for  instance,  the  desire  to  receive 
some  recompense  tbr  tiie  injury.  Q.  He 
claims  that  his  left  arm  and  right  leg  are 
paralysed.  Doctor;  did  you  flbd  them  so?  A. 
I  did  not;  It  is  only  imaginary.  Q.  Do  you 
find  any  physical  li^nry  listing  in  him  now? 
A.  I  do  not  Q.  How  long  did  yon  examine 
him.  Doctor?  A.  Well,  Z  Aw  him  twice, 
that  is,  I  went  to  his  hoote,  had  an  engage- 
ment With  his  physician,  and  his  physician 
failed  to  meet  me  there,  and,  whilst  waiting, 
I  casually  looked  him  over,  and  afterwards 
his  physician  came  to  my  ofRpe  and  brought 
hUn.  and  -I  stripped  him  and'  examined  him. 
Q.  Would  it  be  iHual  for  paralysts  to  fbllow 


as  long  as  three  or  fonr  weeks  after  on  acci- 
dent of  that  kind?  A.  WeU,  If  there  was  a 
great  deal  of  injury  it  might;  that  is,  a 
great  deal  of  bony  lealon  of  the  qilnal  ort- 
umn.  There  mi^t,  in  tiiree  or  fonr  weeks 
after  the  Injury,  follow  some  paralysis  tsam 
pressure.  The  bones  uniting  throw  out  a 
superabundance  of  bone,  and  that,  for  a 
time,  might  produce  some  paralysis.  Ibxt 
is  posslUe,  but  it  rarely  occurs;  that  is,  an 
injury  sufficient  to  do  that  is  an  Injury  which 
does  great  violence  to  the  spinal  cord,  and  is 
associated  with  marked  paralysis  before  this 
can  be  produced.  Q.  Did  you  find  a  curva- 
ture of  the  spine.  Doctor?  A.  No,  sir;  noth- 
ing more  than  usual.  Q.  Ton  find,  then,  no 
pl^slcal  Injury  whatever?  A.  No,  sir.** 
Cro«-examlnatlon: 

"Q.  Doctor,  did  yon  apply  any  teat  to  his 
arm  or  his  1^?  A.  Tes,  sir.  Q.  Stick  Urn 
with  a  needle  or  burn  him?  A.  No.  sir.  1 
tried  him  with  reflexes.  He  is  perfect  In 
both  legs.  Q.  Is  not  the  manner  of  applying 
a  flame  a  severe  test?  A.  In  tli^  Instance  it 
is  not  actually  a  test  *  *  *  Q.  Doctor, 
suppose  Hr.  Pattavon  stood  before  yon  with 
his  eyes  closed,  and  I  walked  behind  him 
with  a  lifted  mateh  and  ai^Iled  it  to  bis 
arms,  and  he  did  not  know  it  and  did  not 
move,  would  not  that  be  an  ImUcation  of 
paralysis?    A.  No,  not  In  his  condition. 

*  *  *  Q.  We  have  a  great  deal  of  testi- 
mony, Doctor,  on  the  subject— that  this  cov 
vature  Is  very  apparent— might  it  not  have 
escaped  yonr  attention?  A.  I  don't  thinit  so. 
There  is  no  almormal  curvature  there.  I 
want  to  be  fair,  now.  In  my  statement  I 
don't  mean  to  prejudice  his  Interest  because 
I  really  believe  that  the  man  is  not  re^ofr 
sible  for  his  condition,  and  I  repeat;  agahi, 
his  condition  is  purely  imaginary.  Q.  T«v 
say  a  nun  in  his  cmidition  Is  suffering  with 
'raUway  sptoe'?  A.  Tea,  sir.  Q.  That  is 
the  result  of  railroad  acddoit?  A.  In  a  ma- 
jority of  cases.  Q.  Does  it  impair  hie  m«t- 
tal  capacity?  A.  No,  sir.  Q.  Is  he  laboring 
und6r  a  mental  delusion?  A.  It  is  a  aort  of 
hypnotic  state.  Q.  (by  defendant's  counsel) 
What  do  yon  mean,  Doctor?  A.  Well,  If  a 
man  is  taken  home  after  an  accident  of  tiiat 
kind,  his  friends  suggest  a  great  many  things 
that  might  have  resulted  l^m  the  accident 
and  these  become  part  of  his  thoughts,  and 
are  given  expression  in  local  conditions. 
That  Is  the  difference  between  home  treat- 
ment and  hospital  treatment  la  tiiese  caaea. 
Q.  (by  counsel  toe  plaintiff)  Ton  are  partial 
to  hoepital  treatment?  A.  Tes;  sir.  That  is 
the  consensus  of  opinion  Ip  these  .cases. 

•  •  •  Q.  (by  counsel  tor  defendant)  Doc- 
tor, you  spoke  about  the  reflexes  being  in 
perfect  condition;  wU|  you  'state  what  tiiat 
means?  A.  The  bralin  Is  the  controlling,  or 
Inhibitory,  center.  Its  controttlng  Influence 
is  upon  the  spinal  cord.  The  spine  carries  on 
a  reflex  effect  when  acting  In.(iependent];; 
In  other  words;  your  hand  being  struck  with- 
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bnck;  but  It  yon  have  yoor  mind  on  It,  you 
woijld  not— not  when  your  brain  Inblbtts  tbe 
act.  Q.  In  other  words,  when  the  spine  Is 
not  controlled  by  the  brain,  the  spine  Is  nor- 
mal? A.  Tea,  air;  tba%  abowa  botb  motor 
and  sensory  connection.  Q.  (by  counsel  for 
plaintiff)  DoctOT,  la  not  a  severe  shock,  re> 
ceived  in  a  railroad  accident,  a  permanent  in- 
Jury  to  the  nerrona  ayatem  itaelf?  A.  Well* 
it  la  possible  that  It  may  be,  and  It  la  pmul- 
ble  that  It  may  not  be.  Q.  Aren't  there  a 
great  many  cases  where  people  have  been 
mixed  up  in  railroad  accidents  tba.t  nevtae 
regain  their  actual  force?  A.  Mnch  depends 
on  the  Injury.  Q.  Say  a  very  severe,  unex- 
pected sbock,  tm  instance?  A.  You  see,  we 
are  going  iuto  a  problematical  condition.  It 
Is  barely  possible.  The  neTVons  ayatem  Is 
highly  organized,  but  the  spinal  cord  Is  pro- 
tected by  a  strong  bony  framework.  It  Is 
possible  that  a  violent  jar  of  tbe  sptne  might 
not  be  followed  1^  any  evidence  of  the  Bjm^ 
tonu  at  the  time,  and  may  lay  the  ground- 
work for  chronic  symptoms  afterwards.  Q. 
Do  you  remember  reading  of  the  accident 
that  occurred  at  the  comer  of  Jackson  and 
Frytania?  A.  I  read  it  in  a  casual  way.  I 
do  remember  sometblng  of  that  kind.  Q.  I 
will  refresh  your  memory.  The  Frytania 
car  struck  the  Jackson  car  with  such  force 
as  to  turn  It  completely  around,  and  this 
man  was  a  passenger  in  the  Jackson  car. 
Mow,  would  that  be  a  very  severe  blow?  A. 
Yea,  sir.  Q.  Now  that,  of  itself,  to  a  passen- 
ger In  the  car,  would  be  a  very  severe  shock, 
would  It  not?  A.  It  might  be  a  very  severe 
sbock.  Q.  It  would  take  this  man  a  long 
time  to  get  over  that,  would  It  not?  A.  It 
depends  upon  the  man,  and  it  depends  upon 
tbe  nature  of  the  injury,  how  be  was  struck." 

The  physician  regularly  employed  by  tbe 
defendant  testifies  that  he  called  on  the 
plaintUT  on,  the  day  after  the  accident  and 
found  him  lying  in  bed,  with  his  clothes  on; 
that  the  plaintiff  declined  to  permit  himself 
to  be  examined,  and  that  he  left  his  card,  as 
a  matter  of  courtesy  to  the  attending  physi- 
cian, and  came  away,  and  that  subsequently, 
la  March,  4902,  be  examined  the  plaintiff, 
:ind,  whilst  doing  so,  stack  him  in  the  left 
arm  with  a  pin,  far  enough  to  bring  blood, 
:ind  that  the  plaintUf  jerked  his  arm  away. 
He  also  testifies  that  there  was  no  apparent 
waste  of  tissue,  and  ttiat  he  found  no  objec- 
tive symptoms  of  bajury.  His  examination 
proceeds  aif  follows: 

*'Q.  Did  you  ever  tell  him.  In  the  presence 
of  other  people,  that  he  had  bad  a  severe 
shaking  up?  A.  Possibly.  There  Is  no  doubt 
that  he  bad  a  shaking  up,  being  In  the  car. 
Q.  Is  not  that  an  injury?  A.  No,  a  man 
might  be  ahaken  up  without  being  Injured. 
Q.  Gould  not  the  nerve  force  be  vitally  in- 
jured by  a  shock  of  tliat  character?  A.  Men 
have  been  frightened  to  death.  Q.  That  is 
an  injury.  Is  it  not?  A.  In  a  certain  way, 
notb][ng,,^^,,dlscQy^,  bu^,  from  au  autopsy, 
wby  thi^  sboula'  die.'  I  don't  say  that  Mr* 
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Patterson  was  not  frightened  or  shaken  up, 
but  I  did  not  discover  any  organic  lesion,  or 
change  In  the  tissues  of  his  i>ody.  Q.  You 
Hay  that  you  saw  a  curvature?  A.  Yes,  sir, 
but  It  was  perfectly  normal.  *  *  *  Q. 
(by  counsel  for  defendant)  In  regard  to  tbe 
mental  condition  that  you  speak  of,  you  say 
you  found  no  physical  ctiange?  A.  No,  sir. 
Q.  Does  the  truth  of  tliat  condition  depend 
entirely  upon  the  patient's  veraci^?  A.  That 
Is  a  difficult  thing  to  answer,  because,  if  yon 
take  a  hypocliondriac,  he  believes  that  he 
cannot  move  when  he  can  move.  Q.  I  mean 
this.  Doctor:  It  has  been  stated,  on  one  side, 
that  tbe  man's  arm  Is  In  a  bad  condition, 
and,  on  the  oth^  side,  It  has  been  stated 
that  it  is  In  perfect  condition.  A  No  way 
to  tell.  There  Is  no  physical  examination  or 
diagnosis  that  can  prove  It.  Q.  In  this  con- 
dltiou,  of  'railway  spine,'  or  'litigious  symp* 
toms,'  can  you  tell  whether  the  plaintiff  is 
doing  it  on  purpose  or  not?  A.  No.  You  can 
have  an  opinion,  but  there  is  no  medical  dlag* 
nosls  tliat  will  establish  It  Q.  Then  you 
define  It  to  be  a  condition  In  which  there  Is 
no  physical  way  of  telling  why  a  patient 
should  not  move  his  arm?  A.  No,  sir." 

Tbe  plaintiff  denies  that  he  refused  to  al- 
low the  witness  whose  testimony  has  been 
quoted  to  examine  tilm  on  the  day  after  the 
accident,  and  testifies,  without  contradiction, 
that  he  was  examined  upon  that  day  by  his 
own  physician,  and  also  by  a  physician  rep- 
resenting the  railway  company  In  whose 
car  he  was  injured,  and  It  does  not  appear 
that  he  made  any  objection  then  or  at  any 
other  time  to  being  examined.  He  also  testi- 
fies that  he  can  feel  the  sticking  of  a  pin 
in  his  left  arm  if  It  penetrate  as  much  as 
a  quarter,  or  perhaps  an  eighth,  of  an  inch, 
but  that  he  is  unable  to  raise  his  arm  over 
his  head,  though,  as  It  appears,  be  can  raise 
it  as  high  as  his  head,  and  tliat  he  has  no 
sensation  upon  the  surface  of  his  arm  or 
band,  except  perhaps  In  the  tips  of  his  fingers. 
He  also  testifies  that  he  suffers  pain  In  both 
bis  arm  and  his  I^,  and  that  he  walks  with 
great  difficulty  and  In  great  pain. 

Opinion. 

That  the  defendant  Is  liable  for  the  actual 
injury  sustained  by  the  plaintiff  Is  not  se- 
riously disputed.  The  two  propositions  pre- 
sented on  the  appeal  are  (1)  that  tbe  in- 
juries complained  of  are  imaginary,  and  (2) 
that  punitory  damages  have  been  Improper- 
ly awarded. 

It  seems,  from  the  testimony,  that  the  only 
reason  that  tbe  medical  experts  examined  In  ' 
behalf  of  the  defendant  have  for  denying 
that  the  physical  condition  of  the  plalntlfl 
Is  such  as  he  and  the  medical  experts  ex- 
amined on  his  behalf  believe  and  describe 
It  to  be  Is  that  they  have  found,  or  have 
failed  to  find,  certain  "objective"  symptoms, 
and  yet,  as  we  imderstand  their  testimony, 
tbey  admit  that  the  condition  may  neverthe- 
less eoEist.  Tbe  distinguished  hoiue>nuxeoni 
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of  the  C9uirtt7  Hospital  appears  to  have  at- 
tadied  coDslderaUe  ImportaxHie  to  tbe  sap- 
posed  fiict  that  tbsce  was  no  Indication  of 
paralyalB  for  two  monlliB  after  the  accident 
But  In  this  be  was  In  error,  as  It  Is  shown, 
without  contradiction,  that  the  paralyslB  ap- 
peared within  three  weeks,  and  he  himself 
admits  that  "a  Tiolent  jar  of  the  spine  mlffbt 
not  be  followed  b7  any  erldence  of  the  symp- 
toms ttt  the  time,  and  may  lay  tbe  ground 
for  a  chronic  condition  afterwards,"  whilst 
tbe  defendants  regular  physician  states  very 
frankly  that,  whilst  one  may  have  an  opin- 
ion upon  the  subject,  there  Is  no  medical 
diaenosls  that  wlU  establish  the  existence  of 
the  "railway  q>lne"  with  which  the  defend- 
ant is  endearorlng  to  provide  the  plaintiff. 
The  sum  and  substance  of  the  expert  testi- 
mony for  the  defense  upon  this  sul^ect  is 
that  a  person,  showing  or  failing  to  show, 
the  symptoms  which  the  defendantfs  wit 
nesses  hare  found,  or  have  failed  to  find.  In 
their  examinations  of  the  plaintiff,  may  eltb* 
er  honestly  believe  that  he  Is  snfferlng  from 
injuries  which  hare  no  physical  existence, 
or  he  may  be  mwely  shamming,  for  the  par- 
pose  of  obtaining  money  to  which  he  is  not 
entitled,  or  he  may  be  r^lly  In  the  condi- 
tion to  which  he  and  the  exjferta  examined  in 
his  behalf  swear  that  he  is.  It  seems  to  be 
cbnceded,  howerer,  that  the  plaintiff  Is  not 
shamming,  as  no  witness  has  expressed  that 
opinion,  and  tbe  defendants  leading  expert 
says,  "I  really  believe  that  the  man  Is  not 
responsible  for  bis  condition."  We  have 
therefore  to  choose  between  the  atteniatlves 
ot  holding  that  Ibe  plaintiff  Is  actually  ant- 
ferlng  from  the  idiyslcal  disability  of  which 
he  complains,  or  of  holding  that,  by  reason  of 
a  mental  eondltlon  for  which  he  Is  not  re- 
sponsible, he  believes  that  he  Is  snfltering 
frcnn  that  dl8ablUl7>  and  as  a  consequence^ 
for  aU  practical  purposes.  Is  in  the  ccmdi- 
tlon  in  which  he  believes  himself  to  be.  But 
we  are  not  assured  that  be  Is  any  nuwe  like- 
ly to  get  wen  in  the  one  case  than  to  flie 
other,  and  as,  In  either  case,  it  Is  the  de- 
fendant who  Is  responsible  for  bis  condition, 
it  is  not  clear  that  It  makes  any  difference, 
HO  far  as  the  claim  here  made  Is  concerned, 
wblcb  alternative  Is  chosen.  There  are,  how- 
erer, certain  uncontroverted'  facts  which,  to 
the  lay  mind,  indicate  that  the  platotlfl's  tn- 
Jurles  and  ftelr  results  are  not  the  mere  fig- 
ments of  a  morbid  Imoglnatlon.  He  was,  up 
to  the  moment  of  tbe  accident,  a  healthy,  ro- 
bust young  man,  who  earned  high  wages  be- 
oanse  of  his  capacity'  to  do  tbe  hardest  kind 
of  physical  work,  and  who  Is  not  shown  to 
have  been  glttei  with  any  Imagination, 
whether  mwbld  or  otherwise.  In  a  momenti 
after  the  terrific  crash,  as  a  result  of  which 
the  car  tat  which  he  was  riding  was  knocked 
completely  around,  be  was  insensible,  and 
sevei-ely  bruised,  shocked,  and  Jarred.  We 
know  that  he  was  unable  to  respond  to  A 
request  to  assist  other  passengers  who  were 
Injured,  from  which,  consid^ing  his  per- 


sonality, it  mli^t  fairly  be  inferred  that  hii 
own  Injuries  were  more  than  skin  deep.  And 
we  know  that  shortly  afterwards,  when  he 
got  out  (tf  the  car  and  attempted  to  make  bis 
way  home;  be  was  obliged  to  suppwt  himself 
by  holding  on  with  boOi  hands  to  the  bouses 
along  tbe  banquette,  until  some  one  came  te 
Us  assistance^  And  we  furthw  know  that,  at 
or  before  daylli^t,  his  wife  went  uttex  ttuAr 
fiimlly  irtiystelan,  who  (thoni^  he  came  only 
on  the  ffrilowlng  momh^  found  tin  idaJntlff, 
to  his  (the  doctor's)  oi^oion,  a  badly  Injured 
man,  whom  it  was  necessary  to  keep  In  bed. 
Owduct  of  this  kind  does  not  appear  to 
us  to  be  natural  to  a  strong  young  laboring 
man  who  is  sufloing  horn  no  physical  dis- 
ability, and  it  cannot  reasonably  be  argued 
that  he  bad  become  the  vlcdm  of  hyi^iotic 
suggestion,  ot  home  hoflnencc^  before  be 
reached  home,  or  withto  so  short  a  time  aft- 
erwards. We  take  it,  therefor^  that  he  bad 
sustained  some  toternal  injury,  flie  exact 
nature  and  otent  of  which  can  only  be  ar- 
rived at  by  deduction,  from  objective  symp- 
toms, or  from  an  autopsy,  and  as  tbe  latter 
method  is  Impraetlcablek  under  present  con- 
ditions, we  are  compelled  to  upon  the 
former.  Tbe  medical  experts  who  have  testi- 
fied disagree  as  to  tbe  symptoms  wtaieh  the 
case  ezhtuti^  and  then  Is  tills  furfliv  dif- 
ference between  them,  via.,  those  who  have 
testified  on  behalf  of  plalntut,  toclodtog  his 
family  physlchin,  who  haa  attended  him  fOr 
years,  and  who  has  had  charge  of  this  par- 
tlcular  case  from  the  beginning,  find  that  his 
Idiyslcal  symptoms  brar  a  propor  relation  to 
tiie  paralyiSs  with  which  they  bOUere  blm 
to  be  suffering,  irtdlst  those  who  have  testi- 
fied on  bc^udf  of  the  d^endant,  althoiq^  flwy 
attribute  tbe  plaintiff's  supposed  paralysis  to 
bis  imagination,  nevertheless  virtually  admit 
the  possIbllitT  of  its  betog  tbe  result,  not  only 
of  physical  <»uses,  but  of  tiie  particular 
shock  received  by  him  whilst  a  passenger  m. 
the  defendant's  railway.  Under  these  dr- 
cnmstances,  and  to  view  of  the  undisputed 
fact  ttiat  a-  laboring  man,  the  embodtoKot 
of  youth,  health,  and  strragth,  has  suddenly 
been  reduced  to  such  a  condition  that  he  can 
barely  drag  himself  around,  we  are  of  opbi- 
fon  that  something  more  d^nlte  than  hat 
Iwen  here  presrated  would  be  required  to 
justify  us  to  adopting  the  theorj  of 
gestlon*'  as  a  substitute  for  the  more  natntal 
explanation  of  "physical  injury*,  which  has 
been  offered,  and  this  the  more  particniariy 
as  tiie  "phj^ml  injury"  has  been  vouched 
for  by  direct,  afllrmatlve  evidence,  wUlst 
the  "suggestion"  rematos  a  theory,  arrived 
at  by  reasoning  from  analogy— at  best  bb 
uncertain  process. 

The  defendant  ocnnplalns  that  tiia  Judge  i 
quo  Imiffoperly  allowed  punitory  damages, 
and  asks  that  the  amount  allowed  be  reduced 
on  ^t  account.  The  platotlff,  on  the  other 
band,  has  answered  the  appei^  and  prars 
that  the  amount  allowed  blm  be  Incnased 

to  $25,000.  ri^n.n]i> 
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Tbe  jadge  a  qno,  after  an  abia  levlew  ot 
the  ease,  condndea  hla  reasons  for  jadgment 
18  follows:  "Tbe  defendant  eompony  most 
recompense  the  plaintUE  for  tbe  damages  sus- 
tained b7  him  through  pain  and  suffering  and 
loss  of  salary,  past  and  future,  and  It  most 
also  pay  as  a  warning  to  Itself,  hereafter, 
and  to  others."  And  he  then  proceeds  to 
render  judgment  for  a  lump  sum  of  (4,000. 

Whether  It  was  Intended  that  the  whole 
Judgment  should  operate  as  a  warning  to 
the  defendant,  or  whether  tbe  learned  Judge 
Included  In  his  Judgment  an  amonnt  for  that 
pnrpose  which  he  would  not  otherwise  hare 
Included,  is  not  altogether  clear.  The  case 
la  not  one  calling  for  the  Infliction  of  puni- 
tory damages.  The  actual  wrongdoers,  that 
te  to  aay,  the  conductor  and  tbe  motoneer  of 
the  Prytanla  street  car,  were  proceeded 
against  criminally,  and  were  probably  pun- 
ished if  a  case  was  made  ont  against  them. 
There  Is  no  sufficient  reason  tot  extending 
the  punishment  to  the  defmdant;  who  la  only 
consequentially  liable  for  the  acts  -  of  Its 
agenta.  Hill  t.  New  Orleans.  O.  &  Q.  W. 
By.  Co.,  11  La.  Ann.  284;  Keene  t.  Llzardl, 
8  La.  83;  Graham  t.  Street  Railway  Cb.,  47 
lA.  Ann.  1656,  18  South.  707,  4»  Am.  St  Rep. 
486.  Upon  the  other  hand,  we  are  of  opinion 
that  the  amormt  allowed  Is  not  more  than 
should  bare  been  allowed  as  oompensatoiy 
damages,  and,  wbttst  H  wlU  not  b*  Inenased* 
It  will  not  be  reduced. 

Jodgment  afflnned. 

on  La.  as) 

110.14,588. 
JBWBLIi  St  at  T.  DB  BLANO  «t  aL* 
<8nprem«  Court  of  LoaislBiia.   Frt),  16,  1003.) 

MATUBAL  TUTRIX— APPOINTMENT^njRISDI  C- 
TION—RKMARRIAOE-EPPKCT— RIGHT  TO  SUB 
— INVBNTORY— SALE  OF  HIHOR'B  PROPERTY 
—  RECOVSRT  —  PBTITORY  ACTION  —  JUOO- 
MSNT— AMENDMENT. 

1.  -Tfae  district  court  for  tbe  parish  oi  the 
mother's  domicile  Is  the  proper  one  to  appoint 
•nd  confirm  her  as  natural  tatrix. 

2.  By  law,  tbe  wife  U  declared  deprived  Ipso 
facto  of  the  natural  tutorship  by  contracting  a 
second  marriage  without  having  provoked  a 
family  meeting  to  consider  whether  tbe  should 
be  retained  or  not.  This  is  an  eOlrmatiTe  preg- 
nant, with  the  nefrative  that  her  marriage,  after 

g revoking  a  family  meeting,  does  not  deprive 
er  of  the  tatorship,  even  if  the  proceedings  are 
not  lM>mol<«ated. 

S.  Though  at  the  time  the  order  of  court  ap- 
pointing and  confirming  a  mother  aa  natural 
tutrix  of  her  minor  children,  and  at  the  time 
of  her  taking  the  oath  as  tutrix,  no  InventMy 
of  the  minors'  property  had  be«i  recorded  or 
taken,  her  capacity  to  sue  cannot  be  successfully 
attacked  by  the  defendant  in  a  petitory  action, 
If  at  ^e  time  of  the  institution  of  the  suit  an 
fnreDtory  of  the  minors'  property  had  been  tak* 
on  and  recorded,  and  her  status  as  tutrix  bai 
been  recognixed  and  acted  upon  by  the  district 
judge  of  her  domicile.  Irregularitiefl  in  the  mat- 
ter of  the  appointment  anoT  confirmation  of  tu- 
tors can  be  urged  by  way  of  defense  by  third 
parsons  oalw  la  so  far  as  this  may  be  necessary 
for  the  protectkm  of  their  own  ri^ts. 
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4.  Where  property  belonging  to  minors  has 
been  Ulegally  seused  and  sold  as  that  of  another 
person,  the  purchaser  at  such  sale,  in  poesessloo 
of  the  same  In  bad  faith,  cannot  exact,  aa  a 
condiUoo  precedent  to  the  iostttutlon  ot  a  snlt 
for  itt  recovery,  that  plaintiff  offer  to  relmborae 
him  the  amount  he  has  paid  for  the  property. 

5.  Mioots  whose  property  has  be«i  Illegally 
seized  and  sold  as  that  of  another  person  are 
not  forced  to  attack  by  direct  acti<xi  the  title 
of  the  party  in  possession.  They  may  at  their 
risk  ignore  it  as  an  absolute  nollity,  and  Insti- 
tute a  petitory  action  for  its  recovery. 

6.  Where  a  plaintiff  and  appellee  has  bers^ 
la  her  petition  fixed  the  time  from  which  ahe 
aaks  judgment  for  fmits  and  revenues  against 
the  defendant,  the  Supreme  Court  will  not  go 
back  of  that  date  on  a  prayer  for  an  amend- 
ment of  judgment  made  on  defendant's  appeal. 
It  will,  however,  reduce  a  demand  for  money 
expended  by  defendaut  for  rei>airB,  on  ita  being 
made  to  appear  that  rents  received  by  him  prior 
to  the  date  so  fixed  by  plaintiff  were  mm  than 
anfflcient  to  cover  the  bill'  for  repairs. 

7.  IVbere,  on  the  declaradon  made  by  the 
party  against  whom  a  petitory  action  Is  brought, 
that  he  is  a  mere  lessee,  the  lessor  Is  brought 
Into  the  action,  the  latter  is  tbe  real  defendant. 
He  is  a  warrantor  only  In  a  qualified  aeuse. 

(Syllabus  by  the  Court) 

Appeal  from  mnteenth  Jndldal  Dtatrlct 
Court,  Parish  of  Iberia;  Edward  T.  Weeks. 
Judge  ad  hoc. 

Action  by  Eunice  Jewell  and  others  against 
Cyrus  De  Blanc  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeoL  Amended. 

Andrew  Thorpe  and  Thomas  H.  Thorpe,  for 
appellant  L.  R.  Oaldry.  BronsMurd,  Dulany 
ft  Bcoussard.  for  appelleea. 

Statement  of  tfie  Oas& 

NIGH0LL8,  O.  J.  The  present  action  Is 
brought  by  tbe  plaintiffs  Eunice  Jewell,  who 
was  at  one  time  the  widow  of  Paul  F.  Oas- 
tille,  and  ber  second  husband,  R.  J.  Ross. 
They  bring  stilt  as  coplatntiffs,  and  an  acting 
as  co-tutors  of  the  minors,  Eunice,  Frank, 
and  Clarence,  issue  of  the  first  marriage  of 
Eunice  Jewell. 

The  plaintiffs  averred  that  Etmlce  Jewell 
was  married  to  Paul  F.  CastlUe  on  the  2Sth 
of  Norember,  1885,  and  that  the  minors  were 
tbe  sole  issue  of  said  marrfi^,  and  the  sole 
heirs  and  legal  lepresentatiTes  of  tbelr  fa- 
ther, who  died  on  the  ISUi  of  Norember, 

1804. 

That  after  the  death  of  her  husband  she 
removed  from  the  parish  of  Iberia  to  the 
parish  of  St  Martin,  and  resided  and  had 
her  domicile  In  said  parish  from  tbe  month 
of  ,  1885,  until  her  return  to  Iberia  par- 
ish In  189-,  and  that  during  the  time  that 
she  was  domiciled  In  St  Martin  psrlsb,  on 
the  6th  day  of  July,  1895,  she  was  duly  con- 
firmed and  qualified  as  tbe  natural  tutrix  of 
her  said  minors,  taking  the  oath  of  office 
at  the  same  time  that  J.  Numa  Domengeau 
was  duly  appointed  and  qualified  aa  under- 
totoc 

That  after  ber  return  to  the  parish  of 
Iberia,  where  she  again  took  np  her  resldenos 
and  made  her  domicile,  sbe  was  married  to 
B.  J.  Boss  on  tbe  32d  day  ot  Febn^ry,  1897^ 
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havlDg,  previous  to  satd  marriage,  caused  an 
estimatire  Inventory  to  be  made  in  Iberia 
parish  of  all  the  property,  real  and  personal, 
belonging  to  aald  minora,  and  tbe  record  of 
the  min(»r6*  legal  mortgage  to  be  made  ac- 
cording to  law,  and  also  caused  a  family 
meeting  to  be  convoked  and  held  In  Iberia 
pariah  for  the  purpose  of  authorizing  her  to 
retain  the  tutorship  of  her  minor  children 
after  she  should  hare  contracted  a  aecoDd 
marriage. 

That  by  reason  of  the  recommendation  and 
authority  of  the  proceedings  of  said  family 
meeting,  duly  homologated,  she  had_  retained 
tbe  tutorship  of  her  minor  children,'  and  her 
second  husband  R.  J.  Ross,  coplalntlff  here- 
in, became  the  co-tutor  under  the  law. 

That  at  the  time  of  his  death  the  father 
of  said  minors  owned  a  house  and  lot  In  the 
town  of  New  Iberia,  Iberia  parish,  La.,  which 
was  his  separate  property,  acquired  by  him 
on  the  18th  day  of  March,  18S4,  previous  to 
bis  marriage  to  petitioner,  Eunice  Jewell,  and 
which  said  property  was  now  owned  by  said 
minors,  and  which  property  she  described. 

That  said  property  was  occupied  by  them 
and  said  minors  untU  the  month  of  October, 
1899,  when  the  same  was  leased  by  her  to 
W.  B.  Davis,  and  petitioners  and  said  minors 
left  the  parish  of  Iberia,  and  took  up  their 
residence  in  Ckivlngton,  La.  That  on  the  1st 
day  of  October,  1900,  one  Cyrus  De  Blanc,  a 
resident  of  Iberia  irarlsh.  La.,  took  actual 
possession  of  said  property  without  right  or 
color  of  title,  and  had  occupied  tbe  same 
since  that  time,  and  was  a  trespasser  there- 
on,, well  lEnowlng  that  he  was  without  right, 
and  was  forcibly  holding  possession  against 
the  consent  of  the  owners  of  said  property. 

That  said  property  was  worth  $2,500,  and 
that  the  rents  thereof  were  worth  $18  per 
month,  and  that  said  defendant  owed  peti- 
tioner rents  and  revenues  at  that  rate  from 
the  date  of  bis  possession  until  the  final  de- 
Urery  of  said  property  to  petitioners.  That 
tlie  title  of  said  minors  to  said  property  had 
never  divested,  and  tliat  any  pretended  sales 
or  title  that  might  be  opposed  to  said  minors 
was  an  absolute  nullity. 

Petitioners  reserved  the  right  to.  sue  for 
the  rents  of  said  property  paid  by  W.  B. 
Davis  to  Ii.  B.  Galdry,  amountlDg  to  $87.50. 

Petitioners  averred  that  on  the  17th  day  of 
December,  1900,  she  filed  suit  against  said 
defendant  to  recover  said  property,  and  that 
In  said  suit  a  nonsuit  was  entered  on  the 
LOtb  day  at  Jnly.  1901,  and  tlutt  do  appeal 
had  been  taken  from  said  judgment,  and  tbe 
costs  of  said  suit  bad  been  paid. 

Petitioner  alleged  amicable  draoand  made 
tn  vain. 

In  view  of  the  premises,  petitlonets  prayed 
that  GyinB  De  Blanc  be  cited,  that  there  be 
Judgment  in  favor  of  the  petitioners,  and 
against  the  def^dant,  recognizing  the  mi- 
nors. Eunice,  Frank,  and  Gtarence  CasUltot 
aa  the  sole  legal  heirs  of  Paul  F.  Gastllle  and 
ownera  ot  the  pnverty  described  in  tbelr 


petition,  and  putting  tiiem  tn  the  actual  pos- 
session of  said  property  through  their  legal 
representatlvea,  and  for  all  necessary  orders 
in  the  premises. 

Petitioners  further  prayed  for  Judgment 
against  the  defendant  for  the  rents  and  rev- 
enues of  said  property  from  the  1st  day  of 
October,  1900,  until  Its  deUvery  to  petition- 
ers, at  the  rate  of  $17.50  per  month,  and  for 
Interest  at  the  rate  of  5  per  cent  per  annum 
on  said  amount  from  time  it  was  due  until 
paid. 

Cyrus  De  Blanc  appeared  and  suggested  to 
the  court  that  he  was  a  lessee  of  the  prop- 
erty In  litigation.  That  he  occupied  such 
property  by  a  regular  lease,  and  not  as  tres- 
passer, and  that  such  lease  was  by,  from,  and 
under  Lovell  R.  Gaidry,  who  was  the  owner 
of  such  property  by  reason  of  a  Judicial  trans- 
fer, regular  in  form,  from  the  sherllE  of  Ibe- 
ria parish. 

He  prayed  that  said  Lovell  R.  Gaidry  be 
cited  to  appear  and  defend  the  suit,  and 
after  the  legal  delays  having  elapsed  and  a 
trial  had,  that  defendant  be  dismissed  hence 
with  tils  costs.  He  prayed  for  all  further 
orders  and  decrees  necessary,  and  for  general 
and  for  equitoble  relief. 

The  district  Judge  recused  himself,  and  B. 
T.  Weeks  was  appointed  and  swwn  as  jodge 
ad  hoc 

L.  R.  Qaldry  appeared  and  excepted  that 
Mrs.  Eunice  Jewell  was  not  autiwrlzed  by 
her  husband  nor  by  the  court  to  stond  in 
Judgment,  and  prayed  that  the  suit  be  •dis- 
missed for  want  of  a  party  plaintiff. 

He  filed  a  second  exception  that  Eunice 
Jewell  was  not  the  tutrix  of  the  minors,  nor 
was  B.  J.  Ross  their  co-tutor;  that  no  evi- 
dence of  mortgage  against  R.  J.  Ross  aa  co- 
tutor  was  recorded  as  required  by  law  before 
the  homologation  of  the  proceedings  of  the 
family  retaining  Mrs.  Eunice  Jewell  In  the 
tutorship  of  the  minors,  and  hence  no  legal 
homologation  of  the  same  could  be  made; 
that  upon  her  marriage  with  Ross,  without 
such  recording  and  homologation,  sbe  was 
deprived  of  the  tutorship,  and  Ross  did  not 
and  could  not  become  co-tutor.  He  further 
excepted  that  Mrs.  Eunice  Jewell  was  never 
confirmed  as  natural  tutrix  of  her  minor  chil- 
dren by  any  court  of  competent  Jurisdiction; 
that  her  confirmation  by  the  district  court 
of  St  Bfartln  was  invalid  for  the  reason 
that  she  was  not  domiciled  In  said  parish, 
and  had  failed  to  preserve  tbe  mortgage  of 
minors  by  Inscription  upon  tbe  proper  rec- 
ords of  an  inventory  of  the  effects  belonging 
to  them,  previously  presenting  to  said  court 
her  petition  for  confinnatlon.  He  filed  a 
third  exception  to  the  right  ot  Boss  to  stand 
In  Judgment  as  co-tutor,  on  the  gromid  that 
he  bad  never  taken  the  oath  required  by 
law.  nor  had  tbe  Inventory  and  mortgage 
of  tbe  minors  recorded  as  against  him. 

Re  filed  another  exception  that  pltlntlffk 
had  no  right  of  action  tm  the  reason  that, 
be  being  a  purcbaaer  in  good  faith  at  a  Judl- 
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da]  sale  of  the  property  In  Utlgatioo,  It  was 
unlawfal  to  attack  Its  validity  In  a  collat- 
eral way.  as  was  sought  to  be  done;  fnrther, 
as  a  condltiob  precedent  to  annnl  a  sale 
made  by  Judicial  mandate  and  conveyed  to 
bim  for  a  moneyed  consideration  paid  to  good 
faith,  that  a  tender  of  such  purchase  price 
together  with  Its  Interest  and  all  expenses, 
coats,  taxes,  etc.,  for  It  be  made. 

Defendant  finally  answered,  nnder  reser- 
vation of  bis  exceptions.  He  pleaded,  first, 
the  general  Issue,  and  followed  the  plea  by 
a  repetition  of  all  the  grounds  of  exception 
which  he  bad  urged.  He  then  averred  that 
he  was  the  owner  of  the  property  by  a  Judi- 
cal title  which  upon  Its  face  was  prima  facie 
valid,  and  he  denied  plaintiff's  right  to  sue 
in  disregard  of  such  title,  and  thereby  escape 
the  condition  precedent  of  a  tender  of  all 
moneys  and  expenses  paid  by  defendant 
warrantor  In  the  purchase  of  such  judicial 
title,  which  would  be  shown  npcn  the  trial 
of  the  cause. 

He  averred  that,  when  such  Judicial  title 
should  be  shown  to  the  court,  then  and  In 
ttiat  event  plaintiff  must  be  relegated  to  a 
direct  action  assailing  such  title.  He  fur- 
ther averred  ttiat  the  fieri  facias  under 
which  such  property  was  adjudicated  to  de* 
fendant  warrantor  was  in  pursuance  of  a 
Judgment  in  rem.  It  ordered  an  enforce- 
ment of  a  lien  upon  the  property  by  public 
sale;  that  such  transfer  could  not  be  dis- 
turbed save  by  direct  action,  to  which  the 
lien  claimants  and  creditors  must  be  made 
parties. 

He  averred  that  the  recognition  of  the  lien 
had  passed  to  finality  beyond  question  by 
appeal,  and  could  not  be  Indirectly  question- 
ed by  the  petitory  action. 

He  pleaded  ttiat  in  the  event  that  the 
court  should  decree  a  Judgment  adverse  to 
him,  then  In  the  same  decree  there  should  be 
ordered  refunded  to  him  the  amount  paid 
for  the  adjudication  of  the  property  to  him. 
as  well  as  for  all  other  costs  according  to 
a  list  which  he  furnished,  making  a  total  of 
93&1. 

He  pleaded  that  the  payment  to  him  of 
sncb  sums  be  made  a  condition  precedent  to 
the  execution  of  any  adverse  judgment. 

He  prayed  that  there  be  Judgment  dis- 
missing the  suit  of  plaintiff  at  her  costs,  or, 
If  such  be  not  the  decree  of  the  court,  that 
warrantor  be  ordered  paid  the  sums  in  re- 
imbursements, as  Itemized,  before  the  exe- 
cution of  any  judgment  In  favor  of  such 
plaintiff. 

Judgment  was  rendered  In  the  district 
court  in  favor  of  the  plaintiff.  The  court 
adjudged  and  decreed  that  the  plaintiff  tiave 
and  recover  Judgment  recognizing  the  title 
and  ownership  of  the  property  sued  for,  and 
described  in  the  petition  as  being  In  the  mi- 
nors, Bunlce,  Frank,  and  Clarence  Castllle, 
the  issue  of  the  marriage  of  Paul  F.  Castllle 
and  Bnnlce  Jewell,  and  decreeing  the,  den 
fendast  L.  B.  Galdry  to  he  a  possessor  In 
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bad  taltti,  and  a  trespasser  npon  tbe  prop* 
erty,  liable  tot  the  rents  and  revenue! 

thereof. 

It  further  ordored,  adjudged,  and  decreed 
that  the  minors  be  placed  In  possession  of 
the  said  property  which  was  descril)ed. 

It  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  have  and  recover  of  the 
defendant  L.  R.  Gaidry  rents  and  revenues 
of  said  property  at  the  rate  of  |15  per  month 
from  the  17tb  day  of  November,  1000,  until 
the  said  property  was  finally  delivered  to 
the  plaintiff,  together  with  6  per  cent,  per 
annum  interest  on  said  rents  and  reveunea 
from  this  date  until  paid. 

It  further  ordered  and  decreed  that  the 
said  I*  R.  Gaidry  have  and  recover  by  way 
of  reconvention  the  sum  of  fifty  dollars  ($50) 
taxes  on  said  property,  and  the  further  sum 
of  forty-five  dollars  and  thirty-seven  cents 
(945.87)  -tor  repairs  made  thereon,  and  that 
each  and  every  other  item  of  the  reoonven- 
tlonal  demand  be  rejected. 

Defendant  appealed. 

Appellee  has  prayed  tliat  the  Jndgment  be 
amended  so  as  to  allow  plaintiff  rents  at  the 
rate  of  $17  per  month  from  the  1st  day  of 
April,  1900,  until  delivery  of  the  property, 
and  so  as  to  reduce  the  amount  allowed  tbe  de- 
fendant in  reconvention  to  the  sum  of  fifty 
($60)  dollars  for  taxes  and  fonrto«i  ($14)  dol- 
lars for  repairs;  and  that,  aa  ao  amended, 
said  Judgment  be  afiSrmed. 

Opinion. 

The  judgment  appealed  from  which  recog- 
nlEes  and  decrees  tbe  minora,  Eunice,  Frank 
and  Clarence  Castllle,  issue  of  the  marriage 
of  Paul  F.  Castillo  and  Eunice  Jewell,  to  be 
tbe  owners  of  the  property  described  In  the 
petition  herein,  and  ordering  that  they  be 
pieced  In  possession  thereof.  Is  unquestion- 
ably correct  It  was  acquired  by  their  father 
prior  to  his  marriage,  and  was  Inherited  by 
them  at  his  death.  Their  title  has  been 
divested  neither  by  proceedings  had  on  their 
behalf  nor  proceedings  taken  adversely  to 
them.  The  claim  of  the  defendant  Gaidry  to 
ownerstilp  of  the  property  rests  upon  a  sale 
made  to  him  on  the  14th  of  March,  1900,  by 
A.  J.  Stafford,  a  deputy  sheriff  of  the  parish 
of  Iberia,  acting  under  a  writ  of  fl.  fa.  to 
him  directed  In  OEecution  of  a  judgment  ren- 
dei:ed  on  the  2d  of  January,  1900,  by  Robert 
Brown,  a  justice  of  the  peace  In  and  for  the 
Sixth  Ward  of  tbe  parish  of  Iberia,  in  tbe 
matter  of  Ludnam  &  Bumbam  v.  Mrs.  R.  J. 
Ross  and  R.  J.  Boss,  her  second  husband 
fsvhom  she  liad  married  on  the  22d  of  July, 
1897).  The  minors  above  named  were  not  par- 
ties to  that  suit.  It  was  brought  against  their 
mother  for  $71.71.  with  interest  and  costs.  A 
writ  of  fieri  facias  issued  under  this  judgment, 
directed,  not  to  tbe  sheriff  of  the  parish  of 
Iberia,  as  required  by  article  1146  of  the  Code 
of  Practice,  but  to  A.  J.  Stafford,  deputy 
sheriff,  commanding  hira  by.selsuoe  and  .sale 
of  the  property,  real  and  p«Mn^  rights 
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flDd  cndlti,  of  Uia.  B.  J.  Boas,  be  canM  to 

be  made  tbe  anumnt  of  tbe  said  Indgment; 
iDterest,  and  coata.  Under  ttaat  writ  the  dq>- 
ntr  idi6rlff  aelaed.  not  tbe  property  of  Ura. 
R  J.  Roes,  as  be  had  been  ordered  to  do,  but 
tbe  property  In  litigation  herein,  vhlch  be- 
longed to  her  minor  cbUdxen,  tiie  laane  of 
her  marriage  with  Fan!  F.  GaatiUe.  The 
property  waa  sdied,  advertiaed,  and  sold  as 
Mrs.  Rom'  "property."  It  was  adjudicated 
on  12  months*  credit  (there  being  no  biddera 
at  tbe  first  offering)  to  the  defendant  ber^, 
Qaldry,  for  tbe  earn  of  $153.  In  compliance 
with  his  bid,  be  paid  to  the  d^oty  sheriff 
$72  cftsh  for  costs,  and  for  the  balance  fur- 
nished bla  12  months'  bond  in  favor  of  tbe 
seizing  credltora.  t^he  property  had  been  ap- 
praised at  $2300.  At  the  time  of  this  ad' 
Judication  so  made,  the  property  waa  in  the 
occnpancy  of  one  T.  W.  B.  Davis,  as  tenant 
onder  a  lease  from  Mra.  B.  J.  Roaa,  np  to 
October,  1000.  At  the  termination  of  Davis' 
lease  Gatdry  leased  the  property  for  a  time 
to  Ortmeyer,  and  then  to  one  Cyrus  De  Blaoc. 
On  the  19th  of  December,  1900,  the  plain- 
tiff Mrs.  Eunice  Jewdl,  as  tutrix  of  her  minor 
children,  inatltnted  a  petitory  action  to  have 
tbeih  decreed  owners  of  this  property  and 
placed  in  poaaceslon  of  the  same.  The  'ac- 
tion was  bron^t  against  Oyms  De  Blanc, 
who  was  then  occupying  the  premises.  He 
averred  his  occnpancy  to  be  as  tbe  tenant  of 
the  defendant  Galdry,  and  ttie  latter  was 
called  into  the  case  aa  the  real  defendant 
That  case  was  dismissed  on  exertions.  The 
present  petitory  action  was  inatltnted  on  Sep- 
tember 6,  1901,  against  Cyrus  De  Blanc, 
then  in  corporeal  possession  of  the  property. 
He  again  avnred  himself  to  be  in  posaesalon 
as  tenant  of  the  defendant  Oaidry.  and  the 
latter  waa  again  called  In  and  made  the  real 
defendant  The  case  went  to  trial  contradic- 
torily wltta  him,  resulting  in  the  Judgment 
against  htm,  from  which  be  baa  appealed. 
He  urges  In  this  court  certain  exceptions  tak- 
en by  blm  in  the  lower  court  which  were  by 
it  overruled.  He  contends  that  the  suit  should 
have  been  dismissed  because  Mrs.  Ross  waa 
not  authorized  by  her  husband.  We  do  not  ap- 
preciate the  force  of  this  objection,  as  the 
petition  declares  It  to  be  that  of  Mrs.  Eunice 
Jewell,  tile  wife  of  R.  J.  Ross,  both  residents 
of  St.  Tammany,  who  appear  herein  aa  co- 
plaintiffs  In  tbelr  respective  capacities  as  the 
natural  tutrix  and  co-tutor  of  the  minors, 
Eunice,  Ftank,  and  Clarence  Caatllle. 

He  niyes  next,  for  several  reasons,  that 
Mra,  Eunice  Jewell  Is  not  legally  the  natural 
tutrix  of  the  minors:  (1)  Because  the  order 
appointing  and  confirming  her  as  such  waa 
made  by  the  court  for  the  pariah  of  St  Mar- 
tin, instead  of  tbe  court  for  the  pariah  nt 
Iberia. 

(2)  Because  at  the  time  the  order  of  that 
court,  of  the  Idth  of  July,  appointing  and  con- 
firming her  aa  tutrix  was  made,  and  her 
oath  was  taken  as  tutrix  (on  the  same  dayK 


no  inventory  of  tbe  minors'  yrmwrtj  had 
been  taken  and  rMorded. 

(S)  Becauee,  if  ahe  had  been  In  fiset  tbe  le- 
gally appointed  and  confirmed  natural  tutrix, 
she  lost  tbe  tutorship  by  contracting  a  sec- 
ond maniage  prior  to  the  liomologatlon  of  tbs 
proceedings  of  a  family  meeting  recommend- 
ing bar  retention  ai  tutrix. 

The  evidence  shows  that  tibe  mother  did 
contract  a  second  marriage  on  the  22d  day  of 
Febmary,  1897,  bat  that  on  tbe  19tb  of 
February,  189T,  on  ber  petition,  the  district 
JudgiB  of  the  Nineteenth  Judicial  Dlatzlct 
Court  ordoed  the  taking  of  an  Inventory  oC 
the  minors  property,  and  the  convening  of  a 
family  meeting  for  the  purpoae  of  taking  into 
consideration  the  subject  of  tbe  retentton  of 
the  mother  as  tutrix.  That  the  Inventory  or- 
dmd  was  made  on  the  20tb  of  February,. 
1897,  and  recorded  on  tbe  6th  day  of  May. 
1897.  That  the  family  meeting  ref«Ted  to 
was  held  on  the  20th  of  February,  1897,  and 
advlaed  ttaat  the  motiiw  be  retained  In  ber 
tutordi^,  and  tbat  the  proceedings  were  ap- 
proved and  taomologated  im  the  6tb  of  May 
of  the  same  year.  It  also  shows  that  at  the 
time  the  order  appointing  and  confirming 
Mrs.  Castllle  aa  tutrix  was  made,  and  at  the 
time  she  took  her  oath  as  such,  she  waa 
domidled  In  the  parish  of  8t  Martin,  bat  no 
inventory  of  the  minors'  property  had  beoi 
recorded  or  made. 

In  the  cases  of  Rachal  t.  Rachel's  Helm  et 
al.,  reported  In  10  La.  406,  and  Same  t.  Ra- 
chal, Id.  461,  this  court  beld  tbat  "the  wife  la 
deprived  of  ber  tutorship  Ipso  Cscto  if  she 
marries  again  wlthont  liavlng  provoked  a 
family  meeting;  that  tUs  was  an  afflimattTe 
pregnant  with  the  negative  tbat  ber  mar- 
riage, after  provoking  a  tamlly  meeting,  does 
not  deprive  her  of  the  tutorehip,  even  It  tbe 
proceedlnga  are  not  bomtrigated.** 

At  the  time  of  the  Institution  of  tiie  ptes- 
mt  action  tbe  mother  was  acting  as  natural 
tutrix  under  an  order  of  court  appointing  and 
confirming  bar  as  such;  under  said  order 
she  had  taken  an  oath  as  tutrix;  at  her  In- 
stance an  Inventory  of  tbe  minors  property 
bad  been  taken  and  recorded,  and  her  statos 
as  natural  tutrix  had  been  recognized  and 
acted  upon  by  the  Judge  of  the  Nineteenth 
District  where  the  parties  were  then  domi- 
ciled, where  tbe  father  had  died,  and  the 
property  of  his  succession  was  situated. 

The  proceedings  were  trr^nlar,  but  It  by 
no  means  follows  that  tbe  defendant  can  take 
advantage  of  them.  He  appears  before  tbta 
court  appealing  from  a  Judgment  In  tavor  of 
the  minors  decreeing  them  to  be  the  own- 
ers of  the  property  Involved  In  this  litiga- 
tion, and  adjudging  blm  to  be  Illegally  ta  pos- 
session of  tbe  same. 

The  effect  of  oar  sustaining  defendants 
exceptions  woold  be  to  dismiss  this  snit,  sod 
by  so  doing  enable  the  defendant  to  malntala 
and  prolong  hia  illegal  possession  of  the  pro|H 
erty,  to  tbe  pr^udlos  of  tba  minors. 
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laws  whicb  be  Invokes  for  that  purpose  were 
enacted  In  tbe  Interest  of  tbe  minors  and  for 
tlielr' protection,  and  Irregnlarltie?  as  to  tbelr 
observance  can  be  invoked  by  third  parties 
only  In  so  far  as  may  be  necessary  for  the 
protection  of  their  own  Interests. 

We  think  the  sltoatloQ  In  this  case  Is  snch 
as  to  render  It  perfectly  safe  for  tbe  defend- 
ant to  deal  with  the  plaintiff  Mrs.  Sobs  as 
tutrix  of  her  minor  children.  The  payment 
to  her,  as  such,  of  any  money  which  he  Is 
decreed  herein  to  make  to  the  minors,  will 
be  fully  protected.   Heirs  of  Ford  t.  Mills, 

46  Ltt.  Ann.  331,  14  South.  845. 

The  defendant's  contention  as  to  the  neces- 
sity of  a  tender  to  him,  as  a  condition  pre- 
cedent to  the  Institution  of  tbe  present  suit, 
is  utterly  untenable.  Tbe  defendant  Is  not 
entitled  to  be  reimbursed  tbe  amount  expend- 
ed by  him  In  compliance  with  tbe  terms  and 
conditions  of  the  sale  made  to  him.  The  pro- 
ceedings were  not  only  not  to  the  Interest  of 
the  minors,  but  greatly  to  tbelr  prejudice, 
and  tbey  have  given  rise  to  this  adverse  ex- 
pensive litigation.  Heirs  of  Wood  v.  Nlcb- 
olls,  33  La.  Ann.  744;  Heirs  of  Self  v.  Taylor. 
33  La.  Ann.  769;  Heirs  of  Bnmey  v.  Lude- 
llng,  41  La.  Ann.  62T,  6  South.  248;  Pontenot 
Manuel.  46  La.  Ann.  1379,  16  South.  182; 
Helra  of  Bumey  v.  Ludellng,  47  La.  Ann.  88, 
16  Soutb.  507;  Belard  &  Johnson  r.  Oebelln, 

47  La.  Ann.  167,  16  Soutb.  739. 

The  contention  of  defendant  that  his  title 
to  tbe  property  cannot  be  collaterally  called 
in  question,  as  has  been  attempted  herein,  is 
also  untenable.  Plaintiff  did  not  attack  bis 
title;  she  brought  a  i^tory  action  Ignoring 
it  as  t>etng  an  absolute  nullity.  This  she  was 
authorized  to  do,  taking  uiKin  herself  tbe  risk 
of  being  able  to  sustain  that  position.  When 
defendant  set  up  a  title,  plaintiff  bad  the 
rlg^it  to  show  and  Insist  that  it  was  absolute- 
ly  void,  and  such  we  declare  It  to  be.  .See 
Hehrs  of  Ford  v.  Mills,  46  La.  Ann.  337,  14 
South.  845,  and  authorities  therein  cited; 
Bledsoe  T.  Erwln,  33  La.  Ann.  617,  618;  Be- 
laud T.  Gebelln,  46  La.  Ann.  326,  14  Soutb. 
843;  Callahan  v.  Fluker,  47  La.  Aon.  431, 
16  South.  943. 

The  exceptions  filed  by  the  defendant  were 
correctly  overruled.  The  district  court  held 
tbe  defendant  to  be  in  possession  in  bad  faith, 
and,  as  prayed  for  by  plaintiff,  liable  to  the 
minors,  for  tbe  fruits  and  revenues  of  tbe 
property,  at  ?15  per  month  from  the  date  of 
Qyrus  De  Blanc's  taking  possession  there- 
of, which  date  tbe  court  fixed  as  being  tbe 
17th  of  December,  1900.  the  date  of  tbe  first 
suit  Instituted  against  bim  by  plaintiff.  De- 
fendant, from  tbe  date  of  the  instltntlon  of 
^bat  niAt,  was  unquestionably  in  bad  faltb, 
and  tibereaf ter  liable  for  fruibs  and  revennes. 
Montgomery  v.  Whitfield,  41  La.  Ann.  649, 
6  Snuth.  224;  Durbrldge  v.  Crowley,  44  La. 
Ann.  74,  10  South.  402. 

Vre  do  not  think  the  judgment  should  be 
amended  so  av  to  charge  defendant  wftb  tSn 


revenues  back  of  tbe  date  fixed  plaintiff 

herself  In  her  petition. 

The  court  rendered  Judgment  in  favor  of 
defendant  on  his  reconventlonal  demand  for 
(50  as  reimbursement  to  bIm  for  taxes  paid 
on  the  property,  and  $45  expended  by  him  In 
repairs  upon  the  same.  Plaintiff  concedes 
that  the  Judgment  Is  correct  In  so  far  as  It 
decrees  repayment  ot  the  $50,  and,  as  to  the 
claim  for  repairs  to  the  extent  of  $14.60,  she 
insists,  however,  that  that  claim  should  be 
reduced.  We  think  she  is  entitled  to  this  re- 
duction. Defendant.  In  the  Interval  between 
bis  purchase  of  the  property  and  the  date  at 
which  bis  liability  for  rent  is  herein  made 
to  begin,  received  from  tenants  an  amount 
more  than  enough  to  cover  his  expenditures 
for  these  repairs. 

Tbe  defendant  Galdry  has  been  referred  to 
throughout  as  -  "a  warrantor"  brought  Into 
tbe  case.  That  Is  his  position  only  In  a 
qualified  sense.  The  action,  being  a  petitory 
one,  was  brought  primarily  against  Cyrus 
De  Blanc,  then  la  tbe  actual  occupancy  of  tbe 
property.  His  status  being  simply  that  of  a 
tenant  of  Galdry,  who  himself  was  present  in 
the  state,  he  was  not  competrait  to  stand  In 
Judgment  upon  the  Issue  of  ownership.  He 
did  not  claim  ownership  himself.  He  held 
possession  for  his  lessor,  Galdry.  The  party 
claiming  ownership  and  holding  possession 
through  his  tenant  was  called  Into  the  case  as 
tbe  actual  defendant.  Quoad  the  plalntifl, 
the  defendant  has  been  in  possession  of  the 
property  from  the  time  of  bis  purchase. 
Young  T.  Chamb«lin,  14  La.  Ann.  687. 

For  the  reasons  herebs  assigned.  It  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  amended  so  as  to 
rediKe  tbe  amount  decreed  to  defendant,  on 
his  claim  for  r^iairs  made  In  his  reconven- 
tltmal  demand,  from  $46  to  $14.60,  and  that 
the  Judgment  of  tbe  district  court  as  so 
amended  be  affirmed,  with  costs  in  both 
courts  upon  appellant.  It  Is  further  ordered 
and  decreed  that  the  defendant  be  credited  on 
this  Judgment  with  any  amount  which  the 
plaintiff  may  receive  from  the  rents  placed 
on  d^MMit  in  bank  awaiting  the  final  dedtion 
of  his  cause. 


<U0  La.  US) 

No.  14,692. 

HARKN^SS  T.  LOUISIANA  ft  N.  W.  B. 
CO.* 

(Supreme  Court  of  Louisiana.    Kay  29,  1903.) 

MARRIED   WOMAN— PERSONAL  INJURIES— AC- 
TION—PARTIES— RES  JUDICATA. 

1.  Since  the  amendmeut  of  ardde  '2402  of  the 
Civil  Code  by  Act  Nos  68,  p.  06.  of  19Cffi,  suits 
to  recover  damaKea  for  personal  injuries  suf- 
fered by  a  married  woman,  living  under  the 
r&gime  of  the  community,  sboald  be  brought  by 
her,  witii  tbe  usual  •nthoriaatkm  <tf  her  bas- 
bandi  or  tho  court*  in  her  owa  name  fw  hor 
own  separate  use  and  benefit. 


•Ralwariag  dralvd  Juns  H,  1901. 
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2.  Bnt  irb«re  the  suit  U  broasht  hy  tba  has> 
band,  In  his  name,  nnder  allegationi  that  ihow 
the  object  la  to  recover  damages  for  personal 
Injoriea  indicted  on  the  wife,  and  no  want  of 
capacity  in  the  huabaad  to  sue  is  seasoDably 
raised,  a  judgjnent  may  properly  be  rendered 
for  damages,  and  when  rendered  the  same  will 
be  the  property  of  the  wife. 

3.  The  wife  not  only  made  no  objection  to  the 
■ait  being  brought  as  it  was  brought,  bnt  ap- 

{leared  and  testifie«d  at  the  trial,  acOvely  aaslst- 
Qg  in  the  prosecution  of  the  case.   Undw  sach 
circumstances  no  apprehension  need  be  felt  by 
defendant  that  the  judgment  may '  BOt  be  re* 
judicata  againit  her. 
(Syliabns  by  the  Court.) 

Oertlorarl  to  Conrt  of  Appeal.  First  Circuit 
Action  by  8.  W.  Harkness  against  the 
Louisiana  9t  Morthwestern  Railroad  Com- 
pany. Judgment  tor  plalntlfC  was  affirmed 
l7  the  Court  of  Appeal,  and  defendant  ap- 
plies for  certiorari  or  writ  of  review.  Af- 
flnned. 

John  A.  Richardson,  for  applicant.  John 

G.  Theas,  for  respondent. 

BLANCHARD,  J.  The  writ  was  granted 
and  the  case  la  before  us  for  review. 

Mrs.  Addle  Harkness,  wife  of  platntlfl, 
was  Injured  while  a  passenger  on  defendant 
company's  railway.  The  husband,  assuming 
the  claim  for  damages  against  the  company 
to  be  a  eomm  unity  asset,  sued  Ux  damages 
in  hts  own  nam^  aa  bead  and  master  of  the 
community: 

Snch  claims  bare  always,  in  the  past,  been 
considered  as  pertaining  to  the  community 
<MF  acquets  and  galnB-en  asset  accruing  dur- 
ing the  marriage,  and,  therefore,  community 
In  character  under  article  2402  of  the  Clrll 
Code— and  It  has  been  the  rule  for  the  bus* 
band  to  sue  in  his  own  name  to  recover  the 
damages  suffered  by  the  wife.  Hol2ab  t. 
Railroad  Company,  SS  La.  Ann.  188,  68  Am, 
Rep.  177. 

But  by  Act  No.  68  of  1902  (Acts  1902,  p. 
95)  the  article  of  the  Code  referred  to  was 
amended  by  the  addition  to  it  of  the  follow- 
ing clause,  to-wit^— 

"But  damages  resulting  from  persona]  In- 
juries to  the  wife  shall  not  form  part  of  this 
community,  but  shall  always  be  and  remain 
the  separate  property  of  the  wife  and  recov- 
erable by  herself  alone:  provided,  where  the 
Injuries  sustained  by  the  wife  result  in  her 
death,  the  right  to  recover  damages  shall  lie 
as  now  provided  by  existing  laws." 

This  act  was  approved  by  the  Governor 
June  30,  1902,  and  became  effective  by  due 
promulgation  on  August  6, 1902. 

It  was  on  the  latter  day  that  plaintiff's 
wife  was  Injured. 

The  Acts  of  1902,  not  having  been  pub- 
lished and  distributed  at  the  time  the  suit 
for  damages  was  filed,  which  was  August  13, 
1902,  counsel  representing  the  plaintiff,  re- 
siding as  he  did  in  a  section  of  the  State  re- 
mote from  the  Capital,  seems  not  to  have 
been  aware  of  the  amendment  aforesaid  of 
the  Code  and,  bence,  brought  the  suit  In  the 


usual  way— that  is  to  say.  In  the  name  of  the 
husband. 

So,  too,  when  counsel  representing  the  de- 
fendant filed  his  answer  on  September  S, 
1902— the  distribution  of  the  Acts  of  1902 
having  still  not  yet  been  made— be  seems  not 
to  have  been  aware  of  the  change  In  the  law 
referred  to,  and,  hence,  did  not  Interpose  the 
plea  of  want  of  capacity  In  the  husband  to 
sue  as  bead  and  master  of  the  community. 
He  confined  himself  to  a  denial  of  the  alle- 
gations of  the  petition. 

On  tbe  Issue  thus  raised  the  case  went  to 
trial  before  the  Judge  of  the  District  Court— 
a  jury  having  been  dispensed  with— and  re- 
sulted In  a  Judgment  on  the  merits  for 
$500.00  In  favor  of  the  plaintiff. 

Defendant  appealed  to  the  Court  of  Ap- 
peal, First  Circuit,  and  at  the  argument  In 
that  court  there  was  raised  by  its  counsel, 
for  the  first  time,  tbe  point  that,  under  the 
amendment  of  tbe  Code  referred  to,  the  suit 
was  improperly  brought  In  the  name  of  tbe 
husband;  that  tbe  wife  alone  conld  sue  and 
stand  In  Judgment;  and  that  the  judgment 
In  the  case,  as  brought.  If  affirmed,  would 
not  constitute  rta  iudicata  nor  estop  the  wife 
thereafter  to  sue  defendant  on  the  same 
cause  of  action. 

This  argument  not  having  prevailed  with 
tbe  Judges  of  the  Court  of  Appeal,  and  tbe 
Judgment  of  tbe  District  Court,  being  first 
reduced  to  $300.00,  having  been  affirmed  by 
that  tribunal,  defendant  has  brought  the  case 
here,  and  presses  tbe  point  upon  our  consid- 
eration. 

RiOttiff—ThiB  Court  Is  of  the  opinion  tliat 
since  the  amendment  of  Civ.  Code,  art  2402, 
by  Act  No.  88,  p.  95,  of  1902,  suits  to  recover 
damages  for  personal  injuries  suffered  by  a 
married  woman,  living  under  the  regime  of 
the  community,  should  be  brought  by  her. 
with  the  usual  authorization  of  her  husband, 
or  ^e  court.  In  her  own  name  for  her  own 
separate  use  and  benefit. 

But,  where,  as  In  tbe  Instant  case,  the  suit 
Is  brought  by  the  husband,  In  bis  name,  un- 
der allegations,  as  here,  and  show  the  ob- 
ject Is  to  recover  damages  for  personal  Inju- 
ries inflicted  on  tbe  wife,  and  no  want  of 
capacity  in  tbe  husband  to  sue  is  seasonably 
raised,  a  Judgment,  on  due  showing  made, 
may  properly  be  rendered  In  snch  case  for 
damages,  and  when  rendered  the  same  will 
be  the  property  of  the  wife  and  not  of  the 
community,  and  when  paid  tbe  proceeds 
thereof  will  be  the  separate,  paraphernal 
funds  of  the  wife. 

Tbe  wife,  here,  not  only  made  no  objection 
to  the  suit  being  brought  as  it  was  brought, 
but  appeared  and  testified  at  the  trial,  ac- 
tively assisting  in  the  prosecution  of  the 
case.  Tbe  Judgment  rendered  estops  her 
from  tbe  prosecution  of  a  second  suit  for 
damages  In  ber  own  name  on  the  same  cause 
ot  action,  and  thus  is  defendant  relieved  of 
apprehension  on  this  account 

Besides  this,  It  being  herekujield  that  tbe 
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Judgment  recovered  Is  her  properly,  on  pay- 
ment of  tlie  same  by  defendaat  company  to 
her,  ber  receipt  taken,  ftothorized  by  her 
husband.  Trill  fully  protect  the  company. 

The  Court  of  Appeal  properly  ruled  that 
points  of  law  not  raised  in  the  trial  court 
will  not  be  noticed  by  the  appellate  court 
unless  a  formal,  written  assignment  of  errors 
Is  filed  in  the  latter  court.  Blanchard  t. 
Luce,  19  La.  Ann.  46;  Carter  &  Co.  T.  Lewis, 
IS  La.  Ann.  574;  State  ex  rel.  Neyland  r. 
Judge.  60  La.  Ann.  44D,  2S  Soutb.  71B. 

No  each  assignment  of  errms  «u  filed 
herein.' 

On  the  merits  of  the  case,  no  reason  ap- 
pears for  disturbing  the  jodgment  we  are 
called  upon  to  review. 

It  is  ordered  that  the  decree  of  the  Go  art 
of  Appeal  herein  remain  on  disturbed. 


<uo  La.  ns) 

No.  14.6^. 
NBUHAUSSR  t.  BABTUB.* 
(Supreme  Court  of  Louisiana.    May  25,  1903.) 

BUSBANO  AND  WIFE— PURCHASE:  WITH  PARA- 
PHERNAL PDNDS-MORTOAaE  FOR  COMMUNI- 
TY DBBT— FORECLOSURB-^RIGHTS  OF  PUR- 
GHABBR^-OANGBLLATION  OF  ADJUDICATION. 
L  Where  property  is  porcbased  during  the 
regime  of  the  community  in  the  name  of  the 
wife,  with  the  declaration  on  her  part  anilt  that 
of  the  husband  in  the  d6ed  that  she  buys  with 
her  separate  paraphonai  funds,  and  tbe  hna- 
band  subsequently  mortgages  tbe  property  for 
a  community  debt,  and  in  foreclosure  of  this 
mortgage  the  property  Is  offered  at  public  sale 
and  adjudicated  to  the  highest  bidder,  the  latter 
may  refos*  to  accept  th«  title  oatil  the  seising 
creditor  causes  the  property  to  be  ODcoverea 
from  the  cloak  of  the  wife's  name  and  claim. 

2.  After  notifying  the  creditor  of  the  diffi- 
cult]; in  the  way  of  his  accepting  the  title,  and 
waiting  a  reasonable  time  for  action  to  lie  taken 
by  the  creditor  to  remove  the  difflcolty,  the  ad- 

Jodkatee  may  proceed  br  role  aralnst  the  cred- 
tor  and  the  sheriff  to  cancel  ue  adjudlcatimi 
and  to  recover  baclc  the  money  he  had  dmosltad 
with  the  sheriff  pending  examination  of  the  title 
and  its  formal  transfer  to  him. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  CoxaX,  Parish  of 
Orleans;  George  H.  Tb€ard,  Jydge. 

Action  by  M.  R.  Neuhauser  against  Jean 
X>.  Barthe.  Judgment  for  plaintiff,  and  Vic- 
tor Maumus  became  adjudicatee  on  sale  of 
property  seized.  From  a  judgment  canceling 
tlie  adjudication,  plaintiff  appeals.  Affirmed. 

Robert  Jidm  Haloney  and  Theodtux  Goto- 
nlo.  toe  appellant.  Wynne  Gr^  Rogers,  for 
appellee  Victor  Mavmas.  Dlnkeleplel  &  Hart, 
for  appellee  dvll  abttlff  of  the  parieh  of 
OrleanB. 

BLANOHAKD.  J.  Tbe  plaintiff,  holder  of 
defendanfB  promissory  note,  secured  l^mort* 
on  certain  teal  property,  caused  execu- 
tory process  to  issue  and  under  It  tbe  im>p- 
erty  was  seised  and  offered  for  sale. 

Victor  Maumtis  became  the  adjudicatee  tat 
tbe  ram  of  $2,400.00  cash.  He  was  required 
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to  make  a  deposit  of  ten  per  cent  of  his  bid 
as  earnest  money,  iiendlng  examination  of 
tbe  title  of  the  property  and  execution  of  the 
formal  transfer  to  him. 

He  deposited  $240.00  and  forthwith  em- 
ployed counsel  to  examine  the  title  and  re- 
port upon  its  sufficiency. 

The  report  of  the  counsel  was  adverse  and 
be  advised  Maumus  not  to  accept  tbe  title. 
He  also  notified  the  sheriff  and  the  attorney 
of  the  seising  creditor,  laying. before  them  in 
writing  his  ^grounds  of  objection.  He  de- 
manded for  bis  client  a  return  of  tbe  deposit 
money. 

This  demand  remained  unheeded,  notUng 
was  done— no  steps  taken  to  remove  the  ob- 
jections to  the  title  which  tbe  connsel  for  tbe 
adjudicatee  had  pointed  out 

After  waiting  some  three  months,  a  rule 
was  taken  by  Maumus  on  the  sheriff  and  on 
Neuhauser  to  sbow  cause  why  tbe  adjudlca- 
tloD  to  him  should  not  be  set  aside  and  bis 
money— the  deposit  of  $240.00— returned  to 
Mm. 

He  set  forth  at  length  varlona  objectlonB 
to  tbe  title,  which  rendaed  It  uiuafe  for  bim 
to  accept  the  same. 

Among  others  it  was  shown  that  in  the 
year  1892  the  property  In  question  was  ac- 
quired by  Mrs.  Blazine  Bartbe,  wife  of  Jean 
D.  Bartbe;  that  to  the  act  of  sale  the  hus- 
band became  a  party  for  the  purpose  of  aid- 
ing and  authorizing  his  wife;  and  that  In 
the  act  It  was  stated  the  purchase  was  made 
by  Mrs.  Blaslne  Barthe  with  her  own  sep- 
arate, paraphernal  funds. 

The  price  of  the  sale  was  92,800.0fli,  of 
which  $1,000.00  was  In  cash,  and  for  the  re- 
mainder Mrs.  Barthe  executed  her  two  notes, 
each  for  $900.00,  secared  by  tbe  vendor'a 
privilege  and  special  mortgage  on  tbe  prop- 
erty. These  notes  were  subsequently  paid. 

It  was  this  property  that  Barthe.  the  hus- 
band, mortgaged  to  Neuhauser  and  Uaumus 
became  the  adjudicatee  of. 

The  coDtention  of  Neuhauser  is  that  tbe 
property  having  been  purchased  under  the 
r£ffim9  of  the  community  existing  between. 
Barthe  and  his  wife,  tbe  presumption  Is  It 
fell  Into  the  community,  and  the  husband,  as 
head  and  master  of  the  community,  could 
l^lly  mortgage  it  for  a  community  debt  as 
much  so  as  though  the  title  had  been  taken 
in  bla  own  name,  and  that  the  title  must 
be  accepted  by  tbe  purchaser  unless  he  (tbe 
purchaser)  shows  It  Is  In  tmth  and  in  fact  the 
separate  property  of  the  wife  as  having  been 
purchased  with  her  paraphernal  funds. 

Per  contra,  Maumua  contends  that  having 
bid  in  the  property  upon  tbe  supposition  that 
tbe  title  was  unclouded,  and  having  found  on 
examination  that  it  stood  In  the  wife's  name, 
with  a  declaration  on  ber  and  ber  husband's 
part  that  she  had  purchased  It  with  para- 
phernal funds,  it  was  Incumbent  on  Neu- 
hauser to  remove  the  cloud,  and  having  no- 
tified Neuhauser  of  tbe  difficulty  and  waited 
a  reasonaUe  time  for  him  to  taka'action  toti 
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Its  removal  and  be  not  havlDg  done  so,  he 
(Mauioaa)  was  entitled  to  bave  the  adjndlca- 
tlon  to  him  aet  aside  and  to  receive  back 
from  the  sb^fE  tbe  earnest  mone^  he  had 

deposited. 

From  a  judgment  canceling  the  adjudica- 
tion and  ordering  the  return  to  Manmus  of 
tbe  money  be  had  deposited  with  the  sheriff, 
Nealianser  appeals. 

Ritling—M&vmxis  booght  the  property— not 
tbe  property  plut  a  prolable  laut  tuit  <tf 
doubtful  issue.  He  cannot  be  forced  to  liti- 
gate with  the  wife  tbe  question  of  ber  owner- 
ship vel  non  of  the  property.  It  is  the  boal- 
ness  of  the  seizing  creditor  to  take  steps  to 
remove  the  dlfficolty  and  be  cannot  shift  tliat 
bnrden  upon  the  adjadlcatee,  who  owes  no 
duty  to  tbe  creditor. 

The  obligation  is  upon  the  vendor  to  tender 
his  vendee  a  safe  title.  Tbe  title  In  tbe  in- 
stant case,  standing  in  the  name  of  tbe  wife, 
with  the  declaration  aforesaid  of  its  purciiase 
by  ber  with  parapbemai  funds.  Is  not  a  safe 
title.  Such  declaration  concurred  In  by  tbe 
husband  estops  tilm  to  deny  It,  and  Is  bind- 
ing on  all  parties  <*ii*<Tning  under  and  through 
blm  save  forced  heirs  and  creditors. 

A  community  creditor  who,  like  tbe  one 
here,  seeks  to  subject  the  property  to  his 
claim,  and  causes  It  to  be  offered  at  public 
sale,  with  an  invitation  to  the  public  to  bid 
at  the  sale,  is  in  no  position  to  compel  tbe 
succeasfnl  bidder  to  accept  the  title  and  pay 
his  money  untU  tbe  wife's  apparent  claim  is 
shown  to  be  unfounded  by  proper  proceed- 
ings taken  1^  tbe  creditor  ooatndlctocUj 
with  the  wife. 

Tbe  creditor  In  tb«  instant  case  failed  to 
take  such  action  though  notified  by  the  ad- 
Jndlcatee  of  the  difflculty  In  the  way  (tf  his 
acceptance  of  tbe  title. 

After  waiting  a  reasonable  time,  following 
such  notification,  the  adjudlcatee  could  prop- 
erly take  the  action  he  did,  vis.:— a  proceed- 
ing against  tbe  seizing  creditor  and  tbe  sher- 
iff ta  cancel  tbe  adjudication  and  recover 
back  bis  money  In  the  hands  of  the  sheriff. 

The  creditor,  without  causing  the  wife  to 
be  made  a  party  to  the  proceeding,  endeavor- 
ed to  show  that  the  property,  though  stand- 
ing In  the  name  of  tbe  wife,  with  her  declara- 
tion and  that  of  her  husband  that  It  bad 
been  bought  with  her  separate  funds,  belong- 
ed to  the  community. 

Even  had  this  been  shown,  and  a  Judgmoit 
entered  up  to  that  effect,  the  same  would  not 
be  ret  judioata  against  the  wife. 

But  it  was  not  shown.  On  tbe  contrary, 
tbe  evidence  Mtablishes  tbe  wife  of  Barthe 
was  the  owner  of  parapbemai  means  at  the 
time  of  her  purchase  of  the  property  suffi- 
cient in  amount  to  bave  enabled  ber  to  bny 
It  Indeed,  It  was  the  wife,  and  not  the 
husband,  that  is  shown  to  be  a  property 
owner.  And  there  was  no  satisfactory  proof 
that  the  funds  paid  for  the  property  were 
those  of  the  community. 

Had  the  creditor  taken  steps  against  the 


wife  to  uncover  the  property  from  the  cloak 
of  the  wife's  name,  she  would  have  been 
compelled  to  rebnt  the  presumption  of  Its 
being  community  property  by  adequate  proof 
of  Its  purciiase  by  ber  with  her  separate 
funds,  under  ber  separate  administration,  as 
a  reinvestment  thereof.  Succession  of  Burke, 
107  La.  82,  31  South.  391. 

But  the  adjudlcatee  cannot  be  expected  to 
rely  upon  the  mere  presumptltm  that  tbe 
property  Is  that  of  the  community  because 
purdiased  in  tbe  name  of  tbe  wife  during 
the  existence  of  the  community,  and  take  the 
title  with  ail  of  the  attendant  rislca. 

A  purchase  In  the  name  of  the  wife  la  out 
of  tbe  ordlnaiy  and  is.  Itself,  sufficient  to 
put  a  would  be  purchaser  from  tbe  husband 
on  his  guard.  Socceasion  of  Bork^  107  La. 
83.  81  South.  891. 

A  case  is  presented  here  where  the  title 
on  Its  face  is  suggestive  of  future  and  serious 
litigation.  It  has  been  repeatedly  held  that 
an  adjudlcatee  cannot  be  compelled  to  accept 
such  a  title.  Beer  v.  Leonard,  40  La.  Ann. 
345,  '5  South.  257;  Mallard  v.  Dejan.  45  La. 
Ann.  1271. 14  South.  238;  Lyman  v.  Strond- 
bach,  47  La.  Ann.  71,  16  South.  662;  Succes- 
sion of  Nash.  48  lA.  Ann.  1573.  21  South. 
254;  James  v.  Ueyer,  41  la.  Ana.  llOOb  7 
South.  618. 

Judgment  affirmed. 


010  La.  W) 

No.  14.564. 

mWIN  T.  FLTNN  et  al.« 

^prente  Gout  of  Louiriana.   HanA  80; 
1808.) 

aduinistration-^lb:  to  pay  debts-ac- 
tion AGAINST  ADHINISTRATOn--JII- 
RISDIOTION  OF  COURT. 

1.  A  sale  under  an  order  of  court  to  pay  debts 
may  not  protect  the  admiQistrator,  atthon^  it 
may  be  enfflclent  to  protect  tbe  third  person 
who  is  without  notice  of  fntormalitiee  charsed. 

2.  When  a  snccession  is  iu  progress  of  fitisa- 
tion,  tbe  interest  of  the  litigators  is  dedacto 
ipri  aliendo,  and  they  are  not  necessarily  to  be 
conaalted  as  an  eescntial  condition  precedent  to 
an  order  to  pay  debts. 

8.  The  heirs  may  bave  an  action  against  tbe 
administrator  for  damages  for  his  faUnre  te 
propei-ly  discharge  his  trust,  bat  it  does  not  nee- 
essari^  involve  the  validity  of  tbe  sale. 

4.  The  qnesti<m  of  necessity  and  legality  of 
the  mle  Is  covered  by  the  decree  ordering  it,  un- 
less legal  objection  is  made. 

6.  In  order  that  the  rule  regardlnK  tbe  sale 
to  pay  debti)  may  apply,  it  Is  necessary  tliat  t2ie 
court  should  be  avtunlly  vested  with  joilsdlc- 
tion  of  the  subject-matter,  and  that  the  pnr- 
cfaaser  should  be  an  innocent  third  psrty;  that 
the  cauBe  of  uullity  should  be  anterior  to  and 
covered  by  the  judgment.  Tbe  present,  cue 
falls  within  tbe  rule. 

0.  The  court  had  anAority  to  order  His  sale, 
and  the  pnrehaHer  waa  a  third  petBoo. 

7.  The  parties  interested  are  represeatad  !■ 
the  proceedinifs  by  the  administratiM:. 

(Syllabus  by  the  Court.) 

Oertlorul  to  Ooort  (tf  Appeal,  Fulah  of 
Orleana. 
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Action  by  Leon  Irwin  against  Edward  J. 
Flynn,  Mary  Dreyfus  Interrened.  Judg- 
ment for  defendant  was  affirmed  by  tUe 
Court  of  Appeal,  and  plaintiff  applies  for  cer- 
tiorari or  writ  of  review.  Reversed,  and  In- 
ten'entlm  dismissed. 

James  E.  Zuuts  (Carroll  &  Ganoll,  of  conn- 
selj,  for  Applicant.  Benjamin  Bice  For  man, 
for  respondent 

Statement  of  the  Case. 

BRBAUX,  J.  .The  applicant  complains  of 
n  Judgment  rendered  by  tbe  Coart  of  Appeal 
affirming  a  judgment  of  the  district  court, 
which  rejecrted  his  demand  against  the  Inter- 
vener in  the  case. 

Applicant  held  a  mortgage  whlcb  he  sought 
to  foreclose. 

Mrs.  Mary  Flynn,  wife  of  Joseph  H.  Drey- 
fus, became  a  party  to  the  foreclosure  (claim- 
ing tbe  proceeds  of  tbe  contemplated  sale) 
by  way  of  Intervention  and  third  opposition. 

Tbe  mortgage  held  by  the  applicant  was 
executed  by  Edward  J.  Flynn,  father  of  Mary 
Flynn,  opponent,  on  the  24titi  March,  1899. 

At  the  death  of  his  wife  in  tbe  year  1885 
the  survlTlng  hnsband,  Edward  J.  Flynn,  ob- 
tained letters  of  admlnlstratku,  but  he  did 
not  have  himself  recognized  bj  tbe  court  as 
tutor  of  his  minor  children, 

Tbe  inventory  shows  that  the  property  con- 
slBted  of  personal  effects  amounting  to  9843, 
and  real  estate  to  $6,100,  all  l)elonglng  to  the 
community  between  him  and  bis  late  wife. 

In  Marcb,  18S6,  Edward  J.  Flynn,  survivor 
In  community,  as  administrator,  petitioned 
the  court  for  an  order  of  sale  to  pay  the  debts 
of  tbe  succession:  The  all^ation  of  th6  peti- 
tion was  general  that  there  were  debts.  The 
petition  was  not  sworn  to,  and  no  attempt 
was  made  to  satisfy  the  court  of  tbe  existence 
of  any  Indebtedness  further  than  tbe  list  of 
asserted  debts,  forming  part  of  tbe  petition. 
Tbe  following  is  the  list  In  question: 

(1)  $2,000,  with  Interest  at  8  per  cent  from 
^th  July,  1884,  In  two  mortgage  notes  on 
Cblppewa  property. 

(2)  $465  mortgage  on  Fulton  property,  with 
intereat  at  8  per  cmt.  from  September,  1884. 

(S)  Say  9500  doctors'  bills,  funeral  expens- 
es, taxes,  and  costs. 

A  portion  of  the  property  was  sold  at  tlie 
time  AttiBT  tbe  sale  matters  remained  In 
statu  quo  until  the  year  1893,  when  another 
petition  was  filed  for  an  order  of  sale.  The 
administrator  alleged  that  his  efforts  to  pay 
debts  without  another  sale  of  the  propertr 
bad  been  unavailing,  and  that  there  was  an 
urgent  necessity  for  a  sale.  There  Is  a  list 
of  debt  appended  to  this  (sefMnd)  petition.  It 
also  ia  not  swwn  to  nor  sustained  by  any 
proof. 

The  first  petition  of  Intavener's  father  for 
ibe  administration  of  tbe  snccesslon  sets 
forth  that  there  are  debta.  This  petition  Is 
sustained  by  an  oath  setting  forth  that  there 
are  debts  of  tbe  succession. 


The  following  Is  a  list  of  debts  framing  part 

of  the  second  petition  addrened  to  the  court 

for  a  sale  to  pay  debts: 

Approxlmftta  Statemoit  of  Debts. 

BxpeoMS  of  medical  ftttenUon   f  t& 

Funeral  tat^aiMm   105 

GltT  and  ktate  tUM......   565 

Mortgage  debt,  itlll  unpaid  and  Interest   1.090 

Repair!  to  property   >M 

lOBuraaee   ■   18 

Various  outrtandinf  debts  otber  tban  tnort- 

SBS«   1   S6A 

Costs  and  expenses  of  sucosaslon   300 

ts,isi 

The  property  was  sold  at  public  auction 
for  cash,  or  on  time,  at  the  option  of  the  pur- 
chaser; that  is,  one-half  or  more  cash,  at 
tbe  purchaser's  cation,  and  balance  on  time, 
as  stat3d. 

Prior  to  intervening  in  this  suit  Mrs.  Drey- 
fus had  moved  the  court  for  an  order  to  com- 
pel the  father,  the  administrator,  to  file  an 
account  The  order  was  issued,  but  lias  re- 
mained alnce  unexecuted  by  the  administra- 
tor. 

Applicant  controverted  Intervener's  de- 
mand on  tbe  ground  that  tbe  order  of  sale 
was  regular  in  form  to  pay  debts;  that  Ed- 
ward J.  Flynn  had  the  right  to  buy  at  the 
sale  of  the  communis  property  in  his  wife's 
succession,  and  that  his  purchase  afterward 
by  him  as  administrator  did  not  affect  bis 
(applicant's)  right;  that  an  administrator  may 
purchase  at  the  sale  of  tbe  effects  of  the  de- 
ceased wboae  estate  be  may  represent  when 
be  iB  the  survlTW  In  oommunlly. 

Opinion. 

The  failure  of  the  father  of  Intervmer  and. 
third  opponent,  Mrs.  Dreyfus,  to  qualify  as 
ber  tutor  prior  to  applying  to  the  court  for 
an  order  to  pay  debts  of  the  community  after 
the  death  of  her  mother  is  not  an  informality 
whlcb  can  be  successfully  urged  against  the 
adjudlcatee  of  the  property  whlcb  Is  acAA  to 
pay  debts. 

The  tutor  was  not  a  necessaiy  party.  The 
law  does  not  requife  an  administrator  who 
petitions  for  an  order  to  pay  debts  to  see  to  It 
that  the  beneficiary  heirs  are  cited  to  show 
cause  why  the  property  should  not  be  sold 
to  pay  the  debts. 

Nor  does  the  law  require  an  administrator, 
prior  to  obtolnliig  the  order  to  sell  in  order  to 
pay  debts,  to  have  a  family  meeting  called 
to  fix  tbe  tonus  of  the  salow  Carter  v.  Hc- 
Manus,  15  La.  Ann.  677. 

Tbe  heirs  of  a  succession,  to  tbe  extent 
that  there  are  debts,  have  only  an  eventual 
right  The  administrator  fully  r^resents  the 
succession.  In  Succession  of  Lehmann,  4t 
La.  Ann.  987,  7  South.  33,  it  was  held  that 
the  legal  representative  of  tbe  succesMon  has 
tbe  right  to  cause  property  to  be  sold  to  pay 
debt& 

The  hetrs  are  not  entitled  to  notice  In  pro- 
ceedings to  sell  property  to  pay  debts. 

From  the  antborltles  we  glean  that  tbe 
adjudlcatee  of  pn^erty  of  a  sale  made  to  pay 
debts  la  not  botmd  to  concern  himself  as  to 
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whether  the  minor  heirs  are  represented  or 
not  by  a  tutor.  It  Is  an  omission  on  the  part 
of  the  survivor  In  community,  who  fails  to 
thus  qualify,  for  which  a  third  person  Is  not 
to  he  held  in  any  manner  as  hound. 

The  Intervener  and  tliird  opponent  has  not 
directly  charged  in  her  petition  that  there 
were  no  debts  upon  which  to  base  an  order 
of  sale  to  pay  debts,  but  charged  that  the 
sale  was  a  simulation,  the  adjudicatee  had 
not  paid  the  price;  and,  further,  that  the  dif- 
ferent sales  which  followed  the  adjudication 
were  also  imreal  and  simulated.  However 
tme  this  may  be,  the  third  person— Irwtn,  the 
mortgagee— who  became  mortgagee  yeara  aft- 
er these  simulations  had  taken  place,  who 
was  absolutely  without  notice,  who  knew 
nothing  of  the  devious  ways  that  had  been 
followed  In  order  to  conceal  the  true  char- 
acter of  the  transaction,  can  scarcely  be  held 
accountable,  and  his  right,  based  upon  the 
faith  to  be  reposed  In  public  records,  taken 
from  him. 

Tlie  purchaser  Is  not  bound  to  look  beyond 
the  decree  of  a  court  of  competent  authority 
recognizing  the  necessity  of  the  sale. 

"It  is  no  longer  an  open  question  that  a 
purchaser  at  a  sale  under  the  order  of  a 
probate  court,  which  Is  a  judicial  sale,  is  not 
bound  to  look  beyond  the  decree  recognizing 
Its  necessity.  He  must  look  to  the  adjudica- 
tion of  the  court,  but  the  truth  of  the  rec- 
ord concerning  matters  within  Its  Jurisdiction 
cannot  be  denied."  Neaon  t.  Wela  et  al.,  34 
La.  Ann.  lOia 

It  results  that,  though  the  adjudicatee  may 
not  have  paid  the  price,  owing  to  some  con- 
nivance between  him  and  the  administrator, 
of  which  the  mortgagee  knew  nothing,  it  (the 
failure  to  pay)  does  not  prejudice  his  right. 

Zf  it  be  the  intention  to  charge  that  these 
simulated  acts  were  resorted  to  In  order  to 
enable  the  administrator  to  become  the  own- 
er of  the  property,  this  charge  can  be  of  no 
avail  against  this  mortgagee,  for  the  reason 
that  the  property  was  community  property. 
If  Edward  J.  Plynn  himself  had  bought  di- 
rect at  the  succession  sale,  his  purchase 
would  have  been  perfectly  valid.  Rev.  Civ. 
Code,  art.  1146. 

Selling  to  others,  as  was  done,  did  not 
render  the  sale  the  less  valid,  even  though 
the  administrator  did  not  see  fit,  for  reason 
best  known  to  himself,  to  require  the  price. 

With  reference  to  this  price  in  the  deed  by 
the  administrator  to  the  adjudicatee  which 
followed  the  adjudication,  the  declaration 
was  Inserted  that  the  price  was  paid  cash. 
This  declaration  affords  no  ground  of  com- 
plaint against  a  third  person.  The  advertise- 
ment left  it  to  the  purchaser  to  pay  cash,  or 
so  much  thereof  as  he  chose.  It  follows  that 
titere  was  no  violation  of  the  terms  of  the 
advertisement.  The  declaration  was  that  all 
was  paid.  If  it  was  not.  It  does  not  concern 
third  persons. 

This  advertisement  gave  to  the  adjudicatee 


the  opportunity  to  pay  as  mnch  cash  aa  be 
chose. 

In  argument  learned  counsel  for  the  In- 
tervener and  opponent,  Mrs.  Dreyfus,  Insists 
that  there  were  no  debts,  and  that  the  or- 
der of  sale  issued  without  the  least  necessity 
therefor. 

We  have  already  said  that  the  buyer  Is 
not  bound  to  look  beyond  the  order  of  court. 
Munday  v.  Kaufman,  48  La.  Ann.  691,  19 
South.  619. 

The  question  arises,  should  an  exceptiou 
be  made  when  the  administrator,  for  purpose 
of  his  own,  forgets  the  truth,  and  avers  that 
there  are  debts  when  there  are  none?  In 
answer  we  propose  to  be  governed  by  the 
principles  of  Jurisprudence  and  the  rules  of 
property  heretofore  laid  down  In  dedalona 
upon  the  subject 

We  have  said,  and  it  is  amply  supported 
by  repeated  decisions,  that  the  truth  of  the 
record  concerning  matters  within  the  conrfs 
Jurisprudence  cannot  be  questioned. 

In  Webb  v.  Keller.  39  La.  Ann.  55. 1  South. 
423,  in  deciding  a  similar  question,  the  court 
employed  the  language  following:  The  com- 
plaint made  of  the  order  of  court  directing 
the  sale  on  the  ground  that  the  estate  of  Dr. 
Webb  owed  no  debts,  or.  If  it  did.  none 
hnd  been  recognized  and  proved  before  a 
family  meeting  or  the  court,  does  not  go  to 
the  court's  want  of  jurisdiction.  The  pro- 
ceedings were  not  null  and  void.  Similar 
view  was  expressed  in  a  stronger  case.  Lin- 
man  V.  Riggins,  40  La.  Ann.  7G5,  6  Soutb.  4S, 

The  objection  was  In  another  case  that 
there  were  no  debts,  and  that,  therefore,  tlie 
sale  was  null  and  void.  The  court  reviewed 
the  question  at  some  length,  citing  a  num- 
ber of  decisions,  reiterating  the  expression 
that  a  purchaser  Is  only  hound  to  the  juris- 
diction of  the  court  and  to  the  regularity  of 
proceedings  on  their  face.  Succession  of 
Tbeze,  44  La.  Ann.  49,  10  South.  412. 

The  Dumestre  Case,  40  La.  Ann.  671,  4 
South.  32S,  Is  referred  to  in  this  decision  as 
one  not  in  point.  It  Is  "an  extreme  case- 
one  sui  generis." 

We  have  seen  that  the  administrator  bad 
sworn  !u  bis  application  for  the  administra 
Hon  of  the  succession  of  his  late  wife  that 
there  were  debts  due.  True,  in  the  petition 
for  the  sale  to  pay  debts,  he  avers  different 
amounts  due,  but  failed  to  swear  to  his  aver^ 
ment.  The  only  evidence  on  the  trial  was 
that  of  the  administrator  to  show  that  there 
were  no  debts  at  the  time  that  he  (the  Ad- 
ministrator) made  application  for  the  sale. 
He  can  scarcely  be  beard  to  undo  the  order 
Issued  at  his  Instance.  Such  Fenehqke-llke 
work  cannot  be  sustained. 

This  would  scarcely  Justify  a  ruling  that 
an  oath  Is  all-sufficient  to  vest  the  sale  witb 
validity,  and  that,  if  the  petition  had  been 
sworn  to,  the  sale  would  have  been  valid. 

The  ndministrator  Is  expected  to  make 
truthful  allesationa.  The  property  waa  con- 
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munlty  represented  by  the  admlnlstrutor. 
Tbe  husband  was  absolutely  bound  for  tbe 
payment  of  tbe  debts,  and  If  he  hfts  fniled 
bi  dnty,  as  relates  to  the  debt,  he,  as  admln- 
Istxator,  Is  reqMnsible  on  hla  bond.  CIt. 
Code,  art  2404;  Hawley,  Adm^r,  t.  Bank,  28 
La.  Ann.  232. 

At  all  events,  we  must  presume  that  the 
Judge  who  signed  the  order  had  before  him 
at  the  time  he  granted  It  sufficient  showing 
and  evidence  to  authorize  It,  and  that  It. 
In  conBeqiience»  Is  legat 

Tbe  proceedings  are  collateral.  We  limit 
onr  decision  to  holding  that  tbe  proceedings 
are  not  absolotely  null,  and  that  tbe  Inter* 
rention  and  third  opposition  sbonld  be  dis- 
missed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgments  of  tbe  court  of  ap- 
peal and  the  district  court  in  this  case,  are 
annulled,  avoided,  and  reversed. 

It  is  farther  ordered,  adjudged,  and  de- 
creed that  tbe  Intervention  and  third  opposi- 
tion of  Mrs.  Dreyfus  Is  dismissed,  as  In  case 
of  nonsuit,  at  her  costs  In  both  courts 


au  lA  no 

No.  14.87S. 

PRTTANLA  ST.  MARKET  CO..  Lfanited.  t. 

CITY  OF  NEW  ORLEANS  et  al. 
(Sapreme  Court  of  Looudana.   Jan.  19,  1903.) 
TAXATION-^BXIMFTIOMS-^OFSRTT  BOUGHT 

BY  cmr. 

1.  The  property  which  plaintiff  seeks  to  have 
•xempted  was  transferred  by  deed  after  the  as- 
■essment  on  which  tbe  tax  u  claimed  had  been 
dosed  and  had  become  final. 

2.  No  act  sabsequeut  to  finalltj  of  the  assess- 
ment can  give  rise  to  an  exemption  to  which  the 
party  had  no  right  prior  to  the  date  of  the  act. 
The  city  had  no  title  prior  to  Jooe  25,  1901. 
Tbe  plaintitt.  la  consequence,  Is  without  right 
to  exemption  on  the  ground  that  the  dij  was 
the  owner  of  the  property  at  the  time  It  was 
assessed. 

(Syliabos  by  the  CourtJ 

Appeal  from  QtU  District  Co  art.  Parish 
of  Orieana;  Walter  Byera  Sommerville, 
Judge. 

Action  by  the  Frytanla  Street  Market  Com- 
pany, Limited,  agaiust  tbe  tSlj  of  New  Or> 
leans  and  others.  Judgment  for  deCendauta, 
and  plaintiff  appeela  Affirmed. 

Ge<KTe  O.  Walshe  and  Charles  Francis 
Back,  Jr.,  for  appellant  Henry  Qarland 
Dnprd,  Asst  Oty  Atty.,  for  appellee  dty  of 
New  Orieana.  Edward  E.  Skinner,  for  ap- 
pellee board  of  assessors.  Francis  Charles 
Zecbarle,  for  appellee  state  tax  collector. 

BREAUX,  J.  Tbe  facta  In  this  case  are 
substantially  different  from  tbose  In  llie  other 
market  house  cases. 

Tbe  plaintiffs  in  a  contract  tiad  hound 
themselves  to  convey  the  market  house  prop- 
erty to  the  city  immediately  after  they  wonid 
tiave  completed  the  market  house  building 
and  other  Improvementib 


This  was  not  done  at  the  time  specified. 
Tbe  conveyance  did  not  take  place  until  Jnly^ 
1901.  The  market  honse  building  had  been 
completed  many  years  wben  this  conv^ance 
was  made. 

The  assessment  of  the  property  was  made 
In  1901.  It  was  completed  within  the  time 
required.  It  was  considered  and  examined 
by  the  "committee  on  assessments"  of  the 
city  council,  and  in  May  a  complete  list  of 
assessments  was  furnished  to  tbe  comptroller 
of  the  city  of  New  Orleans,  and  on  tbe  Ist 
of  June  tbe  roll  was  fiimlshed  to  the  re- 
corder of  mortgages. 

From  the  date  It  was  filed  it  was  to  be 
as  a  lien  upon  each  specific  piece  of  real 
estate  thereon  assessed. 

The  property  had  been  previously  assessed 
in  tbe  name  of  plaintiffs. 

This  court  held; 

*vrhe  levying  of  taxes  is  for  calender  years, 
and  the  assessment  of  property  for  tbe  pur- 
pose of  levying  the  annual  taxes  Is  likewise 
for  the  calendar  year.  The  comrt  maintained 
the  assessment  made  in  the  name  of  the  one 
who  was  the  owner  on  tbe  1st  of  January. 
Southern  Insurance  Company  v.  Board  of 
Assessors,  49  La.  Ann.  40S,  21  South.  913; 
Home  Insurance  Company  v.  Board  of  As- 
sessors, 48  La.  Ann.  451.  19  South.  280; 
Palfrey  v.  Connelly,  106  La.  699,  31  South. 
14a'' 

We  agree  with  thp  statement  of  the  facts 
and  the  views  expressed  by  our  learned 
Brother  of  the  district  court  in  his  carefully 
prepared  opinion,  viz.: 

"The  &ct  that  the  city  became  the  owne'- 
of  the  property  June  2B,  1901,  cannot  affect 
the  assessment  validly  made  in  January,  for 
the  state  especially,  and.  if  for  tbe  state, 
then  for  the  city  also.   Const  art  226. 

"PlaintiCTs'  contentloD  that  the  city  was 
the  owner  since  Jnly  81.  1880,  is  without 
merit  On  that  day  Joseph  A.  Walker  con- 
tracted with  the  city  to  build  a  market  bouse 
within  a  certain  given  area  in  the  Sixth  Dis- 
trict snd  that  the  land  and  construction 
shall  become  municipal  property  at  the  sign- 
ing here,  and  ownership  to  become  absolute 
at  tbe  expiration  of  the  term  herein  fixed, 
to  wit  thirty  years  from  the  date  hereof 

"The  contract  continues  as  follows:  'Said 
Joseph  A.  Walker,  contractor,  further  binds 
and  obligates  himself  to  cause  the  above-de- 
scribed portion  of  ground,  together  with  the 
market  bouse  and  other  improvements  which 
may  be  constructed  thereon,  to  be  transferred 
to  the  city  of  New  Orleans  by  proper  title 
at  tbe  expiration  of  or  before  the  term  here- 
in fixed.* 

"At  that  time,  and  at  no  time  since,  was 
Joseph  A.  Walker  the  owner  of  tbe  real 
estate  In  gnestion.  George  Hauer  was  tbe 
owner  of  the  property  at  that  time,  and  he 
acquired  title  thereto  December  16, 1889.  Tbe 
contract  made  with  tbe  city  by  Walker  was 
simply  an  agreement  to  sell  an  unknown 
piece  of  property  by  the  lat^  to  ttofoimw. 
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tbe  ownership  to  become  absolute  at  the  ex- 
piration of  ibe  term  herein  fixed— thirty 

years  from  the  date  hereof. 

"George  Haner  was  not  obliged  to  sell 
the  property  to  the  city,  and  he  did  not  do 
M).  August  IS,  1890,  he  sold  to  the  Frytania 
Street  Market  Oompany.  He  might  have 
sold  to  any  one  else,  or  he  might  have  In- 
cumbered It  with  mortgages.  It  Is  the  same 
with  the  Prytanla  Street  Market  Company. 
It  might  have  validly  sold  or  mortgaged  Ita 
property,  and  the  same  might  have  l>een 
transferred,  as  was  the  Second  Street  Mar- 
ket House,  and  ground  upon  which  It  was 
erected.  Ball  v.  aty,  52  La.  Ann.  1550  [28 
South.  109].  The  city  had  no  title,  registered 
or  otherwise,  to  the  Prytanla  Street  Market 
Hoase  until  June  25,  1901.  The  Prytanla 
Street  Market  Company,  Limited,  was  the 
owner  up  to  that  date,  with  its  title  regis- 
tered iQ  the  conveyance  office,  and  the  as- 
sessment thereof  for  tlie  year  of  1901  li 
valid." 

The  ownership  not  having  passed  to  the 
city  prior  to  the  date  stated,  there  was  no 
ground  upon  which  to  tmse  an  eremption 
from  taxation. 

It  was  only  when  the  title  became  vested 
In  the  dty  that  the  question  of  exemption 
could  arise. 

For  reason  of  the  law  and  the  evidence 
helng  In  favor  of  defendant  against  plaintiff, 
the  Judgment  Is  affirmed. 

On  Application  for  Behearlng. 
Ouis  26,  1908.) 

PESt  CURIAM.  The  distinction  between 
the  Instant  case  and  that  of  Gacbet  v.  CSty 
of  New  Orleans,  02  La.  Ann.  813,  27  South. 
348,  is  that  In  the  latter  case  the  assessment 
had  not  yet  been  closed  when  the  sale  to  the 
city  was  made,  whereas  In  the  instant  case 
it  had.  The  assessment  In  the  Cachet  Oase 
had  been  made  under  Act  No.  96.  p.  119,  of 
1882,  as  amended  by  Act  No.  107.  p.  142, 
of  1884,  section  8,  according  to  which  the  as- 
Kessment  was  not  closed  until  the  Slst  day 
of  July;  and  the  sale  to  the  city  had  been 
made  the  6th  of  July,  25  days  before  the  com- 
pletion of  the  assessment.  lu  the  Instant 
case  the  assessment  was  made  under  the 
provision  of  Act  No.  98  of  1886,  p.  143,  1  25, 
iiccording  to  which  the  assessment  must  be 
completed  and  closed  by  the  81st  of  March, 
and  the  date  of  the  sale  to  the  dty  was  the 
81st  of  July;  tbat  Is  to  say,  several  months 
after  the  assessment  had  been  dosed. 

Rehearing  refused. 

On  Application  to  Reopen  Case  and  Amend 
Decree. 

(June  27,  1908.) 

PER  CURIAM.  An  application  Is  made 
on  behalf  of  the  plaintiff  to  reopen  the  case, 
and  amend  the  decree  handed  down  so  as 
to  declare  the  oonrt  to  be  wlthont  Jorlsdlc- 


tlon  ratione  materlse  as  to  tiiat  hrandi  of 
the  case  relating  to  the  amount  of  the  as- 
sessment of  plaintUCs  property,  leaving  the 
Judgment  final  only  as  to  the  first  and  main 
branch  of  the  case,  to  wit,  that  Involvli^  the 
liability  vel  non  to  taxation  of  the  fraochlBe 
held  by  plaintiff  company,  and  under  which 
It  conducts  the  market  In  question. 

It  is  proper  to  observe  that  nowhore  Id 
the  pleadings,  briefs,  or  oral  argument  sub- 
mitted by  counsel  for  plaintiff  was  any  sog- 
gestlon  made  that  as  to  the  second  branch 
of  the  case  this  court  had  no  jurisdiction. 

We  are  now  Informed  that,  holding  the 
property  Itself  to  be  subject  to  taxation  for 
the  year  brought  In  question  In  the  case,  the 
tax  upon  the  same  Is  less  than  $450,  and 
hence  below  the  minimum  Jurisdictional 
limit  of  this  court;  and,  further,  that  the 
case  on  that  branch  is  now  pending  on  ap- 
peal In  the  Oonrt  of  Appeal  for  the  parish  of 
Orleans. 

We  cannot  reopen  the  case,  as  suggested 
by  counsel,  for  the  reason  that  final  action 
has  been  taken  refusing  the  rehearing  ap- 
plied for.  But,  if  It  be  so  that  this  court 
was  without  Jurisdiction  ratione  materia  as 
to  that  branch  of  the  case  involving  the 
amount  of  the  assessment  of  the  property 
itself,  then  the  view  to  be  taken  is  that  the 
Judgment  of  the  court  as  handed  down  re- 
lates only  to  the  first  branch  of  the  case- 
that  involving  the  right  of  taxation— and  not 
the  otbec  branch  of  It 

019  i».  mi 

Ko.  14,790. 
STATE  V.  B.  ALLGBYEB  ft  OO.  et  at 
<8upreme  Court  ot  Louisiana.  June  22,  1903.) 

UCHNSB  TAX— CONSTITUTION AL  LAW— DIRT 
ON  BZPORTS. 

1.  A  license  tax  upon  the  business  of  a  buyer 
of  cotton  for  export  Is  a  duty  up<Hi  exports, 
within  the  meaning  of  the  federal  ConstitntlOD. 

(SyUahuB  by  the  Cmt) 

Appeal  from  Civil  District  Court,  Parlsb 
of  Orleaiu;  Fred  D.  King,  Judge. 

Actitm  by  the  state  against  B.  AUgejee  ft 
Co.  and  olSieES  to  show  cause  why  th<7 
should  not  pay  a  Hcense  as  cotton  buyers- 
Judgment  for  defendants,  and  the  state  ap- 
peals. Affirmed. 

Hugh  O.  Cage,  for  the  State.  Barrj  H. 
Hall,  for  appeHees. 

PROVOSTY,  J.  This  Is  a  rule  against  de- 
fendants to  show  cause  why  they  should  not 
be  condemned  to  pay  tbe  state  a  license  for 
conducting  the  business  of  cotton  buyers. 
Defendants  show  that  their  business  conalata 
entirely  In  flllbig  orders  which  they  receive 
from  abroad  for  the  buying  of  cotton;  tbat 
Is,  they  receive  the  orders,  buy  the  cotton 
for  their  foreign  clients,  who  give  the  orders, 
and  ship  the  cotton  to  tiie  foreign  country. 
Defendants  clearly  ate  mer^x.exporten,  and 
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It  te  irdl  settled  tbst  a  tax  npon  tbe  Im* 
porter  or  exporter  Is  an  Impost  or  dat7  upon 
Imports  or  exports,  within  the  meaning  of 
the  ^bibttlott  of  tbe  Gonstitatlon  of  the 
United  States  against  the  laying  of  Imposts 
b7  the  states.  United  States  r.  Thomas  (O. 
a)  lU  Fed.  207;  Falrback  t.  United  States. 
181  U.  8.  283.  21  Snp.  Gt  648,  46  L.  Ed.  662; 
Brown  T.  Maryland.  12  Wheat  419^  6  L.  Bd. 
678;  Welton  t.  Missonri,  81  U.  8.  £75,  23 
U  Bd.  847;  Waring  r.  dtj  of  MobUe.  8 
WaU.  UO,  19  U  Bd.  842;  Machine  Co.  t. 
Gage,  100  D.  8.  676.  25  L.  Ed.  754;  Ijow  T. 
Austin,  18  WaU.  29,  20  L.  Ed.  617;  American 
Fertilising  Co.  t.  Board  of  Agricultnre  (C.  O.) 
48  Fed.  609;  Welton  t.  Missouri.  91  U.  S. 
27S.  23  U  Bd.  847;  Cook  r.  Pennsylvania,  97 
U.  S.  660.  24  !«.  Bd.  1015;  Lelonp  t.  Port  of 
MobUe.  127  U.  8.  640.  8  Sup.  Ct  1880,  82  H 
Bd.  311:  Webber  t.  Virginia,  106  U.  &  844, 
26  li.  Bd.  065;  Telegraph  Co.  r.  Texas,  106 
U.  8.  460.  26  L.  Bd.  1067;  Ctty  at  St 
Louis  T.  Western  Unkn  Tel.  COb  (a  O)  8IK 

red.oa 

Judgment  affirmed. 


CllS  L*.  MO) 

No.  14.88X 

OBIFFIN  T.  DRAINAOa  0OMMI88I01I 

OF  NEW  OBI<BAN8  ct  at 

(Supreme  Gout  ot  Loatstana.  June  22,  1908.) 

PRMCWtPnON— WHEN  BB0IN8  TO  RUll-TORT- 
CONTINVINO  SAlfAQSS. 

1.  Where  th«  commission  of  a  wrongfal  set 
is  attended  Immedistel;  by  reraltlnK  aBmage, 
tbe  date  at  which  damage  commencei  is  uie 
initial  point  for  the  mnnlng  of  the  prescrip- 
tion of  one  year.  If  the  bringing  of  an  action 
for  damage  snatained  be  postponed  berond  the 

Sear,  the  plaintiff  must  (if  bis  property  oas  been 
1  his  own  poescsaion  in  the  interral)  allege 
and  show  the  state  of  faets  which  would  re* 
more  from  the  action  the  bar  of  preecrlption. 
T!h»  role  Is  that,  where  one  of  the  partfee  to 
a  snh  lus  mors  mesns  of  knowledge  concerning 
a  matter  to  bs  prared  than  tiie  vam,  the  onus 
Is  on  liim. 

3L  Where  Oe  dsmage  resoltliig  from  a  wrong* 
fol  act  Itself  (noncontlnnlng)  ti  conttnuing  and 
progresslTe,  the  psrty  whose  property  Is  dam^ 
aged  cannot  portpiHie  briaglog  an  aedon  for 
the  same  until  after  the  full  extent  of  the  dam- 
ace  lias  been  sustained,  and  then  sue  for  tbe 
whole  damage.  If  he  does  so,  the  claim  for  the 
portion  of  the  damage  which  ha  sostslned  one 

gear  prior  to  tbe  hringtng  oC  the  aetloa  will 
are  been  prescribed. 
(Syllabus  by  the  Court) 

Anxftl  from  CiTil  District  Oonrt.  Parish 
of  Orleans;  John  at  Paul.  Judge. 

Action  by  Michael  Grtfflo  against  thedraln- 
age  commission  of  New  Orleans.  The  Na- 
tional  Contracting  Company  was  called  in 
warranty.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

A.  K  ft  O^  B,  Umidali^  tot  aroellant 
Oliarlea  J.  Thflard,  for  appellee  drainage  com- 
moSMftiaa.  Fanar,  Jonas  &  Krattsdmltt;  for 
Appellee  National  Contractlne  Co. 

[jt.Mm  Dsnace^  toL  m.  Cent  Dig.  U  Mb  Mb 


Statement  of  the  Oaaa. 

NICFHOUiS.  O.  J.  Plaintiff  prays  Coff 
judgment  for  damages  against  defendant  for 
$4,340,  with  legal  Interest  from  judicial  de- 
mand, alleging:  That  be  Is  tbe  owner  of  a 
certain  property  on  St  Louis  street,  at  tlie 
comer  of  North  Liberty,  together  with  tta 
buildings  thereon.  That  some  time  In  the 
first  i^rt  of  tiie  year  1899  defendant  nndei^ 
took  tbe  excavation  of  St  Louis  street  f6r 
the  purpose  of  placing  a  drain  conduit  there- 
under; cutting  a  trench  of  great  depth  and 
width  along  said  street,  and  In  close  prox- 
imity to  the  fonndatlonB  and  walla  of  his 
building.  That  In  the  performance  of  tbe 
work  through  their  agent,  the  National  Con- 
tracting Company,  neither  Hie  defendants^ 
nor  their  agent  acting  under  their  tnstruis 
tloni^  took  any  of  Uie  precautlcais  needful 
and  necessary  to  assure  plalntUFs  properly 
protection  from  tiie  consequences  of  such  dan- 
gerous work,  but  persistently  continued  the 
cutting  oC  the  ground  In  close  proxlniity  to 
said  bulUUng.  That  the  consequence  of  said 
zeckless  and  negligent  conduct  ot  tbe  de- 
fendant was  that  the  foundation  of  the  build- 
ing, being  deprived  of  its  point  ot  resistance^ 
gave  way  and  caved  In  to  a  further  depth, 
thus  entailing  to  the  building  tbe  damages 
which  be  comphtlned  of  In  bis  petition.  That 
the  full  amount  of  aald  damages  consequent 
upon  the  acts  complained  of  was  not  realiza- 
ble at  the  time,  and  the  proximate  and  conse- 
quent result  of  said  damage  bad  been  con- 
tinuous and  Increasing  up  to  the  filing  of  his 
demand.  That  in  the  month  of  April,  1809, 
the  front  ot  the  building  on  St  Louis  street 
had  already  settled  to  tbe  extent  that  tbe 
first  fioor  showed  a  fall  of  two  and  three 
inches  towards  that  street,  and  there  were 
many  cracks  In  the  walla  on  both  aides, 
caused  by  the  sinking  of  tbe  foundations  of 
tbe  building,  necessarily  entailing  damages 
to  the  Interior  ot  the  same. 

Tiiat  in  the  month  of  April.  1901,  the  dam- 
age was  still  increasing,  owing  to  the  con- 
tinued sinking  and  caving  of  tbe  foundatkms 
of  tbe  building.  That  on  various  occasions 
during  the  time  the  work  of  excavation  was 
going  on,  and  since,  he  bad  called  npon  tha 
city  engineer,  notifying  him  of  the  condi- 
tion of  things  then  existing,  asking  for  some 
relief  In  the  premises.  That  he  bad  called 
upon  tbe  late  mayor,  asking  for  his  Interven- 
tion in  the  matter,  and  aU  to  no  avail.  That 
be  had  repeatedly  called  upon  the  defend- 
ants and  notified  them  of  the  damage  done 
to  hie  property,  and  called  upon  them  to  re- 
pair the  same  or  to  pay  some  indemnity  for 
said  damage,  and  they  bad  refused  to  do  sok 

That  while  awaiting  some  relief  In  the 
premises  he  bad  been  forced  to  expend  tor 
the  repair  of  the  building  certain  items  of 
expenditure,  which  he  would  thereafter  show. 

That  on  May  8,  1901,  he  was  notified  in 
writing  by  the  commissioner  of  public  works 
that  tlie  baUdlng  must  be  promptly  rq^alxed 

Digitized  by  Google 


800 


a4t  SOUTHEBN  BBPOBTBR. 


In  a  substantial  manner,  or  demolished  with- 
in three  days  of  the  notice.  That  in  com- 
pliance with  said  notice  he  had  undertaken 
to  place  the  building  Id  such  condition  of 
temporary  repair  and  safety  as  would  Insure 
tbe  general  public  from  danger  of  Its  col- 
lapse or  crumbling  at  any  moment,  hut  tbat 
tbe  condition  of  tbe  building  was  then  such 
that  It  must  be  necessarily  demolished,  and 
that  at  an  early  day.  That  owing  to  the 
condition  of  the  building,  due  to  the  dam- 
age caused  by  defendant,  be  bad  lost  in 
rental  of  the  same  up  to  the  filing  of  bis  pe- 
tition the  sum  of  $200.  That  for  painting, 
brickwork,  and  labor  expended  In  repairs  to 
make  the  bouse  habitable  he  had  paid  ^40, 
and  be  had  suffered  damages  foi*  loss  of 
time  and  Inconvenience  In  the  sum  of  $100. 

That  the  tearing  down  and  rebuilding  of 
the  building,  made  absolutely  necessary  by 
the  acts  of  the  defendant,  using  so  much 
of  tbe  material  as  could  be  used,  would 
amount  to  the  sum  of  H.000.  All  of  Items 
fff  necessary  expenditure  in  tbe  premises,  in- 
cluding loss  on  rent,  inconTenience,  etc., 
amounted  to  $4,340,  and  for  this  amount  he 
prayed  judgment  against  the  defendant 

The  defendant  first  pleaded  the  general 
issue.  It  then  averred  that  if,  In  the  exca- 
vation of  the  drainage  canal  in  St.  Louis 
street,  any  damage  was  wrongfully  done  to 
plaintiff's  building  (which  was  denied),  the 
same  was  tbe  act  of  the  National  Contract- 
ing Company,  and  that  the  latter  was  re- 
sponsible therefor  under  its  contract  with  it, 
and  It  was  bound  to  warrant  and  defend  de- 
fendant accordingly.  At  Its  instance  that 
company  was  called  In  warranty.  Judgment 
was  contingently  asked  against  it 

The  National  Contracting  Company  an- 
swering, pleaded  the  general  Issue.  In  bar 
of  plaintiff's  demand  It  pleaded  the  prescrip- 
tion of  one  year,  and  in  support  thereof  it 
averred  that  the  work  In  front  of  plaintiff's 
bnildibg  was  completed  in  the  year  1898, 
more  than  two  years  before  he  brought  his 
snlt 

It  denied  that  plalntifTs  building  was  In- 
jured by  any  of  the  work  conducted  by  It 
as  the  contractor  of  the  drainage  commis- 
sion, and  averred  that  it  was  conducted  with 
all  due  care  and  precaution.  It  averred  that 
if  any  damage  bad  occurred  to  plaintiff's 
building,  It  bad  occurred  long  since  its  work 
was  completed,  and  was  the  result  of  the 
drying  of  the  soil  by  seepage  into  the  canal, 
and  for  damages  of  tiiat  character  It  was  not 
liable,  and  not  the  warrantor  of  the  defend- 
ant, and  that  all  such  damages  were  such  as 
had  occurred  from  the  execution  of  tbe  plan 
of  the  drainage  commission,  and  was  dam- 
num absque  injuria. 

It  denied  the  damage  alleged  by  the  plain- 
tiff, and  averred  that  his  house  was  old  and 
rotten,  and  had  been  permitted  to  go  with- 
out repairs  for  years,  and  that  the  damages 
which  bad  occurred.  If  any,  by  tbe  seepage 
of  tbe  soil,  could  be  repaired  for  a  very  small 


flom,  so  as  to  make  the  building  as  good  as 
it  was  before  the  canal  was  built 

Tbe  drainage  commission  subsequently 
pleaded  in  bar  of  plaintiff's  action  the  pre- 
scription of  one  year,  averring  that  tbe  work 
of  the  drainage  commission  done  by  the  Na- 
tional Contracting  Company,  complained  of 
by  plaintiff,  was  completed  in  1888,  more 
than  two  years  before  the  present  action  was 
brought 

An  effort  was  made  by  tbe  defendants  to 
have  the  question  of  prescription  taken  up 
separately  from  and  prior  to  tbe  hearing  up- 
on the  merits;  but  the  court,  over  their  ob- 
jection, refused  to  do  this,  and  they  re- 
served a  bin  of  exceptions.  Tbe  case  was 
tried  upon  the  merits.  Tbe  district  court 
rendered  Judgment  sustaining  the  plea  of 
prescription  filed  by  tbe  defendints,  and  re- 
jected plalntUTs  demand. 

He  applied  unsuccessfnlly  for  a  new  trIaL 
In  bis  application  be  averred:  That  the 
Judgment  was  contrary  to  the  law  and  the 
evidence.  That  It  was  contrary  to  evidence. 
In  this:  That  the  evidence  of  the  first  wit- 
ness testifying  on  behalf  of  the  exceptions 
proved  that  tbe  damages  to  the  building  were 
caused  by  tbe  works  complained  of,  and  first 
manifested  their  existence  during  the  ex- 
cavation made  by  defendanta.  That  al- 
though the  act  complained  of  In  tbe  case, 
and  giving  rlae  to  tbe  damage  suffered,  was 
committed  more  ttian  two  years  before  tbe 
filing  of  tbe  suit,  tbe  evidence  showed  con- 
clusively that  the  damage  from  that  time 
was  continuous,  and  of  a  nature  so  to  be  tbe 
cause  operating  tbe  same;  L  e.  the  dlsihte- 
gratlon  of  the  stability  of  tbe  foundations  of 
the  building/-  and  the  consequent  loss  of  its 
integrity,  set  in  motion  that  condition  of 
gradual  sinking  of  the  building,  causing  con* 
tlnuons  and  successive  items  of  damages  to 
tbe  same,  rendering  the  same  more  Insecure 
and  dangerous  until  May,  1901,  when  be  was 
notified  by  the  dty  autboritiea  that  the 
building  had  been  condemned  and  should  be 
demolished.  That  tbe  testimony  showed  that 
the  damage  was  continuous  and  increasing 
up  to  date  of  trial.  That  he  had  vainly  ap- 
plied for  relief  to  the  defendant  at  various 
times  during  that  Interval,  as  soon  as  notified 
of  the  fact  that  hla  building  had  been  con- 
demned, and  within  a  month  of  said  notice 
had  instituted  suit  for  damages  up  to  that 
time,  and  for  tbe  expenses  consequent  upon 
complying  with  tbe  requirements  ot  tbe  dtj 
authorities. 

That  the  damage  bad  been  Incessant  and 
continuous,  though  slow  In  Its  manifestations, 
was  shown  by  the  report  of  Sltxaex,  dated 
April  17,  1899,  and  his  later  report,  dated 
April  20,  1901,  and  the  various  amounts  of 
expenditures  shown  to  have  been  incurred 
by  plaintiff  during  the  years  1809,  1900,  and 
1001,  and  moreover  by  the  repairs  done  by 
tbe  defendant's  agent  in  filling  up  tbe  first 
cracks,  wblcb  were  shown  to  bave  reopened. 
That  pretcrlptloii  begins  ta..,pm  trom  tin 
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time  damages  are  raBtalned;  and  not  from 
tbe  time  the  act  complalaed  of.  waa  commit- 
ted, and  the  prescrlptioii  In  this  case  coald  not 
begin  to  run  from  thet  wrongful  act,  farther 
than  the  amount  of  damages  done  by  tbe  con- 
tlnaoos  existence  of  tbe  cause,  if  the  same 
conld  not  have  been  ascertalnad,  and  It  waa 
thus  alleged  and  proved. 
Plaintiff  appealed. 

Tbe  question  of  prescription  was  so  closely 
connected  with  the  facts  of  the  case  that  It 
was  properly  referred  to  the  merits,  to  be 
disposed  of  on  the  trial  of  tbe  merits. 

A  reference  to  plalntlCTs  petition  shows 
that  he  charges  defendant  with  reckless  and 
negligent  condnct  In  constructing  a  drainage 
canal— a  trench  of  great  width  and  depth— 
along  St.  Louis  street.  In  close  proximity  to 
tbe  foundations  and  walls  of  his  building, 
and  falling  In  so  doing  to  take  any  of  tbe 
X»recautIonB  needful  and  necessary  to  secure 
bis  property  from  such  dangerous  work. 

Tbe  canal  in  question  was  constructed  as 
a  public  work  by  the  drainage  commission, 
by  legal  authority.  In  one  of  tbe  public 
■treets  of  the  city  of  New  Orleans,  in  aid  of 
the  pnbUc  health,  and  In  tbe  exercise  of  the 
police  power  delegated  to  it,  and  tbe  power 
ct  eminent  domain  was  not  called  Into  exer- 
<d8e.  Plaintiff's  action  Is  presented  to  us  as 
one  In  tort,  for  redress  for  tbe  direct  proxi- 
mate results  of  negligence  and  want  of  prop- 
er care,  where  the  operating  cause  of  in- 
jury Is  not  set  out  as  a  continuing  one,  giving 
rise  to  auccesslTe  damages  from  time  to  time 
trom  this  continued  existence,  bat  as  an  orig- 
inal wrongful  injury,  which  to<^  place  in 
November,  18B8,  and  at  that  time  and  per  se 
cave  rise  therefrom  to  a  damage  alleged  to 
liaTe  ateadUy  progressed  forward;  in  other 
words,  that  the  cause  of  the' injury  arose, 
produced  injury,  and  ceased,  bat  the  result- 
ing damages  were  progressive,  and  contin- 
ued forward  steadily  until  the  salt  waa 
Inoi^ht 

The  plaintifF  claims  that  under  such  ch*- 
cnmatances,  prescription  did  not  begin  to  run 
for  any  part  ot  tbe  damage  received  antll  af- 
ter the  extent  of  the  damages  incurred  had 
been  fully  ascertained.  Theartlcle  of  the  CIvU 
Code  on  that  subject  does  not  support  that 
contention.  It  declares,  and  tbe  authorities 
under  the  article  declare,  that  prescription 
runs  trom  the  time  the  damage  is  sustained. 
Ot.  Code,  art  3537;  De  Llsardl  New  Or- 
leans  Banking  Co.,  25  La.  Ann.  418;  Hotard 
-r.  Texas  &  P.  By.  Co.,  86  La.  Ann.  450; 
Brown  t.  Cllogman,  47  La.  Ann.  26, 16  South. 
664.  Plaintiff's  own  pleadings  show  that  the 
damage  which  he  claims  commenced  contem- 
poraneoTisIy  with  tbe  bolldlng  of  the  canal, 
and  that  the  wtOk  In  front  of  the  premises 
■was  eompteted  In  the  montta  of  November, 
3.898.  The  present  action  was  filed  26th  Jnn^ 

Asnnntng,  tor  the  purposes  of  this  case, 
■tSiat  defendant  was  tn  fact  and  In  law  re- 
sponsible for  the  damage  to  plalntUTs  bnOd- 
S4  8o.-fil 


Ing.  he  does  not  show  what  part  of  that 
damage  was  sustained  after  the  period  fixed 
for  prescription.  Where  a  wrongful  act  gives 
rise  to  immediate  damage,  the  law  directs 
that  an  action  for  redress  must  be  brought 
within  a  year  of  that  date. 

That  date  Is  to  be  taken  as  the  initial  point 
for  the  one  year's  prescription.  If  an  action 
is  brought  at  a  period  later  than  a  year  from 
that  date,  the  plaintiff  must  allege  and  show 
the  state  of  facts  which  Justified  him  In  his 
postponement  in  bringing  tbe  action  (Schlenk- 
er  T.  Taliaferro,  20  La.  Ann.  568),  when  he 
has  himself  been  In  possession  of  the  thing 
claimed  to  have  been  damaged,  and  In  posi- 
tion to  know  better  than  any  one  else  wheth- 
er the  damage  was  in  fact  of  tbe  progressive 
character  which  he  alleged  It  to  have  l>een, 
and  to  know  precisely  when  it  occurred.  It 
would  be  an  extremely  unreasonable  rule, 
where  a  party,  alleging  that  a  certain  act 
carried  with  it  an  Immediate,  "commenc- 
ing" damage  to  him,  postpones  bringing  suit 
for  damages  received  from  that  act  until  sev- 
eral years  after  tbe  commission  of  the  act, 
to  exact  that  the  party  who  committed  the 
act,  who  bad  never  had  control  of  or  been  in 
possession  of  the  thing  damaged,  should  be 
held  to  show  affirmatively  precisely  when 
each  successive  damage  occurred,  and,  fall- 
ing so  to  do,  should  be  held  bound  for  tbe 
same.  The  rule  Is  that  "the  burden  of  proof 
is  on  the  party  who  has  to  support  his  case 
by  proof  of  a  fact  of  which  he  Is  most  cog- 
nizant." Eugely,  Blair  &  Co.  v.  GUI,  15  La. 
Ann.  600;  Bouman  v.  McBIroy,  15  La.  Ann. 
664.  Where  one  of  the  parties  to  a  suit  has 
more  means  ot  knowledge  concerning  a  mat- 
ter to  be  proved  than  the  other,  the  onus  is 
on  hloL  , 

This  case  differs  from  that  of  De  Llzardl 
V.  Canal  Bank,  26  Ia.  Ann.  416.  hi  the  im- 
portant fact  that  In  that  case  the  damage 
claimed  occurred  while  tbe  thing  damaged 
was  under  the  control  of  and  In  the  posses- 
sion of  tbe  party  committing  the  damage, 
while  in  tbe  case  at  bar.  If  any  new  dam- 
ages were  sustained,  beyond  one  year.  It  l^as 
when  the  owner  himself  was  In  possession. 
We  think  tbe  Judgment  of  the  District  Court 
correct,  and  It  la  hereby  affirmed. 

piOLs.  SO) 

No.  14,701. 
BBNNETT  et  al.  v.  STAPLES  et  aL 
(Supreme  Gonrt  of  Loulstana.  June  22,  1906.) 

SCTO0U^-6PHCIAL  TAX— ELBCnON— TALIDITT 
—INJUNCTION. 

1.  Whilst  article  232  of  the  CtnatltDtlon  and 
Act  No.  131,  p.  200,  of  180&  in  providing  for 
elections  to  determine  as  to  toe  lerying  of  spe- 
cial taxes  for  school  porpoees,  do  not  specifically 
require  that  tbe  amount  of  the  assessment  or 
IiTopertT  valoatlon  upon  which  the  ta^ayer 
votes  Boall  be  expressed  opon  the  face  (tf  Us 
ballot,  both  tbe  Constitotion  and  the  statute 
referred  to,  as  also  the  general  law  of  tbe  state 
under  which  sock  electfoos  are  required  to  be 
held,  contemplate  (except  in  the  eases  of  womw 
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voting,  who  ma;  vote  hj  proxy)  that,  each 
elector  shall  do  his  own  voting,  without  advice, 
aaggestion.  or  iuterfermce  from  the  commis- 
aituers  of  Section  or  other  persons;  and,  it 
appearing  In  this  case  that,  as  to  the  amounts, 
the  votes  of  practically  all  the  electors  who 
voted  in  favor  of  the  tax  were  fixed  by  one  or 
more  of  the  comniissiODers,  aided  by  third  per- 
sona, after  the  ballots  had  been  cast  and  count- 
ed, and  out  of  the  presence  of  the  voters,  and 
that,  npCHi  the  other  hand,  thoee  who  voted 
againat  the  tax  expressed  the  Amonnts  voted 
by  them  on  their  ballots,  and  that  the  ballots 
and  amounts  so  voted  exceeded  those  cast  in 
favor  of  the  tax,  it  ia  held  that  the  proposition 
to  levy  the  tax  is  defeated,  and  that  Ita  collec- 
tion  should  be  enjoined. 
(Syllabus  by  the  Court.) 

Appeal  from  Thirteenth  Jadldal  Dletrlct 
Court,  Parish  of  Rapides;  W.  F.  Blackman, 
Judge. 

Action  by  George  W.  Bennett  and  othen 
against  George  A.  Staples  and  others.  Jndg- 
faent  for  defendants,  and  plaintitts  appeaL 
Reversed. 

Hunter  &  Hnnter,  for  appellanta.  An- 
drews A.  Hakenyoa,  for  appellees. 

Statement 

HONROB;  J.  Plalntiffa,  as  dtisens  and 
taxpayers  In  the  pailab  of  Rapides,  allege  that 
nnder  an  ordinance  of  the  police  jury  an  elec- 
nxm  was  hdd  npon  September  80,  19{^  sub- 
mitting to  the  property  taiqiiayeia  wltbln  the 
GbeneyrlUe  school  dlatrlct  the  question 
Trtietber  a  5-mlU  tax  for  IS  years  should  be 
levied  on  the  property  In  that  district  for  the 
purpose  of  pnichaslng  ground  and  erecting  a 
Bcbool  building,  and  that  the  conunlsdoners 
hare  made  a  return  to  the  effect  that  the 
election  rmilted  in  ftiTor  of  the  tax  by  6 
■in  number  and  112,000  In  amount  but  that 
all  the  votes  cast  for  the  tax  were  Illegal. 
tat  tbe  reason  ttiat  tlie  tickets  were  In 
blank.  80  for  as  the  amounts  were  concerned, 
end  the  amounts  were  filled  In  after  the  elec- 
tion and  count  after  tbe  returns  bad  been 
signed  and  tbe  box  sealed  by  the  commission- 
ers,, and  oot  of  their  presence  at  another 
place  and  time,  and  that  the  only  votes  stat- 
ing the  amounts  were  cast  against  the  tax. 

They  further  allege  that  nhie  minors, 
whom  they  name,  were  allowed  to  vote  for 
the  tax,  tiiat  four  nonre^dent  women  tax- 
payers, whom  tbey  name,  owners  of  property 
assessed  at  91T,0SB,  and  duly  represented, 
were  denied  tbe  right  to  vote;  and  that  If 
tbe  errors  thus  mentioned,  or  ^tber  of  them, 
be  corrected,  the  tax  Is  doCeated.  They  pray 
that  the  returning  officers,  whom  they  make 
defendants,  be  enjoined  from  promulgating 
tbe  result  of  the  Section  as  declared  by  the 
conunissioners,  that  the  police  Jury  be  en- 
Joined  from  levying  any  tax  pursuant  thereto^ 
and  that  there  be  Jndgmoit  decreeing  tbe  re* 
suit  of  said  election  to  be  unfavorable  to  the 
tax  and  perpetuating  tiie  Injunctitm.  A  pre- 
liminary injunction  bavii^  been  Issued  as 
proyed  for,  the  defendants  answered,  deny- 
ing tbe  allegations  of  plaintiffs*  petition,  ex- 


cept as  a^nltfeed,  and  admitting  tint  four  of 
the  minors  named  1^  the  plaintiffs,  and  rep- 
resenting an  anrcsato  of  980,  were  allowed 
to  vote,  and  that  tbelr  votes  should  be  strick- 
en out  and  tiie  amount  stated  deducted. 
They  allege  that  tiie  nonresident  women  tax- 
payers mentioned  by  fdalntlfls  did  not  otter 
to  vote  in  person  or  proxy,  and  that  If 
they  bad  done  .so,  tbeUr  rotes  could  not  have 
been  received,  for  the  reason  that  tiie  Consti- 
tution reaulres  that  women  texpayers  voting 
at  such  elections  shall  have  the  quelldcationa 
of  age  and  residence.  Tbey  furtho:  allege 
that  several  women  (whom  they  name)  voted 
against  tbe  tax  on  amounts  spedfied,  though 
they  owned  no  property  save  that  which  be- 
longed to  tbe  communities  existing  tietween 
themselves  and  tbelr  respective  husbands; 
that  one  woman  so  voted  on  a  property  qnal- 
iflcatiMi  of  $10,  who  owned  no  property;  that 
two  othw  women,  who  were  not  assessed, 
voted  against  the  tax  on  no  property  valua- 
tion, and  that  one  man  so  voted  who  did  not 
possess  tbe  requisite  qualifications  as  to  reg- 
istration and  residence.  They  affirm  tbe 
validity  of  the  election,  and  pray  fbr  Judg- 
ment 

Of  the  nine  persons  described  In  the  peti- 
tion as  minors.  It  la  admitted  that  five  have 
attained  the  age  of  majority,  and  that  tbe 
other  four,  representing  property  to  tbe 
amount  of  $80,  were  subject  to  the  dlsqnaUfl- 
cation  diarged.  The  allegations  of  tho  an- 
awec  as  to  illegal  voting  by  women  are  not 
Bubstentlated  by  the  proof,  but  It  appears 
that  the  man  referred  to  In  the  answer  bad 
left  the  parish  a  few  years  ago,  and  had 
only  returned  in  January,  1902,  and  the  Judge 
a  quo  conduded  that  bis  vote  should  be 
stricken  out 

It  Is  shown  that  of  the  ballots  cast  f<nr  the 
tax  only  two  qtedfled  the  value  of  the  ]ffop- 
erty  owned  by  the  voter,  Ibe  aggr^te 
amount  bdng  $570,  and  tbat  there  were  9t 
ballots  cast  agaliut  tbe  tax  npon  wbich 
there  were  property  valuations  aggregating 
988,687.  It  Is  also  shown  that  after  tbe  dos- 
ing of  the  polls  on  tbe  day  of  the  election 
the  three  craamlsfdoners  counted  the  votes 
and  prepared  one  tally  sheet,  upon  widdi. 
however,  no  property  valuations  wwe  enter- 
ed, sav^  possibly,  where  sudi  valoatfona  ap- 
peared on  the  ballots.  At  tbat  stage  of  tbe 
proceedings  the  tally  sheet  so  prepared  was 
signed,  and  two  others  were  dgned  in  blank, 
and  one,  and  ivobably  two,  at  the  conmils- 
fdoners  retired.  Those  who  remainedr-^that  is 
to  tej,  the  third  eommlssioner,  the  detfc  (tf 
the  election,  and  one  or  two  other  persai*' 
then  proceeded  to  enter  ivoporty  valuations 
where  none  appeared  opposite  the  names  of 
tiie  voters  on  the  tally  sheet  first  above  men- 
tioned, and  It  may  be  that  they  i^pared  i 
second  sheet  In  tbe  same  way.  There  is  a 
conflict  in  the  testimony  of  the  defendants' 
witnesses  on  tbat  subject  However  tbat 
nuy  be,  it  la  quite  certain  that  tbe  third  sheet 
vras  not  filled  qp  at  all,  and|tiwt  a  questlMi 
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having  arlseu  as  to  the  amomit  which  should 
be  placed  opposite  the  name  of  one  of  the 
voters,  wbetber  upon  one  sheet  or  upon  all 
of  them,  It  wai  decided  to  postpone  farther 
action  nntll  the  next  day.  The  tally  sheets, 
In  th^  then  condition,  were  accordingly  pla- 
ced In  the  baUot  box  with  the  ballots^  but  the 
witnesses  say  the  box  was  not  fastened  or 
sealed,  and  the  following  day  the  commis- 
sioners making  no  appearance,  the  derk, 
Willi  the  aid  of  another  person— an  outsider, 
apparently— opened  It,  and  proceeded  to  com- 
plete the  work  by  supplyhig  the  particular 
valuation  referred  to  (which  they  obtained  by 
telephone  from  the  voter  himself),  and  by 
filling  up  the  third  sheet  It  further  appears 
that  the  valuations  so  entered  upon  the  tally 
sheets  by  the  commissioners  and  other  per^ 
sons  were  not  taken  from  tbe  then  existing 
assessment  rolls,  but  were  taken  from  a  pro- 
Jet  of  an  assessment  which  was  thereafter  to 
be  made,  which  projet  one  of  the  commls- 
8lon«rs,  who  was  also  a  deputy  assessor,  had 
In  his  possession.  Whether,  or  to  what  ex- 
tent, that  projet  was  subsequently  adopted 
as  tiie  basis  of  tbe  final  assessment,  does  not 
appear,  ^ce  the  defendants,  although  they 
offered  the  asseasment  rolls  as  afterwards 
oompletel,  did  not  file  them  In  evidence,  and 
tbej  are  not  In  the  transcript 

There  was  Judgment  In  the  district  court, 
in  tbe  main  rejecting  plabitlfCs*  demands, 
and  they  have  appealed. 

Opinion. 

fPe  agreei  with  the  Judge  a  quo  that  nei- 
ther the  Oonstltatlou  nor  tbe  law  contem- 
plates that  nonresident  women  taxpayers  shall 
vote.  In  cases  such  as  this,  where  women 
are  permitted  to  vote,  they  most  possess  the 
same  qnaliflcations  as  men,  save  that  of 
registration,  though  they  may  vote  by  proxy. 
Oonst  art  197;  Act  Na  131,  p.  200.  of  1S»8, 
S  4.  We  also  agree  with  our  learned  Broth- 
er that  a  married  woman  Is  entitled  to  vote 
In  soch  cases  upon  property  assessed  In  her 
name,  whne  It  Is  not  shown  that  It  was  ac- 
quired during  tbe  existence  of  the  com- 
munity; and  in  his  ruling  upon  the  other 
questions  jffesented,  save  that  relating  to 
tbe  supplying  of  the  amounts  and  tbe  manner 
in  which  tbe  commissioners  discharged,  or 
failed  to  discbarge,  their  duties. 

It  Is  quite  true  that  article  232  of  tbe  Oon- 
sUtutlon  and  Act  No.  181,  p.  200;  of  1808, 
in  providing  for  elections  such  as  that  here  in 
question,  do  not  specifically  require  that  tbe 
amount  of  the  assessment  or  property  valua- 
tion np(m  which  tbe  taxpayer  votes  shall  be 
expressed  upon  the  face  of  his  lAllot,  but 
botb  the  Constitution  and  the  statute  re- 
ferred to,  as  also  the  general  law  of  the 
state  (Act  No.  152,  p.  266,  of  180^,  nnder 
which  such  elections  are  required  to  be  held, 
contemplate  (except  In  the  case  of  women 
taxpayers,  who  may  vote  by  proxy)  that 
each  elector  giiaU  do  his  own  voting,  without 
advice,  suggestion,  or  interference  from  the 


commissioners  or  other  persons;  and  yet  in 
the  Instent  case,  although  tbe  result  de^ 
pended  as  much  upon  tbe  amount  as  npoii 
the  number  of  the  ballots,  not  only  did  the 
voters  have  no  voice  in  tbe  mattw,  but  it  Is 
certain  that  one  of  tbe  conunlssloners  did 
not  participate  therein,  it  is  doubtful  wheth- 
er another  did,  and  It  seems  probable  that 
tbe  fixing  of  the  amonnte  voted  by  tbe  dif- 
ferent electors  was  left  to  the  third  conunls- 
sloner,  the  clerk  of  the  election,  and  certain 
other  perstms  whose  interference  Is  not  ex- 
plained, there  being  nothing  to  show  that 
tiie  voters,  or  any  of  them,  know  to  this  day 
upon  what  property  basis  their  votes  were 
cast.  More  than  this,  it  Is  impoaidble  to 
say  that  the  amounts  thus  attributed  to  the 
different  voters  without  their  knowledge  are 
even  approximately  correct,  since  a  mere 
projet,  in  tbo  bands  of  a  deputy  assessor, 
of  an  assessuieut  j-et  to  be  made,  and  which 
is  to  be  the  subject  of  objection,  correction, 
revision,  and  possible  litigation  before  it  can 
become  final,  la  of  no  possible  authority. 

Act  No.  G,  p.  7,  of  1898,  which  r^tes  to 
special  elections  to  be  held  under  article  281 
of  the  (tonstltution  for  the  levying  of  taxes 
for  other  public  purposes  than  the  esteb- 
llshment  .of  schools,  provides:  "Sec.  6. 
•  •  *  That  it  shall  be  the  duty  of  taie 
registrar  of  voters  to  furnish  the  commis- 
sioners appointed  to  hold  such  elections  with 
the  llste  of  tax-paym  entitied  to  vote  In 
person  or  by  proxy  at  such  elections,  togeth- 
er with  ttie  valuation  of  each  tax-payer's 
property  as  shown  by  tiie  assessment  roll 
last  made  and  filed  prior  to  such  election: 
provUtod  that,  when  any  tax-payer's  name 
and  valuation  ot  ■property  shall  be  omitted 
from  such  list  or  emmeously  entered  thsie- 
on  tile  commissioners  of  election  shall  have 
anthorl^  to  receive  affidavlte  of  such  tax- 
payer's right  to  vote  and  of  the  proper  as- 
sessed vahutlon  of  his  property,  which  affi- 
davit shall  be  attached  to  suc^  tax-payer's 
ballot"  Acte  1899,  p.  0,  No.  5. 

It  is,  of  oonrse,  understood  that  this  stat- 
ute does  not  govern  llie  instant  case.  Nev- 
ertheless, the  reason  which  underlies  it  is  as 
applicable  here  as  to  tbe  cases  for  whldi  it 
Is  espedaily  Intended,  since  the  right  to 
vote  at  all  Is  as  much  dependent  upon  tbe 
ownership  of  property  aa  In  the  cases  pro- 
vided for  by  the  statute  quoted.  In  other 
words.  In  this  case,  as  in  those,  the  elects 
must  cast  two  votes  or  none,  or,  rather,  be 
must  show  that  he  Is  qualified  to  cost  a  vot^ 
which  is  to  be  counted  in  dollars  and  cents 
of  assessed  property,  and  also  a  vote  that  la 
to  be  counted  numerically,  or  else  be  cannot 
vote  at  all;  and,  as  it  Is  Just  as  much  his 
exclusive  function  to  cast  the  one  vote  as 
the  other,  It  is  by  him,  or  at  least  by  the 
public  records,  and  certainly  not  by  the  com- 
missioners of  election,  that  the  amount  of 
bis  pecuniary  vote  should,  primarily,  be  de- 
termined. Beyond  these  considerations,  tbe 
evidence  discloses  a  voy  wld^ 
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from  tbe  general  election  law  in  tbe  matter 
and  manner  of  compiling  and  returning  the 
result  of  the  election  In  queatlon,  and,  whilst 
no  fraud  la  Imputed  to  any  of  the  partlea 
concerned,  our  conclusion  la  that  In  the  In- 
terest of  justice,  and  from  a  proper  regard 
tor  the  principles  of  tiie  goremment  under 
which  we  lire,  that  result  should  not  be 
allowed  to  stand. 

It  Is  therefore  ordered,  adjudged,  and  de* 
creed  tiiat  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  decreeing  that  the 
result  of  tiie  electl(»i  held  In  the  Cfaeneyrllle 
school  district,  in  the  parish  of  Rapides,  upon 
the  SOtai  da7  of  September,  1802,  was  unfa- 
Torable  to  the  levying  of  the  special  tax  as 
proposed,  and  It  la  fartiier  adjudged  and 
decreed  that  the  preliminary  Injunction  here- 
in Issued  be  made  perpetual;  the  defendants 
to  pay  all  costs. 
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No.  14,897. 

STATE  ex  rel.  DBS  ALLEMANDS  LUM- 
BER CO.,  Limited,  r.  ALLEN.  Judge.* 

(Snpreme  Goart  of  Louisiana.  Juae  22,  1903.) 

APPEAL-WHBN  LIES-JUDICIAL  SBQUESTRA- 
TION— DISSOLUTION  ON  BOND— SUSFENBIVB 
APPEAL— BXCESSIYB  BOND. 

1.  Where  a  judicial  aeqaestratlon  Issued  peth 
dent«  lUe  has  not  the  effect  of  cbandng  the 
possession  of  property,  when  Its  only  effect  is 
to  preserve  the  existing  Btatos  of  affairs  and 
of  things,  and  where  It  Is  apparent  that  it 
works  no  irreparable  injury,  bemg  an  luterlo- 
cntonL order,  no  appeal  from  It  lies. 

2.  The  jnaldal  sequestration,  like  the  ordinary 
wqueetratlon,  may  be  dissolved  on  bond.  The 
bond  in  snch  case  takes  the  place  of  tbe  prop- 
erty and  under  Its  obligation  the  rights  of  par- 
ties In  Interest  are  ccmsen-ed. 

8.  Where  it  appears  that  the  Interlocntory 
order  permittlDg  tbe  judicial  segnestratlon  to  be 
Mt  aside  on  bond  is  not  one  the  eEEect  of  wbicli 
will  be  to  work  irreparable  injnry  to  the  oppo- 
site party,  it  may  not  be  suspeusiTelj  appealed 
from  by  him. 

4.  Where  the  evidence  on  which  the  Dis- 
trict Judge  acted  in  fixing  the  amount  of  the 
release  bond  is  before  this  Court,  and  oue  of  the 
complaints  of  the  relator  is  the  bond  is  excessive, 
it  is  both  competent  and  proper  for  the  Court, 
under  Its  supervisory  powers,  to  reduce  the 
bond.  If  it  be  of  the  opmion  It  ought  to  be  re- 
duced, aud  to  fix  the  amount  at  a  figure  demed 
reasonable. 

Monroe  and  Provosty,  JJ.,  dissentbig. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
the  Des  Allemands  Lumber  Company,  Limit- 
ed, for  writs  of  certiorari,  mandamus,  and 
prohibition  to  A.  0.  Allen,  Judge.  Writs  de- 
nied. 

Howell  &  Uartin,  D.  Caffery  <fc  Son,  and 
Robert  J.  Perkins,  for  relator.  Phll^  H. 
Mentz  and  Foster,  Milling,  Godchaux  &  San- 
ders, for  respondent  Judge  and  the  Morgan 
City  Timber  Company,  Limited. 
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BLANOHARD,  J.  The  De«  AHemandi 
Lumber  Company  conducted,  owned  and  op* 
erated  a  saw  mill  plant 

In  connection  with  same,  It  owned,  or  leas- 
ed, or  enjoyed  the  privilege  of  taking  tim- 
ber from  (dther  or  all),  large  bodies  ot 
swamp  lands  In  the  neighborhood  and  having 
water  connection  with  the  mill  through  bay- 
ous, lakes,  canals,  etc. 

The  timber  (logs)  cut  from  tiie  swamps 
were  trailed  and  pulled,  or  floated,  over  these 
miter  connections,  to  the  mill  and  there  saw- 
ed Into  lumber. 

In  June,  1901,  the  Des  Allemands  Company 
ebtered  into  a  omtract  with  another  corpo- 
ration, known  as  the  Morgan  Olty  Timber 
Co.,  Limited,  by  the  covenants  of  which  the 
latter,  (which  will  hereafter  be  referrecl  to  as 
the  Moi^n  Company)  undertook  to  deaden, 
cut,  pull  or  float,  boom  and  tow  all  the  cy- 
press timber  in  the  swamps,  controlled  at 
aforesaid  by  the  Des  Allemands  Company, 
that  was  accessible  tram  the  bayons  and 
lakes  bordering  said  lands,  or  tiiat  should  be- 
come accessible  by  means  of  canals  to  be  con- 
structed by  the  Des  Allemands  Company  and 
at  Its  expense. 

The  object  of  tUs  contract  was  to  supply 
the  mill  of  the  Des  Allemands  Co.  with  saw 
logs,  and  a  period  of  "five  years  or  more" 
was  fixed  as  the  time  or  duration  of  the  con- 
tract. 

Later,  certain  amendments  wen  made  In 
writing  to  the  contract,  but  not  altering  its 
main  features  as  above  set  forth. 

The  contract  thus  made  and  amended  stlp* 
ulated  iba.t  tbe  Morgan  Company  should  he 
paid  In  cash,  at  the  time  of  delivery  by  It  of 
togs  at  the  mill,  $5.50  per  M.  feet  according 
to  the  measurement  known  .as  "the  Doyle 
rale  appearing  In  the  Scrlbner  Lumber  and 
Log  Book." 

Operations  under  the  contract  an»ear  to 
have  gone  on  from  the  summer  of  1901  until 
near  the  close  of  April,  19(^nearly  two 
years— when  the  Des  Allemands  Oo.  brought 
a  suit  against  the  Morgan  Co.  tbe  object  of 
which  was  to  have  the  contract  cancded  and 
annulled. 

The  contention  of  the  plalntlfC  in  Uiat  suit 
was  that  the  Morgan  Ga  bad  violated  tiie 
contract  In  such  way  as  to  cause  serious  loss 
and  damage  to  the  plaintiff  company,  and 
among  other  things  It  charged  that  whereas 
the  omtract  gave  to  the  plaintiff  company 
tbe  right  to  designate  from  what  parts  of 
the  swamps  timber  should  be  cut,  and  where- 
as it  had  given  InstructlonB  as  to  where  the 
cutting  should  be  done,  audi  Instructtons  had 
not  been  heeded  by  the  Morgan  Company, 
and  timber  had  been  cut  and  floated  from 
places  in  the  swamps  other  than  those  des- 
ignated, and  the  Morgan  Company  had  re- 
fused to  cut  and  float  from  those  localities  in- 
dicated by  the  plaintiff. 

Furthermore,  that  it  had  cut  down,  and 
was  continuing  so  to  do,  trees  above  the  cir- 
cle deadening  the  same,  ^(^^^^^(^ 
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gagement  not  to  do  so  and  In  Tiolation  of  tbe 
contract,  thereby  causing  a  large  loss  of  tim- 
ber; that  It  bad  cut,  and  was  contlnnlng  so 
to  do,  tbe  timber  so  low  down  from  the  top 
ot  ttHei  tree,  after  It  was  felled,  as  to  canse 
a  large  loss  of  timber,  In  Tlolatlon  of  the 
contract;  that  In  this  way  it  bad  delivered, 
and  was  conttnning  to  dellTu,  parts  of  treeg 
Instead  of  the  whole  trunk  of  trees  suitable 
for  sawing  into  Inmber,  thereby  causing  great 
loss  of  timber;  that  it  was  obstructing  witti 
the  branches  and  unused  portions  of  trees, 
and  with  debris,  tbe  canals  and  waterways 
which  tbe  plalntUt  had  constructed  and  open- 
ed f  o;-  getting  the  Umber  out,  thus  choking 
up  and  rendolng  useless  sncb  canals  and  wa- 
terways; that  t^*  such  methods  jOalntifF's 
swamps  and  timber  lands  were  being  ruined, 
etc.;  and  that  already  damages  to  the  amount 
of  95,000.00  bad  been  Inflicted  and  the  aff- 
gregate  of  loss  and  damage  would  be  large- 
ly Increased  If  tbe  Morgan  Company  were 
permitted  to  longer  pursue  tbe  course  com- 
plained of. 

Lastly,  tbe  plaintiff  averred  that  the  U(nv 
gan  Company  had  forfeited  all  its  rights  un- 
der tbe  contract;  that  it  had  become  a  mere 
qwliator  of  plaintUFs  property;  that  plalntifF 
was  entitled  to  have  the  contract  annulled^ 
and  to  a  writ  of  inJunctioD  to  restrain  the 
Morgan  Company  from  further  operations 
thereunder. 

The  prayer  of  the  petition  was  for  the  writ 
of  Injunctlcm.  tor  judgmoit  against  the  Mor- 
gan Company  declaring  the  contract  violated 
and  canceling  the  same,  and  for  Judgment 
against  it  for  ^000.00  damages. 

While  the  present  proceeding  does  not 
tnlng  before  ue  tbe  merits  of  this  contro- 
versy, It  Is  but  &ir  to  give  the  substance  of 
tbe  Morgan  Company's  reply  to  this  arralgn- 
moit,  and  giving  it  will  conduce  to  a  better 
undeistandlng  of  the  case. 

It  answered  that  In  order  to  meet  its  obli- 
gations under  the  contract  altered  Into  with 
tbe  Dee  ADemands  Company  it  made  lai^e 
outSaja  of  money  to  buUd  and  eqnlp  pull 
trnts,  camp  boats  and  to  prepare  tbe  neces- 
sary plant  and  outfit  for  deadening  the  trees 
In  the  swamps,  cutting,  trailing,  pulling  and 
floating  the  same;  Hiat  it  Mtabllshed  camps 
in  the  swamps,  employed  ai^  organised  for- 
ces of  laborers.  Including  men  skilled  in  the 
operation  of  the  pull  boats  and  atbet  Inatni- 
mentallties  necessary  in  the  work;  tiiat  In 
this  wise  It  Incurred  expenses  aggregating 
twenty-five  or  thirty  thousand  dollars;  that 
it  entered  upon  tbe  work  it  bad  contracted  to 
do  In  September,  1901,  catting,  first,  the  tlm- 
tier  around  the  edges  of  the  lakes  and  bayous 
-wbere  the  same  could  be  reached  with  the 
pull  boats  without  canals— this  In  order  to 
^ve  the  plaintiff  tbe  opportunity  to  cut  the 
canals  and  accessory  waterways  c<mtemplat- 
ed  by  tiie  contract;  that  the  plaintiff  failed 
ta  ItB  duty  of  cutting  tbe  canals,  though  caU- 
ed  upon  to  do  so,  thus  forcing  the  pull  boats 
to  remain  Idle  many  days;  that  plaintiff  con- 


tinually harassed  and  Impeded  the  defendant 
in  Its  operations  under  tiie  contract,  with  the 
view  of  causing  the  defentent  to  default 
thereon  and  then  take  advantage  of  such  de- 
fault; and  that  falling  in  its  said  purpose, 
and  falling  to  drive  defendant  to  a  law  suit 
to  protect  its  rights,  it  (the  plaintiff  company) 
finally  resorted  to  law  Itself,  filing  the  suit 
wherein  it  <dBimed  violation  of  the  contract 
on  part  of  defendant,  and  sought  its  cancel- 
lation, and  Invoked  the  writ  of  Injunction, 
which  was  resorted  to  not  for  the  purpose  of 
righting  a  vmmg  or  preventing  an  Injury,  but 
for  the  purpose  of  preventing  defendant  from 
executing  the  contract  and  delivering  timber 
under  the  same,  and  earning  the  large  profits 
which  the  high  water  In  the  swamps,  caused 
t^^  a  crevasse  on  tiie  river  front  (thus  en- 
abling the  logs  to  be  floated  out  Instead  of 
palled  out  by  boats),  made  certain. 

It  charged  that  plafaitUTs  object  was  to 
save  for  Itself  and  make  this  profit,  which  is 
figured  at  forty  to  fifty  thousand  dt^lars;  that 
Immediately  upon  the  issuance  of  tbe  Injunc- 
tion applied  for,  which  bad  the  effect  of  stt^ 
ping  all  operations  by  defendant  and  prac- 
ticaUy  dispossessing  it,  plaintiff  company 
entered  upon  the  land  and  b^ran  to  puU  and 
float  the  timber  which  defendant  had  dead- 
ened and  cut,  taking  possession  of  defend- 
ant's camp,  empkqring  its  labor,  demoralising 
its  entire  force,  and  thus  placing  it  in  a  posi- 
tion of  Inability  to  meet  its  obligations  under 
the  contract. 

Defendant  denied  tiie  acts  of  vlohiti(m  of 
the  contract  charged  by  plaintiff;  represent- 
ed tbe  Injunction  to  have  been  wanton  and 
malicious;  and  that  It  (defendant  company) 
had  been  greatly  damaged  by  the  same. 

It  set  forth  in  detail  tbe  Items  of  tills  dam- 
age and  estimated  tba  aggregate  amount 
thereof  to  be  largely  over  one  fauAdred  thou- 
sand dollars. 

For  the  profits  it  would  have  realized  on 
Its  large  contract  octendlng  throng  five 
years,  and  inTtdving,  as  alleged,  tbe  toking 
oat  ot  approximating  seventy  or  eighty  mU- 
llons  feet  of  timber.  It  claimed  a  lien  or  privi- 
lege on  tiie  timber. 

It  prayed  dissolution  of  the  Injunction  and 
for  Judgment  for  damages  and  recognition 
of  the  privilege  claimed. 

The  injunction  applied  Cor  by  tbe  Dee  AUe- 
mauds  Company  was,  upon  the  sworn  allega- 
tlous  of  Its  petition,  granted  on  a  bond  of 
seven  thousand  dollars. 

Following  the  service  of  tbe  writ,  the  Mor- 
gan Company  ruled  the  plaintiff  to  show 
cause  why  the  injunction  bond  should  not 
be  Increased,  alleging  its  insufficiency. 

Fending  the  trial  of  the  rule,  tbe  Des  Alio- 
mands  Ciompany  asked  'that  an  order  be 
made  turning  over  to  It  tbe  8,800  logs  that 
were  cut  and  down  aud  to  boom  at  the  time 
its  suit  was  filed,  in  order  that  tbe  same 
might  be  sawed  toto  lumber.  It  was  rep- 
resented that  unless  this  were  done,  tbe  logs 
were  In  danger  of  being  lost  ^t'  waa  tat- 
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ther  represented  tiiat  tbe  logi  -wen  In  Hw 
canal  and  approaches  to  the  mill,  blocked 
the  aame  and  interfwed  with  the  Ic^lug  of 
the  mil].  It  was  asked  that  the  logs  be 
scaled  .and  measured  and  then  that  plaintiff 
be  pemiltted  to  saw  up  tbe  same  and  market 
the  lumber  on  deiraslting  Into  court  the  con- 
tract price  with  the  Morgan  Company  of 
¥5.50  per  M.  feet  for  dellrery  at  the  mill. 

Tbe  re^Knident  Judge,  In  his  return  to  the 
rule  niH  says  plalntUTs  oonnsel.  in  asking 
for  the  order,  stated  it  was  necessary  to  pre- 
serve  the  property,  or  Its  value. 

The  Morgan  Company  resisted  the  order, 
but  urged  that  If  the  court  acted  at  all,  it 
should  so  act  as  to  preswre  tbe  status  existing 
at  the  time  of  service  of  the  injunction,  and 
take  possession,  under  Judicial  sequestration, 
o<  all  the  property  ot  which  defendant  claim- 
ed possession  under  Its  contract  with  plaln- 
tiCC 

The  Judge  further  states  that  counsel  for 
plaintiff,  arguing  for  the  order  to  saw  up 
the  logs,  contended  it  was  in  the  nature  of  a 
Judicial  aequestratlon.  Having,  he  says,  al- 
ready had  such  action— to  wit:— Judicial  8e< 
queatration— In  contemplation,  he  asked  coun- 
sel for  both  litig&nts  whether,  in  their  opin- 
ion, it  was  a  proper  case  for  Judicial  seques- 
tratUm  and  both  answered  "yes,  to  preserve 
the  property."  This  is  denied  hy  counsel  for 
the  Des  AUemands  Oo. 

Being  satisfied,  the  Judge  says,  from  tiie 
testimony  then  already  taken  in  the  rule  to 
increase  the  Injunction  bond  that  ft  w;^8  a 
case  where  Judicial  sequestration  was  Jus* 
tided,  he  ordered  the  writ  to  Issue. 

The  result  of  the  trial  of  the  rule  to  In- 
crease the  bond  was  that  it  was  ordered  in* 
creased  from  seven  to  thirty  thousand  dol- 
lars, and  the  Judge  says  that,  It  the  seques- 
tration had  not  been  ordered,  as  above,  he 
would  have  felt  constrained,  under  the  evi- 
dence, to  have  Increased  the  Injunction  bond 
to  a  much  larger  amount. 

He  concluded,  be  said,  that  tiie  property 
being  in  charge  of  the  court,  defendant's 
damage  would  be  covered  by  a  bond  of  thhv 
ty  thousand  dollars. 

Tbe  increased  bond  was  given.  The  sher- 
iff executed  the  writ  of  Judicial  sequestra- 
tion by  taking  Into  his  custody  the  logs  cut 
and  down  and  the  twenty  odd  tiiousand  trees 
deadened  and  ready  to  be  cut 

The  Des  AUemands  Company  then  applied 
to  bond  the  sequestratiou,  and  the  court  rul- 
ed the  Morgan  Company  to  show  cause  why 
the  same  should  not  be  dissolved  on  bond. 

Pending  this  rule  the  Des  AUemands  Com- 
pany moved  for  an  appeal  from  tbe  order 
directing  the  Judicial  sequestration  of  tbe 
property.  On  consideration,  after  argument, 
the  appeal  was  denied. 

The  appUcation  to  dissolve  the  sequestra- 
tion on  bond  was  granted. 

From  this  order  to  bond,  tbe  M(»gan  Com- 
pany asked  for  a  suBpensive  appeal,  which 
waa  allowed.  Following  this,  and  after  the 


bond  for  tbe  appeal  had  been  filed,  the  Des 
AUemands  Oompany  filed  a  motion  to  quuh 
the  original  order  for  Judicial  sequestration. 
After  trial  this  motion  waa  denied. 

Whereupon  appUcation  was  mado  by  the 
Des  AUemands  Co.  to  this  Court  for  its  writs 
of  oerlioruri,  MmdiMHit  and  prohibition.  Its 
right  to  these  writs  and  to  relief  under  them 
is  the  case  now  befwe  us. 

The  main  purposes  plaintiff  se^  by  these 
writs  to  accomplish  are,  <l)  to  have  tiie  Judi- 
cial sequestration  quashed;  (2)  If  this  be 
not  done,  then  to  have  the  amount  of  the 
bond  for  the  release  of  the  property  seques- 
tored  reduced;  (3)  to  prohibit  the  trial  Judge 
from  allowing  the  Morgan  Oompany  a  sus- 
poisive  appeal  from  the  order  directing  dis- 
solution of  the  Judicial  sequestration  on  bond; 
(4)  to  compel  the  trial  Judge  to  allow  It  (the 
Des  AUemands  Company)  an  appeal  from  the 
order  directing  the  Judicial  sequestration  of 
the  property. 

The  role  fiM  having  beeax  granted,  tiie  re- 
spondent Judge  answered  giving  the  grounds 
for  his  action  and  the  reason  tfawefor. 

BiuUng-^'We  are  of  tba  oidnion,  under  tbe 
facts  as  developed  on  the  trial  of  the  rules 
taken  In  the  case  In  respect  to  the  prelim- 
inary orders  sought  that  the  respondoit 
Judge  was  Justified  In  ordering  the  Judicial 
sequestration  of  the  property.  See  Schwan 
V.  Schwan,  S2  La.  Ann.  118S,  27  South.  678. 

The  writ  of  injunction  which  the  Des  AUe- 
mands Company  had  sued  out  was,  besides 
tiie  le^tlmate  purpose  it  was  intended  to 
subserve,  evidentiy  being  used  by  plaintiff  for 
another  purpose  and  one  not  contemplated  by 
tbe  trial  Judge  when  he  granted  it,  via.:— 
that  under  its  cover  plaintiff  was  possesring 
Itself  of  the  fruits  of  defendant's  expenditure 
of  money  and  labor  in  the  swamps.  See 
Stote  ex  rel.  Dowdell  v.  Judge,  106  La.  167. 
20  South.  719. 

And  to  have  allowed  the  plaintiff  com- 
pany a  suspensive  appeal  from  the  order  di^ 
rectlng  the  Judicial  sequestration  would  have 
enabled  it  to  do  the  very  thing  to  prevent 
^Ich  it  was  deemed  advisable  to  take  the 
property  Into  the  custody  of  the  law. 

The  Judicial  sequestration  did  not  have 
the  effect  of  changing  the  possession  of  the 
property.  Itq  only  effect  was  to  presnve 
the  status  of  affairs  listing  at  the  time  tiie 
plaintiff  company  wrought  a  change  and 
brought  matters  to  a  standetUl  by  Its  Injunc- 
tion. It  ms  an  toterkwutory  order  made, 
pending  the  litigation,  and  could  work  no 
Irr^rable  injury  to  plaintiff  a)mpany.  It 
was,  therefore,  not  appealable. 

We  are  of  tbe  opinion  that  the  Jndldal 
sequestration,  like  the  ordinary  seqnestra- 
tiou,  may  be  dissolved  on  bond.  State  ex 
rel.  Taylor  v.  Judge,  26  La.  Ann.  65. 

Plaintiff  company  had  the  rl^t  to  have 
the  writ  set  aside  and  the  property  which 
had  been  taken  Into  custody  under  the  same 
delivered  to  it  upon  furnishing  bond  and  ae* 

curity  as  the  law  directs. 
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qnestiatlon  Uie  Dea  AUemands  Oompany  waa 
defeodao^  Bod  tt  had  the  first  right  to  bond 
the  seanefltration.  Code  Prac  art  279. 

The  hond,  in  aach  cas^  takes  the  place  of 
the  property  and  under  tta  obllgatiOD  the 
rights  of  the  parttea  in  Interest  are  conaerred. 

The  right  of  property  and,  tiierefwe,  the 
ultimate  right  of  poasmiton  of  the  logs  and 
deadened  trees  In  the  swampa  waa  In  the 
jOalntlfl  oompany.  The  right  of  defendant 
company  was  one  of  temporary  possession  un- 
der the  contract  which  gave  It  certain  prlrl- 
legea  and  moneyed  claims,  secured,  perhaps, 
a  lien,  upon  the  property,  which  claims 
and  liens  might  he  and  are  fully  protected 
by  the  bond  which  plaintiff  Is  to  give  under 
the  wder  dlssolTlng  the  sequestration  on 
bond. 

This  beii«  the  case,  the  Interlocutory  or- 
der dissolving  the  wilt  oa  bond  ia  not  one 
that  can  posalbly  work  the  Morgan  Oompany 
Irreparable  Injury  and,  therefore,  it  waa  not 
such  an  (Hder  as  may  be  anapaulTdy  aih 
pealed  from. 

In  this  respect  lite  caae  at  bar  comes  with- 
in Hke  rule  laid  down  In  State  ex  rel.  Both 
T.  Judge,  87  La.  Ann.  816L  See^  also.  ES- 
trlngbam  t.  Olark^  49  La.  Ann.  840,  21 
South.  647,  where,  <m  page  842,  4Si  Ann., 
and  page  545^  21  South.,  the  Court  sald^- 
*Trbe  cSiaiacter  of  the  right  Boi^^ht  to  be  xn>> 
tected  by  the  sequestration  determlnea 
whether  the  ord«  dlasolTlng  the  selEare  Is 
appealable.  Where  the  dmand  of  plalntttC 
Is  simply  for  debt  secured  by  prlTilege,  and 
his  writ  of  sequestration  is  dissolved  by  the 
sobstitutlon  of  a  bond  for  the  property,  no 
appeal  Ilea,  ttie  bond  affording  him  complete 
XirotectUm." 

The  complaint  of  the  Des  AUemands  Com- 
pany against  the  action  of  respondent  Judge 
in  allowing  the  order  of  dissolution  on  bond 
to  be  appealed  from  snspenalvely  Is  well  tak- 
en and  must  be  sustained. 

And  we  are  further  of  the  opinion  that  its 
complaint  against  the  amount  of  the  release 
bond  as  fixed  by  the  respondent  Judge  Is 
well  taken.  'Tbia  amount  la  f90,000.00.  It 
Is  more  than  four  times  the  estimate  of  value 
fixed  upon  the  property  by  the  sheriff's  In- 
ventory forming  part  <tf  his  return  on  the 
writ  of  sequestration. 

The  evidence  in  the  record  as  to  the  value 
of  the  property  shows  the  sberUTs  TOluatlon 
tar  too  small,  but  yet  does  not,  we  think,  en- 
tirely Justify  the  very  large  bond  required 
by  tbe  Judge,  especially  In  ^w  of  the  thirty 
thousand  dollar  injunction  bond  plaintiff  com- 
pany was  compelled  to  give. 

Tbe  amount  of  the  bond  as  fixed  by  our 
learned  brothev  of  the  District  Court  Is  held 
to  be  excessive— not  the  exn-dse  of  that  wise 
diacretlon  required  by  the  law— end.  we 
think,  under  its  supervisory  powers,  now  that 
the  case  is  here  on  complaint  as  to  that  and 
other  nallngs.  It  Is  both  competent  and  prop- 
er for  this  Court,  considering  the  evidence  Of 
Tftlne  of  the  property  brought  up  as  part  of 


the  record,  to  direct  tbe  respondent  Judge  to 
reduce  the  amount  of  the  release  Imnd  and 
to  fix  It  at  a  figure  deemed  more  reasonable. 
to-wlt:-|50,000.0a 

For  the  reasons  assigned  It  Is  ordwed  that 
HiA  vrrits  applied  for  be  sustained  and  per- 
petuated to  tbe  extent  of  disallowing  and 
ivohlblting  the  suspensive  appeal  granted  by 
the  respondent  Judge  to  the  Morgan  City 
TimbOT  Company,  Limited,  frmn  the  order  or 
Jwl^mait  authorizing  the  Des  AUemands 
Lumber  Company,  Umlted,  to  dissolve  the 
Judicial  sequestration  on  bond;  and  to  the 
further  extent  of  directing  the  respondent 
Judge  to  reduce  the  releaae  bond  the  aald 
Des  AUemands  Lumber  Company,  limited, 
is  required  to  glv^  In  oxdex  to  secure  the 
dlasolntlon  of  tbe  sequestration,  from  ninety 
thousand  dollars  to  fifty  thousand  dollars. 

It  la  further  ordered  that  In  aU  otiier  re- 
spects and  for  aU  the  otbw  purposes  for 
which  applied,  tbe  said  write  are  denied  and 
the  rule  nM  discharged. 

MONBOB.  J.  (dissenting.)  I  seriously 
doubt  whether  the  Dee  AUemands  Company 
sbonld  have  been  permitted  to  bond  the  se- 
qnestration,  but,  pretermitting  that  question, 
I  am  of  opinion  tha^  no  c6mplalnt  aa  to  the 
amount  of  the  bond  required,  and  no  demand 
for  Its  reduction  having  been  made  In  tbe 
district  court,  the  supervisory  Jurisdiction  of 
tills  court  cannot  successfully  be  Invoked 
for  the  purpose  of  obtaining  such  reduction. 
I  therefore  respectfully  dissent  from  the  re- 
fnsal  of  tbe  court  to  grant  a  rehearing,  or 
to  modify  the  decree  herein  rendered  ]|i  that 
req;>ect. 

PB0V08T7,  J.,  Joins  In  this  dissent 


(UD  La.  862) 

No.  14,50a 

MARTIN  DAVIE  &  OO.,  Limited,  T.  GAR- 

(Supreme  Coort  of  Louisiana.  Marcb  16, 1903.) 

BURVIVniO  WIFB-ACCBPTANCB  OP  COHHUNI- 
TT— L1ABIUTT  TO  INDIVIDUAL  CRBDITORS— 
PLBADINO  AND  PROOF. 

1.  While  a  aarvivinfT  n'ife,  by  failisg  to  have 
the  saccas!on  of  her  hnsband  opened,  by  fail- 
ing to  avail  herself  of  the  benefit  of  inventory, 
by  taking  ponession  <^  the  property  of  the  suc- 
cession, by  recognizing  and  paying  debts,  and 
by  continuing  tbe  bnainess  of  a  store  which  her 
husband  bad  kept,  has  anguesdonably  commit- 
ted herself  to  an  ani»tnditioQal  acceptance  of 
the  comnmnlty.  she  does  not,  however,  by  so 
doing,  render  herself  liable  to  each  Indlvidaal 
creditor  of  the  community  for  the  payment  in 
entirety  of  hia  debt.  Each  creditor  can  re- 
cover from  ber  under  her  status  "as  widow  in 
community"  only  (me-half  of  this  debt.  Had  it 
been  alleged  and  shown  that  she  was  In  actual 
possession  of  specific  property  on  which  the 
creditor  had  a  privilege  or  mortgage,  she  mJgbt 
have  been  proceeded  against  under  proper  plead- 
ings to  sarrMider  the  propwiy,  or  made  to  pay 
the  debt  In  its  entirety. 


H  1.  See  Busbaad  and  WUa.  vol.  IL.4>nt.  Dig^  I 
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2.  If  the  sarrlTlng  widow  has  taken  potses- 
flion  of  commuDity  property  hi  value  beyond  her 
share,  ghe  owes  the  value  of  the  husband's 
■hare  to  his  succession  or  to  his  heirs,  and  uot 
personally,  through  a  direct  action  against 
her.  to  any  particular  creditor.  Luddlng  t. 
FeltOD.  28  La.  Ann.  722,  723. 

8.  Plaintlfr,  under  an  allegation  Uiat  defend- 
ant had  "offered  to  pay  his  debt,  but  without 
interest,*'  canaot,  over  objections,  introduce 
evidence  to  prove  an  unconditional  promise  to 
pay  the  entire  debt,  with  interest,  particularly 
when  he  himself  testified  that  she  had  "off«ed 
to  pay  the  account  in  full  if  be  would  take  off 
the  interest,  but  that  she  would  not  pay  the  in- 
terest." An  acceptance  of  an  offer  must  con- 
form to  its  condititHis.  OIt.  Code,  art  1606. 

(Byllabns  by  the  Court.) 

Blanchard,  J.,  dissenting. 

Action  by  Martin  Davie  &■  Co.,  limited, 
against  J,  M.  Carvllle.  Judgment  for  plain- 
tiff was  affirmed  by  the  court  of  appeals,  and 
defendant  applies  for  certiorari  or  writ  of  re- 
view. ReTersed. 

BdwftTd  N.  Pngh  and  Walter  Lemann,  for 
applicant  HAbert  &  Hfibert,  for  rapondoit 


Btatement  of  the  Case. 

NICHOLLS,  C.  J.  The  plalntifl  instituted 
a  salt  in  the  district  court  for  the  parish  of 
Iberville,  praying  to  recover  judgment 
against  the  defendant  upon  the  following  al- 
legations: 

That  Mrs.  J.  M.  Carvllle,  a  resident  of  the 
parish  of  Iberville,  is  Justly  and  legally  In- 
debted onto  your  petitioners  in  the  sum  of 
three  hundred  and  fifty  dollars  and  seventy- 
flve  cents  ($350.75),  with  5  per  cent,  per  an- 
num Interest  thereon  from  September 
1809,  until  final  paTment.  for  the  following 
reasons,  to  wit: 

That  petitioner,  doing  a  wholesale  grocery 
and  commission  business,  sold  and  delivered 
nnto  J.  M.  Carvllle  groceries,  goods,  cash, 
etc,  from  September  15,  1898,  to  February  9, 
1899;  that  said  goods,  etc.,  were  well  worth 
the  prices  charged,  which  were  their  market 
prices  at  the  time  of  tbeir  sale  and  delivery, 
all  of  which  will  more  fully  appear  by  refer- 
ence to  a  detailed  and  Itemized  account 
thereof  hereto  annexed  and  hereof  made  a 
part  (see  suit  No.  9,  Twenty-First  JndlcUtI 
District  Court,  Iberville  parish). 

Now  petitioner  alleges  that  the  said  J.  il. 
Carville  died  on  the  21st  day  of  February, 
ISOO,  and  that  bis  widow,  Mrs.  J.  M.  Carvllle, 
accepted  his  succession  unconditionally;  that 
the  said  J.  M.  Carvllle  and  his  wife,  Mrs.  J. 
M.  Carvllle,  were  married  under  the  regime 
of  the  community;  that,  after  the  death  of 
J.  M.  CarvUIe,  Mrs.  J.  M.  Carvllle  failed  to 
luive  his  succession  opened,  or  to  cause  an 
inventory  to  be  made,  or  to  avail  herself  of 
the  benefit  of  inventory;  but  she  took  the 
property  of  the  succession,  paid  the  debts  of 
the  estate,  and  continued  the  store  buslncBs, 
and  kept  the  very  goods  herein  sued  for,  and 
paid  herself  the  credits  given  on  the  ac- 
count 

Petitioner  shows  that  the  account  was  orig- 


inally for  (043.50 ;  that  on  said  amount  5  pee 
cent  interest  per  annum  was  due  from  De- 
cember 31,  1898,  nntil  May  30.  1889,  when 
Mrs.  Carvllle  paid  $18,49,  and  from  May  30, 
1899,  the  same  rate  of  interest  was  due  on 
the  balance  until  September  Q,  1899,  whm 
Mrs.  CbrviUe  paid  $300,  making  a  total  of 
credits  of  $318.49  paid  by  Mrs.  Carvllle  her- 
self, and  leaving  a  balance  of  $350.75  due  and 
nnpaid,  with  5  per  cent  per  ^mtium  interest 
from  Sept  6»  1899,  until  final  payment;  that 
she  repeatedly  acknowledged  the  correctness 
of  said  account  and  ottered  to  pay  tbe  same 
without  interest;  that  by  her  acts  and  do- 
ings she  has  bound  herself  individually  tot 
the  amount  herein  sued  for. 

Avers  amicable  demand  In  vain. 

Wherefore,  tbe  promises  considered,  peti- 
tioner prays  for  service  of  a  copy  of  this  pe- 
tition on  Mrs.  J.  M.  Carvllle^  and  for  citation 
on  her  to  appear  and  answer  according  to 
law;  that,  after  the  legal  delays  and  due 
proceedings  had,  there  be  Judgment  in  favor 
of  petitioner  and  against  the  said  Mrs.  J. 
M.  Carvllle  in  the  sum  of  $350.75,  with  5  per 
cent  per  annum  Interest  thereon  from  Sept 
5,  1899,  until  final  payment;  and  further 
prays  for  costs,  and  for  general,  special,  and 
equitable  relief  in  the  premises. 

Defendant  pleaded,  first,  an  exception  of 
no  cause  of  action,  and,  later,  an  exception 
to  the  Jurisdiction  of  the  court 

Under  reservation  of  the  exceptions  she  an- 
swered, pleading  the  general  issue,  specially 
denying  that  she  was  tbe  unconditional  heir 
of  her  husband,  as  be  had  died  leaving  de- 
scendants. Averring  that  the  plaintUC's  suit 
was  neither  Just  nor  well  founded,  she 
prayed  that  It  might  be  dismissed. 

Tbe  district  court  rendered  tbe  following 
Judgment: 

"D^endant  is  sued  for  $350.75.  a  balance 
upon  an  account  that  originally  amounted  to 
$701,  contracted  by  her  husband  just  prior  to 
his  death  In  February,  1899,  for  goods  and 
merchandise,  and  on  which  the  defendant 
paid  $300,  and  which  It  la  alleged  she  bound 
herself  individually  for  the  amount  In  con- 
troversy. 

"The  contention  under  tbe  pleadings  Is  that 
the  defendant  is  sued  as  an  heir  of  h^  bus- 
band,  and  that  the  petition  does  not  contain 
any  specific  allegation  that  the  defendant  ac- 
cepted the  community  existing  between  her 
and  her  husband,  rendering  her  liable  for 
one-balf  of  Its  debts,  and  also  that  there 
Is  no  specific  allegation  of  an  assumption  by 
tbe  defendant  of  the  indebtedness  to  plain- 
tiff, making  her  personally  liable  in  this  suit" 

The  court  here  set  out  plaintifTs  pleadings, 
and,  after  doing  so,  continued  as  follows: 

"Tbe  petition  no  doubt  lacks  clearness  and 
precision  in  setting  forth  the  legal  and 
sonal  liability  of  the  defendant,  but  not  In 
such  a  manner  as  to  preclude  plalntlS  fiom 
recovering.  Tbe  fact,  as  alleged,  being  that 
the  defendant  was  married  under  the  rfiglme 
of  the  community,  tbe  law  uKsumes  that  all 
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acqulsltioas  of  property  during  the  marital 
relations  of  the  parties  la  community.  The 
allegation  that  she  had  accepted  the  sacces- 
alon  of  her  husband,  nnconditionally,  must  be 
understood  and  applied,  therefore.  In  refer- 
ence to  the  community,  particularly  as  there 
Is  no  pretense  that  the  husband  had  separate 
property,  and  the  nature  of  his  business  as 
a  merchant  indicating  that  hla  property  was 
community. 

"As  to  the  second,  It  is  true  that  the  alle- 
gations as  to  the  defendant's  personal  Ua- 
biUty  is  general.  It  may  be  said  that,  as  In 
the  case  of  Fenn  t.  Holmes,  6  La.  Ann.  200. 
which  was  one  against  a  married  woman  up- 
on a  general  allegation  of  personal  liability 
upon  a  note,  the  plaintiff  has  made  a  general 
allegation  that  defendant  Is  personally  bound 
for  the  note.  If  he  falls  In  this  salt  he  can- 
not renew  It  In  another  form,  because  the 
general  gromid  of  action  he  has  taken  In- 
cludes all  othera  he  may  have,  and  the  Judg- 
ment in  this  case  would  be  res  Judicata 
against  him  in  any  other.  This  being  the 
only  suit  which  the  plaintiff  can  maintain 
upon  the  note  (account  here),  he  ought  to 
be  permitted  to  Introduce  all  the  evidence  in 
support  of  his  daim,  unless  the  geniality 
and  vagueness  of  bis  allegations  concealed 
from  the  defendant  the  real  purport  of  the 
salt,  and  the  evidence  offered  under  these  al- 
legations took  him  by  surprise. 

"The  rule  of  certainty  in  pleadings  is 
answered  and  subserved  where  the  allega- 
tion of  the  petition  indicate  the  nature  or 
canse  of  action  sufficiently  to  apprise  the 
opposite  party  as  to  the  issues,  so  as  to  avoid 
surprise  and  to  serve  as  a  basis  of  res  Judi- 
cata. 

"Here  the  defendant  Is  charged  with  ac- 
cepting unconditionally  her  husband's  es- 
tate, which  could  have  only  consisted  of  com- 
nitinity  property,  and,  by  her  acts  and  doings, 
with  having  bound  herself  personally  for 
the  debt  of  plaintiff,  which  she  had  ac- 
knowledged and  partly  paid. 

"There  conid  have  been  no  doubt,  from  all 
the  allegations  of  the  petition,  as  to  the  Is- 
sues under  these  circumstances. 

"For  these  reasons,  Judgment  shall  be 
written  up  accordingly." 

Defendant  appealed.  The  Court  of  Ap< 
peal  rendered  the  following  Judgment: 

"The  only  question  presented  to  us  In 
tills  case  is  whether  the  allegations  of  plain- 
tifTs  petition  soffldently  disclose  a  cause  of 
nction  to  entitle  a  recovery  on  the  claim  sued 
on.  The  defendant  has  Interposed  an  ex- 
ceiitlon  of  no  cause  of  action,  and  contends 
that,  if  It  is  held  that  she  has  accepted  the 
Boccessloa  of  her  husband  as  surviving  widow 
in  community,  the  accotmt  sued  on  being  a 
community  debt,  she  cannot  be  held  for 
more  than  one-half  of  the  original  debt,  which 
she  has  neariy  paid,  and  that  the  balance 
dne  by  her,  if  any.  Is  below  the  Jurisdiction 
of  the  district  court  She  has  filed  her  plea 
of  want  of  Juri8dlctl<»i  to  that  effect  Her 


defense  on  the  merits  Is  a  general  denial, 
and,  the  Judgment  of  the  lower  court  being 
against  her,  she  has  appealed. 

"For  the  purpose  of  a  decision  on  the  ex- 
ception, we  take  the  allegations  of  the  peti- 
tion as  true,  and  they  show  conclusively  that 
by  her  acts  and  doings  the  defendant  has 
rendered  herself  individually  liable  for  this 
debt 

"She  failed  to  have  the  succession  of  her 
husband  opened  or  any  Inventory  made.  Bhe 
possessed  herself  extrajudicially  of  all  the 
property  belonging  to  the  community,  paid 
the  debts,  took  the  goods  which  had  been 
sold  to  her  husband  prior  to  his  death,  used 
them  to  continue  in  her  name  and  for  her 
benefit  the  buslneBs  carried  on  by  her  hus- 
band, assumed  the  Indebtedness  contracted 
for  as  the  purcliase  price  of  those  goods,  paid 
a  portion  of  the  debt  after  the  death  of  her 
husband,  assumed  the  debt,  acknowledged 
the  correctness  of  the  account,  which  she 
promised  to  pay  without  Interest.  Those 
are  the  acts  and  doings  which  made  her  re- 
sponsible, not  as  widow  in  community,  but 
I>ersonally  and  Individually,  for  the  account 
sued  on.  She  is  estopped  from  denying  the 
liability  which  she  contracted  herein  towards 
the  plaintiff  In  tbli  case  after  the  death  of 
her  husband. 

"As  well  said  by  their  learned  counsel.  It 
would  be  a  very  violent  and  dangerous  rule 
which  would  permit  her  to  gobble  up  the 
whole  of  the  property  belonging  to  the  com- 
munity and  fix  ber  liability  for  ita  debts  at 
one-half  only. 

"We  conclude,  with  our  learned  Brother 
of  the  district  court,  that  the  allegations  of 
the  petltioD  sufficiently  disclose  a  cause  of 
action  against  the  defendant  and  that  she 
is  personally  liable  for  this  debt  On  the 
merits  the  claim  was  fully  proven,  and  the 
Judgment  of  the  lower  court  is  correct" 

"For  these  reasons  It  Is  ordered,  adjudged, 
and  decreed  that  the  Judgment  of  the  dis- 
trict court  herein  rendered  be,  and  the  same 
Is  hereby,  affirmed.'* 

This  court,  upon  application  of  the  defend- 
ant, ordered  the  case  up  for  review  under 
article  101  of  the  Constltntlon. 

Opinion. 

Although  an  exception  of  no  cause  of  ac- 
tion was  filed  in  the  district  court  by  the 
defendant  the  case  was  tried  on  the  merits, 
evidence  was  adduced,  and  Judgment  was 
rendered  in  favor  of  the  plalntifls.  It  was 
shown  on  the  trial  that  J.  M.  CbrvIIle,  the 
husband  of  the  defendant  left  descendants; 
his  wife,  therefore,  was  not  his  heir.  The 
court  felt  justified,  in  dealing  with  plaintiffs' 
pleadings,  to  assume  that  the  averment  of 
"unconditional  heirship"  was  Intended  as 
an  allegation  of  an  unconditional  acceptance 
by  the  wife  of  the  community  which  had 
existed  between  herself  and  her  husband. 
The  UabiUty  of  the  wife  to  the  plaintiffs  la 
grounded  upon  the  toUo^^^^g^^gle 
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"After  the  deatb  of  J.  M.  CarrUle,  Mrs.  J. 
M.  Garrllle  failed  to  bare  his  saccesslfm 
opened,  or  to  avail  herself  of  tbe  benefit  of 
Inventory,  bnt  Bbe  took  the  property  of  the 
sacceaaion,  paid  tbe  debts  of  the  estate,  and 
continued  tbe  store  business,  and  kept  the 
very  goods  bereln  sued  for,  and  paid,  herself, 
tbe  credits  given  on  the  account  •  *  • 
She  repeatedly  acknowledged  the  correctness 
of  said  account,  and  offered  to  pay  the  same 
without  Interest,  and  by  her  acts  and  doings 
she  had  bound  herself  individually  for  tbe 
amount  sued  for." 

We  find  no  direct  evidence  In  the  record 
showing  that  the  goods  covered  by  the  ac- 
count were  in  the  possession  of  Garrllle  at 
the  time  of  his  doith,  or  that  defendant  ei- 
ther kept  or  sold  the  same.  It  is  quite  likely, 
however,  as  a  fact,  that  a  small  part  <tf  the 
same  were  in  Carville's  possession  at  his 
death.  What  became  of  them  we  would 
know  only  inferentially.  It  Is  shown  that 
no  Inventwy  of  the  pwqjerty  of  the  estate 
was  made,  and  that  no  steps  were  taken  by 
the  widow  to  open  her  husband's  succession; 
also  that  she  ccmtlnued  the  business  of  the 
store  after  her  husband's  death,  taking  out 
the  Ucehse  of  1890  in  her  own  name. 
husband  died  on  tbe  21st  of  February,  1890. 
The  license  for  1898  was  taken  out  and  paid 
for  by  blm.  There  is  no  allegation  made  In 
tbe  petition  as  to  wbat  action  tbe  widow  took 
in  reference  to  a  right  oC  usufruct 

Defendant's  contmtions  are  that  there  is 
neltiier  aUegatlon  nor  proof  that  she  assnm- 
ed  to  pay  personally  the  whole  debt;  that  at 
best  Bbe  acknowledged  tiie  cwTectness  ct  the 
debt,  and  offered  to  pay,  "but  without  lnta>- 
est,*'  and  tUs  offer  was  not  accepted.  She 
denies  that  an  acceptance  her  of  the  com- 
munity carried  with  it,  as  a  result,  a  liabili- 
ty on  her  to  pay  the  debts  of  tbe  community 
in  their  entirety;  that  at  nnMt  she  would  be 
liable  for  one-half  of  the  debts. 

She  testified,  herself,  to  having  paid  one  or 
more  mortgage  notes  ot  the  succession.  One 
of  tbe  plaintiffs*  firm  testified  that  he  had 
had  several  Intoviewg  with  His.  (3arvllle; 
"she  offered  to  pay  him  the  full  of  the 
account  If  he  would  take  off  the  Interest,  but 
that  she  would  not  pay  the  intaest;  she  ad- 
mitted that  the  account  was  correct'* 

On  the  trial  plaintiffs  filed  two  letters  writ- 
ten by  tbe  defmdant  Plaintiffs'  attorneys 
had  evidently  applied  to  bev  for  payment  of 
the  account  sued  on,  and  the  first  letter  of 
AugiAt  1, 1899,  WM  In  reply  to  this  demand. 
This  letter  must  have  been  sent  to  Martin 
Davie  ft  Co.,  and  thdr  answer,  being  sent 
to  defendant  resulted  in  the  Bending  of  the 
letter  of  tbe  22d  of  August: 

"Hebert  ft  Hebert  Plaguemlne,  La. 

"Messrs.— I  cannot  at  present  do  anytiilng 
for  Martin  Davie  ft  Oo.,  In  fact  not  until  my 
rice  is  -threshed.  I  am  deeply  Indebted  to 
the  Bank  of  Plaauemlne  for  property  and  it 
In  a  way  belongs  to  them.  But  my  crap  is 
£ood  and  I  think  I  wlU  make  enoogh  to  settle 


all  accounts  and  ask  <nily  a  Uttie  time  and 
patience.  The  Bank  of  Haqoemine  througb 
its  Directors  promised  me  when  I  started  my 
crop  to  give  me  time  and  by  their  kindness 
and  also  that  of  other  creditors  I  hope  to  ha 
able  to  square  up  all  accounts. 
"Yours  very  respy 

"Mrs.  J.  M.  Oarvmb" 

Below  this  letter  is  written  die  following: 

"Martin  Davie  ft  Go.,  Ltd. 

'^nts— The  above  In  retoence  to  your 
claim  explains  itself  what  do  you  say  about 

itr 

The  second  letter  was  as  follows: 

"Dreyfous  P.  O.  La.  Aug.  22  1890. 

"Hebert  &  H^t)art,  Plaquemlne,  La. 

"Messrs.— Tour  lett^  and  also  tbat  of  Mar- 
tin, Davie  to  hand  and  contente  noted  I  un- 
derstand by  Marttai  Davles  lettw  that  they 
will  glre  me  60  days  to  aettte.  Accept  thsSt 
ctt^  and  promise  to  pay  in  that  time, 
"lours  very  respectfully 

"Mrs.  J.  M.  CamHe." 

Defendant  on  the  trial,  objected  to  any 
evidence  tending  to  establish  a  cause  of  ac- 
Uoa  ofber  than  that  set  out  in  the  petition, 
particularly  to  any  evidence  which  would 
base  the  demand  upon  any  assumption  of  the 
debt  beyond  her  share  of  the  same.  Insisting 
that  BO  much  of  the  petition  as  declared  tbat 
defoidant  by  her  acts  ai^  debugs  had  bound 
herself  Individually  for  the  amount  sued  on 
was  a  moe  conclusion  of  law  based  on  the 
antecedent  facts,  and  set  iq»  no  snbetantive 
ground  of  actfon. 

Defendant  denies,  as  a  propoeiUon  of  law, 
tbat  by  not  taking  an  inventory,  by  continu- 
ing in  possesskm  of  the  store  and  the  bosl- 
nesB  thorein.  by  paying  or  recognldng  oom- 
munity  debts  or  offering  to  pay  the  same, 
she  became  an  intermeddler,  or  that  her  Ha- 
biUty  was  extended  beyond  hw  share  of  me- 
balf  of eachdebtofthecommunlty.  SbeinslBta 
that  whatevtt  paymente  she  made  must  be 
imputed  upon  her  share  of  tiie  community  In- 
debtedness. Saloy  T.  Oh<analdre,  14  La.  Ann, 
668. 

She  refers  to  article  1100  of  the  Civil  Code, 
asserting  that  that  refets  to  the  taUag  pos- 
session of  the  assets  of  a  vacant  succession, 
not  to  a  case  where  tbe  surviving  wife  keeps 
possession,  in  which  she  has  an  Interest  to 
the  extent  of  one  half  and  bar  minor  children 
of  the  other  half. 

She  refers  the  court  on  that  subject  to 
CoUlns  T.  Babln,  16  La.  Ann.  291,  and  to 
that  portion  of  the  opinion  In  which  tlie  court 
said:  "The  -  plaintiff  is  not  charged  with 
having  fraudnlentiy  suppressed  «■  disposed 
of  any  part  oS  the  etnnmunity  property,  bnt 
with  having  accepted  the  communily,  axkl 
the  evidence  fully  justUtes  a  tedt  acoeiptance 
by  reason  of  her  active  concern  in  the  ^ects 
of  the  community.  The  consequence  of  her 
acts  is  to  render  her  responrible  tm  one-half 
of  the  debts.  Lynch  r.  Benton,  13  Rob.  113; 
Cox  T.  Hunter's  Helm,  10  La.  437;  Civ.  Code, 
-art  2378."  She  also.  In  this 
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lAdelliig  T.  Tslton,  29  La.  Ann.  719,  and 
Snccesston  of  Troaclalr,  84  La.  Ann.  SSa 

Defendant  also  citee  tbe  following  extracts 
txom  Lrncb  t.  Benton,  12  Hob.  117,  118: 
"It  la  a  legal  irlght  wUcIi  alie  [the  wife]  has, 
to  accept  tbe  aaccesslou  in  any  manner  under 
tiie' cmdltlonB  imposed  Xrs  law.  Vrcon  what- 
erer  canse  abe  [ttae  wife]  fwftf ta  tbe  rigbt  of 
renonnelng  tbe  community,  abe  can  be  made 
reaponalble  only  for  one>half  of  tbe  debti 
ccmtraeted  during  the  marriage.  OIt.  God^ 
art  2878;  Flood  t.  Sbambnr^,  9  ^S»xt.  (N. 
8.)  681  *  •  *  Where  her  [the  wWa]  Ui- 
tdUty  reaulta  from  Uie  talcing  and  couTertlng 
of  the  money  of  her  buBband*s  eatete,  aa  in 
the  present  caae,  the  act  Itself  ImpUes  frand, 
Bes  Ipsa  loquitur.  She  abould,  however,  bare 
been  decreed  to  pay  only  one-bait  of  tbe  plaln- 
tur^  demand.  She  la  In  the  nme  altnatlon 
aa  If  sbe  bad  made  no  rerandatlon." 

Oounael  of  d^endant  In  tbetr  brief  quote 
from  Pothler,  Traltfl  de  OcHnmunautfi*  I  541. 
p.  666k  aa  followa:  Tar  la  meme  nlaon 
lotBQoe  la  TeuTO  d'un  marcband  en  ddtaU  on 
d'lm  artisan  a  continue  aprfia  la  mort  de  sod 
marl  et  ^Tant  Qu'elle  alt  pris  qualltfi  n'nt 
pes  cenate  fatre  acte  de  commune  en  ren- 
dant  et  d6bltant  cea  marcbandlaee  qui  sent 
des  elEeta  de  la  commnnautA  paree  qnH  pa- 
ralt  qu'elle  fiiit  cela  poor  ne  paa  tearter  lea 
pmtlqnea  et  pour  la  oonaerratlon  du  fonda 
Oe  omnmeroe  qui  d4>end  de  la  etnnmnnautfl." 
And  aection  648^  p.  860:  "Par  racceptatUm 
de  Is  oanmonaiiM  la  fonme  on  see  berltlwa 
derlennent  dAbttenra  poor  la  part  quila  out 
dana  1ft  communautA  de  tontea  lea  dettea  de 
1ft  eommnnautfi;  la  femme  est  cenafle  lea 
avoir  eontracMe  en  aa  qualltfi  de  commune 
oonjolntenunt  ftvec  am  marl  lonque  aon 
iHUl  qui  Malt  le  cbef  de  la  community  lea  a 
eontracUea  comme  nous  TaTona  tu  d-de- 
Tftnt" 

Counad  alao  maintain  that  If  tbe  court 
abould  find,  aa  a  fact,  that  defendant  of- 
fered to  pay  tbe  claim  sued  upod.  It  was  up- 
on the  condition  that  no  interest  should  be 
charged,  and,  the  condition  attached  to  tbe 
offer  having  been  rejected,  tbe  ofltor  fell. 
Article  180S,  dr.  Code. 

The  widow,  by  accepting  tbe  commnnlty, 
anquestiooably  becomes  liable  personally  for 
tbe  payment  of  Its  debts,  but  only  to  tbe  ex- 
tent of  one-half.  Tbe  extent  of  her  legal 
liability  to  any  one  creditor,  resulting  solely 
from  her  acceptance,  whether  that  accept- 
ance arise  from  her  having  taken  an  active 
concern  In  the  community  after  the  death  of 
ber  busband,  or  otherwise.  Is  limited  to  one- 
half  of  each  debt,  though  she  might  If  pro- 
ceeded against,  under  proper  conditions  and 
pleadings,  as  the  possessor  of  specific  prop- 
erty upon  which  there  was  at  the  time  a 
mortgage  or  privilege,  be  forced,  in  order  to 
retain  possession,  to  pay  the  whole  of  a  spe- 
cial debt,  leaving  her  to  her  recourse  back 
for  contribution.  I^urent,  in  section  75,  vol. 
28,  of  bla  works  (Contrat  de  Marriage),  says 
"La  loi  ne  dlt  pas  comment  dana  qnd  ordre 
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la  femme  pay»  let  crteDeleri.  n  txxA  done 
appllquw  le  droit  commun;  la  f^me  paye 
lea  crtendera  de  la  communautft  cmnme  elle 
paye  aea  crtendera,  c^eat  ft  dire  an  fur  et  ft 
mesnre  qu'lla  se  iffeaentent."  In  KcUcm  78 
be  ftsks  the  queatton:  "La  femme  qui  ne 
fait  pas  Inventalre  est-elle  tenue  dea  dettea 
pour  le  tout  on  aeulement  pour  mdtur*  He 
answers  immediately:  "Voila  encwa  one 
fitrange  -question  qui  ne  mfiritalt  certee  pas 
d'Mre  ptntte  devant  la  cour  de  eaasatlon. 
Bat-ce  qu*un  dSblteur  pent  Jamaia  At»  teuu 
an  dellk  de  ce  qnll  ddtT  peut  ll-«tra  oibllgfi 
de  payer  toute  la  dette  alora  quil  n'eat  d6- 
Uteur  que  pour  moltlA.  Or  la  femme  quand 
11  a'agit  d'one  dette  qn*6Ue  n*a  point  person- 
nellement  eontractCe  n'eat  dfiblteur  que  pour 
moltlfc  •  •  a  Quelle  sera  done  la  situa- 
tion? ce  aera  celle  d'un  ddbltenr  ordinaire 
c'eat  a  dire  qn'dle  aera  tenue  Indeflnlment 
de  ee  qu'elle  ddt,  or  elle  ne  dolt  quo  la 
moltMu  Gomm«it  ae  ponrralt-11  qu'elle  fat 
tenue  pour  le  tout  alora  que  la  lot  ne  la  de- 
clare deirf trice  que  pour  la  moltlS.'*  In  sec- 
tion 81  ttie  same  author  aaya:  *'Quand  la 
femme  eat  pounrolvle  comme  aaaode  eUe  no 
dolt  payw  que  la  mottle  de  la  dette.  81  die 
paye  an  do  la  moitU  elle  paye  oe  qu'elle  ne 
dtdt  paa:  tile  devralt  done  avoir  Tactkm  en 
rApfttltlMt  do  rindn  on  pronvant  qu'elle  a  payA 
par  erreur  ce  qu'elle  ne  denlt  paa  c'eat  a 
dire  pluB  que  la  moltiA  dont  etle  etait  tenue. 
Lft  Id  Inl  acc(ffde  cette  rfipdtltlfm  mala  sona 
on*  condition  spddale  c'eat  que  rwrenr  bo 
tzonve  conatatfe  dana  la  quittance." 

We  were  at  one  time  under  the  Impres- 
sion tbftt  defendant  migbt  bo  held  for  tbe 
whole  debt,  undtt  tbe  allegatiim  of.  the  peti- 
tion that  abe  bad  oontlnned  the  store  buafr 
neaa  and  kept  tbe  very  goods  herein  sued  on, 
but  we  do  not  ttifnk  that  poaitlon  tenable, 
first  because  tt  baa  not  been  alleged  as  ft 
fact  that  tbe  goods  covered  by  the  account 
were  In  pMsesalon  of  Oarvllle  at  bis  death, 
and  had  been  taken  poaaeaaion  of  by  tlie  wid- 
ow,_  and.  If  ao,  tbe  pleadings  In  tbe  caae  were 
not'  such  as  the  situation  would  call  for;  and, 
aecond,  because  this  court  in  LudeUng  t. 
Felton,  28  lA.  Ann.  722,  723,  had  occasion  to 
discuss  from  that  standpoint  ttae  liability  of 
a  widow  who  had  taken  possession  of  cora- 
muDlty  property  beyond  ber  Interest  there- 
in, or  had  disposed  of  the  same.  This  court 
in  that  case  said:  "If  It  Is  ebown  that  plain- 
tiff's debt  Is  one  of  tbe  community,  and  If  de- 
fendant has  accepted,  expressly  or  tacitly, 
sbe  is  certainly  bound  to  pay  one-half  of  It. 
There  Is  no  pretense  that  she  ever  expressly 
accepted  the  succession,  but  It  is  urged  that 
she  did  8o  tacitly  by  taking  possession  of  its 
effects  and  dippostng  of  them  for  her  own 
benefit  We  have  read  the  testimony  with 
care,  aud  must  say  •  •  •  tliat  tbe  proof 
satisfies  us  that  there  were  at  least  four  w. 
five  mules,  and  perhaps  other  effects,  belong- 
ing to  tbe  community,  and  that  the  defendant 
add  and  disposed  of  tbem  for  her  own  ben- 
oflt  This  act  wfti  ft  tadt  accepttne^  an& 
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notwithstanding  any  'Bupposed'  renanclatlon 
i-esuUlng  from  her  eilence  after  Judgment  of 
Bepamtlon,  makes  her  liable  as  a  partner. 
Apdrich  T.  Lamothe,  12  La.  Ann.  77;  Kellar 
T.  O'Neal,  18  La.  Ann.  470;  Civ.  Code,  art 
2418.  But  her  liability  as  a  partner  is  only 
for  one-half  of  the  debt.  True,  she  wonld 
be  responsible  to  the  administrator  or  heirs 
of  her  husband  for  tbe  amount  of  the  value 
of  his  half  of  tbe  commonlty  effects  so  dis- 
posed of  by  her.  But  there  is  la  the  case  no 
proof  in  the  record  which  enables  ua  to  de- 
termine that  value.  We  do  not  agree  to  the 
proposition  that  we  can  take  judicial  cogni- 
zance of  such  values.  Besides,  if  the  crop 
of  1870  be  held  to  have  been  community,  it 
is  shown  that  it  was  absorbed  by  tbe  ex- 
penses of  making  It,  and  perhaps  other  priv- 
ileged claims  against  the  community  which 
may  have  been  paid  by  tbe  widow.  Besides, 
we  are  not  prepared  to  say  that  a  mere  cred- 
itor of  tbe  husband  can  recover  in  such  a 
demand  because  sbe  only  owes  the  amount 
of  tbe  vahie  of  the  husband's  share  of  the 
community  efFects;  sbe  owes  that  to  the 
estate  of  her  husband,  and  not  to  any  par- 
ticular creditor  thereof." 

If  every  individual  creditor  of  the  com- 
munity had  the  right  to  bring  a  direct  ac- 
tion against  the  widow  to  recover  from  her 
the  whole  of  his  debt  becanse  she  bad  dis- 
posed in  entire^  of  certain  specific  prop- 
erty of  tbe  community,  or  could  recover  from 
her  In  such  action  the  value  of  the  half  of 
the  specific  property  so  sold,  In  addition  to 
obtaining  Judgment  against  her  personally 
for  one-half  of  his  debt,  It  la  obvious  she 
might  be  rnloed.  No  particular  creditor 
would  be  entitled  to  recover  and  absorb  the 
entire  value  of  the  half  of  tbe  spedflc  prop- 
erty so  sold.  He  would  at  best  be  only  en- 
titled to  a  pro  rata  therein.  Tbe  only  par- 
ties to  this  suit  are  a  single  creditor  as  the 
plaintiff,  and  the  widow  alone  as  tbe  de- 
fendant, she  being  sued  exclusively  as  widow 
In  community. 

In  France,  the  widow  wbo  accepts  the 
community  becomes  liable  for  one-lialf  of 
tbe  debts,  but.  If  she  makes  a  legal  inventory 
within  a  time  designated,  she  Is  accorded 
what  is  designated  there  as  tbe  "bto^flce 
d'emoluDieiit  de  la  femme."  The  benefit  so 
granted  Is  (with  some  differences)  similar 
to  tbe  benefit  of  Inventory  accorded  to  tbe 
heir  in  a  succession;  that  Is  to  say,  while 
tbe  wife  becomes  liable  for  one-half  of  the 
debts,  her  liability,  through  this  benefit,  Is 
''limited"  to  her  ''emolument"  as  disclosed 
by  tbe  Inventory. 

This  benefit  was  not  adopted  in  Louisiana. 
The  wife  bad  either  to  accept  or  to  re- 
nounce. If  she  renounced,  her  connection 
with  the  community  disappeared.  If  she 
accepted,  she  became  liable  beyond  her  share 
in  the  community  effects,  but  still  within 
the  limit  of  one-half  of  each  debt  By  act 
Xo.  4,  p.  S,  of  1882,  the  wife  was  authorized 
to  accept  the  community  under  "benefit  of 


inventory."  Her  liability  through  that  act 
became,  under  certain  circumstances,  limit- 
ed, but  it  was  not,  by  not  accepting  In  that 
manner,  or  accepting  imc6nditionally,  ex- 
tended beyond  what  It  was  before  the  pas- 
sage of  iJx&t  act  She  was  still  liable  for 
only  half  of  tho  debts.  We  do  not  think  that 
defendant's  liability  to  the  plalutifts  was  ex- 
tended beyond  one-balf  of  the  debts  sued  on 
as  tbe  result  simply  of  her  acceptance  of  the 
status  of  a  widow  In  community.  Some  spe- 
cial fact  over  and  beyond  the  fact  of  her 
"status"  as  widow  in  community  would  be 
necessary  to  be  alleged  and  shown  to  Justify 
a  Judgment  against  her  for  more  than  oue- 
balf. 

Plaintiffs  contend  that  they  have  alleged 
and  shown  such  special  fact  when  they  al- 
leged that  she  bad  acknowledged  in  its  en- 
tirety, and  had  also  bound  herself  personal- 
ly to  pay  In  its  entirety,  the  account  sued  on. 
The  mere  acknowledgment  of  tbe  correctness 
of  the  account  did  not  carry  with  It  a  legal 
liability  by  her  to  pay  in  entirety  tbe  ac- 
count BO  acknowledged.  We  do  not  under- 
stand defendant  to  contest  the  accdbnt  as  to 
Its  correctness,  but  to  deny  that  she  ever 
bound  herself  to  pay  tbe  claim  in  its  entire- 
ty. She  complains  that  plaintiffs  should  have 
been  permitted  to  go  behind  their  allegations 
that  she  was  tbe  unconditional  heir  of  her 
husband,  and,  as  such,  "had  offered"  (not 
promised)  to  pay,  but  "without  interest." 
She  maintains  that,  as  the  claim  la  demand- 
ed  "with  interest,"  the  offer  oh  the  face  of 
the  papers  must  be  held  to  have  been  reject- 
ed, and  that  It  therefore  cannot  be  declared 
upon  as  the  basis  for  a  Judgment.  An  ex- 
amination of  the  testimony  shows  that  at 
the  date  of  the  last  letter  written  by  the 
defendant  (August  22,  1899)  she  had  paid 
only  |18  upon  the  claim,  and  that  after  that 
date  (September  5,  1899)  $800  was  paid,  mak- 
ing, as  plaintiffs  allege,  a  total  of  $318  paid 
by  herself.  Tbe  entire  debt  was  $4i43.50, 
with  legal  interest  thereon  from  December 
31, 1S9S.  On  tbe  basis  of  a  liability  to  plain- 
tiffs for  one-half  of  tbe  debt,  she  would  be 
still  owing  them  tbe  sum  of  $14.0G,  bearing 
legal  Interest  from  September  5,  1899,  until 
paid.  If  any  amount  be  due  to  the  plaintiffs, 
we  think  the  suit  was  properly  brought  in 
the  district  court  It  is  the  amount  demand- 
ed, not  tbe  amount  for  which  Judgment  may 
be  rendered,  which  determines  tbe  Jurisdic- 
tion. 

That  tbe  claim  as  to  amount  was  not  fic- 
titious is  evidenced  by  the  fact  that  plain- 
tiffs obtained  in  two  courts  the  Judgment 
which  they  have  brought  up  for  review. 

Defendant  Insists  that  her  exception  of 
"no  cause  of  action"  was  well  taken,  and 
should  have  been  sustained;  that  plaintiffs 
should  not  have  been  aUowed  to  change  their 
cause  of  action  from  one  directed  against  ber 
as  a  widow  who  had  become  the  belr  of  ber 
husband,  and  by  her  conduct  had  become 
bound  to  plaintiffs  for  the  whole  of  tjieir 
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debt,  to  one  directed  agafort  ber  aa  a  widow 
Id  commanity.  and  tbat  tbey  abould  not 
hare  been  allowed  under  an  allegation  that 
sbe  had  "offered  to  pay,  but  without  Interest," 
I^ntUtB*  claim,  which  offer  was  shown  by 
the  demand  Itielf  not  to  have  been  accepted, 
to  recover  upon  an  absolute  promlw  to  pay, 
not  only  not  alleged,  but  contiazy  to  the  al- 
legations ot  the  petition. 

The  position  of  the  plaintiffs  In  that  mat- 
ter Is  that  the  pleadings  claimed  that  the 
defendant,  as  the  widow  of  J.  M.  CarrlUe, 
had  become  his  heir,  and  that  as  such  she 
had  accepted  unconditionally  bis  succession, 
and  become  (independently  of  any  promise) 
liable  to  the  plaintiffs  to  the  full  amount  of 
their  claim.  That  though  they  had  averred 
a  recognition  by  her  of  the  claim,  and  an 
offer  by  her  to  pay  It  (though  without  inter- 
est), those  allegations,  at  worst,  were  unnec> 
essary  and  surplusage.  That  Inasmuch  as 
the  wife  could  legally  become  the  heir  of  the 
husband  under  certain  circumstances,  and 
conid  by  certain  acts  of  hers  become  bound  to 
the  plaintiffs  (Independently  of  any  conven- 
tional promise  to  pay)  for  the  full  amount  of 
their  debt,  the  court  could  not,  under  the 
pleadings,  sustain  the  exception.  That  If, 
In  point  of  fact,  the  situation  was  not  such 
as  to  have  authorized  those  allegations  to 
have  been  made,  this  was  a  matter  only  to 
be  ascertained  on  the  trial,  and  knowledge 
so  ascertained  could  not  be  made  to  have 
any  effect  back  upon  the  exception,  and  could 
only  be  considered  on  the  merits. 

It  may  be  conceded,  for  the  purposes  of 
tills  case,  that  under  plaintiffs'  allegations  de- 
fendant was  sought  to  be  made  liable  In  the 
double  capacity  of  an  unconditional  heir  of 
her  husband,  and  as  a  widow  who  had  ac- 
cepted unconditionally  the  community  be- 
tween her  deceased  husband  and  herself,  and 
that  they  could  recover  from  her  whatever 
they  would  be  legally  entitled  to  as  war- 
ranted by  the  evidence  and  the  pleadings. 

If  the  allegations,  as  made,  as  to  uncondi- 
tional heirship,  had  been  sustained  by  testi- 
mony, she  would  unquestionably  have  ren- 
dered herself  liable  for  plaintiffs*  debt  In  Its 
entirety.  It  would  have  been  a  matter  of  no 
Importance,  under  such  circumstances,  wheth- 
er she  "promised  to  pay"  the  debt  or  not,  for 
her  liability  for  the  entire  debt  would  liave 
been  the  l^al  result  of  an  unconditional  ac- 
ceptance of  the  husband's  succession,  Inde- 
pendently of  any  conventional  personal  as- 
nunprlon  of  the  same.  No  such  consequen- 
ces, however,  flowed  from  the  wife's  uncondi- 
tional acceptance  of  the  community.  To  ren- 
der ber  liable  for  the  entire  debt,  an  express 
written  contractual  obligation  on  his  part 
Bhould  have  been  alleged  and  shown.  Plain- 
tiffs should  not  have  been  permitted  to  prove 
an  absolute  promise  to  pay  by  defendant,  on 
the  face  of  the  allegations  (corroborated  by 
Davie's  testimony)  that  she  bad  "offered  to 
pay,"  but  without  interest,  when  the  demand 
made  against  her  Is  to  pay  the  debt,  with  In- 


terest Her  recognltlve  act  under  such  dr- 
cumstances.  In  so  far  as  it  contained  any- 
thing  beyond  her  legal  obligation,  was  of  no 
effect  Civ.  (3ode,  art  2271.  We  are  of  the 
opinion  that  the  amount  of  the  indebtedness 
of  this  defendant  to  plaintiffs  on  the  Otb  of 
September,  1889,  was  $14.06,  for  which 
amount  plalntifli  wen  entitled  to  judgment, 
with  Interest, 

For  the  reasons  assigned,  it  is  hereby  or^ 
dered,  adjudged,  and  decreed  that  the  Judg- 
ments rendered  herein  by  the  district  court 
and  the  Court  of  Appeal  be,  and  the  same 
are  hereby,  annulled,  avoided,  and  reversed, 
and  It  is  now  ordered,  adjudged,  and  decreed 
that  plaintiffs,  Martin  Etavle  &  Co.,  Limited, 
do  bave  Judgment  against  and  recover  from 
the  defendant  Mrs.  X  M.  Garville,  as  wid- 
ow in  community  with  her  deceased  husband. 
3.  M.  Carville.  the  sum  of  $14.00,  with  legal 
Interest  thereon  from  the  5th  of  September, 
1899,  until  paid;  plaintiffs  to  pay  the  costs  In 
this  court  and  the  Court  of  Api>ea].  The 
right  of  plaintiffs  to  recover  the  balance  due 
them  upon  their  account  either  by  placing 
the  succession  of  J.  M.  Carville  under  ad- 
ministration, or  In  any  other  1^1  mannOT. 
is  expressly  reaored  to  them. 

BLANCHAUD,  J.,  dissents,  bolding  the 
Judgment  of  the  district  court,  as  affirmed 
by  the  Court  of  Appeal,  to  be  a  proper  da* 
termination  of  the  issues  Involved. 

On  Application  tor  a  Behearing. 

(June  22, 1903.) 

PER  CURIAM.  We  see  no  reason  for 
changing  the  decree  heretofore  rendered  In 
this  case.  It  left  open  to  the  plaintiffs  as 
widely  as  possible  all  remedies  which  oonld 
be  hereafter  resorted  to,  having  In  view  spe- 
cially glvli^  them  an  opportunity  of  proving 
In  another  action  the  correctness  of  their 
allegation  that  the  articles  sold  to  defend- 
ant's husband  for  the  price  of  which  they 
were  suing  herein,  and  on  which  they  claimed 
a  vendor's  privilege,  were  still  In  existence 
at  the  husband's  death,  and  were  token  pos- 
session of  and  sold  by  his  widow,  the  da* 
feodant  The  rdiearlng  applied  tor  li  in- 
fused. 

BLANGHARD,  J„  dissents. 


(OTAla.  KS) 
BBTTIB  T.  HeNIDEK 
(Supreme  Oonrt  ot  Alabama.  June  1%  1908.) 

DOWHR  —  ASSIONHBNT  —  WIDOWS  SIGHTS  TO 

EBNT— TORT— WAIVER— ACTION  FOR 
MONBT  RAD  AND  RBCBIVBD. 

1.  An  administrator  leased  lend  of  his  In- 
testate, and  took  the  tenant's  obliffBtion  for  tiic 
delivery  of  a  certain  amount  of  cotton  as  rent 
therefor.  Thte  obligation  he  trBngferred  to  s 
third  i)erH>n,  who  knew  that  it  was  given  for 
rent  for  laud  belonging  to  the  Intestate,  and 
that  dowet  bad  not  been  assigned  to  the  widow. 
Jleld,  tbat  the  transfer  to  the  third  persos 
did  not  defeat  the  widow's  right  to  the  rent  tot 
toe  land  toereafter  assigned  to  her  as  dower. 
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2.Wbere  d^endant  received  from  a  tenant, 
as  rent  for  tbe  land,  cotton  raised  on  land  aa- 
Bigued  to  a  widow  as  dower,  and  converted  tbe 
same  to  lils  own  ase  by  seUing  it  and  taking 
tbe  money  therefor,  the  widow  might  waive  the 
tort  and  sne  defendant  for  the  proceeds. 

Appeal  Circuit  Cburt,  Marengo  Goun- 
ty;  John  C.  Anderson,  Judge. 

Action  by  Edna  E.  Bettls  against  Slon  J, 
McNlder.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reveraed. 

The  case  was  tried  upon  tbe  following 
admitted  facts:  The  plaintiff  was  the  wid- 
ow of  Thos.  J.  Bettls,  deceaaed.  Dower  was 
duly  allotted  to  her  out  of  tbe  lands  of  her 
deceased  husband's  estate.  At  tbe  time  of 
the  allotment  tbe  dower  land  was  occupied 
by  Math  Taylor,  who  held  tbe  same  under  a 
contract,  made  with  tbe  administrator  of 
tbe  deceased,  for  the  year  1001,  by  which  he 
agreed  to  pay  fire  bales  of  cotton  as  rent  of 
said  land  for  the  year  1901.  Math  Taylor 
raised  the  five  bales  of  cotton  on  tbe  dower 
lands  during  tbe  year  1901,  and  delivered  it 
to  tbe  defendant  in  January,  1902.  Tbe 
rent  note  of  Taylor  bad  been  transferred  to 
tbe  defendant  by  tbe  administrator  prior  to 
the  allotment  of  dower  to  plaintiff.  Tbe  de- 
fendant knew  at  tbe  time  be  received  the 
rent  note  that  the  lands  for  tbe  rent  of  which 
tbe  note  was  given  were  tbe  lands  of  the  de- 
ceased, and  that  no  dower  oat  of  tbe  lands 
«f  said  deceased  had  ever  been  assigned  to 
his  widow. 

Wm.  Cnnblngbame,  for  appellant  Davis 
&  Gnnn,  for  appellee^ 

TXSON,  3.  This  Is  an  action  tor  money 
bad  and  ree^ved,, brought  by  plaintiff  against 
defendant  for  the  iwoceedto  of  the  sale  of  five 
bales  of  eotton  received  bj  the  Uitter  from  a 
tenant  attex  the  plaintiff's  dower  in  the  land 
on  which  the  cotton  was  grown  had  been 
assigned  to  her.  Prior  to  the  assignment  of 
dower,  the  administrator  rented  the  land, 
taking  the  tenant's  obUgatlon  for  the  deliv- 
ery of  the  cotton,  which  he  traasferred  to  the 
defmdant.  The  chief  Inqxntant  question 
presented  is,  did  tbe  transfer  of  the  tenant's 
obligation  to  defendant  by  the  administra- 
tor, prior  to  the  assignment  of  dower,  operate 
to  defeat  the  plaintiff's  right  to  tbe  rent? 
Prior  to  tbe  assignment  of  dower,  a  widow 
has  no  such  title  to  tbe  laud  as  will  support 
an  action  at  law  against  an  administrator  or 
beir  for  rents  collected.  Her  remedy  in  such 
case  is  in  equity.  And  upon  proper  bill  she 
may  recover  them  of  the  administrator  or 
heir  from  tbe  date  of  tbe  death  of  tbe  hus- 
band to  tbe  date  of  the  assignment  Waters 
V.  Williams,  38  Ala.  680;  Slater  v.  Meek,  35 
Ala.  588;  Perrlne  v.  Perrine,  35  Ala.  G44; 
Beavers  v.  Smith,  11  Ala.  32;  Tillman  v.' 
.Spann,  68  Ala.  102,  107.  After  assignment 
the  widow  is  iUTested  with  a  life  estate  In 
the  lands  set  apart  to  her.   Code  1896,  i  1522. 

1  2.  Sm  ActlOD,  vol.  1.  Cent  Dig*  I  ttO. 


She  Immediately  becomes  seised  for  life  of  a 
frediold  estate,  and  has  the  same  at)8olute 
ownership  and  control  of  the  lands  assigned 
as  though  her  title  had  accrued  by  deed  or 
will.  Tbe  assignment  however,  Is  not  a  con- 
veyance, but  the  dowress,  by  intendment  of 
law,  is  in  by  her  husband.  The  only  object 
to  be  accomplished  by  the  assignment  is  to 
give  the  widow  a  right  of  entry  and  to  de- 
fine the  boundary  of  her  possessions,  tbe  al- 
lotment conferring  upon  her  no  new  right  to 
tbe  land.  And,  after  the  dower  is  assigned, 
her  seizure  relates  back  to  the  date  of  the 
death  of  her  husband,  and  the  antecedent 
seizure  of  the  heir,  which  took  effect  on  the 
death  of  the  husband,  is  considered  as  nerer 
having  bad  an  existence,  and  she  is  In  con- 
templation of  law  tbe  Immediate  successor 
in  title  of  the  husband.  10  Amer.  &  Eng. 
Encyc  of  Law  f2d  Ed.)  p.  152. 

In  Boyd  T.  Hunter,  44  Ala.  705,  upon  bill 
Bled  by  a  widow,  after  dower  assigned, 
against  the  administrators  of  her  husband's 
estate  and  the  tenants  to  whom  tbey  had 
rented  the  land  prior  to  tbe  allotment  of 
dower,  but  whose  obligation  to  pay  the  rent 
matured  after  dower  was  assigned,  a  recov- 
ery was  allowed  for  the  rents  of  tbe  land  col- 
lected by  tbe  administrators  prior  to  tbe  as- 
signment of  dower,  and  also  for  tbe  rent 
falling  due  after  tbe  assignment  From  this 
statement  It  will  readily  be  seen  that  one 
of  the  qaestlons  presented  was,  which  of  the 
two,  the  dowress  or  administrators,  had  tile 
better  right  to  rents  accruing  after  the  dower 
had  been  assigned?  As  Indicated  above,  the 
decision  was  In  tavmr  of  tbe  widow.  The 
court  after  affirming  the  right  of  the  widow 
to  the  rents  collected  by  the  administrators, 
said,  In  part  on  this  point:  "It  Is  furtber 
objected  that  Rlggs  and  Hunter  [the  tenants] 
are  liable  at  law.  If  at  all,  for  the  rents  ac- 
cruing after  allotment  of  dower.  These  rents 
could  certainly  have  been  recovered  In  an 
action  at  law,  but  fta  the  Jurisdiction  of 
equity  had  attached,  that  court  will  com- 
plete Justice  between  the  parties  by  settling 
a  mere  matter  of  account  •  •  •  There 
would  be  more  force  In  this  objection  If  tiie 
assignment  of  dower  per  se  evicted  the 
ant.  But  although,  as  soon  as  tbe  premises 
have  been  set  out  and  assigned  to  tbe  wife 
and  tbe  allotment  confirmed  by  tbe  court  tbe 
freehold  vests  In  her  by  virtue  of  her  hus- 
band's seizure,  and  her  estate  is  a  contlna- 
ation  of  bis  by  appointment  of  law,  the  ten- 
ant la  not  required  to  be  ousted.  •  *  • 
Whether  or  not  the  tenants  were  at  liberty 
to  relinquish  possession  of  any  part  of  tbe 
dower  interest  on  Its  assignment  there  la  no 
evidence  that  they  did  so.  They  were  liable 
for  the  rent,  which  accrued  during  tbrir  pos- 
session." The  continuation  of  the  posses- 
sion by  the  tenant  after  the  plaintiff's  right 
of  entry  accrued,  notwithstanding  he  went 
Into  possession  under  the  administrate',  con- 
verted him  Into  a  tenant  of  the  plaintiff,  and 
that  without  attornment  UI1Is>t.  Clayton^ 
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78  Ala.  869.  TUb  principle  In  ao  wise  con- 
fllcto  with  tbe  familiar  rule  which  prohibits 
the  tenant  from  denying  the  title  of  the  land- 
lord In  any  proceeding  Inatltoted  by  the  lat- 
ter  for  the  reooT^  of  rent  or  poseenlon,  but 
oomes  wlthtai  the  exception  that  a  tenant 
may  always  show  that,  since  the  Inception  of 
the  lease,  the  title  of  the  landlord  has  been 
extingulahed  or  has  passed  from  htm,  either 
by  bis  own  act  or  by  operation  of  law.  Da- 
vis T.  Williams,  130  Ala.  634^  90  South.  4SS. 
54  L.  B.  A.  749,  60  Am.  St  Bep.  66.  The 
administrator's  right  to  the  poesesBion  of  the 
lands  of  the  Intestate  being  subordinate  to 
the  plalntUTB  right  of  dower,  be  could  uevar 
acquire  any  title  as  i^alnst  her  to  the  rents 
arlBing  from  that  portion  assigned  as  dower. 
This  being  true,  be  was  powarleas  to  conrey 
a  superior  title  to  the  rent  to  another  by  a 
transfffl  of  the  tenant's  oblation.  Further* 
more,  the  obligation  or  ooiktract  In  this  case 
shows  on  its  face  that  it  was  given  for  rent 
of  lands  belonging  to  the  OBtato  of  the  plalo- 
tllf's  husband.  The  defendant,  as  assignee 
of  it,  being  cbsrgeable  with  the  knowledge 
of  the  uncertainty  of  the  administrator's  ten- 
ure, the  right  of  the  plaintiff  to  an  allotment 
of  dower  when  assigned,  that  she  would  be 
entitled  to  the  possession  of  the  land,  and  of 
tbe  liability  of  the  tenant  to  her,  if  be  xe- 
nulned  in  possession,  instead  of  to  the  hold- 
er of  tils  contract  for  rent,  cannot  Invoke  the 
benefit  of  the  doctrine  of  bona  flde  pmv 
cbaser  for  Taioe.  In  sliort,  whatever  tlfle 
fta  defendant  took  by  tbe  transfer  of  the  rent 
oontract  he  acquired  subject  to  be  dtfeated 
by  tbe  enrdse  of  the  right  of  the  widow  to 
dower,  and  this  be  wu  bound  to  know. 
Having  no  enforceaUe  donaod  against  tbe 
tenant,  no  title  to  tbe  cotton  which  he  re- 
ceived and  coDverted,  Bhice  It  belimged  to 
tbe  ^alntlff,  he  la  a  tort  feasor.  But  ttie 
plaintiff  could  waive  tbe  twt  and  tiring  and 
maintain  thla  action  against  blia  for  the  pro- 
ceeds of  the  cotton  reodved  by. hint  from  its 
sale.  He  baa  money  which,  a  sequo  et  bono, 
iMtongB  to  plaintiff.  HUler  v.  Klng^  67  Ala. 
5TC;  Stelner  v.  GUsby,  103  Ala.  181.  15 
South.  012;  2  Ehcyc.  of  PL  &  Fr.  p.  1022. 
Beveraed  and  remanded. 


(UT  Ala.  SOS) 

MH/LS  V.  ABBEVIIXB  SOUTHBBN  BT. 

CO. 

(Supreme  Court  of  Alabama.  June  9,  1903.) 

PRINCIPAL  AND  AQENT— SXierTXNCB  OF  RELA- 
TION. 

1.  Plaintifl  all^^  that  he  sold  cotton  to 
wtd  was  to  d^ver  the  same  to  defeodant  rail- 
road for  trauBportation,  title  to  remain  in  plain- 
tiff until  paid  foi^tbe  aKreement  between  plain- 
tiff and  A.  being  tliat,  when  the  cotton  was  bo 
delivered  and  ready  for  sbipment,  A.  was  to  pay 
tbe  freight  charges  thereon,  obtain  a  hill  of 
lading  which  would  protect  and  secure  a  e&- 
tain  bank  in  the  payment  of  tbe  purchase  price, 
and  deliver  the  same  to  the  bauk;  that  therft- 
after  one  of  A.'s  agents  instructed  defendant 
to  bsae  hois  ^  .  lading       «U  of  the  cotton 


purdused  by  A.,  iocludlng  that  booxht  of 
plaintiff)  the  same  to  be  shipped  "to  order  N., 
caah.  notify  A.";  that  defendant  failed  to  issue 
bills  of  lading  for  14  bales  of  the  cotton,  which 
were  lost  and  destr^ed  by  fire.  Bold  not  to 
Gonstituto  A.  plaiutifPs  agent  io  the  making  of 
the  cwtract  with  defendant,  and  plaintiff  was 
not  entitled  to  sue  for  the  breach  thereof. 

Appeal  from  Circuit  Court,  Henry  County; 
John  P.  Hubbord,  Judge. 

Action  by  J.  B.  Mills  against  the  Abbeville 
Southern  Bailway  Company.  Judgment  for 
defendant,  and  pklntlfl  appeals.  Affirmed. 

The  complaint,  as  amended,  was  in  wwds 
and  figures  as  fi^ws:  "The  plaintiff  dainw 
ot  the  defendant  tbe  sum  of  a&vm  hundred 
and  fifty  dollars,  tot  this:  That  on  or  about 
January  19, 1001,  the  plaintiff  being  the  own- 
ec  of  a  large  nnmb»  of  boles  of  cotton,  to 
wit;  72  bales;  In  the  town  of  AbbevlUe,  Ala., 
made  and  entered  Into  a  contract  In  saU 
town  of  Abbeville,  Ala.,  to  aeU  Bald  cotton  to 
ti.  H.  Arthur,  of  Savannah.  Oa.,  and  did  sell 
said  cotton  to  said  Arthur,  under  and  by  the 
terms  of  which  sale  tbe  plaintiff  was  to  de- 
liver Bald  cotton  at  defendant's  d€Siot  in  tbe 
satd  town  of  Abbeville  for  tranaportatl<m  and 
ablpment  ovw  detenOanrs  line  of  railway  to 
Savannah,  Ga.,  but  the  title  to  said  property 
was  to  remain  in  plaintiff  until  paid  for  1^ 
the  punduser— the  agreement  between  plain- 
tiff and  tbe  said  Arthur  being  that,  when  the 
cotton  waB  so  delivered  and  ready  for  ahlp- 
moit,  the  8aid  Arthur  was  to  pay  the  freight 
chafes  tiiereim,  (Main  a  bill  of  ladliME  there- 
to  In  such  nuumer  as  would  protect  and  se- 
cure tbo  Bank  ot  Abbeville  In  the  payment 
for  the  cotton  for  and  on  account  of  said 
Arthur,  and  didlver  said  bill  of  lading  to  said 
Bank  of  Abbeville  as  aforesaid,  and  tbat  the 
tltie  to  said  proj^erty  waa  to  ronaln  in  plain- 
tiff until  tbe  bill  of  lading  was  bo  obtained  by 
said  Arthur  from  defendant,  and  by  him  de- 
livered to  said  bank,  and  the  purchase  price 
for  said  cotton  paid  to  plaintiff;  that  on  or 
about  January  19,  1901.  one  L.  G.  Trenham. 
one  of  tbe  agents  of  said  Arthur  In  the  pur^ 
chase  ot  said  cotton,  Instmcted  the  railway 
agent  of  defendant  at  its  d^t  la  Abbeville, 
in  writing,  to  issue  bills  of  lading  tor  189 
bales  of  cotton,  wbicb  included  all  the  cot- 
ton bought  by  said  Arthur  from  persons  in 
Abbeville,  including  72  bales  purchased  as 
aforasaid  from  plaintiff.  *as  fast  as  rec^ved,* 
as  and  for  being  'recced*  of  B.  L.  Peterson, 
who  was  also  an  agent  of  and  a  cotton  buy- 
er for  said  Arthur,  and  therein  to  name  said 
E.  L.  Peterson  as  consignor,  for  shipment  'to 
order  Mr.  Bobt  Newman,  cash,  notify  0.  H. 
Arthur,  Savannah,  Oa.."  and  in  said  letter  of 
instruction  he  furnished  said  railway  ocnn- 
pany's  agent  the  marks,  numbers,  and 
weights  of  all  ot  said  cotton,  Indodlng  plain- 
tiff's, for  which  its  bills  of  lading  were  to 
be  Issued  as  aforesaid:  that  then,  upon  and 
prior  to  January  23,  1901,  plaintiff  delivered 
to  defendant,  as  common  carrio:,  under  the 
tenooa  of  the  omtract  above  recited,  tor  trans- 
portation, and  BhUunoit  over  ItaHtaie  of  rail- 
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way,  for  a  reward  to  be  paid  therefor  by 
said  Arthur,  purchaser  ka  aforesaid;  that  the 
defendant  failed  to  issue  ita  bills  of  lading 
for  fourteen  bales  of  cotton,  and  that  some 
of  eaid  foorteen  bales  of  cotton  were  loaded 
<m  defendant's  car.  along  with  other  cotton, 
and  while  In  defendant's  possession,  under 
the  terms  of  said  agreement  In  respect  to 
transportation  and  shipment,  were  destroyed 
by  fire;  that  some  others  of  said  fourteen 
bales  of  cotton,  while  on  defendant's  plat- 
form under  the  terms  of  said  agreement, 
were  scorched  and  damaged  by  fire,  while  in 
defendant's  possession  as  aforesaid,  and  on, 
to  wit,  January  23,  1001;  that  at  the  time  of 
the  loss,  damage,  and  destructiou  by  fire  of 
said  cotton,  it  was  the  property  of  plaintiff, 
and  plaintiff  avers  it  was  the  obligation  of 
the  defendant  to  hare  issued  its  bill  of  lad- 
ing In  accordance  with  the  Instructions  above 
mentioned,  and  to  have  shipped,  transported, 
and  delivered  said  cotton  over  Its  line  of  rail- 
way to  the  consignee,  'to  order  Robt.  New- 
man, cash,  notify  OL  H.  Arthur,  Savannah, 
Oa.,'  for  blre  and  reward  to  be  paid  to  de- 
fendant for  Its  services  in  the  matter  of  such 
transportation  and  delivery;  and  plaintiff 
avers  that  defendant  breached  its  contract.  In 
tliat  It  failed  to  transport  and  deliver  said 
ftrarteen  -bales  of  cotton  to  tbe  consignee 
above  named.  Whereupon  plaintiff  has  sus- 
tained damages  as  aforesaid  In  the  sum  of 
seven  hundred  and  fifty  dollars."  To  this 
complaint  the  def^idant  demurred  upon  sev- 
eral grounds,  among  which  were  tbe  follow- 
ing: (1)  Because  tbe  facts  averred  In  the 
C(«aplalnt  fall  to  show  any  contractual  rela- 
tion between  the  plaintiff  and  defendant;  (2) 
because,  upon  the  facts  averred  In  the  com- 
plaint, It  appears  that  no  cause  of  action  lies 
in  plalntUTs  favor;  (8)  because  It  appears 
from  the  complaint  that  the  alleged  contract 
for  transportation,  shipment,  and  delivery  of 
said  cotton  was  l:^  and  between  one  Arthur 
and  defendant,  and  not  with  the  plaintiff,  and 
that,  upon  the  facts  recited  In  the  complaint, 
plaintiff  cannot  maintain  tills  actloa  The 
defendant's  demurrer  to  tbe  complaint  was 
sustained,  and,  the  plaintiff  declining  to  plead 
further,  Judgment  was  rendered  In  favor  of 
the  defendant 

Pearce  &  Face,  for  appellant  A.  A.  Wiley, 
P.  A.  McDanid,  and  J.  U.  Ghelton,  for  ap- 
pellee. 

DOWDELL,  J.  The  action  is  not  against 
the  defendant  company  on  its  llabili^  as  a 
common  carrier  for  Its  breach  of  duty  as  such 
In  the  transportation  of  goods  on  a  bill  of 
lading  issued  by  It  nor  for  any  liability  in 
its  capacity  as  a  warehouseman,  but  the  com- 
plaint elalma  for  a  breach  of  contract  to  is- 
sue a  bill  of  lading,  and  failure  to  ship  there- 
under the  property  described.  There  Is  no 
pretense  that  any  contract  was  made  direct^ 
with  the  plaintiff  by  the  defendant  What  la 
described  as  a  contmct*  for  the  allied  tnvacli 


of  wMcb  Uie  idalntUf  claims  damages,  to 
averred  to  have  been  made  between  the  de- 
fendant company  and  one  Trenham  a*  ttie 
agent  of  one  Arthur.  .The  facts  stated  in  the 
complaint  did  not  constitute  Arthur  plaln- 
tifTs  agent  In  the  making  of  the  alleged  con- 
tract by  said  Arthur's  agent  Tr«iham,  witti 
the  defendant  It  la  not  a  case,  as  Is  cmtend- 
ed  by  counsd  for  appelant,  of  an  nndlsclmed 
principal  suing  for  the  bzeaeb  of  a  contract 
made  with  his  agent  The  foct  that  the  le- 
gal title  to  the  property  was  retained  In  tibe 
plaintiff,  under  his  contract  <Mf  sale  to  Arthor. 
until  the  purchase  price  was  paid,  and  that 
Arthur  was  to  procure  a  tdll  of  lading  that 
would  secure  the  payment  of  the  purchase 
price  to  the  Bonk  of  Abbeville,  would  not 
constitute  Arthur  plaintiff's  agent  In  contract- 
ing with  the  defendant  for  the  shipment  of 
the  property  under  a  Ull  of  lading  to  order  of 
''Newman,  cash,  notify  Arthur."  The  com- 
plaint avers  that  tbe  sale  of  the  cotton  to 
ArOrar  was  made  at  Abbeville  and  the  form 
of  tiie  bm  of  lading  to  be  procured  for  ship* 
ment  to  Arthur  at  Savannah,  Oa.,  was  to  se- 
cure the  purchase  price.  In  no  other  way 
does  the  plaintiff  attempt  to  connect  hlmadf 
with  the  alleged  contract  between  Arthur  and 
the  defendant  company,  and  tm  tbe  allied 
breach  of  wbich  he  sues.  The  demurrer  t» 
tbe  complaint  on  this  ground  was  propetiy 
suatalned.  Other  grounds  need  not  be  con- 
sidered. 
Affirmed. 


or 

AARNB8  T.  WINDHAIC 


KU) 


(Supreme  Court  of  Alabama.    June  16,  1903.> 

CONTRACTS  —  ACTIONS  —  PERFORUANGJi  BT 
PLAINTIFF— COHHON  COUNTS 
— INSTRUCTIONS. 

1.  In  an  action  on  a  apedal  ctmtraet  tbe 
plaintiff  cannot  reeerw  irafaoat  riwwing  per* 

formance. 

2.  In  an  action  oa  a  special  contract  for  the 
erection  of  a  building,  a  recoTerv  may  be  had 
on  the  common  counts  for  work,  labor,  and  ma- 
terials, on  proof  that  defendant  moved  into  th* 
house  before  completion,  and  continued  to  oc- 
cupy It  after  plaintiff  quit  work. 

3.  Where,  in  an  action  on  a  spedal  contract 
to  erect  a  building,  the  evidence  is  ctmflictmg- 
as  to  the  performance  of  the  work  in  af;cord- 
ance  with  the  contract,  and  defendaDt'a  accept- 
ance of  it,  it  is  error  to  give  a  general  charge 
for  plaintiff. 

4.  In  an  action  on  a  special  contract  for  th« 
erection  of  a  building,  an  instruction  Is  errone- 
ous, that  plffiutiff  coold  not  recover  if  defendant 
took  possession  of  the  building,  nnfinished.  nn- 
der  an  agreement  that  plaintiif  was  to  complete 
it  ia  accordance  with  the  contract,  nnless  h« 
did  finish  ft  where  tbe  jury,  under  tiie  evideoee, 
could  have  Inferred  there  was  an  acceptance  of 
the  hoase  by  defendant  as  and  for  a  full  com- 
pliance by  plaintiff  with  the  contract 

5.  In  an  actira  on  a  special  contract  for  A» 
erection  of  a  hnilding,  la  which  conmum  coonts 
were  added,  it  is  proper  to  instruct  tiiat  it 
there  was  an  express  contract  for  the  constme- 
tion  of  the  house,  plaintiff  could  not  recover 
under  the  CMnmon  counts  for  money  due  on  ac- 
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eoant  and  for  work,  nnlen  he  compiled  with 
the  contrary,  or  defendant  accepted  the  bojue 

as  constrocted. 

Appeal  from  Circuit  Court,  Mobile  County; 
Wm.  S.  Anderson,  Judge. 

Action  by  Robert  Windham  against  Annie 
G.  Aames.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeale.  Berersed. 

Upon  the  introduction  of  all  the  eTldence. 
the  court  at  the  request  of  the  plaintiff  gave 
to  the  jury  the  following  written  charge: 
'*The  court  charges  the  Jury  that  If  they  be- 
Uere  the  undlspnted  eridence  in  this  cause, 
the  plaintiff  ia  entitled  to  reeorer  four  bon- 
dred  and  ninety  and  "b/ioo  dollars 
with  Interest,  as  a  iMlance  due  under  the 
contract,  and  In  addition  to  this,  the  reasoib 
able  value  of  whatever  woife  he  may  have 
done  for  the  defendant  at  her  instance  and 
request,  ^ther  In  person  or  through  an  an* 
tborized  agent,  and  whether  her  request  was 
expressed  or  implied.*' 

Tlie  defendant  duly  excepted  to  the  court's 
refusal  to  give  this  charge,  and  also  sepa- 
rately eKepted  to  the  court's  refusal  to  give 
each  of  the  following  chaises  requested  by 
ber:  The  court  charges  the  Jury  tliat 
they  cannot  find  against  the  defendant  upon 
the  count  upon  tiie  mxpnm  contract,  unless 
plaintiff  has  proroi  to  their  reasonable  sat- 
isfaction that  he  has  complied  with  his  part 
of  such  contract.  (jSi  If  the  Jury  believe 
from  the  evidence  that,  when  defendant  to€k 
possession  of  the  house,  it  was  sttll  unfinish- 
ed, and  that  slw  took  such  possession  undw 
an  agreemmt  with  plaintiff,  express  or  rea- 
sonably to  be  implied  from  what  passed  b»- 
tween  herself  and  him,  that  he  should  go  on 
and  put  It  in  the  condillon  stipulated  by  the 
contract  between  them,  then  he  cannot  re* 
cover  upon  the  count  of  ttie  complaint  upon 
the  express  contract,  unless  the  Jury  reason- 
ably believe  from  tlie  evidence  that  he  did 
go  on  and  put  the  house  In  the  condition  so 
stipulated."  "(8)  The  court  chaises  the  Jury 
that  If  the  evidence  reasonably  satlsfles  them 
that  Uiere  was  an  express  contract  between 
plaintiff  and  defendant  for  the  construction 
of  the  house,  then  be  is  not  entitled  to  recov^ 
under  the  common  counts  for  money  due  mi 
account,  snd  for  merchandise,  goods  and 
chattels  sold,  and  for  woik  and  labor  done,  or 
upon  any  one  of  than,  except  what  may  be 
due,  if  anytblng,  fOr  the  extra  work  done 
and  extra  material  furnished  by  Urn,  nntess 
the  evidence  also  reasonably  satlsfles  the 
jury  that  be  complied  with  the  terms  of  the 
contract;  or  that  defendant  accepted  tbe 
house  as  constructed.  The  burden  of  prov- 
ing one  of  these  two  facts  rests  upon  the 
plaintitf,  and  unless  he  has  done  so  to  the 
reasonable  satisfaction  of  tbe  Jury,  they  must 
find  for  tbe  defendant,  except  as  to  plaintiff's 
claim  for  extra  work  done  and  extra  material 
fni^iisbed.*'  "(8)  The  court  charges  the  Jury 
that,  except  as  to  his  claim  for  extra,  worit 
done  and  extra  material  furnished,  plaintiff 
Is  not  enttUed  to  recover  upon  any  one  of  the 
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common  counts  tor  mon^  due  on  account, 
and  for  merchandise,  goods  and  chattels  sold, 
and  for  woik  and  labor  done,  unless  the  evi- 
dence reasonably  satisfies  their  minds,  either 
that  he  complied  with  the  undertakings  of 
the  contract  on  his  part,  or  that  defendant 
accepted  the  house  as  constructed.  The  bur* 
den  of  provli^  one  of  these  facts  to  the  rea- 
sonable satisfaction  of  tbe  Jury  Is  upon  plain- 
tiff. If  the  evidence  does  not  so  satisfy  their 
minds  that  be  complied  wltii  his  part  of  the 
contract  but  they  find  that  defendant  never 
theless  accepted  tbe  bouse  as  constructed, 
then  he  is  entitled  to  recover  for  work  done 
and  for  the  material  fomlstaed  in  the  con- 
struction of  the  bouse,  outside  such  extra 
work  and  extra  material,  only  their  actoal 
value,  lees  payments  therecm  made  him,  and 
Interest  on  such  excess  from  the  time  tbe 
same  became  due.** 

R.  H.  &  N.  R.  Clnrke,  for  appellant  Greg- 
ory L.  &  H.  T.  Smith,  for  appellee. 

BASAL80N;  J.  The  first  count  in  tbe 
complaint  Is  upon  a  written  contract  be- 
tween the  plaintiff  and  defendant,  whereby 
tbe  forma:  agreed  with  tbe  latter  to  erecA  on 
her  land  a  building  for  her,  at  a  specified 
price,  the  payment  to  be  nude  at  certain 
times  in  iq>eclfied  amounts  as  the  work  pro- 
gressed. All  tbe  payments  vrera  made  ex- 
cqit  the  last  which  the  suit  is  brought  to  re- 
cover. It  avers,  that  tbe  plaintiff  complied 
vrlth  all  the  provisions  of  the  contract  on  bis 
inrt  and  defendant  failed  to  comply  with  Its 
terms  on  her  part,  In  that  she  tailed  to  pay 
tbe  sum  of  $S0(^  stipulated  to  be  psld  when 
the  bidldlng  was  completed.  The  common 
counts  for  the  recovery  of  9S91GO  were  add- 
ed, tor  merchandise,  goods  and  chattels  sold 
by  plaintiff  to  defendant,  on,  to  wit  the  1st 
of  July,  1900;  and  for  a  like  sum  due  and 
payable  on  that  date,  for  work  and  labor 
done  1^  plaintiff  for  defendant  at  her  re* 
quest  The  ease  vras  tried  on  the  plea  of  the 
general  Issue,— the  contention  of  the  defend- 
ant being,  that  the  plaintiff  failed  to  perform 
his  contract  to  complete  the  building;  that 
the  work  done  and  the  material  furnished  by 
him  therefor  were  inferior  In  quality  and 
value  to  that  required  by  the  contract;  tiut 
the  house  as  constructed  by  him  was  less 
in  value  than  stipulated  tor  in  tiio  contract 
and  defendant  had  paid  him  more  tiian  the 
reasonable  value  of  the  house  u  contracted 
for. 

In  order  to  recover  on  the  special  contract 
the  plaintiff  would  not  be  entitied  to  recover 
without  showing  the  performance  at  his 
undertaking  under  it  2  BCayfleld's  Digest 
p.  267,  1  827:  Klrkland  v.  Oats,  25  Ala.  467; 
Davis  V.  Badder^  90  Ala.  848, 10  South.  422. 
While  this  is  true^  It  was  held  by  tbe  court 
in  the  case  last  dted,  that  a  recovery  may 
be  had  under  the  common  counts  for  wmk, 
labor  and  materials,  on  proof  that  defendant 
moved  Into  the  bouse  before  comi^eted.  and 
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oontlDued  to  occupy  it  after  the  contractor 
(inlt  working  on  It,  and  it  was  of  benefit  to 
him.  The  court  quoted  approvingly  what 
was  said  In  Thomas  t.  Ellis,  4  Ala.  108,  that 
"nothing  Is  more  coininon  than  to  permit  a 
recovery  upon  an  Implied  contract  to  pay  the 
value  of  the  labor,  although  It  may  not  have 
amounted  to  a  performance  of  the  special 
contract:  and  this  la  always  the  rule  when 
the  defendant  has  accepted  the  woife,  or  en- 
tered Into  posaessioD  and  use  of  the  house 
actually  erected,"  adding,  that  "tbe  same 
doctrine  has  been  reasserted  in  the  subse- 
quttot  cases  of  Merriwether  t.  Taylor,  16 
Ala.  785;  English  v.  Wilson,  84  Ala.  201; 
Bell  V.  Teague,  85  Ala.  211,  S  South.  861."  In 
the  case  of  Bngllsb  v.  Wilson,  juat  citM, 
which  was  a  suit  brought  by  Wilson  against 
English,  to  recover  a  sum  allured  to  be  due 
from  defendant  for  work  and  labor  done 
by  the  plaintiff,  in  adding  two  rooms  to  the 
defendant's  dwelling-house,— a  case  very  sim- 
ilar In  principle  to  the  one  In  hand  as  to  the 
count  for  wort  and  labor,— the  court  held, 
that  under  the  plea  of  the  general  issue,  tbe 
defendant  was  entitled  to  recoup  the  dam- 
ages caused  by  tbe  workman's  breach  of  con- 
tract in  the  performance  of  the  work. 

Aa  to  what  constitutes  acceptance  of  work 
done  It  is  held,  that  it  may  he  express  or  Im- 
plied from  the  conduct  of  the  employer;  that 
the  mere  naked  occupancy  or  use  of  a  build- 
ing erected  on  the  land  of  the  owner  does 
not,  however,  warrant  an  Inference  of  ac- 
ceptance of  the  work  aa  done,  in  compliance 
with  the  oontmct,  unless  tbe  possession  and 
use  be  coupled  with  some  act  or  some  lan- 
guage, from  whltA  acceptance  or  acquies- 
cence may  be  reasonably  Infnred,  since  the 
owner  cannot  divest  himself  of  possession 
without  surrendering  a  portion  of  bis  free- 
hold; that  the  owner  Is  not  bound  to  remove 
the  bufldlng  or  abstain  from  using  it,  dnce 
being  attached  to  hla  land.  It  becomes  his 
property,  and  that  part  payment  la  not  an  ac- 
ceptance but  only  an  acqulocence  to  the  ex- 
tent of  the  payment.  6  Qyc.  67-60.  Whether 
a  contract  has  been  performed  according  to 
the  terms,  and  whether  the  fact  of  moving 
Into  and  using  the  building  amounts  to  an  ac- 
ceptance of  the  work  as  a  full  compliance  on 
the  part  of  tbe  builder  wHb  his  contract,  are 
questions  to  be  determined  by  trial  and  de- 
pending on  all  the  circumstances  of  the  case. 
Smith  V.  Brady,  17  N.  T.  173.  72  Amer.  Dec 
442. 

The  evidence  on  the  part  of  the  plalntUF 
tended  to  show,  that  he  bad  compiled  with  all 
his  undertakfngs;  that  be  had  completed  the 
construction  of  tbe  house  In  all  respects  as 
undertaken  by  the  contract,  and  after  com* 
pletfon  thereof  had  tendered  It  to  defend- 
ant, and  sbe  had  accepted  the  same;  that  she 
had  fiiOed  and  rinsed  to  make  the  last  pay- 
ment, amounting  to  ¥4d0.60,  And  that  nothli« 
had  been  paid  for  extra  work  and  materials 
amounting  to  $302. 

The  evidence  tor  defendant  tended  to  show 


that  she  moved  Into  the  house  before  It  was 
completed  by  and  with  the  consent  of  the 
plaintiff,  who  agreed  to  complete  the  same 
according  to  the  contract  after  dtfendant 
moved  in;  that  during  the  progress  of  the 
work,  and  after  she  moved  in,  defendant 
made  many  complaints  about  alle^^  defects 
In  the  building.  She  also  Introduced  evidence 
tending  to  show,  that  the  house  as  construct- 
ed by  plaintiff  was  not  built  In  accordance 
with  said  contract;  that  the  work  done  and 
the  materials  furnished  by  him  were  Inferlw 
in  quality  and  in  value  to  that  required  by 
the  contract;  that  the  house  as  constructed 
was  of  less  value  than  that  stipulated  for 
contracti  and  that  she  had  paid  him  mtne 
than  the  reasonable  value  of  the  house  as 
constructed. 

The  court  at  request  of  plalnttfl  gave  to  tbe 
Jury  the  general  charge,  as  set  out  In  th; 
transcript.  In  this,  undw  tbe  conflicting  state 
of  the  evidence,  there  was  manifest  ^ror. 

The  defendant  requested  four  charges, 
numbered  2,  3,  6  and  8,  The  second  and 
third  may  be  considered  together,  as  may  the 
sixth  and  eighth.  The  first  two  were  iO- 
roneous  on  tbe  ground,  that  the  Jury,  nnda 
the  evidence,  would  have  been  autluwised  to 
infer,  that  there  was  an  acceptance  of  Ow 
house  by  defendant,  as  and  for  a  foU  com- 
pliance  by  plaintiff  with  the  contract 

Tbe  sixth  and  dghtb  were  free  from  er- 
ror and  sbonld  have  been  given.  These  ehar> 
ges  deal  exclusively  with  the  right  at  die 
plaintiff  to  recovw  under  tbe  common  coimt& 
Under  these  counts,  If  ttie  evidence  failed  to 
reasonably  satisfy  tbe  jury,  that  plaintiff  had 
compiled  with  the  terms  of  bis  contract,  or 
that  defendant  accepted  the  house  aa  am* 
structed,  there  could  have  been  no  recovery 
except  for  what  might  have  been  due.  If  any- 
thing, for  extra  vrork  done  and  extra  material 
furnished.  But,  if  upcn  the  facts  hypothesis- 
ed in  tbe  charges,  the  Jury  was  reasonably 
satisfied  that  the  plaintiff  had  complied  witili 
his  contract,  or  that  defendant  had  acoepted 
the  house  as  constructed,  the  plaintiff  would 
have  been  entitled  to  a  verdict  on  those 
counts  for  the  amount  shown  to  be  due  and 
owing.  If  it  be  said  that  the  charges  are  mis- 
leading in  the  use  of  the  word  "acceptance," 
since  the  defendant  might  have  had  the  me 
and  benefit  of  the  house  without  acceptance, 
it  must  be  noted  that  In  each  charge,  tbat 
word  Is  accompanied  with  the  words  "as  eon- 
stnicted,"  thereby  limiting  the  acceptance  of 
the  bouse  to  It*  condition  as  constructed. 

Beversed  and  remanded. 

OSr  Ala.  SB) 

STEWABT  V.  STATBb 

{Supreme  Court  of  Alabama.  Jane  11,  1008.) 

HOMICIDE— INDICTUENT— QUASHING  VBENmX— 
WITNESS  — CROSS-BXABJWATION  —  INSTRCC- 
TI0NS-6INQLIN0  OUT  IVIDBNCB^-aKIJP-p»- 
PBN8B^— VEKDIGT. 

1.  A  venire  will  oot  be  quashed  because  tbe 
Indictment  charges  that  defendant  did  "unlaw- 
fully  and  wlOi  malice  oforetbouht  kUT*  de- 
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cessed,  and  the  cop;  senred  on  defendant  em- 
plojB  the  character  "St"  In  place  of  "and." 

2.  A  renire  will  not  be  gnaabed  because  the 
given  name  ot  a  juror  was  written  "Dove" 
Duke,  and  in  the  list  served  on  defendant  the 
name  yras  "Dave,"  where  thwe  waa  no  Dove 
Duke  residing  in  the  coonty*  bnt  there  waa  m 
Dave  Duke. 

3.  No  objection  can  be  taken  to  any  Tenlre 
facias  for  a  petit  jur;,  except  for  firaod  in 
drawing  or  summoning  the  jurors,  ai  Code 
18^0,  §  4997.  relating  to  such  drawing  and 
Kummoniog,  is  merely  directory. 

4.  A  vei^re  will  not  be  quatihed  because  a 
juror  drawn  hy  the  Jury  commissioners  for  the 
week  was  not  Indnded  in  the  list  served  OQ 
defendant,  where  the  sheriff's  return  shows  he 
was  not  found,  and  was  not  on  the  jury  for 
that  reason. 

6.  A  vMiire  will  not  be  quashed  because  the 
aheriS  6er\'ed  a  different  person  of  the  same 
name  as  the  juror  listed,  and  the  persou  served 
was  a  minor,  where  tiie  person  served  waa 
the  only  person  of  that  name  in  the  conntyt 
and  he  was  ezcnaed  on  account  at  being  a 
minor. 

6.  Where  the  court  entered  an  order  qnash- 
ing  the  venire  iu  another  case,  which  was  the 
same  as  that  drawn  in  defendant's  case,  and 
on  the  same  day  changed  the  order  so  as  to 
show  that  an  objection  to  going  to  trial  waa 
snstalned^  and  not  that  the  Tenlre  waa  quashed, 
sDch  entry  and  change  was  no  ground  for  qnaah* 
ing  the  venixe  in  d^endant'a  case,  as  the  conrt 
had  the  right  to  correct  a  mistaken  entry  on 
ita  docket. 

7.  Where  a  witness  testifies  that  defendant 
itatad  to  him  he  intended  to  kill  deceased,  he 
cannot  be  asked,  on  cross-examinatlou,  if  be 
was  such  a  good  friend  of  deceased,  why  he  did 
not  ttll  him,  as  it  assumes  witness  was  a  friend 
t)t  deceased  and  that  he  had  not  told  him. 

&  Where  defendant's  evidence  shows  that  de- 
ceased was  very  near  when  defendant  struck 
aim  with  a  pistol,  which  accidentally  discharged, 
the  proeecunon  may  ssk  a  witness  if  there  was 
any  powder  bums  on  the  clothes  of  deceased, 
over  objection  that  it  was  not  in  rebuttal. 

9.  On  a  trial  for  murder,  an  Instruction  that 
defendant  was  guilty,  if  the  Juiy  found  he 
'^rposed"  killed  the  deceased  after  reflection, 
may  be  construed  as  if  "purposely"  was  osed, 
the  word  ''purposed'*  being  cleany  a  clerical 
mistake. 

10.  If  defendant  purposely  killed  deceased  after 
reflection,  with  a  wickedness  or  depravity  of 
heart  towards  deceased,  and  the  killing  was  de- 
termined on  beforehand,  even  a  moment  before 
the  fatal  shooting,  defendant  was  guilty  of  mur- 
der in  the  first  degree. 

11.  An  instructiou  predicating  an  acquittal  in 
a  trial  for  murder  on  a  part  of  the  evidence  is 
properly  refuned. 

12.  An  instruction  on  self-defense  that  If  de- 
ceased came  back  and  went  to  defendant  in  an 
attacking  manner,  and  was  not  provoked  by 
him,  and  defendant  stnick  him  with  a  pistol, 
which  accidentally  went  off  and  killed  deceased, 
defendant  was  not  guilty,  is  properly  refused, 
as  it  ignores  the  question  of  apparent  danger, 
necessity  to  strike,  and  the  duty  to  retreat. 

13.  On  a  trial  for  murder,  an  instruction  that 
If  defendant  struck  deceased  with  a  pistol,  and 
it  accidentally  dtoehaifed  and  klUea  deceased, 
the  jnry  should  acquit  is  properly  refused,  as 
defendant  might  bare  been  found  guilty  of  man- 
slaughter. 

14.  An  instrucdon  that  the  jury  should  look  at 
all  the  evidence  to  determine  whether  defendant 
had  malice  towards  deceased,  and  at  what  de- 
fendant stated  immediately  after  the  shooting, 
along  with  all  the  other  evidence,  is  impropo', 
as  BUgling  out  a  pcHtion  of  the  evidence. 

15.  Where  the  minute  entry  in  a  trial  for  mur- 
der does  not  show  tbat  the  jury  were  charged 
as  to  the  taw,  it  will  tie  presumed,  on  appeal, 
that  the  court  did  its  duty. 


16.  A  Terdlet  reciting  **We,  flie  Jurr,"  find  the 
defendant  "guilty  of  murder  In  the  Crst  detree, 
and  sentence  him  to  death  by  hanging,"  is 
sufficient  to  sustain  a  sentence  that  he  be 

hanged. 

Appeal  from  Circuit  Oourt,  Wilcox  Oounty; 
John  Moore,  Judge. 

Jim  Stewart  was  convicted  of  the  murder 
of  Will  Mlms,  and  appeals.  Affirmed. 

The  defendant  objected  to  golae  to  trial, 
and  moved. the  court  to  quash  the  Tenlre 
upon  the  following  grounds:  "let  Because 
•aid  Jim  Stewart  was  not  served  with  a 
copy  of  the  Indictment  in  said  case,  as  the 
law  required.  2d.  Because  said  defendant 
was  served  with  a  purporting  copy  of  the 
Indictment,  and  differs  from  the  original  in 
this:  Id  the  original  wherever  the  word 
'and'  occurs  it  Is  written  out  and  in  ttw 
purporting  copy  It  is  not  written  and  spelled 
OD^  but  the  following  sign  is  used— *&'— and 
other  Tariances  aa  will  more  fully  appear 
by  comparing  the  cn^^lnal  with  the  purport- 
ing c6py.  8d.  Because  Dora  Duke  was  drawn 
1^  the  Jury  commlssionras  to  sarre  on  the 
regular  Jnry  for  this  the  8d  week  of  Fail 
term,  19as,  of  said  court,  and  the  dak  of 
said  conrt  Issued  to  the  aberlff  of  said  conuty 
a  command  to  snmnuin  Dave  Duke,  and  one 
Dave  Duke  was  summoned  to  eerre  as  a 
regular  Juror  for  said  3d  week  and  said  Dave 
Duke  ]»  one  of  the  Jurors  In  Ibe  q^edal 
venire  to  tty  said  case;  and  said  Dare  Duke 
waa  not  drawn,  as  required  by  law,  for  said 
8d  week  of  said  court.  4th.  Because  Bnrrell 
Ehilany  was  drawn  by  the  Jury  commlsrion- 
ers  to  serve  as  a  Juror  for  8d  week  ot  said 
court  at  Fall  tenn,  1902,  and  the  return  of 
the  sheriff  on  the  venire  for  Jurors  for  said 
8d  week  shows  that  said  Bnrrdl  Dulany 
was  summoned  and  said  Burr^  Dulany  w&a 
not  Included  in  the  special  venire  served  on 
defendant  to  try  bis  case.  Stb.  Because  one 
Frank  Moore,  Jr.,  was  drawn  and  listed  by  . 
the  Jury  commissioners  to  serve  as  a  petit 
Juror  for  this  8d  week  of  said  court  and  the 
sberlfl  summoned  another  and  different  Frank 
Moore,  Jr.,  to  aerre  as  a  petit  Juror  for  the 
Bald  3d  week  of  said  court,  and  said  last 
named  Frank  Moore,  Jr.,  Is  a  minor.  6tb. 
Because  the  venixe  In  this  case  Is  same  as 
the  venire  in  Ben  Btbridge's  case  set  for  to- 
day, bat  one  venire  was  drawn  for  both 
cases,  and  the  venire  liaa  been  quashed  by 
order  of  the  couri:  In  the  said  case  of  Ben 
Sthtldge." 

As  to  the  evidence  Introduced  upon  the 
hearing  of  this  motion,  the  bill  of  exceptions 
contains  the  following  recitals:  "The  defend- 
ant off«%d  aa  evidence  on  bearing  of  said  ob* 
Jectlon  and  on  the  bearing  of  the  motion, 
the  original  Indictment  in  this  case,  and  the 
original  venire  issued  by  clerk  for  Jury  for 
3d  week  of  this  court,  and  the  return  of  the 
Sheriff  thereon,  the  copy  of  the  indictment 
served  on  the  defendant,  the  list  of  Jiu-ors 
served  on  the  defendant  to  try  his  case,  the 
original  list  of  Jurors  drawn  by  the^jiuvlo 
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commissioners  for  tbe  3d  week  of  said  court, 
which  was  sealed  up  In  an  envelope,  and  de- 
Mvered  to  the  clerk  of  said  court,  and  the 
defendant  proved  that  Frank  Moore,  Jr.,  was 
a  minor,  under  21,  on  day  set  for  trial  of 
raid  case. 

"The  said  Frank  Moore.  Jr.,  was  one  of 
the  regular  Jurors  dran-n  and  summoned  for 
tUe  8d  week  of  said  court,  and  when  the 
joron  for  said  week  were  called,  on  Mon- 
day of  said  week,  the  said  Frank  Moore,  Jr., 
was  excused  as  a  Juror  for  said  week  by  the 
court  on  his  oath  that  he  was  under  21  years 
of  age.  The  defendant  then  offered  In  evi- 
dence the  entry  made  by  the  presiding  Judge 
on  his  trial  docket,  In  the  case  of  Ben  Eth- 
rldge,  which  case  was  set  for  trial  on  tbe 
same  day  as  this,  (and  under  a  local  law  of 
Wilcox  county,  one  venire  was  drawn  for 
both  cases)  showing  the  venire  was  quashed 
In  Ethrldge  case.  This  entry  was  changed 
by  the  presiding  Judge  tbe  same  day  so  as 
to  show  the  objection  of  tbe  defendant  Eth- 
rldge to  going  to  trial,  because  not  served 
with  a  copy  of  tbe  Indictment,  as  required 
by  law,  was  sustained,  and  tbe  venire  was 
sot  quashed." 

There  was  also  Introduced  in  evidence  the 
original  papers  showing  the  indictment  and 
tbe  venire.  The  return  of  the  sheriff  upon 
the  venire  showed  that  Burrell  Dulany  one 
of  the  Jurors  named  on  tbe  special  veniro 
was  not  found.  The  state  proved  by  the 
sheriff  and  the  clerk  that  there  was  but  one 
Frank  Moore,  Jr..  In  said  county  and  that  be 
resided  in  Camden  beat;  and  that  there  was 
no  "Dove"  Duke  in  said  county,  or  in  Gam- 
den  beat,  but  that  there  was  a  "Dave"  Duke, 
a  farmer  in  Camden  beat  in  said  county. 
Upon  the  introduction  of  the  evidence  and 
the  objection  and  motion  to  quash  the  venire, 
tbe  court  overruled  said  objection  and  motion, 
and  to  each  of  these  rulings  tbe  defendant 
separately  excepted.  Tbe  evidence  in  tbe 
case  necessary  to  an  understanding  of  tbe 
decision  on  the  present  appeal  li  sufficiently 
stated  in  the  opinion. 

Upon  the  introduction  of  the  evidence,  tbe 
court  at  the  request  of  the  solicitor  for  the 
state  gave  to  tbe  Jury  tbe  following  written 
charges:  "(1)  The  court  charges  tbe  Jury 
that  if  they  find  from  tbe  evidence  in  this 
case,  beyond  all  reasonable  doubt  that  the 
defendant  In  Wilcox  county,  Alabama!  and 
before  the  finding  of  this  indictment,  pur- 
posed killed  the  deceased  Will  Mims,  after 
reflection,  with  a  wickedness  or  depravity  of 
heart  towards  said  deceased,  and  the  killing 
was  determined  on  beforehand,  even  a  mo- 
ment before  the  fatal  shooting  was  done, 
then  the  defendant  is  guilty  of  murder  in 
tbe  first  degree.  (2)  The  court  chaises  tbe 
Jury  that  if  they  believe  t>eyond  a  reasonable 
doubt  from  the  evidence  In  the  case  that  tbe 
defendant  in  Wilcox  county,  Alabama,  and 
trafore  the  finding  of  this  Indictment,  pur* 
poifwly  killed  Will  Mims  by  shooting  him  with 


a  pistol,  with  a  wickedness  or  depravity  of 
heart  toward  suld  deceased,  and  the  'killing 
was  determined  on  beforehand,  and  after 
reflection  (for  however  short  a  time  before 
the  shooting  was  done,  Is  Immaterial)  then 
the  defendant  Is  guilty  of  murder  In  tbe  first 
degree." 

Tbe  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also  sep- 
arately excepted  to  the  court's  refusal  to 
give  each  of  the  following  charges  requested 
by  blm;  "(1)  The  court  charges  tbe  Jury 
that  if  they  have  a  reasonable  doubt  as  to 
the  defendant's  guilt,  growing  out  of  any 
part  of  the  evidence,  that  they  must  find 
the  defendant  not  guilty.  (2)  Tbe  court  char- 
ges the  Jury  that  if  they  believe  that  Will 
Mims  came  back  from  down  the  church  aisle 
In  anger  at  dei^endant  and  went  to  defendant 
In  an  attacking  manner  and  was  not  pro- 
voked by  defendant,  and  the  defendant  struck 
at  him  with  a  pistol  and  the  pistol  went  off 
and  killed  Mims  accidentally,  then  tbe  Jury 
should  acquit  tbe  defendant.  (3)  The  Jury 
should  look  at  all  the  testimony  and  examine 
it  carefully  to  see  whether  the  defendant 
had  malice,  ill-will  or  bote  toward  Will  Mims 
when  the  pistol  fired  that  killed  Will  Mims, 
and  they  can  look  at  what  tbe  defendant  said 
immediately  after  tbe  shooting  along  wltii 
all  the  other  evidence,  to  see  If  malice  was 
in  tbe  heart  of  the  defendant  when  tbe 
pistol  fired.  (4)  Tbe  court  charges  the  Jury 
that  if  they  believe  from  the  evidence  that 
after  the  debt  between  Jim  Stewart  and  Will 
Mims  was  settled  and  Mims  went  away 
from  Jim  down  tbe  aisle  of  tbe  church  and 
returned  to  where  Jim  was,  in  an  angry 
manner  and  with  bis  hand  in  his  pocket 
and  had  not  been  provoked  by  Jim  after  the 
debt  was  settled,  and  Jim  hit  at  blm  with 
a  pistol  and  tbe  pistol  went  off  and  killed 
Will  Mims,  accidentally,  then  the  Jury  should 
acquit  the  defendant." 

The  verdict  as  returned  by  tbe  Jury  was 
in  the  following  language:  "We  the  Jury 
find  the  defendant  Jim  Stewart,  guilty  of 
mwder  In  the  first  degree  and  sentence  him 
to  death  by  hanging."  Upon  this  verdict  the 
court  rendered  a  verdict  of  guilty  and  sen- 
tenced the  defendant  to  be  hanged.  Tbe 
Judgment  entry,  after  setting  out  the  rulings 
of  the  court  upon  tbe  objection  of  the  defend- 
ant going  to  trial,  and  tbe  motion  to  quash 
the  venire,  was  as  follows:  "And  defendant 
being  duly  arraigned  upon  bis  heretofore  plea 
of  not  guilty  of  murder  in  the  1st  degree, 
as  charged  In  tbe  indictment,  thereupon 
comes  a  Jury  of  good  and  lawful  men,  to  wit 
B.  O.  Rentz  and  eleven  others,  who  being 
duly  emi>aneled  and  sworn,  according  to  law, 
upon  their  oaths  do  say,  we,  tbe  Jury  find 
the  defendant  Jim  Stewart,  goll^  of  murder 
In  tbe  1st  degree,  and  sentence  talm  to  deatb 
by  hanging." 

Miller  &  Miller,  for  appellant  Uassey 
Wilson,  Atty.  GeiL,  for  the  State. 
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HARALSON,  J.  Tbe  Indictment  charges 
tbat  defendant  "did  anlawfnlly  and  with 
maUce  aforethought  kill  Will  Mlms,"  etc. 
The  conjunction  "and,"  which  we  Italicize 
for  conrenient  reference,  Is  spelled  oat,  and 
In  tbe  copy  served  on  the  defendant,  tbe 
character,  "&,"  in  place  of  "and"  was  em- 
ployed. That  character  is  an  abbreviation  in 
common  ose  for  "and;"  Is  well  understood 
and  Is  never  mistaken  as  standing  for  any 
other  word  than  "and,"  with  which  It  Is 
identical  in  meaning.  1  Am.  &  Ebig.  Ency. 
of  Law  (2d  Ed.)  97.  There  was  no  ground 
for  quashing  tbe  venire  on  this  account. 

The  fact  tbat  tbe  given  name  of  Dnke, 
one  of  the  regular  Jurors  drawn  tor  tbe  week 
set  for  tbe  trial  of  defendant,  was  written 
Dove,  and  In  tbe  list  served  on  the  defend- 
ant tbe  name  was  written  Dave,  constituted 
DO  ground  for  aaashlng  the  venire.  Tbe 
proof  on  the  trial  of  the  motion  showed  tbat 
there  was  no  Dove  Duke  residing  in  the 
coonty  or  in  Camden  beat,  but  there  was  a 
farmer  in  said  heat  by  the  name  of  Dave 
Duke.  "No  objection  can  be  taken  to  any 
venire  facias  for  a  petit  jury,  except  for 
fraud  In  drawing  or  sammonlng  tbe  jurors," 
the  proTlsIons  of  the  chapter  in  the  Code  in 
reference  to  such  drawing  and  summoning 
being  merely  directory.  Code  1896,  (  4997; 
Baker  v.  State.  122  Ala.  1,  26  South.  194; 
Thompson  v.  State,  122  Ala.  12,  26  Soutb. 
141;  Childress  v.-  State,  122  Ate.  21«  26 
Soutb.  162. 

The  fourth  ground  for  quashing  la  not  true 
In  pt^t  of  fact  Burrell  Dulany  was  drawn, 
it  is  true,  by  tbe  Jury  commissioners,  to  serve 
as  a  Juror  for  the  third  week  of  said  court, 
but  the  return  of  the  sheriff,  Instead  of  show- 
ing tbat  he  was  served  by  him,  as  Is  alleged 
In  the  ground  to  quash,  shows  that  be  was 
"not  found."  and  for  tbat  reason  he  was  not 
ou  the  Jury,  and  his  name  could  not  appear 
on  tbe  list  served  on  tbe  defendant  for  bla 
trial. 

Tbe  fifth  ground,  even  if  meritorious,  was 
not  proved.  Tbe  state  proved  that  there  was 
but  one  Frank  Moore,  Jr.,  in  the  county. 
When  called,  said  Moore  swore  that  he  was 
under  21  years  of  age,  and  the  court  ex- 
cused bim  on  that  account,  as  It  had  the  right 
to  do.  Code  1896,  S  5020.  It  was  not  shown, 
as  alleged  In  tbe  motion,  that  tbe  sheriff 
summoned  another  and  different  Frank 
Moore,  Jr.,  from  the  one  drawn  by  tbe  com- 
missioners. 

The  sixth  ground  was  not  well  founded  in 
fact.  ,  As  shown  by  the  record,  the  venire  in 
the  Etbrldge  case,  set  for  trial  the  same  day, 
—one  Jury  having  been  drawn  under  tbe  local 
statute  for  tbe  trial  of  this  and  that  case,— 
was  not  quashed,  as  assumed  in  the  motion, 
but  an  objection  by  Etbrldge  to  going  to  trial 
on  tbe  ground  tbat  be  bad  not  been  served 
wtth  a  copy  of  tbe  indictment,  was  sustained. 
Tbe  fact  that  tbe  presiding  Judge  at  first  en- 
tered on  bis  docket  that  the  venire  was 
quasbed,  and  the  same  day,  this  entry  was 


changed,  in  order  to  conform  It  to  what  Was 
in  fact  done,  so  as  to  show  tbat  the  defend- 
ant's objection  to  going  to  trial  was  sastalned, 
and  not  tbat  tbe  venire  was  quashed,  was  n» 
ground  for  quashing  the  venire  in  this  case. 
The  court  had  tbe  right  to  correct  a  mistaken 
entry  on  its  docket 

Peter  Quarles,  a  witness  for  the  state,  tes- 
tified that  he  and  defendant  went  to  the 
church  the  night  of  the  killing;  that  about  8 
or  9  o'clock,  that  night  defendant  asked  wit- 
ness If  he  had  seen  Will  Mima,  tbat  he  owed 
him  (defendant)  $S,  and  be  was  going  to  kill 
bim  that  night  or  In  tbe  morning,  and  wit- 
ness told  bim  not  to  do  It  "he  was  too  nice 
a  man."  After  this,  defendant  went  into  tbe 
church  where  deceased  was.  On  the  cross 
tbe  witness  was  asked  by  defendant's  coun- 
sel, "If  you  were  such  a  good  friend  of 
WIU's,  why  did  you  not  go  and  tell  Will, 
Jim  was  going  to  kill  him?"  Tbe  court  sus- 
tained an  objection  to  the  question,  and  In 
this  there  was  no  error.  There  was  no  evi- 
dence to  show  that  the  witness  was  a  good 
friend  to  the  deceased,  nor  was  there  any 
evidence  at  the  time  this  question  was  asked, 
that  be  had  not  told  tbe  deceased  of  tbe 
threat  of  defendant  to  Idll  him,  and  the  ques- 
tion was  bad  in  assuming  both  these  facta. 

The  evidence  for  the  state  tended  to  show, 
that  after  an  altercation  of  words  between 
defendant  and  deceased  about  a  debt  of  $2.25 
that  defendant  claimed  deceased  owed'  him, 
and  after  deceased  paid  tbat  sum  to  defend-  ' 
ant  he  walked  away  from  defendant  to  near 
the  center  of  tbe  church  and  stood  between 
two  benches,  some  12  or  more  feet  from  de- 
fendant, when  the  latter  took  deliberate  aim 
at  and  shot  and  killed  deceased.  The  de- 
fendant introduced  evidence  tending  to  show 
that  when  deceased  was  shot,  he  was  ap- 
proaching defendant  and  was  very  near  to 
him,  when  the  tetter  struck  hfm  with  a  pis- 
tol, which  accidentally  discharged  and  killed 
deceased.  After  the  defendant  closed  the 
examination  of  his  witnesses,  tbe  state  in 
rebuttal  called  three  witnesses  and  asked 
each  of  them,  "If  there  was  any  powder 
bum  on  the  clothes  of  Will  Mlms?"  The 
defendant  objected  on  the  ground  that  it 
"was  not  In  rebuttal  and  called  for  new  mat- 
ter." The  court  overruled  the  objection,  and 
in  this,  it  Is  too  clear  for  argument  that  It 
committed  no  error. 

Charge  1  requested  by  the  state  as  It  ap- 
pears in  tbe  record,  reads  "that  if  the  Jury 
find  from  the  evidence  in  this  case,  beyond 
all  reasonable  doubt  that  the  defendant  in 
Wilcox  county,  Alabama,  and  before  tbe 
finding  of  this  Indictment  purposed  killed 
the  deceased"  etc.  The  word  "purposed"  Is 
plainly  a  self -corrective,  clerical  mistake,  for 
the  word  "pm'posely,"  and  we  will  so  treat 
it  lang  V.  State,  84  Ala.  4.  4  South.  198.  5 
Am.  St  Bep.  324.  Thus  construed,  the 
charge,  and  the  one  following,  numbered  2, 
were  free  from  error,  as  we  have  frequently 
held.  Lang  v.  State,  84  Ala:  1,  4  South.  193,. 
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5  Am.  St  Hep.  324;  WUkliu  T.  State.  96 
Ala.  1,  IS  Sonth.  S12. 

Refused  charge  1  requested  by  defendaDt 
was  properly  refused.  It  predicated  an  ac- 
quittal on  a  part  of  the  erldenca  Winter  t. 
State  (Ala.)  82  South.  126;  Nicholson  t. 
SUte,  U7  Ala.  33,  23  South.  792;  Turner  t. 
State,  124  Ala.  60.  27  South.  272. 

As  an  lustmctlon  on  self-defense,  charge  2 
was  bad.  It  ignored  the  question  of  appar- 
ent danger,  necessity  to  strike  and  the  duty 
to  retreat  Moreover,  If  defendant  was  at 
fault  In  striking  deceased  intentionally  with 
a  pistol,  and  it  accidentally  went  off  and 
killed  deceased,  the  defendant  might  have 
been  found  guilty  of  manslaughter.  Fitz- 
gerald T.  State.  112  Ala.  81.  20  South.  966. 
For  some  of  the  same  reasons  charge  4  was 
properly  refused. 

Charge  3  was  argumentatlTe  and  singled 
out  and  laid  stress  on  a  pc^on  of  the  evi- 
dence. 

It  Is  Insisted  that  the  Judgment  should  be 
reversed  because  the  minute  entry  does  not 
show  that  the  Jury  was  charged  by  the  court 
as  to  the  law  of  the  case.  We  will  pre- 
sume that  the  trial  court  did  Its  duty  in  this 
respect  Washington  t.  States  81  Ala.  85,  1 
South.  18. 

The  verdict  was  sufficient  to  sustain  the 
sentence.   Noles  v.  State,  24  Ala.  672. 

We  find  no  arror  in  the  recoiA  and  Qie 
case  must  be  affirmed. 

Afflnued. 

(U7  AU.  m 

BBOWN  V.  STATB. 
(Supreme  Court  of  Alabama.  June  11,  1903.) 

WITNE8SB8-CR0SS-BXAH INATION— ALLOWINO 
QUESTIONS  PRBVI0U8LT  EXGLUD- 
SD-BRROBS  CDBBD. 

1.  Where,  tm  a  prosecution  tor  gaming,  an 
objection  to  defendant's  cross-examination  of  a 
witness  is  sustained  because  no  aufficieat  ground 
was  laid  to  imueach  the  witness,  and  subsequent- 
ly the  court  allows  the  qaestion  which  was  pre- 
noosly  asked,  such  subsequent  cross-ezamioa- 
tion  cares  any  errw  previotuly  committed  to 
defotdant's  prejudice. 

Appeal  from  City  Ooort  of  Montgomery; 
William  H.  l^raas,  Judge. 

Harry  Brown  was  convicted  of  gaming, 
and  he  appeals.  Affirmed. 

The  state  Introduced  two  witnesses  who 
testified  to  the  defendant  baring  played  at  a 
game  with  dice  at  one  of  the  places  pro- 
hibited by  the  statute  on  or  about  May  15. 
1901.  One  of  these  witnesses  was  named 
Barker.  Upon  the  cross-^aminatlon  of  the 
witness  Barker,  he  was  asked  by  the  de- 
fendant's counsel  the  following  qnestlon: 
"Did  you  not  have  a  conversation  In  which 
you  stated  to  Mr.  Wiley  HiU  at  the  court- 
house door  this  morning  that  you  liad  not 
played,  and  bad  not  seen  the  defendant  play, 
or  bet,  at  any  game  of  cards  or  dice,  since 
yon  were  convicted,  in  the  year  1898?"  The 
wdldtor  objected  to  this  questloa  upon  fbe 


ground  that  no  sufficient  ground  had  been 
laid  to  Impeach  the  witness.  The  court  sus- 
tained the  objection,  and  refused  to  allow 
the  witness  to  answer  the  question,  and  to 
this  ruling  the  defendant  duly  excepted. 
The  defendant  then  asked  the  witness  the 
following  question:  "Did  yon  not  have  a 
conversation  In  which  yon  stated  to  the  de- 
fendant at  flie  courthouse  door  this  morn- 
ing that  yon  bad  not  played,  and  had  not 
seen  the  defendant  play,  or  bet  at  any  game 
of  cards  or  dice,  since  yon  woe  convicted. 
In  the  year  18987"  The  solicitor  objected  to 
this  question  upon  the  same  ground.  The 
court  sustained  the  objection,  and  to  this 
ruling  the  defendant  duly  excepted.  During 
the  further  progress  of  the  trial,  and  before 
the  defendant  bad  rested  his  evidence^  the 
court  made  the  following  statement  to  the 
defendant's  counsel:  "I  believe  I  was  wrong 
on  my  ruling  made  a  while  ago  In  regard  to 
those  predicates.  I  see  Mr.  Wiley  EM  In 
the  courtroom.  I  will  request  him  to  re- 
main hgre.  You  may  call  the  witness  Tom 
Barket,  and  lay  your  predicate."  The  wit- 
ness Barker  was  then  called,  and  asked  by 
the  defendant's  counsel  the  qnestlon  which 
he  had  previously  asked  him  upon  his  cross- 
examination.  To  this  question  the  witness 
answered  as  follows:  "Yes;  I  told  Mr.  Hill 
that;  but  I  overlooked  this  game  I  am  talk- 
ing about  now."  The  bill  of  exceptions  then 
recites:  "Defendant's  counsel,  after  said 
question  and  answer,  did  not  repeat  the  qnes- 
tlon as  to  conversation  with  defendant  as 
set  ont  In  qaestion  above,  and  excepted  ta 
but  dismissed  said  witness  without  laying  ttie 
predicate,  or  offering  to  do  so.  Tbe  deCind- 
ant  then  rested." 

Mossey  WUaon,  Atty.  Gen.,  for  the  State. 

T^SON,  J.  The  subsequent  cross-exami- 
nation by  defendant  of  the  witness  Barker, 
under  the  clrcumstancei  shown  by  the  rec- 
ord, cured  whatever  errors  may  have  there- 
tofore been  committed  by  the  court  to  his 
piejudlce.  It  is  fair  to  presume  that  the  de- 
fendant's failure  to  relay  the  predicate  for 
Impeachment  of  the  wltoess  by  showing  the 
conversation  with  him  at  tbe  door  ot  the 
courthouse  was  attrlbntable  either  to  the  tact 
that  If  the  witness  denied  having  sndi  a 
conversation,  he  conld  not  have  been  con- 
tradicted, or  that  It  was  the  same  conversa- 
tion in  which  he  made  the  statement  to  Mr. 
Hill,  which  was  admitted  by  him  to  be  true. 

There  Is  no  error  In  the  record.  Affirmed. 


017  Ala.  CLT> 
DANJS*t:B  et  at  v.  CREW. 

(Suprme  Court  of  Alabama.  June  16^  1803.) 

BJBOTUBNT  —  DI80I.AIHKR  —  WAimt  —  INNO- 
CBNT  PURCHASBR— UNRBCORDBD  DBBD-MO- 
TICB-INBTRTJCnONS-HARHLKSB  BRROR. 

1.  Where  no  minute  entry  shows  the  Jndc- 
ment  of  the  court  «n  a  donnrrer,  it  cannot  bs 
reviewed. 
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2.  Where,  In  ejectment,  defeodaut  pleadi  the 
conenil  Imie,  he  waivefl  a  dbclahner  filed 
nim  to  the  mme  laad. 

8.  Under  Code,  (  1005,  proriding  that  conTey- 
ancea  of  uncoadltioual  estates  are  roid  as  to 
purchasers  and  jadffment  creditors  having  no 
notice  thereof,  nnless  recorded  within  30  daja 
from  date,  where  a  jodgmeut  creditor  before 
the  recovery  of  his  jodKment  had  no  notice  of 
an  unrecorded  deed  the  debtor,  a  pnrchaser 
of  the  land  at  the  execution  sale  wiU  not  be 
affected  with  notice  given  on  the  day  of  aale. 
as  he  is  entitled  to  the  same  protection  aa  the 
judgment  creditor. 

4.  In  ejectment,  a  general  charge  for  plaintiff 
for  the  «itire  tract  of  laud  la  hannleaa.  where 
plaintiff  claimed  an  nndlvlded  Interest  and  the 
Terdict  was  for  audi  fntereet. 

Appeal  from  Circuit  Court  Barbour  Gotm- 
ty;  A.  A.  Bvans,  Judge. 

Action  by  John  W.  Crew  against  Jere  Dan- 
ner  and  another.  From  a  Jndgment  In  favor 
of  plaintiff,  defendants  api>eal.  Affirmed. 

Ttila  was  a  statntory  action  of  ^ectment, 
broui^t  by  tiie  appellee.  John  W.  Crew, 
agalnct  the  aro^luita,  Jere  Danner  and  Ifatr* 
garet  Danner,  to  recorer  certain  lands  specif- 
ically described  In  the  convlalnt  The  facts 
of  tho  case  necessary  to  an  nnderstandliv  of 
tbe  decl?l<m  on  the  present  appeal  are  anf- 
fl<rtently  stated  hi  the  opinion.  Upon  the  in- 
troduction of  all  Hie  evidence,  tbe  court,  at 
the  reanest  of  the  phtlntUC,  gave  to  the  jury 
the  genoal  affirmative  chiurge  In  bis  behaUL 
rme  defendants  duly  excepted  to  tbe  court's 
giving  of  tbls  charge  and  lUso  excepted  to 
tbe  counts  refusal  to  give  tbe  genenl  tf- 
flrmatlve  charge  requested  by  than.  There 
were  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal,  and  asrigu  as  vnae 
ttie  several  mllngs  of  the  trial  oourt  to  which 
exceptions  were  reserved. 

Williams  &  Williams,  for  appellants.  Geo. 
W.  Peach,  for  appellee. 

HARALSON,  J.  (after  stating  the  facta). 
The  defendant,  J.  M.  Danner,— quoting  the 
langtiage  of  his  disclaimer,— "disclaimed  pos- 
session of  any  of  tbe  land  sued  for  in  this 
action  except  the  dwelling  which  he  occupies 
by  permission  of  his  codefendant  [Margaret 
Danner],  and  about  twelve  acres  of  farm 
land  which  he  rented  In  Feb'y  last  D902], 
from  said  codefendant,  and  which  be  boida 
for  the  present  year  under  a  contract  for  rent 
only."  This  disclaimer  of  possession  of  12 
acres,  flled  on  May  B,  1002,  does  not,  as  ap- 
pears, describe  the  12-acre  trdct  of  land  he 
had  rented,  so  as  to  Identify  it  as  separate 
from  tbe  entire  body  aued  for. 

The  plaintiff  demurred  to  this  disclaimer, 
as  the  bill  of  exceptions  recites,  and  the  de- 
murrer was  sustained.  The  demurrer,  as  Is 
ptated,  was  lost  from  the  die,  aud  it  nowbere 
appears  In  the  transcript.  The  bill  of  excep- 
tions states,  ttiat  the  demurrer  "was  consid- 
ered by  the  judge  presiding,  who  made  tbe 
note  00  the  trial  docket:— 'Demurrer  to  plea 
of  disclaimer  sustained  and  detendanto  ex- 

f  1  See  SiMtxaat.  vol.  IT,  Oaai.  Dig.  |  llfc 


cept"*  No  minute  en^  shows  Uie  judg- 
ment of  the  court  on  tbe  demurrer,  and  there 
is,  therefore  no  jndgment  on  It  to  be  revlew- 
ed.-Ja8per  M.  Co.  v.  O'Rear.  112  Ala.  247,  20 
South.  683.  Moreover,  tbe  defendants  plead- 
ed the  general  Issue,  and  this,  under  our  prac- 
tice, was  a  waiver  of  a  dlsclahuer  ffied  by 
the  defendant  to  the  aame  land.— Alexander 
V.  Wheeler.  69  Ala.  832;  Crosby  v.  Prldgen. 
76  AUi.  886.  Tbe  case  mns^  therefor^  be 
treated  without  reference  to  the  attnnpted 
disclaimer  by  defendant^  Jere  Danner. 

The  plalntlfl  and  dtfendanto  claim  tifle 
fmm  the  same  source,— from  one. Thomas 
Danner.  Margaret  Danner,  one  of  the  de- 
fendants, claimed  by  virtue  <^  her  heirship 
of  said  Thomas,  and  by  deed  from  her  broth* 
er  and  codefendant,  Jere  Danner,  dated  No- 
vember 1,  1901,  and  Hied  for  record  and  re* 
corded  S^tember  4,  1902;  and  tbe  plaintiff, 
J.  W.  Crew,  as  a  purchaser  of  tbe  property. 
<m  tbe  17th  February,  1002,  levied  on  and 
Mid  as  tbe  property  of  Jere  Danner.  In  tbls 
connection  fbe  plaintiff's  proof  showed  with- 
out conflict,  that  one  LIge  Oachet  Instituted  an 
action  in  ejectment  In  the  circuit  court  of 
Barbour  county  against  the  defendant,  Jere 
Danner,  for  the  recovery  of  40  acrra  of  land,— 
not  here  sued  for,— In  which  action  on  tbe  6th 
of  November,  1001,  the  plaintiff  therein  recov-  . 
ered  a  judgment  for  the  land  there  sued  for,to- 
getber  with  (17.60  as  damages,  and  coats  of 
suit  amounting  to  $157.40.  The  land  was  deliv- 
ered to  tbe  said  Oadiet,  on  the  7th  January, 
1002,  under  a  writ  of  possession.  An  execu- 
tion was  Issued  on  this  judgment,  on  tbe  13th 
December,  1001,  and  was- levied  on  the  land 
In  suit,  on  the  lOtb  of  January,  JSOZ,  and  the 
land,  after  an  advertisement,  was  sold  by 
the  sheriff  under  said  execution  of  the  17th 
FebmaiT,  1002.  at  which  sale  the  plaintiff, 
John  W.  Crew,  became  tbe  purchaser,  at  and 
for  the  sum  of  96(^  and  the  sheriff  executed 
and  delivered  to  hfan  a  deed  to  said  lands, 
which  deed  was  offered  In  evidence. 

The  defendants  Introduced  evidence  trad- 
ing to  8jiow  that  tbe  plaintiff,  a  short  time 
after  tbe  execution  and  delivery  of  the  said 
deed  from  defendant,  Jere  Danner,  to  his  co- 
defendant,  Margaret  Danner,— of  date  the  let 
November  1001,— and  before  the  term  of  the 
court  at  wblcb  the  said  case  of  Gachet  v. 
Jere  Danner  was  tried  and  judgment  render- 
ed for  plalntU^  knew  or  was  informed  of 
the  execution  of  said  deed  from  Jere  to  Mar- 
garet Danner.  Tbe  contention  of  tbe  de- 
fendant Mai^ret  Danner  is,  that  the  plain- 
tiff purchased  at  ^ald  necntlon  sale,  with 
notice  of  defendant's  deed  and  Is  not  entitled 
to  protection  as  a  bona  flde  purchaser  against 
her  title. 

There  was  no  change  of  possession  of  the 
land,  and  there  Is  no  pretense  that  Lige  Ca- 
che^ the  jndgment  creditor  of  Jere  Danner, 
imd  any  notice  either  actual  or  conatmctlve 
of  the  said  deed  of  said  Jere  to  Margaret 
Danner,  until  the  day  of  sale  of  said  lands 
nndw  said  execution.  /^^^^I^ 
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Section  1006  of  the  Code  prorldes,  tiiat  con- 
vejauces  of  nncondltJoiul  eatatei  an  Told 
as  to  purcbasera  for  a  valuable  conaldera- 
tUm,  mortgagee!  and  jndgmrait  creditors, 
tuTlng  no  notice  tliereof,  unless  recorded 
-within  thirty  d^  fn>m  tbelr  date.  In  eou- 
Btmctlon  of  this  statnte,  It  has  been  uniform- 
ly held,  Oiat  If  a  Uen  attaches  la  favor  of  a 
Judgment  creditor,  before  notice  of  a  deed 
dnly  recorded,  the  purcliasra  Is  protected, 
although  he  may  hare  had  notice  of  the  deed 
at  the  time  of  his  purchase.— De  Vaidell  t. 
Hamilton,  27  Ala.  106;  Fash  t.  Bavesles,  82 
Ala.. 461,  It  was  said  In  Jones  t.  latbam, 
TO  Ala.  106:  **When  a  sale  Is  made  under  ex- 
ecution, the  Uen  of  which  had  attached  be- 
fore notice,  actual  or  constmctlTe,  the  pur- 
chaser, although  haTlng  notice  at  the  time 
of  the  purchase,  will  acquire  a  good  title." 
If  the  Judgment  creditor,  Gachet,  before  the 
recovery  of  his  judgment  bad  no  notice  of 
said  deed,  the  plalntlfl  as  purchaser  would 
not  be  BfFected  with  notice,  although  notice 
of  the  deed  was  given  on  the  day  of  sale. 
As  to  notice,  the  pnr^ser  stands  In  the 
shoes  of  the  Judgment  creditor,  entitled  to 
the  same  protectton.--T^nnston  v.  Hodges,  102 
Ala.  S04,  16  South.  62S;  Wood  v.  Idke,  62 
Ala.  483;  Orlffln  v.  Hall,  115  Ala.  647,  048,  22 
South.  166;  Id.,  128  Ala.  288,  28  Sooth.  788; 
Hall  V.  Griffin,  118  Ala.  214,  24  South.  27. 

The  court  gave  the  general  charge  In  favor 
of  the  plaintiff  for  the  recovery  of  the  entire 
tract  of  land  sued  for.  There  was  no  pre- 
tense that  plaintiff  was  entitled  to  recover 
any  more  than  Jere  Danner's  undMded  Inter- 
est therein.  The  Jury  rendered  a  verdict  for 
blm  for  such  an  Interest  If  the  charge  was 
erroneous,  ft  was  error  without  Injury,  since 
there  was  no  greater  recovery  than  for  the 
undivided  halt  Interest  of  lete  Danner. 

Affirmed. 


(1ST  Ala.  83B) 

WALLAGB  V.  BOOOAN. 

<Snpreme  Court  of  Alabama.  Juiie  16,  1803.) 

BANKHnPTCT— FRAVDULBNT  SALES— SBIZDRI 
OF  OOODB-LIABIUTT  OF  VENDEB 
—BURDEN  OF  PROOF. 

1.  Where  a  bankmpt  conveyed  a  stock  of 
goods  to  defendant,  from  which  she  Bold  rarions 
nmounta  in  dne  course  of  business,  and  which 
etie  replenished  with  new  goods  purchased,  and 
the  bankrupt's  trustee  seized  the  stock  after  his 
appointment,  and  Bold  the  same  as  a  part  of  the 
bankrupt's  estate,  he  was  not  entitled  to  re- 
fprer  from  defendant  for  the  goods  BfAA  by 
her  in  the  absence  of  proof  of  the  difference  in 
vnlae  of  the  stock  received  by  defendant  and 
the  goods  seized. 

Appeal  from  Chancery  Court,  Jefferson 
County;  John  G.  Carmlctaael,  Chancellor. 

Bill  by  John  H.  Wallace,  as  trustee  In  bank- 
ruptcy of  the  estate  of  one  Thornton,  against 
Anna  S.  Boggan.  From  a  Judgment  In  favw 
of  defendant,  plaintiff  appeals.  Affirmed. 

Chas.  B.  PoweU,  for  appellant  London  ft 
London,  for  appellee. 


DOWDBLL,  J.  The  bill  here  was  filed  by 
tile  appellant  John  H.  Wallace,  as  trustee 
In  bankmptey  of  the  estate  of  one  Thornton, 
who  had  been  adJndged  a  bankrupt  and  for 
the  purpose  of  recovering  from  the  appellee 
the  proceeds  of  certain  goods,  wares,  and 
merchandise,  which,  as  alleged  In  the  bill, 
bad  been  transferred  to  her  by  said  Thora- 
ton  In  violation  of  certain  provisions  of  the 
bankrupt  act  of  1888.  A'swom  answer  was 
filed  by  the  respondent  (appellee  here).  In 
which  the  material  allegations  of  the  bill 
were  denied.  The  cause  was  heard  on  the 
pleadings  and  proof  upon  a  submlaston  for 
final  decree,  and  a  decree  was  rendered  de- 
nying complainant  relief  and  dismissing  the 
bUl. 

The  real  purpose  of  the  bill,  as  shown  by 
the  facte  steted,  Is  not  to  recover  from  the 
appellee  the  goods  conveyed  to  her  by  Thorn- 
ton, tor  those  goods,  so  far  as  fhsy  remained 
In  a:lstence,  had  already  been  seized  and 
sold  by  the  trustee,  but  It  im  sought  to  recov- 
ex  the  value  of  the  goods  conveyed  by  Tlujm- 
ton  to  appellee,  and  by  her  converted  Into 
money  or  used,  and  not  r^laced  In  the  store 
by  other  goods;  or,  In  other  words,  the  differ- 
ence In  value  between  the  goods  alleged  to 
have  been  conveyed  1^  said  Thornton  to  ap- 
pellee, and  the  goods  setsed  and  sold  by  the 
trustee.  The  bUI  alleges  that  the  goods  con- 
veyed were  of  the  value  of  91,000,  and  that 
the  at^ellee  had  sold  and  disposed  of  all 
of  them  except  about  $200  worth,  and  tn 
another  paragraph  avers  that  she  had  Mid 
abont  $1,200  worth.  It  Is  plain  that  no  re* 
covery  conld  be  had  for  tbe  value  of  the 
goods  selaed  and  sold  by  the  tmstee.  It  wu 
only  tta  the  difference  In  value  between 
goods  sold  and  conveyed  by  Thornton  and 
those  seised  and  sold  by  the  trustee  tliat  a 
recovery  could  possibly  be  bad.  And  the 
burden  of  proof  was  on  tbe  complainant  to 
show  this  alleged  difference  In  valuew  Tbe 
evidence  shows  that  tbe  goods  sold  by 
Thornton  to  appellee  consisted  ot  a  BmaB 
stock  at  family  grocerlea,  and  that  after  the 
purchase  the  aiipellee  continued  tbe  boal- 
ness.  and  from  time  to  time,  as  she  sold  the 
goods,  she  r^Ienlsbed  tbe  stock  with  pnr- 
chases  of  fnsh  goods;  and  this  continued  un- 
til the  trustee  In  bankmptey,  the  appellant 
bere^  under  an  order  of  the  bankrupt  court, 
seized  and  took  possession  of  the  sto^ 
which  he  aftwwarda  sold.  We  have  carefnl- 
ly  considered  all  of  the  evidence,  ai^  It 
would  serve  no  pu^)ose  to  attonpt  a  re- 
hearsal of  It  or  to  make  any  detailed  state- 
ment of  the  facte  which  It  tends  to  eetab- 
llsh;  and  our  concluslcm  la  tiiat  the  bnrden 
of  proof,  which  rested  on  the  complainant, 
has  not  been  met  The  evidence  we  think, 
clearly  affords  a  Just  and  reasonable  Infers 
ence  that  tbe  goods  seized  were  equal  tn  val 
ne  to  the  goods  sold  and  emveyed  by  Thorn- 
ton to  appellee,  and  we  concur  wltb  Hie 
chan(»llor  In  the  decree  rendered.  The  view 
we  have  taken  and  the  omeh^tfiiii.  jq^^ed 
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renders  It  unneceBaary  to  coDBider  other  ques- 
tlons  raised  on  the  record  calling  for  a  cod- 
structloB  of  certain  sections  of  the  bankrupt 
act  relating  to  conveyances  made  by  one  wbo 
Is  afterwards  adjudged  a  bankrupt. 

The  decree  of  the  chancery  conrt  will  be 
affirmed. 


(137  Ala.  473) 

MOSES  et  al.  t.  BEVEBLT  et  aL 

(Supreme  Conrt  of  Alabama.  June  16,  1903.) 

BROKERS  -  COHHtSSIONS  —  PLBADINO  —  OOM- 
PLAINT-8UFFICISINDT— LIABILITY  FOR 
COMMISSIONS— VARIANCE. 

1.  Special  counts  in  a  comi>laiut,  baqed  ,oo  a 
claim  b;  plaintiff  to  commissions  earaed  in 
negotiating  a  sale  by  a  third  person  to  defend- 
ant of  certain  turpentine  rights,  Juld  snffleient 
as  against  demuiTcr. 

2.  Where  plaintiff  acted  for  a  third  person  in 
making  a  sale  of  the  lattcr's  propertr  to  de- 
fendant, whose  promise  was  only  to  pay  the 
price  of  the  property  sold,  plaintifF  could  not 
recover  from  defendant  commiBSions  for  making 
the  sale,  on  the  theory  that  such  commissioDS 
were  due  for  services  rendered  him,  though  it 
might  be  found  that  the  price  of  the  property 
was  so  fixed  as  to  include  the  commissions, 
which  were  to  be  paid  directly  to  plaintiff. 

3.  Ckiunts  in  a  complaint  alleged  that  plaintiff 
acted  for  a  third  person  in  the  sale  to  defend- 
ant of  torpentine  rights  belonging  to  the  third 
person;  that  the  rights  sold  extended  to  the 
trees  comprised  in  about  60,000  acres;  that  the 
considerauon  promised  by  defendant  was  a  net 
price  per  acre  to  be  paid  to  the  third  person, 
and  commissi ons  to  be  paid  to  plaintiff.  The 
evidence  showed  that  what  was  actually  sold 
was  the  third  person's  turpentine  rights  then 
owned  within  a  described  .territory,  said  to  con- 
tain 60,000  acree^  leas  8,000  acres  reserved, 
together  with  such  turpentine  rii^ts  within  that 
territory  as  might  be  acquired  by  the  third  per- 
son withtn  a' fixed  period.  The  rights  so  owned 
and  sold,  inclnding  subsequent  acqoisiticms,  did 
not  extend  to  lands  exceeding  80.000  acres. 
Held,  a  fatal  variance  between  the  allegattoos 
and  proof. 

4.  Where  plaintiff  acted  for  a  third  person  in 
making  a  sale  of  the  latter's  property  to  de- 
fendant, whose  promise  was  only  to  pay  the 

Erice  of  the  property  sold,  no  inference  could 
s  drawn  that  there  was  an  express  or  implied 
agreement  on  defendant's  part  to  pay  plamtifl 
a  definite  sum  as  commlssiou  for  making  the 
ttle;  and  plaintiff  could  not  recover  such  com- 
mission in  an  action  on  an  account  stated, 
though  it  might  be  found  from  the  evidence  tbat 
the  price  of  the  pn^rty  was  fixed  so  as  to  in- 
clude plaintiff's  commission,  which  was  to  be 
paid  directly  to  plaintiff. 

Appeal  from  Circuit  Court  Mobile  County; 
Wm.  6.  Anderson,  Judge. 

Action  by  Benton  H.  Beverly  and  another, 
doing  business  under  the  firm  name  of  Bev- 
erly &  Gaines,  against  A.  M.  Moses  and  an- 
other, doing  business  under  tbe  firm  name 
of  A.  M.  Moses  &  Go.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.  Reversed. 

Tbe  complaint,  as  amended,  contained  six 
coasts.  In  tbe  first  count  the  complaint 
sought  to  recover  $6,250  on  an  account  stat- 
ed between  tbe  plaintlfiCs  and  the  defendants 
un  October  14,  X899.  In  the  second  count 
the  plaintiffs  sought  to  recover  the  same 
amount  for  work  and  labor  done  by  the  plain- 
tins  for  the  defendants  on  October  14,  1899, 


at  tbelr  request  The  third  count  was  la 
words  and  figures  as  follows:  "Third.  The 
plaintiffs  claim  of  the  defendants  the  fur- 
ther sum  of  six  thousand,  two  hundred  and 
fifty  dollars  ($6,250),  for  that  whfireas,  hereto- 
fore, to  wit,  on  the  14th  day  of  October, 
1899,  the  plaintiffs,  who  were  doing  business 
as  brokers  in  the  city  of  Mobile,  were  em- 
ployed by  C.  W.  Zimmerman  and  0.  W.  Zim- 
merman &  Co.  to  negotiate  tbe  sale  or  lease 
of  the  right  to  use  the  standing  pine  timber 
on  a  large  body  of  land,  to  wit  fifty  thou- 
sand (50,000)  acres,  situated  In  Clarke  coun- 
ty, Alabama,  said  standing  pine  timber  to  be 
used  for  turpentine  purposes;  it  being  agreed 
and  understood  between  said  plaintiffs  and 
said  C.  W.  Zimmerman  and  0.  W.  Zimmerman 
&  Oo.  that,  should  the  sale  or  lease  of  the  right 
to  use  said  standing  pine  timber  for  the  pur- 
pose aforesaid  be  negotiated  by  plaintiffs, 
such  sale  or  lease  should  be  upon  such  terms 
as  would  yield  to  said  0.  W.  Zimmerman  and 
C.  W.  Zimmerman  &  Oo.  a  net  sum  of  one  and 
3s/ioo  dollars  (fl.25)  per  acre,  and  that 
plaintiffs  should  stipulate  in  said  contract 
of  lease  or  purchase  that  the  purchaser  or 
lessee  thereof  should  pay  to  the  plaintiffs  tbe 
commission  or  commissions  charged  by  plain- 
tiffs for  conducting  said  negotiation;  and 
plalntUts  allege  that  In  pursuance  of  the 
terms  of  said  agreement  with  said  C  W. 
Zlmmennan  and  C.  W.  Zimmerman  &  Co., 
they  agreed  and  contracted  with  said  defend- 
ants for  the  purchase  or  lease  of  said  timber 
for  tbe  purpose  aforfflald,  comprising  about 
fifty  thousand  (50,000)  acres,  and  that  In 
consideration  of  said  agreement  and  contract 
said  defendants  promised  and  agreed  to  pay 
to  plaintiffs  the  sum  of  six  thousand  two 
hundred  and  fifty  dollars  ($6,250)  aforesaid; 
and  plaintiffs  further  allege  tbat  said  C.  W. 
Zimmerman  an^  O.  W.  Zimmerman  &  Co- 
in ratification  and  confirmation  of  the  agree- 
ment and  contract  previously  made  by  plain- 
tiffs with  defendants,  executed  and  deliv- 
ered to  defendants  satisfactory  contracts  and 
agreements,  and  conveyances  of  the  right  to 
use  said  timber  for  tbe  purpose  aforesaid, 
and  in  accordance  with  the  terms  of  the 
agreement  previously  made  by  plaintiffs  with 
defendants.  Wherefore  said  defendants  be- 
came and  are  liable  to  pay  the  plalntUts  the 
aforesaid  sum  of  six  thousand  two  hundred 
and  fifty  dollars  ($6,250).  All  of  which  said 
sums  of  money,  with  interest  thereon,  are 
still  due  and  unpaid."  Tbe  fourth  and  fifth 
counts  contained  substantially  tbe  same  aver- 
ments as  the  third  count  except  tbat  it 
shows  that  a  part  of  the  timber  was  to  be 
used  one.  and  two  years,  and  tbe  remainder 
three  years,  and  that  as  to  the  timber  which 
was  to  be  used  one  and  two  years,  the  price 
to  be  paid  to  Zimmerman  and  Zimmerman 
&  Do.  was  50  cents  and  $1  per  acre,  re- 
spectively, and  tbat  the  commission  which 
the  plaintiffs  were  te  be  paid,  and  which  the 
defendants  agreed  to  pay  to  them,  was  12 
cents  per  acre.  The  sixth  count  was  in  words 
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and  fig:ureB  as  follows:  "(6)  Plalnttffa  claim 
of  the  defendants  the  further  sum  of  six  thon- 
sand  and  two  huudred  and  fifty  ($6,250)  dol- 
lars, for  that  whereas  heretofore,  to  wit,  on 
the  14th  day  of  October,  1899,  plaintJiTs,  who 
were  real  estate  and  timber  brokers  doing 
business  In  the  city  of  Mobile,  engaged  with 
C  W.  Zimmerman  and  C.  W.  Zimmerman  & 
Co.  to  negotiate  the  sale  of  the  right  to  work 
for  turpentine  the  timber  owned  or  controll- 
ed by  said  Zimmerman  and  Zimmerman  A 
Co.  upon  lands  In  Clarke  coimty,  in  the  state 
of  Alabama,  within  the  following  described 
territory,  to  wit:  [Here  follows  description 
of  land.}  It  being  understood  and  agreed  be- 
tween plalntlfCs  and  said  Zimmerman  and 
Zimmerman  &  Co.  that  plaintiffs  should  stip- 
ulate, in  any  agreement  to  sell  said  rights 
to  use  said  timber  owned  or  controlled  or  to 
be  acquired  In  the  aforesaid  territory,  that 
the  purchaser  thereof  should  pay  the  com- 
mission or  compensation  charged  by  plain- 
tiffs for  conducting  said  negotiations,  and 
for  bringing  about  said  sale  of  said  rights  to 
work  said  timber  for  turpentine  purposes; 
and  plaintiffs  allege  that  in  pursuance  of  said 
agreement  they  contracted  with  said  defend- 
ants for  the  sale  to  defendants  by  said  Zim- 
merman and  Zimmerman  &  Oo.  of  the  right 
to  use  said  timber  as  aforesaid,  and  defend- 
ants agreed  and  obligated  themselves  to  pay 
to  plaintiffs  the  sum  of  six  thousand  two  hun- 
dred and  fifty  ($6,2S0)  dollars  in  considera- 
tion of  the  serrlces  and  labor  done  and  per- 
formed by  plaintiffs  In  bringing  abont  said 
sale,  and  agreed  to  pay  said  amount  upon  the 
execution  of  a  satisfactory  conveyance  by 
said  Zimmerman  and  Zimmerman  &  Co.  of 
said  rights  aforesaid  to  defendants.  And 
plaintiffs  further  allege  that  said  Zimmerman 
and  Zimmerman  &  Co.,  in  ratification  and 
confirmation  of  the  acts  of  plaintiffs,  and  at 
the  instance  and  request  of  plalntlfCs,  did 
on  the  14th  day  of  October,  1899,  execute 
and  deliver  to  defendants  a  satisfactory  con- 
veyance of  the  right  to  work  said  timber  for 
the  purposes  aforesaid,  then  owned  or  con- 
trolled in  said  territory  by  said  Zimmerman 
and  Zimmerman  &  Co.,  and  also  an  obliga- 
tion to  sell  to  said  defendants  all  of  the 
rights  to  work  the  timber  for  turpentine 
purposes  subsequently  to  be  acquired  in  the 
aforesaid  territory,  which  said  conveyance 
and  contract  was  accepted  by  said  defend- 
ants. Wherefore  defendants  became  and  are 
liable  to  pay  to  plaintiffs  the  aforesaid  snm 
of  six  thousand  two  hundred  and  fifty  ($6,- 
iSO)  dollars,  with  Interest  thereon,  which 
said  sum,  with  Interest  thereon,  is  dne  and 
unpaid."  To  the  third,  fourth,  fifth,  and 
sixth  counts  the  defendants  demurred  upon 
the  following  grounds:  "(1)  Each  of  the  said 
counts  falls  to  show  that  O.  W.  Zimmerman 
and  C.  W.  Zimmerman  &  Co.  had  any  right 
to  sell  or  lease  the  standing  pine  timber 
mentioned  In  said  counts  for  any  pu.*pose. 
(2)  Each  of  the  said  counts  fails  to  aver  or 
show  that  defendants  acquired  any  right  or 


property  mider  the  contract  allied  therein. 
(3)  Each  of  the  said  counts  fails  to  show  that 
there  was  any  consideration  for  the  promise 
to  pay  therein  alleged  to  have  been  made  by 
the  defendants.  (4)  Each  of  said  connta  falls 
to. show  that  a  sale  was  actually  made  to 
the  said  defendants  by  the  said  C.  W.  Zim- 
merman and  C.  W.  Zimmerman  &  Co.,  and 
falls  to  aver  the  passing  of  any  title  or  right 
to  the  said  defendants  pursuant  to  the  con- 
tract alleged  In  said  count  to  have  been  made 
between  the  plaintiffs  and  the  defendants. 
(5)  Each  of  the  said  counts  falls  to  show  with 
Bofflcient  certainty  the  description  of  the 
land^  upon  which  it  Is  averred  that  defend- 
ants bought  the  right  to  work  the  timber  for 
turpentine.  (6)  Each  of  the  said  counts  falls 
to  aver  with  sufflelent  certainty  the  number 
of  acres  embraced  in  the  contract  alleged 
to  have  been  made  by  plalntUfs  with  de- 
fendants, and  the  number  of  acres  embraced 
In  the  contract  and  conveyance  made  by  Cv 
W.  Zimmerman  and  O.  W.  Zimmerman  & 
Co.  with  and  to  defendants."  These  demnr- 
rers  were  oven-uled.  The  defendants  then 
pleaded  the  general  Issue  and  several  special 
pleas.  The  demurrers  to  the  special  pleas 
were  sustained.  Under  the  opinion  on  ^e 
present  appeal.  It  Is  unnecessary  to  set  out 
these  pleas  and  the  demurrers.  The  facts  of 
the  case  are  snfflclently  stated  In  the  opin- 
ion. 

SteTcns  A  Lyons,  fiff  appellants.  Mcintosh 
&  Rich,  for  appellees. 

BHARFE,  J.  In  the  complaint  there  are 
six  counts,  the  first  being  on  an  acconnt  stat- 
ed; the  second,  for  work  and  labor  done;  and 
the  four  last  each  declare  specially  as  for 
the  breach  of  a  contract  to  pay  plaintiffs 
money  representing  commissions  accruing 
to  them  from  the  negotiation  by  them  of  a 
sale  by  0.  W.  Zimmerman  and  0.  W.  Zim- 
merman &  Co.  to  defendants  of  rights  to 
take  turpentine  from  pine  trees  standing  on 
lands  situated  in  Clarke  county.  According 
to  the  averments  of  the  third,  fourth,  and 
fifth  counts,  plaintiffs  acted  In  the  transac- 
tion by  the  employment  of  and  In  behalf  of 
the  vendors.  C.  W.  Zimmerman  and  O.  W. 
Zimmerman  &  Co.,  and  the  turpentine  rights 
sold  extended  to  the  trees  comprised  In  about 
50,000  acres  of  land,  and  the  consideration 
promised  by  the  defendants  was  a  net 
price  per  acre  to  be  paid  to  the  vendors,  and 
commissions  to  be  paid  to  the  plaintiffs, 
which  commissions  were,  according  to  the 
third  count,  $6,250,  and,  according  to  the 
fourth  and  fifth  counts,  12%  cents  per  acre. 
Each  of  these  three  counte  avers  that  the 
vendors  conveyed  the  turpentine  rights  In 
accordance  with  the  agreement  between 
plaintiffs  and  defendants.  The  sixth  count 
declares  on  a  contract  In  terms  differing  in 
several  respects  from  those  described  In  the 
other  three  special  counts,  and  whereby  It  Is 
averred,  among  other  things,  that  "defend- 
ants i^reed  and  obligated  theiQa^es  to  pay 
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to  iiIalntUEB  the  sum  of  six  tbovisaiul  two  him> 
dred  and  fifty  dollars  (10,280)  In  consldraa- 
tlon  of  serrlcsee  and  labor  performed  by 
plaintiffs  In  bringing  about  said  sale,  and 
agreed  to  pay  said  amount  on  flie  execution 
of  a  satisfactory  conveyance  1^  said  fflm- 
merman  and  Zimmerman  &  Go,  of  tbe  rights 
affwesald  to  defendants."  These  spedal 
counts  each  allege  with  deflnitenesB  a  con- 
tract between  xdalntlffs  and  defmdants,  and 
a  pofotmance  of  what  was  to  be  done  to  en- 
title the  former  to  Its  benefits,  and  a  bieadk 
of  contract  on  tbe  part  of  defendants. 
They  were  not  subject  to  tbe  demurrers. 

But  we  are  of  opinion  that  neither  count 
of  tlie  complaint  was  sustained  1^  any  ten* 
dencT  of  the  evidence,  conaldered  as  a  whole, 
and  that  therefore  the  trial  ooort  weed  not 
only  in  giving  the  general  affirmative  chaigtt 
for  the  plaintiffs,  but  In  refusing  tbe  opposltv 
(duuge  requested  by  defendants.  There  Is  no 
erldraee  from  wUch  it  could  be  Inferred  t&t 
plaintiffs-  ha-re  acted  for  or  under  the  em^ 
ployment  of  defendants.  All  the  evidence  on 
tbe  subject  shows  Vas^  acted  for  G.  W.  Zbn- 
mnman  and  O.  W.  Zimmerman  &  Oo.  in 
making  the  sale,  and  defendants^  promtee 
was  <mly  to  pay  the  price  of  the  lands,  tliongh 
it  might  be  found  from  the  evidence  that  the 
price  was  so  fixed  as  to  include  plalntUBi' 
commissions,  and  It  may  have  been  under- 
stood that  payment  of  so  much  of  tiie  price 
as  would  be  sufficient  to  cover  commission 
tfiould  be  made  directly  to  ptalntlflb.  Hence 
the  failure  of  the  evidence  to  support  the 
second  and  sixth  counts,  botb  of  which  go 
upon  the  theory  that  plalntlffa'  demand  Is  for 
a  sum  due  In  consideration  of  services  ren- 
d^ed  defendants.  Hie  third,  fourth,  and 
fifth  counts,  respectively,  fan  of  support  for 
the  reason  that  tbe  evidence,  IncluiUng  the 
deed  from  0.  W.  Zimmerman  and  C.  W.  Zim- 
merman ft  Oo.  to  defendants  In  pursuance  of 
th^  purchase  shows  that  what  was  in  ftict 
sold  the  defendants  was  not,  as  alleged,  the 
right  to  work  for  turpentine  the  timber  on 
lands  comprising  about  50,000  acree^  but  was 
merely  all  r^^ta  of  that  character  which  C. 
W.  SSmmraman  and  0.  W.  fflmmerman  ft 
Co.,  or  either  of  them,  had  in  the  tlmbor 
owned  or  controlled  by  th«n,  or  eltber  6f 
them.  In  hmds  situated  within  a  certain  de- 
scribed  torittoy,  said  in  the  conveyance  to 
contain  about  60,000  acres,  less  8,000  acres 
rraerved,  together  with  such  turpentine  rights 
as  might  be  acquired  by  the  vendors  within 
lliat  territory  within  a  fixed  period;  and  it 
vras  farther  shown,  wltiiont  ^qinte,  that  the 
rights  which  were  In  fact  so  owned,  controll- 
ed, and  sold,  including  sll  subsequent  acqulsl- 
tlons,  did  not  extend  to  hinds  In  excess  of  36,- 
000  acres.  A  general  rule  applying  to  a<s 
tlons  on  special  contracts  generally,  and  ap- 
plicable  hfive,  Is  that,  to  entitle  the  plaintiff 
to  recover,  the  contract  must  be  proved  sub- 
stantially as  alleged.  "A  variance  in  any  ma- 
terial matter  of  Aeactiption  Is  fatal  to  the 
right  of  recovery.*'  Montgomery,  etc.,  B.  Oo. 


T.  Culver.  76  Ala.  S8T,  81  Am.  Hep.  483;  A. 
G.  &  B.  Oo.  V.  Ht  Vernon  Co.,  H  Ala.  173,  4 
South.  866. 

The  evidence  Is  not  such  as  could  afford  a 
eonclurion  or  infermce  that  there  was  any 
agreement,  express  or  implied,  on  tbe  part 
of  the  defendants  to  pay  plaintiffs  a  definite 
sum  on  account  of  the  nle  which  was  actul- 
ly  negotiated,  and  for  that  reason,  if  for  no 
other,  no  rii^t  to  recovor  as  vsfva  tba  flnt 
count  wm.»  diown. 

The  case,  as  now  presented,  does  not  seem 
to  require  flie  aarignments  of  error  to  be  more 
spedflcaUy  passed  on.  Tbe  Judgment  ulU  be 
reversed  and  the  cause  remanded. 


OST  Ala.  SSL) 
JOWEBS  et  nx.  V.  BBOWN  BB08. 
(Supreme  Court  ct  Alabama.  June  18,  1908.) 

HORTOAOBS  —  PATUBNT  —  SATISFACTION  OV 
BBCORD— FAILURE  TO  ENTER— PBNALTT 
-REQUEST— SUPPICIBNCY. 

1.  Under  Code  1806,  |  1066,  providing  that, 
If  a  mortgage  which  is  od  record  has  been  fully 
paid,  the  mortgagee  mofft,  ou  request,  enter 
the  fact  of  payment  oa  tbe  margin  of  the  rec- 
ord, and  that  if,  within  two  months,  he  fails 
to  make  sach  entry,  he  forfdts  to  the  party 
making  tbe  request  9200,  etc.,  a  request  by  one 
of  two  joint  mortgagors  is  fnsofflaent,  in  tlie 
absence  of  proof  of  tbe  knowledge  and  assent 
of  the  mortgagor  not  signing  It. 

2.  The  fact  tliat  the  mortgagor  who  did  not 
sign  was  the  wife  of  the  mortgagw  who  drew 
ap  the  request  and  signed  the  names  of  both 
thereto  Is  not  sufficient  to  prove  that  the  re- 
quest waa  made  with  her  knowledge  and  con- 
sent, 

3.  Uniting  Iq  a  joint  actitm  for  tbe  penalty 
cannot  operate  as  a  ratification,  entitling  the 
mortgagors  to  sue. 

Appeal  from  Circuit  Ooort,  Clarke  Ooun^; 
John  C-  Anderson,  Judge. 

Action  by  J.  M.  Jowers  and  wife  against 
Brown  Bros.  From  a  judgment  tax  defend- 
ants,  plaintiffs  appeal.  Affirmed. 

Tbe  plaintiffs  separately  excepted  to  the 
courVs  refusal  to  give  at  their  request  tbe 
general  affirmative  charge  In  fhetr  favor. 
They  also  excepted  to  the  court's  giving  at 
the  request  of  the  defendants  ttw  general 
afflrmatlTe  charge  In  their  beholt. 

F.  E.  Foole,  for  appellants.   Lackland  ft 
Wilson,  for  appellees. 

DOWDELL,  J.  The  appellants,  J.  M.  Jew- 
era  and  Effle  A.  Jowers,  sued  the  defend- 
ants to  recover  a  penalty,  under  the  statute 
(Code  1806,  i  1066),  for  an  alleged  failure  to 
enter  satisfaction  on  the  margin  of  the  record 
by  them,  as  mortgagees,  of  a  mortgage  ex- 
ecuted to  them  by  the  plalntUTs,  after  re- 
quest in  writing  to  do  so.  In  Jarratt  v.  Mc- 
Cabe,  75  Ala.  325,  it  was  said:  "The  statute 
giving  the  penalty  Is  obviously  penal  in  its 
nature,  and  must  be  strictly  construed.  It 
cannot  be  extended  by  ImpllcaUon.  Tbe  re- 
quest to  enter  satisfaction  must,  for  this 
reason,  be  made  by  all  the  Interested  par- 

tl.  BMMortsiCM^  tdL  m.  Cnt  Dia/TtM.  ^^I^ 
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ties— by  both  of  the  mortgagors,  and  not  by 
one  of  tliem  alone  in  bis  own  name.  This 
la  the  letter  of  the  statute,  and  comports, 
also,  with  Its  policy  and  spirit.  The  right  to 
stte  for  the  penalty  Is  a  Joint  one,  given  to 
both  of  the  mortgagors,  who  are  required  to 
Join  in  an  action  for  Its  recoveiy.  •  •  • 
No  one  could  be  r^rded  as  a  "par^  ag- 
grieved,' within  the  meaning  of  the  statute, 
unless  he  had  himself  made  the  request,  and 
there  had  been  an  unlawful  neglect  of  the 
mortgagee  to  comply  with  It."  In  that  case, 
as  In  this,  there  were  two  mortgagors.  The 
request  in  writing  was  by  one  of  the  mort-. 
gagors,  and  the  action  for  the  penalty  was 
brought  In  the  name  of  both.  Here  the  re- 
quest In  writing  was  written  by  J.  M.  Jow- 
ers,  who  signed  his  own  name  and  that  of 
the  other  mortgagor,  and  delivered  It  to  one 
Dtmn,  to  be  by  him  delivered  to  the  defend- 
ants.  There  is  no  proof  that  this  was  done 
with  the  knowledge  and  assent  of  the  mort- 
gagor who  did  not  sign  the  written  request 
The  mere  fact  that  the  mortgagor  who  did 
not  sign  was  the  wife  of  the  mortgagor  who 
drew  up  the  writing,  and  signed  the  names 
of  both  to  the  same.  Is  not  enough  to  supply 
the  omission  to  prove  that  It  was  done  with 
her  knowledge  and  ccmsent,  or,  In  other 
words,  that  It  was  ber  request  If  the  two 
mortgagors  had  been  In  no  wise  related,  and 
one,  without  the  knowledge  and  consent  of 
the  other,  had  made  request  In  writing,  sign- 
ing the  names  of  both.  It  would  not  for  a 
moment  be  contended  that  such  request  would 
be  sufficient,  under  the  authority  cited  above. 
The  uniting  in  a  Joint  action  is  not  such  a 
ratification  as  will  relieve  the  situation,  since 
the  right  of  action  Itself  must  be  based  npoa 
a  failure  to  enter  satisfaction  for  two  months 
after  proper  request  made. 

The  court  properly  gave  the  general  charge 
as  requested  by  the  defendants,  and  the 
Judgment  will  be  a£Binned.  Affirmed. 

(IS7  Ala.  83) 

HENDERSON  v.  STATE. 
(Supreme  Court  of  Alabama.  June  18,  1908.) 

CRIUINAL  LAW— TRIAL-INSTRUCTIONS— RB- 
QUEST— PRESUMPTIONS. 

1.  Where  a  charge  is  not  asked  In  writing, 
as  required  by  Code  lUm,  §  3328,  the  judgment 
of  the  trial  court  will  not  be  reversed  for  Its 
refnsnl  to  give  such  charge. 

2.  Where  charges  refused  to  a  party  are  not 
shown  to  have  been  in  wrltlag,  this  of  itaelf 
jiistifiei]  their  refusal,  and  the  Supreme  Court 
will  not  consider  thm. 

3.  Where  it  was  not  shown  that  a  charge 
given  by  request  was  not  In  writing,  it  will 
be  presumed  that  It  was  requested  in  writiug. 

Appeal  from  City  Court  of  Montgomery. 
William  H.  Thomas,  Judge. 

Porter  Henderson  was  convicted  for  ob- 
taining monoy  nndw  false  pretensdi.  Afflrm- 

90. 


The  Indictment  chained  that,  with  the  In- 
tent to  defraud  James  T.  Andrew,  the  defend- 
ant did  falsely  pret^od  that  he  bad  earned 
from  the  Plant  System  Railway  fl8,  and  by 
moans  of  such  false  pretenses  received  from 
James  T.  Andrew  fl8.  There  was  evldaice 
tending  to  show  that  the  defendant  was  gnfl- 
ty  as  charged.  The  bill  of  exceptions  con- 
tains the  following  recital  with  referenee  to 
the  giving  of  the  charge  requested  by  the 
state:  "The  following  charge  was  given  at 
the  request  of  the  state,  to  which  the  de- 
fendant duly  excepted:  'If  the  Jury  believe 
beyond  a  reasonable  doubt  from  the  evi- 
dence, that  the  defendant  did  falsely  pretend 
to  James  T.  Andrew,  with  the  Intent  to  de- 
fraud him,  that  he  bad  then  earned.  In  time, 
with  the  railroad,  and  thereby  obtained 
from  him  $18,  the  defendant  should  be  con- 
victed, if  the  Jury  further  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
this  was  done  In  Montgomery  county,  and 
within  twelve  months  before  the  finding  of 
the  indictment.* "  The  bill  of  exceptions  con- 
tains the  following  recital  as  to  the  charge 
requested  by  the  defendant:  "The  follow- 
ing several  charges  were  asked  by  the  de- 
fendant and  exceptions  were  duly  made  to 
their  refusal."  There  then  follow  12  char- 
ges requested  by  the  defendant 

Maas^  Wilson,  Atty.  Qen.,  for  the  Stateu 

TYSON,  J.  Since  the  decision  In  CrMby 
V.  Hutchinson,  58  Ala.  5,  It  has  been  uni- 
formly held  that  the  Judgment  of  a  trial 
court  cannot  be  reversed  for  Its  refusal  to 
give  a  charge  asked,  unless  it  appears  that 
It  was  asked  in  writing,  as  the  statute  (Code 
1886,  S  3328)  requires.  This  hi  upon  the  fa- 
miliar principle  that  all  reasonable  Intend- 
ments must  be  Indulged  to  support  the  Judg- 
ment of  a  court  of  general  Jurisdiction,  and 
that,  unless  error  Is  afiSrmatlvely  shown  hy 
the  record,  no  reversal  can  be  had. 

The  several  chaises  reused  to  defendant 
are  not  shown  to  have  been  in  writing.  This 
of  Itself  Justified  their  refusal,  and  we  can- 
not consider  them.  Wheless  v.  Rhodes,  TO 
Ala.  419;  Bicketts  v.  Birmingham  St  Ry. 
Co..  85  Ata.  600,  6  South.  353;  Walker  v. 
State,  91  Ala.  76,  9  South.  87;  Bellinger  v. 
State,  92  Ala.  86,  9  South.  899;  Foxwortb 
T.  Brown,  114  Ala.  299,  21  South.  413. 

The  charge  given  at  the  request  of  the 
solicitor  is  not  shown  not  to  have  been  in 
writing.  Applying  the  same  rule  of  pre- 
sumption, we  are  constrained  to  hold  that  It 
was  requested  in  writing,  the  contrary  not 
affirmatively  appearing.  It  properly  hypoth- 
esized the  facts,  and  asserted  a  correct  prop- 
osition of  law.  Woodbury  v.  State,  69  Ala. 
242,  44  Am.  Bep.  516;  Sandy  t.  Btate^  60 
Ala.  58. 

Affirmed* 
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(137  Ala.  560)   

ALABAMA  GREAT  SOUTHERN  B.  CO.  T. 
■  ELLIS. 

(Supreme  Coart  of  Alabama.  June  16,  1903.) 

MASTER  AND  SERVANT— RAILR OA DS-IN JURY 
TO  BRAKEMAN-COLLISIONS-ACTS  OP  YARD 
FOREMAN  ~  NEOLIGBNCE  —  QUSSTIOH  FOR 
JURY  —  DEFECTS  IN  CARS  —  FAILURE  TO 
PLEAD. 

1.  Where  a  brakemau  alleged  that  he  was 
thrown  from  certain  fiat  cars  and  injared  by 
reason  of  the  uegHgence  of  a  yard  foreman  in 
ordering  certain  other  cars  to  be  kicked  against 
Che  cars  on  which  plaintiff  was  at  work,  while 
they  were  descending  a  grade  and  while  plain- 
tiff was  endeaTorlng  to  stop  them,  and  there 
was  evidence  that  the  foreman  ordered  plaintiff 
to  hold  the  cars,  but  that  he  was  unable  to  do 
so  by  reason  of  a  deCectire  brake,  and  that 
while  so  en^ged,  and  without  notice  to  him, 
the  other  can,  under  the  foreman's  immediate 
superrisloD,  were  mn  up  tiie  track  and  violently 
struck  the  cars  on  which  plaintiEF  was  working, 
causing  bis  injuries,  the  question  whether  the 
foreman  was  negligent  was  for  the  jury. 

2.  Where  plaintiff,  in  an  action  for  inJnriea 
by  a  collision  between  certain  fiat  cars,  had  been 
sent  to  hold  certain  of  the  cars  on  a  grade  be- 
fore other  cars  had  been  backed  against  them 
on  the  order  of  defendant's  foreman,  and  plain- 
tiff was  onable  to  control  the  retrograde  move- 
toent  of  the  cars  he  was  sent  to  hold  by  reason 
of  defective  brakes  thereon,  and  defendant 
pleaded  that  plaintiff  was  guilty  of  contribu- 
tory negligence  in  failing  to  hold  the  cars,  it 
was  proper  to  permit  a  ccmsideratiou  of  sach 
defects,  though  they  were  not  declared  on  in 
the  count  of  the  complaint  on  whldi  the  recor- 
vj  was  based. 

Appeal  from  Circuit  Court,  Jeffmou  Conik- 
tji  A.  A.  Coleman,  Judge. 

Action  by  James  Ellis  against  the  Alabama 
Great  Southern  Railroad  Company.  From  a 
judgment  In  favor  of  plalntUf,  defendant  ap* 
peals.  Affirmed. 

The  complaint  contained  five  coimts,  on 
which  an  affirmative  charge  was  given  for 
tbe  defendant  as  to  each,  except  the  second, 
on  which  plaintiff  recovered.  The  first  count 
charged  that  on  tbe  Zlst  day  of  December, 
181)0,  defendant  was  operating  a  railroad  with 
a  certain  engine  and  cars  In  a  yard  near  Bir- 
mingham, Ala.,  and  that  plaintiff,  while  In 
defendant's  service  as  a  switchman,  was 
knocked  or  caused  to  fall  from  one  of  the 
cars  and  injured  by  reason  of  defendant's 
negligence.  In  that  the  brakes  provided  for 
stopping  and  controlling  the  car  were  old, 
worn,  broken,  or  othervrlse  Improper  for  tbe 
pnrpMe.  Tbe  second  coont  adopted  the  pre- 
liminary averments  of  the  first  count,  and 
then  averred  as  follows:  "Plaintiff  farther 
avers  that  he  suffered  said  Injuries  and  dam- 
age by  reason  and  as  a  proximate  conse- 
quence of  tbe  negligence  of  a  person  In  the 
service  or  employment  of  defendant,  and  In- 
trusted by  defendant  wltb  superintendence, 
whilst  In  the  exercise  of  such  superintend- 
ence, via.:  Defendant's  foreman  of  the  crew 
of  which  plaintiff  was  a  member,  to  wit.  Will 
Eason,  negligently  caused  or  allowed  plaintiff 
to  be  knocked  or  Jolted  or  caused  to  fall 
fnnn  one  of  said  airs  as  aforesaid,  or  negll* 
gently  caused  or  allowed  one  of  said  oars  to 


mn  upon  or  against  plaintiff  as  aforesaid." 
Tbe  defendant  pleaded  tbe  general  issue,  and 
by  special  plea  set  up  the  contributory  neg- 
ligence of  tbe  plalntUT. 

Tbe  following  facta  were  shown  by  tbe  un- 
contradicted evidence:  Plaintiff  was  a 
Bwitchman  In  one  ot  defendant's  switching 
crews  In  Birmingham,  of  which  crew  WIU 
Kason  was  foreman  or  conductor,  having  tbe 
control  thereof,  and  appellee  and  the  other 
members  of  the  crew  were  teqtiired  to  con- 
form to  orders  tssued  by  said  Bason.  On  the 
night  of  Decembo*  21,  18B0,  this  crew,  with 
a  switch  engine,  took  a  lot  of  cars  from  the 
yards  at  Twcn^-Fourth  street  down  to  tbe 
yards  at  BIghth  street  for  the  purpose  of 
switching  ont  the  fiat  cars,  all  of  whlcb  were 
In  a  defective  condition,  and  then  takli^  said 
defective  cars  to  the  diops  for  repairs.  At 
the  place  where  appellee  was  Injured  tbere 
were  four  side  traces,  all  on  the  nortii  side 
of  the  main  line  and  connected  therewlQi. 
To  separate  tlie  defective  flat  cars  from  the 
perfect  cars  In  tbe  train  and  place  tliem  on 
the  main  line  where  they  were  wanted,  it  was 
necessary  to  mn  into  and  ont  of  tiie  side 
tracks  several  times,  dropping  or  kicking  tbe 
box  can  on  to  the  several  sidings,  and  kick- 
ing the  flat  cars  on  to  the  main  Une  towards 
Ninth  street  O^ie  main  line  at  that  jwlnt 
was  sUgbtJy  upgrade  towards  Ninth  street— 
the  way  tbe  cars  were  kicked.  When  the 
switching  train,  consisting  of  27  cars,  flrst 
reached  the  Eighth  street  yards,  It  ran  on 
tbe  second  side  track  and  dropped  certain  cars 
from  tbe  rear  of  the  train,  and  appellee  was 
left  with  tbem,  and  ordered  by  Eason  to  go 
from  there  over  to  tbe  main  line  and  catch 
two  flat  cars  whlcb  It  Intended  to  kick  on  to 
the  main  line  somewhere  opposite  the  cars 
with  wblcb  appellee  was  left.  After  kicking 
the  two  flat  cars  up  the  main  line,  the  train 
was  moved  forward,  and  certain  other  cars 
were  kicked  on  to  No.  1  and  No.  2  sidings, 
and  then  the  train  moved  back  on  to  the 
main  line  to  put  two  other  flat  cars  up  the 
main  line.  All  these  movements  were  made 
In  obedience  .to  Eason's  orders.  Just  after 
the  last  two  flat  cars  were  put  on  the  main 
line  tbey  collided  with  the  flrst  two  which 
had  been  kicked  up  the  main  line,  and  which 
appellee  had  been  ordered  and  was  expected 
to  catch  and  hold.  At  the  time  of  the  colli- 
sion these  two  cars  were  rolling  back  towards 
Eighth  street.  Immediately  after  the  colli- 
sion appellee  was  found  crawling  across  one 
of  the  tracks,  with  his  leg  crushed.  The 
switch  engine  used  on  that  occasion  had  head- 
lights at  each  en<l,  which  were  burning,  and 
at  tbe  time  of  tbe  collision  tbe  only  cars  at- 
tacbed  to  the  engine  were  flat  cars.  It  was 
the  daty  of  a  switchman  to  stop  a  car  he  was 
ordered  to  catch  with  the  brake,  If  It  would 
hold,  and,  If  It  would  not  hold,  to  find  a  chock 
or  log  or  brick,  and.  if  they  could  not  be 
found,  to  give  a  signal  to  the  train.  When 
the  last  two  cars  wm  put  on  the  main  line 
the  train  was  not  running  very  fast. 
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The  testlmbiiy  In  reference  to  how  far  the 
first  two  cars  were  kicked  up  the  main  line, 
and  how  long  a  time  elapsed  between  the 
kicking  of  the  first  two  cars  and  the  colli- 
sion, was  conflicting.  There  was  some  evl- 
dence  on  the  part  of  the  defendant  tending  to 
show  that  the  plaintiff  was  not  Injured  by  the 
collision  of  the  cars  on  the  main  line,  but  on 
one  of  the  aide  tracks.  The  other  facts  of 
the  case,  as  adduced  on  the  Introduction  of 
the  evidence,  are  sufllciently  shown  In  the 
opinion. 

The  court,  at  the  request  of  the  plaintiff, 
gave  to  the  jury  the  following  written  char- 
ges:  "(a)  Notwithstanding  the  first  count  of 
the  complaint  is  not  to  be  considered,  yet  the 
jury  may,  In  considering  the  second  count, 
consider  the  evidence.  If  any,  tending  to  show 
that  the  two  cars  which  were  kicked  on  the 
main  line  were  defective,  if  the  jury  believe 
from  the  evidence  that  the  foreman,  Elason, 
kpew  of  such  defect"  The  defendant  duly 
excepted  to  the  giving  of  this  charge,  and 
also  separately  excepted  to  the  court's  refus- 
al to  give  the  following  charges  requested  by 
It:  "(1)  If  the  Jury  believe  the  evidence,  they 
will  return  a  verdict  for  the  defendant." 
"(3)  If  the  Jury  believe  the  evidence,  they 
cannot  find  a  verdict  for  the  plaintiff  under 
the  second  count  of  the  complaint.  (4)  I 
charge  yon.  If  you  believe  the  evidence,  yon 
cannqt  find  that  Will  Eason  was  guilty  of 
any  negligence  of  which  the  plaintiff  can  com- 
plain In  this  action."  "(IS)  I  charge  you  that 
If  yon  believe  the  evidence  you  cannot  find 
that  Eason,  the  foreman,  was  goUty  of  neg- 
ligence in  running  the  engine  and  balance  of 
the  train  on  to  the  main  line  at  the  time  of 
the  collision." 

A.  a.  A  B.  D.  Smith  and  John  London,  for 
appellant  Bowman  &  Ibrah,  for  appellee. 

SHABPf;  J.  Defendant's  foreman,  Bason, 
having  charge  of  Its  switching  crew,  includ- 
ing plaintiff,  was  superintending  the  switch- 
ing of  cars  In  a  switching  yard  in  the  night- 
time. Two  flat  cars  which  were  to  be  sent 
to  the  shop  for  repairs  were  taken  from  a 
side  track  and  "kicked"  on  the  main  line 
along  an  upgrade,  f^son  had  ordered  plain- 
tiff to  catch  and  hold  those  cars  so  as  to 
keep  them  from  running  back  towards  the 
point  from  which  they  were  kicked.  There 
was  evidence  tending  to  show  the  cars  did 
run  back  some  distance;  that  plaintiff  got  on 
them  about  the  time  they  began  the  retro- 
grade movement,  and  attempted  to  hold  them 
by  means  of  a  defective  brake;  that  while  he 
was  so  engaged,  and  without  notice  to  htm. 
other  cars  were,  under  Bason's  Inunedtate 
supervision  and  order,  run  up  the  main  line, 
and  that  the  same  violently  struck  the  car 
plaintiff  was  on,  causing  Um  to  fall  to  the 
track  and  be  Injured. 

Under  the  evidence  the  question  of  wheth- 
er Bason  was  negligent  in  canslng  the  sec> 
oud  lot  of  ctm  to  be  mn  up  the  main  line 


under  tlie  circumstances  was  proper  to  be 
submitted  to  the  jury  under  the  second  count 
of  the  complaint.  The  determination  of  that 
question  depended  on  whether,  to  a  reason- 
ably prudent  man  in  Bason's  position,  that 
action  would  have  appeared  as  Involving  a 
probability  of  injury  to  plaintiff.  If  such 
was  the  case,  the  duty  rested  upon  Bason 
of  adopting  a  course  calculated  to  avoid  the 
Injury,  and  a  falliu*e  to  discharge  that  duty. 
If  It  existed,  was  negligence.  The  conditions 
existing  at  the  time  of,  and  the  circumstan- 
ces attending,  the  accident,  were,  so  far  as 
disclosed  by  the  evidence,  proper  to  be  con- 
sidered by  the  Jnry,  for  only  In  the  light  of 
such  conditions  and  circumstances  could  the 
Jury  Judge  of  the  propriety  of  Bason's  con- 
duct or  of  the  plaintiff's  conduct,  which,  un- 
der the  pleas  of  contrlbutery  negligence,  had 
also  to  be  passed  on. 

Defects  in  the .  cars  plaintiff  was  sent  to 
bold,  though  not  declared  on  In  the  second 
count  as  existing  through  negligence,  were 
yet  a  condition  which,  according  to  some  evi- 
dence, made  It  difllcult  for  plaintiff  to  con- 
trol the  retrograde  movement  of  those  cars, 
and  that  fact,  if  known  to  Elason,  vras  con- 
ducive to  show  he  ought  to  have  been  mind- 
ful of  such  difficulty,  and  ought  if  the  cars 
were  obscured  by  darkness,  to  have  made  spe- 
cial investigation  of  tbelr  whereabouts  before 
running  other  cars  in  their  direction.  More- 
over, there  are  pleas  to  the  second  count 
which  attributed  fault  to  plaintiff  In  falling 
to  hold  the  cars,  and  which  therefore  Invited 
consideration  of  such  defects  under  that 
count  The  foregoing  leads  to  the  conclusion 
that  no  error  was  committed  In  giving  charge 
"a"  for  plaintiff,  or  In  refusing  diarges  re- 
quested by  defendant 

As  to  whether  plaintiff's  injuries  were  caus- 
ed by  the  collision  of  cars,  the  evidence  does 
not  accord  In  tendency.  Plaintiff,  In  testify- 
ing, affirmed  that  they  were  so  caused,  and 
no  othtt  witness  professed  to  know  the  cause. 
There  is  evidence  of  circumstances  from 
which  it  might  be  uncertainly  Inferred  that 
he  was  Injured  by  something  occorrlng  on  a 
side  track,  but  neither  on  this  nor  on  any 
other  vital  matter  in  dispute  does  the  evi- 
dence so  preponderate  In  favor  of  the  de- 
fendant as  to  show  that  the  trial  court  erred 
in  overruling  the  motion  for  new  triaL 

Judgment  afHrmed. 


037  Aim.  W> 

HENDON  V.  DBLVICHIO. 

Supreme  Ooort  of  Alabama.  June  18,  1908.) 

BXBOnnON— SALB— VAUDITT— CLOtTO  ON 
TITLE. 

1.  A  sberiflf's  deed  ou  a  sale  of  land  under  an 
execnti<Hi  issued  for  costs  in  a  criminal  cast  in 
which  no  judgment  for  costs  was  rendered  is 

void. 

2.  The  deed,  being  a  dead  on  the  owners 
title,  will  be  caaceled  in  a  salt  try  him  tltwefor. 


ft.  8m  Qnlstlac  Titl*,  voL  O.  jO^  Dig.  LS. 
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Ap[>eftl  from  Lav  and  Eqalty  Coart,  Walk- 
er Connty;  Peyton  Norrell,  Judge. 

Suit  by  Aagelo  DeMchlo  agalnet  J.  H. 
IJendon.  From  a  decree  for  plabttlfl,  defend- 
ant aj^eals.  Affirmed. 

it  waa  averred  In  the  bin  that  Hie  com- 
plainant was  the  owner  and  bt  possesalon 
of  an  nndlTlded  fonr-aeventbe  Interest  In  cer- 
tain land,  apedfically  descrlhed;  that  on 
Hay  31,  ISOOf  he  vas  conTleted  In  the  county 
court  of  Walker  county  tor  the  oftenae  of  an 
assault  with  a  weapon,  and  fined  $10;  that  In 
defanlt  of  the  payment  of  the  fine,  or  the 
confesaUm  of  Judgment  for  the  fine  and  costa, 
complahiant  was  sentenced  to  hard  labor  for 
tike  eomaty  to  pay  said  fine  and  costs;'  that 
no  Judgment  was  rendered  In  said  court 
against  the  complahunt  on  said  con'rictlon. 
other  than  aald  sentrace  to  hard  labor;  tiiat; 
notwithatandlng  this  tact  the  deric  of  said 
court  issued  and  delivered  to  the  sheriff  an 
^ecntlon,  commanding  him  to  moke  ont  of 
the  property  of  the  complainant  924JSiO,  for 
the  cost  of  feeding  the  complainant, while 
confined  In  Jail  prior  to  lils  conviction;  that 
under  and  by  virtue  of  hla  execution  the 
sheriff  levied  upon  the  complainants  inter* 
est  in  aald  land  described  in  tbe  bin,  and 
sold  the  same;  that  at  said  sale  the  respond- 
ent J>  H.  Hoidon,  became  the  purchaser  of 
con^Ialnanf  a  Interest  in  said  land,  and  the 
sheriff  executed  and  delivered  to  him  a  deed 
purporting  to  convey  to  said  Hendon  all  of 
the  complainant's  Interest  In  saMt  land.  It 
was  tben  averred  la  the  bill  as  amended  tibat 
said  sale  by  the  sheriff  was  void,  for  the 
reason  that  tbere  was  no  Judgment  against 
the  complainant  on  which  said  execution 
could  be  Issned,  but  that  said  deed,  being 
valid  on  Its  face,  was  a  cloud  on  complain- 
ant's title  to  his  interest  bi  said  land.  The 
prayer  of  the  bin  was  that  aald  deed  be  de- 
Uvend  up  and  canceled  as  a  cloud  upon  the 
eoiiq»lalnant*s  title.  In  the  answer  filed  by 
tbe  respondent,  It  was  averred  that  the  exe- 
cution under  which  the  Interest  of  the  com- 
plainant In  tile  land  described  in  the  blU 
was  levied  upon  and  sold  was  Issued  in  ac- 
cordance with  the  provisions  of  section  466S 
of  the  Criminal  Code  at  Alabama,  for  the 
purpose  of  collectbig,  as  a  part  of  the  costs 
against  t3ie  complainant,  an  amount  due  for 
bis  board  in  Jail  prior  to  his  conviction,  and 
that  the  issuance  of  said  execution,  and  the 
sale  tiiereunder,  and  the  deed  under  which 
tbe  dtfendant  claims,  were  aU  regular  and 
diUy  executed.  The  Judgment  rendered 
against  the  complainant  In  his  prosecuflim- 
for  as  assault  with  a  weapon  was  In  words 
and  figures  as  follows:  "It  is  tbe  Judgment 
of  On  court  that  the  defendant  is  guilty,  and 
a  fine  of  tm  (f  1(9  dollars  and  tbe  costs  of  this 
suit  la  assessed  against  him,  the  said  fine 
and  cost  not  being  secured  by  law;  and  on 
thia,  tbe  8th  day  of  May,  1899,  the  said  de- 
fendant, being  now  In  ^»en  court,  and  being 
asked  by  tbe  court  If  he  had  anything  to 


say  why  the  sentence  of  the  law  should  not 
now  be  pronounced  upon  him,  says  nothinK. 
It  is  therefore  considered  by  tbe  court,  and 
it  is  tbe  Judgment  and  sentence  of  tbe  court, 
that  tbe  said  defendant,  tbe  said  Angelo-Del- 
vieblo,  be  sentenced  to  hard  labor  for  Walker 
county  for  a  term  of  ten  (10)  days,  to  pay 
said  fine,  and  an  additional  term  of  sixty-sev- 
en daya,  at  80  cents  per  day,  to  pay  the 
costs.** 

D.  A.  McGregor,  for  appellant  Cktleman  ti 
Bankbead,  for  appellee. 

SH.lItPE,  J.  A  sheriff's  sale  made  under 
process  issued  without  anthoriir  confers  no 
right  or  title,  and,  In  general,  the  Issuance 
of  execution  Is  unauthorized,  unless  in  pur- 
suance of  a  valid  Judgment  or  decree.  Bar- 
clay V.  Plant  60  Ala.  609;  Brlghtman  v. 
Meriwether,  121  Ala.  602,  25  South.  9M;  11 
Amer.  &  Bng.  Bncyc.  of  Law,  610.  Tbe  exe- 
cution on  which  was  based  the  sheriff's  deed 
here  sought  to  be  canceled  was  Issued  for 
coats  accruing  In  a  criminal  caae,  but  with- 
out any  Judgment  for  the  recovery  of  such 
costs.  The  execution,  sal^  and  deed  were 
each  void.  Tbe  deed  constituted  a  cloud  on 
complainant's  tltie,  of  vrtilch  the  eomplaln- 
ant  was  entltied  to  be  relieved. 

Decree  affirmed. 


on  Ala.  cat) 
ADAMS  V.  WILSON  et  aL 
(Supreme  Court  of  Alabama.  June  IS,  1903.) 

DEEDS-DBSCRIFTIOK-COHMON  ORANTOB- 
OVBBLAPPING— APPORTIONliKNT— 
PRIORITY  OF  SURVBT8. 

1.  Where  tracts  of  land  conTeyed  separately 
and  Bimultaiieoiuly  to  plaintiff  aud  defendant  by 
a  commoQ  grantor  overlapped  in  description,  but 
defendants  grant  was  based  on  a  prior  surrey, 
plaintiff's  grant  was  subeerrient. 

2.  A  bin  b7  one  of  two  grantees  against  the 
other,  alleging  that  ther  held  from  a  common 
grantor,  and  that  there  was  an  overlapping  of 
the  grants,  which  shoold  be  apportioned,  was 
not  multifarious  becaose  It  also  looght  appor- 
tlonmetit  airalnst  another  person  shown  to  claim 
ander  the  defendant  grantee. 

3.  A  decree  snstalning  a  demurrer  to  a  bill, 
without  stating  on  what  ground  It  is  sustained, 
is  supported  if  any  one  ground  is  well  taken. 

Appeal  from  City  Court  of  Birmingham; 
Chas.  A.  Senn,  Judge. 

Bill  by  John  J.  Adams  against  William  H. 
Wilson  and  another.  From  a  decree  sustain- 
ing a  demurrer  to  the  btU,  plaintiff  appeals. 
Affirmed. 

The  defendant  Wilson  demurred  to  tbe 
un  ivon  the  following  grounds:  <1>  Because 
it  afflrmatlvqly  appears  fnnn  the  allegations 
of  said  bni  that  there  Is  no  overiappage  tn 
tbe  description  of  tbe  land  of  comphdnant 
and  tbe  land  of  this  defendant  (2)  Because 
said  bin  is  muttlfnrions  In  Ibis:  that  the 
tract  of  land  of  this  defendant,  described  In 
said  bill,  is  separate  and  distinct  from  and 
not  In  any  way  o(nmected  with  that  of  Lonla 
T.  Herman,  and  tbe  teUef  sought  against  this 


Digitized  by 


Google 


832 


8i  80UTHEBN  BBPORTBB. 


defendant  la  separate  and  distinct  from,  and 
Independent  ot,  that  sougbt  against  the  said 
codefendant  (3)  Because  it  appears  from 
said  bill  of  complaint  that  there  Is  a  strip  or 
gore  of  land  between  the  eastern  boundary 
of  complainant's  land  as  descrilKd  In  said 
bill,  and  the  western  boundary  of  this  de- 
fendant's land  as  described  In  said  bill,  and 
that  neither  of  the  parties  to  said  suit  la  the 
owner  of  the  legal  title  to  said  strip  or  gore 
of  land,  and  the  owner  of  the  legal  title  to 
said  strip  or  gore  of  land  la  not  made  a  par^ 
defendant  to  said  bill.  The  separate  demur- 
rer of  the  defendant  Herman  was  baseil  up- 
on the  same  grounds  as  the  first  and  second 
groimds  of  Wilson,  except  that  the  name  of 
Wilson  appears  in  the  second  ground  in  the 
place  of  the  name  of  Herman.  The  defend- 
ant also  moved  to  dismiss  the  bill  for  the 
want  of  equity.  Upon  the  submission  of  the 
cause  upon  the  motion  to  dismiss  the  bill  for 
the  want  of  equity  and  upon  the  demurrers, 
the  chancellor  rendered  a  decree  overruling 
the  motion  to  dismiss  the  bill,  for  the  want 
of  equity,  and  the  demurrer  of  Herman,  but 
sustained  the  demurrer  of  Wilson. 

Ward  &  Houghton,  for  appellant  Banto 
ft  Selhelmer,  for  appellee. 

DOWDELL.  J.  The  bill  In  thla  cause  was 
filed  by  the  appellant,  Adams,  against  Loula 
V.  Herman  and  William  H.  Wilson.  Separ- 
ate demurrers  were  filed  by  the  respondents 
to  the  bill.  The  appeal  is  taken  from  the  de- 
cree of  the  court  sustaining  the  demurrer  of 
the  respondent  Wilson. 

The  theory  of  the  bill  Is  that  there  is  an 
overlap  In  the  description  of  two  tracts  of 
land  simultaneously  conveyed  by  a  common 
grantor,  Ann  Roebuck,  to  her  two  daughters, 
Loula  V.  Herman  and  Ann  e.  Adams. through 
whom  appellant  and  appellee  claim  title,  the 
former  claiming  under  Ann  E.  Adams,  and 
the  latter  under  Loula  V.  Herman.  The  bill 
avers  that  the  respondents  are  In  possession 
of  the  alleged  overlap,  and  the  relief  prayed 
Is  for  an  apportionment  of  the  overlap,  and 
adjustment  accordingly  of  the  boundaries  of 
the  two  tracts.  The  allegations  of  the  bill 
show  that  there  were  two  separate  and  distinct 
surveys  of  the  tracts  in  question,  and,  of  ne- 
ccssil7,  one  must  have  been  prior  in  point  of 
time  to  the  other.  In  fact,  in  the  description 
of  the  tract  conveyed  to  Ann  E.  Adams  the 
prior  survey  of  the  land  conveyed  to  Loula 
V.  Herman  is  referred  to,  and  from  the  lan- 
guage used  it  may  be  inferred  that  the  two 
surveys  were  made  by  different  surveyora. 
The  contention  of  appellee  is  that  there  la 
no  overlap,  and  we  think,  on  the  facta  shown 
by  the  bill,  tills  contention  Is  sound. 

The  equitable  doctrine  of  apportionment, 
as  applied  to  overlapping  land  in  certain  ca fl- 
ee, cannot  be  invoked  In  every  Instance 
where  grants  from  a  common  grantor  en- 
eroach  one  upon  the  other.  We  think  the 
doctrine  Is  correctly  stated  In  5  Cyc  <tf  Law 


Sb  Procedure,  p.  973,  where  it  Is  aaid: 
"Where  a  tract  of  land  is  subdivided,  and  Is 
subsequently  found  to  contain  either  more  or 
less  than  the  aggregate  amount  called  for  In 
the  surveys  of  the  tracts  within  it,  the  proper 
course  is  to  apportion  the  excess  or  de- 
ficiency among  the  several  tracts.  If,  how- 
ever, the  original  tract  Is  subdivided  by  dis- 
tinct and  separate  surveys,  the  second  survey 
Is  subservient  to  the  first,  and  must  bear  any 
subsequently  discovered  deficiency.  So,  too, 
where  a  tract  Is  conveyed  in  parcels,  without 
reference  to  any  plan  or  the  avowal  of  a  pur- 
pose to  divide  land  according  to  any  definite 
proportion,  any  excess  or  deficiency  will  go 
to,  or  be  borne  by,  the  last  grantee:  and  If  a 
tract  is  divided  Into  a  certain  number  of 
lots  of  a  uniform  size,  and  an  Irregular  sur- 
plus Is  also  divided  into  two  or  more  lota, 
any  deficiency  will  fall  upon  the  latter  lota.'* 
See,  also,  authorities  cited  In  marginal  notes 
to  above  text  The  case  In  hand  does  not 
come  within  the  class  mentioned  in  the  first 
clause  of  the  above  quotation,  and,  conse- 
quently, the  principle  declared  Is  without  ap- 
plication. But,  on  the  facts  allied  in  the 
bill,  it  does  come  within  the  doctrine  assert- 
ed In  the  second  clause.  Here  there  is  a  di- 
vision by  separate  and  distinct  surveys,  and 
the  second  survey,  which  was  the  appellant's 
land.  Is  subservient  to  the  first 

The  cases  cited  by  counsel  for  appellant 
(Pereles  v.  Magoon  [Wis.]  46  N.  W.  1047,  23 
Am.  St  Bep.  389;  James  v.  Drew  [Miss.]  6 
South.  293,  24  Am.  St  Rep.  287;  Caylor  T. 
Luzadder  [Ind.  Sup.]  86  X.  E.  900,  45  Am. 
St.  Rep.  183)  are  based  on  a  state  of  facta 
different  from  what  we  have  before  us,  and 
what  Is  decided  in  those  cases  in  nowise  con- 
flicts with  what  we  liave  said  above.  The 
first  of  the  above  cases  (Pereles  v.  Magutm 
23  Am.  St  Rep.  389,  78  Wis.  27,  46  N.  W. 
1047)  Is  cited  as  an  authority,  in  Cyc.  of 
Law  Jk  Procedure,  on  the  first  proposition 
laid  down  In  the  quotation  we  have  made 
from  that  work. 

Since  it  Is  shown  by  the  bill  that  the  re- 
spondent Wilson  claims  under  and  through 
the  respondent  Herman,  we  do  not  think 
there  is  any  merit  in  the  ground  of  demurrer 
setting  up  muttifarioosnesa  in  the  bill.  "It 
Is  no  objection  that  the  different  defendants 
have  separate  Interests  in  distinct  questions, 
provided  they  are  all  connected  with  and 
come  out  of  the  single  object  of  the  suit,  not 
dividing  the  remedy  into  two  snits."  Collins 
V.  Stlx,  Kraus  &  Co.,  96  Ala.  338,  11  South. 
380;  Handley  v.  Heflin,  84  Ala.  600,  4  South. 
725;  Hluds  T.  Hinds,  80  Ala.  225;  BnaseU  t. 
Garrett,  75  Ala.  348;  BanOto  t.  Boyd,  73  Ala. 
282. 

It  is  not  stated  upon  what  ground,  in  sos- 
talnli^  the  demurrer,  the  decree  is  rested, 
nor  is  this  Important,  since,  if  any  one  ground 
be  well  taken,  the  decree  Is  supported. 

For  the  reason  given  abore^  tbe  deem  wUl 
bt  affirmed. 
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Otaprtme  Court  of  AUbamt.  Jnno  16^  1908.) 

ROCSIVBRS-CORPORATIONS-DIRBCTORa. 

1.  In  a  Boit  for  an  injanction  to  restrain  the 
directors  of  B  cQri>or8tioD  from  alleged  miv- 
managemeDt  of  its  affairs  and  for  the  appoint- 
nieat  of  a  receiver,  it  appeared  that  the  direct- 
ors were  BerTing  as  such  without  having  been 
le-elected  after  the  expiration  of  tbelr  term 
of  oOlce,  and  that  an  attempt  to  elect  a  new 
board  of  directors  had  failed  becaaie  the  shares 
of  stock  were  egaally  divided.  It  was  also 
shown  that  the  directors  hadroted  to  themselves 
salaries,  as  officers  of  the  CMporation,  whidk 
plaintiff  claimed  were  excessive,  and  had  voted 
to  the  personal  representative  of  a  deceaasd  rela- 
ttre  a  sam  as  compensation  tor  services  to  tha 
corporation  which  plaintiff  claimed  were  roi- 
dered  withont  any  agreement  for  compensation, 
.ffeld,  that  the  appMntment  of  a  receiver  was 
not  justified. 

Appeal  from  Chancery  Oourt,  Jefferson 
County;  John  OL  Oermlcbael,  Chancellor. 

Suit  by  W.  G.  Shackelford  and  otbera 
against  the  Alabama  Coal  &  Ooke  OcHnpany 
and  otbersL  From  a  judgment  for  plaintiffs, 
defendants  appeal  Beversed. 

The  Alabama  Coal  &  Coke  Company  was 
a  corporation  dnly  organized  under  the  laws 
of  the  atate.  Its  capital  stock  consisted  of 
SOO  shares  of  the  par  value  of  $100  each. 
The  general  purpose  and  nature  of  the  baBl< 
nees  of  said  corporation  was  to  own,  sell, 
buy,  and  deal  in  coal  lands.  The  complain- 
ant W.  O.  Shackelford  was  the  owner  and 
taoldtf  of  248  shares  of  the  capital  stock  of 
•eld  corporation,  and  the  complainant  Jos. 
V.  Allen  waa  the  owner  and  holdo:  of  2 
•hares  of  the  capital  stock.  Adler  &  Co.,  a 
copartnership  composed  of  Morris  Adler, 
Samnel  M.  Adler,  and  Edgar  L.  Adler,  was 
the  owner  and  holder  of  247  shares  of  the 
capital  stock  of  said  corporation,  and  each  of 
■aid  partners  was  the  holder  and  owner  In- 
dividually of  one  share  of  said  capital  stock. 
Morris  Adler,  Samuel  M.  Adler,  and  Edgar 
Ia  Adler  are  the  only  directors  of  said  cor* 
poratlon,  and  they  became  such  In  the  year 
1900  In  succession  to  other  persons  who  had 
been  before  that  time  directors,  bat  they 
have  never  been  elected  as  such  directors  by 
any  stockholders'  meeting  of  said  cori>ora- 
tlon,  Morris  Adler  is  president,  and  Samuel 
M.  Adler  Is  secretary  and  treasurer,  of  said 
corporation. 

In  October  and  November,  1900,  there  were 
meetings  of  the  stockholders  of  said  cor- 
poration, which  were  held  for  the  purpose  of 
ratifying  the  sale  of  certain  lands,  and  there 
was  during  February,  1001,  a  meeting  of  the 
stockholders  which  waa  held  for  the  purpose 
of  correcting  errors  in  a  sale  theretofore 
made.  The  property  and  assets  of  the  cor- 
poration consisted  of  coal  and  other  mineral 
lands,  and  mineral  rights  and  moneys  de- 
rlTed  from  the  sale  of  lauds  whlcb  are  and 
liare  been  In  the  hands  of  Adler  A  Co.  The 
«Bi]y  duties  Incident  to  any  of  the  officers  of 
tha  company  are  the  looking  after  theaa 
&i8o.-6S 


lands,  listing  and  paying  taxea  tbaraon.  and 
selling  or  contracttog  for  the  mto  of  land 

from  time  to  tlm& 

On  March  30,  1901,  Morris  Adler.  Samn^ 
M.  Adler.  and  Edgar  U  Adler,  as  directors 
of  said  corporation,  held  a  meeting  of  the 
directors,  and  voted  a  salary  of  $100  i»er 
mouth  to  the  president,  and  $S0  per  month 
to  Samuel  Adlra*  as  secretary  and  treasurer, 
and  at  the  same  meeting  said  Adlers,  as  di- 
rectors, voted  to  the  estate  of  Albert  Adler, 
who  had  been  a  director,  the  axua  of  $1,000 
in  payment  of  services  alleged  to  have  been 
performed  by  him  for  the  corporation,  al- 
though there  was  no  contract  or  agreement 
between  said  company  and  said  Albert  Adler 
in  respect  of  said  alleged  services.  Complain- 
anta  are  informed  and  believed  that  he  ren- 
dered no  services  to  said  company.  Said 
salariea  so  voted  are  exorbitant,  and  wholly 
out  of  proportion  to  the  value  of  the  services 
rendered  by  said  Adler.  In  March.  1902,  the 
complainant  W.  O.  Sliackelford  purchased 
250  shares  of  said  capital  stock,  and  there* 
after  transferred  and  assigned  to  said  Allen 
two  of  said  shares.  After  the  purchase  of 
said  stock  by  the  complainants  they  demand* 
ed  and  were  granted  an  investigation  of  the 
books  and  affairs  of  the  company,  and  ascer- 
tained that  the  last  meeting  of  the  board  of 
directors  of  said  corporation  was  held  on 
March  1,  1001,  as  aforessid,  and  that  no 
general  or  annual  meeting  of  the  stockhold- 
ers had  been  held  since  the  Adlers  acquired 
an  interest  in  said  coriwration,  which  was  in 
the  month  of  September.  1901.  On  April  22, 
1902,  there  was  held  a  meeting  of  the  stock- 
holders of  said  corporation,  which  was  called 
at  the  request  of  Shackelford  for  the  purpose 
of  electing  a  board  of  directors,  and  receiv- 
ing a  report  from  the  officers  of  said  com- 
pany as  to  its  affairs,  etc.  At  said  meeting 
of  the  stockholders  all  the  stock  was  repre- 
sented. Morris  Adler,  as  president,  submit- 
ted a  report,  and  the  complainant  Shackel- 
ford offered  a  resolution  that  the  report  he 
not  approved,  and  that  the  sale  of  real  estate 
described  in  said  report  be  not  ratified  and 
confirmed.  Edgar  Adler  offered  a  substitute 
for  the  Shackelford  resolution,  to  approve 
said  report  and  to  ratify  and  confirm  the 
sale  of  the  landa,  and  upon  a  stock  vote 
being  taken  there  was  a  tie.  complalnanta 
voting  in  favor  of  the  resolution  not  to  ap- 
prove of  the  report,  and  the  respondents 
voting  in  favor  of  the  substitute.  At  eald 
stockholders'  meeting  a  set  of  by-laws  for  the 
holding  of  the  meetings,  whlcb  was  offered 
by  Shackelford,  were  adopted.  In  balloting 
for  the  directors  at  said  meeting  of  the 
stockholders,  the  respondents  voted  their  250 
shares  for  the  election  of  themselves  as  di- 
rectors, and  the  complainants  '  voted  their 
250  shares  against  the  election  of  two  of 
said  Adlers,  and  there  was  no  election.  Sub- 
sequent to  this  meeting  the  complainant 
Shackelford,  for  the  purpose  of  settling  and 
adjusting  the  differences  between  the  com- 
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plalnantB  end  the  defendants  In  the  manage- 
ment and  control  of  said  corporation,  wrote 
to  Morris  Adier  and  suggested  that  another 
stockholders*  meeting  be  held,  that  the  by- 
laws be  amended  so  as  to  make  the  board  of 
directors  consist  of  four  stockholders  Instead 
of  three,  and  that  two  of  the  Adlers  be 
elected  as  directors,  and  the  complainants 
be  also  elected  as  directors.  Adlers  declined 
to  call  the  stockholders'  meeting,  and  re- 
fused to  consent  that  the  complainants  have 
equal  representation  on  the  board  of  direc- 
tors, and  the  respondents  Adler  are  In  the 
eicluslre  possession  and  control  of  the  busi- 
ness and  affairs  of  the  corporation,  and  hare 
wholly  refused  to  permit  complainants,  al- 
though owning  an  equal  amount  of  the  stock, 
to  have  any  part  or  voice  In  the  control  or 
management  of  said  corporation.  Said  cor- 
poration has  no  source  of  Income  except  from 
the  sale  of  land,  and  the  payment  of  the 
salaries  to  said  Adlers,  together  with  the 
necessary  taxes  and  expenaea,  will  inevitably 
result  in  said  Adlers  absorbing  the  entire 
assets  of  the  corporation.  As  matters  now 
siand,  it  Is  Impossible  for  such  corporation 
to  do  anything.  If  this  state  of  affairs  con- 
tinues, the  value  of  the  property  will  be- 
come greatly  appreciated,  and  complainants 
will  be  submitted  to  great  and  serious  loss; 
that  no  sales  of  land  can  now  be  made,  al- 
thongb  there  la  now  a  demand  in  coal  lands, 
but  In  the  present  state  of  feelings  between 
the  complainants  and  respondents  there  is 
no  prospect  of  any  fair  adjustment  of  the 
differences. 

The  prayer  of  the  bill  Is  that  the  complain- 
ants be  granted  "a  temporary  writ  of  Injunc- 
tion restraining  and  enjoining  said  Adler  & 
Co.,  Morris  Adler,  Sam  M.  Adler,  and  Edgar 
L.  AdlCT,  and  their  agents  and  attorneys, 
from  the  further  control  and  management 
of  the  business  and  affairs  of  said  Alabama 
Coal  &  Coke  Company,  and  that  your  honor 
will  appoint  a  receiver  of  the  property  and 
assets  of  said  Alabama  Goal  &  Ooke  Com- 
pany, for  the  purpose  of  holding  and  dis- 
posing of  the  same,  until  the  further  orders 
of  this  honorable  court,  and  that  your  orators 
may  have  such  other,  further,  and  different 
relief  In  the  premises  as  the  nature  of  the 
.case  may  require  and  to  your  honor  may 
seem  meet"  The  averments  of  the  bill  were 
verified  by  affidavit  of  Shackelford. 

The  defendants  answered  fully  and  under 
oath,  denying  any  mismanagement,  and  set- 
ting out  in  detail  the  purchase  of  all  the 
stock  of  the  company  by  themselves  and  cer- 
tain New  Orleans  parties,  and  averred  that 
the  complainant  Shackelford  purchased  his 
250  shares  of  stock  from  the  New  Orleans 
parties  subsequent  to  the  recovery  of  Judg- 
ment by  the  Alabama  Coal  &  Coke  Compa- 
ny against  the  Ivy  Coal  &  Coke  Company, 
of  which  latter  company  the  complainant 
Shackelford  was  president  They  also  aver- 
red In  their  answer  that,  at  the  meeting  of 
the  atockboldera  lield  after  the  complainants 


had '  acquired  their  stock  in  said  Alabama 
Coal  &  Ooke  Company,  there  was  a  resolu- 
tion Introduced  by  said  Shackelford  and 
adopted,  wMch  provided  that  there  should  be 
no  sale  of  lands  belonging  to  said  company 
without  the  consent  or  ratification  of  the  ma- 
jority in  value  of  the  holdings  of  all  the 
stockholders.  The  answer  of  the  defendants 
also  set  out  In  detail  the  recoveary  by  the 
Alabama  Coal  &  Ooke  Company  of  a  Judg- 
ment against  the  Ivy  Coal  &  Coke  Company 
for  $12,000,  and  that  the  complainant  Shack- 
elford was  a  surety  on  the  supersedeas  bond 
given  by  the  Ivy  Coal  &  Ooke  C(Hnpany  for 
the  appeal  to  the  Supreme  Court,  and  also 
set  out  in  detail  the  facts  relating  to  the  re- 
covery of  any  Judgment  in  an  action  of  eject- 
ment against  said  Ivy  Goal  &  Ooke  Company. 
There  was  also  affidavit  made  by  each  of  the 
parties  to  the  suit  The  other  facta  of  the 
case  necessary  to  an  understanding  of  the 
decision  on  the  present  ajnueal  are  anffldently 
stated  in  the  opinion. 

Smith  &  Smith,  for  appellants.  London  & 
London,  for  KSpondents. 

McCLELLAN,  O.  J.  It  Is  no  ground  for 
the  appointment  of  a  receiver  of  a  corpora- 
tion that  the  directors  In  office  are  holding 
over  after  the  year  for  which  they  were 
elected.  In  default  of  the  election  of  their 
successors  by  the  stockholders.  And  the 
cause  of  such  default  Is  of  no  consequence. 
It  may  be  that  the  stockholders  desired  the 
directors  to  continue  In  office  and  it  was  In- 
convenient to  meet  and  re-elect  them,  or  that 
an  election  was  pretermitted  through  mere 
inadvertence,  or  tiiat  there  were  such  dis- 
sensions among  the  shareholders,  end  the 
holdings  of  the  dissentients  were  so  equalfy 
divided,  that  a  majority  could  not  be  brought 
to  the  support  of  any  set  of  Individuals  for 
the  directorate;  but  whether  the  failure  to 
elect  resulted  from  any  one  or  the  other  of 
these  causes,  or  any  other  whatever,  It  would 
leave  and  continue  In  office—whether  de  jure 
or  de  facto  is  Immaterial— directors  com- 
petent to  conserve  the  property  and  carry 
on  the  business  of  the  corporation,  and  there 
would  be  no  necessity  to  take  the  concern  out 
of  their  hands  and  commit  It  to  a  receiver. 
If  the  corporntlini  had  no  directors  and  none 
could  be  elected,  a  different  case  would  be 
presented.  If  there  were  directors  among 
whom  such  dissensions  existed  as  that  th« 
corporate  functions  could  not  be  discharged, 
and  Its  assets  and  buidness  were  imperiled 
In  consequence,  necessity  for  the  Interven- 
tion of  the  court  of  chancery  by  the  appoint- 
ment of  a  receiver  might  arise.  Sternberg  v. 
Wolff  (N.  J.)  S9  AU.  397,  3»  L.  R.  A.  762.  d7 
Am.  St  Rep.  494.  Or  If  there  are  two  sets 
of  men,  each  claiming  to  constitute  the  dir- 
ectory, the  claim  of  each  being  of  substantial- 
ly doubtful  validity,  and  each  is  scrambUTC 
for  the  possessloa  of  the  cotpwate  property 
and  the  control  of  tbe  oorpoc^te  boslnoi)  a 
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tenqmrary  recelTor  may  be  apptdnted  at  tiie 
«ait  of  tbe  Btockholdera.  Jasper  Land  Oo.  r. 
Walllfl,  123  Ala.  652,  26  South.  65D.  In  all 
dieae  cases  there  Is  strangulation  and  paral- 
ysis of  the  corpoato  functions,  and  residt- 
Ing  probaUli^  of  serious  detriment  to  Its 
Iffioperty  and  business,  -which  can  he  averted 
only  by  the  appointment  of  a  receive.  This 
la  not  true  ot  the  case  first  stated,  which  la 
the  case  at  bar.  Here  there  Is  no  strangula- 
tion, no  paralysis.  Here  Is  a  board  of  direc- 
tors In  office,  In  undlapnted  possesaion  and 
cootrol  of  the  corporate  assets,  and  In  the 
exestdee  ot  all  corporate  powers  and  func- 
tlona;  and  they  are  l^ally  competent  to  con- 
serve the  corporate  pn^rty  and  carry  on 
ita  business.  Their  acts  as  dlrectmv  are  as 
■efltcacloos  and  valid  as  If  they  bad  been 
elected  at  the  last  annual  date  for  the  election 
ot  directors.  They  are  in  tbe  same  sense  and 
to  the  same  extent  trustees  for  the  stock- 
holders and  answerable  to  them  tat  any 
breach  or  abuse  of  the  trust  The  pn^erty 
In  thdr  hands  Is  In  no  more  peril  of  malad- 
ministration and  the  bu^ess  of  tbe  concern 
Is  no  more  likely  to  be  Improperly  carried 
on  than  If  they  had  been  elected  on  yester^ 
day.  Being  trustees.  If  they  have  voted  to 
pay  and  paid  to  tbe  estate  ot  a  deceased  kins- 
man wbo  was  a  director  moneys  of  the  cor- 
pwatlon  which  tbey  bad  no  autbOTlty  to  so 
appropriate  the  complainant  as  a  atockholder 
has  tbe  right  to  call  upon  them  to  sue  In  the 
name  of  the  oorporatkm  tor  ittf  recovery,  and, 
they  dedtolng,  be  may  file  a  bill  In  lila  own 
name  on  behalf  of  the  coriwratlon  to  that 
mid. .  So,  too^  if  they  as  directors  have  voted 
to  themselves  salaries  as  oncers  ot  the  cor- 
poratlon  In  abuse  ot  their  trusty  the  com* 
plalnant  has  like  rights  and  reme^es.  If 
they  undratake  to  sell  the  lands  of  the  cor- 
poration in  fraud  of  It  to  other  corporatirais 
in  which  they  are  Interested— of  which  there 
is  a  bare  innuendo  In  Shackelfwd'a  affidavit— 
tbe  court  of  chancery  is  wide  t^n  to  Shackel- 
ford, both  tor  discovery  of  the  facts  and  re- 
lief upon  tbesD.  Moreover,  at  Sbackelfcwd'a 
instance,  the  stockholders  adopted  a  by-law, 
which  he  Insists  Is  valid  and  operative,  to 
the  elTect  that  no  lands  of  the  corpcn-atlon 
should  be  sold  without  the  consent,  by  rati- 
fication or  confirmation,  of  a  majority  In  val- 
ue of  holdings  of  all  the  stockholders,  and 
thus  assurance  is  made  doubly  sure  that  no 
receiver  Is  necessary  to  protect  bis  Interesto 
in  respect  of  the  sale  of  lands.  Then  then 
in  something  In  the  bill  about  complainant 
not  being  allowed  access  to  the  hoalkM  and 
papers  of  the  corporatimt.  Thrae  averments 
wwe  not  only  not  proved,  but  affirmatively 
disproved,  on  the  hearing;  and,  were  they 
true,  the  remedy  Is  plain,  adequate,  and  com- 
plete, short  of  the  appointment  of  a  receiver. 
Then,  too.  It  Is  said  that  tbe  Erectors  refuse 
to  disclose  material  facte  connected  with 
the  ooipwate  bu^ess— the  value  of  Ite  lands, 
and  tbe  like  This,  too,  falls  of  proof,  and 
eoDstitutes  no  ground  for  a  receiver.  If  true: 


and,  moreovOT,  tbe  complainant  swears  that 
he  would  not  have  believed  such  dtoclosurea 
if  tiiey  had  been  made,  and  tiiat  he  so  in- 
form^ the  directors. 

It  is  made  to  appear  in  tb»  ease  that  prac- 
tically the  only  bndness  of  this  corporation 
was  the  collection  of  a  large  judgment  it  bad 
recovered  for  the  taking  of  coals  out  of  Ite 
lands,  the  settling  of  titles  to  Ite  lands,  the 
prosecution  of  an  action  for  the  recovery  of 
certain  parcels  of  it  held  by  a  treq^aser,  and 
the  sale  of  ite  lands.  The  directors  to  office 
are  not  only  fully  competent  to  carry  on  all 
tills  business,  but  they  are  prosecuting  It  dili- 
gently and  proi>erly,  so  far  as  appears.  If 
any  difficulty  should  arise  in  the  sale  of  the 
lands,  it  can  only  come  from  Shad^elford's 
own  unwarranted  and  caprldoua  objection  as 
a  stockholder  under  the  by-law  adopted  at  his 
tnatence,  and  to  which  we  have  rtferred 
above;  and  surely  he  cannot  Invoke  the  ac* 
tion  of  a  court  of  equity  to  meet  a  necessity 
thus  produced  by  bis  own  wrong. 

As  to  the  action  prosecuted  by  the  corpora- 
tion for  tbe  recovery  of  parcels  of  ite  lands, 
and  which  is  now  pending  in  this  court  on 
appeal  from  a  judgment  to  ite  fiavor,  it  tran- 
spires that  the  Ivy  Coal  &  Coke  Company  ia 
the  defendant  In  that  action,  and  Shackelford 
Is  the  president  of  that  company.  In  respect 
of  the  mon^  judgment  In  favor  of  this  cor- 
poration, and  which  It  was  endeavoring  to 
collect  when  this  bin  was  filed.  It  is  to  be 
noted  that  said  Ivy  Company,  of  which  Shack- 
elford la  president,  Is  the  defendant  tiierein, 
and  that  Shackelford  Idmself  is  personally 
liable  thereon  aa  the  company's  surety  on 
supersedeas  bcmd  fcr  appeal  to  this  court, 
where  the  judgment  was  affirmed.  As  to 
these  matters,  It  would  obviously  not  be  the 
most  appniprlate  thing  imaginable  for  blm 
to  exert  a  controlling  tofluence  In  the  con- 
duct of  the  corporation,  although  he  owns 
one-half  of  Ite  capltel  stock.  He  sought  a 
negative  controlUng  power  by  Insisting  that 
the  number  of  directors  should  be  tocreased 
from  three  to  four,  and  that  he  and  an  agent 
of  his  should  be  glvoi  two  of  ,the  places. 
This  might  well  have  produced  or  resulted  In 
a  deadlock  and  the  paralysis  ot  the  corpo- 
rate bustoon,  and  there  is  indeed  room  for 
suspicion  that  the  motive  <tf  this  proposal 
was  to  thus  throw  the  coiptnntion  Into  con- 
vulsions and  then  call  to  a  receive  to  doctor 
the  convulsions.  Howevw  that  may  be,  to 
view  of  the  antegonlstic  attitude  of  Shackel- 
ford to  the  corporation  to  respect  of  said 
action  of  ejectment  and  said  money  Judg- 
ment, In  connection  with  tbe  further  fact  that 
be  bought  into  the  company  pending  those 
actions,  and  from  a  third  party  who  appeara 
to  have  been  to  harmony  with  the  directory. 
It  is  not  surprising  that  the  holden  of  the 
other  half  of  the  stock,  who  are  the  dlrectns 
.now  to  office,  should  have  decltoed  this  prop- 
osition of  Shackelford,  and  there  is  no  room 
to  say  that  In  so  doing  tbey  were  not  faith- 
fully reprinting  the  toteresto 
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ration.  Thefr  counter  pn^ioaltton  to  make 
blm  one  of  the  three  directors  was  aH  that 
fairness  could  require  from  them. 

On  the  case  suhmitted.  to  the  chanedlor, 
and  now  again  submitted  to  us,  we  find  no 
necessity  for  the  appointment  of  the  receiver. 
The  order  appointing  him  most  be  reversed, 
and  an  ord^  will  be  here  entered  denying 
and  dismissing  the  a^Ucatlon  for  the  ap- 
pointment 

Beversed  and  rendered. 


(lae  Ala.  «9) 

HABBAWAY  r.  HABBAWAT  «t  al.* 

^npreme  Court  of  Alabama.   Feb.  8.  1903.) 

HUSBAND  AND  WIFE-CONVEYANCE  BY  WIPB 
TO  HUSBAND— RESCISSION— UNDUE  INFLU- 
HNCE— CONSIDERATION— PAROL  EVIDENCE- 
BURDEN  OF  PROOF  —  EVIDENCS  —  WITNESS 
—COMPETENCY. 

1.  In  an  action  to  set  aside  for  andae  fnflg- 
ence  a  deed  ^om  complainant  to  her  deceased 
husband  for  a  recited  consideration  of  1(1,  it 
appeared  that  It  was  prepared  by  him  and  exe- 
cuted  by  her  at  his  request  and  In  his  presence, 
and  the  evidence  tended  strongly  to  show  that 
she  executed  it  only  after  much  pressure.  It 
also  appeared  that  he  had  managed  h»  finan- 
cial ioterests  and  had  been  her  agent  tor  many 
years,  standins  in  that  relation  at  the  date  of 
the  deed.  Held  not  to  show  that  the  convey- 
ance was  fair  and  equitaMe,  oc  that  it  was  exe- 
cuted by  complainant  of  hw  own  volition,  free 
from  the  influence  of  her  husband  and  agent. 

2.  Witnesses  to  these  facta,  although  related 
to  complainant,  and  who  would  inherit  her  es- 
tate if  she  died  intestate  were  sot  Incompetent 
to  testis  to  the  declarations  of  the  deceased 
husband. 

3.  Parol  evidence  was  competent  to  show  that 
the  real  consideratlou  waa  an  exchange  of  prop- 
erty. 

4.  When  a  consideration  diffwent  from  that 
expressed  In  a  deed  is  attempted  to  be  shown, 
the  burden  of  proof  is  on  the  one  asserting  it. 

5.  The  burden  of  showing  that  an  exchange 
of  land  between  a  husband  and  wife,  on  a  suit 
by  the  wife  to  set  it  aside,  was  Just,  fair,  and 
equitable,  was  on  defendants 

6.  Evidence  as  to  the  value  of  land  In  1901 
was  not  evidence  of  its  value  In  1890,  when  an 
alleged  agre«n«it  for  the  exchange  waa  en- 
tered Into. 

Appeal  from  Chancery  Court,  Lauderdala 
Oomity;  W.  H.  Staupson,  Chancellor. 

Bill  by  Eliza  C.  Harraway  ag^nst  John 
D.  Harrawiqr  and  others.  Upon  the  final  sob- 
mission  of  the  cause  upon  the  pleadings  and 
jffoof,  the  Chancellor  decreed  that  fbe  com- 
plainant was  not  mtltled  to  the  relief  prayed 
for,  and  ordered  the  bill  dismissed.  From 
this  decree  the  complainant  aroeals,  and  as- 
signs the  rendition  thereof  as  error.  Reversed. 

Simpson  &  Jones,  for  appellant.  Paul 
Hodges  and  Emmet  O'Neal,  for  appellee. 

TYSON,  J.  The  bill  In  this  cause  was  filed 
to  have  a  deed  executed  by  complainant  on 
the  18th  day  of  July,  1898,  to  her  husband, 
who  wns  then  living,  annulled  and  canceled. 
The  respondents  are  the  executors  of  the  last 
will  and  testament  of  the  deceased  husband; 

•Rvbeartng  draled  July  8,  UO. 

f  8.  See  ETiOntMb  voL  30,  Gent  IHg.  {  1911. 


and  the  devisees  under  ttat  Instrument  to  the 
land  attempted  to  be  ccmveyed  by  the  deed 
attacked.  The  ground  of  attadt  la  undue  in- 
fluence In  the  procnremoit  of  the  execution 
of  the  deed.  The  bill  avers,  and  the  evidence 
sustains  the  averment,  tliat  complainant  and 
the  grantee  in  the  deed  -woe  husband  and 
wife  at  tlie  date  of  Us  execution,  and  had  oc- 
cupied that  ration  fnr  many  years.  It  Is 
also  shown  by  the  bill  and  the  evidence  Out 
the  husband  had  managed  the  flnf^nri»^i  in- 
terest of  the  osnplahiant  and  had  been  her 
agent  for  many  years,  and  stood  In  that  rela- 
tion at  the  date  of  the  execatlm  of  the  deed. 
The  deed  purports  to  convey  a  tract  of  land 
comprising  4327Vioo  acres,  upon  a  recited 
consideration  of  f  1. 

On  this  state  of  facts,  which  are  practieally 
without  dispute,  It  cannot  be  seriously  doubted 
tiiat  the  relatkm  existing  between  the  oom- 
platoant  and  her  husband  must  be  dass^  as 
oonfldential,  and  that  the  prlndples  of  law 
governing  transactions  between  persons  stand- 
ing In  that  relatlcm  must  be  ai^lled  In  deter- 
mining the  respectlTe  rights  of  the  parties  to 
this  cause. 

In  Holt  T.  Agnew,  OT  Ala.  867,  qieaking  o£ 
a  transaction  Involving  the  relation  of  hus- 
band and  wife,  the  court  said:  "The  capacity, 
the  right  to  dispose  of  ^perty  at  wHI  and 
pleasure.  Is  an  Incident  ctf  its  ownoshlp  which 
the  law  recognizes,  and  neither  courts  of  Ikw 
nor  of  equity  can  assume  to  control  It,  or  to 
annul  dispositions  because  tbe^  may  be  es- 
teemed Injudicious,  unwise^  or  imi»DTldent,  or 
because  they  may  not  be  such  as  a  prudent 
man  would  make,  or  a  Just,  generous,  and 
honorable  man  would  consent  to  receive.  Con- 
sent free  and  voluntary,  la,  however,  an  es- 
sential elemwt  of  every  contract  and  of  every 
disposition  of  property.  The  contract  or  the 
disposition,  whatever  may  be  Its  form  or 
character  genoraUy,  of  Itself  Imports  consent; 
and  Is  sufficient  evidence  of  it  There  are 
relations  In  life  In  which  influence  Is  acquired 
by  the  one  party,  and  confidence  rinsed  by 
the  otha>-^elatl0D8  of  which  we  nsnally  speak 
as  confldentlal— that  open  the  way  and  afffffd 
opportunity  f<w  In^osltions  m  undue  Influence 
and  yet  rather  dose  the  door  to,  and  render 
difficult,  the  detection  of  ite  exercise.  Sndi 
are  the  known  relations  of  trustee  and  cestnl 
que  trust,  guardian  and  ward,  attorney  and 
client,  principal  and  agen^  husband  and  wife, 
but  the  numba  ae  character  of  the  rehitions 
are  not  defined  by  law;  'all  the  variety  of  re- 
lations In  whicdi  dominion  may  be  exercised 
by  one  person  over  another"  fall  within  flw 
general  torn  'confidential  relations.'  When, 
In  BuCh  relation,  the  party  subject  to  Imposi- 
tion, to  undue  Influence,  enters  hito  a  eontract 
with  or  makes  a  disposition  of  property  to 
the  other  from  which  detriment  is  sustained 
by  the  one  and  beneflt  derived  by  Qie  other, 
upon  principles  of  public  poUcy  tlwre  Is  no 
presumption  of  oonsmt;  tbe  act  or  conttact 
does  not  itsett  bnpmt  It  Tb6  law  casts  tbe 
burden  of  proving  the  transaetton  Ctir  and 
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Just,  and  the  free  consent  of  him  who  sustains 
the  detriment  and  Is  subject  to  the  influence, 
upon  the  party  who  takes  the  benefit  and  In 
whom  trust  was  reposed.  *  *  •  In  all 
these  cases  it  Is  a  very  material  and  Important 
circumstance,  which  may  relieve  the  transac- 
tion of  much  of  the  suspicion  attaching  to  It, 
and  tend  to  show  the  spontaneity  of  the  cestui 
que"  trust.  If  he  had  full  opportunity  to  ob- 
tain, and  in  fact  did  obtain,  competent  and 
Independent  advice  in  reference  to  the  transac- 
tlOD  from  counsel  or  from  disinterested  friends 
who  were  bound  to  him  and  not  sabject  to 
the  Influence  of  the  trustee." 

In  Malone  v.  Kelly,  54  Ala.  538,  It  Is  said: 
"Any  contract  or  agreement  Into  which  a 
party  la  lured  by  fraud,  or  Into  which  he 
Is  drawn  by  surprise  or  mistake,  superinduced 
by  the  party  with  whom  he  contracts,  or 
which  Is  extorted  by  the  undue  Influence  of 
the  party  claiming  the  benefit  of  it.  Is  vicious, 
and  will  be  annulled.  When  no  fiduciary 
relation  exists  between  the  parties,  and  they 
are  of  legal  capacity,  however  Improvident 
or  disadvantageous  the  contract  may  appear, 
though  marked  by  folly  or  Indiscretion,  it 
must  stand  until  the  party  seeking  to  escape 
Its  obligation  clearly  proves  that  it  was  the 
result  of  fraud,  mistake,  or  surprise,  or  un- 
due Influence  practiced  upon  him.  •  •  • 
If,  however,  either  of  the  known  legal  rela- 
tions of  guardian  and  ward,  trustee  and  cestui 
que  trust,  attorney  and  client,  or  auy  other 
relation  In  which  confidence  is  reposed  and 
accepted  or  Influence  acquired,  exists  between 
the  imrties,  on  ttlm  to  whom  the  confidence 
Is  extended  and  who  has  acquired  the  In- 
fluence, If  he  claims  the  benefit  of  the  con- 
tract, the  law,  on  principle  of  public  policy, 
casts  the  duty  of  provhig  Its  fairness,  and  that 
It  Is  untainted  by  a  violation  of  the  confidence 
reposed  or  an  undoe  exercise  of  the  Influence 
of  the  relatton.  •  *  •  In  short,  the  rule, 
rightly  considered.  Is  that  the  person  stand- 
ing In  such  relation  must,  before  he  can  take 
a  gift,  or  even  enter  into  a  trai^ctlon,  place 
bimself  exactly  Id  the  same  position  as  a 
stranger  would  bare  been  In,  eo  that  he  may 
gain  no  other  advantage  whatever  from  his 
relation  to  the  other  parl7  beyond  what  may 
be  the  natural  and  unavoidable  consequence 
arising  out  of  the  relation.  Again,  In  a  word, 
standing  hi  the  relation  In  which  he  stands  to 
tbe  other  party,  the  proof  lies  ujfon  him 
('Whereas,  In  the  case  of  a  stranger  It  would 
lie  on  those  who  opposed  him)  to  show  that 
be  has  placed  himself  In  tbe  position  of  a 
stranger;  that  be  has  cut  off,  as  it  were,  tbe 
connection  which  bound  him  to  the  party  giv* 
big  or  contracting,  and  that  nothing  has  hap- 
pened which  mlgbt  not  have  happened  bad 
no  sntih  ocmnectlon  snbi^ted." 

In  Noble  V.  Moses,  81  Ala.  640,  1  South. 
217,  TO  Am.  Rep.  175,  In  which  are  reviewed 
many  authorities  on  the  question,  the  court 
quotes  approvingly  the  language  employed  by 
Sir  J.  O.  Turner,  Lord  Justice,  in  Rhodes 
T.  Bata,  L.  B.  1  Cb.  Ap.  Oaa.  252:  *•!  take  it 


to  be  a  well-established  principle  of  the  court 
that  persons  standing  in  a  confidential  rela- 
tion towards  others  cannot  entitle  themselves 
to  hold  benefits  which  those  others  may  have 
conferred  on  them,  unless  they  can  show  to 
the  satisfaction  of  the  court  that  tbe  per- 
sons by  whom  the  benefits  had  been  confer- 
red had  competent  and  Independent  advice  in 
conferring  them."  "Such  has  been,"  adds 
this  court,  "the  almost  unbroken  current  of 
decisions  on  each  side  of  the  Atlantic,  from 
the  very  dawn  of  well-defined  English  equity 
Jurisprudence." 

In  Waddell  v.  Lanier,  02  Ala.  349,  It  is  said: 
"In  all  the  variety  of  the  relations  of  life  in 
which  confidence  is  reposed  and  accepted, 
and  dominion  may  be  exercised  by  one  per- 
SOD  over  another,  the  court  will  Interfere 
and  relieve  against  contracts  or  conveyances, 
when  they  would  abstain  from  granting  re- 
lief If  no  particular  relation  existed  between 
the  parties  In  which  trust  and  confidence  was 
reposed  and  accepted,  and  there  was  not  an 
opportunity  for  an  abuse  of  tbe  confidence 
and  the  exercise  of  undue  Influence.  Though 
In  this  class  of  cases  there  are  often  marks 
and  traces  of  direct  and  positive  fraud,  of 
artifice.  Imposition,  overreaching,  and  uncon- 
scionable advantage,  the  principle  on  which 
the  court  proceeds  In  granting  relief  does 
not  depend  on  the  existence  of  such  facts. 
Relief  is  granted,  not  because  there  Is  actual 
fraud,  but.  on  a  principle  of  public  policy,  to 
prevent  fraud,  and  to  remove  all  temptation 
for  its  commission.  •  •  •  A  principle 
applying  In  all  this  class  of  cases  is  that  on 
the  person  claiming  under  the  contract  or 
gift  rests  the  burden  of  proving  satisfacto- 
rily that  it  is  Just,  fair,  and  equitable  In 
every  respect,  and  not  on  the  party  seeking 
to  avoid  it,  to  establish  that  It  Is  fraudulent" 
See  also  McQueen  v.  Wilson  (Ala.)  31  South. 
91;  Ferguson  v.  Lowery,  64  Ala.  610,  26  Am. 
Rep.  718;  Johnson  t.  Johnson,  5  Ala.  90. 

With  the  foregoing  statement  of  the  prin- 
ciples to  the  test  of  which  tbe  Talldilr  <tf  the 
conve^nce  assailed  must  be  subjected,  we 
will  Inquire  if  It  is  shown  by  the  respondents 
that  It  Is  Just  fair  and  eqidtable-timt  it 
was  executed  by  complainant  of  her  own 
volition,  free  from  the  Influence  of  her  hus- 
band and  agent  We  think,  clearly  not  It 
is  nowhere  shown  that  the  confidential  re- 
lation was  ever  severed  for  a  time  hy  tiie 
interposition  of  competent  and  ind^ndent 
advice.  On  tbe  contrary,  the  deed  was  pre- 
pared by  tbe  husband  or  at  his  instance  and 
request  &i>d  was  executed  by  complainant 
at  his  instance  and  in  his  presence.  Fur- 
thermore, there  can  be  but  little  doubt  that  sbe 
was  Induced  to  execute  it  by  him.  The  evi- 
dence tended  to  show  strongly  that  she  only 
yielded  her  ctmeent  to  tbe  execution  of  It 
after  much  pressure  bad  been  broi^ht  to 
bear  upon  her  by  ber  husband.  We  are  not 
unndndfol  that  tlie  chancellor  excluded  much 
of  this  testimony,  and  tiiat  \1a  Incompetency 
is  iDsiBted  upon  taerei,  Id  dol]itf'>p.  Jiowl^ 
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ever,  the  chancellor  was  In  error.  The  wit- 
nesses testifying  to  these  facts,  although  re- 
lated to  the  complainant  and  will  Inherit  her 
estate  should  she  die  intestate,  are  not  In- 
competent to  testify  to  the  declarations  of 
the  deceased  husband.  They  have  no  pecu- 
niary interest  tn  the  result  of  this  suit,  and 
are  not  parties  "nemo  est  h seres  viventls." 

So  then,  Instead  of  the  respondents  sus- 
tainii^  the  burden  of  showing  that  the  com- 
plainant's consent  to  execute  the  deed  was 
not  the  result  of  Influence  growing  out  of  the 
ponfldentlal  relations  existing  between  her 
nnd  her  bnsband,  that  It  was  free  and  volnn- 
tary,  nnd  independent  of  the  relation,  the 
evidence  affirmatively  shows  the  contrary. 
Furthermore,  it  might  be  shown,  if  necessary, 
tliat  the  evidence  falls  to  satisfactorily  es- 
tublish,  as  contended  for  by  the  respondents, 
that  this  deed  was  executed  in  considera- 
tion of  a  conveyance  by  her  husband  to  her 
of  certain  property  In  1890,  more  than  eight 
years  previous.  Prima  facie,  the  considera- 
tion recited  in  it  of  fl  was  the  true  one.  Of 
course.  It  is  open  to  explanation,  and  parol 
evidence  Is  competent  to  show  that  the  real 
consideration  was  an  exchange  of  property. 
Eickles  V.  Carter,  26  Ala.  568;  Hair  T.  Little, 
28  Ala.  28S.  When,  however,  a  considera- 
tion different  fnnn  the  one  expressed  in  the 
deed  is  attempted  to  be  shown,  the  burden 
of  proof  is  upon  the  party  asserting  it.  But 
conceding  tliat  the  respond^its  have  shown 
that  the  real  consideration  of  the  deed  sought 
to  tw  annulled  was  as  they  contend,  they 
have  not  shown,  and  the  burden  Is  upon  them 
to  do  80,  that  the  exchange  was  just,  fair, 
nnd  equitable.  There  Is  no  evidence  in  the 
record  as  to  the  value 'of  the  land,  In  18^, 
attempted  to  be  ctmreyed  by  tbe  deed  as- 
sailed by  the  bllL  It  Is  true  there  la  some 
evidence  of  its  value  In  1901.  But  this  is 
not  evidence  of  what  tt  was  worth  in  1890, 
when  it  is  contended  that  the  agreement  for 
the  acbange  was  entered  Into. 

Our  conclusion,  therefore.  Is  that  the  com- 
plainant is  entitled  to  the  relief  ehe  asks  for. 
To  this  end  a  decree  will  be  here  entered 
reverring  tbe  decree  beloVr,  and  ordering  an 
annnlm^it  and  cancellation  of  the  deed, 
with  directions  to  the  register  to  bold  a  ref- 
erence, take  and  state  an  account  of  the 
rents  collected  by  the  respondent  Nelson,  as 
executor,  from  the  lands  described  in  the 
bill,  and  report  to  tbe  next  tonu  of  the 
chancery  court. 

Reversed  and  rendered. 

(138  Ala.  M) 

SMITH  et  aL  V.  GORDON.* 

(Snpreme  Coart  of  Alabama.    Feb.  3,  1903.) 

ACTION  TO  REMOVE  CLOUD  ON  TITLE— QUIET- 
ING TITLE— VENDOR  AND  PURCHASER— EX- 
ECUTORY CONTRACT  TO  CONVEY— ST ATUTB 
OF  USES  —  CONSTUUCTIVB  POSSESSION  — 
PLEADI  NO— DEPARTU  RE. 
1.  Where  the  purrose  of  a  bill  was  to  remove 

a  doud  from  coraiilainant's  alleged  title  to  min- 


eral rights  in  the  land  described,  and  as  snbse- 

QUfflQtly  amended  was  converted  into  a  MU  un- 
der the  statute  (Code  18»0,  H  80&-fil3)  to  com- 
pei  tbe  determlaation  of  d^ms  and  quiet  title 
to  the  mineral  rights  In  the  laud,  the  change 
was  not  snch  as  to  cMistitute  a  departure  u 
pleading. 

2.  Aq  executory  c<mtract  to  convey  land  does 
not  affect  the  legal  title,  and  the  estate  in  law 
remaios  in  the  veudor  until  the  execution  of  a 
valid  conveyance. 

3.  Code  189tt,  {  10S7,  provides  that  Uvery  of 
seisin  is  unnecessair  in  any  cmveyance.  Held, 
that  it  was  a  1^1  unpossiblli^  for  a  construct- 
ive posBes^n  under  uie  statute  of  uses  to  vest 
Id  a  vendee  of  laud  under  aa  executory  contract 
who  obtained  a  deed  from  the  vendor,  executed 
after  the  latter  had  already  conveyed  the  land 
to  another  and  had  no  legal  estate  to  convey. 

4.  To  maintain  a  bill  und^  the  statute  to 
compel  the  determination  of  claims  to  land  and 
to  quiet  title,  possession  is  essential,  and  must 
he  uueqaiTOcally  alleged. 

Appeal  from  Chancery  Court,  Franklin 
County;  W.  H.  Simpson,  Ohancellor. 

Bill  by  Eugene  C.  Gordon  against  A.  O. 
Smith,  receiver  of  tbe  Lady  Bnsley  Ooal, 
Iron  A  Rallvray  Company,  and  others.  Fnnn 
a  decree  overruling  tbe  respondents'  demur- 
rer to  the  bill  as  amended,  and  their  motion 
to  dismtfls  the  same  for  the  want  of  equity, 
respondents  appeal,  and  assign  the  rendition 
of  the  decree  aa  error.  Reversed. 

Ward  &  Houghton,  A.  G.  Smith,  and  Lee 
C.  Bradley,  for  appellants.   Thos.  B.  Bdii«- 

hac,  for  appellee. 

DOWDELL,  J.  The  appeal  In  this  case 
is  taken  from  an  interlocutory  decree  over- 
ruling respondents'  (appellants  here)  demur- 
rer to  the  bill  as  amended,  and  their  motion 
to  dismiss  the  same  for  want  of  equity.  The 
purpose  of  the  bill,  as  originally  filed,  was 
to  remove  cloud  from  complainant's  alleged 
title  to  the  mineral  rights  In  the  land  descrltn 
ed,  and  as  subsequently  amended  was  con- 
verted Into  a  bill  under  the  statute  (Code 
1896,  8S  809-813)  to  compel  the  determina- 
tion of  claims  and  quiet  title  to  the  mineral 
Interest  and  rights  In  said  lands.  Tbe  relief 
sought  by  the  original  bill  and  that  by  tbe 
bill  as  amended  was  of  a  kindred  nature. 
The  change  wrought  by  the  amendment  was 
not  of  such  a  radical  character  as  to  con- 
stitute. In  pleading,  a  departure.  Aa  amend- 
ed it  averred,  in  substance,  that  In  1881  one 
Pounders,  then  tbe  owner  and  In  possession 
of  the  Interest  In  dispute,  executed  a  contract 
to  convey  the  same  to  the  appellee  and  his 
associates,  to  whose  rights  he  and  other  par- 
ties named  In  the  bill  have  succeeded,  upon 
certain  conditions  particularly  set  forth  in 
the  said  contract;  that  In  1882,  said  Pound- 
ers conveyed  by  deed  said  interests  to  Enoch 
Ensley,  the  grantor  of  the  Lady  Enaley 
Coal,  Iron  &  Railroad  Company,  subject  to 
the  rights  of  appellee  and  bis  associates  un- 
der said  contract,  which  deed  was  duly  re- 
corded withhi  ten  days  thereafter;  and  that 
in  1384  said  Pounders  executed  a  deed  to 
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said  mineral  Interests  to  appellee  and  bUi 
BSsoolateB,  Tbe  bill  also  allied  In  terms 
peaceable  poasesBton  by  tbe  complainant, 
claiming  to  own  said  mtaeral  interests,  and 
tbat  bis  title  was  disputed  or  denied,  and 
ttaat  no  anlt  was  pending  to  enforce  cat  test 
tbe  -raUdlty  oC  tbe  titl&  Tbe  blU  does  not 
stop  witb  tbese  general  a-mments,  but  sets 
fortb  wltb  partlcnlaiity  tbe  tme  state  of 
tbe  facts,  bj  wbich  it  Is  shown  tbat  neither 
tbe  complainant  ma  respondents  were  in 
tbe  actual  possesion  of  tbe  Interest  in  dls- 
pnte  at  or  prior  to  tbe  time  of  the  fllbig  ot 
tbe  bill,  and  that  Founders  was,  and  has 
since  1^  beoo.  In  possession  of  tbe  surface 
Interests  of  tbe  lands.  The  bill  further  al- 
\egeB  tbat  tbe  complainant  was,  hj  the  eX' 
ecntlon  of  tbe  deed  to  him  bj  Pounders, 
vested  with  the  conatrnctlve  possession  of 
said  Intereste  under  the  statute  of  uses. 

It  Is  perfectly  dear  tbat  tbe  contract  of 
18S1  entered  into  between  the  complainant 
and  hto  associates  and  Pounders  was  notb< 
Ing  more  than  an  ececutoty  contract  by 
Pounders  to  convey  the  mineral  Intereste  In 
tbe  hind  upon  the  fulfillment  of  cotain  cicm- 
dltitnis.  lE^  It  there  was  no  present  convey- 
ance of  the  legal  title,  and  It  Is  wdl  settled 
that  on  execntory  contract  to  convey  land 
does  not  affect  the  legal  tltto.  The  estete 
in  law  remains  the  estete  of  the  voidor  u& 
til  the  execution  of  a  ^relld  conv^rance. 
Yonng  V.  lAtbam,  182  Ala,  841,  81  South. 
448.  The  legal  title  to  tbe  Interest  In  dis- 
pute remained  to  Founders  until  tbe  execu- 
tion by  him  of  the  deed  In  1882,  and  1^ 
whieb  deed  the  legal  title  was  conveyed  to 
and  vested  in  Enoch  Bnsley.  After  this  con- 
veyance, and  at  tbe  time  of  tbe  deed  In  1884 
to  tlie  complainant  and  his  associates,  Ponn- 
dets  bad  no  title  to  the  totereste  in  dispute 
which  he  could  convey.  By  the  stetnte  of 
uses  tbe  possession  of  Pounders,  tbe  vendor, 
was  transferred  to  and  became  tbe  posses- 
sion of  bis  vendee,  Enoch  Enaley,  eo  to- 
stent!  with  tbe  necutlon  of  the  conveyance. 
Code  1896. 1  1037;  BUbb  v.  Smith.  1  Ala.  278. 
It  was,  therefore,  a  legal  impossibility  for 
a  constructive  possession  under  the  statute 
of  uses  to  vest  In  the  complainant  utider  a 
deed  from  one  who  bad  no  legal  estate  to 
convey;  tbe  theory  of  the  law  being  tbat 
constructive  possession  accompanies  the  le- 
gal title.  To  maintain  a  Mil  under  the  stat- 
ute to  compel  the  determination  of  claims  to 
land  and  to  quiet  title,  possession  actual  or 
constructive  Is  essential,  and  such  possession 
must  be  definitely  and  unequivocally  alleged. 
Code  1890,  IS  809,  810;  Oalloway  v.  Hendon, 
181  Ala.  280,  81  South.  603.  The  averment 
of  possesion  to  the  bill  is  shown  by  the 
statement  of  f&cte  set  forth  to  be  Uie  mere 
statement  of  a  conclusion  by  the  pleader. 
It  la  inconsistent  with  and  repugnant  to  the 
facte  stated  In  tbe  bill.  TTuder  tbe  facta 
averred,  the  complatoant  had  neither  the 
actual  nor  constmetlve  possession  of  the  min- 
eral Interesta  to  tbe  land  described  at  the 


time  of  tbe  filing  of  tbe  bin,  or,  as  for  that, 
has  never  had,  and  the  bUl,  therefbre,  as 
one  undM  the  statute  to  compel  detemUna- 
tlon  of  claims  and  to  quiet  title.  Is  without 
equity.  It  follows  that  tbe  decree  ovomlli^ 
the  moti(m  to  dismiss  tbe  bill  for  want  of 
equily  must  be  revosed,  and  a  decree  will 
be  hen  rendered  snstatntog  the  motion  and 
dismissing  the  bUl. 
Beversed  and  rendered. 


037  Ala.  292) 
MANKER  T,  WESTERN  UNION  TBI^ 
GRAPH  CO.* 

(Supreme  Court  of  Alabama.   Dec.  18,  1902.) 

T>UaRAFBB~CONTRACT-UNDI8<S<08BD  PRIN- 

CIPAI^APPBAI*. 

1.  Where  tbe  complaint  in  an  action  against 
a  telegraph  company  for  failure  to  deliver  a 
message  set  up  a  contract  between  plaintiff  aud 
defendant,  the  fact  that  the-  breach  was  will- 
ful or  the  result  of  negligence  would  not  change 
the  action  to  one  of  tort. 

2.  Where  a  case  was  tried  on  the  thecHT  that 
It  was  an  action  of  contract,  it  cannot  be  re- 
garded on  appeal  as  an  action  In  tort. 

8.  One  to  whom  a  telegram  is  sent  may  re- 
cover from  the  company  for  breach  of  the  con- 
tract to  transmit  it,  made  by  the  sender  as  his 
agent,  thoui^  the  agency  was  not  diseloaed 
when  the  omtract  was  made. 

Appeal  from  Circuit  Court  Jefloaon  County; 
A.  A.  Coleman,  Judge. 

Actfon  by  Matie  E.  Manher  against  the 
Western  UntoD  Telegraph  Company.  Wnm  a 
judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

The  plaintiff  was  the  sendee  of  a  message, 
which  was  sent  to  her  by  her  brother,  Frank 
Lash,  telling  her  of  the  dying  condition  of  her 
father,  aud  summoning  her  to  his  bedaide. 
There  was  evidence  introduced  on  the  part  of 
the  plaintiff  tending  to  show  that  Frank  Lash, 
the  sender  of  the  message,  was  acting  as  agent 
of  the  plaintiff,  and  for  her  benefit  The  facta 
of  tbe  case  and  tbe  substance  at  the  i>ortlons 
of  the  court's  oral  charge  to  which  ezceptionB 
were  reserved  are  snffldently  set  forth  to  the 
opinion.  Tbe  plaintiff  requested  the  court  to 
give  to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  "(1)  If  the  Jury 
believe  the  evidence  they  will  find  for  the 
plaintiff.  (2)  The  court  charges  the  Jury  that 
it  was  not  the  duty  of  Frank  Lash  to  toform 
the  defendant  company  of  the  fact  tbat  In 
sendtog  tbe  message  described  to  tbe  com- 
plaint, if  from  the  evidence  you  believe  that 
he  was  acting  as  tbe  agent  of  plaintiff,  that 
be  was  the  agent  of  plaintiff.  In  order  to  make 
the  defendant  liable  to  plaintiff  to  this  cause.** 
There  were  verdict  and  judgment  for  the  de- 
fendant. The  plaintiff  appeals,  and  assigns  as 
.  error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 
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R  11  Alten,  for  appellant  Walter,  TWr 
man*  Campbell  ft  Walker,  for  appellee. 

DOWDBLL,  J.  This  was  an  action  by  the 
if^nOee  of  a  telegraphic  meaaage.  The  com- 
Idalnt  contained  fonr  connta.  A  demurrer  waa 
anatained  to  the  tiilrd  and  fourth  counts  for  a 
failure  to  aver  In  said  counts  that  the  sender 
of  the  message  acted  aa  the  agent,  or  for  the 
benefit  of  the  plaintiff.  The  rauota  were  then 
amended  by  averring  the  agency,  after  which 
the  demurrw,  bdng  renewed,  was  orerrnled. 

The  facts  arored  hi  the  complamt  set  up  a 
contract  between  the  plaintiff  and  the  defend- 
ant, and  the  plea  was  non  assumpsit,  and  Isaue 
waa  taken  on  this  plea.  Whether  the  alleged 
breach  was  wUlfnl  or  the  result  of  negligence 
would  not  change  the  character  of  the  action 
from  one  ex  contractu  to  one  ex  delicto. 
Moreover,  the  parties  tried  the  case,  and  Uie 
tiial  court  so  understood  It  and  treated  It,  aa 
an  action  ex  contncta.  The  plaintiff,  having 
tried  ha  case  on  one  theory  In  the  court  below, 
will  not  be  permitted,  on  appeal  for  the  pnr^ 
pose  of  putting  the  trial  court  In  error,  to  try 
her  case  on  an  entirely  different  theory. 

The  action  being  conaldored  as  one  ex  con- 
tractu, the  only  queatton  ralaed  by  the  aa- 
algnmenta  of  error  upon  exceptions  to  parts 
of  the  (Hal  charge  of  the  court  and  on  refusal 
to  charge  aa  requested  by  plaintiff  in  writing 
la  whether  the  principal  may  maintain  an  ac- 
tion tar  breach  of  contract  made  by  the  agent, 
the  principal  not  having  been  disclosed  at  the 
time  of  the  making  of  the  contract  In  the 
cases  of  Weatem  Union  Telegraph  Co.  v.  All- 
good,  126  Ala.  712,  27  South.  1024,  and  Lucas 
T.  So.  Ry.  Co..  122  Ala.  529,  25  South.  219.  It 
was  hdd  that  an  undisclosed  principal  could 
not  recover  damages  for  breach  of  contract 
made  by  the  agent.  These  cases  followed  and 
were  based  upon  expres^ons  contained  in 
Daughtery  v.  A.  U.  Tel.  Co.,  75  Ala.  ICS,  61 
Am.  Rep.  435;  W.  U.  Tel.  Co.  v.  Henderson, 
89  Ala.  510,  7  South.  419,  18  Am.  St  Bep. 
148;  Kennon  &  Bro.  v.  Tel.  Co.,  92  Ala.  399, 
0  South.  200;  and  Tel.  Co.  v.  Wilson,  93  Ala. 
82,  9  South.  414,  80  Am.  St.  Bep.  23.  A  re- 
view of  these  later  cases  leads  us  to  the  con- 
clualon  that  what  was  stated  In  those  cases 
with  regard  to  showing  by  the  proof  that  the 
agency  was  disclosed  was  nothing  more  than 
dictum.  Upon  more  mature  consideration,  we 
are  now  unable  to  see  any  sufficient  reason 
for  holding  that  a  principal  may  not  maintain 
an  action  on  a  contract  made  by  his  agent, 
though  such  principal  be  not  disclosed  In  the 
making  of  the  contract.  The  above  cases  are 
In  conflict.  In  principle  at  least,  with  the  cases 
of  Bell  V.  Reynolds,  78  Ala.  511,  56  Am.  Rep. 
82;  City  of  Huntsvllle  v.  Huntsvllle  Gas  Co., 
70  Ala.  191,  and  McFadden  &  Bro.  v.  Hender- 
son et  al.,  128  Ala.  229,  29  South.  640.  These 
latter  cases,  we  think,  assert  the  correct  rule, 
and  the  one  which  we  are  disposed  to  adhere 
ta  This  doctrine  seems  to  be  not  only  the 
more  reasonable  rule,  but  also  well  supported 
by  authority.  We  are,  therefore,  of  the  opin- 


ion that  what  waa  said  In  the  cases  of  Daugh- 
tery, Henderson,  Kennon  ft  Bro.,  and  Wilson, 
supra,  upcm  this  question,  dumld  be  disap- 
proved, and  the  cases  of  Allgood  and  Lucaa 
supra,  should  be  overruled.  It  follows  from 
this  conclusion  that  the  court  below  erred  In 
those  portions  ot  the  general  charge  excepted 
to  wbmln  the  court  Instmcted  the  jury  that, 
unless  the  agency  was  disclosed  to  the  de- 
fendant at  the  time  of  the  making  of  the  con- 
tract the  plaintiff  could  not  recover;  and 
also  In  refusing  to  give  written  diarge  No.  2 
requested  by  the  plaintiff.  The  Judgment  of 
the  lower  court  will  be  reversed. 
Reversed  and  remanded. 


(W  Al*.  w 

POFH  V.  STATE. 
(Supreme  Court  of  Alabama.   June  18,  1003.) 

SEDUCTION— ELECTION— INSTRDCTIONS— WHO 
UAY  BE  SEDUCED. 

1.  In  a  prosecution  for  sednction  the  state 
Introdaced  prosecutrix  as  a  witneaa,  and  she  tes- 
tified to  an  act  of  intercourse  between  herself 
and  defendant  et  a  certain  time  and  place; 
that  this  was  the  first  act  of  intercourse;  that 
defendant  had  promised  to  marry  her,  and  they 
had  fixed  the  time  for  the  marriaee  at  the  en- 
suing Christmas.  Held  to  constitute  an  election 
aa  to  the  time  of  the  alleged  sednction,  and  it 
was  error  to  admit  proof  of  subsequent  acta  of 
intercourse. 

2.  lu  a  prosecution  for  seduction,  an  fostmc- 
tion  that  ^there  is  no  du^  devolving  on  this 
jury  to  convict  or  eitb.«r  aeqidt,  to  elevate  the 
colored  race,"  was  properly  refused  as  argu- 
mentative. 

3.  An  instmction  that  "the  Question  of  wheth- 
er the  colored  race  will  be  elevated  hy  a  convic- 
tion in  this  case  is  not  a  Question  to  be  conidd- 
ered  by  the  juiy"  was  arsrumentatiTe. 

4.  A  woman  debauched  by  means  of  force  and 
against  her  own  will  is  chaste,  within  the  mean- 
ing of  Code  1S90,  i  5508,  and  may  be  seduced. 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Draper  Pope  was  convicted  of  seductton, 
and  appeals.  Reversed. 

In  addition  to  the  facts  testified  to  by  the 
prosecutrix  as  set  forth  In  the  oplnl<m,  she 
further  testifled  that  the  first  time  the  de- 
fendant bad  sexual  Intercourse  with  her  it 
was  against  her  protest,  and,  although  he 
promised  to  marry  her,  she  did  not  consent, 
and  was  not  willing  to  the  commission  of  the 
act.  The  other  testimony  of  the  prosecutrix 
tended  to  show  that  she  interposed  no  ob> 
jectlon  to  the  subsequent  sexual  acts,  but 
consented  thereto. 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  "(1)  There  la 
no  duty  devolving  on  this  jury  to  convict  ot 
either  acquit  to  elevate  the  colored  race. 
(2)  Unless  the  Jury  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
female  willingly  consented  to  the  first  act 
of  sexual  Intercourae  with  the  defendant,  be 


f  1.  See  Indictment  and  iBformatloo.  voL  Sf,  OtaL 
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b  not  gnlltr.  <S)  If  flie  female  dlA  not  am- 
lent  to  tbe  first  act  of  sexual  IntNCotme, 
and  the  defendant  bad  such  Intercourse  by 
force  and  against  ber  will,  the  jury  must 
find  btm  not  gnUty.  <^  The  Jnry  must  be- 
Ueve  beyond  a  reasonable  ilocbt,  ftom  tbe 
evidence,  that  tb»  female  willingly  cmuoit-' 
ed  to  the  first  act  of  sexual  Intercourse  be- 
cause of  a  promise  of  marriage,  or  beciause 
of  arts,  temptations,  deeq^ons,  or  fiattery 
used  by  tbe  defendant,  and  not  a  desire  to 
gratify  passion  only.  U  tbe  Jury  believe 
from  the  erldence  that  the  prosecutrix  yielded 
her  Tlrtne  by  reaam  ot  the  force  used  by  the 
defradant,  and  not  by  meana  of  temptation, 
deceptions,  arts,  flattery,  or  a  promise  ot 
marriage  on  tbe  part  of  Ibe  defendant,  then 
they  cannot  cmrlct  bim.  (6)  The  question 
<tf  whether  the  colored  race  will  be  elevated 
by  a  conviction  In  tbla  case  Is  not  a  question 
to  be  considered  by  tbe  Jnry.  (7>  If  the  Jury 
are  reasonably  satlsfled  from  the  evidence 
that  at  the  time  of  the  allied  seduction  de< 
fendant  used  force,  and  bad  sexual  fnter^ 
course  vrltb  the  female  without  ber  consent, 
the  Jury  must  find  the  defendant  not  guilty. 
(8)  If  the  first  time  defendant  had  sexual  in- 
tnconrse  wltb  the  female.  If  he  did  have 
sexual  intercourse  with  her,  the  female  be- 
ing nnwilllng  and  not  consenting  to  the  act, 
and  be  accomplished  the  Intercourse  by  force, 
tbe  defendant  la  not  gnllty.'* 

Boykln  A  Lee  and  Otto  Y.  Lee^  tat  appel- 
lant 

Tbe  authorities  dted  In  brief  of  appellant 
as  sustaining  the  first  proposition  decided 
by  the  court  on  this  appeal,  are  as  follows: 
Wickard  v.  State,  109  Ala.  45,  19  South.  491; 
Smith  V.  State,  62  Ala.  384;  McPherson  v. 
Stete.  S4  Ala.  221;  McCullough  v.  State.  63 
Ala.  76;  Bonham  v.  State,  65  Ala.  466;  Oarle- 
ton  V.  State.  100  Ala.  180,  14  South.  472; 
Williams  T.  State,  77  Ala.  63;  Chappell  v. 
State,  86  Ala.  M,  6  South.  419;  Sullivan  t. 
Btnte^  88  Ala.  688. 

Maasey  Wilson,  Atty.  Gen.,  for  the  Stete. 

McCLBXXAN,  O.  J.  Pnsecntlon  for  se- 
duction. The  state  Introduced  the  prosecu- 
trix aa  a  witness,  and  she  testified  to  an  act 
of  sexnal  Intercourse  between  them  at  a 
certain  time  and  place,  that  this  was  tbe  first 
time  he  had  sexual  Intercourse  with  her,  and 
that  prior  to  this  act  he  promised  to  marry 
her,  and  they  had  fixed  tbe  time  for  their 
marriage  at  the  visaing  Christmas.  After 
all  this  had  been  detailed  by  the  witness,  the 
state  was  allowed,  against  defendant's  ob- 
3ectlon»  to  show  by  her  that  a  week  after 
this  first  connection  defendant  had  sexual  In- 
tercourse with  her  again,  and  that  they  con- 
tinued to  have  sexual  Intercoorse  "regularly" 
for  some  months  afterwards.  Defendant's 
objection  was  put  on  the  sronnd  that  by  go- 
ing Into  proof  of  the  flrst  sexual  act  in  the 
way  ami  to  tbs  sxtent  we  ban  IndlcatcJ, 


flie  stete  had  elected  the  time  of  tbB  al- 
lied seductlw.  We  think  the  objection  waa 
well  taken,  and  that  fbe  court  erred  In  over- 
ruling It  See  anthwltles  dted  on  tbe  biitf 
for  appellant  Of  course,  if  the  d^endast 
had  not  objected  to  this  evidence,  bnt  If  not 
oltJecting,  consented  to  the  several  acta  of 
sexual  totereourse  bdng  laid  before  Ute  Jury, 
It  would  bare  been  competent  for  tbe  Jury 
to  base  a  conviction  on  any  act  induced  by 
the  statutory  means,  the  woman  being  chaste 
prior  to  such  act  end  the  act  being  within 
tbe  period  covered  by  the  IndlctaEient  (Smith 
V.  State,  107  Ala.  139, 18  South.  806);  but  that 
la  a  dlfferoit  question  from  the  one  bere 
presented. 

The  first  and  dxtb  charges  requested  by 
defendant  were  mere  argnmenta,  and,  as  tbi 
case  is  presented  here,  abstract 

As  the  case  went  to  the  Jorr.  the  court 
having  declined  to  hold  the  state  to  an  elec- 
tion as  we  have  seen,  chaises  2,  8,  4,  5,  7, 
and  8  woe  properly  refused.  It  tbe  flrst 
Interconrae  was  accomplished  by  means  of 
force  on  the  i>art  of  tbe  defendant  and 
against  tbe  will  of  tbe  prosecutrix,  she  waa 
thereby  debauched  In  a  physical  but  not  In  a 
moral  sense,  and  was  still  chaste  vrithin  the 
meaning  of  the  statute  (Code  1896,  |  5603),  so 
that  seduction  might  be  predicated  of  the 
second  act  of  sexual  connection,  accomplish- 
ed, as  the  evidence  tends  to  show,  with  ba 
consent.  Induced  by  pnnnlse  ot  marriageu 

Beversed  and  remanded. 


(U7  Ala.  178) 

DALTON  V.  BUNN  &  AXLISON.» 

(Supreme  Court  of  Alabama.   Feb.  28,  1908.) 

ASSUMPSIT— OOODB  SOLD— DBPBNSBS-BRaAOH 
OP  CONTRACT— PLBADING—DEPBCT- 
IVB  PLBA8-RBMEDT. 

1.  Defendant,  Iii  an  action  for  goods  aold  and 
retained,  cannot  plead  In  bar  tbe  contract  of 
■ale  and  Ita  brattOL 

2.  Pleas  which  are  neither  frivolous,  irrele- 
vant, nor  prolix  cannot  be  stricken  on  motion, 
but  defects  thradn  must  be  taken  advantage  of 
1^  demurrer. 

Appeal  from  Circuit  Court  Madison  Oonn- 
ty;  Osceola  Kyle,  Judge. 

Action  by  Bunn  A  Allison  against  A.  L. 
Dalton.  From  a  Judgment  for  plalntltts, 
defendant  appeals,  fieversed. 

Tbe  d^endant  pleaded  the  general  issue 
and  tbe  following  spedal  pleas:  "(1)  Tbe 
defendant  alleges  that  upon  the  28d  day  of 
November,  1898^  tiftrougb  W.  U  McLendon, 
bis  agHit;  he  entered  into  a  contract  In  writ* 
tng  with  Bonn  it  Allison  for  the  pnrcbase 
ot  certain  amonnta  and  varieties  of  wood  to 
be  furnished  by  said  Bunn  it  Allisim  to  de- 
fenduit  That  said  agreanent  was  In  words 
and  figures  as  follows,  to  vrit:  Stevenson, 
Alabama,  Nov.  2Sd,  1888.  We  agree  to  fnr- 
nlsh  A.  U  Dalton  10  «  12  cars  of  4  ft  wood 
a  week,  asb,  oak,  hlckorr,  mnlberrgr  at  UfO 
per  and  tab.  cars  Grow  Oeeek  or  BteraB- 

"BAMTlBg  4«nM  Jolr  %  ML  . 
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son,  and  A.  L.  Dalton  agrees  to  pay  for 
ume  every  Saturday  ontll  tbe  20th  of  Jan* 
uary,  and  wa  agree  to  fnmlab  a  tboiuand 
cord  In  tbts  time.  W.  T.  Bonn  &  T.  F.  Al- 
lison. Beed.  of  A.  Lw  Dalton  ten  dollars  on 
the  above  contract.  W.  T.  Bonn  &  T.  F. 
AlUaon.'  And  defendant  alleges  that  he  en- 
tered Into  said  contract  In  good  faith,  and 
has  at  all  times  stood  ready  to  comply  with 
bis  part  of  tbe  agreement,  but  be  alleges 
that  the  said  Bunn  ft  Allison  failed  and  re- 
fused to  comply  with  their  part  of  tbe  con- 
tract, In  this:  that  tbey  did  not  fnmlsb  to 
defendant  either  tbe  amount  of  the  wodd 
Bpedfled  In  the  contract,  to  wit,  10  to  12 
cars  per  week,  nor  tbe  quality  of  the  wood 
specified  In  the  agreemmt,  but,  on  the  con- 
trary, furnished  wood  of  a  mixed  variety, 
Including  some  oak,  ash,  blckory,  and  mul- 
berry, but  also  a  large  quantity  of  sweet 
gum,  elm,  hackbetry,  sycamore,  and  iron- 
wood,  ^at  by  reason  of  said  mixture  of 
soft  woods  named  above  In  tbe  cars,  when 
dellveied  by  plaintiff  to  defendant,  the  same 
became  unsalable  and  of  no  value  to  de- 
fendant That;  after  tlie  defendant  discov- 
ered that  tbe  said  cars  were  not  loaded  with 
wood  as  specified  In  ti»  contract,  he  notified 
the  plaintiffs  not  to  ship  any  more  such 
wood,  and  that  after  such  notice  plaintiffs 
continued  to  load  said  cars  of  wood,  and  that 
said  defendant  refused  to  accept  same,  on 
account  of  wood  not  coming  up  to  specifica- 
tions of  the  contract  D^raidant  further  al- 
legn  that  he  refused  to  accept  cars  num* 
bered  22,288,  6,778,  28.782,  786,  1.5S4,  26.132, 
5,171,  6.260,  6,188.  22.429,  20.028^  6,372,  8,- 
032,  8363,  654.  11,392,  before  they  were  ship- 
ped, and  tbat  said  cars  of  wood  w&te  never 
shipped  to  d^ndant  and  never  received  by 
him,  and  that  he  received  no  benefit  from 
the  same.  In  ttiat  tbey  were  not  loaded  with 
such  wood  as  specified  In  the  contract  and 
were  unsalable.  0!)  Defoidant  for  further 
special  plea,  sajrs  that  at  the  time  he  en- 
tered into  the  contract  set  ont  in  plea  No.  1, 
he  was  engaged  In  a  contract  to  furnish 
wood  to  the  government  for  tbe  use  of  Unit- 
ed States  troops  in  the  <dty  of  Huntsvllle; 
that  the  plaintiffs  knew  at  tbe  time  of  tbe 
making  of  said  contract  that  the  wood  to  be 
f nrolabed  to  defendant  was  to  fill  defendant's 
Mid  contract  with  the  government  officials; 
that  defendant  accepted  and  paid  for  sucb 
wood  as  came  up  to  tbe  spedficationB  at  tbB 
contract  with  plaintiffs,  and  at  all  times 
was  willing  and  anions  to  carry  out  his 
part  of  the  agreement  with  plaintiffs;  but 
defendaAt  alleges  that  the  plaintiffs  failed 
to  furnish  such  wood  as  was  specified  in  the 
contract,  and  that  by  reason  of  such  breach 
of  the  contract  he  was  unable  to  sell  tiie 
wood  sued  for  and  not  paid  for,  and  was 
forced  to  bny  wood  from  other  sources  to 
supply  his  contract  with  tbe  government  of 
the  United  States.  That  defendant  reeeiyed 
and  paid  for  all  cars  of  wood  as  they  were 
delivered  until  the  receipt  of  cars  numbered 


9,882, 2,802,  2,495,  9,612,  which  was  InqncteA 
1^  the  government  offldala  and  zeijected  fay 
them,  aftw  which  rejection  defendant  notl- 
fled  plalntlffB  not  to  ship  any  man  wood. 
(8)  further  special  plea,  deflmdant  says 
tbat  plalntlffB  breached  their  agreemoit  with 
defendant  in  this:  that  the?  failed  to  deliver 
the  number  of  cars  per  week  as  q  tedfled  in 
tbe  agreement  and  that  by  reuon  of  said 
breach  defendant  was  unable  to  carry  ont  bis 
contract  with  the  government  of  13ie  United 
States,  and  suffered  great  dami^  <4)  As 
further  special  plea,  defendant  says  that  un- 
der his  agreement  with  plaintiffs  they  were 
to  deliver  to  him  salable  and  merchantable 
wood,  and  that  plaintiffs  failed  or  refused 
to  deliver  such  wood,  in  that  It  was  not  ac- 
cording to  the  q;)edfications  of  the  agree- 
ment and  could  not  be  sold  by  defendant 
tm  the  market  OS)  As  fartbw  qtedal  idea, 
defendant  says  that  some  time  soon  after  the 
defendant  had  notified  plaintiffs  not  to  ship 
blm  any  more  wood,  to  wit  on  or  about  Jan- 
uary 1.  1809,  plaintiffs  had  a  verbal  agree- 
ment with  defendant  to  tbe  effect  that  the 
dtfendant  should  send  a  government  tospect- 
or  to  impect  such  wood  as  was  loaded  on 
the  cars  at  Stevenson,  Ala.,  or  Crow  Greek, 
Ala.,  and  that  defendant  would  take  all  such 
wood  as  would  be  accepted  by  tbe  said  in- 
spector, at  Qie  agreed  price  of  11.50  per  cord: 
that  defendant  should  have  reasonable  time 
to  attend  to  some  othW  matters  and  return 
to  Stevenson,  and  that  be  would  then  have 
the  Inspector  to  taspect  the  wood;  that  be- 
tote  the  defendant  coQld  return  to  Steven- 
son, plaintiffs  had  filed  suit,  and  that  de- 
fendant could  not  carry  out  his  agreement 
for  the  acccq;>tance  of  such  inspected  wood. 
(6)  As  fnrth«r  special  plea,  defiant  says 
that  plalntUb  have  brok«i  their  agreement 
In  tiiat  they  neither  furnished  the  amount 
or  tbe  quality  of  the  wood  demanded  by  tt» 
contract  and  that  by  reason  of  such  breach- 
es he  refused  to  accept  any  wood  af^  said 
breaches." 

The  defendant's  demurer  filed  to  eaCh  of 
the  special  pleas  was  sustained.  Tliereupon 
the  defraidont  filed  .the  tollowii^  amended 
special  pleas:  (1)  The  defendant  alleges  that 
uiwn  the  23d  day  of  November,  1898,  through 
W.  L.  McLendon,  bis  agent  he  entffl«d  into 
a  contract  In  writing  In  words  and  figures  as 
follows,  to  wit:  'Stevenson,  Alabama.  Nov. 
23d,  188S.  We  agree  to  furnish  A.  L.  Dalton 
10  or  12  cars  of  4  ft  wood  a  weA  ash.  oak, 
bIckoi7,  mulberry  at  1.50  per  cord  f.  o.  b.  cars. 
Crow  Creek  or  Stevenson.  And  A.  L.  Dalton 
agrees  to  pay  for  the  same  every  Saturday, 
until  the  20th  of  January,  and  we  agree  to 
furnish  a  thousand  cord  In  this  time.  W.  T. 
Bunn  ft  T.  F.  Allison.  Reed,  of  A.  L.  Dalton 
ten  dollars  on  above  contract  W.  T.  Bunn  & 
T.  F.  AIIis<9i.'  Defendant  alleges  that  be  al- 
tered hito  said  contract  in  good  fattb.  and  has 
stood  ready  to  comply  with  his  part  of  tae 
(^jeement  but  sold  Bunn  &  AlUson  failed  and 
refused  to  comply  with  their  sort  of  saM  e(Mi- 
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tract,  in  that  they  did  not  furnish  defendant 
10  or  12  cars  4-foot  wood  a  week,  ash,  oak. 
hickory,  mnlberry,  at  $1.60  per  cord  f.  o.  b. 
cars  Crow  Creek  or  Stevenson,  by  the  20th 
of  January,  1899,  by  which  fallnre  and  de- 
fault on  part  of  plahitiffs,  defendant  suffered 
damages  to  the  amount  of  $1,000.  Defend- 
ant avers  that  the  plaintiffs  under  said  con- 
tract delivered,  according  to  the  terms  of  the 
same,  thirty-seven  car  loads  of  wood,  each  car, 
according  to  the  contract  price,  being  worth 
to  plaintiffs  $18.12,  aggregating  $675.22.  said 
wood  being  delivered  at  Crow  Creek  or  Steven- 
son. The  defendant  avers  that,  contrary  to 
the  terms  of  the  contract  plaintiffs  loaded 
said  care  refused  by  him  with  large  quantl- 
tlea  of  sweet  gum.  elm,  hackbeiry,  sycamore, 
iroAwood,  and  other  soft  woods,  which  said 
mixture  of  said  woods  with  the  wood  of  the 
kind  provided  In  the  contract  made  the  whole 
of  said  cars  of  wood  unsalable  upon  the  wood 
market,  being  unmerchantable  wood;  and 
which  said  wood  refused  was  never  received 
by  defendant  ^m  the  ralhroad.  (2)  For  fur- 
ther special  plea,  says  that  under  said  contract 
the  plaintiffs  were  to  deliver  to  defendant 
1,000  cords  of  4-foot  wood,  consisting  of  oak, 
■ub,  hickory,  and  mulberry,  and  that  plain- 
tiffs only  delivered  450  cords  of  wood  under 
said  contract,  by  which  failure  and  default  on 
part  of  said  plaintiffs  the  defendant  suffered 
damages  in  an  amount  not  less  than  $1,000. 
(?)  For  further  special  plea,  defendant  says 
that  plaintiffs  failed  and  refused  under  said 
contract  to  deliver  10  or  12  cars  of  4'foot  wood 
per  week,  ash,  oak.  hickory,  mulberry,  at  $1.50 
per  cord  f .  o.  b.  Crow  Creek  or  Stevenson,  to 
defendant,  by  which  failore  and  default  upon 
the  part  of  plaintiffs  defendant  vras  Injured 
and  damaged  tq  the  amount  of  $250  each  week 
up  to  January  20th,  the  time  of  the  expiration 
of  said  contract  (4)  For  further  special  plea, 
defendant  says  that  the  plaintiffs  did  not  de- 
liver to  defendant  at  Crow  Creek  or  Stevenson 
10  or  12  cars  of  4-foot  wood  a  week,  ash,  oak, 
hickory,  mulberry,  at  $1.50  per  cord  f.  o.  b,, 
and  that  by  reason  of  said  failure  and  refusal 
defendant  was  damaged  and  Injured  by  in- 
ability to  comply  with  a  contract  that  he  had 
made  with  U.  S.  government  to  furnish  wood 
to  the  amount  of  $1,000  up  to  and  Including 
the  20th  day  of  January,  1890,  the  date  upon 
which  said  contract  expired.  (5)  For  further 
special  plea,  defendant  says  that  he  notified 
the  plaintiffs  that  the  cars  of  wood  being 
shipped  to  him  did  not  contain  4  ft.  wood,  ash, 
oak,  hickory,  mulberry,  as  provided  for  In  said 
contract.  (6)  And  for  further  plea,  defendant 
says  that  said  plaintiffs  have  failed  to  comply 
with  their  contract  as  set  forth  In  plea  1  In 
this,  as  follows:  That  said  plaintiffs  failed  to 
famish  defendant  10  or  12  cars  of  4-foot  wood 
a  week,  ash,  oak,  hickory,  mulberry,  at  $1.60 
per  cord  f.  o.  b.  Grow  Creek  or  Stevenson,  be- 
tween the  23d  day  of  Kovember,  1898,  and  the 
20th  of  January,  ISOO,  and  that  by  reason  of 
9itid  failure  the  d^endant  was  bijured  and 
damaged  tat  tlie  inm  of  $1,000;'* 


The  plaintiff  moved  to  strOie  the  amended 
fecial  Ideas  from  the  file.  The  court  sustained 
said  motion  as  to  the  second,  third,  fourth,  and 
fifth  ideas,  and  ordered  them  stricken  from  the 
file.  Thereupon  the  plaintiff  flled  demurrers 
to  the  amended  special  pleas  numbered  from 
1  to  6.  Among  the  grounds  of  demurrer  to 
the  first  amended  special  plea  were  the  follow- 
ing: "(1)  The  averment  In  said  plea  that 
plaintiffs  refused  to  comply  with  their  part  of 
said  contract  In  tiiat  they  failed  to  furnish  the 
defendant  so  many  cars  of  wood  of  the  quality 
therein  specified  per  week  by  the  20th  day  of 
January,  does  not  show  that  the  said  defend- 
ant has  thereby  suffered  any  damages.  (2) 
The  averment  shows  that  while  the  defend- 
ant stood  ready  to  comply  with  his  part  of  the 
agreement,  yet  It  does  not  appear  that  he  did 
comply  with  his  agreement  In  paying  for  the 
wood  which  was  delivered  on  the  Saturday 
following  such  deUvety.  @)  The  averment  tai 
said  plea  that  the  cars  which  were  ddlvered, 
other  than  the  thirty-seven  cars  of  wood,  were 
loaded  with  soft  woods,  rendering  said  wood 
unsalable,  states  a  conclusion  merely,  and  does 
not  show  that  said  wood  could  not  be  sold  or 
marketed.  (4)  It  does  not  appear  that  the  re- 
jection of  said  cars  of  wood,  other  than  thirty- 
seven  cars,  was  made  known  to  the  plaintiffs, 
and  within  a  reasonable  time  thereafter.  (5) 
Said  plea  does  not  show  wherein  plaintiffs 
failed  to  comply  with  their  contract  to  deliver 
defendant  one  thousand  (1,000)  cords  of  wood 
f .  0.  b.  cars  Crow  Creek  or  Stevenson  by  the 
20th  of  January,  1890.  (6)  Said  plea  does  not 
show  wherein  defendant  suffered  damage  by 
the  alleged  failure  of  the  plaintiffs  to  furnish 
ten  or  twelve  cars  per  week  by  the  20th  of 
January.  1899.  (7)  It  ioea  not  appear  from 
said  plea  how  many  cars  or  number  of  cords 
of  wood  plaintiffs  failed  to  deUrer  under  said 
contract" 

The  demurrer  to  the  amended  special  plea 
No.  6  was  upon  the  following  grotmds:  "(1) 
No  issuable  facts  are  set  fortb  in  said  plea 
showing  that  the  defendant  was  damaged  by 
the  reason  of  the  failure  of  plaintiffs  to  fur- 
nish the  wood  according  to  the  teema  of  said 
contract  (2)  Said  plea  does  not  set  forth  with 
sufficient  clearness  any  alleged  breaches  of 
said  contract  by  plaintiffs.  (3)  Said  plea  does 
not  show  wherein  plaintiffs  failed  to  furnish 
the  amount  or  quality  of  wood  required  by  the 
contract"   This  demurrer  was  sustained. 

On  the  trial  of  the  case  there  was  Judgment 
rendered  for  the  plaintiff,  fixing  his  recovery 
at  $475.  but  It  Is  unnecessary  to  set  out  the 
facta  of  the  case  in  detaU. 

Wm.  B.  Baukhead,  for  appellant  Cooper  A 

Foster,  for  appellees. 

DOWDBLL,  J.  This  Is  an  action  In  as- 
sumpsit The  complaint  contains  imly  com- 
mon coirnts:  First  oa  open  account;  second, 
on  account  stated;  third,  for  goods,  wares, 
and  merchandlBe  sold  to  the  def»idant  The 
dafsndant  pleaded  ttie  general  Jsrae  and  six 
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Special  pleas.  Demurrers  were  sustained  to 
the  special  pleas,  after  -which  the  defendant 
filed  six  amended  special  pleas.  Those  of 
the  amended  special  pleas  numbered  2,  3,  4, 
and  5  were  stricken  on  motion  of  the  plain- 
tiffs, and  demurrers  were  sustained  to  num- 
bers  1  and  6.  These  special  pleas,  both  as 
orl^nally  filed  and  as  amended,  attempted 
to  set  up,  In  defense  of  plaintiffs*  action,  an 
express  contract  between  the  parties,  and  a 
breach  of  the  same  b7  the  plaintiffs.  In 
none  of  these  special  pleas  Is  the  cause  of 
action  as  laid  in  the  complaint  denied,  and, 
as  a  defense  to  the  action,  they  are  in  other 
respects  fatally  defective  for  want  of  proper 
arerments.  That  a  party  may  not  purchase 
and  retain  the  goods  of  another,  and  when 
sued  for  their  value  set  up  a  breach  of  con- 
tract In  the  sale  and  purchase  to  defeat  pay- 
ment,  is  a  proposition  of  law  too  well  settled 
to  call  for  discussion  or  citation  of  authori- 
ties. To  permit  such  would  be  in  dlsre^rd 
of  the  plainest  principles  of  common  Justice. 
The  purchaser  may,  however,  where  there  is 
a  special  contract  of  sale,  and  the  contract 
has  l>een  breached  by  the  seller  to  the  In- 
jury and  damage  of  the  purdiaser,  set  up 
the  contract  and  its  breach,  and  the  dama- 
ges sustained  resulting  aa  a  proximate  con- 
sequence of  such  breach,  by  way  of  recoup- 
ment to  the  claim  for  the  value  of  the  goods. 
In  the  present  suit  the  defendant  did  not 
by  his  pleas  undertake  to  do  this,  but  sets 
up  a  contract,  and  Its  breach,  as  a  bar  to 
plaintiffs'  right  of  action.  The  suit  here  Is 
not  one,  as  appellant's  counsel  seems  to  think, 
of  an  action  on  an  express  contract  to  re- 
cover damages  for  its  breach— and  to  such  ef- 
fect are  the  cases  and  authorities  cited  In 
brief  of  counsel— but  is  an  action  on  the  com- 
mon counts  for  goods,  wares,  and  merchan- 
dise sold,  the  measure  of  damages  being  the 
value  of  such  goods.  The  special  pleas  were 
otherwise  defective  as  to  Indefinlteness  and 
uncertainty  in  their  averments  and  open  to 
some  of  the  grounds  of  demurrer  in  that  re- 
spect Those  numbered  from  2  to  6,  inclus- 
ive, are  so  palpably  wanting  in  necessary 
averments  to  constitute  a  defense  to  plain- 
tiffs' action  aa  to  require  no  particular  com- 
ment in  pointing  out  their  defects.  There 
was  no  error  In  sustaining  the  demurrers  to 
the  special  pleas,  both  as  originally  filed  and 
as  amended. 

As  shown  by  the  bill  of  exceptions,  the 
court,  on  motion  of  the  plaintiffs,  struck  from 
the  files  amended  special  pleas  2,  3,  4,  and  G, 
to  which  ruling  of  the  court  the  defendant 
duly  excepted.  Unless  it  can  be  said  of  these 
pleas  that  they  were  either  frivolous,  Irrele- 
vant, or  prolix,  then  the  court  erred  In  strik- 
ing them  on  motion,  and  this,  we  think,  can- 
not be  said.  They  are  not  prolix,  and  If  It 
were  Intended  to  plead  s  set-off,  or  to  set  up 
a  claim  by  way  of  recoupment,  against  the 
plaintiffs'  demand,  as  the  averments  of  some 
of  them  seem  to  indicate,  though  defective, 
they  could  not  be  considered  an  either  frivol- 


ons  or  irrelevant  The  sufficiency  of  a  plea 
must  be  tested  on  demurrer.  By  demurrer 
the  defects  are  pointed  out,  affording  the 
pleader  an  opportunity  to  cure  the  same  by 
amendment,  and  of  this  he  is  deprived  by  a 
motion  to  strike.  See  Troy  Fertilizer  Co. 
V.  State  of  Ala.  (Ala.)  32  South.  618;  Brooks 
V.  Continental  Ins.  Co.,  125  Ala.  615,  29  South. 
13;  Murphy  v.  Farley,  124  Ala.  279,  27  South. 
442;  Williamson  v.  Mayer,  117  Ala.  253.  23 
South.  3;  Ala.  Great  Sa  R.  R.  Go.  v.  Clark 
(at  the  present  term  of  this  court)  34  South. 
917;  Code,  i  3288. 

There  are  other  assignments  of  error  re- 
lating to  the  rulings  of  the  court  on  the  ad- 
mission of  testimony,  but,  as  no  notice  is 
taken  of  these  assignments  in  argument  and 
brief  of  counsel,  they  will  be  regarded  here 
as  having  been  waived. 

For  the  error  ptrinted  out,  the  Judgment 
wlU  be  reversed  and  the  cause  remanded. 


OM  Ak.  an) 

BI<AGE  V.  PATH. 

(Supreme  Court  of  Alabama.   Feb.  8,  1903.) 

ELECTIONS  —  QUALIFICATIONS    OF  VOTKRa— 
CONTEST— BURDEN  OF  PROOF— BVI- 
DSNCE— SUFFICl  ENCY. 

l.Code  18U6,  U  155a~15i>$  prescribes  at 
qualifications  of  voters  that  they  must  havt 
resided  at  least  one  year  in  the  state,  in  the 
county  for  three  months,  and  in  the  precinct 
for  30  days  next  preceding  the  election,  and 
that  no  person  shall  lose  or  ac^oire  a  residence 
by  temporary  alwHice  from  lus  place  of  res- 
idence without  intentlou  of  remaioing.  In  an 
election  contest,  evidence  showed  that  certain 
rnilroad  laborerB  had  been  workinx  as  such 
withio  the  state  from  1896  down  to  the  election 
in  August,  IQOO,  that  they  came  Into  the  county 
in  December  or  Jauuary  previous,  and  had  re- 
Bided  in  the  precinct  for  more  than  30  days 
before  the  election,  and  failed  to  show  that  they 
had  ever  resided  in  any  other  state,  ffeld,  th»e 
being  no  affirmative  inoof  by  contestant  of  dis- 
qualification, that  the  laborers  were  qualified 
voters. 

Appeal  from  Probate  Court,  Geneva  Oonn- 
ty;  Ed.  Roach,  Judge. 

Election  contest  by  B.  F.  Fate  against 
George  W.  Black.  From  a  Judgment  for  oon- 
testant,  contestee  appeals.  Rewaed. 

Espy,  Farmer  &  Espy,  C.  D.  Carmichael. 
W.  M.  Williams,  and  Ray  Rnsbton,  for  appel- 
lant W.  O.  Mulkey  and  J.  J.  Morrli,  tflr 

appellee, 

HARALSON,  J.  This  case  was  here  on  a 
former  appeal,  when  a  number  of  questions 
now  presented  were  passed  on.  Black  v. 
Pate,  130  Ala.  614,  30  South.  434.  On  re- 
versal of  the  judgment  and  the  return  of  the 
case  to  the  court  below,  the  complaint  was 
amended,  striking  out  all  grounds  of  contest 
except  the  one  marked  (a),  In  these  words,— 
"On  account  of  illegal  votes.  And  the  said 
B.  F.  Pate  avers  that  Illegal  votes  were  gives 
to  Geo.  W.  Black  [the  contestee]  for  ahalff. 
which  if  taken  from  him,  will  reduce  the 
number  of  legal  votes  given  him.  below  the 
number  of  legal  votes  given  to  the  aaid  B. 
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V.  Pate  ItbB  contestant],  candidate  for  fbe 
same  office." 

iBBue  -was  taken  by  the  contestee  on  this 
ground  of  contest,  and  he  set  op  bcBldes.  that 
"at  said  election,  Illegal  TOtes  were  cast  and 
counted  toe  contestant  B.  F.  Pate,  which 
when  taiun  from  said  Pate,  wUl  render  the 
nnmber  of  legal  votes  cast  for  said  Pate  at 
said  election  far  below  the  number  of  legal 
Totes,  and  counted  for  this  respondent,"  etc. 

It  was  agreed  by  the  parties,  that  accord- 
ing to  the  official  count  made  by  the  super- 
visors of  the  election,  the  contestant  received 
for  sheriff  of  said  county,  eleven  hundred  and 
twenty-nine  (1,129)  votes,  and  the  contestee 
received  eleven  hundred  and  forty  (1,1^» 
making  a  difference  of  11  votes  In  favor  of 
the  contestee,  and  that  this  count  was  made 
up  from  the  returns  of  the  managers  ot  the 
various  precincts  ot  the  county. 

Bach  party  gave  notice  to  the  other  of  the 
names  ot  the  Illegal  votes  he  expected  to 
show  had  been  cast  for  the  other,  the  con- 
testant giving  the  names  of  75  voters  In  pre- 
cinct 7,  of  the  comity,  who  voted  for  con- 
testee, and  who,  as  claimed,  were  Illegal  vot- 
ers, 11  In  beat  13  and  1  In  b«tt  10.  The  con- 
testee gave  the  names  of  81  voters  to  beat  7 
which  he  claimed  voted  for  contestant  and 
were  illegal. 

If  these  81  votes  cast  tor  contestant,  and 
claimed  1^  contestee  to  be  illegal,  were  In 
fact  legal  votes,  the  vote  In  the  entire  connty 
cast  toT  contestant  would  remain  as  esti- 
mated on  the  final  return,  at  1,129  voles, 
since  th^  were  Included  In  that  estimate. 
On  the  other  hand,  If  It  should  appear  that 
the  votes  cast  In  beat  7  for  contestee  by  the 
Bnffln  negroes,  were  legal  votes,  the  vote 
cast  for  contestee  would  be  1,140,  as  shown 
by  the  final  return,  being  11  majority  for  con- 
testee, these  Bnffln  negro  votes  bdng  Includ- 
ed In  that  estimate. 

The  contestee  by  assignment  of  aror,  ques- 
tions the  legality  of  these  81  votes  cast  for 
contestant,  on  the  ground  that  box  2  In  pre- 
dnct  10,  at  which  said  vot«  wwe  cast,  was 
an  Illegal  voting  place.  But,  there  is  no 
merit  In  this  contention,  as  was,  In  effect, 
held  on  a  former  appeal.  It  appears  that 
the  polling  place  was  regularly  established 
by  the  commiasloners'  court,  under  the  pro- 
visions of  sections  1B82-1585  of  the  Code  of 
188& 

The  proof  tends  to  show,  and  It  Is  admitted 
by  contestee's  counsel  that  there  were  45  of 
these  votes,— alleged  by  the  contestant  to  be 
Illegal, — cast  for  him  and  counted  In  the  re- 
turns. If  these  votes  were  legal,  contestee 
was  elected;  If  not,  the  contestant  was  en^ 
-titled  to  the  office. 

The  facts  relied  on  by  contestant,  to  show 
that  these  Ruffin  negroes  were  transients  In 
the  precinct  and  county  and  not  entitled  to 
vote  are,  that  they  were  employes  of  Thomas 
Buffln,  a  contractor  engaged  In  the  construc- 
-flon  of  the  Central  of  Georgia  Ballroad 
throivh  Geneva  county;  that  the  conatme- 


tlon  of  that  road  commenced  In  the  winter 
of  1899  or  spring  of  190(^  and  these  negroes 
came  ta  there  as  laborers  at  that  time  with 
said  Buffin,  to  old  In  the  construction  of  said 
road;  that  they  had  never  voted  or  been  lo 
the  precinct  before,  and  had  had  no  homes  or 
places  of  residence  there  or  In  the  county  be- 
fore that  time;  that  during  the  work  on  the 
road,  they  lived  in  tents  and  temporary  shan- 
ties, usual  with  persons  engaged  In  such 
work,  and.  as  soon  as  the  road  was  completed, 
which  was  early  afto-  the  election,  they  left 
the  county  and  have  not  been  seen  there 
since.  The  witness,  Wright,  examined  on 
part  of  contestee,  testified  that  he  knew  most 
of  the  negroes,  and  bad  seen  them  at  various 
times  from  1886  to  the  time  of  the  election; 
that  some  of  them  were  with  Ruffin  at  Mo- 
bile In  1806;  afterwards  at  Leeds  near  Bir- 
mingham in  1896-97,  In  Butler  county  in 
1898,  and  afterwards,  In  Henry,  in  1899,  do- 
ing railroad  grading  at  these  several  places. 

The  Code  of  1896,  18  1556,  1558,  prescribes 
as  qualification  of  voters,  that  they  must 
have  resided  at  least  one  year  In  the  state, 
in  the  county  for  three  months  and  in  the 
precinct  for  tlilrty  days  next  Immediately 
preceding  the  election  at  which  they  offer  to 
vote,  and  that  no  person  shall  lose  or  acquire 
a  residence  by  temporary  atnence  from  bis 
place  of  residence  without  the  Intention  of  re- 
maining. 

Generally,  to  constitute  residence  there 
must  be  an  intention  to  remain.  But  this 
purpose  is  consistent  with  a  purpose  to  re- 
move at  some  future,  indefinite  time.  Mc- 
Crary  on  Elec.  (4th  Ed.)  S  08.  The  same 
author  in  section  106,  after  stating  the  gen- 
eral rule,  that  In  order  to  gain  a  residence 
in  a  particular  place  a  man  must  fix  his 
domicile  there  with  intention  of  remaining 
an  Indefinite  time,  and  with  no  fixed  purpose 
of  making  that  place  a  temporary  abiding 
place,  only,  observes:  '3ut  there  are  per- 
sons whose  lives  are  necessarily  mlgratwy. 
whose  business  Is  to  travel  from  place  to 
place.  As,  for  example,  a  Methodist  minis- 
ter, who,  by  the  law  of  his  church,  cannot 
remain  permanently  and  pursue  his  calling 
in  any  one  place;  or  a  school-teacher  who 
resides  wherever  he  can  get  employment, 
and  removes  when  bis  business  requ^es  It; 
or  a  laborer  who  lives  where  there  Is  an 
Iron  furnace,  or  a  coal  mine,  or  a  railroad  In 
process  of  construction,  to  furnish  bim  em- 
ployment and  a  livelihood,  and  when  these 
fail  him  in  one  place,  goes  to  another.  With 
reference  to  these  and  other  similar  classes  a 
different  role  must  be  applied."  He  refers 
to  and  approves  the  report  of  the  committee 
on  elections  In  the  House  of  Representatives, 
42d  Congress,  submitted  by  Mr.  Hoar  in  the 
case  of  Cessna  v.  Myers,  where  It  Is  said, 
after  elaborate  djscusBlon,  the  whole  com- 
mittee concurring:  "The  case  of  railroad 
laborers  and  contractors  should  be  disposed 
of  by  the  following  rules:  1st.  Where  no 
othw  tact  appears  tlian  that  a  pepen,  otber-i 
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wise  qnallfled,  came  Into  the  election  district 
for  the  purpose  of  working  on  the  railroad 
for  an  Indefinite  period,  or  until  It  should  be 
completed,  and  voted  at  the  election,  It  may 
or  may  not  be  true  that  his  residence  was 
In  the  district.  His  vote  having  been  accept- 
ed by  the  election  officers,  and  the  burden  be- 
ing on  the  other  side  to  show  that  they  erred, 
we  are  not  warranted  Id  deducting  the  vote. 
2d.  Where,  In  addition,  It  appears  that  such 
voter  had  no  dwelling  house  elsewhere,  had 
his  family  with  him,  and  himself  considered 
the  voting  place  as  his  home,  until  his  work 
on  the  railroad  should  be  over,  we  consider 
his  residence  in  the  district  affirmatively  es- 
tablished." 

In  Langhammer  t.  Mnnter  <Md.)  81  AtL 
301,  27  L.  K.  A.  381,  after  much  considera- 
tion, the  com-t  held,  under  a  statute  similar 
to  ours,  that  "there  is  no  requirement  that 
the  proposed  voter  shall  have  some  particular 
spot,  which  he  calls  his  home,  provided  he 
makes  bla  h<Hue  (in  the  sense  of  having  no 
other  home)  anywhere  or  in  however  many 
places,  for  the  required  times,  within  the  lim- 
its of  the  state  and  voting  district." 

In  the  case  before  na.  It  satisfactorily  ap- 
peared that  the  Buffln  negroes  were  railroad 
laborers,  and  had  been  working  as  such  un- 
der one  Ruffln,  a  railroad  contractor,  on  dlf- 
t&mnt  roads,  from  1806  down  to  the  ftlectl<»i 
In  August,  1900;  that  they  came  Into  Ge- 
neva county  in  Deceml)«r,  1899.  or  January, 
1900,  and  resided  in  beat  7  for  more  than 
30  days  before  the  election.  Thwe  was  no 
evidence  that  any  of  them  ever  redded  else- 
where than  in  the  state  of  Alabama.  The 
burden  of  proof  was  on  the  contestant  to 
show  that  they  were  not  qualified  voters. 
This  burden  he  did  not  discharge,  and  under 
the  authorities  above  referred  to,  which  seem 
to  be  consonant  with  reason,  it  must  be  held 
that  these  laborers  wore  Qualified  electors, 
and  their  votes  cast  for  contestee  were  not 
illegal.  It  thus  appears  that  he  was  duly 
elected  sheriff  of  said  county  and  was  en- 
titled to  the  certificate  of  election.  The 
judgment  rend^d  affirming  the  Judgment 
of  the  court  below  will  be  set  aside  and  an- 
nulled, and  one  hae  rendered  in  favor  of 
the  contestee. 

Bevosed  and  rendered. 


(137  AJa.  IT) 

ANGLING  V.  8TATHL 
(SnpT«ne  Court  of  Alabama.  June  18,  190S.) 

HOMICIDE— SBLP-DBFENSE—EVIDENCK  —  PRE- 
LIMINARY HEARING— ADULTERY  OP  WIFE— 
APPEAI^HARMLBSS  BRROR. 

1.  In  a  prosecution  for  murder  in  the  second 
degree,  defendant  testified  that  he  dlKovered 
his  wife  and  deceased  in  adultery,  and  lila  evi- 
dence established  that  ' he  shot  deceased  after 
he  had  abandoned  an  attack  on  defendant  and 
was  fleeing  front  him.  Beld  that,  as  defendant 
could  not  invoke  the  right  of  self-defense.  It 
was  not  error  to  refuse  showungs  fOr  alnent 
vitneaoea,  stating  Oat  they'  woula  testify  to  the 


existence  at  HUcit  relationa  between  deceased 
and  defendant's  wife. 

2.  Defendant  in  a  prosecution  tor  murder  bar- 
ing testified  in  his  own  behalf,  it  was  compe- 
tent to  impeach  him  by  introducing  testimooy 
given  l>y  him  on  prelimmary  triaL 

8.  Such  testimony  was  admissible  as  Independ- 
ent evidence,  being  In  the  nature  of  a  judicial 
confession. 

4.  In  a  prosecution  for  murder  in  the  second 
degree,  defendant's  own  testunony  was  that, 
he  discovered  his  wife  and  deceased  in  the  act 
of  adultery,  and  shot  deceased  as  he  was  See- 
ing. Hfld,  that  be  was  not  prejudiced  by  ad- 
mission of  evidence  that  deceased  had  gone  to 
defendant's  house  on  that  day  for  the  purjpose 
of  looking  after  certain  hoge^  as  the  court  would 
have  been  warranted  in  instructing  that  de- 
fendant's own  evidence,  if  believed,  mowed  him 
guUty. 

Appeal  from  Olrcnlt  Court,  Escambia 
County;  J.  C.  Blchardson,  Judge. 

Albert  Angling  was  convicted  of  man- 
slaughter In  the  first  degree,  and  appeals. 
Affirmed. 

The  state  Introduced  evidence  showing  that 
the  deceased  died  from  a  gunshot  wound  in 
the  back,  and  also  Introduced  in  evidence  tbe- 
testlmony  of  a  confession  of  the  defendant 
that  be  shot  the  deceased.  Dnrlng  the  exam- 
ination of  one  of  the  witnesses  for  the  de- 
fendant, the  defendant  asked' him:  "Did  be- 
ever  hear  the  defendant  order  the  dead  man- 
to  stay  away  from  his  house?"  The  state 
objected  to  this  question,  the  court  sustained, 
the  objection,  and  the  defendant  duly  ex- 
cepted. The  defendant,  as  a  witness  in  bis 
own  behalf,  testified  that,  on  the  morning  of 
the  day  be  shot  the  deceased,  he  left  his 
house  about  sunup,  and  was  gone  until  about 
fi  o'clock  in  the  afternoon;  that,  as  he  re- 
turned to  his  house,  he  came  back,  and, 
peeping  through  a  crack  In  the  house,  he 
saw  Harry  Avant,  the  deceased,  and  the  de- 
fendant's wife,  lying  on  a  pallet  on  the  floor,, 
having  sexual  Intercourse  with  each  othor; 
that  he  thereupon  ran  around  to  the  door 
and  said:  "Now  I  have  caught  you.  This  la 
not  hearsay,  for  I  saw  you  with  my  own 
eyes;"  that  he  then  went  Into  a  room,  and, 
when  about  the  middle  of  the  fioor,  the  de* 
ceased  got  up,  and  came  at  him  with  a  knife 
in  his  hand;  that  he  (the  defendant)  thai- 
grabbed  his  gun,  and  whirled  around  and 
fired  at  the  deceased;  that,  just  as  be  turn- 
ed around  with  the  gun  In  his  liand,  the  de- 
ceased turned  to  run,  and  he  fired  upon  him- 
as  he  ran  off.  On  the  crosg-examlnatlon  of 
the  defendant  as  a  witness,  he  testified  that 
he  was  examined  as  a  witness  on  his  pre- 
liminary trial,  and  that  his  testimony  was 
taken  down  in  writing;  and,  after  tiie  testi- 
mony of  the  defendant  that  was  taken  down: 
In  writing  on  the  preliminary  trial  was  iden- 
tified by  the  defendant,  the  state  then  offered 
said  testimony  In  evidence.  In  this  written- 
statement  of  the  defendant  of  bia  testimony 
given  on  the  preliminary  trial,  and 
was  signed  by  blxn,'tbe  defendant  stated* 


1 1.  Cm  CrtiBlnal  Law,  vol.  U,  Cwt  DIf;  %  ML 
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that  be  shot  Harry  Avant,  th«  deceaaeO,  and 
beliered  tbat  lie  bad  a  perTect  rlgbt  to  do  ao» 
because  he  canght  him  fooling  -with  his  fam* 
Ut;  that  he  found  the  deceased  sitting  on  a 
bench  with  his  (the  defradanf^  wife,  hng- 
^ng  h^.  The  defendant  objected  to  the 
Introduction  In  evidence  of  the  testimony  of 
the  defendant  as  given  on  the  prelbhlnair 
trial,  and  duly  excepted  to  the  court's  over- 
mllng  his  objection  and  allowing  the  said  tes- 
timony to  be  Introduced  In  evidence.  The 
defendant  then  offered  to  Introduce  In  evi- 
dence the  showing  made  for  two  absent  wit- 
nesses. In  the  showing  of  one  of  these  wit- 
nesses, the  wltnear  testified  that  at  different 
times,  about  a  month  before  the  killing  of 
iha  deceased,  he  had  seen  the  deceased  and 
the  defendant's  wife  hugging  up  to  one  an- 
other, and  that  he  bad  told  the  defendant  of 
tUa  conduct  before  the  killing  of  the  de- 
•ceaaed.  The'  other  witness  whose  showing 
was  offered  In  evidence  teatlfled  tbat  she 
«aw  the  deceased  and  the  defendant's  wife 
go  Into  an  old  house  together,  and  tbat,  upon 
going  to  the  house,  the  wttness  found  them 
baving  sexual  Intercourse  wltti  each  other. 
The  state  s^rately  objected  to  the  Intro- 
duction of  each  of  these  ahowlags  In  evi- 
dence. The  court  sustained  each  of  such  ob- 
jections, and  refused  to  allow  the  showings 
to  be  Introduced  In  evidence^  and  to  tiiese 
rnUngs  the  defendant  duly  excepted.  The 
defendant  requested  the  court  to  give  to  the 
Jury  the  follovrlng  written  diarge,  and  sepa- 
xatdy  etxc^ptsd  to  the  conrf s  rtfusal  to  give 
•the  same  as  asked:  "The  court  charges  the 
Jury  tbat  nnlesB  eadi  member  of  the  Jury  is 
convinced,  beyond  a  reasonable  doubt,  of  the 
gnllt  of  the  defendant,  from  the  evidence  in 
the  case,  then  yon  should  find  him  not 
jruUty." 

J.  F.  Jones,  for  appellant  Massey  Wllsm, 
Atty.  Oen.,  for  the  State. 

TYSON,  J.  This  appeal  la  prosecuted 
Sxom  a  Judgment  of  cmvlctlon  of  mandauf^- 
ter  in  the  first  degree,  predicated  upon  an  In- 
dictment charghig  the  defendant  with  the 
offense  of  murder  in  the  second  degree.  All 
questions  reserved  upon  the  trial  grow  out 
•of  the  rulings  of  the  court  i^on  the  admls- 
.slon  and  exclusion  of  evidence,  and  the  re- 
fusal of  a  tingle  written  charge  to  tiie  de- 
fendant 

The  evidence,  wmiout  dispute,  estabUsbea 
that  tide  defendant  shot  the  deceased  in  the 
back  while  i3n&  latter  was  in  the  act  of  run- 
ning from  him.  Indeed,  according  to  the 
testimony  of  the  defendant  himself— the  on- 
ly witness  examined  v^o  saw  the  transac- 
tion In  which  tiie  deceased  received  tbe  fa- 
tal womid— the  deceased  bad  abandoned  his 
attack  npcoi  him,  and  was  In  the  act  of  flee- 
ing, when  he  shot  hhn.  There,  flmefbre,  e» 
iflted  no  necessity,  real  or  apparent  which 
Justified  his  conduct  StUweU  v.  Sbite,  107 
Ala.  16,  19  South.  322;  Hughes  v.  State,  117 
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Ala.  28,  28  South.  677;  EOgore  t.  Stat«,  124 
Ala.  24,  27  South.  4;  Thomas  v.  State,  126 
Ala.  46,  27  South.  920.  This  being  true,  he  is 
in  no  position  to  Invoke  the  doctrine  of  self- 
defense.  This  statemrait  effectually  disposes 
of  the  exceptions,  adversely  to  appellant  re- 
served by  hhn  to  the  action  of  tiie  court  In 
excluding  tbe  evidence  contained  In  tbe  writ- 
ten showing  offered  by  him.  Under  the  prin- 
ciples declared  In  Gafford  v.  State,  122  Ala. 
64,  25  South.  10,  that  character  of  evidence 
la  only  competent  in  d^endant's  behalf  In  a 
case  involving  the  question  ot  self-defense. 
Tbat  case  does  not  go  to  tbe  extent— and  we 
do  not  understand  appellant's  counsel  to  con- 
tend otherwise— of  holding  that  such  evidence 
la  competent  either  In  Justification  or  extenu- 
ation of  the  act  of  defendant  under  the  dr- 
cunutancea  shown  by  the  evidence  in  this 
case.  Accepting  his  version  of  the  transac- 
tion, which  the  Jury  seems  to  have  done,  It  Is 
controlled  by  the  principle  which  Is  uni- 
versally recognized,  and  atated  by  Mr.  Bishop 
to  be:  "If  a  husband  finds  bis  wife  com- 
mitting adnlteiy,  and,  under  tbe  provocation. 
Instantly  takes  her  life,  or  the  adulterer's, 
the  homicide  Is  only  manslaughter."  2  Bish- 
op's New  Crlm.  Law,  |  7<^;  McNeill  v.  State, 
102  Ala.  121,  15  South.  862,  48  Am.  St  Bep. 
17;  Hooks  T.  State,  98  Ala.  166,  13  South. 
767;  Dabney  t.  States  118  Ala.  38,  21  South. 
211,  69  Am.  St  Bcs>.  92.  Llkevrlse,  there 
was  no  error  in  excluding  the  evidence  of- 
fered by  defendant  that  he  had,  jsrevlous  to 
the  killing,  ordered  deceased  to  stay  away 
ftom  hia  house.  jTobnson  v.  State  (Ala.)  84 
South.  209.  It  might  weQ  have  been  admit- 
ted la  behalf  of  the  prosecution,  for  flie  pur- 
pose of  showing  ill  will  on  the  part  of  de- 
fendant towards  deceased,  but  it  could  bare 
no  legitimate  tendency  to  excuse  ox  Justify 
the  act  of  defendant  in  taking  the  life  of 
the  deceased. 

The  defendant  having  testified  In  his  own 
behalf,  it  was  entirely  competent  for  the 
state  to  Impeach  him  by  Introducing  the  tes- 
timony given  by  him  on  tbe  preliminary  trial. 
Furthermore,  his  testimony  on  that  trial  was 
competent  as  Indepoident  evidence,  b^ng  in 
the  nature  of  a  Judicial  confession.  Hall  v. 
State,  1S4  Ala.  90k  82  South.  75a 

The  state  was  allowed  to  jaore,  against 
tbe  objection  of  defendant  that  deceased 
•w&kt  to  the  house  of  defendant  where  he 
was  killed,  in  the  numlng  of  tiie  day  ot  the 
killing,  to  look  after  his  boga.  Under  the 
view  we  take  of  the  case,  whether  this  testi- 
mony vras  properly  admitted  or  not  Is  of  no 
oonsequettoe.  With  It  in  or  out  the  court 
might  have  properly  Instructed  the  Jury,  up- 
on a  written  request  that  upon  the  defend- 
antfa  own  testimony,  If  bdteved  by  them  be- 
ydnd  a  reasonable  doob^  he  was  guilty  of  tbe 
offense  of  which  he  vnu  convicted.  If  Its 
admissUm  was  error.  It  wM  dearly  wltbeitf 
Injury.  The  diarge  requested  by  defendant 
was  pn^erly  refused.  -  Cannlng^m  t.  State, 
117  Ala.  00^  28  South.  698;  Hale  t.  State, 
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132  AJa.  8S,  26  South.  286;  Fideni  t.  Stata, 
lis  Ala.  4%  22  Sontb.  SSL 
Affirmed. 


on  AU.  U) 

HIUJARD  T.  BTATD. 
(Sapreme  Court  of  Alabama.  Jane  18k  1903.) 

UASTBR    AND  SERVANT— REFUSAL  TO  PER- 
FORM SERVTCES-CRIMINAL  UABIUTT— 
INDICTHBHT— SUFFIdENCT. 

LITiider  Oode  1896.  S  4730,  proTlding  that 
«aj  person  who,  with  Intent  to  defraud  bis 
employer,  enters  into  a  contract  Sot  the  per- 
fonnauce  of  any  act,  and  thweby  obtains  per- 
sonal property  "from  audi  employer,"  and  with 
libe  intent,  and  without  refunding  the  prop- 
erty, refuses  without  Just  cause,  to  perform  the 
act,  shall  be  ponisbed,  an  Indictment  charging 
that  defendant,  with  intent  to  defrand  his  em- 
pilfer,  entered  into  a  contract  for  the  perform- 
ance of  an  act,  and  thereby  obtained  certain 
money,  the  personal  property  of  the  employ^*, 
and,  with  like  intent,  and  without  refunding  it, 
xefdsed  to  perform  the  act,  is  fatally  defectire, 
for  failing  to  allege  that  uie  property  was  ob- 
tained from  the  employer. 

Appeal  from  Oircult  Court,  Pike  Comity; 
John  P.  Hubbard,  Judge. 

Lon  HUUard  was  coDTlcted  of  crime,  and 
appeals.  BeTeraed. 

Tbe  Indictment  ms  as  folknra:  'Tbe 
grand  Jury  •  •  *  charge  that,  before  the 
finding  of  tlda  Indictment  Ixm  HllUard,  with 
tbe  Intent  to  injure  or  defrand  Wiley  Chan- 
cellor, bis  employer,  entered  into  a  contract 
in  writing  for  tbe  performance  of  an  act  or 
service,  and  thereby  obtained  sixty  dollars  la 
money,  the  personal  property  of  tbe  said 
Wiley  Cbancellw,  and,  wiUi  like  intent,  and 
wltliont  just  canse,  uid  without  refunding 
ancb  money,  refused  to  perform  anch  act  or 
BWTtce,"  etc. 

D.  A.  Baker,  for  appellant  Massey  WU- 
Bon,  Atty.  Gen.,  for  the  State. 

TTBOV,  J.  Tbe  indictment  attempts  to 
charge  an  <^ense  nnder  section  4TdO  of  the 
Code  of  1896.  That  statute  is:  "Auy  person, 
wbo  wlfli  Intent  to  Injure  or  defraud  bla  em- 
ployer enters  into  a  contract  in  writing  for 
the  performance  of  any  act  or  advice  and 
thereby  obtains  money  or  other  personal 
properiy  from  aueh  emploger  and  witb  like 
intent  and  without  Just  cause  and  without 
refunding  ancb  money  or  paying  for  such 
property,  refuses  to  perform  such  act  or  eerr- 
ice,  must  on  eonrlctlon  be  punished  aa  if  be 
had  stolen  It"  We  have  Italicized  the  words 
of  the  statute  in  order  that  tbe  defect  in  the 
Indictment  may  be  readily  seen.  Clearly,  by 
the  language  ot  tbe  statute,  the  money  or 
other  personal  property  must  be  obtained 
fnnn  tbe  employer.  Utilntosb  t.  State.  117 
Ala.  laS,  28  South.  668.  And  unleaa  obtained 
from  him,  titAough  tbe  money  may  belong 
to  Bucta  empk^er,  the  offense  denounced  by 
the  statute  has  not  been  committed.  Apply- 
ing thia  principle  to  tbe  Indictment  vaOev 


consideration,  we  are  constrained  to  bold  It 
fatally  defective. 
Berersed  and  remanded. 


cm  Ala.  7S) 

VEBBERO  T.  STATE. 

(Supreme  Court  of  Alabama.    June  18,  1003.) 

LARCENY  —  INDICTMENT  —  DESCRIPTION  OF 
PROPERTY— SUFFICIENCY  —  INTENT  —  VARI- 
ANCE—MISNOMER— DISCRETION  OF  COURT— 
BVIDENCE-gUESTIONS  FOR  JURY— REQUEST- 
ED INSTRUCTIONS. 

1.  Code  lim,  S  4905,  provides,  "Any  fact 
which  is  unknown  to  tbe  grand  jury,  and  which 
Is  not  a  material  ingredient  of  the  offense,  may 
be  so  charged  in  the  indictment."  An  indict- 
ment read:  "The  grand  jury  •  •  •  duxge 
that  before  the  finding  of  this  Indictment  Ide- 
fendaut]  feicmiouBly  took  and  carried  away  two 
and  BoAoo  dollara,  money  of  the  United  Statee, 
tbe  further  description  of  which  Is  to  the  grand 

J'liry  nnknown,  the  peraaial  property  ot  etc. 
leld  BUfllcient. 

2.  After  defendant  was  given  a  bill  in  ex- 
change for  coins,  he  requested  complHinaot  to 
allow  him  to  recount  Uie  coins.  When  the 
coins  were  returned  to  complainant,  he  put 
them  In  his  pocket  without  counting  them,  and 
afterwards  discovered  that  defendant  bad  re- 
turned only  half  of  the  amount.  Held  that,  if 
defendant  intended  to  appropriate  to  his  own 
use  any  part  of  the  money  handed  hack  to  him 
to  be  recounted,  he  was  guilty  of  larceny,  and 
the  fact  tbat  tbe  taking  was  open  and  from  the 
owner  was  of  no  consequence. 

3.  Whether  or  not  defendant  had  such  Intent 
was  a  question  for  the  jury. 

4.  The  evidence  showed  that  complainant  In- 
formed the  grand  jury  that  defendant  had  stol* 
en  silver  corns  from  hhn  of  the  value  of  f2.5(^ 
bat  It  did  not  show  that  he  informed  them  of 
the  number  and  the  denomination  of  each;  nor 
did  it  appear  that  complainant  ever  knew  the 
exact  numbw  of  coins  retained  by  defradant, 
and  the  den<Mnlnatlon  of  each.  MiM  no  varl- 
ance  between  the  indictment  and  the  proof. 

6.  Defendant's  plea  of  not  guilty  was  an  ad- 
mission that  the  name  by  wbidi  he  was  indicted 
was  bis  true  name,  and  a  waiver  of  misnomer 
In  the  indictment. 

6.  Tbe  refusal  of  the  trial  court  to  allow  de- 
fendant to  withdraw  his  plea  of  not  gnOty  and 
to  file  a  plea  of  miaKuner  was  matter  resting  la 
Its  discretion,  and  not  revisable. 

7.  Defendant  requested  the  court  to  "diarge 
tiie  Jury,  in-  writing,  the  following  written  char- 
ges: Nob.  1,  2,  3,*^^  etc.  HelA  a  request  to  give 
them  in  tbe^  entirety,  and.  If  any  one  charge 
was  improper,  there  was  no  error  In  refoslng 
all. 

Appeal  from  City  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

George  Verbei^  was  convicted  of  crlme^ 
and  appeals.  Affirmed. 

Defendant  was  conTicted  imder  tbe  follow^ 
ing  indictment:  **i?be  grand  Jury  of  said 
county  charge  that  before  tbe  flnding  <at  tUa 
indictment  George  Verberg  feloniously  totric 
and  carried  away  two  and  sVise  dollars, 
money  of  the  United  Stetes,  tbe  further  de- 
scription of  whlcb  is  to  the  grand  Jury 
known,  tbe  perscmal  property  of  Wlllla  Bell, 
Jr.,  against  tiie  peace  and  dignity ,**  etc.  Tbe 
Judgment  entry  redtes  tbat  demurrer  to  the 
Indictment  was  interposed,  and  was  by  tbe 

T  S.  8m  Indlctmant  and  Information,  relL  St,  Ctat. 
Dig.  I  m.  ^ 
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court  OTenuled,  bat  no  demttrrer  Is  shown 
the  record  on  tbls  appeal.  The  evidence 
for  the  state  Is  eufflclently  shown  in  the 
opinion.  After  the  state  had  rested  Its  case, 
the  defendant  moved  to  exclude  all  the  evi- 
dence of  the  state  upon  the  foUowlne 
cronnds:  "(1>  Said  evidence  was  Immaterial. 
(2)  Said  evidence  was  Irrelevant.  (S)  Be- 
cause the  evidence  did  not  show  that  the 
offense  was  committed  by  the  defendant. 
(4)  Because  the  evidence  did  not  show  a 
felonious  taking  and  canTrtng  away  of  the 
money  charged."  This  motion  was  overrul- 
ed, and  the  def«idant  duly  excited.  Upon 
the  examination  of  the  defendant  as  a  wit- 
ness, be  testified  that  h}s  name  was  George 
Vlberg,  and  not  George  Verberg,  and  he  of- 
fered to  Introduce  envelopes  which  bad  con- 
tained letters  addressed  to  bim  from  differ- 
ent portions  of  the  country.  The  court  de- 
clined to  allow  the  defendant  to  Introduce 
said  envelopes,  and,  upon  the  motion  of  the 
state,  excluded  the  evidence  of  the  defend- 
ant as  to  his  name  being  Vlberg,  and  not  Ver- 
berg. To  eacb  of  these  rulings,  the  defend- 
ant separately  excepted.  During  the  argu- 
ment of  counsel  to  the  jury,  the  defendant 
moved  the  court  to  be  allowed  to  withdraw 
the  plea  of  not  guilty  and  Interpose  the  plea 
of  misnomer.  The  court  overruled  this  mo- 
tion, and  refused  to  allow  the  defendant  to 
file  the  plea  of  misnomer,  and  to  this  ruling 
the  defendant  duly  excepted.  After  the  In- 
troduction of  all  the  evidence,  the  bill  of  ex- 
ceptions then  contains  the  following  recital: 
"The  defendant  then  requested  the  court,  In 
writing,  to  charge  the  Jury,  In  writing,  the 
following  written  charges:  Nos.  1,  2,  3,  4, 
5,  6,  7,  8,  9,  12,  The  court  refused  to  charge 
the  Jury  In  writing  as  requested  In  and  by 
said  written  charges,  and  to  the  refusal  of 
the  court  to  give  said  written  charges  to  the 
Jury  the  defendant  did  separately  and  severe 
ally  except  to  tbe  refusal  of  the  court  to  give 
each  and  every  written  charge  as  aforesaid." 
Among  the  charges  asked  by  the  defendant 
was  the  general  affirmative  charge,  Instract- 
Ing  the  Jury  that.  If  they  believed  the  evi- 
dence, they  should  acquit  the  defendant. 

Terry  Richardson,  for  appellant  MaBsey 
Wilson,  Atty.  Oen.,  for  tbe  8tat& 

TYSON,  J.  The  Judgment  entry  shovra 
that  a  demurrer  to  the  Indictment  was  over- 
ruled. No  demurrer  appears  In  the  record, 
bowever.  We  cannot,  therefore,  know  what 
tbe  Bpeciflc  objection  to  the  Indictment  was. 
If  one  was  made.  But  whatever  it  may  have 
been.  It  would  he  without  avail,  since  Its 
allegations  are  clearly  sufficient,  and  not  sub- 
ject to  any  ground  of  attack  by  demurrer. 
Code,  I  4906;  Leonard  v.  State,  115  Ala.  80, 
22  South.  C64;  James  v.  State,  115  Ala.  83, 
22  South.  566;  Owens  v.  State,  lOi  Ala.  18, 
16  South.  575;  Bumey  v.  State,  87  Ala.  80, 
6  South.  331;  Grant  v.  State,  55  Ala.  201. 

Tbe  rrideuce  tended  to  show  that  defend- 
84SO.-M 


ant  requested  Bell,  from  whom  It  Is  alleged 
he  stole  the  money,  to  give  him  a  $5  bill  for 
coin.  After  the  exchange  was  made,  defends 
ant  said  to  Bell:  "I  think  I  owe  you  more. 
Let  me  count  the  money  over  again."  There- 
upon Bell  handed  him  back  the  coins  to  re- 
count. Defendant  then  ran  his  hand.  In 
which  he  had  the  coins.  Into  his  pocket,  and, 
upon  drawing  th^  out,  added  10  cents  to 
the  amount  He  then  placed  the  coins  In 
the  hand  of  Bell,  who  put  them  Into  his 
pocket  without  counting  tbem  or  summing 
up  their  value.  Shortly  afterwards,  Bell  dls-  ' 
covered  that  defendant  had  returned  to  him 
only  $2.50  In  silver  coin,  and  had  retained 
the  sum  of  $2.50  of  the  total  amount  he  bad 
lianded  him  to  recount.  It  Is  undoubtedly 
tbe  law  that  If  the  defendant  had  tbe  Inten- 
tion to  appropriate  to  his  own  use  any  part 
of  the  money  handed  back  to  him  to  be  re- 
counted by  him,  and  kept  It,  he  was  guilty 
of  larceny.  Levy  v.  State,  79  Ala.  259;  Eg- 
gleston  V.  State,  129  Ala.  83,  80  South.  582, 
S7  Am.  St.  Rep.  17.  Tbe  fact  that  the  taking 
was  open  and  from  the  owner  Is  of  no  conse- 
quence, If  tbe  Intent  to  steal  existed.  And 
whether  or  not  he  had  such  intent  was  a 
question  for  tbe  Jury.  Talbert  7.  State,  121 
Ala.  33,  25  South.  690. 

At  the  close  of  tbe  evidence  offered  In  be- 
half of  the  prosecution,  the  defendant  moved 
the  court  to  exclude  It  The  motion  contain- 
ed a  number  of  grounds.  Tbe  only  one  In- 
sisted upon  here  Is  that  there  was  a  variance 
between  tbe  allegations  and  tbe  proof.  This 
contention  Is  based  upon  the  theory  that  the 
evidence  shows  that  the  grand  Jury  knew  at 
the  time  they  found  the  Indictment  the  de* 
scriptlon  of  the  money  charged  to  have  been 
stolen,  while  the  Indictment  alleges  that  It 
was  unknown  to  th«n.  While  It  la  true  the 
evidence  shows  that  Bell  Informed  the  grand 
Jury  that  defendant  bad  stolen  silver  coins 
from  bhn  of  the  value  of  $2.50,  It  does  not 
show  that  he  Informed  tbem  of  the  num- 
ber and  the  denomination  of  each.  Indeed, 
it  Is  not  shown  that  the  witness  ever  knew,  If 
this  were  Important  the  exact  number  of 
coins  retained  by  defendant,  and  tbe  denomi- 
nation of  each.  All  that  be  did  know  was 
that  It  was  silver  money.  In  small  coins. 
From  this  statement  It  is  manifest  no  vari- 
ance la  shown.  There  Is  clearly  no  merit  In 
tbe  other  groimds  of  the  motion. 

The  evidence  Introduced  by  defendant 
which  was  rebutted  by  the  state,  tending  to 
show  that  his  name  Is  Vlberg,  Instead  of  the 
one  by  which  he  is  Indicted,  vras  wholly  Im- 
pertinent to  the  Issne  In  the  case.  His  plea 
of  not  guilty  was  an  admission  that  the  name 
by  which  he  was  Indicted  was  his  true  name, 
and  a  waiver  of  the  misnomer.  Had  this 
evidence  remained  In,  It  could  have  availed 
him  nothing.  TberB  was  therefore  no  er^ 
ror  In  excluding  It.  Wells  v.  State,  88  Ala. 
239.  7  South.  272. 

The  other  exceptions  reserved  to  tbe  ad- 
mlstfon  ct  evMoice  are  unmerltorioui,  Tha 
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refusal  of  tbe  conrt  to  allow  defendant  to 
withdraw  his  plea  of  not  snll^  and  to  file  a 
plea  of  misnomer  was  matter  resting  to  Its 
discretion,  and  Is  not  revlsable.  Habbard  t. 
State,  72  Ala.  164. 

The  defendant's  request  of  the  court  to 
glTo  the  several  written  charges  must  he  con- 
Btmed  as  a  request  to  glTe  tiiem  In  their  en- 
tirety. So  construing  It,  If  any  one  of  the 
charges  was  Improper,  there  was  no  error  In 
refusing  all  of  them.  Harden  t.  Cunningham 
(Ala.)  84  South.  26.  Among  them  was  the 
afflnnatiTe  charge,  which,  of  course,  could 
not  have  beoi  given. 

Affirmed. 


(1ST  Ala.  278) 

JACKSON  LtTMBEB  CO.  r.  McGBBABY 
et  al. 

(Supreme  Oonrt  of  Alabama.    June  18,  1903.) 

BJBCTMBNT— RIGHT  TO  RECOVER— ADVIBHSB 
POSSESSION— aUPFICIENCT. 

1.  Defendaut  in  ejectment  being  in  posses- 
kIou,  plaintiff  cannot  recover  without  ahowiag 
a  better  niuuiment  of  title  in  himself,  or  that 
he  has  acquired  title  by  adverse  posaession. 

2.  Plaintiff  in  ejectment,  in  order  to  make  out 
bis  right  to  recover,  must  show  a  regular  chain 
of  title  back  to  some  grantee  in  posseBaion,  or 
to  ttxe  government. 

3.  The  mere  act  of  one  claiming  to  own  land 
in  requesting  a  third  pwson  to  look  after  it  tor 
him  and  keep  intruders  off,  which  the  latter  did 
by  going  on  the  land  two  or  three  times  after- 
wards. Is  insufficient,  without  more,  to  consti- 
tute posBession. 

4.  PoBsessioD,  to  be  deemed  adverse,  must  be 
visible,  actual,  notorious,  and  uninterropted. 

Appeal  from  Circuit  Court,  Covington 
County;  John  P.  Hubbord,  Judge. 

Ejectment  by  Ida  McCreary,  John  Elndl^. 
Jamea  Flndley,  and  George  Flndley  against 
the  Jackson  Lumber  Company,  to  recover 
lands  specifically  described  in  the  complaint. 
Judgment  for  j^alntUfs.  Defendant  appeals. 
Beversed. 

Among  tbe  charges  requested  by  defmd- 
ant,  to  the  refusal  of  tbe  court  to  give  each 
of  which  It  separately  excepted,  was  tbe 
general  aflBrmative  charge  in  its  behalf. 

B.  H.  Lewis,  for  appellant  Jas.  F.  Jones, 

for  appellees. 

HABAL80N.  J.  The  plaintiffs  claim  title 
to  the  land  In  question  as  derived  from  W. 
F.  Donaldson,  but  failed  to  show  title  to  him. 
Donaldson  testified,  that  he  bought  it  once 
from  his  uncle,  a  man  named  Donaldson,  who 
was  in  possession.  He  testified  on  his  direct 
examination  that  in  1874,  witness  made  a 
deed  to  the  land  to  A.  F.  Jackson.  Jackson, 
as  shown,  made  a  deed  on  the  26th  Decem- 
ber, 1882,  to  John  Flndley,  the  ancestor  of 
plaintiffs,  and  through  whom  they  claim.  On 
tbe  cross-examination  of  this  witness  he  tes- 
tified, that  he  did  not  know  who  was  in 
possession  of  the  land  from  1863  to  1872, 
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when  he  bought— in  the  latter  year;  that  the 
land  was  wild  land  at  that  time;  that  the 
person  be  bought  from,  (his  uncle),  went  over 
the  land  and  showed  It  to  him;  that  when 
he  sold  It  to  Jackson  in  1874,  he  took  talm 
over  It  and  showed  It  to  him;  that  he  did 
not  know  that  Jackson  was  ever  on  the  land 
after  1874;  that  Jackson  went  away  to  Cren- 
shaw county,  and  has  never  returned,  that 
witness  knew  of,  and  that  all  the  possession 
the  witness  ever  had  of  the  land  was  to  bny 
and  sell  it 

G.  W.  Kierce,  a  witness  for  plaintiffs,  tes- 
tified, that  be  had  known  the  land  for  17 
years,  and  It  was  wild  land,  now;  that  there 
had  been  a  honse  and  a  patch  on  It  at  one 
time,  but  that  these  had  gone  down  and  there 
was  nothing  remaining  of  these  improve- 
ments except  a  little  old  field;  that  be  knew 
John  Flndley  In  his  lifetime,  who  claimed 
tbe  land  and  asked  witness  to  look  after  it 
and  keep  off  trespass^;  that  witness  went 
on  it  two  or  three  times  to  look  aft»  It  for 
Findley;  that  If  Flndley  was  ever  actually 
on  the  land,  witness  did  not  know  of  It,  and 
the  only  act  of  his  possession  was  to  get 
wltncH  to  look  after  It  and  keep  off  tres- 
passers. 

John  Flndley,  a  son  of  the  ancestor  of 
plaintiffs,  testified,  that  his  father  paid  taxes 
on  the  land  until  he  died  in  1888,  and  be 
could  not  say  who  was  in  possession  from 
1868  to  1888,  or  before  that  time. 

Mary  McGuirk  for  the  defendant  testified, 
that  she  lived  on  the  land  in  stilt  to  1863; 
that  H.  B.  McOulrk,  her  husband,  lived  with 
her  on  the  place  till  the  latter  part  of  the 
war  when  he  went  Into  the  service  and  died; 
that  S.  K.  and  0.  B.  Segler,  whom  she  knew, 
executed  a  deed  to  her  said  husband  to  said 
land,  on  the  6th  of  September,  1863,  and  tbe 
same  has  been  in  her  possession  ever  alnce, 
until  she  turned  It  over  to  the  defendant 
company,  about  1892,  and  tliat  she  was  to 
possession  from  1863,  until  the  latter  date. 
This  deed  was  introduced  to  evidence,  as  was 
also  a  deed  to  tbe  land  from  the  widow  and 
heirs  of  said  H.  B.  McGuirk,  deceased,  to 
David  McGuirk,  dated  the  7th  December. 
1881;  and  a  deed  from  David  McGuirk  to 
the  defendant  company,  of  3d  October,  1802. 

Tbe  defendant  also  totroduced  several  wit- 
nesses who  testified  to  substantially  the  same 
facts  as  were  deposed  to  by  Mary  McGuirk; 
that  the  lands  had  been  in  the  possession  of 
the  McGuIrks  since  1863,  claiming  them  as 
their  owu,  until  they  were  sold  to  defendant 
in  18^;  that  they  never  knew  or  heard  of 
Donaldson,  Jackson  or  Flndley  clalmtog  the 
lands,  until  abont  the  time  this  sidt  was 
brought  There  was  evidence  tending  to 
show,  that  these  lands  were  divided  among 
the  McGuirk  heirs  by  tbe  probate  court  afto: 
the  death  of  H.  B.  McGuirk,— tbe  dlvlsfon 
occurring  to  1889,  or  1890. 

A  plaintiff  to  ejectment  must  recovor  cmi 
the  strength  of  his  own  titie,  and  must  show 
a  valid  titie  to  himself,  whe;^  tiie  defend* 
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antfs  title  be  Talld  or  not;  and  the  d^end- 
ant  behig  In  possession,  the  plaintiff  can  not 
recover  against  him  without  showing  a  bet- 
ter muniment  of  title  to  the  land  than  Ms, 
or  that  be  has  acquired  title  by  adverse  pos- 
session. Stephens  v.  Moore,  116  Ala.  397,  22 
South.  642;  Bemhelm  t.  Horton,  lOQ  Ala. 
384,  15  South.  822.  Furthermore,  a  plaintiff 
in  ejectment,  In  order  to  make  out  his  right 
to  recover,  must  show  a  regular  chain  of 
title  back  to  some  grantor  in  possession,  or 
to  the  government  Florence  B.  &  I.  Ass'n 
V.  SchaU,  107  Ala.  631,  18  South.  108;  The 
Bank  v.  Jones.  59  Ala.  126. 

The  plaintiffs  here,  have  shown  no  legal 
title  to  the  land  by  proper  legal  conveyances 
from  him  In  whom  the  title  originally  rested. 
Their  evidence  to  show  title  Is  uncertain  in 
character  and  wanting  In  sufficiency,  to  show 
possession  of  these  lands  prior  to  defendant's 
claim  of  title  under  conveyances  from  any 
one  from  whom  th^  purchased  and  under 
whom  they  claim  to  bold.  They  show  that 
Donaldson  and  Jackson,  each,  went  on  the 
land  at  the  time  It  Is  alleged  they  purchased 
It,  but  It  does  not  appear  that  either  Donald- 
son, after  his  allege  sale  to  Jackson,  or  the 
latter,  after  hia  purchase,  ever  saw  or  went 
on  the  lands;  and  it  Is  not  shown  that  plain- 
tiffs' ancestor,  John  Findley,  ever  saw  or  was 
in  the  possession  of  the  lands.  It  Is  shown 
merely,  that  he  requested  one  Klerce  to  look 
after  It  for  him  and  keep  Intruders  off,  which 
he  did  by  going  on  the  land  two  or  three 
times  afterwards.  Such  acta,  without  more, 
do  not  constitute  possession.  Reddick  v. 
Long,  124  Ala.  261,  27  South.  402.  Moreover, 
it  does  not  appear  that  Donaldsm  ever  re- 
ceived a  duly  executed  deed  from  any  one 
to  the  land.  That  either  Donaldson  or  Jack- 
son has  no  such  possession  as  can  be  deemed 
to  be  adverse,  is  certain.  Such  possession, 
as  Is  claimed  for  them,  was  not  visible,  so 
far  as  shown  to  any  one,  except  to  them- 
selves, was  not  actual,  notorious  and  unin- 
terrupted. On  the  other  hand,  it  appears 
without  conflict  in  evidence,  that  H.  B.  Mc- 
Onlrk,  who  held  a  deed  to  the  land  from  a 
prior  occupant  and  claimant,  lived  on  and 
claimed  it  from  1863  to  the  time  of  his  death, 
and  that  his  wife  and  children  resided  on  it 
afterwards,  and  claimed  it  continuously  till 
tbe  time  they  sold  it  to  the  defendant,  about 
1802. 

The  plaintiffs  have  not  shown  title  there- 
for, neither  by  written  muniments  of  title, 
nor  by  adverse  possession;  but  it  does  ap- 
pear, that  defendant  and  those  under  whom 
it  claims  have  held  it  adversely,  by  such  acts 
of  ownership  as  the  land  was  susceptible  of, 
without  Interruption  or  intrusion  of  plaintiffs, 
and  continuously  for  a  period  sufficient  to 
fi^ve  them  a  title  by  adverse  possession.  Far- 
ley V.  Smith,  39  Ala.  38,  44;  Bernstein  v. 
Horton,  108  Ala.  384,  15  South.  822;  Stephens 
V.  Moore,  supra;  Burks  v.  Mitchell,  78  Ala.  61. 

We  need  not  consider  other  rulings  as- 
fldgned  as  error,  since,  under  the  evidence. 


the  defendant  was  entitled  to  the  ssneral 

charge  as  requested. 
Reversed  and  remanded. 

(137  Ala.  lOS) 
DILLASD  V.  STATU. 
(Supreme  Oonit  of  Alabama.  Jane  18,  1908.) 

CRIMINAL  LAW  —  AFFIDAVITS  —  MISNOMER— 
AMENDMENT  —  NEW  PROSECUTION  —  CLERK 
OF  COURT— WARRANT— APPBARANOB. 

1.  Defendant,  beiug  proceeded  agaiiist  on  an 
affidavit  made  before  a  justice  of  the  peace, 
on  which  a  wan-ant  was  issued,  retumable  to 
the  county  court,  appeared  and  pleaded  mis- 
nomer, which  was  sustained  on  a  hearing  of  the 
evidence.  Ttereupon  another  affidavit  was 
made  by  the  clerk  of  the  court,  charging  him 
with  the  same  oSense,  and  he  pleaded  "Not 
guilty."  Bcld  that,  if  this  be  deemed  an  amend- 
ment, it  need  not  be  stricken  on  that  account, 
as  the  prosecution  had  a  right  to  so  amend  on  a 
reverification. 

2.  If  the  decision  on  the  merits  terminated 
the  prosecution,  It  was  competent  to  institute 
another  prosecution  on  the  second  affidavit,  as 
Acts  1900-1901,  p.  8G4,  confers  on  the  clerk 
of  the  circuit  coort,  who  Is  ex  officio  clerk  of 
the  county  court,  power  to  take  such  affidavit 
and  iflBue  warrants  th»eon. 

8.  That  tile  record  coutalaed  no  warrant  Is- 
sued by  the  derk  was  immat^al,  defendant 
having  appeared  and  pleaded. 

Appeal  from  Coffee  County  Cknirt;  John 
M.  Laflln,  Judge. 

Jim  Dinard  was  convicted  of  using  obscene 
or  Insulting  language  In  tbe  presence  of  fe- 
males, and  appeals.  Affirmed. 

The  appellant  in  this  case  was  prosecuted 
and  convicted  of  tbe  offense  of  using  obscene 
or  insulting  language  in  the  presence  of  fe- 
males. The  prosecution  was  commenced  by 
a  complaint,  and  a  warrant  issued  thereon. 
In  the  compiniut  or  affidavit  the  defendant 
was  designated  as  J.  M.  DlUard.  Tbe  de- 
fendant filed  a  plea  of  misnomer.  In  which 
he  set  up  that  he  was  "known  In  his  com- 
mimlty  as  Jim  Dlllard,  and  not  as  J.  M. 
Dlllard."  Upon  the  hearing  of  the  evidence 
of  this  plea,  the  plea  was  sustained,  and 
thereupon  the  prosecutor  made  before  the 
clerk  of  the  circuit  court,  who  was  ex  officio 
clerk  of  the  county  court,  another  affidavit, 
which  was  in  words  and  figures  as  follows: 
"Before  me  R.  A.  King,  clerk  of  the  circuit 
court  of  Ctoffee  county.  In  and  for  said  state 
and  county,  personally  appeared  J,  T.  Wll< 
Uams  who  being  duly  sworn  deposes  and 
says  on  oath  that  he  has  probable  cause  for 
believing  and  does  believe  that  the  offense 
of  Jim  Dlllard  did  go  sufficiently  near  to  the 
dwelling  house  of  J.  T.  Williams  and  in  the 
presence  or  within  the  hearing  of  the  family 
of  the  occupants  thereof  made  use  of  abusive, 
insulting,  or  obscene  language,  has  been  com- 
mitted by  Jim  Dlllard,  agalust  the  peace  and 
dignity  of  the  state  of  Alabama."  The  oth- 
er facta  of  the  case  necessary  to  an  under- 
standing of  the  decision  on  the  present  ap- 
peal are  sufficiently  stated  in  the  opinion. 

J.  F.  Banders,  for  appellant  Mass^  vni- 
son,  Atty.  Gen.,  for  tbe  State.    ^  j 
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TYSON,  J.  It  appears  by  the  record  that 
tlie  defendant  was  proceeded  against  upou 
an  affidavit  made  before  one  Jeroigan,  a 
justice  of  the  peace,  charging  him  with  the 
offense  of  using  obscene  or  Insulting  lan- 
guage in  the  presence  of  females  (section 
4306,  Cr.  Code  189G),  upon  which  a  warrant 
was  Issued,  returnable  to  the  county  court. 
}n  answer  to  this  prosecution,  he  appeared 
and  Interposed  a  plea  of  misnomer,  which, 
upon  a  hearbig  of  the  evidence,  was  sustain- 
ed by  the  court.  Thereupon  another  affidavit 
was  made  before  the  clerk  of  the  circuit 
court,  charging  him,  by  his  correct  name, 
with  the  same  offense,  to  which  he  Interpos- 
ed his  plea  of  not  guilty.  This  affidavit  is 
designated  by  the  judgment  entry  as  an 
amendment  of  the  flrst,  to  which  an  objection 
was  made.  Defendant  also  made  a  motion 
to  strike  It  because  it  was  an  amendment  of 
the  flrst.  Whether  it  was  an  amendment 
of  the  first,  or  the  Institution  of  a  new  pros- 
ecution, is  unnecessary  to  decide,  since.  In 
either  aspect,  no  error  was  committed  of 
which  the  defendant  can  complain.  The 
prosecution  undoubtedly  bad  the  right  to 
amend  the  first  by  a  reverificatlon  to  meet 
the  plea  in  abatement  interposed  by  defend- 
ant—In other  words,  to  amend  the  affidavit 
upon  a  reverfficatlon  so  as  to  charge  the  de- 
fendant, by  his  correct  name,  with  the  of- 
fense. 1  Blsh.  New  Crim.  Proc.  SS  714,  715. 
But  If  it  be  said  that  the  amendment  should 
have  been  made  before  a  determination  of 
the  plea  of  misnomer  on  Its  merits,  and  that 
a  decision  on  its  merits  in  defendant's  favor 
operated  as  a  termination  of  the  prosecution, 
the  answer  Is  that  It  was  entirely  competent 
to  iustltute  another  prosecution  upon  the 
making  of  the  affidavit  upon  which  the  trial 
was  had.  The  clerk  of  the  circuit  court 
before  whom  It  was  made  Is,  by  the  terms 
of  the  act  creating  the  court  that  tried  the 
case,  ex  officio  clerk  of  that  court,  and  ex- 
press authority  is  conferred  upon  him  to  take 
the  affidavit,  and  to  Issue  a  warrant  of  ar- 
rest upon  it,  returnable  to  that  court.  Acts 
1900-1901,  p.  864.  It  Is  true  the  record  con- 
talps  no  warrant  Issued  by  the  clerk.  If  one 
was  Issued;  but  we  apprehend  that  this  is 
of  no  consetiuence,  since  the  defendant  ap- 
peared and  pleaded  to  the  affidavit  While 
the  language  employed  In  the  affidavit  is 
somewhat  confusing  and  informal,  It  charges 
every  essential  element  of  the  offense,  and 
Is  not  fatally  defective. 

The  Judgment  of  conviction  must  be  af- 
flrmecL 


(137  Ala.  568) 

WEST  T.  LOUISVILLE  &  N.  R.  CO. 

tSupreme  Court  of  Alabama.   June  18,  1903.) 

PBTVATB   ALLEY— USES— EXTENT  ~  APPROACH 
TO  NONABUTTINO  PROPERTY— BILL  IN 
EQUITY— MOTION  TO  DISMISS. 

1.  A  railroad  owned  a  lot  on  which  was  lo- 
cated its  freight  depot.  The  lot  abutted  on  an 
alleyway*  which  had  been  established  several 


years  before  by  the  then  owners  of  tiie  prop- 
erty. The  alley  ran  frcmi  a  public  atre^  by 
the  freight  depot  to  a  private  road,  need  as  a 

means  of  approach  to  the  passenger  station, 
which  itself  did  not  abut  on  the  alley.  Beld, 
that  the  railroad  was  not  entitled  to  have  the 
alley  kept  open  for  use  by  the  public  in  going 
to  and  from  the  passenger  atatfoa. 

2.  A  motion  to  dismiss  a  bill  in  equity  will 
be  overruled  if  equity  is  apparent  on  Its  face, 
though  the  facts  be  illy  pleaded,  and  the  bill  be 
dnuurrable  on  that  ground. 

Api>eal  from  City  Court  of  Montgomery. 

Bill  by  the  Louisville  &  Xashville  RaUroad 
Company  against  D.  P.  West.  Decree  for 
complainant   Defoidant  appeals.  Reversed. 

The  facts  averred  in  the  bill  were  as  fol- 
lows: The  complainant  Is  a  railroad  cor- 
poration engaged  In  the  business  of  a  com- 
mon carrier  In  the  city  and  county  of  Mont- 
gomery, state  of  Alabama,  and  is  the  owner 
of  a  piece  or  parcel  of  land  situated  in  Mont- 
gomery, upon  which  is  located  its  freight 
depot,  and  a  portion  of  which  la  devoted  to  a 
private  street.  Said  lot  abuts  on  Gilmer  al- 
ley, which  alley  runs  from  Tallapoosa  street, 
parallel  with  Commerce  street,-  to  a  private 
roadway  used  as  a  means  of  approaching  the 
Union  Passenger  Station  In  the  city  of  Mont- 
gomery. Gilmer  alley  was  established  by  the 
then  owners  of  the  property  on  either  side 
of  it  by  a  deed  executed  on  December  26, 
1888,  which  deed  Is  made  an  exhibit  to  the 
bill.  The  complainant's  property,  which  was 
Included  in  said  deed,  lies  on  the  opposite 
side  of  Gilmer  alley  from  the  side  occupied 
by  the  building  known  as  the  "Windsor  Ho- 
tel." After  the  establishment  of  Gilmer  al- 
ley, and  after  the  recording  of  the  deed  es- 
tablishing It.  the  defendant,  D.  P.  West,  be- 
came the  owner  of  the  building  known  as 
the  "Windsor  Hotel,"  which  Is  on  the  op- 
posite side  of  Gilmer  alley  from  the  com- 
plainant's property;  and,  at  the  time  West 
purchased,  he  took  with  notice  of  the  exist- 
ence of  said  Gilmer  alley,  and  of  the  con- 
tract by,  which  it  was  made  and  laid  off. 
West  has  for  some  years  conducted  the  busi- 
ness of  a  hotel  In  said  Windsor  Hotel  build- 
ing. The  Union  Passengo*  Station  In  the  city 
of  Montgomery,  Into  which  the  complainant 
and  other  railroads  In  the  city  of  Montgom- 
ery operate  many  trains  dally.  Is  near  the 
end  of  Gilmer  alley;  and  said  alley,  which  is 
40  feet  wide,  Is  a  short  and  expeditious  route 
by  which  persons  can  go  to  and  come  from 
said  Union  Passenger  Station,  and  also  to 
the  freight  depot  owned  and  nsed  by  the 
complainant  for  the  purpose  of  receiving  and 
delivering  freight.  The  defendant  West  has 
erected  In  said  Gilmer  alley,  immediately  ad- 
joining and  In  the  rear  of  said  Windsor  Ho- 
tel, an  Inclosure,  In  which  he  has  placed  and 
Is  now  operating  a  boiler  and  other  machin- 
ery. This  inclosure  or  structure  Is  about  60 
feet  long  and  8  feet  wide,  and  greatly  ob- 
structs the  free  passage  over  that  part  <rf 
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GUmer  aller  on  wblcli  complainant b  prop- 
erty abnto.  SaM  obstruction  canses  'injury 
and  damage  to  complainant  different  and 
separate  from  tbat  suffered  by  tlie  public, 
and  la  a  private  nuisance,  and  tbe  damage 
thereby  sustained  Is  not  susceptible  to  ac- 
curate ascertainment  In  money,  and  Is  con- 
stantly recurring  from  day  to  day."  Com- 
plainant has  demanded  of  the  defendant, 
West,  that  he  move  said  obstmctlon  from 
Bfdd  alley,  but  West  has  refused,  and  still 
refuses,  to  do'  so.  It  was  then  averred  in 
tiie  bill  that  Hie  complainant  Is  Informed  by 
counsel,  and  belleres,  and,  upon  such  in- 
formation and  belief,  states,  that  said  D.  P. 
West  has  no  right  to  maintain  said  structure 
in  said  alley,  and  complainant  Is  entitled  to 
have  said  Gilmer  alley  kept  open  for  tbe  pas- 
sage of  said  freight  and  persons,  and  free 
from  any  obstructions  tbroogbout  its  entire 
length  and  width.  The  prayer  of  the  bill  Is 
tbat  a  decree  be  rendered  "commanding  and 
requiring  said  D.  P.  West  to  remove  and 
abate  said  structure  herein  above  des(^bed 
from  said  Gilmer  alley,  and  forever  enjoin- 
ing and  restraining  bim  from  erecting  any 
structure  In  said  Gilmer  alley,  or  from  ob- 
structing tbe  same,  without  tbe  consent  of 
all  holders  and  owners  of  the  property  abnt- 
tlng  on  said  Gilmer  alley.**  There  was  also  a 
prayer  for  general'  relief.  The  defendant 
West  demurred  to  the  bill  upon  the  following 
grounds:  "(1)  The  bill  shows  that  the  only 
obstmctlon  caused  by  said  structure  In  said 
alley  Is  the  obstruction  of  tbe  alleged  right 
of  complainant  to  have  said  alley  used  for 
public  purposes.  <2)  The  bill  falls  to  allege, 
as  a  predicate  for  relief,  that  said  alleged  ob- 
stmctlon Interfered  wltb  complainant's  rights 
as  owner  of  land  abutting  on  said  alley.  <3) 
The  bill  alleles  no  Injury  to  complainant  as 
an  abutting  proprietor  on  said  alley.  (4) 
The  bill  alleges,  as  tbe  only  ground  of  com- 
plaint, tbe  obstruction  of  the  public  in  the 
use  of  said  alley,  when  It  appears  tbe  public 
have  no  right  to  use  the  same."  The  de- 
fendant also  moved  to  dismiss  the  bill  for 
the  want  of  equity.  On  the  submission  of 
the  cause  upon  the  demurrer  and  the  motion 
to  dismiss  for  tbe  want  of  equity,  there  was 
a  decree  rendered  overruling  both  the  de- 
murrer and  tbe  motion  to  dismiss  for  tbe 
want  of  equity. 

A.  A.  Wiley  and  J.  M.  Ohllton,  for  appel- 
lant.  Chas.  P.  Jones,  for  appellee. 

DOWDELL,  3.  The  facts  averred  In  tbe 
bill  show  a  Joint  easement  In  the  complain- 
ant and  respondent  In  a  private  alleyway. 
Yet  the  theory  of  the  bill,  and  Its  purpose, 
according  to  Its  averments,  when  constraed 
more  strongly  against  tbe  pleader,  as  the 
rale  of  pleading  requires,  is  evidently  one 
for  the  abatement  of  a  public  nuisance.  The 
bill  alleges  tbat  the  complainant  has  an  In- 
terest dUferent  from  tiiat  uf  the  general  pub- 
Uo.  '  This  'U  an.  avennent  essential  In  a  bill 


by  an  Individual  for  the  abatement  of  a  pub- 
lic nuisance,  but  it  Is  altogether  unnecessary 
In  a  bill  to  abate  a  private  nuisance.  While 
the  bill  avera  that  the  complainant  is  tbe 
owner  of  a  lot  which  abuts  on  said  alley, 
and  upon  which  Is  located  Its  freight  depot, 
still  one  of  tbe  main  objects  of  the  bill.  If 
not  its  principal  object,  In  removing  the  al- 
leged obstruction  in  the  private  alleyway,  is 
to  open  up  the  same  to  aQord  free  passage  to 
persons  going  to  and  from  the  Union  Passen- 
ger Station,  through  which  the  complainant 
railroad  company  and  other  roads  operate 
many  trains  daily.  •  The  allegatlona  of  tbe 
bill,  we  think,  show  that  the  real  purpose  of 
the  complainant  Is  to  have  the  alley  opened 
for  the  use  of  the  public  In  approaching  the 
Union  Passenger  Station,  wlilch  is  located  up- 
on a  lot  not  abutting  on  said  alley,  but  Is 
wholly  separate  and  disconnected.  The  ease- 
ment  ln  question  is  one  appurtenant  to  prop- 
erty abutting  on  the  alley,  the  benefits  of 
which  are  limited  to  the  uses  of  abutting 
property  owners,  as  such.  "One  having  a 
right  of  way  appurtenant  to  certain  land  can- 
not use  it  for  the  benefit  of  other  land."  Dav- 
enport V.  Lamson,  21  Pick.  72.  "If  a  man 
have  a  private  way  to  a  dose,  he  must  not 
enlarge  It  to  other  purposes."  Albert  v. 
Thomas,  73  Md.  188,  20  Atl.  912.  "Private 
ways  are  confined  in  their  use  to  tbe  pur- 
poses for  which  they  are  granted,  and  can- 
not be  extended  by  the  grantees.  When  in- 
tended to  give  access  only  to  particular  prem- 
ises, they  cannot  be  used  thereby  to  reach 
Other  lands.  Where  one  has  a  right  of  way 
to  a  three-acre  close,  he  cannot  use  it  to  pass 
over  sucb  close  from  or  to  closes  beyond,  and 
Is  a  trespasser  if  he  enter  upon  the  three- 
acre  close  for  such  purpose."  Greene  v.  Can- 
ny, 137  Mass.  64;  Bedemptorists  v.  Wenlg, 
78  Md.  348,  29  Atl.  667;  Hoosler  Stone  Co. 
V.  Malott,  130  Ind.  21,  29  N.  E.  412.  See, 
also,  Goddard's  Law  of  Easements,  821,  324. 
We  think  the  demurrer  snfflcientLy  raised  the 
above  questions,  and  the  court  erred  in  over- 
rallQg  the  same. 

The  rule  as  to  the  office  of  a  motion  to 
dismiss  a  bill  for  want  of  equity  was  laid 
down  In  the  case  of  Blackburn  v.  Fitzgerald 
et  al.,  130  Ala.  &S4,  30  Sonth.  668,  following 
the  principle  stated  In  Seals  v.  Robinson  & 
Co.,  75  Ala.  868.  If  equity  Is  spparent  on 
the  face  of  the  bill  from  tbe  tacts  stated, 
though  such  facts  be  illy  pleaded,  and  for 
that  reason  rendering  the  bill  demurrable, 
on  motion  to  dismiss  for  want  of  equity  the 
same  will  be  considered  as  amended  as  to 
such  defective  pleading,  leaving  the  respond- 
ent to  his  remedy  by  demurrer.  In  accord- 
ance with  the  above  rule,  tiie  motion  to  dis- 
miss the  bill  for  want  of  equity  was  prop- 
erly overruled.  See,  also,  Garclner  v.  Knight, 
124  Ala.  273,  27  South.  298. 

For  the  error  in  overruling  tbe  demurrer, 
the  decree  will  be  reversed,  and  one  will  be 
here  rendered  sustaining  the  demurrer.  Be* 
versed  and  rendered.  ^  i 
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(UT  Alt.  tt) 

HUDSON  et  bL  T.  BTATBL 

(Supreme  Court  of  Alabama.  Jane  IS,  1906.) 

ROBBERT-^OINT  INDICTMENT  —  SEVERANCB^- 
TIME  FOR  APPLICATION  —  TRIAL  —  OBJEC- 
TIONS—TIME— WITNESSES  —  EXAMINATION  — 
CO-CONSPIRATORS— DECLARATIONS. 

1.  Under  Itule  of  Practice  82  (Code  1806,  p. 
laOO),  providing  that  where  two  are  jointly  in- 
dicted the  rigbt  of  Beverance  ahall  be  deemed 
waived  unleas  claimed  at  latest  when  the  court 
seta  a  day  for  trial,  the  refnnl  of  a  sereranee, 
asked  ou  the  da;  of  the  trial,  waa  within  the 
diacretioa  of  the  court. 

2.  Acts  1890-91,  p.  5G1,  relating  to  Jefferson 
connty,  expressly  provide  that,  where  two  or 
more  defendants  are  tried  together,  each  Is  ea- 
titled  to  but  five  peremptory  challenges. 

S.  An  afUrmatiye  answer  by  a  witnesa  to  a 
qaestion  as  to  whether  he  had  been  robbed 
coold  not  be  objected  to  as  being  a  conduaon; 
the  objection  should  have  been  made  to  the 
question. 

4.  Witness  stated  on  his  direct  examination 
that  he  had  been  robbed  of  a  certain  amount  of 
money  taken  from  hia  person  and  from  his 
cash  drawer.  On  cross-ezamination  he  stated 
that  he  could  not  atate  the  exact  amount  taken 
from  the  cash  drawer,  bat  gathered  it  in  a 
general  way  from  his  books.  Held,  that  de- 
fendant could  not  avail  himself  of  the  objecti(m 
that  the  books  were  the  best  evidence. 

0.  Defendant,  in  cross-examining  a  witness 
fw  the  pro8ecuti<»i,  having  called  for  a  part 
of  a  conversation  of  the  witness  in  reporting  his 
robbery  to  the  police,  the  state  In  rebuttal 
might  call  for  all  the  conversation. 

O.  After  defendant  in  prosecution  tor  robbery 
had  called  a  witness,  it  was  within  the  discre- 
tion of  the  court  to  refuse  a  request  by  defend- 
ant to  speak  privately  to  the  witness  before 
examination,  he  not  having  bad  opportmilty  to 
do  so  before. 

7.  Where  there  had  been  introduced  prima 
fade  evidence  sufficient  to  establish  a  con- 
spiracy between  defendants  to  commit  the  rob- 
bery for  which  they  were  jointly  Indicted,  tee- 
tlmony  of  one  of  them  detailing  the  dream- 
stances  of  the  crime  was  properly  allowed. 

8.  "Hie  testimony  of  one  of  the  defendanta 
iointiy  indicted  for  robbery  was  not  objectinw- 
Die  as  a  dedaration  to  a  third  person. 

Appeal  from  Criminal  Court,  Jeflenon 
County;  Danl.  A.  Greene,  Judge. 

Will  Hudson  and  others.  Jointly  Indicted, 
were  coDvlcted  of  robboy,  and  appeaL  Af- 
firmed. 

Upon  the  introduction  of  all  the  evidence 
the  defendants  requested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  "(1) 
The  court  charges  the  Jury  that  the  decla- 
ration of  Abe  Williams  that  Will  Hudaon 
said  to  Will  Jones,  'Do  him  like  we  did  the 
office,'  this  dedaration  is  excluded  from  your 
consideration  so  far  as  It  afTects  the  guilt 
or  Innocence  of  defendants  Hudson  and 
Jone&  (2)  I  charge  you,  gentlemen  of  the 
Jury,  to  exdude  as  evidence  the  declaration 
of  Abe  Williams  so  far  as  It  may  affect  the 
guilt  or  innocence  of  Will  Hudson  and  Will 
Jones,  unless  said  declaration  is  corroborated 
by  evidence  suSlcient  to  warrant  the  con- 
Tictlon  of  defendants  Jonea  and  Hudson  be- 
yond a  reasonable  doubt" 


Robert  L.  Leatberwood,  fw  appellant. 
HaBBey  Wllaon.  Atty.  Gen.»  for  Uie  State. 

HARALSON,  J.  1.  The  defendants.  Hud- 
son, Williams  and  Jones,  were  Jointly  In- 
dicted with  two  others,  Bryant  and  Lee,  for 
robbery.  On  their  arraignment  In  court,  on 
the  9th  of  January,  190S,  the  two  latter 
moved  the  court  to  grant  them  a  severance 
of  trial  from  the  other  defendants,  which 
motion  the  court  granted  and  ordered  them 
to  be  tried  separately  from  the  others.  The 
other  defendants,  Hudson,  Wllllama  and 
Jones,  did  not  move  for  a  severance,  but  up- 
on being  duly  arraigned,  each  pleaded  not 
guilty  to  the  Indictment,  and  tbe  21at  of 
January,  1903,  was  set  for  their  Joint  trial. 
On  that  day,  the  state  having  announced 
reedy,  these  defendanta  demanded  a  sever- 
ance. The  bin  of  exceptions  recites:  "The 
court  having  ascertained  that  all  of  said  de- 
fendants were  duly  arraigned  In  open  court 
on  January  9th,  1903,  though  they  bad  not 
employed  nor  were  represented  by  counsel  at 
the  time,  and  each  of  said  defendanta  plead- 
ed not  guilty,  and  made  no  demand  for  a 
severance  at  that  time,  nor  at  any  subse- 
quent time  to  the  present  time,  the  court  re- 
fused to  grant  the  severance  of  said  [defend- 
ants] •  •  •  and  to  this  action  of  the 
court,  the  defendanta  excepted."  In  this  rul- 
ing there  was  no  error.  Any  further  sever- 
ance after  the  first,  was  a  matter  of  dis- 
cretion with  the  court.— Rule  32,  p.  1200. 
Code  1896;  Givens  v.  State.  109  Ala.  89.  19 
South.  974;  MalaeU  t.  State.  88  Ala.  131, 
8  South.  104. 

2.  The  defendant,  Abe  Williams,  after  be 
had  exhausted  bis  five  peremptory  challenges, 
offered  to  challenge  another,  claiming  that  he 
was  entitled  to  nrare  than  five  challenges. 
When  two  or  more  defendanta  are  tried  to- 
gether, each  Is  entitled,  under  the  statute  for 
Jefferson  county,  to  five  peremptory  (Al- 
longes and  no  more.— Acts  1890-41,  p.  661; 
Malachl  T.  State,  supra. 

S.  John  B.  Messer,  the  party  all^^ed  to 
have  been  robbed,  examined  as  a  witness  by 
tbe  state,  testified  that  on  Friday  night. 
January  2d,  1908,  he  was  robbed  of  certain 
personal  property  such  as  Is  described  In  tbe 
Indictment  This  statement  was  made  in 
answer  to  a  question  by  the  solldtw,  asking 
him  "whether  or  no.t  be  had  ever  been  rob- 
bed." No  objection  was  made  to  the  ques- 
tion when  EBked.  but  after  the  witness  had 
answered  It,  the  defendant  objected  on  the 
ground  that  tbe  answer  was  a  conclusion  of 
the  witness,  and  moved  to  exdude  it  which 
the  court  declined  to  do.  The  objectloo.  If 
good  at  all,  came  too  late.  It  should  have 
been  made  when  the  question  was  asked. 
Downey  v.  State.  IIA  Ala.  106,  22  Sontb.  479. 

4.  This  witness  had  testified  on  bis  direct 
examination  to  tbe  exact  amotmt  of  money 
of  which  he  had  been  robbed,— of  money 
taken  from  his  person  and  from  his  cash 
drawn-  in  his  preamca.   On  the  cross  by 
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defendant,  he  stated  that  he  could  not  state 
the  exact  amount  of  DMmey  taken  from  the 
caah  drawer,  but  he  gathwed  It  In  a  general 
way  from  the  saloibook.  The  defendant  ob- 
jected on  the  ground  that  the  books  were  the 
best  evidence  of  the  amonnt  taken.  The  ob- 
jection on  this  ground  was  not  available. 

5.  The  witness  on  bis  cross,  was  asked  hy 
defendant,  what  report  be  made  to  the  police 
office,  and  what  description  he  gave  of  the 
man  who  asked  for  the  handkerchl^,  which 
he  proposed  to  bny  from  the  witness,  when 
he  came  into  his  store.  He  answered  that 
he  reported  the  robbery,  and  described  the 
man  who  first  came  into  the  store,  as  one 
having  on  a  sUk-faced  coat  On  rebuttal,  the 
solicitor  asked  the  witness,  to  state  all  the 
conversation  had  at  the  police  office,  called 
for  by.  defendant,  and  what  other  description 
he  gave  than  that  asked  for  by  defendant, 
and  for  all  the  conversation  asked  for  by 
defendant  The  defendant  interposed  a  gen- 
eral objection  to  this  evidence,  which  was 
overruled,  and  the  witness  was  allowed  to 
answer.  The  defendant  having  called  for  a 
part  of  a '  convereatton  had  by  the  witness 
with  the  police  officers,  the  court  committed 
no  error  In  allowing  the  state  to  call  for  all 
that  was  said  by  the  witness  at  the  time. 
Davis  V.  State,  92  Ala.  20,  8  South.  616. 

6.  As  Alice  Ware,  a  witness  for  defend- 
ants, was  getting  In  the  witness  chair,  de- 
fendants' counsel  for  Hudson  and  Jones  stat- 
ed that  be  had  not  had  an  opportunity  to 
talk  to  the  witness,  and  asked  to  be  allowed 
to  speak  to  her  privately  before  examining 
her,  but  the  court  declined  to  allow  him  to 
do  so.  This  was  a  matter  within  the  dis- 
cretion of  the  court,  and  there  does  not  ap- 
pear to  have  been  any  abuse  of  Its  discretion. 

7.  Abe  Williams,  one  of  the  defendants, 
testifying  In  his  own  behalf,  stated  that  he. 
Will  Jones  4nd  Will  Hndson  all  participated 
in  the  robbery,  and  that  the  statement  of 
Mr.  Messer  as  to  bow  the  robbery  occurred 
was  correct;  that  these  two  defendants  came 
to  his  house  on  Friday  night  about  6:80 
o'clock,  and  asked  him  to  come  to  their  house 
that  night,  and  they  wonld  go  hunting;  that 
be  went  there,  and  they  had  pistols  and 
^uns;  that  they  went  towards  Avondale  and 
stopped,  and  Will  Hudson  said  he  was  going 
to  have  some  money,  and  banded  witness  a 
gxm  and  fifty  cents,  and  told  him  to  go  to 
Messer's  store  and  get  a  handkerchief  and 
find  out  where  the  cash  drawnr  was;  that 
■witness  said,  "No,  he  would  not,"  but  they 
said  they  would  kill  him,  and  Hudson  said 
to  Jones,  "Do  him  like  we  did  the  offlcer," 
and  that  through  fear,  he  went  In  and  did 
fls  Mr.  Meaeet  had  testified;  that  witness 
bad  the  big  pistol,  Hndson  the  smaller  one 
and  Jones  the  gnn,— such  as  the  evidence 
showed  they  bad.  The  other  defendants, 
Hudson  and  Jones,  Interposed  no  objection 
to  this  testimony  of  WllUams  as  It  was  call- 
ed out. 

At  Ahlt  point,  both  sides  announced  that 


the  evidence  had  dosed,  and  the  court  ad- 
journed unto  the  following  mramlng,  and  all 
the  witnesses  were  discharged  from  further 
flttondance  upon  the  court,  with  the  privilege 
of  allowing  the  defendants  to  Introduce  tes- 
timony next  morning  on  one  point,— as  to  the 
length  of  time  it  would  take  a  freight  train 
to  go  from  Mobile  to  Birmingham.  On  the 
following  morning,  ttie  court  allowed  evi- 
dence on  this  point  Following  this,  the  de- 
fendants, Hudson  and  Jones,  objected  to  all 
the  testimony  of  WllUams,  given  the  evening 
before,  on  grounds,  *that  the  declarations  of 
a  co-conspirator  to  charge  his  fellows  must 
be  concomitant  with  the  principal  act  and  so 
connected  with  it  as  to  constitute  a  part  of 
the  res  gestse";  and  that,  "a  co-conapirator 
cannot  be  convicted  upon  the  testimony  of  an 
accomplice  unless  such  evidence  Is  corrobo- 
rated by  the  evidence  tending  to  connect  him 
with  the  principal  offense;  and  that  the  cor- 
roboration la  not  sufficient,  if  It  merely  shows 
that  the  offense  was  committed  and  the  cir- 
cumstances thereof,"  which  objections  were 
overruled.  They  also  objected  to  the  testi- 
mony of  said  witness,— "that  Hudson  said,  to 
Jones,  'Do  him  Uke  we  did  the  officer,' "  on 
the  ground  that  it  sought  to  connect  them 
with  an  offense  for  which  they  were  not  on 
trial,  which  objection  was  also  overruled,  the 
said  defendants  reserving  an  exception  to 
each  of  these  rulings. 

There  had  been  Introduced  direct  and  cir- 
cumstantial evidence  prima  facie  sufficient  to 
establish  the  existence  of  a  conspiracy  be- 
tween the  defendants  to  commit  the  crime, 
In  which  case  the  evidence  of  the. witness, 
Williams,  as  for  this  objection,  was  properly 
allowed.— Hunter  v.  State,  112  Ala.  77,  21 
South.  65;  Malachl  v.  State,  SO  Ala.  134,  8 
South.  104.  What  the  witness  testified  to, 
were  not  bis  declarations  to  a  third  person, 
•ought  to  be  Introduced  as  to  the  commission 
of  the  offense,  but  was  his  testimony  to  that 
effect,  delivered  on  the  stand  of  his  own 
motion,  and  without  objection  on  the  part 
of  his  codefendanta. 

From  what  has  been  said,  it  will  appear 
that  the  two  charges  requested  by  defendant 
were  properly  refused. 

Affirmed. 


(Ur  Ala.  627) 

BUSSBLI*  r.  HUNTSVILLn  RT.,  LIOHT 
&  POWER  CO. 

(Supreme  Court  of  Alabama.  June  18,  1903.) 

STREET  RAILWAYS  —  KILLING  DOO  —  SUFFI- 
CIENCY OF  COUPLAINT— RESIDENCB  OF  DE- 
FENDANT—PLEA IN  ABATSHBNT-^DIOIAL 
NOTICE  —  JURISDICTION  OF  NOTARY  —  IN- 
STRUCTIONS. 

1.  A  complaint  in  an  action  against  a  street 
railway  for  the  killing  of  a  do^,  which  averred 
that  defendant,  while  operating  its  railway, 
through  its  afirentB,  "did  carelessly  and  negll- 
gentiy  ma  over  and  kill"  plaintiffs  dog,  auffi- 
cieutiy  alleged  n^ligenca  on  the  pu^  of  de' 
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2.  Where  a  complaint  in  ao  actloo  against  a 
street  railway  for  the  killing  of  a  dog  allegecl 
in  one  couot  that  defeadaot,  while  operating 
its  railway,  through  one  of  its  agents,  "did 
recklesfily,  wantonly,  and  willfully  run  over 
and  kill"  plaintiff's  dog,  It  was  not  necessarj 
to  allege  in  that  count  ppeclfic  acta  of  negligence 
on  the  part  of  defendant. 

3.  The  circuit  court  of  a  county  will  take 
judicial  notice'  of  what  ward  in  a  city  located 
in  the  county  a  notary  public  has  been  appoint- 
ed tor. 

A.  Where  an  appeal  to  the  circtdt  court  from 
a  justice  in  an  action  against  a  street  railway 
for  the  killing  of  a  dog  was  tried  on  a  plea  in 
abatement,  in  which  defendant  averred  that 
it  resided  oatidde  the  justice's  ward,  and  that 
the  dog  was  killed  outside  that  ward,  and  the 
evidence  as  to  defendant's  residence  was  con- 
flicting, plaintiff  was  entitled  to  an  Instruction 
that  the  verdict  should  be  for  her.  If  defendant 
readed  in  such  ward,  even  though  the  dog  was 
not  killed  there,  as  the  averment  In  regard  to 
defendant's  residence  made  it  necessary  to  find 
the  truth  thereof  in  order  to  sustain  the  plea. 

S.  In  an  action  appealed  to  the  circuit  court 
fKHU  a  justice,  defendant,  a  street  railway, 
pleaded  in  abatement  that  it  resided  without 
the  justice's  ward.  Held,  that  plaintlfF  was 
not  entitled  to  an  iostmction  that  defendant 
could  l>e  sued  in  any  ward  in  which  It  did  busi- 
ness by  agenta,  as  ue  issue  raised  by  the  aver- 
ment in  die  plea  was  merely  whether  defend- 
ant resided  in  sach  ward. 

Appeal  from  Clrcnit  Court,  Madison  CJoun- 
ty;  Osceola  Kyle,  Judge. 

Action  by  Mrs.  W.  P.  Snssdl  against  Ihe 
HontsTlUe  Railway.  IJgbt  &  Power  Com- 
pany to  recover  for  tbe  killing  of  a  dog. 
From  a  Judgment  for  plahitlff  In  the  Justice 
court,  defendant  appealed  to  the  circuit  court, 
wherein  a  Judgment  was  entered  for  defend- 
ant on  a  plea  In  abatement,  and  now  plaintlfl 
prosecutes  a  further  appeaL  Reversed. 

This  suit  was  commenced  before  J.  W. 
Wall,  a  notary  public,  and  ex  officio  Justice 
of  tbe  peace.  From  a  Judgment  in  favor  of 
the  plaintiff,  assessing  her  damages  at  flO. 
an  appeal  was  taken  to  tbe  circuit  court  In 
the  circuit  court  the  following  complaint,  con- 
taining two  counts,  was  filed:  "(1)  PlaintUf 
claims  of  .the  defendant  the  sum  of  one  hun- 
dred dollars,  for  that  on  the  26th  day  of  Sep- 
tember, 1900,  defendant  owned  and  operated 
an  electric  street  railway  in  the  city  of  Hunts- 
vllle,  county  and  state  aforesaid,  and,  whUe 
operating  said  railway  on  said  date,  through 
its  agents,  did  carelessly  and  negligently  run 
over  and  kill  a  valuable  pug  dog,  tbe  prop- 
erty of  plaintiff.  (2)  Plaintiff  claims  of  the 
defendant  tbe  sum  of  one  hundred  dollars, 
for  that  on  the  26th  day  of  September,  1900, 
defendant  owned  and  operated  an  electric 
street  railway  In  the  city  of  Huntsvllle,  Mad- 
ison county,  Alabama,  and,  while  so  operat- 
ing aald  railway  on  said  date,  through  one 
of  Its  agents,  a  motonnan  In  charge  of  car 
No.  10,  did  recklessly,  wantonly,  and  willful- 
ly run  over  and  kill  a  pug  dog,  the  property 
of  the  plaintiff,  to  the  damage  of  the  plaintllf 
in  tbe  sum  of  one  hundred  dollars;  hence 
this  suit."  To  this  complaint  the  defendant 
demurred,  among  others,  upon  tbe  following 
grouDda:  "p.)  It  Is  not  shown  In  said  com- 


plaint that  the  motonnan  In  charge  of  defend- 
ant's car  could  have  prevented  tbe  Injury  to 
the  plaintiff's  dog  by  the  use  of  ordinary  care 
and  diligence.   (2)  It  Is  not  alleged  in  said 
complaint  that  defendant,  or  Its  agents  or 
employte  In  charge  of  Its  said  car,  was 
aware  of  said  dog's  presence  on  its  said  track, 
or  ought  to  have  known  or  had  reason  to 
know  It,  at  tbe  time  of  said  alleged  injury. 
(3)  It  Is  not  shown  by  said  complaint  In  what 
tbe  alleged  negligence  of  the  defendant,  ok 
its  agents  or  employes,   consisted."  Ha 
grounds  of  demurrer  above  set  forth  were 
snstained.   Thereafter  the  plaintiff  amended 
her  complaint  by  adding  to  each  count  of  tbe 
complaint  the  following  averments:  "The 
motorman  in  charge  of  said  car  could  bare 
prevented  the  injury  to  plaintiff's  dog  by  the 
use  of  ordinary  care  and  diligence,  and  said 
motorman  In  charge  of  said  car  luiew,  or  had 
reason  to  know  or  ought  to  have  known,  of 
■said  dog's  presence  on  said  track  at  the  time 
of  said  alleged  Injury."   Tbe  defendant  filed 
a  plea  In  abatement,  which  is  copied  In  tbe 
opinion.   On  the  trial  of  the  Issue  made  up 
on  tbe  plea  in  abatement,  the  plaintiff  intro- 
duced In  evidence  a  portion  of  the  charter  and 
code  of  the  dty  of  Huntsvllle,  showing  the 
boundaries  of  Ward  1  In  the  city  of  Hunts- 
vllle. The  plaintiff  also  Introduced  two  wit- 
nesses, who,  on  direct  examination,  testified 
that  the  defendant's  place  of  business  was 
located  In  tbe  First  Ward  of  the  dty  of 
HuutsvUle.   Upon  cross-examination,  each  of 
these  witnesses  testified,  after  tiie  said  chai^ 
ter  had  bem  read  to  each  of  tbem,  that  tbe 
plant,  power  house,  and  car  shed  were  at  the 
time,  and  had  always  been,  located  in  the 
Fourth  Ward,  but  that,  to  the  best  of  his  rec- 
ollection, the  defendant  had  temporary  offi- 
ces In  the  First  Ward  In  the  city  during  the 
months  of  September  and  October,  1900.  It 
was  further  shown  by  the  evidence  that  tbe 
accident  occurred  In  Septemtwr,  1900.  and 
that  said  accident  occurred  in  the  Third 
Ward  of  the  city  of  Huntsvllle.   Doring  tlie 
examination  of  J.  W.  Wall  as  a  witness,  be 
testified  that  be  was  a  Justice  of  the  peace 
before  whom  tbe  suit  was  instituted.  Tlie 
plaintiff  then  offered  to  prove  by  the  record 
of  the  original  commission  and  by  parol  that 
at  tbe  time  of  the  Institntion  of  tbe  suit  be- 
fore J.  W.  Wall,  on  October  3,  1900,  and  at 
tbe  time  of  the  trial  and  termination  of  tbe 
suit  by  said  Justice,  on  October  9,  1900.  said 
J.  W.  Wall  was  acting  under  the  commission 
appointing  blm  to  tbe  office  of  notary  public 
and  ex  officio  justice  of  the  peace  for  prednct 
No.  1  In  Madison  county.    The  court  declined 
to  allow  tiie  plaintiff  to  make  this  proof,  or 
any  other  proof  as  to  tbe  appointment  of  J. 
W.  Wall,  and  to  each  of  such  rullnea  the 
plaintiff  separately  excepted,  ^e  evidence 
for  the  defendant  tended  to  show  that  the  de- 
fendant's place  of  business  was  not  in  Ward 
1  In  tbe  city  of  Huntsvllle  at  the  time  of  tbe 
Institntion  of  the  suit  or  of  the  accident: 
Upon  tiie  Introdnctloii  of  all  tfw  eTidenoc^  ttw 
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plaintiff  reqttested  de  court  to  give  to  the 
jury  the  following  written  cbai^^es,  and  sep- 
arately excepted  to  tbe  conrt^i  refusal  to  give 
each  of  them  aa  asked:  **(1)  If  the  imj  be- 
llere  tba  eTldence,  they  must  find  for  the 
plahitUt.  (2)  The  HnntSTllle  BaUway.  Ugbt 
&  Pow^  Company,  a  oorjMratlon,  may  be 
Boed  In  any  ward  In  which  It  does  bnslnesa 
by  agent  (3)  Even  If  tiie  Jury  bdleve  from 
the  evidence  that  the  cause  of  action  arose 
oat  of  the  First  Ward  of  the  dty  of  Hants- 
Tllle,  still,  if  you  further  believe  fnnn  the 
evidence  that  the  defendant  had  a  permanent 
residence  in  said  First  Ward,  your  verdict 
should  be  for  plaiDtlff." 

Thomas  O.  Mapotb^,  for  appellant 

SHABPB,  J.  In  the  complaint,  aa  It  stood 
when  the  demurrer  was  ruled  on,  the  first 
count  averred,  as  the  wrong  complained  of,  a 
specific  act  of  negligence,  namely,  that  the 
d^endant,  while  opoatlng  its  railway, 
through  Ite  agents,  did  carelessly  and  negli- 
gently run  over  and  kill  "plalntUTs  dog."  It 
was  not  subject  to  the  ^murrer.  See  West- 
era  B.  Oo.  v.  LaxBius,  88  Ala.  4fi8,  6  South. 
877;  Stanton  v.  li.  &  N.  B.  Co^  91  Ahu  882, 
8  South.  78&  Likewise,  the  second  count  In 
the  complaint,  aa  It  then  stood,  was  free  from 
the  objections  taken  by  the  demuner.  It  de- 
clared, not  on  negligence,  but  on  what  was 
conjunctively  averred  to  have  been  a  reckless, 
wanton,  and  willful  running  over  and  killing 
of  the  anlmaL 

Before  the  jury  the  cause  was  tried  alone 
on  a  plea  In  abatemoat,  which  averred  three 
facts.  Intended,  apparently,  to  show  that  the 
cause  did  not  originate  In  a  court  havtaig  Ju- 
risdiction, via.,  that  "John  W.  WaU  wfts  and 
IB  a  notary  public  and  ex  officio  Justice  of  the 
peace  for  the  First  Ward  of  the  dty  ot  Hnnts- 
▼llle,  Hadlaon  county,  Alabama,  and  ttiat  said 
dog  iraa  Injured  and  killed  outside  of  said 
Fbst  Ward  of  the  dty  of  Hantsvllle,  and  de- 
fendant's residence  la  outside  of  said  First 
Ward  of  dty  of  HantavUle."  The  first  of 
these  alleged  facts  was  vrlthln  the  judicial 
knowledge,  and  the  court  was  not  bound  to 
receive  proof  reqtecting  It  White  v.  Rankin 
&  Go.,  90  Ala.  641,  8  South.  118;  McOarver  V. 
Hertberg,  120  Ala.  628,  28  South.  8;  Gary 
T.  State,  78  Ala.  78.  It  was  proven  without 
conflict  in  evidence  that  the  animal  was  kill- 
ed outside  of  the  First  Ward,  but  about  the 
third  fact  Til.,  whether  defendanf  s  residence 
was  outdde  the  First  Ward,  the  evidence 
was  such  that  different  Inferences  might  have 
been  drawn  from  It.  The  avennoit  of  that 
fact  made  It  material,  whether  It  would  oth- 
erwise have  been  so  or  not,  and  a  finding  of 
the  truth  ot  that  averment  was  essential  to 
a  proper  finding  for  the  defendant  on  that 
plea.  Thoefore,  the  court  erred  In  refusing 
to  give  charge  8  requested  by  the  plaintiff. 
Plaintiff  was  not  entitled  to  have  glvra  ettbec 
cbaige  1  or  2.  The  latter  charge  had  no  beat^ 
Ing  on  the  issue  tried,  since  the  same  In- 


volved merely  the  question  of  whether  the 
facts  averred  were  true. 

The  judgment  will  be  revmed  and  the 
cause  remanded. 


No.  18.984. 


(UO  La.  877) 


FBBLLSEX  v.  STRADEB  CYPRESS  CO., 
Limited  (TAFT,  Intervener).* 

(Supreme  Court  of  Louisiana.   June  8,  1908.) 

APPEAL  —  JURISDICTION  —  PARTIES  —  INTER- 
VENTION—RES  JUDICATA  —  CORPORATIONS — 
POWERS  OF  PRESIDENT— VBNDOE'S  LIEN. 

1.  F.  brought  suit  fOr  a  moneTed  Judgment 
appealable  as  to  amount  to  the  Coort  of  Ap- 
peal, claiming  a  vendor's  privilege  on  certain 
timber,  and  obtained  a  sequestration  of  tbe 
eame.  Defendant  denied  owing  the  debt,  and 
that  plaintiff  was  its  vendor.  T.  intervened  in 
tbe  suit,  joioiog  defendant,  set  up  ownership 
of  tbe  lumber  as  acquired  from  the  defendant, 
and  placed  its  value  at  an  amouat  within  the 
appellate  jurisdiction  of  the  Supreme  Gonrt. 
The  district  court  rendered  jndsment  against 
the  plaintiff  In  favw  of  the  defendant  on  the 
main  demand!,  and  la  favor  of  the  Intervener 
against  the  plaintiff.  The  tatter  appealed  from 
both  judgments — liia  demand  agaioet  the  de- 
fendant, to  the  Court  of  Appeal,  and  that  of 
the  intervener  to  tbe  Supreme  Court  The 
Court  of  Appeal  reversed  Uie  judgment  on  the 
main  demand,  and  gave  Judgment  lo  favor  of 
the  plaintiff  against  defendant,  aa  prayed  for. 
Intervener  having  made  himself  voluntarily  a 
party  to  the  pending  suit,  and  being  such  at  the 
time  of  the  judgment,  he  was  taken  by  the  ap- 
peal, as  an  appellee,  to  the  Court  of  Appeal, 
and  the  judgment  rendered  therein  bound  him 
as  to  the  iBBuea  raised  between  the  plaintiff  and 
the  defendant.  Tbe  isaue  between  plaintiff  and 
intervener  remaining  was  whether  the  original 
rights  between  the  plalntlfl  and  def«idast  were 
cut  off  by  Bobseiioently  acquired  rights  of  the 
Intervener. 

2.  A  suggestion  by  the  intervener  that  the 
value  given  by  himself  to  the  lumber  was  in- 
flated, and  the  Supreme  Court  was  without  ju- 
risdiction as  to  toe  Jndgment  npon  the  inter- 
vention, was  not  entertained.  Singer  r.  Mc- 
Guire,  4  South.  578,  40  La.  Ana.  GSS;  Bogga 
V.  Ham  11  South.  222,  44  I41.  Ann.  859. 

8.  'Ihe  presideut  of  corporation  cannot  sell 
to  himself  individually  the  product  of  a  saw- 
mill, subsequentl/*  to  be  made,  belongiug  to  the 
ewporstion,  to  the  extent  of  3,000,0i00  feet,  so 
as  to  cut  off  for  his  indlvldusl  beueflt  tiie  privi- 
lege of  the  vendor  upon  the  lumber,  of  which 
privilege  he,  aa  president  of  the  corporation,  had 
knowledge.  Cahill  v.  Slaughter  House,  17 
Sonth.  7M,  47  La.  Ann.  1484. 

^^labuB  hy  the  Court) 

Avpeal  from  Twenty-Flfai  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
B.  Bold,  Judge. 

Action  by  J.  W.  Frellsen  against  tbe  Strad* 
er  Cypress  Company,  Limited.  Samuel  H. 
Taft,  Intervened.  Judgment  for  defSndant 
and  Intervener,  and  plalntlfl  appeals.  Be- 
versed. 

Olrault  Farrar,  Bolivar  B.  Kem^  and 
Johnston  Armstrong,  for  appellant  Stephen 


•Bahaarlng  dtnUd  June  16,  isn, 
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D.  Ellis,  Peter  Stifft,  and  Lazarus  &  Lnce, 
for  appellees  Taft  and  Strader  Cypress  Co. 
Jffliatbaii  N.  Luce,  for  appellee  Taft 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  This  case  was  before 
OS  In  the  term  of  1901-1902,  as  will  be  seen 
by  reference  to  page  61,  108  La.,  32  Sontli. 
170,  where  the  Issues  between  tlie  parties 
are  set  out  at  length.  The  syllabuB  of  the 
case  there  found  la  as  follows: 

"Plaintiff  brought  suit  upon  a  claim  of 
$1,000,  and,  alleging  the  amount  to  be  se- 
cured by  vendor's  privilege,  caused  a  seques- 
tration to  Issue,  under  which  a  lot  .of  lumber 
was  seized.  A  third  party  [Samuel  H.  Taft] 
Intervened  In  the  suit,  claiming  the  owner- 
ship of  the  property,  and  denying  the  exist- 
ence of  a  privilege  thereon.  The  property 
was  delivered  to  blm  on  a  forthcoming  bond. 
Judgment  was  rendered  against  the  plalntlfF 
In  favor  of  the  defendant  [the  Cypress  Com- 
pany, limited],  and  also  In  favor  of  the  In- 
tervener against  the  plaintiff.  The  latter 
appealed  to  the  Court  of  Appeal,  from  the 
Judgment  on  the  main  demand,  and  to  the 
Supreme  Court  from  that  on  the  Interven- 
tion. The  Supreme  Court  postponed  action 
on  the  appeal  before  it  until  the  issue  on  the 
main  demand  should  have  been  finally  ad- 
judicated in  the  court  of  appeal." 

On  the  24th  of  March,  1903,  the  Strader 
Cypress  Company,  Limited,  alleging  that  the 
Court  of  Appeal  had  reversed  the  Judgment 
In  Its  favor  made  by  the  District  Court  on 
the  main  demand,  and  given  Judgment  In 
favor  of  the  plalntlfT,  Frellsen,  applied  to  the 
Supreme  Court  for  a  writ  of  review  of  that 
Judgment  In  its  application  it  referred  to 
the  case  on  appeal  before  the  Supreme  Court; 
asked  to  have  the  transcript  therein  made  a 
part  thereof,  and  considered  in  connection 
with  it  This  application  was  refused,  and 
the  Judgment  of  the  Court  of  Appeal  became 
final.  On  April  the  24th,  on  Joint  motion  of 
counsel  of  the  plaintiff  and  of  the  intervener, 
the  case  was  placed  on  the  trial  docket  fixed 
for  trial,  heard,  and  submitted. 

The  Cypress  Company,  Limited,  In  its  an- 
swers in  the  district  court,  had  pleaded  a 
general  denial,  coupled  with  an  allegation 
that  It  had  bought  the  lumber  seized  from 
Carroll  &  Hart,  paid  for  the  same,  and  then 
sold  it  to  Samuel  H.  Taft,  the  Intervener. 
Counsel  of  intervener.  In  his  brief  In  this 
court,  suggests  that: 

"The  court  will  Itself  determine  whether 
the  Intervention  Is  sufficient  in  amount  to 
give  it  Jurisdiction.  Under  Its  allegations, 
the  value  of  the  lumber  seized  was  alleged 
to  be  two  thousand  and  fifty  dollars. 

"The  return  of  the  sherifT  and  the  appraise- 
ment fix  the  value  at  fourteen  hundred  dol- 
lars. Five  hundred  dollars  damages  as  at- 
torney's fees  were  claimed.  It  was  admitted 
that  such  fees  were  worth  one  hundred  dol- 
lars, bat  If  such  fees  were  placed  at  two 
hundred  and  fifty  dollani,  and  added  to  the 


actual  value  of  the  lumber  seised  In  the  sum 
of  fourteen  hundred  dollars,  as  shown  by  the 
return,  the  court  would  be  without  Jurisdic- 
tion ratlone  materiue.  Unless  the  court  Is  to 
hold  that  the  allegations  of  the  petition  will 
control,  and  not  what  the  damages  and  value 
of  the  property  really  are,  this  court  la  with- 
out Jurisdiction.  The  authorities  hold  that 
extravagant  or  fictitious  damages  will  not 
control  and  give  this  court  jurisdiction.  The 
court  cannot  acquire  or  maintain  Jurisdiction 
by  consent  or  estoppel." 

The  theory  upon  which  this  suggestion  Is 
made  Is  that,  If  the  appeal  of  the  plaintiff  to 
this  court  be  dismissed,  the  Judgment  of 
the  district  court  in  his  favor  will  stand  af- 
firmed. The  value  .of  property  Is  greatly  a 
question  of  fact— a  matter,  at  most  of  opin- 
ion and  estimate.  The  party  who  fixed  the 
value  of  this  property  at  |2,0SO,  and  who 
now  seto  up  that  the  valuation  was  extrava- 
gant fictitious,  and  for  the  purpose  of  affect- 
ing the  Jurisdiction  of  the  courts,  was  the 
Intervener  himself.  Such  a  conteadon  comes 
with  very  bad  grace  from  the  quarter  it 
does.  The  court  cannot  acquire.  It  Is  true. 
Jurisdiction  ratlone  materlse  by  consent  but 
It  can  validly  accept  as  true  and  correct 
estimates  placed  by  parties  to  a  litigation  up- 
on values.  Singer  v.  Sheriff,  40  La.  Ann. 
638,  4  South.  578;  Boggs  v.  Hays,  44  La. 
Ann.  858.  11  South.  222.  It  is  not  Itself 
bound  by  such  estimates,  but  the  party  mak- 
ing them  cannot  complain  if  they  be  taken 
for  true.  Had  the  Intervener's  pleadings 
been  as  be  now  contends  they  should  have 
been,  the  case  would  have  gone  in  its  entire- 
ty to  the  Coifrt  of  Appeal,  and  the  Judgment 
of  that  court  would  have  legally  passed,  ac- 
cording to  Intervener's  present  theory,  upon 
both  the  main  demand  and  the  intervention, 
in  favor  of  the  plaintiff.  Intervener  Insists 
that  the  entire  Issues  In  the  case  are,  as  to 
him,  still  open  before  us  for  adjudication,  pre- 
cisely as  they  would  have  been  had  the  case 
originally  come  up  directly  to  the  Supreme 
Court  on  an  appeal  from  both  the  Judgment 
on  the  main  demand  and  that  upon  the  In- 
tervention; that  he  was  not  a  party  In  the 
Court  of  Appeal,  to  the  appeal  of  the  plain- 
tiff to  that  court  from  the  Judgment  against 
himself  upon  the  main  demand,  and  he  must 
litigate  de  novo  In  this  court  the  rights  as 
between  himself  and  the  Cypress  Company. 
Limited.  We  are  not  of  that  opinion.  Inter- 
vener, Instead  of  having  recourse,  as  be  had 
the  right  to  do,  to  a  separate  and  independ- 
ent action  in  aid  of  his  supposed  rights, 
thought  proper  to  voluntarily  Intervene  In  a 
pending  suit  between  the  plaintiff  and  the 
defendant,  in  which  the  relations  of  the  two 
In  respect  to  the  sale  of  the  lumber  Involved 
in  this  litigation  were  at  issue,  as  were  also 
the  resulting  rights  and  obligations  of  the 
parties  quoad  the  property  Itself.  He,  as  a 
party  Intervening,  Joined  the  defendant  in 
denying  plaintiff's  rights  and  resisting  IiIb 
demand.  Be  was  a  party  to^lhe  suit  at  tiie 
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time  of  tbe  Judgment,  and  when  plaintiff 
appealed  from  the  Judgment  on  tbe  main  de- 
mand, and  erecnted  an  appeal  bond  In  Cevor 
of  the  clerk  of  court,  the  Interrener  waa  tak- 
en to  the  Court  of  Appeal  qnoad  that  de- 
mand, as  an  appellee.  So  far  as  that  pa^ 
tlcular  demand  was  concerned,  and  his  r^ 
slstance  to  plaintiff's  original  lights  against 
Om  Cypress  Company  and  tbe  property,  be 
followed  the  Jurisdiction  of  tbe  main  de- 
mand. Code  Prac.  art  S92.  Nothing  was 
directly  adjudged  against  him  on  the  appeal, 
but  there  was  finally  determined  on  that  ap- 
peal, contradictorily  with  blm  as  a  party 
to  tbe  litigation,  tbe  Issues  raised  between 
the  plaintiff  and  the  defendant;  and  the 
Judgment  bound  him,  to  the  extent  that  the 
issues  between  tbe  plaintiff  and  the  defend- 
ant were  thereby  flxed.  Hazard  t.  Agri- 
cultural Bank,  11  Bob.  836.  The  case  Is  pre- 
sented to  ns  wltb  a  final  Judgment  In  favor 
of  the  plaintiff  Frellsen  against  the  defend- 
ant the  Cypress  Lumber  Company,  Umlted, 
aTOldlnff  and  rerersing  tbe  Judgment  of  tti« 
district  court,  disBolTlng  tbe  writ  of  seqnes- 
trati«i  wbicb  bad  been  Issued  at  plalntltTs 
InrtancsL  and  decreeing  that  there  be  Jndg- 
meut  tn  fttvor  of  plaintiff  and  against  tbe 
Cypress  Lumber  Gcnnpany  tor  flie  sum  of  $1,- 
000.  witb  Interest  at  5  per  cmt  per  annum 
from  Augnst  tS,  1901,  and  costs  of  both 
courts;  that  the  vtlt  of  seqaestntloD  he  re- 
instated; and  that  the  Tender's  pilvltege  be 
recognized  and  enforced  on  tt»  Itunber  bo> 
Questned. 

We  hold  this  Judgment  to  conclusively  es- 
tabHsh  the  1^1  rights  of  the  plaintiff  and 
the  Cypress  Lumber  Company,  Limited,  as 
between  tiiemselves  and  quoad  tbe  property 
■equflstered,  and  that  the  only  question  left 
open  for  adjudication  Is  whether,  such  haTing 
been  tbe  original  rights  between  those  parties^ 
anything  has  occnned  since  by  whldi  plain- 
tiff lost  those  rights,  as  against  tiie  Cypress 
Lumber  Company  and  the  property  seques- 
tered, by  reason  ct  any  snbsequently  acquired 
rights  by  the  Interrener,  Taft  The  original 
rights  of  a  party  may,  of  conm^  nnder  some 
cticnmstances  be  cut  off  In  favor  ot  a  third 
party  who  himself  acquires  rights  later.  Has 
tbls  condition  ctf  things  arisen  in  this  case? 
We  are  of  tbe  opitdtm  it  has  not  It  to  claim- 
ed by  tiie  Intervener  that  be  bought  tbe  prop- 
er^, whldi  was  struck  by  the  yend<H^8  priv- 
ilege  In  faviHr  of  the  plaintiff;  that  he  paid 
for  It;  and  that  It  was  delivered  to  him  prior 
to  the  sequestration  made  In  this  case.  He 
produces  as  evidence  Dt  his  rights  the  fol- 
lowing Instruments: 

**New  Orleans,  La.,  March  80,  1900.  Agree- 
ment of  Sale.  Tbe  Strader  Company.  Limit- 
ed, of  Strader,  La.,  hereby  sells  to  Samnd 
H.  Taft,  of  Cincinnati,  Ohio,  tbe  first  three 
millions  ^000,000)  feet  of  lumber  cut  at  the 
above  company's  plant,  which  shall  be  one  (1) 
inch  lumber,  of  merchantable  lengths,  and 
vaded  fnr^r^'"g  to  the  rules  and  speclflca* 


tlons  of  the  Southern  Cypress  Association,  at 
the  following  prices  on  sticks  at  the  above 
mill: 

First  and  Second  Ctaar  at  120  per  thousand. 
Selects  fl6  * 
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'"The  above  three  million  feet  Is  to  contain 
no  timbers.  Samuel  H.  Taft  agrees  to  pay 
for  above  lumber  as  follows:  Nlae  (9)  dollars 
per  thousand  feet  on  or  about  tbe  10th  of 
each  month  for  the  previous  month's  cut; 
balance  wltbln  ten  days  after  shipment  of 
lumber.  The  Sirader  Cypress  Company  agrees 
to  begin  tbe  manufacture  of  this  lumber  at 
once,  and  continue  with  all  possible  haste  un< 
til  the  order  Is  completed,  this  year.  If  possible. 
[Signed]  Samuel  H.  Taft  (Witness  to  Signa- 
ture; John  A.  Bmce).  Strader  Cypress  Com- 
pany. Ltd.,  per  8.  H.  Taft,  Preat.  Henry 
Eldredge  Carroll.   William  Hart 

"Cin'tl,  Ohio,  Oct,  8th/00.  Mr.  Wilbur  Oar^ 
roll,  Strader.  La.— Dear  Sir:  Ton  are  herein 
engaged  and  authorized  to  take  charge  of  all 
lumber  and  shiugles  in  tbe  mlU  and  yards 
ot  the  Cypress  Co.,  LM.,  Strader,  La.,  same 
having  been  sold  to  me  by  above  Company. 
I  will  give  dliposltlon  tm  ssme.  and  settle 
witb  you  toe  services  at  an  early  datsi  Tours, 
a.  H.  Taff 

B.  H.  Taft  who  Signed  these  Instruments, 
was  the  president  ot  the  Strader  Company;  H. 
A.  Carroll,  a  stockholder;  and  Bruce,  a  stock- 
holder. The  enthre  stock  of  the  company  was 
held  by  these  three  parties,  Bmce  (evidently 
tor  the  purpose  of  keeping  up  the  namb»  of 
stockholders  to  tbree  persons)  holding  only 
one  share. 

Taft,  as  the  president  of  the  company,  was, 
through  an  agreement  aeeklzig  to  get  control 
by  anticipation  of  the  first  entire  output  of 
tbe  mill  tihereafter  to  be  made,  to  the  e^ent 
of  8,000,<XX>  feet  evidently  under  tiie  Impres- 
sion that  as  ft  ironld  come  throng  the  mill, 
It  would  become  ipso  fitcto  bto  personal  prop- 
erty, and  cut  off  all  adverse  rl^ts  upon  It; 
but  no  matter  bow  qnlcUy  he  could  buy,  he 
would  find  Qw  property  at  the  time  of  his 
purchase  already  struck  1^  the  vendor^R  privi- 
lege exiBtlns  upon  It  In  favor  of  tho  vendor. 
As  ivesldent  of  the  company,  he  was  bound 
In  law  to  know  at  the  existence  of  the  privl- 
I^;e,  and  tt  was  out  of  Us  poww,  by  an  al- 
lege sale  by  the  company  through  him- 
self, as  president  to  himself  Individually,  to 
cut  off  for  his  own  benefit  the  vendor's  privi- 
lege. ClahiU  V.  Slaughterhouse  Co.,  47 ,  La. 
Ann.  1487,  17  Soutli.  784;  Cochran  v.  Ocean 
Dry  Dock  Co.,  30  La.  Ann.  1365. 

We  do  not  think  he  was  acting  In  good  faith 
In  this  matter.  Besides  this,  the  mere  de- 
signation <it  Wilbur  Carroll  to  take  charge 
of  the  property  for  tbe  tutervener  was  with- 
out any  effect  We  find  no  evidence  of  de- 
livery tbe  company  to  blm,  and  no  act  on 
his  part  cbaoglng  the  prior  wwting  altuHtloni 
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We  are  of  the  opinion  that  the  Judgment 
of  the  district  court  upon  the  Intervention 
h»eln  of  Samuel  H.  Taft,  appealed  from  here- 
in. Is  erroneous,  and  that  It  should  be  reversed, 
and  the  demand  in  interrentlon  be  rejected 
and  dismissed. 

For  the  reasons  herein  as^gned,  It  te  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  district  court  upon  the  In- 
terrentlon of  Samuel  H.  Taft  In  favor  of  the 
said  Intervener  and  against  the  plaintiff,  and 
setting  aside  the  sequestration  which  had  Is- 
sued herein  at  the  Instance  of  the  plaintlfT, 
herein  appealed  from,  he,  and  the  same  Is 
hereby,  annulled,  avoided,  and  reversed. 

It  Is  further  ordered,  adjudged,  and  decreed 
that  the  said  sequestration  which  issued  here- 
in be,  and  the  same  is  hereby,  reinstated  and 
maintained.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  property  sequestered  Iw 
sold  to  satisfy,  by  privilege  and  preference, 
the  debt  due  by  defendant  to  plaintiff.  It 
Is  further  ordered,  adjudged,  and  decreed  that 
the  demand  filled  herein  in  the  interrentiOD 
by  Samuel  H.  Taft  be,  and  the  same  Is,  re- 
jected, and  his  hiterventlon  dismissed,  irlth 
costs  in  the  district  court  and  in  the  Supreme 
Oourt; 

030  Lb.  884) 

No.  14,5W. 
SANDEES  r.  DITCH  at  al,« 

(Supreme  Cknirt  ot  Louisiana.    Mardi  1% 

1903.) 

TREWAB8-UTIGI0US  RIGHTS— PURCHA8B- 
EFFECT.  ' 

1.  A  person  who  enters  upon  the  land  of  an- 
other, and  appropriates  the  timber  thereon,  un- 
der circumstances  justifying  the  conclusion  that, 
if  he  did  not  know  that  he  was  without  right  so 
to  do,  it  was  because  he  did  not  choose  to  know 
it,  is  a  mere  trespasser  and  depredator,  and  la 
liable  In  damages. 

2.  "A  right  is  said  to  ht  litigious  whenever 
there  exists  a  suit  and  contestation  on  the 
same."  This  is  the  controllinR  definition  of  the 
law  of  this  etate  upon  the  subject,  and  it  is  ap- 

Elictble  as  well  to  the  public  officers  menti<»ied 
1  Civ.  C!ode,  art  2447,  as  to  other  persons. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  PariBb  of  St  Mary;  Albvrt  Cami»- 
bell  Allen,  Judfre. 

Action  by  Henry  3.  Sanders  against  Wil- 
lard  O.  Ditch  and  others.  Judgment  for 
plaintlfit,  and  defendants  appeal.  Affirmed. 

Charles  A.  O'Niell  and  D.  CafTery  &  Son, 
for  appellants.  Foster,  Milling,  Godcbaux  & 
Sanders,  tor  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff,  in  his  original  peti- 
tion, alleges  tiiat  be  Is  the  owner  of  a  tract 
of  land,  and  that  William  O.  Ditch  and 
Joseph  Norgreas  have  been  and  are  trespass- 
ing thereon  and  denuding  it  of  its  timber; 
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tbat  they  have  already  taken  a  large  quan- 
tity, and  have  on  hand  a  number  of  logs, 
which  they  will  remove  unless  restrained?, 
from  so  doing;  and  he  prays  for  an  injunc' 
tlon,  and  for  Judgment  perpetuating  the 
same,  decreeing  him  to  be  the  owner  of  the 
land,  and  condemning  the  defendants  in  dam- 
ages. A  preliminary  Injunction  Issued  as 
prayed  for.  By  supplemental  petition,  filed 
the  next  day,  he  alleges  that  after  the  issu- 
ance, but  beicore  service,  of  the  writ  340  logs 
were  removed  by  the  Albert  Hanson  Lum- 
ber Company,  Limited,  and  that  they  were 
being  towed  to  its  mill;  and  be  prays  for  an 
injunction  restraining  that  company  from 
disposing  of  the  same,  and  for  Judgment  as 
prayed  for  in  the  original  petition.  And  this 
injunction  also  Issued  as  prayed  for.  There- 
after the  defendants,  respectively,  asked  that 
the  injunctions  be  released  on  their  giving 
bonds;  and  the  application  of  the  lumber  com- 
pany was  granted,  whilst  that  of  the  other  de- 
fendants was  denied,  which  ruling  was  affirm- 
ed on  appeal  to  this  court  Sanders  v.  Ditch 
et  ai.,  107  La.  338, 31  South.  777.  The  defend- 
ants Ditch  and  NM^ress  tiien  appeared  by 
pleadings,  In  which  tbey  allseed  that  plaintiff 
la  asserting  a  Utlgtons  right  acquired  by  bim 
and  by  Bobert  W.  CkK^e.  his  Immediate  au- 
thor, who  is  an  officer  of  the  court,  to  wit,  a 
deputy  sheriff,  with  full  knowledge  tbat  tbe 
same  could  not  be  enforced  without  a  lawaolt. 
And  "for  the  sole  object  of  showing  thnt 
the  said  plaintiff  and  said  Bobert  W.  Cocke" 
possessed  tbat  knowiedge,  they  allege  that 
Ditch  was  In  possession,  as  owner,  nnd»  a 
title  translattve  of  property,  before  Cocke 
acquired  hla  pretended  rights,  and  that  nei- 
ther Cocke  nor  platutUf  nor  th^  authors 
have  ever  had  possession  of  the  land  in  ques- 
tion. "Defendants  therefore  plead  tbat  any 
rIgtatB  which  tbe  pretendlmr  heln  ot  Wm.  C. 
O.  C  Uartln  [Oodte'a  authors  In  title]  may 
hare  bad  bave  become  absolutely  null  and 
void,  without  admittlne  tbat  the  said  pre- 
tending heirs  ever  had  any  rights  to  transfer. 
And  resnring  tbe  benefit  of  tiie  for^eolnft, 
and  In  tbe  event  that  the  pretended  rights  of 
the  pretending  heirs  of  Wm.  0.  d  G.  Martin 
be  decreed  not  to  be  null,  and  In  the  event 
any  rights  really  exist  the  defendants  plead. 
In  tbe  altemntlTe,  tbat  they  have  the  tight 
to  become  released  from  tbla  lltlgatloii  upon 
paying  the  real  price  of  the  transfer,  l.  e.. 
91.650,  with  Interest  from  Its  date,  which  de- 
fendants are  ready  and  willing  to  do,  If  such 
alleged  right  be  not  annulled  and  be  hdd 
really  to  exist** 

They  further  allege  fbat  since  the  fllln^  of 
this  suit  the  plaintiff  bas  allowed  bis  -ratdor, 
Cocke,  to  sell,  to  Born  O'Brien  and  John  B. 
Sanders  (the  latter  being  the  sheriff  and 
executive  officer  of  the  court)  an  nndlTlded 
half  Interest  In  the  right  to  cut  timber  from 
the  land  In  question,  subject  to  the  condition 
that  he  (plaintiff)  succeeds  In  establishing 
ths  claim  Iiers  set  up.  Tlugr  therefoitt  plead 
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ts  a  bar  to  tlie  suit  tbat  It  Is  being  prose- 
cuted In  the  Interest,  In  part,  at  least,  of  the 
ofltcers  of  the  court;  and  they  assert  that.  It 
O'Brien  has  acqnired  any  rights  In  the  premr 
Isea.  they  are  entitled  to  be  relieved  of  the 
litl^tion,  as  to  him,  "by  paying  the  real 
prtce  of  the  transfer,  with  Interest  from  Its 
date,  which  they  are  willing  and  ready  to  do. 
It  any  rights  actoally  exist  In  said  O'Brien.** 

This  pleading  concludes  with  a  prayer  tliat 
John  B.  Sanders,  Robert  R.  Cocke,  and  Bom 
O'Brien  be  made  parties,  and  tbat  the  Injunc- 
tion be  dissolved  and  the  sidt  dismissed; 
end  "they  farther  pray  (1)  that  any  rights 
wblcb  the  alleged  heirs  of  Wm.  O.  O.  O. 
Martin  may  tiave  had  be  decreed  to  be  nnll 
and  void;  and,  In  the  altematiTe,  (2)  that  It 
■aid  pretended  rights  be  decreed  to  be  not 
ddU,  and  if  sach  alleged  rights  really  exist, 
tbat  defendants  be  allowed  to  relieve  tbem- 
selvee  of  any  further  litigation  by  availing 
tbemselves  of  the  privilege  anthorlzed  by  ar- 
ticle 2662  of  the  Revised  Civil  Code  of  this 
state,  and,  in  any  event,  that  the  present 
suit  be  dismissed,  and  the  writ  of  Injunction 
dissolved." 

No  further  action  appears  to  have  been 
taken  to  bring  Cocke,  O'Brien,  or  John  B. 
Sandm  into  the  litigation,  though  the  two 
first  mentioned  were  examined  as  wttnessea. 
This  pleading  was  dealt  with  as  an  exception, 
and,  after  a  pi^otracted  trial  and  the  hearing 
of  mnclr  testimony,  was  overruled.  Ditch 
then  filed  an  exception  of  no  cause  and  no 
rigbt  of  action,  which,  we  suppose,  was  also 
overruled,  after  which  he  answered,  alleging 
ttiat  be  Is  the  owner  and  possessor  of  logle- 
wood  Plantation,  and  that  the  property  claim- 
ed by  plaintiff  is  Included  therein;  the  nature 
«f  bis  title  being  set  forth  at  length.  He 
also  sets  up  certain  grounds  of  estoppel  as 
against  tbe  plaintiff,  alleges  injury  from  the 
Injunction,  and  prays  for  the  dismissal  of  the 
anlt  with  damages. 

There  was  Judgment  against  the  defend- 
ants, perpetuating  the  Injunction,  condemn- 
tiig  them  In  solldo  In  the  sum  of  $8S0,  re- 
Jectli^  tbe  demands  of  Ditch,  and  decreeing 
tbe  plaintiff  to  be  the  owner  of  the  property 
claimed  by  blm.  The  defendants  have  ap* 
pealed,  and  the  plaintiff  has  answered,  pray- 
ing for  an  increase  In  the  amount  of  the 
moneyed  Judgment. 

It  will  perhaps  facilitate  a  better  nnder- 
atandlng  of  the  case  to  make  a  statement  of 
tbe  particular  question  at  issue  before  re- 
capitulating In  detail  the  facts  relied  on  by 
the  litigants  as  supporting  their  respective 
contentions.  And  in  order  tbat  such  state- 
ment may  be  Intelligible,  we  shall  refer  to 
tbe  subjoined  Sketch  B,  which  has  been  pre- 
pared, with  such  omissions  and  additions  as 
have  seemed  to  us  admissible  and  propw 
tor  the  purposes  of  this  opinion,  from  an 
original  offered  In  evidence  on  behalf  of 
plaintiff. 

.^reeably  to  reports  Nos.  83.  85.  and  86  of 
ttM  Beflater  of  tfaa  United  States  Land  Ot- 


flce^  and  to  an  act  of  Congress  conflrmlnc 
tbe  same,  Robert  Martin  acquired  three  ocm- 
tlguous  tracts  of  land,  extending,  from  a 
point  about  7  arpents  below  the  ctmfluence 
of  Bayous  Boeuf  and  Ramos,  up  Bayon 
Bcent,  on  both  sides,  In  a  southeasterly  direc- 
tion, for  about  100  arpents;  and  he  sold  the 
property  so  acquired  to  Wm.  0.  O.  O.  Max- 
tin,  to  whom  both  the  litigants  now  before 
the  court  trace  the  titles  set  up  by  them. 
As  the  land  here  in  controversy  lies  wholly 
upon  the  rast  side  of  the  bayou,  only  ao 
mnch  of  the  original  surveys  as  lies  upon 
ttiat  side  la  r^resented  on  the  sketch: 


d KETCH  04 


XJpn  August  7.  1900,  the  defendant  Wil- 
liam 0.'  Ditch  bought  of  J.  B.  Lyons  tbe 
Inglewood  Plantation,  according  to  a  deBcri[>- 
tlon  whlcb  he  alleges  Includes  all  tbe  land  con- 
tained In  the  tract  designated  on  the  Sketch 
B  by  the  letters  A,  0.  B,  K,  M,  F,  O,  with  tbe 
excepflon  of  the  lot  U,  T,  S,  C,  or  Its  equiv- 
alent, as  will  be  explained.  And  he  subse- 
quently began  "pulling"  tbe  timber  from  tbe 
northeast  end  of  the  tract,  Including  that  con- 
tained in  the  triangle  R,  H,  X;  and  he  and 
the  other  defendants  were  so  engaged  when 
restrained  by  the  Injunctions  herein  Issued. 
In  May,  1901,  Robert  W.  Cocke,  at  that  time 
ft  deputy  sheriff  of  the  court  a  qua,  bought 
from  the  heirs  of  Wm.  0.  O.  0.  Martin  tbe 
tract  designated  on  the  Sketch  B  by  tbe  let- 
ters W,  H,  O,  F,  N,  which,  aa  appears,  In* 
eluded  the  triangle  R,  H,  X,  from  which  the 
defendants  were  pulling  timber.  This  pur- 
chase was  made  with  money  famished  ty 
tbe  plaintiff  H.  J.  Bandera,  on  wbg^  bebalt 
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It  Is  Insisted  that  Oocke  acted  as  bla  agent 
Pretermitting  that  question,  Cocke  Immedi- 
ately conveTed  the  property  to  the  plaintUf 
b7  an  act  which  contained  a  stlpalatlon  for 
tbe  maintenance  of  an  agreement  which  he 
had  entered  Into  with  Bom  O'Brien,  whereby 
the  latter  was  to  have  the  privilege,  in  the 
event  of  tbe  maintenance  of  Cocke's  title,  of 
taking  timber  from  the  land  on  paying  %2  per 
1,000  feet;  and,  after  Cocke  had  conveyed 
the  property  to  tbe  plalntlft,  the  latter  enter- 
ed into  a  written  contract  with  O'Brien  and 
John  B.  Sanders,  sheriff  of  the  parish,  who, 
it  seems,  had  been  originally  Interested  with 
O'Brien,  whereby  they  are  to  take  three- 
fourths  of  all  the  timber  on  paying  the  price 
mentioned,  provided,  always,  that  they  shall 
be  put  in  possession  for  that  purpose.  The 
plaintiff  then  Instituted  this  suit;  his  conten- 
tion being  that  Inglewood  Plantation,  as  ac- 
qnhred  by  tbe  defendant  Ditch,  Is  embraced 
within  tbe  tract  A,  B,  II.  T,  S,  J,  K,  M,  P,  O. 
and  does  not  Include  tbe  triangle  O,  R,  J, 
within  which  is  the  smaller  triangle,  B,  H,  X, 
claimed  by  him. 

It  will  thus  be  seen  that  the  main  question 
Is  whether  the  northern  side  line  of  Ingle- 
wood Plantation  runs  N.,  58"  30'  K.,  and  la 
properly  established  as  tbe  line  U,  T,  S,  J,  or 
whether  it  runs  N.,  13'  SO*  E.,  and  la  prop- 
erly established  as  the  line  C.  X,  B. 

The  particular  facts  developed  In  support 
of  the  one  side  or  the  other  ef  this  question 
are  as  follows: 

Upon  January  22, 1848,  Wm.  O.  C.  O.  Martin 
sold  to  John  Dooley  a  tract  of  land,  begin- 
ning at  a  point  "10  arpents  below  the  upper 
line  of  the  tract  designated  in  Com.  Rep.  as 
16  deg.  85,**  and  extending  down  Bayou  Boeuf 
(in  a  northwesterly  direction)  for  20  arpents, 
**wlth  the  ordinary  depth  of  40  arpents"; 
and  upon  the  same  day  he  sold,  to  Dr.  John 
Tarleton,  "a  tract  of  land,  situated  in  the 
pariah,  on  Bayou  Bceuf,  with  a  front  of  thirty 
arpents  on  said  bayon,  commencing  on  tbe 
rlgbt  bank,  at  the  upper  line  of  Dooley,  and 
running  up  the  Bayon  Bceuf  to  the  lines  of 
the  vendor,  with  the  ordinary  depth  bf  forty 
arpents,  and  known  In  the  commiEsIoner's  re- 
port as  Nos.  89  &  86." 

It  win  be  noted  In  this  connection,  and 
hereaft»  that  the  expressions  "upper  line" 
and  "lower  line"  refer  to  the  course  of  the 
bayon,  from  which  it  follows,  as  tbe  bayon 
mns  In  a  northwesterly  direction,  that  the 
npper  line,  considered  from  that  point  of 
view.  Is  the  lower  line,  considered  with  ref- 
erence to  the  points  of  tbe  compass.  In  1861 
Dooley  sold  the  land  porchased  by  bim  to 
Jbb.  N.  Wofford,  and  hi  1857  Dr.  Tarleton 
brought  an  action  In  boundary  against  Wof- 
ford. as  a  remit  of  -trblch  It  was  determined 
that  the  side  line  between  their  respective 
tracts  ran  northeast,  forming  approximately 
a  right  angle  with  the  bayon.  The  Dooley 
tract  was  at  a  subsequent  period  divided  In- 
to two,  each  nnvlng  10  arpents  front  on  the 
bajoa  hy  a  depth  of  40  arpeuta;  and»  oC 


these,  the  southern  tract  baa  become  merged 
in  that  formerly  owned  by  Tarleton  (now 
owned  by  Pharr),  and  the  northern  or  lower 
tract  has  become  merged  In  Inglewood  Plan- 
tation, and  Is  designated  on  Sketch  B  as 
"Dooley  Tract,"  and  also  as  No.  1. 

Very  shortly  after  the  sales  to  Dooley  and 
Tarleton,  L  e.,  on  the  2d.  of  February,  1848, 
Martin  sold  to  Edwin  Stansbury  "a  certain 
tract  or  piece  of  land,  situated  on  Bayon 
Bceuf.  in  the  parish  of  St  Mary,  at  the  moutb 
of  the  Bayon  Ramos,  fronting  7  arpents,  mors 
or  less,  on  the  northern  side  of  the  Bayon 
Bceuf,  bounded  below  [to  the  northwest]  by 
the  land  of  the  vendee,  and  above  [to  the 
southeast]  by  the  Bayon  Ramos,  being  a  tri- 
angular fraction  of  a  certain  tract  of  land, 
known  as  No.  83,"  etc.  (Indicated  oa  Sketch 
B  as  "Ramos  Lumber  Co.,"  and  also  as  Na 
2.) 

And  npon  February  11,  1848,  he  sold  to 
Alonzo  H.  Sanders  "a  certain  tract  or  pared 
of  land,  lying,  situate,  and  being  in  the  par^ 
Isb  of  St  Mary  and  state  aforesaid,  on  the 
northeast  side  of  Bayou  Boeuf,  beginning  on 
the  lower  [northern]  line  of  John  Dooley.  and 
running  down  said  bayon  front,  41  arpents, 
to  the  lower  or  west  bank  of  the  Bayon  Ra- 
mos, with  a  depth  of  forty  arpents,  contain- 
ing the  quantity  of  1,640  arpents,  more  or 
leas."   (Designated  on  Sketch  B  as  No.  8.) 

Upon  April  3,  1859,  Alonzo  ganders  sold  to 
John  A.  Bryant  a  tract  of  land  on  the  north 
aide  of  Bayon  Boeuf,  "with  a  fnmt  of  19 
arpents  and  a  depth  of  forty  arpents,  the 
front  of  19  arpents  including  the  Bayon  Sa- 
moa; bounded,  below  by  the  lands  of  Edwin 
Stanabury  and  land  of  Wm.  O.  O.  0.  Martin, 
and  above  by  the  lands  of  Alonco  Sanders, 
the  present  vendor."  (Indicated  on  Sketdi 
B  as  No.  4,  also  as  "Ramos  Lumber  Oo.") 
And  upon  the  same  day  he  sold  to  J.  Y.  San- 
ders a  tract  on  tbe  north  side  of  Bayon  Bceof, 
"with  a  front  of  25.50  arpents,  more  or  less, 
bounded  below  by  tbe  land  of  John  A.  Bry- 
ant, and  above  1^  tbe  land  owned  by  John 
Dooley." 

Alonzo  Sanders,  It  may  be  remarked,  was 
the  brothe"  of  the  present  plaintiff,  who  rep- 
resented blm  in  making  these  sales;  and  J. 
T.  Sanders,  the  vendee  last  mentioned,  waa 
their  father.  The  property  referred  to  (that 
Is  to  say,  the  tract  Indicated  on  Sketch  B  as 
No.  5)  then  paased  through  different  bands. 
One  of  tbe  owners.  In  1838,  added  to  it  the 
Dooley  tract  as  It  originally  stood.  Another, 
In  1870.  sold  the  south  half  of  that  tract,  re- 
taining tbe  north  half  as  part  of  Inglewood 
Plantatlcn.  Still  another,  In  1874,  sold  the 
lot  indicated  on  the  Sketch  B  by  the  letters 
"B.  R.  Co.."  describing  It  as  "lifteen  acres, 
more  or  leas,  measuring  417Ji  feet  more  or 
lesB,  front  on  Bayon  Bonif,  rnnulng  back, 
between  parallel  Unea,  to  the  r^t  of  mj 
land  of  Morgan's  •  •  •  Ballnnd,  •  •  • 
and  also  measnrlnf  1,570  feet  on  ate  line 
which  divides  said  Jared  T.  Sanders  (the 
.  Tender]  tarn  the  Seeder  *  Nelaon  tract  pi» 
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kic  the  tract  No.  4,  formerl7  owned  by  B17- 
tnt],  and  1.704  feet  on  the  opposite  side 
UoA.**  Upon  January  12,  1883,  the  prtqwrty, 
aa  thoa  added  to  and  anbtracted  from,  waa 
aold  b7  Besrie  A.  Wofford,  admlnlatratrix, 
to  John  B.  L70DB,  aa  **tbat  certain  sagai  plai^ 
tatlon,  fronting  on  BayoD  Boeiif,  In  the  pai^ 
lab  <tf  St  Mary,  contalnlnc  1,200  arpenta, 
more  or  leea^  bonnded  aboTe  by  the  lands  of 
Mr.  James  N.  Wofford  [marked  "Fbarr"  on 
the  sketch],  bdow,  In  part,  by  Uorgan'a 
Louisiana  &  Tezaa  Railroad,  and  In  part  by 
the  land  of  Martin  and  OrUhard  Dot  No.  4 
on  the  sketch],;  and  In  tant  by  tbe  said 
Bayon  B<enf 

On  the  7th  of  Hay,  1000,  the  same  property 
was  sold  by  Lyons  to  the  defendant  Dltcb 
aa  "Oiat  certain  tract  of  land,  or  sagar  plan- 
tatlon,  known  and  designated  as  Inglewood 
Plantation,  lying  and  being  situated  In  the 
pariah  of  8t  Mary,  Louisiana,  containing  a 
anperflclal  area  of  about  1,S00  arpenta,  bound- 
ed, above,  or  on  the  southeast,  by  land  of 
Captain  Pharr.  formerly  owned  by  -Mrs.  J. 
N.  WofTord,  In  front  or  on  the  aouth.  by 
Bayou  Bcenf,  below,  or  on  the  west,  by  land 
of  the  Ramos  Lumber  Company,  Limited, 
formerly  of  Seeger  A  Nelson,  In  part,  and,  in 
part,  by  Morgan's  Louisiana  ft  Texas  Rail- 
road ft  Steamship  Company;  said  tract  hav- 
ing a  fnnt  of  thirty-two  arpents  on  Bayon 
Bceof  by  tbe  usual  depth  of  about  40  arpenta, 
being  tbe  same  property  acquired  by  the  pres- 
ent vendor  from  the  estate  of  Jared  Y.  San- 
ders by  virtue  of  an  act  of  aale,  dated  Jan'y 
12th.  1888." 

concerning  the  warranty  of  title,  this  act 
contains  the  following  recital: 

*^o  nave  and  to  hold,  tree  from  any  liens, 
mortgages  or  encumbrances,  whatever,  with- 
out any  warranty  on  the  part  of  the  vendor. 
Tbe  aald  vendor,  bowevfa*.  transfers  all  such 
actions  of  warranty  as  he  has  acquired  to 
said  property,  aod  none  other,  and  hereby 
warrants  tbe  said  titles  as  against  all  per- 
sons clalmfa^;  by,  through,  or  under  blm,  and 
as  agalnat  all  of  his  acta,  and  aa  against 
none  other.  And  the  refusal  of  tbe  vendor 
to  give  a  gttieral  warranty  of  title  shall  not 
be  conaldered  aa  casting  a  shadow  upon  the 
title  of  this  property,  the  said  vendor  merely 
declining  to  warrant  said  title  on  account  of 
hla  being  a  ntmresldent;  and  said  purchaser 
accepting  this  restricted  warranty  simply  be- 
cause the  title  appears  to  be  absolutely  clear 
and.  In  fee  simple,  vested  In  tbe  present  ven- 
dor, on  the  records  of  the  parish." 

Tbe  Bryant  tract  had  also,  in  the  mean- 
while, paased  through  several  hands.  And 
among  others  who  acquired  were  Sandera 
and  Danlela,  who  alao  acquired  tbe  tract 
marked  "No.  2"  on  the  Sketch  B,  which  bad 
been  aold  to  Btansbury.  The  "Sanders"  re- 
ferred to  is  tbe  plaintiff  In  this  case;  and  In 
November,  1867,  he  made  a  datton  «t  pale- 
ment  to  bis  wife  of  his  Interest  In  tbe  proper- 
ly, describing  It  aa  foUowa: 

•The  one  undivided  half  interest  and  own- 


ershlp  of  that  portion,  or  tract  of  land,  lying 
and  being  situated  in  the  parish  of  St  Blary, 
Louisiana,  fronting  on  tbe  nortb  side  of 
Bayou  Bosut  nineteen  arpenta  and  running 
back  40  arpents,  more  or  lees,  the  front  of 
nineteen  arpents  indudlng  Bayou  Bamos; 
and,  also,  a  trlangi^r  piece  of  land,  fronting 
also  on  Bayon  B<Euf  and  running  back  nntU 
it  reachea  Bayou  Ramos,  containing  74.92 
acres,  the  said  tract  of  land  heretofore  owned 
by  the  planting  copartnership  of  Sanders  ft 
Danleia,  who  cultivated  the  same  as  a  sugar 
plantation,  and  Is  bounded.  In  front  by  the 
Bayon  Bceuf,  above  by  the  lands  belonging 
to  the  estate  of  J.  Y.  Sanders,  deceased,  and 
aona,  and  below  by  the  lands  belonging  to 
the  estate  of  Mrs.  Mary  Stansbnry,  deceased, 
and  the  said  undivided  half  thereof,  belong- 
ing to  the  aald  appearer,  be  hereby  transfers 
to  his  said  wife,"  etc 

Upon  the  same  day,  and  by  the  same  d» 
scription,  the  transfo'ee.  Mrs.  Sanders,  sold 
to  Nelson  ft  Seeger,  from  whom,  by  mesne 
conveyance,  the  property  was  afterwards  ac> 
quired  by  the  Bamos  Lumber  Company,  Lim- 
ited, tiie  present  owner.  The  evidence  is 
conclusive  to  the  effect  that  when.  In  1849, 
Bryant  and  J.  Y.  Sandera,  the  plaintiff's  fa- 
thw,  bought  tbe  contiguous  tracts,  designated 
as  4  and  B  on  the  Sketch  B,  they,  with  the 
aid  of  a  surveyor,  established  as  the  bound- 
ary between  them  the  line  "0,  J,"  running 
N.,  68*  80'  Q..  and  forming  a  right  angle 
with  the  course  of  the  bayou,  and  that  the 
line  thus  established  Is  well  defined  to  this 
day  by  a  dltcb,  an  old  fence,  now  grown  up 
with  trees,  and  the  marks  of  three  distinct 
surveys.  It  la  alao  shown,  without  contra- 
diction or  attempt  at  contradiction,  that  for 
more  than  SO  yeara  tbe  Bryant  tract  has 
been  cultivated  by  Its  owners,  as  far  in  the 
direction  of  tbe  swamp  as  it  la  cultivated  at 
ali,  along  the  line  referred  to;  that  the  cane 
rows  and  ditches  are  laid  off  with  reference 
to  that  line  as  a  boundary,  and  that  they 
were  so  laid  off  when  the  defendant  exam- 
ined the  property  before  purchasing  the  In- 
glewood Plantation;  that  there  are  no  indi- 
cations whatever  that  the  Hue  "C,  X,  R,** 
which  the  defendant  now  Insists  is  the  bound- 
ary between  Inglewood  and  the  Bryant  tract 
was  ever  established  as  a  boundary,  and 
that  as  projected,  it  runs  diagonally  across 
tbe  cane  rows  and  dltcfaea  of  the  Bryant 
tract  and  would  so  shift  tbe  side  lines  of 
that  tract  that  upon  the  downatraam  side  It 
would  run  off  from  the  bayou  at  an  angle  of 
4fi  degreea,  whilst  Inglewood  Plantation,  de- 
scribed In  defendants*  titie  as  having  **a 
front  of  thirty  arpents  on  Bayou  Bceuf  by 
tbe  usual  depth  of  about  forty  arpents,** 
would  have  the  southern  side  line  running 
N.,  68*  80*  B).,  and  tbe  northern  line  running 
N..  13*  BC  a.  and,  instead  of  having  the 
1,200  arpents,  more  or  less,  as  described  in 
the  deed  to  plaintiff's  vendor,  would  contain 
1,748.80  arpoata,  or  648.80  more  than  Lyons 
had  ever  bought  and  more  than  Iw  wu 
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willing  to  sell  wltb  warranty  of  title.  There 
lias  been  no  attempt  on  tbe  part  of  defend- 
ant to  ihow  that  any  prior  owner  of  the 
tract  No.  6  <now  part  of  the  Inglewood  Plan- 
tation) ever  pretended  that  the  limits  of 
that  tract  extended  farther  down  tbe  bayoa 
than  the  line  O,  S,  3,  and  it  la  shown  af- 
flrmatiTely  and  concIuslTely  that  every  one 
who  has  lived  on  either  during  the  last  BO 
years,  down  to  and  including  the  occupant 
whom  tbe  defendant  found  at  Inglewood 
when  he  bought  the  place,  has  recognised 
that  line  as  the  boundary  between  tbe  tracts 
4  and  5,  as  Indicated  on  the  Sketch  B.  It 
also  appears  that  Wm.  O.  0.  0.  Martin  could 
not  hare  sold  the  tract  B,  D,  H,  J,  K, 
with  the  lower  side  line  running  N.,  IS'  30* 
B.,  since  In  that  case  It  would  have  been 
necessary  to  have  shifted  the  end  of  the  line 
D,  W,  X,  H,  to  a  point  about  midway  be- 
tween r  and  G,  thus  cutting  off  the  south- 
eastern  end  of  the  tract  No.  2,  at  that  time 
the  property  of  Stansbury,  who  acquired  it 
February  2,  1848,  whilst  Alonzo  Sanders  at^ 
quired  the  larger  tract  nine  days  later.  A 
further  fact  to  be  noted  in  this  connectloa  Is 
that  when,  la  October.  1874,  J.  T.  Sanders, 
who  was  then  tbe  owner  of  record,  conveyed 
to  Obarles  Morgan  the  15-acre  tract  from  the 
northwest  corner  of  Inglewood  Plantation, 
be  described  It  as  "measuring  417.5  on  Bayon 
Boeuf,  running  hack,  between  parallel  lines, 
•  •  •  also  measuring  1,574  feet  on  the 
line  which  divides  said  Jared  T.  Sanders 
from  the  Seeger  &  Nelson  tract,"  etc 

The  Seeger  &  Nelson  tract  and  Bryant 
tract  and  the  tract  No.  4,  it  will  be  remem- 
bered, are  one  and  tbe  same,  from  which  it 
follows  that  If  its  southern  boundary  con- 
st! tutea  the  northern  boundary  of  the  tract 
sold  to  Morgan,  and  If  the  line  runs  N.,  18* 
30'  E.,  as  the  defendant  now  asserte,  the 
Morgan  tract  should  lie  along  the  line  O,  B, 
forming  an  angle,  wltb  the  coarse  of  tbe 
bayou,  of  46  degrees,  whereas,  in  point  of 
fact,  it  Ilea  at  a  right  angle  with  tbe  bayon, 
and  has  a  protection  levee  running  from  the 
bayou  back  to  the  railroad  embankment,  at 
its  rear  end,  and  serving  as  the  boundary  be- 
tween It  and  Inglewood  Plantation,  from 
which  It  was  taken.  And  the  Morgan  tract, 
with  the  Seeger  and  Nelson  tract;  forms  the 
lower,  or  northwestern,  boundary  of  Ingle- 
wood FlantatloD,  according  to  the  title  under 
which  the  defendant  holds. 

Upon  the  other  branch  of  tbe  case,  it  ap- 
pears from  the  evidence  that  Robert  W. 
Cocke  is  the  plaintiff's  nephew;  that  he  was 
appointed  deputy  sheriff  March  1,  1901;  and 
that  shortly  afterwards  (probably  In  April) 
an  arrangement  was  made  between  bim  and 
the  plaintiff  to  the  effect  that  be  (Cocke) 
should  look  up  the  heirs  of  Martin,  and  buy 
from  them  tbe  land  of  which  a  portion  is 
now  in  controversy,  the  plaintiff  to  furnish 
the  money,  and  the  profits  to  be.  In  some 
vif,  divided;  the  position  insisted  on  by 


the  plaintiff  being  fiiat  Oocke  was  Us  a^rent 
in  the  matter.  It  cannot  be  doubted  that 
Cocke  knew  that  the  defendant,  or  some  one 
else,  was  **pulliug"  timber  from  the  land, 
and  that  he  had  reasons  for  believing,  and 
did  believe,  that  a  lawsuit  would  be  neces- 
sary tor  the  vindication  of  tbe  title  to  be 
acquired  by  him.  There  was,  however,  no 
lawsuit  pending  when  he  acquired  the  title, 
or  when  he  conveyed  it  to  the  plaintiff, 
though  there  was  an  understanding  between 
the  plaintiff  and  Cocke,  upon  tbe  one  band, 
and  Bom  O'Brien  and  J.  B.  Sanders,  sheriff 
of  the  parish,  on  the  other,  to  which  tbe 
plaintiff  was  a  party,  and  which  was  reduced 
to  writing  after  the  filing  of  tills  suit,  to  the 
effect  that  O'Brien  and  J.  B.  Sand^  are  to 
have  three-fourths  of  tbe  timber  from  the 
lands  here  claimed,  in  tbe  event  of  ito  re> 
covwy,  at  the  price  of  $2  a  thonwnd  fast. 

Opinion. 

It  will  be  seen  from  the  foregoing  state' 
ment  that,  as  between  tbe  plaintiff  and  de- 
fendant, the  only  land  In  controversy  la  that 
embraced  within  the  triangle  B,  H,  X,  hot, 
if  tbe  defendant's  lower  boundary  la  estab- 
lished upon  tbe  line  O.  X,  B,  it  would  follow 
that  the  upper  boundary  of  tbe  tract  No,  4, 
owned  by  tbe  Bamos  Lumber  Company, 
must  be  established  upon  the  same  Une; 
and,  as  the  lower  boundary  of  that  tract 
would  have  to  be  shifted  to  correspond,  the 
tract  would  overlap  tlkat  claimed  by  tbe 
plaintiff,  save  as  to  so  much  ot  the  latter 
as  Ues  N.,  18'  80*  a.  of  tbe  tract  No.  2,  the 
title  to  which  calls  for  no  land  behind  Bayou 
Bamos. 

The  defendant's  immediate  author  acquir- 
ed by  a  title  which  called  for  1,200  arpents, 
more  or  less,  and  described  the  property  as 
**bounded,  above,  by  the  land  of  Mrs.  Jane 
N.  Wofford  [now  Pharr],  below.  In  part;  by 
Morgan's  Ballroad  and.  In  i>art,  by  the  land 
of  Martin  &  OvIIbard  [Ovllhard  should  be 
Drelbbols,  and  tbe  description  refers  to  tiie 
Bamos  Lumber  Company  tract.  No.  4]  and. 
in  front,  by  the  said  Bayou  Baeaf."  He  had 
owned  tbe  place  for  17  years,  and  It  does 
not  appear  that  he  had  ever  pretended  ttiat 
Its  lower  boundary  was  other  than  the  line 
n,  T,  8,  J,  as  Indicated  on  the  Sketch  B. 
and  as  referred  to  in  the  title  by  which  be 
sold.  Nor  ttad  any  one  before  him  ever  so 
pretraded.  When,  therefore,  he  was  called 
on  to  execute  an  act  of  sale  of  the  sams 
property,  which  called  for  "about  1,600  ar- 
pents." and  which,  according  to  the  defend- 
ants' pretensions,  calls  for  1,748.80  arpents, 
he  was  naturally  unwilling  to  warrant  the 
title;  and  through  the  diaphanous  excuse  of 
nonresldence,  given  by  him  for  that  nnwQl- 
Ingness.  It  Is  easy  to  see  a  good  reason  (L 
e.,  that  be  did  not  beUeve  that  his  tide 
called  tor  that  mnch  land),  for,  be  It  ob- 
served, upon  March  22,  1880,  by  an  act  in 
which  ke  declared  himself  a  castdeat  at 
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GUcaffo,  be  bad  sold  the  Identical  property. 
*^th  fnll  and  general  vairanty  at  title,"  to 
J.  T.  Sanders. 

The  title  by  which  the  defendant  acquired 
described  the  plantation  as  containing  about 
1,BOO  arpents,  bounded  above  by  Pharr,  on 
tbe  flontfa  by  Bayon  Boeof,  below  by  "land 
of  tbe  Ramos  Lumber  Company,  Limited, 
formerly  of  Beeger  A  Nelson,  in  part,  and, 
In  part,  by  Morgan's  •  •  •  Railroad  and 
Steamablp  Company;  said  tract  having  a 
ftout  of  82  arpents  on  Bayon  Boenf  by  the 
OBoal  depth  of  about  forty  arpents."  It  Is 
not  disputed  that  the  ui^er  boundary  A,  O, 
runs  back  N.,  68°  80'  E.,  at  a  right  angle, 
from  the  bayon;  but  the  defendant,  whose 
title  calls  for  a  front  of  32  arpents,  "by  the 
usual  depth  of  about  forty  arpents,"  pre- 
tends that  his  lower  boundary  runs  N.,  13* 
30'  E.,  at  an  angle  of  45  degrees,  from  the 
bayou,  and  thereby  takes  lu  548.80  arpents 
more  land  than  the  title  of  his  vendor  called 
for.  This  proposition,  taken  by  Itself,  finds 
no  support  In  either  reason  or  authority. 
The  property  Is  a  plantation  having  32  ar* 
pents  front  on  a  running  stream,  "by  the 
9Bual  depth  of  40  arpents."  One  of  the  side 
lines  was  long  ago  establlsbed  as  forming 
a  right  angle  with  the  stream,  and.  If  the 
world  were  wholly  unoccupied  on  the  other 
side,  there  Is  no  reason  why  tbe  defendant 
should  be  permitted  to  extend  the  other  side 
Une  at  a  different  angle  and  to  a  greater 
length,  and  thereby  nearly  double  tbe  width 
of  his  property  In  the  rear,  and  Increase  the 
acreage  by  more  than  50  per  cent  But  the 
world  on  the  other  side  Is  not  unoccupied. 
Tbe  defendant's  title  glTCS  the  railroad  prop- 
erty and  the  land  of  the  Ramos  Lumber 
Company  as  his  lower  boundary.  It  Is 
shown  that  the  side  lines  of  tbe  railroad 
property  were  established  In  1874,  and  that 
they  ran  N.,  08°  30'  E.,  from  which  It  fol- 
lows that,  according  to  the  defendant's  title, 
his  lower  line,  at  leart  to  the  depth  of  that 
property,  must  run  N.,  SS°  SO*  E.  It  Is  also 
shown  by  the  title  that  tbe  lower  side  line 
of  tbe  railroad  property  is  the  boundary  be- 
tween it  and  the  property  of  the  Ramos 
Lumber  Oompany,  from  which  it  also  follows 
that  the  line  constituting  the  upper  boundary 
of  the  lattct^,',property  must  also  run  N.,  58* 
80*  E.,  BO  that  the  entire  line  constituting 
the  lower  boundary  of  the  defendant's  prop- 
erty, as  called  for  by  his  title,  must  run  N., 
58*  80*  B.,  and  not  N.,  18°  30'  E.,  as  assert- 
ed by  him.  And  this  being  the  case,  it 
would  be  Immaterial  whether  the  upper 
txmndaries  of  the  railroad  tract  and  the  Ra- 
mos Lumber  Company  tract  were  correctly 
established  or  not  since  they  were  estab- 
Itebed  to  the  satisfaction  of  those  who  had 
the  right  to  establish  them,  the  (we  more 
than  90,  and  tbe  other  nearly  80,  years  ago; 
and,  as  so  established,  they  have  been  main- 
tained ever  since,  publicly,  openly,  and  to 
the  knowledge  of  every  one  who  might  con- 
con  himself  with  the  matter.  And  the  de> 
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fendant  bought  Inglewood  Plantatloii  accord- 
ing to  the  boundaries  thus  established,  wblCh 
bis  title  declares  to  be  Its  lower  boundary. 

Beyond  this,  there  Is  not  the  slightest  rea- 
son  to  suppose  that  any  error  was  committed 
In  the  establishment  of  the  boundaries  In 
question.  Then  Is  no  reason  why  a  ptoptU 
etor  owning  a  large  body  of  land  fronting 
on  a  stream  should  sell  It  In  tracts  forming 
acute  and  obtuse  angles  with  the  stream; 
nor  Is  there  any  reason  why  a  person  should 
prefer  to  buy  property  so  laid  off.  Wm.  C. 
a  C  Martin  sold  the  tract  No.  2  to  Stana- 
bury  before  he  sold  tbe  tract  No.  8  to  San- 
ders, and  he  could  not  have  Intended  that 
tbe  lower  line  of  the  latter  tract  should  run 
N.,  13°  30*  E..  because  It  would  In  that  case 
have  extended  through  the  property  already 
sold  to  Stansbury.  But  if  he  bad  not  sold 
to  Stansbury,  and  If  It  had  been  possible  for 
him  to  have  conveyed  to  Sandere,  with  the 
frontage  on  the  bayou  called  f<tf  by  the  lat- 
ter's  title,  back  lands  extending  off  at  an 
angle  of  40  degrees,  why  should  he  have 
done  so,  when  he  owned  lands  of  tbe  same 
kind  lying  Immediately  behind  the  front 
land  so  called  for?  This  matter  has  been 
dealt  with  In  the  past  by  several  surveyors 
and  courts,  and  the  conclusion,  with  the  excep- 
tion, possibly,  of  that  arrived  at  many  years 
ago  by  one  surveyor,  has  always  been  the 
same,  1.  e.,  that  the  side  lines  of  tbe  differ- 
ent tracts  run  at  rtght  angles  with  the  bay- 
ou. The  defendant  examined  the  records 
and  tbe  maps  In  which  those  conclusions 
have  been  announced;  he  has  lived  In  the 
parish  of  St  Mary  all  of  Ms  life;  and.  If 
be  did  not  know  what  la  here  stated.  It  was 
because  he  did  not  choose  to  know  It  Nev- 
ertheless he  proceeded  to  appropriate  tim- 
ber, not  only  from  land  that  was  not  Includ- 
ed In  his  purchase  from  Lyons,  but  from 
land  which  was  not  so  Included  according 
to  his  own  theory;  the  evidence  showing 
that  he  has  deadened,  If  he  has  not  "pulled." 
timber  front  the  tract  lying  to  the  westward 
of  the  line  C,  X,  R.  which  he  asserts  Is  tbe 
property  of  the  Ramos  Lumber  Company. 

Our  conclusion,  then.  Is  that,  whether  the 
title  of  the  plaintiff  be  recognized  or  not  the 
defendant  Ditch  Is  a  mere  trespasser  and 
depredator  on  tbe  land  here  claimed,  and 
hence  that  he  would  in  no  event  be  enUtied 
to  recover  the  damages  alleged  to  have  been 
sustained  by  reason  of  his  having  been  en* 
Joined  from  "pulling"  timber  therefrom. 

The  defendants*  counsel  refer  to  the  de- 
scription contained  In  the  dation  en  palement 
from  the  defendant  to  his  wife,  and  assert 
that  It  operates  In  some  way  as  an  estoppel. 
We  are  unable  to  discover  how  It  can  have 
that  effect  Plaintiff  and  his  partus,  Dan- 
iels, owned  In  indivlsion  the  tracts  Nob.  2 
and  4.  Even  according  to  the  defendants* 
theory  of  the  case,  the  heirs  of  Martin  still 
owned  the  lands  extending  from  Bayou  Ra- 
mos N.,  18°  30*  B.;  bence  the  dMcriptl(» 
given  In  tbo  datlm  en  psiement  ofJ^e  t»c* 
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No.  4  ss  "bounded  below  by  tiie  landa  of  Mrs. 
Mary  Stansbui?,  deceased,"  was  a  palpable 
error,  and  no  more  snggests  the  Idea  that  the 
plaintiff  considered  that  the  lower  (dde  line  of 
the  tract  No.  4  ran  N.,  18'  80'  E..  than  that 
it  ran  N.,  B8»  SO'  K. 

The  counsel  seem  also  to  attach  some  Im- 
portance to  a  disclaimer  of  title  executed  by 
the  plaintiff,  with  respect  to  Inglewood  Plan-, 
tatlon,  after  the  sale  by  Lyons  to  the  defend- 
ant It  appears  that  the  plaintiff,  who  had 
once  owned  on  nndlvided  one-sixth  Interest 
In  that  plantation,  had  gone  into  bankrupt- 
cy, and  Lyons  and  the  defendant  were  una- 
ble to  find  how,  when,  or  to  whom  that  In- 
terest had  been  disposed  of.  The  plaintiff 
therefore  signed  an  instrument.  In  the  na- 
ture of  a  quitclaim,  with  reference  to  It 
This  was  done,  apparently,  as  a  matter  of 
accommodation;  and  it  does  not  appear,  and 
Is  not  at  all  probable,  that  be  bad  at  that 
time  seen  the  act  of  sale  from  Lyons  to  the 
defendant  or  that  he  was  aware  that  the 
defendant  contemplated  setting  up  the  pre- 
tensions as  to  boundaries  and  acreage  which 
are  here  asserted. 

The  remaining  question  Is,  has  the  plain- 
tiff a  title  which  should  be  sustained  in  a 
court  of  Justice?  The  purchase  of  a  Utlgions 
right  is,  at  worst  malum  prohibitum,  rather 
than  malum  in  se.  In  other  words,  the  pur- 
chase by  one  person  of  rights  which  another 
may  seek,  or  is  actually  seeking,  to  enforce 
by  means  of  a  lawsuit,  does  not  of  neces- 
sity involTe  either  Immorality  or  dishonesty, 
or  turpitude  of  any  kind.  On  the  contrary, 
it  might  happen  that  a  person  unable,  for 
one  reason  or  another,  to  prosecute  a  Just 
claim,  would  In  that  way  be  enabled  to  real- 
ize something,  whereas,  if  left  to  himself, 
he  would  get  nothing.  If,  therefore,  ordina- 
rily speaking,  such  a  transaction  Is  wrong. 
It  Is  wrong  merely  because  it  Is  forbidden 
by  law  as  a  matter  of  public  policy.  There 
have  been,-  and  probably  are,  tracts  of  land 
In  this  country  which  are  occupied  by  squat- 
ters, who  can  be  remoTed  only  by  legal  pro- 
cess; grazing  lands,  the  enjoyment  of  which 
has  been  and  still  Is  so  interfered  with  by 
trespassers,  rustlers,  wire  cutters,  and  such 
like,  that  It  could  be  secured  to  the  owners 
only  by  Judicial  proceedings  or  brute  force; 
or,  to  make  the  illustration  more  pointed, 
there  are,  no  doubt,  cypress  swamps  and 
pine  forests  upon  which  depredations  are  be- 
ing committed,  under  or  without  color  of 
title,  by  persons  who  would  resist  to  the 
utmost  the  efforts  of  the  owner  to  Interfere 
with  their  operations.  The  owner  of  such 
property  may  or  may  not  be  able,  or  he  may 
or  may  not  be  disposed,  to  Institute  and 
maintain  a  lawsuit  for  the  protection  of  his 
rights;  but.  If  he  be  not  able  or  if  be  be  not 
willing  to  embark  in  such  litigation,  he  ought 
not  for  either  of  those  reasons  to  be  denied 
the  right  to  sell  the  property.  And  yet  if  it 
be  tbe  law  that  the  purchaser  can  acquire 
no  title  that  tbe  courts  will  maintain.  It  Is 


plain  that  the  owner  la  denied  the  right  to 
sell.  And  no  law  should  be  given  that  ^- 
fect,  unless  the  language  is  so  plain  as  to 
leave  no  alternative.  In  fact  It  may  be 
doubted  whether  It  woald  be  competent  leg- 
islation, no  matter  how  plain  its  language. 

The  statute  law  of  this  state  uppn  tbe 
subject  of  what  are  called  "litigious  rights" 
Is  embraced  within  the  following  articles  of 
the  Code,  to  wit: 

"Art.  2S52.  He  against  whom  a  litigious 
right  has  been  transferred,  may  get  him- 
self released  by  paying  to  the  transferee 
the  real  price  of  the  transfw,  together  wltt 
the  interest  from  Its  date. 

"Art.  2653.  A  right  Is  said  to  be  litigious 
whenever  there  exists  a  suit  and  contesta- 
tion on  the  same." 

"Art.  2447.  Public  officers,  connected  with 
courts  of  justice,  such  as  judges,  advo- 
cates, attorneys)  clerks  and  sheriffs,  cannot 
purchase  litigious  rights  which  fall  under  the 
Jurisdiction  of  tbe  tribunal  under  which  they 
exercise  their  functions,  under  pain  of  nulli- 
ty and  of  baring  to  defray  all  costs,  damages 
and  Interest" 

"Art.  3556.  Whenever  the  terms  of  law  emr 
ployed  In  this  Code  have  not  been  particular- 
ly defined,  they  shall  be  understood  as  fol- 
lows: 

*••••• 

"Litigious  Bights.  Litigious  rights  are 
those  which  cannot  be  exercised  vrithont  un- 
dergoing a  lawsuit" 

Article  3656  Is  devoted  exclusively  to  defi- 
nitions, and,  ex  vi  termlnorum,  applies  only 
to  cases  where  "the  terms  of  law  employed 
in  this  Code  have  not  been  particularly  de- 
fined." But  the  term  "litigious  right"  is 
particularly  defined  In  the  body  of  the  Code. 
"A  right  is  said  to  be  litigious  whenever  there 
exists  a  suit  or  contestation  on  the  same." 
And  the  penalty  imposed  upon  the  ordinary 
citizen,  and  that  imposed  upon  the  officers 
connected  with  the  courts  of  Justice,  who 
purchase  litigious  rights,  differs  in  this:  that 
in  tbe  one  case  "he  against  whom  a  litigious 
right  has  been  transferred  may  get  himself 
released  by  paying  to  the  transferee  the  real 
price  of  the  transfer,  together  with  the  in- 
terest from  its  date,"  whilst  in  tbe  other 
case  the  purchase  Is  made  "uiider  pain  of 
nullity  and  of  having  to  defray  all  costs, 
damages  and  Interest"  These  are  plain 
propositions,  and  they  are  sustained  by  tbe 
Jurisprudence  of  this  court 

In  Provost's  Heirs  v.  Johnson  et  at,  9 
Mart  (O.  S.)  123,  the  plaintiff  claimed  a 
tract  of  land,  of  which  the  defendants  were 
Id  possession,  and  it  was  objected  that  the 
action  was  predicated  upon  the  purchase  of 
litigious  rights.  The  court  speaking  through 
Judge  Martin,  said: 

"The  right  purchased  by  tbe  defendant  Is 
said  to  be  a  litigious  right,  although  no  suit 
was  ever  Instituted  for  the  recovery  of  the 
premises.  In  the  case  of  Morgan  v.  Living- 
ston et  aU  6  Hart  (O.  &)  ll,4he  defendants 
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resisted  the  plalntiffi^  claim  on  tbe  ground 
tbat  he  had  purchased  a  UtIgiouB  right;  har- 
leg  purchased  from  P.  Bailey  a  lot  on  the 
batture,  which  was  at  the  time  of  the  pur* 
chase  claimed  by  the  defendants,  who  were 
in  poBBcealon  of  It  This  court  decided  that 
the  vendor's  was  not  a  litigious  right  Yet  In 
few  cases  could  It  be  more  obvious  that  the 
defendants  would  not  give  up  without  some 
legal  struggle.  We  cited  no  authority,  being 
of  opinion  that  the  expressions  of  the  statute 
were  too  plain  to  admit  of  a  doubt  We  are 
not  left  to  ascertain  the  meaning  of  the  ex- 
pression 'litigious  right*  by  a  refa-ence  either 
to  the  opinions  of  the  commentators  or  to 
the  dedal ona  of  the  courts.  The  law  has 
expressly  given  as  Its  meaning:  'A  right  Is 
Bald  to  be  litigious  whenever  there  exists  a 
suit  and  contestation  on  the  same.'  Civ. 
Code,  361.  art  131.  It  seems  that  a  suit 
brought  does  not  alone  suffice;  that  it  Is  not 
enough  that  there  should  be  a  petition;  that 
a  copy  of  It  and  a  citation  should  be  served 
on  the  defendant.  It  Is  necessary  that  there 
sboold  be  an  answer.  Perhaps  any  plea  will 
suffice.  Now,  If  the  advance  and  process 
of  the  suit  to  the  contestation  be  essentia^ 
how  can  It  be  held  tbat  the  Inception  of  the 
suit  is  unnecessary?  If  authorities  be  want- 
ed on  so  plain  a  point,  we  refer  tbe  student 
to  the  commentary  of  Gregorio  Lopez  on  the 
Part  8,  7, 13,  who  observes  that  it  had  been 
doubted  whether  the  thing  be  litigious  before 
the  service  of  the  petition,  and  he  concludes 
that  it  Is  not  so;  that  It  was  not  before  the 
Partlda,  and  It  has  Introduced  no  change. 
Febrero  de  Eacr.  eh.  7,  n.  9.  It  was  so  in 
Rome.  'Lltlgloea  res  est  de  cujus  domlnll 
causa  movetur  Inter  possessorem,  Judlclarla 
conventioue,  vel  princlpl  preclbua  oblatis  et 
judld  Insinuatls  et  pereum  future  reo  cog- 
nms.'  a  8,  87, 1.  Antb  LIUglosa  Not.  112. 
c.  1- 

"The  French  text  of  our  C!ode  Civil  Is  a 
literal  copy  of  article  1700  of  the  Code  Na- 
poleon; and  In  the  case  of  Delaimai  v.  De- 
lancl,  tbe  Court  of  Appeals,  in  affirming  tbe 
judgment  of  the  tribunal  of  Rouen,  observed 
that  It  was  Improper  to  confound  a  thing  lia- 
ble to  litigation  with  a  litigious  one.  11  Jur. 
Code  Civil,  451.  When  the  thing  ceded  Is 
not  contested,  and  Is  not  the  subject  of  a 
snit  at  the  time  of  the  cession,  the  thing 
Is  not  Utiglous.  13  Id.  49;  13,  Pand.  Fr.  n. 
119.  We  conclude  that  as  there  was  no  suit 
Instituted  in  the  present  case  at  tbe  time  that 
the  defendants  purchased  tbe  right  of  Heb- 
ert's  heirs,  they  did  not  purchase  a  llttgloas 
one." 

In  Consolidated  Association  t.  Comeau  et 
at,  S  La.  Ann.  652,  It  appeared  that  pending 
an  action  by  a  subrogee  against  the  heirs 
of  tbe  mortgagor  to  enforce  bis  claim  against 
the  mortgaged  property,  and  against  the  heirs 
personally,  che  attorneys  who  had  appeared 
for  the  defendants  purchased  a  portion  of  the 
mortgaged  property,  and  intervened  in  the 
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snlt  It  was  contended  tbat  the  purchase 
was  In  violation  of  the  articles  of  the  Code 
which  have  been  quoted.  The  court  through 
Mr.  Justice  Slidell,  referring  to  the  inter- 
veners, said:  "The  naked  title,  they  had  the 
right  to  buy;  but  so  far  as  the  question  of 
incumbrance  was  Involved,  and  so  far  as  they 
aval]  themselves  of  their  purchase  to  resist 
the  claim  of  the  plalntlfTs,  the  imrchase  is  a 
nullity,  and  can  confer  no  rights." 

In  Pearson  v.  Grice,  6  La.  Ann.  232,  the 
court  through  Mr.  Justice  Boat  aaiHi 

"The  only  question  presenting  any  diffi- 
culty In  this  case,  and  the  only  one  In  which 
we  differ  from  Mr.  Justice  Preston,  Is  wheth- 
er the  intervener,  who  is  the  sister  of  the 
half  blood  of  the  father  of  the  deceased.  Is 
entitled  to  share  her  succession  equally  with 
the  plaintiff,  who  is  a  sister  of  the  whole 
blood  of  the  mother  of  said  deceased."  An- 
other question  considered  by  Mr.  Jui^tlce 
Preston,  as  to  which  the  court  agreed  with 
him,  was  that  concerning  litigious  rights, 
and  upon  that  subject  he  said  (page  237): 
"It  Is  true  tbat  the  last  article  of  our  Code, 
In  defining  tbe  terms  used  in  the  Code,  de- 
clares that  litigious  rights  are  those  which 
cannot  be  exercised  without  undergoing  a 
lawsuit  The  Impossibility  of  exercising  the 
right  without  undergoing  a  lawsuit  is  never 
certainly  ascertained  until  the  lawsuit  la 
commenced.  Before  Its  commencement  it  Is 
to  be  supposed  that  If  the  claim  be  Ju^  the 
person  against  whom  It  Is  made  vrill  do  Jus- 
tice by  according  It  to  the  claimant  without 
suit,  or  that  he  will  at  least  arbitrate  or 
compromise  the  matter,  and  tbat  the  claim- 
ant will  not  be  forced  to  a  lawsuit  It  Is 
only  when  forced  to  commence  a  lawsuit 
that  it  is  ascertained  that  the  claim  cannot 
be  exercised  without  undergoing  a  lawsuit 
and  It  becomes  a  litigious  right  by  the  com- 
mencement and  existence  of  the  lawsuit 
•  •  •  This  court  has  uniformly  refused 
to  avoid  tbe  sale  of  a  thing  on  the  ground 
that  it  was  a  litigious  right  unless  suit  had 
been  brought  to  enforce  the  right  at  the  time 
of  the  sale.  Denton  v.  Willcox,  2  La.  Ann. 
60;  MarshaU  T.  McCrea,  Id.  79;  Consolidated 
Asa'n  V.  Comeau,  3  La.  Ann.  554." 

The  doctrine  In  these  cases  Is  affirmed  to 
McDougall  V.  Monlczun  et  al.,  88  La.  Ann. 
223;  and  in  Bonner  &  Bonner  Beard,  43 
La.  Ann.  1010,  10  South.  873.  Mr.  Justice 
Breaux,  as  the  organ  of  the  court  said: 
"Article  2653,  Rev.  Civ.  Code,  to  terms,  de- 
fines a  litigious  right  as  was  held  In  tbe 
quoted  case  [McDougall  v.  Monlezun,  snpraj. 
We  discover  no  reason  to  supplement  this 
definition,  given  In  article  2658,  Civ.  Code, 
by  reference  to  that  contatoedto  article  8556, 
Rev.  Civ.  Code." 

These  authorities,  we  think,  correctly  inters 
pret  tbe  law.  As  to  the  oases  upon  which 
the  counsel  for  the  defendant  seem  maln^ 
to  rely,  it  Is  only  necessary  that  we  should 
nuoto  the  syllabus  In  each,  to  show  that  the 
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iBflues  presented  for  decision  were  eaaentlany 
different  from  those  vhlcb  are  here  to  be 
determined: 

"One  who  purchases  a  claim  which  be 
knows  to  be  In  suit  and  legally  contested  Is 
entitled  to  recover  on  It  only  what  he  has 
paid  for  It,  with  legal  Interest  from  the  date 
ot  Its  transfer  to  blm.**  Spean  t.  Jackson, 
SO  La.  Ann.  523. 

"The  sale  of  plaintiffs*  interest  In  the  land 
sued  for  In  a  petitory  action,  for  a  fixed  price 
and  without  warranty.  Is  ttie  sale  of  a  lltl- 
glous  right;  and,  the  vendee  being  the  sheriff 
of  the  court  In  which  the  suit  Is  pending, 
such  sale  Is  null  and  void.  The  fact  that 
tile  suit  la  still  carried  on,  after  the  trans- 
acUon,  In  the  name  of  tbe  or^nal  plaintiffs, 
does  not  prevent  the  nnlUty.**  Duson.  Cura- 
tor, et  al..  V.  Dupre  et  al.,  83  La.  Ann.  1131. 

We  therefore  ccmclnde  that  the  plaintiff 
acquired  a  valid  title  to  tiie  property  claimed 
herein,  and  that,  whatever  may  be  said  of 
the  sale  by  blm,  after  the  fillip  of  this  suit, 
to  0*Brien  and  Sandos,  ot  tbe  timber  on  the 
land,  he  should  have  Judgment  In  this  suit, 
malntalidng  that  tltie. 

Upon  that  question,  as  also  upon  tbe  ques- 
tion of  damages,  we  find  no  error  In  the 
Judgment  appealed  from,  and  the  same  Is 
accordingly  affirmed. 


(110  IM.  904) 

170. 

OAPDSVIELLB,  Mayor,  v.  NBW  OBLBANS 

&  S.  F.  B.  CO.  et  aL 

(Supreme  Court  of  Loolalana.   May  25,  1903.) 

RAILROADS— MUNICIPAL  ORDI NANCES— USB  OF 
DESIGNATED  TRACKS  —  APPOINTMENT  OF 
ARBITRATORS  —  RIGHTS  TRANSFERRED  BT 
CITY  —  SAI4B  OF  PRIVILEGE  —  BUII<DINO 
BRIDOBS. 

LThe  municipality  of  the  city  New  Or- 
leans had  authority,  throagh  the  action  of  the 
city  council,  to  adopt  an  ordinance  granting 
the  right  of  use  to  the  defendant  corporaticm  of 
dengnated  traclu,  and  to  provide  for  permit- 
ting otlier  railways  to  come  on  these  traclu, 
on  the  same  terms  (without  discrimination)  as 
those  granted  to  defendant. 

2.  The  grant  is  not  obnoxioaa  to  law,  on  the 
ground  that  it  is  prejudicially  perpetual,  for  the 
municipality  has  it  in  its  power  to  require 
obedience  to  stipulations  made  In  public  ia- 

8.  The  clause  looking  to  the  appointment  of 
arbitrators  toward  settling  differences  which 
may  arise  is  not  damaging  to  any  of  the  sub- 
stantia] rights  of  tbe  manicipality. 

4.  The  arbitrators  are  given  tbe  authority  to 
settle  disagreements  In  matter  of  details  in  the 
management  in  which  the  municipality  can  have 
no  great  concern,  except  to  the  extent  that 
grantees  may  undertake  to  act  in  contravention 
of  the  city's  Interest. 

5.  Tbe  city  has  a  right  which  cannot  be  de- 
nied in  organizing  the  board,  and  also  has  the 
right  to  be  heard  before  the  courts  in  regard  to 
the  least  detail  of  the  management,  it  afford- 
ing ground  for  complaint. 

6.  The  dty  has  not  parted  with  her  police 
power. 

7.  The  dty  transferred  only  such  rights  as  It 
had  the  right  to  transfer,  and  is  not  bound  to 
transfer  an;  other  right. 

&  Although  property  hnt  been  dedicated  to 


pnblic  use,  the  city  may  make  reasonable  chtn- 
ges  in  the  matter  of  the  dedication. 

9.  Railway  stations  are  as  necessary  to  a 
railway  as  railway  tracks,  and  can  be  located 
on  public  property. 

10.  It  would  be  useless  to  advertise  a  railway 
grant  of  use  for  sale  to  interstate  roada  There 
would  be  one  bidder,  and  for  that  reason  the 
miiuicipaltty,  under  certain  c<mdition8  and  re- 
striotioas,  may  grant  the  use  without  first  ad- 
vertising it  for  sale  to  tbe  highest  bidder. 

11.  The  right  to  build  bridges  across  her  basins 
may  be  granted  to  tbe  extent  that  the  dty  is 
concerned. 

12.  Such  grants  have  the  support  of  custom, 
and  have  received  the  sanction  of  law. 

13.  The  mayor  has  the  right  to  stand  in  judg- 
ment in  order  to  test  the  validity  of  an  ordi- 
nance, and  it  is  his  duty,  in  the  event  that  he 
questions  its  validity.  Subject  to  the  limita- 
tions and  restrictions  laid  down  In  its  decision, 
the  court  aOlrms  the  decision  of  the  district 
court. 

Nicholls,  a  J.,  and  Blancbard,  J.,  dlssentfng. 
(SyHabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  ot 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Fan!  Capdevlelle,  mayor  of  the 
city  of  New  Orleans,  against  the  New  Or- 
leans &  San  Francisco  Railroad  Company, 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Samuel  L.  Oilmore,  City  Atty.,  for  appellant 
Farrar,  Jonas  &  Kruttschnltt,  for  appellee. 
Foster,  MUIlng,  Qodchaux  &  Sanders,  amid 
curls. 

Statement  of  the  Case. 

BBQAUX,  3.  Plaintiff  brought  this  suit  to 
test  defendant's  right  to  execute  an  ordinance 
of  the  city  council  (adopted  over  his  veto) 
granting  rights  and  privileges  to  defendant 
to  lay  tracks  as  it  proposes,  and  to  establish 
depots  and  other  improvements  needed  for 
railway  purposes. 

It  is  contended  by  plaintiff  that  the  ordi- 
nance granting  rights  ot  way  and  privileges 
to  defendant  undertakes  to  grant  rights  In 
perpetuity. 

The  ground  on  which  plaintiff  rests  to  sus- 
tahi  the  charge  la  found  in  Ordinance  111,080^ 
C.  B. 

It  becomes  necessary  in  stating  tbe  facts,  as 
relates  to  the  asserted  illegality  of  tbe  gnnt 
by  the  dty  to  tbe  defendant,  to  take  Into  ac- 
count a  grant  made  by  ttie  dty  to  the  lUInois 
Central  Railroad  Company  some  time  prior  to 
the  grant  made     the  city  to  defendant 

The  dty  authorities  entered  into  an  agree- 
ment with  the  Illinois  Central  Railroad  Com- 
pany which  enabled  this  railroad  company  to 
obtain  from  the  dty  a  right  of  way  to  reach 
ito  Stnyvesant  Docks. 

As  a  result  of  this  grant  to  the  Illinois  Con* 
tral  BaUroad  Company,  an  open  apace  firoo 
Penlston  street  to  tbe  upper  pariah  Une  was 
obtained  for  the  public. 

There  Is  testimony  showing  that.  In  addi- 
tion to  opening  the  street  It  was  contemplated 
by  the  dty  authorities  (under  Ordinance  15,- 
080)  to  ^tabllsh  a  belt  railway  along  this  line 
and  over  this  space,  to  remain  under  manl^ 
Ipal  control  and  ownersfalpt.^  i 
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The  ordinance  In  question  looked  to  the 
grantee,  the  Illinois  Oeotral  Railroad  Com- 
pany, to  leave  space  io  the  middle  of  the 
street,  of  a  mentloQed  width,  to  be  occupied 
aa  a  railroad  track. 

While  plaintiff  recognizes  the  right  of  the 
city  to  make  temporary  grant,  plaintiff's  con- 
tention is  that  this  ordinance  (15.080,  C.  S.) 
does  not  admit  of  a  right  in  the  municipal 
authorities  to  cede  away  in  perpetuity  any 
tracks  along  the  Illinois  Ccoitral  tracks  be- 
tween Fenlston  street  and  the  iqiper  paiiata 
Una. 

The  insistence  of  plaintiff  is  that  the  dedi- 
cation to  the  public  of  a  double-track  belt  line 
over  the  grounds  before  mentioned  Is  com- 
plete, also  the  reservation  on  the  river  front 
from  Peniston  street  to  Carrollton,  and  that 
in  consequence  the  right  over  the  same 
grounds  could  not  be  acqnlred  in  perpetnity 
by  defendant. 

In  addition,  the  contract  rights  growing  out 
of  the  agreement  between  the  IlUnois  Cen- 
tral Railroad  Company  and  the  city  of  New 
Orleans,  as  shown  by  Ordinance  15,080,  are 
urged  by  plaintiff  against  defendant's  grant. 

It  is  in  place  bere  to  state  that  a  public  belt 
commission  was  organized  by  the  city  govern- 
ment in  order  to  carry  out  a  belt  plan  in  the 
city,  made  up  in  part  of  the  grounds  obtained 
in  the  transaction  vrith  the  ItUnois  Central 
Railroad  Company,  under  Ordinance  15,080. 
The  authority  of  the  belt  commission  over  the 
tracks,  the  use  of  which  tracks  is  claimed  by 
defendant  under  Ordinance  1,615,  was  referred 
to  in  the  argument  at  bar.  The  necessity  of 
referring  to  this  belt  commission  will  become 
evident  in  the  course  of  the  discussion. 

In  stating  the  case,  we  leave  Ordinance  16,- 
080  and  the  transaction  with  the  Illinois  Cen- 
tral regarding  certain  tracks,  and  take  up  Ordi- 
nance 1615  of  the  city  council,  which  contains 
the  grant  to  which  plaintiff  earnestly  objects. 
By  this  ordinance  the  dty  grants  to  defendant 
a  right  of  way  from  the  upper  line  of  the  city 
to  Henderson  street,  upon  the  condition  that 
the  defendant  company  shall,  at  Its  own  cost 
and  expense,  construct  and  dedicate  to  per- 
petual public  use  the  double  tracks,  as  now 
projected,  from  the  end  of  the  rails  on  the 
upper  side  of  Audubon  Park  to  Henderson 
street;  that  the  construction  shall  be  complet- 
ed before  July  1,  1904,  under  the  direction  of 
the  public  belt  authorities  of  the  dty;  and 
that  the  public  belt  authorities  shall  audit  the 
account  of  the  cost  of  construction,  and  de- 
termine the  amount  expended  by  plaintiff  in 
matter  ot  constructing  the  improvement  set 
forth. 

In  another  division  of  the  ordinance  (1615) 
it  provides  that  the  city  shall  famish  the 
ground  for  the  construction  of  defendant's 
tracks;  that  the  defendant  company  shall  pay 
tbe  cost  of  removal  of  obstructions  on  the 
ground.  And  in  another  division  of  tbe  ordi- 
nance It  is  ordered  that  the  legal  title  to  the 
-whole  of  the  beit  tracks,  switches,  spurs,  and 
cridings  shall  be  In  the  dty,  and  she  alone  is 


to  be  the  owner  of  ti'acks  and  appurtenances 
under  all  circumstances;  and  the  ordinance 
further  ordains  that,  upon  the  completion  of 
the  city's  belt  system  to  Clouet  street,  the 
tracks  In  question  shall  be  under  the  sole  and 
exclusive  control  and  management  of  the  pub- 
lic belt  authorities  of  the  dty;  and  it  further 
ordains  that  In  order -to  provide  for  a  com- 
pletion of  this  belt  system  to  Clouet  street,  and 
Its  further  continuation,  the  belt  authorities 
shall  have  the  right  and  power  to  grant  the 
right  of  use  of  said  tracks  to  any  railroad  now 
In,  or  that  may  hereafter  come  into,  the  city 
of  New  Orleans,  exacting  as  a  condition  of  said 
grant,  from  each  railroad  to  which  said  use  is 
granted,  a  sum  equal  to  the  expended  amount 
by  the  New  Orleans  &  San  Frandsco  Railroad 
Company  for  construction  of  said  belt  tracks 
to  Henderson  street,  a  dtetance  of  5^  miles. 

The  amount  collected  from  other  railroads, 
should  any  elect  to  come  In  on  equal  shares 
with  defendant  railroad,  is  to  be  deposited 
under  the  terms  of  Ordinance  1615,  N.  C.  S., 
betoK  mentioned,  with  the  dty's  fiscal  agents, 
for  the  spedal  purpose  of  constructing  exten- 
Blons  of  belt  tracks  below  Henderson  street, 
as  part  of  the  public  twit  system.  While  the 
belt  system  is  to  be  under  the  management 
and  control  of  the  public  belt  authorities,  each 
railroad  company  using  the  tracks  is  to  con- 
tribute to  tbe  maintenance  of  the  tracks  on 
a  wheelage  basis. 

The  ordinance  further  provides  that  the 
defendant  company  and  all  contributing  rail- 
roads using  the  belt  line  shall  have  the  right 
to  operate  their  own  locomotives,  cars,  and 
equipments  over  the  public  belt,  under  the 
control  of  the  public  belt  authorities;  and, 
further,  this  ordinance  provides  that  all  rail- 
roads using  the  tracks  shall  belt  all  cars  to 
and  from  their  lines  over  all  spurs  and  switch 
tracks  forming  part  of  the  public  belt  tracks, 
free  of  all  costs,  and  that  unless  otherwise 
ordered  by  the  public  belt  authorities,  or  un- 
til the  dty  will  operate  Its  own  equipment 
over  a  complete  belt  system,  the  New  Orleans 
&  San  Francisco  Company  agrees  to  bdt  cars 
belonging  to  connecting  railroads  or  individ- 
uals over  the  belt  line,  switches,  spurs,  and 
sidings,  at  a  price  not  exceeding  $2  a  car,  pro- 
vided ttiat  it  shall  not  be  obliged  to  belt  cars 
for  any  railroad  which  may  hereafter  enter 
the  dty,  unless  such  railroad  shall  become  a 
contributor  to  the  belt  railroad  conBtnKtion 
fund. 

tu  another  subdivision  of  the  ordinance  It 
is  said  that  all  controversies  between  any 
company  to  which  the  dty  may  grant  the  use 
of  these  tracks  and  the  defendant,  relative  to 
the  use  of  the  tracks  and  appurtenances,  or 
as  to  the  cost  of  construction  or  maintenance, 
or  In  regard  to  the  rules  and  regulations  rela- 
tive to  the  movement  and  handling  of  cars, 
trains,  and  traffic  thereon,  shall  be  submitted 
to  the  arbitration  of  three  disinterested  per- 
sons, one  to  be  selected  by  defendant,  the  sec- 
ond by  the  dty,  or  her  public  belt  officials,  or 
by  any  other  company  in  Inters};,  and  tha 
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tblrd  by  the  two  thtu  cbosen;  and  fb»  dedakm 
at  this  trfbnnal,  or  any  two  of  tbem,  ihall 
havf  tbe  ^ftct  of  an  amicable  composltitm. 

PlalntlfTa  complaint  Is,  with  reference  to  the 
ordinance  In  question,  that  there  Is  not  a  line 
Id  the  ordinance  pladng  any  time  limit  upon 
tbe  right  granted  to  defendant  to  operate  Its 
trains,  cars,  and  traffic  over  the  public  belt 
tracks  and  pvbUc  reaerratlon  betwe«Q  the  up- 
per limits  of  the  city  to  Penlston  street,  and 
that,  furthCTUore,  the  defendant  Is  to  hare 
during  Its  charter  life  the  right  to  me  the  belt 
tracks  and  reserratlcHli  In  question,  to  which 
the  dty  should  hare  absolute  title,  and  which 
tike  dty  should,  In  the  noir  future,  use  as  Its 
own.  In  operating  Its  belt  road  for  its  own 
latlroad  purposes. 

Another  objection  of  plalntttf  Is  that  the 
board  of  commlsalonerB  of  the  port  of  New 
Orleans  has  ejcclnslTe  jurisdiction  over  Qie 
public  landlnffB  of  the  city  of  New  Orleans^ 
and  the  dty  cannot  be  bound  ttj  contract  to 
obtain  Arom  that  board  for  any  railroad  com- 
pany a  right  of  way  through  any  part  oC  tta 
pubUe  landings. 

,  Again,  that  the  dty  conndl  cannot  allenata 
the  powa  Tested  by  section  16  of  tbe  C^iarter, 
as  amended  by  Act  Na  181,  p.  237,  of  1902, 
to  construct,  maintain,  and  operate  belt  rail- 
coads  and  other  public  utllttles,  and  to  compd 
all  lines  of  railway  and  tramway  la  any  one 
street  to  ran  on  one  and  tbe  same  track,  and 
that  the  power  Is  vested  in  the  dtr  by  section 
87  of  the  dty  charter  (Acts  1896,  p.  72,  No.  45), 
not  to  grant,  but  to  sell,  the  privilege  of  ccm- 
structtaiff  and  operating  a  belt  railroad,  to 
whomsoerer  will  offer  the  highest  percentage 
of  gross  annual  receipts,  but  that  it  is  with- 
out authority  to  make  grants  with  a  free 
hand. 

PUdntlff  urges  Uiat  under  Ordinance  1610 
tbe  grantee  shall  be  foil  partner  with  the 
public  in  tbe  use  of  tbe  pnblic  tracks  and  res- 
ervations, and  that  the  ordinance  also  under- 
takes to  limit  tbe  right  of  the  dty  to  make 
temporary  grants  of  the  use  of  the  tracks, 
by  requiring  that  the  city  shall  not  grant  to 
other  rallroada  any  right  to  use  the  public 
tracks  and  reservations  without  exacting  from 
each  road  tbe  totol  costs  of  the  tracks  to  be 
built  by  the  grantee  on  the  public  reserva- 
tion from  the  park  line  to  Penlston  street, 
and  along  the  river  front  from  Penlston  street 
to  Henderson  street. 

Defendant  earnestly  takes  Issue  with  [dain- 
tiff  in  this  matter,  and  denies  that  it  Is  as 
plaintiff  contends,  and  avers  tbe  ordinance,  as 
Interpreted  by  it,  covers  a  right  of  way  over 
the  whole  belt,  present  and  future,  for  which 
right  It  was  to  pay  tbe  cost  of  building  a 
stated  number  of  miles  of  double  tracks,  and 
for  which  right  every  other  railroad  was  to 
pay  the  same  sum,  and  to  have  Identically 
the  same  privileges,  and  adds  that  the  de- 
fendant, who  is  tbe  only  party  in  Interest,  is 
forcibly  and  Judicially  bound  by  that  position. 
Furthermore,  defendaut.  in  answer  to  plaln- 
tUt's  contention,  urges  that  the  ordinance  had 


no  view  of  weaketdng  or  Impairing  Cba  poUee 
power  of  ttie  dtjr. 

Amcmg  ofiwF  objections;  idalntflt  qaestloni 
the  valldlly  of  the  grant  made  to  dcfCTflant 
of  depot  grounds  on  Basin  street,  and  of  rl|^ 
of  way  for  BKiroacbea  ther^. 

Another  issoe  between  plaintiff  and  defend- 
ant grows  out  of  the  right  vel  mm  of  tbe  dty 
to  anthortee  the  lowKlng  of  fb»  trestle  over 
the  New  Canal  and  Shell  Boad  to  grade;  L 
e.,  to  bridge  tbB.  canal  If  It  does  not  obstmct 
navigation. 

Opinion. 

Whether  the  use  taitended  to  be  mads  of  tbe 
grant  is  to  be  public  or  iHiTate,  presents  the 
first  issue  to  which  our  attention  la  attracted 
for  decision. 

Bailroads  have  come  to  be  oonaUered  as 
pnbUc  enterinlses  to  which  the  pnblic  la  con- 
cerned. They  are  always  considered  as  quasi 
public  coiporatlona,  subject  to  the  mien  and 
regulations  imposed  by  the  state.  Tbe  de- 
fendant corporation,  as  relates  to  ftandriae 
and  privilege.  Is  entitled  to  the  same  right 
as  any  other  railroad  axpcvatlOL 

We  have  not  found  wherdn  defiendanf s 
right  of  way  Is  prlnte.  while  others  are  pob- 
lic. 

The  ordinance  (181S)  granting  tin  right  of 
way,  eo  nomine,  innvldes  that  tlie  title  shall 
remato  to  the  dty  -of  New  (Means  for  tiw 
public,  and  that  after  a  reasonable  time  ttie 
dty  shall  have  control  and  management  of 
the  belt  fbr  the  jpublio. 

Having  atrived  at  the  condnsioa  that  ttie 
d^endant  company  Is  a  qnaai  public  ootpora- 
tlon,  we  pass  to  a  con^deratlon  of  the  ob- 
jection urged  by  plaintiff  that  tbe  defendant 
railroad  does  not  possess  tlie  means  to  carry 
out  the  gigantic  i^an  It  holds  out  as  an  in- 
ducement. 

In  answer,  we  can  only  say  that  the  de- 
fendant corporation  la  one  of  the  chartered 
InstltutloDB  of  the  state.  It  has  heretofore 
been  consldo^  and  treated  as  one  of  the 
railroad  corporations  here.  It  Is  not  fw  na, 
without  further  evidence,  to  dedde  that  tt 
cannot  carry  out  ito  obligations. 

A  little  time  wUI  decide  tbe  question. 

It  will  be  time  enough  to  call  off  every- 
thing, should  the  company  tail  to  carry  ovt 
ito  obligations.  Let  us  not  antidpate.  or  be 
too  ready  to  predict  failure.  All  railroad 
corporations  organised  vrlthin  tbe  law  are 
on  an  eqnal  footing. 

Going  further  Into  particulars  of  the  cause, 
we  find  that  plaintiff  urges  that  defendant 
proposes  to  retain  joint  control  with  the  dty 
of  the  public  belt,  and  that,  for  that  reason. 
Ordinance  161&  Is  illegal.  Phdntlff  evident- 
ly apprehends  that  this  Joint  control  of  tbe 
belt  will  divest  the  dty  of  the  control  anA 
management  which  it  should  have  <tf  a  grsAt 
public  belt 

To  some  extent  It  may  be  that  the  posi- 
tion finds  some  support  among  the  many 
conditkms  covezed  by  the  ordlnauee  ln|qne*- 
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tion.  Bnt  a  close  InTeBtlgatlon  of  the  re- 
^wctlve  rfghte  of  tbe  partleB  bae  not  resulted 
In  convlnclDs  ne  tbat  there  Is  en7  great  dan- 
go-  to  ttie  city's  Interest 

Bailway  affairs  are  to  be  In  the  hands  of 
railway  officials;  gOTemmental  affairs.  In 
thoae  <a  tbe  munldpall^.  In  this  point  ot 
Tlew.  there  wUl  be  no  Joint  control. 

AignendOk  It  la  urged  by  plaintiff  that  the 
ordinance  (161S)  contains  condlti<His  whteh 
afflnn  the  city's  right  of  ownosh^  of  the 
Mt  road;  that  others  native  fbe  right  of 
any  ownership  In  the  city;  that  Uiere  Is 
objectionable  InconslsteDCT  In  the  terms  ot 
tbe  ordinance. 

HATlng  examined  the  ordinance  attentive- 
ly, we  bare  not  found  that,  under  prop» 
Interpretation  ta  ■  the  grant  to  defendant 
there  are  condlttonB  which  will  prevent  the 
dty  fkom  enjoying  tbe  right  of  ownarshlp 
1^  retains  over  the  tra^  In  qnesthnk;  nor 
bare  we  found  the  damaging  inconriatendes 
charged,  as  relates  to  conditions  laid  down 
in  the  ordinance. 

The  argument  for  plaintiff,  farther.  Is  that 
not  only  tbe  city  will  be  liampered  In  Iwr 
ownenAI^  of  tlds  property,  bnt  that  die  per- 
petually parte  with  a  right  irith  which  she 
should  not  part 

StUl.  we  tee,  by  tibe  terms  of  ttn  ordinance, 
that  tbe  dty  retains  the  right  abaohitdy, 
of  granting  to  other  railroads  tbe  ose  of  the 
tmckSL  Bbe  retains  tbe  right  to  opoate  a 
pnbUc  belt  road  in  the  Interest  of  the  public. 

As  r^tea  to  this  perpetual  grant  urged 
1^  I^atntur;  we  can  only  si^,  further,  that 
it  can  only  be  perpetual  to  tbe  extent  that 
tbe  defendant  company  will  comply  yrtOi  Its 
obllgatfona;  wUch  ^1  be  onerous  enough, 
wtthont  seeking  to  ezerdse  right  of  ovnor- 
sblp  and  Interference  to  which  It  will  not 
be  entitled. 

It  cannot  be  permitted  to  misuae  a  grant 
or  to  run  tta  mads  without  regard  to  the  pub* 
Uc 

There  is  no  reason  to  Infer  that  it  will  be 
permitted  to  mn.  like  the  brook,  tcvwer, 
without  the  least  r^iard  to  eondltirai. 

SUpnlatioQB  and  condltkuw  cannot  he  dis- 
regarded by  ^her  party,  and  this,  it  seems 
to  us,  will  obtsln  doBlred  protection  at  all 
times,  and  divests  "perpetnity"  of  the  odium 
it  glTOB  rise  to,  wbffli  the  rlgbt  Is  unoon- 
tndled  and  uncontrollable  by  no  one  save  the 
grantee  of  the  nee. 

Among  other  condltionB  of  ownership,  the 
arbitration  dauee  of  the  ordinance  Is  re- 
ferred to  by  plaintiff  with  great  force. 

We  understand  that  defendant  company, 
as  well  as  the  dty  of  Kew  Orleans,  can  call 
for  fbe  Bppointment  of  arbitrators  to  settle 
controverates  regarding  the  use  of  the  tracks 
and  appurtenances,  or  as  relates  to  costs  of 
mafntraiance  and  constmction,  and  regarding 
other  difference*  which  may  arise. 

We  take  it  that  theae  arbitrators  are  to 
flnd  tbe  tects,  and  detomlne  controvCTsles 
relating  exclnslTely  to  facts,  and  none  other. 


We  htdd,  with  reference  to  facts  and  law, 
that  none  at  the  parties  are  bound  to  an  ex- 
tent that  disables  them  from  having  recourse 
to  the  courts.  We  do  not  think  a  municipali- 
ty can  Mnd  itself  to  submit  oontroversleB  to 
arbitration,  and  renounce  all  right  to  have 
them  reviewed,  however  unjust  or  wrong 
tb»y  maj  be.  To  the  extent  before  ^ted, 
we  sre  wlUlng  to  go^  bnt  no  forther. 

The  only  pmpose  In  matter  of  appoint- 
ment  of  arbitrators  by  any  two  of  the  par- 
ties in  Interest  tibat  may  disagree,  ve  fake 
it  is  to  facilitate  traffic  in  the  Interest  of  all 
concerned. 

Another  ot  the  conditions  conqrlalned  of 
irialnUff.  as  interfering  with  the  dty's 
control  Is  that  which  requires  other  compa- 
nies deMring  to  use  the  belt  to  pay  an 
amount  equal  to  the  sum  expended  by  tiie 
defwdant,  and  to  be  expended,  in  extending 
and  improving  the  belt  track. 

KtoceBBarlly,  d^endant  vlU  keep  up  Ite 
tracks.  Another  company  coming  in  for 
Joint  use  shall  recdve  as  much  consideration 
as  the  defendant  receives.  The  amount 
paid  hy  the  new  company  on  the  complete 
belt  will  be  extended  in  attending  the  line 
of  bdt,  ttt  the  use  of  which  It  will  have  equal 
Interest  with  the  other  companies.  They 
will  be  on  an  equal  footing,  and  each  Is  to 
have  similar  privU^es,  and  subject  to  the 
same  authority. 

The  companies  coming  in  as  users,  after 
the  defendant  win  not  have  to  pay  a  larger 
amount  than  defendant  nils  fnnd  is  to  be 
e]q>ended  in  the  Interest  of  all  conoemed— 
for  railroad  b^  and  in  puhlie' interest 

The  expenses  tO.  the  belt  road  to  be  otm- 
stmcted  by  the  defendant  railroad,  it  is  pro- 
vided, should  not  be  exoesdve.  Tboe  Is  a 
cbeck  to  extravagant  expenditure  through 
the  railroad  bdt  conimlnlon,  of  which  the 
mayor  of  the  dty  is  tiie  chairman. 

Another  railroad  admitted  to  the  use  OF  the 
complete  belt,  on  tbe  same  footing  as  defend- 
ant win  have  to  pay  an  amount  equal  to  tbat 
found  by  this  belt  commission  to  have  been 
pn^wrly  eipeaSeH  by  the  defendant 

In  tUs  we  find  nothing  arbitrary  or  un- 
just after  alL  It  becomes  a  Joint  vraitore, 
to  which  all  contribute  equally,  and  which 
all  are  to  oijoy  <m  equal  terms. 

But  plaintiff  takes  the  broad  ground  that 
tte  is  absolutely  wlttiout  ris^t  to  grant' 
the  right  of  way.  This  is  more  far-reach- 
ing than  the  other  grounds  urged  by  plaintiff. 

This  position  to  based  npcm  the  dedication 
to  public  use  tar  a  ben,  made  by  the  dty, 
under  conditions  set  forth  In  toe  ordinances, 
of  the  right  of  way  on  the  river  front  This 
view,  we  think,  as  relates  to  the  parUcnlar 
tracks  at  or  near  Audubon  Park,  Is  fully  an- 
swered by  the  decUon  of  this  court  to  City 
of  New  Orleans  v.  Stelnhardt  B2  La.  Ann. 
1048.  27  South.  BSA 

Tbe  dty  has  It  to  her  power  to  diange 
the  mrans  of  opezattng  a  railway,  in  case  of 
necessity,  to  matter  of  a  dedlcatU«k^  Jt  be  i 
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deemed  to  paUIc  Intereet  to  make  ft  change. 
Oanal  &  0.  B.  Oo.  t.  B.  Go.,  41  La.  Ann.  485, 
10  South.  888. 

Here  It  seems  that  the  <Atj  is  not  in  a 
financial  condition  to  expend  the  la^ 
amount  required  tea  a  belt.  She  has  adopt- 
ed a  method  of  belting  which  Is  to  fall  under 
her  control.  If  she  cbocwes,  after  a  short  time, 
b7  adoptii^  methods  which  will  secure  the 
needed  Improvement  and  service. 

The  question  raised  by  plaintiff  against  a 
right  of  way  to  railroads  operated  beyond 
the  dty  has  been  considered  and  decided  by 
this  court  In  East  La.  B.  Co.  t.  New  Orleans, 
46  La.  Ann.  526,  15  South.  1B7,  In  which  It 
was  held  spedfically  that  the  city  has  the 
power  to  grant  a  right  of  way  in  snch  a  caae. 

The  Tfew  clearly  ^pressed  In  this  last- 
cited  case  met  wlQi  favorable  consideration 
In  New  Orleans  &  Lake  Ballroad  Ccnnpany  T. 
Watklns,  4S  La.  Ann.  16C0,  21  South.  190. 

The  dedslons  must  have  been  well  known 
to  those  who  Interest  themselres  in  Indus- 
trial movements.  They  must  also  have  been 
known  to  the  members  of  the  Leglshitnre. 
It  was  a  matter  of  mmnait,  not  to  be  lightly 
dealt  with.  It  Is  fair  to  presume  if  the 
views  apresaed  In  these  dedslons  liad  not 
met  with  the  approval  of  tba  Legislature, 
that  it  would  have  expressed  its  disapproval 
In  a  statute  of  no  uncertain  meaning.  But, 
on  the  contrary,  the  statute  adopted  after  the 
dedslons  above  dted  had  been  rendered  evi- 
dently had  rtference  to  the  prior  ruling  of 
the  court,  and,  to  a  great  extent,  effect  was 
given  to  the  Interpretatlona  of  these  dedslons 
by  the  language  of  the  statute.  See  Act  Na 
131,  p.  227,  <tf  1902. 

The  authority  of  the  dty  to  grant  rights 
of  way,  reasonably,  recdved  direct  sanction 
by  the  terms  of  this  jnst-dted  act  We  have 
scanned  this  statute,  and  did  not  find  an  ex- 
pression which  could  be  construed  u  deny- 
ing to  the  dty  the  power  of  local  legislation 
in  matter  of  a  public  belt 

But  it  Is  said  by  plalntUf,  regarding  this 
act  that.  If  It  undertakes  to  grant  the  conn- 
dl  the  right  to  give  avray  to  railroads,  it 
vitiates  article  58  of  the  OonstitntUm,  which 
prohlblte  such  gifts. 

To  arrive  at  the  conduslon  suggested  by 
the  argument  of  plaintiff,  we  have  to  take 
the  agreement  arrived  at  by  the  council  with 
defendant  corporation  as  one  covering  a  gift 
or  grant,  pure  and  simple. 

That  1b  not  our  view.  The  dty  needs  a 
public  belt  To  obtain  snch  a  belt,  she  en- 
tered Into  ft  ooQtrad  with  defendant,  where* 
by  not  one  road,  bnt  a  number  ot  roads, 
may  be  admitted  on  this  belt  on  equal  terms, 
in  the  public  Interest  These  railroads  may 
find  it  to  their  advantage  to  use  tbeso  bdts. 
There  Is  nothing  about  the  use  In  the  nature 

Offtglft 

It  is,  on  the  contrary,  a  contract  in  which 
the  finds  It  to  her  interest  to  permit  de* 
.fendant  to  use  certain  tracks  and  grounds; 


and  defendant;  on  tte  other  hand,  finds  tt  to 
its  interest  to  furnish  additional  and  mncta- 
needed  means  ot  transportation  to  and  frxnn 
the  dty.  But  plaintiff  specially  pdnte  to  the 
law  which  reqnlrea  advertisement  of  grants 
of  use  for  sale. 

To  invite  cranpetltlon  of  railways  would  be 
d<dng  a  usdess  thli^;.  These  ships  of  flie 
plain  act  separatdy  and  successlvdy,  at  long 
intervals.  They  seldom  present  themselves 
ftt  the  same  time  tor  similar  privll^e  and 
right  of  way,  as  to  bid  fW  the  same  rt^^ 
The  most  that  can  be  done  Is  to  tranuct 
Willi  the  first  on  the  best  terms  possible,  and 
see  that  otiiers  can  be  admitted  with  equal 
rights  and  on  the  same  ^nuL  This  ttie  law 
sanctions. 

nalntlff's  contmtlim,  jnest  In  ordo-,  Is  that 
part  of  the  territory  on  tiie  riv^  front  over 
which  dtfendant's  grant  la^  is  exclusively 
wlttiin  the  control  of  the  board  of  commis- 
sioners of  the  port  at  New  Orieans,  and  that 
the  <Aty  was  wttbont  authority  to  grant  the 
right  it  undertook  to  grant  to  defendant 

The  dty,  in  the  ordinance,  gninte  ft  legal 
right  of  way.  We  do  not  think  there  is 
enough  in  this  objection  to  Justify  us  in  an- 
nulling ttie  ordinance. 

The  dty  has  not  bound  itself  hard  and 
fast;  tor  a  steted  cmstderatlon,  to  fumiBh 
flds  rl^t  of  way.  She  transferred  tiie  ^fat 
she  was  anttioriBed  to  traiufw;  that  ia,  the 
rig^t  she  owns  and  controls.  If  she  did  not 
have  the  authority,  Ae  did  iu>t  transfw  the 
right  As  betweui  die  dty  and  d^ndant 
she  la  bound,  in  good  faith,  to  carry  out  tiie 
terms  ot  the  ordinance 

We  leave  the  qnestkm  relating  to  traite 
along  the  liva  front  to  take  op  fOT  con- 
sldemtlon  the  claim  whldi  defendant  sets 
up  to  the  use  of  the  grounds  on  Basin  street 
Ictadlng  to  and  fronting  Canal  street— an  im- 
portant Issue  ot  the  case.  Tben  was  an  opm 
space,  knovm  years  ago  as  the  **CommonB," 
or  cipen  lowlands,  lying  In  the  rear  ot  Bam* 
part  street  and  extnidlng  to  Claibome  street 
The  title  Is  traced  bade  to  the  United  States 
governmrat  The  TTnited  States  govemmest 
acquired  it  by  the  treaty  of  cession  made  by 
France.  Afterward  the  space  occupied  by 
Basin  street  -was  donated  the  United 
States  government  to  the  dty  of  New  Orieans, 
less  a  strip  of  land  reserved  by  the  general 
government  for  the  New  Orleans  Navigation 
Company. 

An  andent  plan  shows  tint  tt  -was  laid, 
out  as  the  '*Bne  et  PnHnenade  de  Ba^,** 
corresponding  with  the  "Rue  et  Promenade 
de  Oanal,"  CEZtendlng  at  right  angle  to  Canal 
street  Prior  to  1888  an  attempt  was  made 
to  open  a  canal  through  it  as  Intended  by 
the  grant  of  the  general  government  from 
the  Old  Badn  to  Canal  street  ftnd  Canal 
street  to  the  river. 

This  digging  up  ot  ti  canal  was  prevented 
by  the  dtlsens,  who  feared  that  the  throwbig 
iqt  of  BO  much  earth,  and  leading  the  water 
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from  file  river  to  the  Ca  rondel  et  Oanal, 
would  endanger  public  health.  The  canal 
pi«dect  to  the  Mlaalsdppi  waa  abandoned.  . 

We  are  Infwmed  by  the  decision  dted 
Infra  that  anbaeqnenflr  d-  in  1842)  all 
the  rights  of  the  New  Orleans  Navigation 
Cinnpany  reserved  to  this  space,  as  donated 
by  the  general  govemment,  before  referred 
to.  were  seised  and  adjudicated  to  Ihe  city. 

Fran  that  time  It  has  been  consldned  as 
dedicated  to  pnbllc  xtm.  Hem  the  less  this 
coart  decided  ttiat,  wltti  reference  to  the^e 
very  gronnds,  the  dty  has  a  snperrlslon  and 
control.  TUton  t.  B.  Co.,  85  La.  Ann.  1068. 

The  court  In  this  case  said  that  there  can 
be  no  donbt  that  from  the  beginning  the 
whole  of  tiie  space  was  dedicated  to  pnbUc 
08^  and  yet  held,  as  relates  to  this  p^oserty, 
that  tbe  dty  can  concede  the  right  of  way 
through  her  streets,  pnbllc  places,  and  othtt 
property— of  coarse,  for  a  consideration. 

The  use  of  tiie  neutral  ground  <m  this  stie^ 
has  never  been  free  and  open  as  promenade 
grounds.  A  rallroaa  at  this  time  baa  its  bed 
along  the  Un^  and  there  is  a  small,  ancient 
bouse— rather,  eablUrHit  the  head  of  the  street, 
sdggestiTe  of  the  remote  past 

A  nnmber  of  dedtfons  of  this  coort  have 
recognised  fh»  dty*s  right  to  grant  rights  of 
way  arer  pnUle  places  to  laUroads  Cor  a  con- 
sideration. 

In  addition,  in.  1902,  Act  No.  181,  pu  227.  of 
the  legldatlTe  session,  enacted  fliat  tha  dty 
should  have  the  power  to  make  disposition 
of  ixapertf  no  tonger  necessary  fa:  public 
use.  The  power  clothing  the  dty  authorities 
with  dlseretiDn  will  not  be  intwfered  with 
mleas  some  abnae  Is  evidoit 

Tbe  property  owners  along  the  street  have 
not  eomplalned.  The  complaint  la  particularly 
against  the  wdUnance,  attacked  oi  tbe  graond 
ttiat  the  dty  Is  without  right  to  authorise  tbe 
nae  of  a  pnUlc  iplaoe  for  a  paasoiger  railroad 
statkm.  The  station  is  sought  to  be  dffler- 
enced  from  the  railroad  Itself.  A  passenger 
station  is  as  important  as  a  railroad.  In  rail- 
road enterprises.  We  think  of  do  good  reason 
in  this  instance  leading  to  the  conclusion 
which  admits  tt»  right  to  ran  a  railroad  on 
the  neutral  ground,  and  denlea  tt  to  a  passen- 
ger station  at  the  end  of  Htm  street,  as  here 
pn^toeed. 

The  Question  of  railroad  passenger  8tatl(His 
is  always  considered  in  tbe  same  connection 
with  railroads,  and  snch  stations  are  sanction- 
ed, unless  they  become  a  nuisance  or  cauae 
damage.  Neltim  ^lears  in  this  case.  On 
the  contrary.  It  is  agreed  that  a  large,  com- 
modious depM  shall  be  built  In  place  of  the 
small  honse  before  referred  to^  at  a  cost  not 
less  than  9160,000. 

We  come  to  the  bridge  question  over  the 
New  Basin  Oanal.  An  examination  toto  tiie 
powers  of  the  canal  board  has  not  resulted  In 
conrlncing  us  that  tbe  dty  la  without  poww 
to  authorise  a  railroad  to  pass  orw  this  canaL 
-We  hare  not  found  tbat  tbls  board  has  In  its 
power  to  forestall  the  city  in  mattor  of  any 
bridge  ahe  may  deem  proper  to  aathorlse. 


But  be  this  ss  it  may.  as  between  plaintiff 
and  defendant,  it  does  not  appear  to  ns  that 
the  dty  has  exceeded  Ito  authority  In  granting 
to  defendant  tlie  nae  of  a  bridge  orer  this 
badn. 

Tbe  dty  has  no  guaranty  tliat  tbe  defend- 
ant win  ever  perform  tbe  work,  is  another 
position  of  plain  tiff. 

The  grant  was  made  on  condition  that  the 
wortt  would  be  done  before  July,  1904.  We 
bare  no  reason  to  hold  tbat  an  att^iit  will 
be  made  to  fasten  an  incomlvance  on  the 
dty.  which  no  authority  will  be  able  to  shake 
off.  . 

The  ordinance  expressly  looks  to  the  per- 
formance of  the  whole  work,  from  end  to  end. 
Hie  testimony  cortalnly  binds  defendant  to 
extend  its  lines,  wiCbln  the  time  mentioned, 
to  distant  places,  and  to  make  it  part  of  the 
system  of  the  railroad  repeatedly  mentioned 
In  argtmient  and  in  testinKmy.  It  Is,  as  we 
take  it,  to  be  a  continuoua  and  Interstate  road, 
and  a  railway  to  facilitate  relations  and  mul- 
tiply exchanges  between  places.  We  have 
found  no  ground  for  Infenlng  that  the  gran- 
tees will  do  less  than  they  held  ont  when  they 
obtained  Qie  grant  Our  oonduslons  are  based 
on  the  ground  that  this  is  to  be  a  permanent 
road,  in  public  interest 

The  time,  in  matter  of  completing  the  whole 
wwk,  Is  an  abstdnte  eondition. 

It  Is  from  that  point  of  view  ttiat  tin  ordl- 
nsnce  has  a  binding  fwce.  The  theory  of  our 
dedslott  rests  entirely  upon  the  ownership 
which  we  think  remains  In  the  dty.  and  the 
fact  that  the  Inq^rorementi  axe  to  be  In  pob- 
lic  nee,  ss  before  mentioned.  It  does  not  for 
an  Instsnt  occur  to  as  that  the  dty,  under 
tbla  ordinance^  is  ever  at  aiky  time  to  oeeapy 
a  secondary  position.  She  owns  and  ahe  is  to 
direct  and  control  In  a  shot  time. 

Betomlng  for  a  momrat  to  consider  spe- 
elally  the  objection  of  plaintiff,  urged  on  the 
ground  that  under  tbe  ordinance  all  railroads 
— «rai  the  railroad  by  whidi  tiie  2^  mUes  of 
public  tracks  was  bnOt,  ssd  iriilch  how  be- 
hmgs  to  tiie  dty.  as  part  of  tbe  brit  ^stem- 
are  to  be  debarred  from  using  any  part  of 
the  tracks  from  the  upper  parish  line  to  Hen- 
derson street,  unless  tbey  can  pay  about  |880,- . 
000  for  the  privilege. 

Defendanfa  couuel  takes  issue  wttb  plaln- 
tifl  on  this  point  and  says  Uiat  the  Intention 
waa  not  restricted,  as  plaintiff'  contends. 

We  acc^  defendant's  interpretation  as  en- 
tirely correct  There  must  be  no  dead  stop  in 
the  interest  of  any  on&  The  use  la  open  to 
all  from  tbe  ni^wr  parish  line  to  Heidenun 
street,  on  tbe  trams  wtaidi  tbe  dty  slone  has 
the  aufborlty  to  detcnnlne  and  regulate.  Frtm 
tiiat  pdnt  of  Tlev,  plaintUTa  objection  must 
falL 

With  reference  to  the  police  power— another 
Issue  of  tbe  case— we  win  dispose  of  the  ques- 
tion with  the  statement  that  the  dty  did  not 
part  wltti  Ite  police  power;  that  1^  tiut  police 
pow«  ot  which  it  is  not  within  the  antlKHlty 
of  a  munldpality  to  divest  ItaeU.  ^  i 

With  reference  to  bdtlhtt{cat»r-&oo£^Og  LC 
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me  wbldi  antoa  Intv  Ilia  case— the  dty  luu 
not  OtTested  heneU  of  All  authwltj.  Tbe  de- 
fendant agreei  to  belt  care,  not  on  itt  own 
tnmi^  and  aa  It  fancies,  nor  forenr.  Tbe 
limit  la  fixed  by  the  words  of  the  ordlnanoe 
rdfttlns  to  belting. 

The  contention  Is  presented  that  the  ordt* 
nance  can  be  of  no  effect  without  tbe  mayw'a 
algnatnre,  which  he  dedtaiea  to  attach  to  the 
ordinance. 

We  ttdnk  that  a  grant  carried  one  the 
mayor's  veto  becomes  complete,  if  passed  hj 
the  required  nnmber  of  votee. 

This  Is  always  the  effect  of  a  two-third 
vote  In  leglalBttTe  assemblla.  We  have  been 
famished  with  no  law  and  no  decisions  re- 
qnlrlng  his  8^;natnre  when,  ai  In  this  case, 
be  decUnea  to  sign. 

On  appeal,  the  ftuthority  of  plaintiff  to  brhig 
tUs  salt  was  not  qneatloned.  We  think  It  mm 
proper  for  the  mayor  to  bring  the  Issnea  be- 
fore the  court  for  declslon-^ndeed.  It  was  his 
doty,  aa  he  entertained  doubts  regarding  its 
legality. 

We  deem  tt  proper  to  say  hoe^  before  dos- 
ing, fbat  the  managemoit  must  go  to  those 
directly  In  charge,  to  the  extent  of  tbdr  re- 
specttve  Interests.  They  must  face  the  facts 
—overcome  obstacles.  In  order  that  this  bdt 
may  be  snccessfd,  tiiey  shonld  not  be  idaced 
In  a  position  to  bare  to  deal  with  enter^lse 
at  senmdhand  and  thnni^  tiie  perceptlonB  of 
oflMs,  as  relates  to  actiTe  managonait  Ooa- 
fldenoe  must  go  somewhere  aobject,  howerw, 
to  reasonable  chedu  or  restralnta,  In  uder 
that  snperlOT  authority  may  bare  It  in  Its 
power  to  i^erent  abuse  and  wrong. 

To  be  soceessful  and  sattefacttnr.  there 
■Imnld  tw  honor  psrvadlng  the  enterprise,  and 
a  disposition  to  fair  dealings  on  tbe  tme  band, 
and  jastice  and  equity  on  tbe  part  of  tlie  mof 
nldpality  on  the  other.  With  these,  tbe  ordl< 
nance  Is  ample.  Without  tbon,  any  <»dlnattce 
would  meet  with  some  tronble  In  its  enforce- 
ment Under  any  drcumstances  hen,  there 
are  conditions  that  cannot  be  disregarded. 

It  is  clearly  expressed  that  all  railroads  ps^ 
ii^  tlie  same  as  defendant— not  more,  not  less 
—must  be  admitted  on  equal  terms  with  de- 
fendant, and,  furthenncn«,  to  the  city  remains 
tbe  power  to  enforce  justice  to  herself,  as  well 
as  to  all  otber  Interests  concerned. 

From  the  point  of  view  before  eacpressed, 
and  with  tbe  limitations  stated,  we  have  de- 
dded  to  efflrm  the  Judgment 

Tbe  law  and  the  oTldence  ore  wltb  defends 
ant  and  for  that  reason  the  Judgment  Is 
affirmed. 

MCHOUA  a  I.,  and  BLAJVCHARDk  J„ 
dissent 

On  Application  for  Rehearing 

(June  26,  1903.) 

BBBAUX.  J.  After  having  obtained  tile 
court's  consent  counsel  for  the  Shreveport 
A -Bed  Biver  Valley  Railroad  Company  filed 
a  brief  as  amM  cntlie  on  behalf  of  that  road» 


to  which  brief  we  hSTo  gtvea  eartfol  eon- 
sideratlon. 

The  extent  <rf  the  coonclTa  anthoxlty  enr 
the  belt  road  from  the  nppw  line  of  tiis 
dty,  when  completed  to  Henderson  street 
gives  rise  to  tbe  questltm  involved. 

This  Is  not;  with  ns,  a  new  point  of  em- 
trorersy.  It  has  been  argued  at  the  bar  and 
dlscossed  by  tbe  court,  and  the  eonetnsloD 
was  arrived  at  origtnalty  that  the  ordinance 
(161S)  has  application  to  a  road  to  donet 
street,  and  not  to  a  road  to  Henderson  street 

The  following  are  our  reasons  ftv  thus 
concluding: 

The  ordinance  provides,  as  relates  to  the 
road  to  Clouet  street  "Blvery  other  company 
which  shall  contribute  as  aforesaid  to  tiw 
completion  of  ttie  belt  system,  shall  have 
tbe  right  to  use  the  said  completed  belt" 
Subdivision  of  paragraph  10  of  section 
S  of  tile  ordinance. 

This  ref«!s,  evidently,  to  all  paragraphs  of 
the  ordinance,  and  reads  Into  each  para- 
graph, **the  road  to  Olonet  street**  ss  the 
objective  point  after  lea-vlng  Hendersen 
street  southward,  and  payment  of  the  amoont 
In  question,  of  about  ¥8i3O,O00;  1>  not  a  con- 
dition of  tbe  grant  from  the  vjfpw  parish 
line  to  Henderson  street 

In  our  view,  the  other  words  of  the  oidl- 
nance  do  not  restrict  tbe  mesnlng  of  tiw 
ordinance  ss  before  CTj^essed.  Section  S  of 
the  ordinance  prorldes  **aiat  said  cmnpaiv 
shall  eonstmct  •  '  •  •  the  double  tracfk 
as  now  iffojected  from  tiw  ends  of  the  rails 
In  the  npper  side  of  Andutxm  Park  to  Ben- 
derscm  street  with  all  necessary  and  eon- 
Tenlmt  cross-overs,  swlteb^  and  spnr 
tmeks.** 

This  sorely  does  not  have  tbe  eOsct  of 
limiting'  or  restricting  tiie  use  of  tiie  tradi 
from  the  upper  line  of  the  eny  to  Render- 
sen  street  nor  does  It  prevent  other  grants 
1^  tile  dty  of  use  from  the  upper  line  tbe 
city  to  Henderson  street  The  ether  pan- 
graphs  of  tbe  ordinance  relate  to  the  right 
of  way,  to  tiie  title  of  tbe  beSt  road,  to  tbe 
management  of  the  belt  road,  but  do  not  re- 
fer to  tbe  belt  road  to  Hoiderson  street  as  a 
"completed  road,"  for  wbkfti  ether  roads 
mnst  pay  $380,000  for  the  use. 

This  is  the  construction  placed  npm  the 
ordinance  by  ns. 

During  oral  argument,  pnqkosttlens  were 
argued  from  that  point  of  view.  In  tiw 
Met,  admissions  were  directly  made.  Bbioe, 
the  defendants  have  scented  our  Inteipreta* 
tion.  They -have  submitted  a  writtm  ap- 
pearance to  tliat  effect  as  the  following 
shows: 

"Now  comes  the  New  Orleans  de  8an  Fron- 
ebco  Railroad  Company,  d^endant  and  ap- 
pellee herein,  and  Iwreby  Judicially  repudi- 
ates tbe  position  taken  by  the  plaintiff  to  ttie 
effect  that  under  paragraph  10  of  sectioo 
2  of  Ordinance  Na  161S.  N.  a  B.,  tbe  dty 
of  New  Orieans  has  detwrred  herself  from 
gssntiug  to.  any  other  rallrsad  '«^"yy  a 
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light  ot  way  orer  so  much  of  the  b^t  track* 
oa  the  river  front  as  ahe  may  choose^  except 
tqwa  the  condition  that  auch  railroad  com- 
pany ahould  pay  for  snch  right  an  amount 
eqnal  to  the  snm  expended  by  the  New  Or- 
leans ft  San  Franclaco  Ballroad  Oompany 
in  eonatmctlng  the  piece  of  track  from  the 
upper  Bide  of  Audnhon  Park  to  Oloaet  atreet, 
and  hereby  Judicially  admits  and  declares 
that  nnder  the  terms  of  said  ordinance  No. 
1615,  N.  a  &t  the  city  of  New  Orleans  has 
full  power  to  grant  to  any  railroad  company 
a  right  ot  way  ot»  tiie  belt  tracks  from 
the  tipper  dty  limits  to  Henderson  street. 
In  whole  or  in  part,  for  any  consideration 
or  condition  she  may  see  fit  to  impose.  And 
defendant  further  avaa  and  admlta  that  the 
written  Judicial  declaration  Is  made  tar  the 
pnrpose  of  SToldlng  and  combating  the  ap< 
plication  for  rehearing  In  this  canae,  and  the 
arollcatlon  of  the  ShreT^ort  ft  Red  River 
Valley  Ballroad  Company  to  have  the  decree 
of  the  lower  conrt  amended.  [Signed]  Far- 
rar,  Jonas  ft  Kmttschnltt,  Attys.  fbr  New 
Orieans  ft  San  Btandsco  Ballroad  Gompa- 
ny- 

Tlu  meaning  of  the  paragraph  does  not  in- 
dnde  a  part  of  the  conatmctlon  of  the  rail- 
mad,  tn  iwesence  at  the  fact  that  the  whole 
is  spedally  referred  to;  that  la,  the  com- 
pleted road.  There  Is  no  question  here  of 
the  whole  including  all  of  its  parts,  for  the 
reason  that  the  ordinance,  to  Henderson 
street  fnmi  the  north.  Is  an '  Ind^oident 
proposition. 

When  lha  work  win  reach  Gtouet  street, 
other  condltionB  will  arise  than  those  which 
will  arise  when  tiie  work  reaches  Hender- 
son street  To  Henderson  street,  the  ordi- 
nance does  not  require  the  payment  of  1380,- 
000  (or  abouQ  In  questloi.  To  Clouet  street, 
cr  work  contemplated  to  Olouet  street.  It 
does. 

QnesUims  regarding  a  future  belt  to  Olouet 
street  are  not  at  all  before  us.  We  were 
called  upon  to  detomlne  whether  payment 
co^d  be  required  from  other  roads  of  the 
amount  betbre  mentioned,  or  for  work  to 
Hniderson  street.  It  surc^  is  manifest 
this  time  that  we  have  found  no  good  reason 
to  hold  that  tiie  city  of  New  Orleans  is  bar- 
red by  Uie  ordinance  in  quMtlon  from  grant- 
ing by  ordinance  to  other  roads  than  the 
defendant  road  the  same  right  to  Bendersm 
street  as  that  granted  to  defendant  road  to 
Henderson  street 

The  amid  cnrlee  have,  on  behalf  of  thdr 
client,  the  Shrereport  ft  Bed  River  Valley 
BaDzDad  Company,  suggested  as  follows, 
quoting  from  their  brief: 

"The  roadbed  of  this  company  (ttie  Shreve- 
port  ft  Red  Blver  Valley  Ballroad  Compa- 
ny) being  entirely  wltbln  the  state  of  LonIs> 
iana,  if  It  Is  required  to  pay  the  sum  of  gSSO,- 
000,  or  an  amount  necessarily  expended  In 
the  construction  of  the  bdt  track  down  to 
Henderson  street,  it  would  be  practically  de- 
nied the  benefit  of  this  belt  qrBtem,  and  an 


entrance  into  the  dty  of  New  Orleans.  So, 
likewise,  would  every  other  road,  chartered 
by  and  built  within  the  state,  be  practically 
prohibited  from  ndng  this  belt  with  some 
vast  system  of  railway  of  this  dty.** 

The  Inaulry.  to  the  extent  that  It  relates 
to  the  road  entirely  within  the  state  of  Lou- 
isiana, has  not  hovtofore  been  suggested. 
As  it  grows  out  of,  and  Is  closely  and  even 
Inseparably  connected  with,  other  Issues  of 
the  caae,  we  will  say  that  from  the  upper 
dty  limits  to  Henderson  street,  the  d^  la 
not  prevmted,  under  the  laws  and  under 
form  required,  from  granting  the  use  of  the 
contemplated  belt  on  the  terms  and  condi- 
tions heretofore  mentioned  by  ns  in  our  orig- 
inal c^tlnJon.  With  this  statement^  we  leave 
the  subject  In  regard  to  which  the  amid 
ourlee  addressed  inquiry. 

The  right  at  miy  M  question,  over  ^ch 
It  Is  propoeed  to  operate  a  twit  road,  has  been 
used  In  laying  the  track  a  dlatance  of  abont 
two  miles.  This  track  Is  not  utUInd  at  an. 
No  car,  for  belting  purposes  or  any  other 
punwse,  runa  over  it  Tha  record  dlsdoses 
that  it  Is  in  a  condltira  of  dlsnse-lt  has 
fftlira  into  desuetude. 

The  track  at  this  pobit  and  flie  belt  were 
acquired  In  order  to  establish  a  belt  road. 
Whatever  dedication  was  made  In  the  cw- 
tmct  entered  into  with  the  nUnols  Central 
Ballroad  Company  was  wi^  the  view  of  dedi- 
cating a  road  for  a  public  bdt 

Since  18S0  no  pnbUc  bdt  has  been  buUt 
and  no  attempt  haa  been  made  In  ttiat  direc- 
tion, except  the  two  mllea  of  road  before  men- 
tioned, and  not  used.  It  happraed  that  to 
transacting  with  the  nUnds  Central  Ballroad 
Oompany  the  d^  obtained  this  raQway  as  a 
condderatloa  of  certato  granta  made  to  this 
road. 

The  eounell  concdved  the  Idea  of  utfllalng 
this  grant,  and  adopted  Ordinance  No.  1615 
to  that  end. 

In  the  first  ordinance  (No.  15,080)  a  rail- 
road belt  was  the  purpose;  in  tiie  seccmd 
(No.  18L6),  a  railroad  belt  U  also  tiie  pur- 
pose—with this  difference:  that  the  means 
of  accomidlshlng  the  purpose,  as  set  forth  In 
the  first  ordinance,  are  changed.  This,  we 
think,  the  council  had  authority  to  do.  This 
question  has,  to  some  octent,  been  considered 
heretofore.  The  natore  of  the  dedication 
was  especially  defined  In  the  dedslon  to 
which  we  refer.  With  reference  to  the  of- 
ffloon  of  the  dty,  the  court  said  that  It  "real- 
ized that  they  were  vested  with  authority 
to  open  streets  and  to  widen  ttiem,  and  to 
permit  the  use  of  them  for  railroads*';  that 
"it  would  be  to  the  interest  of  the  public 
at  large  to  provide  a  means  along  this  way, 
whereby  Importa  and  exports  might  be  trans- 
ferred at  ship's  Ma.** 

These  ofllcers  used  their  poww  to  obtain 
better  fadlitles  **tar  handling  frdght  Intend- 
ed tat  fwdgn  and  local  commerce."  See 
City  T.  Btelnhardt,  S2  La.  Ann.  1048, 27  South. 
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Tlie  clt7  conncU  were  not  unalterably  and 
forever  bound  to  the  first  ordinance  (No.  15,- 
080)  in  such  a  way  that  no  other  ordinance 
to  the  end  looked  for  In  It  could  be  passed, 
looking  to  the  result  which  It  seems  the  first 
ordinance  had  failed  to  bring  about.  Under 
a  prohibitive  construction,  preventing  the 
least  change  in  the  means  of  udng  dedicated 
property,  the  number  of  cars  passing  through 
difl^nt  places  in  the  city  would  be  much 
lew.  There  would  be  more  walking  and  less 
riding,  which,  after  all,  is  perhaps  not.  a  bad 
Idea  for  those  who  can  afford  to  walk. 

After  a  street  has  been  dedicated— after  the 
dty  has  given  a  grant  to  one  company  to 
run  its  road  through  that  street— the  city  can 
grant  the  use  of  a  part  of  a  track  to  another 
company',  upon  compensation.  Railroad  t. 
Railroad,  44  La.  Ann.  485,  10  South.  883. 

With  reference  to  the  old  ordinance  (No. 
15,060),  It  cannot  have  the  effect  of  depriv- 
ing succeeding  councils  of  the  power  of  legis- 
lating 80  as  to  obtain  the  purpose  intended 
from  the  first  If  the  city  has  the  authority 
to  construct  a  belt  line— a  right,  in  so  far  as 
the  dty  Is  concerned,  no  one  seems  to  ques- 
tion—It has  the  ilgh^  by  necessary  Impllca- 
tl(Mi,  of  adopting  other  and  additional  means 
to  carry  out  the  right.  They  are  left,  to  some 
extent,  to  means  adapted  to  ends;  and  to 
ends,  to  the  extent  proposed,  "they  are  not 
confined  to  one  mode  of  (^ration."  Dillon 
on  Municipal  Corporations  ^  Bd.)  vol.  1, 
191. 

At  relates  to  the  provision  for  arbitrating 
differences  In  management: 

The  arbitration  clause  is  intended,  we  take 
It,  to  be  reasonably  executed,  and  no  interest 
should  be  heard  to  binder  the  city  from  ex- 
ercising sovereign  control  to  that  end.  This 
Is  said  only  to  the  extent  that  It  Is  necesh 
sary  tor  us  to  pass  upon  the  question  of  the 
reasonableness  or  unreasonableness  of  the  or- 
dinance. The  policy  of  this  clause  Is  not  be- 
fore OS  for  decision.  It  belongs  to  a  distinct 
branch  of  the  government  We  are  only  to 
determine  whether  or  not  an  ordinance  is  rea- 
sonable or  unreasonable. 

From  that  point  of  view.  It  does  not  ap- 
pear to  us  tliat  an  ordinance  ts  unreasonable 
that  makes  provision  tor  arbltraticHi  to  the 
extent  and  to  the  limit  ve  have  before  men- 
tioned. 

Witb  reference  to  secnilty  limit,  and  those 
clauses  usually  Inserted  in  contracts  to  make 
things  safe  and  to  Insure  performance,  here, 
again,  something  must  be  left  to  the  discre- 
tion of  the  mnnldpal  branch  of  the  govern- 
ment 

As  relates  to  the  precautions  usually  taken 
In  such  matters,  we  are  not  to  substitute  our 
Judgment  to  that  of  others  whose  dnty  It  Is 
to  see  that  the  interest  in  their  charge  Is 
fully  protected.  We  are  not  writing  an  or- 
dinance, or  accepting  or  rejecting  an  instru- 
ment submitted  to  our  approval.  Presented 
to  us  as  an  ordinance,  we  do  not  th|nk  it 
Is  fatally  defective,  as  relates  to  the  u^uai 


guaranty  of  performance.  It  Is  not,  in  our 
view,  Illegal  on  that  ground. 

An  ordinance  Is  not  to  be  pronounced  un- 
reasonable because  special  guaranty  was  not 
rcquhred  to  make  performance  certain. 

The  general  rale  la  that,  where  legislative 
or  discretionary  powers  are  conferred  upon 
municipal  cra-poratlons,  courts  will  not  inter- 
fere, unless  in  the  exercise  of  such  discre- 
tion there  ts  fraud,  manifest  oppression,  or 
gross  abuse.  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  vol.  20,  p.  1229. 

Again,  "The  courts  will  not  restrain,  con- 
trol, or  coerce  the  acts  of  a  munldpal  corpo- 
ration on  the  ground  that  they  are  merely 
unwise,  extravagant,  or  erroneous,  or  a  mis- 
take of  judgment"  Idem. 

This  ground  Is  sustained  In  well-considered 
decisions.  In  Wells  v.  Mayor,  43  Ga.  67, 
with  reference  to  the  authority  of  the  mu- 
nldpal corporation  of  the  city  of  Atlanta, 
the  court  held  that  the  mayor  and  coundl 
are  the  representatives  of  the  people.  The 
court  saw  "nothing  in  the  loose  charges  made 
of  fraud  and  corruption.  •  •  •  They  ate 
entirely  too  vague  to  Justify  any  serious  con- 
sideration by  the  court  Whether  the  con- 
tract be  a  wise  one,  or  not,  are  matters 
exdusively  within  the  cognizance  of  the  body 
clothed  by  the  charter  with  the  exercise  of 
the  powers  of  the  dty.  It  would  be  an  Im- 
proper interference  by  the  courts  with  the 
rights  of  the  dty  for  them  to  undertake  to 
judge  of  the  expediency  of  fbe  contract  If 
its  provisions  were  so  shockingly  outrageous 
as  to  furnish  a  strong  presumption  of  fraud, 
that  might  be  an  element  for  consideration, 
but  It  would  only  be  proper  as  a  proof  of 
fraud  in  connection  with  other  pnxtfB  for  the 
courts  to  inquire  at  all  into  the  propriety  of 
the  contract" 

In  the  case  before  us  for  ded^on,  there  Is 
no  fraud  or  corruption  charged— none  shown. 

"The  presumption  is  In  favou  of  the  pro- 
priety and  good  faith  of  their  condoct,  and 
the  complainant  must  make  out  a  clear  case 
of  willful  oppression,  to  obtain  relief  from 
the  court"  Citing  in  support  of  the  text 
Police  Jury  of  West  Bat<Hi  Rouge  t.  Bozman, 
11  La.  Ann.  94;  Avery  T.  Police  Jury  at  Iber- 
vllle,  12  La.  Ann.  554. 

The  court  further  says  In  the  dted  case: 

"This  presumptitH]  Is  fotmded  In  reason, 
as  well  as  sustained  by  law.  For  the  trus- 
tees of  the  town  are  chosen  by  the  citliens 
for  the  express  purpose  of  regulating  the 
streets,  and  have  better  means  of  Judging 
concerning  the  wisdom  of  a  proposed  im- 
provement than  a  court  is  likely  to  obtain 
from  the  mere  opinions  of  a  witness.  Their 
Interests  are  generally  Identical  with  those 
of  the  property  holders,  and  the  public,  and 
they  have  no  motive  to  act  oppressively  or 
unjustly."  Beync^ds  t.  SlireT^pwt,  IS  La. 
Ann.  429. 

In  a  case  In  another  jurisdiction  upon  the 
subject  of  the  authority  of  a  dt^^  the  court 
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*^ie  ease  must  be  a  veiy  clear  one,  and 
the  mibterfage  very  plain,  before  tbMt  discre- 
tion can  be  regarded  as  haTlug  been  eioieeded 
80  .at  to  lAiow  an  exceeB  power  under  a 
pretense  ctf  keeping  vltliln  It  It  ts  not  tbe 
bnalness  oC  conrta  to  act  as  city  regulators, 
and,  nnless  the  authority  of  the  representa- 
tives of  the  dtlKoiB  has  been  exceeded,  their 
action  cannot  be  interfered  with  merely  be- 
cause It  may  not  seem  to  other  lursons  to 
be  aa  wise  as  it  might  be."  T(«Tent  t.  Mns- 
kegon,  47  Hleh.  117,  10  N.  W.  132.  41  Am. 
Rep.  715. 

Passenger  statlrais  ave  considered  part  of 
the  system  at  railroads.  Tbe  anttaocltles  up- 
on tbe  anbject  of  railroads  have  not.  so  far 
aa  oat  research  has  gone,  established  a  great 
difference  between  tbe  grant  of  a  right  of 
way  to  a  railroad  and  the  grant  of  a  right 
to  occupy  a  public  place  for  a  depot  One 
Is  inseparable  from  tbe  other.  If  a  council 
has  the  rlgbt  to  grant  tbe  right  of  way  to  a 
railroad  over  tbe  neutral  ground  of  a  street. 
It  has  the  right  to  grant  a  place  for  a  pas- 
senger station.  There  might  a  case  arise  In 
which  there  was  nn reasonableness  or  oppres- 
sion In  tbe  selection  made. 

"LegislattTe  grant  of  power  prevents  such 
structures  trun  being  a  nuisance."  IMllon  on 
Municipal  Oorporations  (4th  Ed.)  H  S83.  660. 

It  would  then  devolve  npon  the  court  to 
set  aside  and  declare  tbe  grant  null.  If  there 
Is  anything  unreasonable  tut  oppressive  in  tills 
OTdlnance,  as  relatu  to  the  station  on  Basin 
street  It  Is  not  made  evident  by  the  tesU- 
mony. 

We  concede  that  a  passenger  station  Is 
more  cumbersome  to  t  city  than  a  railroad 
Une.  It  is  more  of  fbe  nature  of  private 
property  of  tbe  road.  None  the  less  it  Is  used 
for  the  convenience  and  comfort  of  the  public, 
and  falls  within  the  rules  applying  to  rail- 
roads. The  light  to  acquire  the  nse  of  land 
for  passenger  stations  is  governed  by  the 
same  law  as  when  the  purpose  ts  to  acquire 
right  of  way  for  a  railroad. 

Tbe  rlgbt  of  exproprlatltm  Is  the  same  on 
depots  as  for  the  road  Itself.  Blllott,  vol.  8, 
I  960,  and  other  authorities  there  cited. 
"Ballroeds  have  tbe  right  to  expropriate  lands 
toT  the  d^ts."   1  Wood,  p.  (KS3. 

They  are  on  the  same  plane  with  railroads, 
subject  to  the  exception  before  mentioned; 
that  iM,  they  shall  not  Injure.  They  are  to  be 
considered  aa  part  of  the  railroad. 

From  that  point  of  view,  tbe  rights  of  the 
parties,  as  relates  to  this  station,  are  to  be 
considered  in  the  same  light  as  railroads. 

Tbe  streets  and  neutral  grounds  are  owned 
by  the  pubU<^  and  are  not  to  be  given  away 
under  any  drcnmstances.  Tbne  are  neutral 
grounds  used  by  ralhnads.  The  dty  authori- 
ties, under  the  law's  sanction,  have  granted 
tbe  right  on  the  ground  that  it  was  an  im- 
provement—"a  street  Improvemenf;  **a  phys- 
ical improvement,"  "open  to  tbe  public  use"; 
*'a  new  and  InipKDved  mode  of  riding  and 
oiirjrliVi'* 


We  are  mt  responsible  tat  these  deflnltltHis 
in  dedslons  In  other  jurisdictions.  Tbey  only 
serve  to  illustrate  the  idea  vt  Improvement 
wltb  which  we  are  not  concerned.  If  an  er- 
ror has  been  committed,  and  too  much  was 
granted  by  tbe  council  to  defendant  tt  1*  not 
made  evldeot  by  Che  testimimy. 

We  have  spedsl  Issues  before  regarding 
a  particular  street  It  serves  the  parpoae 
of  the  discussion  to  excerpt  the  following 
from  plaintlirs  petition: 

"Ttut  said  neutral  ground  of  Bashi  street 
Is  dedicated  to  particular  public  use,  as  a 
neutral  ground  and  as  a  part  of  Basin  street 
and  that  tbe  council  of  the  of  New  Or- 
leans is  without  power  or  aottuMrity  to  grant 
to  the  New  Orleans  and  San  Frandsco  Ball- 
road  Gompaiv,  or  any  other  railroad  com- 
pany, tbe  right  to  constroct  maintain,  and 
operate  a  passenger  depot  thereon,  or  the 
right  to  occupy  or  use  fw  any  private  pur- 
pose, or  in  any  exduslve  way  or  manner, 
said  nentral  ground;  that  said  council  Is 
without  power  or  authority  to  change  the 
destination  of  said  neutral  ground  from  tbe 
particular  public  use  to  which  it  has  hereto- 
fore been  dedicated,  exc^  by  a  two-thirds 
vote  of  the  members  thereof,  to  some  other- 
public  use.** 

Plaintiff,  In  his  petition,  denies  the  oonn- 
dl's  authority  to  give  away  the  right  and 
sete  ftnth  different  grotmds  to  ai^Port  of  bis 
denial.  We  agree  with  plaintiff,  as  ej^ressed 
In  his  petition,  that  the  council  has  no  right 
to  give  anything.  We  also  agree  with  plain- 
tiff that  the  right  cannot  be  granted  for  a 
private  purpose.  But  our  research  has  not 
resulted  In  our  finding  any  well-consldered 
decision  in  whicb  it  was  held  ibat  such  an 
enterprise  aa  here  mentioned  is  a  private  and 
not  a  public  nse;  and  therefore  we  are  un- 
able to  agree  with  plaintiff's  conduslon,  based 
upon  the  Idea  that  defendant's  la  a  private 
enterprise,  such  as  mentioned  In  Act  No.  lOS, 
p.  167  of  1902. 

Should  we  grant  the  mayor's  contention 
that  It  Is  "private  use,"  our  conclusions  would 
have  to  be  different  but  law  and  authority 
constrain  us  to  bold  that  It  Is  *^blic  use." 

The  petltlcai  (that  portion  quoted)  alleges 
that  a  change  of  the  destination  of  tbe  prop- 
erty may  be  made  upon  a  two-thirds  vote. 
The  petition,  in  another  part  also  alleges  that 
the  ordinance  was  adopted  by  a  two-thirds 
vote.  We  do  not  attach  the  greatest  Im- 
portance to  the  allegation,  for,  after  all,  the 
Issue  Is  one  of  right  vel  non.  No  question, 
however,  Uiat  under  this  allegation  there  Is  a 
possibility  of  making  some  diange  In  use  (tf 
property,  against  whicb  change^  In  argument 
plaintiff  contends. 

It  cannot  be  under  section  87  ot  the  char- 
ter, as  amended  by  Act  No.  108,  p.  167*  of 
190&,  which  requires  granto  to  be  advertised, 
say^  plaintiff;  but  on  the  contrary,  his  con- 
tention Is  that  Ordinance  1615  falls  wiOihi 
tiw  purview  of  sectfon  86  of  the  cbar^. 
Plaintlfl  further  contends  that  laUnad  woh 
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panles  ax^  m  to  tttdr  pn^ertTf  Income,  and 
proflta,  private  c(wporatloi»t  and  aa  anch 
tta^  Gondact  prtrate  brndneaB,  vlfhln  the 
meaning  of  aectlon  88  of  the  charter,  as 
amended  by  Act  Nol  108.  p.  166,  of  1902. 

We  will  not  80-  over  that  ground  again,  and 
content  ouraeWea  -with  referring  to  article 
272  of  the  Oonstltntlon,  ordaining  that  rall- 
waya  are  public,  and  the  companlea  c(Hnmon 
'loirlers,  while  eectlon  88  of  the  act  (tf  1902 
relatea  exclualTely  to  the  conduct  of  private 
buaineaa. 

A  careful  conalderatkm  of  Act  108  of  1902 
has  led  to  the  cMidnalon  that  nattier  sectlui 
86  nor  section  87  could  hare  application  to  sn 
Interstate  road. ' 

This  beli^  our  conclusion  regarding  the 
law  (dted  8iq>ra,  we  have  been  led  to  inquire 
wbetho-  the  defendant  had  any  etendlng  as 
a  corpovatlon  under  any  law. 

Section  689  of  the  Kevlaed  Statutes  of  1876 
certainly  has  the  appearance  of  the  com- 
mencement of  anOiority  In  the  conndl,  aa  it 
reads:  "No  railroad  •  •  •  shall  be  con- 
ritmcted  through  the  streets  *  •  •  with- 
out the  consent  of  the  municipal  conndl.*' 

WlQi  reference  to  this  "consent."  as  ex- 
pressed in  the  dted  section,  this  court  said 
In  Railroad  v.  Wattlns,  48  La.  Abu.  1550,  21 
South.  199.  "Gmaent  only  waa  neceasary  to 
grant  the  privilege  of  a  right  of  way  to  a 
railroad  company  beyond  the  dty  limits;" 
citing  the  artlde  In  question. 

Article  No.  131,  p.  227,  of  1902.  grante  to 
the  coundl  *ihe  power  to  anthfurlxe  the  use 
of  streets." 

In  Railroad  Company  v.  City,  46  La,  Ann. 
629,  16  South.  167.  Justice  McEnery.  organ 
of  the  court,  said:  "As  the  road  of  plalntlfF 
Is  not  a  street  railway,  the  dty  coundl  had 
the  power  to  grant  the  franchlae." 

Further  In  the  same  decision : 

"The  dty  of  New  Orleans  can,  as  a  mat- 
ter of  right,  refuse  to  grant  the  authority 
for  a  passage  through  Ite  streets  of  a  railroad. 
It  can  also  doooiand  a  price  for  the  privilege. 
But  It  can  also,  as  a  matter  of  right,  If  it 
deems  the  exerdse  of  the  power  reasonable 
nnd  proper,  grant  the  right  of  way  to  a  rail- 
road extending  Its  lines  Into  other  territory, 
without  a  compensation  In  money,  but  other 
conBideratioDs."  Railroad  Co.  T.  <^ty.  46  La. 
Ann.  527,  15  South.  167. 

This  decision  was  quoted  frmn  approvingly 
nnd  affirmed  in  Railroad  Co.  v.  Watklns,  48 
La.  Ana.  1^,  21  South.  190. 

An  ordinance  creating  contractTial  obliga- 
tions Is  to  go  through  the  same  process,  In 
matter  of  its  adoption,  as  others.  After  it 
bas  been  finally  passed  over  the  veto,  it  he- 
comea  a  law.  The  required  vote  pnte  an  end 
to  Ite  defect  on  ttie  ground  of  want  of  signa- 
ture. 

It  la  not  becanse  an  ordinance  has  the  char- 
kcteiistlc  of  s  contract  that  It  mnst  more 
particidarly  be  signed.  This  Is  not  the  case 
•f  an  ordinary  contrad  between  the  chief 
exBcntlve  of  tb»  dty  and  mm  with  whom  he 


(La. 

eoUm  taito  a  contract,  but  a  pabUc  ordlnanee, 
adopted  aa  all  others  are  adopted. 
Bdiearlng  doded. 

Oio  L«.  M) 

No.  14,626. 
Succession  of  WEGMANN.* 

(Sapreme  Court  ot  Louisiana.    Dec.  16,  1002.) 

APPEA^-PARTiBS— INTERLOCUTORT  ORDER  — 
SIGNING— RIGHT  TO  APPEAL— STAY— ASSIGN- 
MENT OF  ERRORS— PEOBATB  PHOCBDURB— 
—EVIDENCE— TUTORS— DEPOSIT  OF  FUNDS  IN 
COURT. 

1.  The  atveilant  is  not  required  to  look  be- 
yond the  record  and  cite  on  appeal  persons  who 
were  not  parties  to  the  Jadgment  appealed 

from. 

2.  When  an  order  to  a  tutor  to  deposit  in 
court  the  fonds  of  the  minor  is  made  in  con- 
nection with  an  account  of  his  gestion  sabmit- 
ted  by  the  tutor,  such  order  is  uitefiocatoryiD 
character,  and  ander  Act  No.  4,  p.  5,  ot  1896, 
regulating  proceedinzs  io  the  civil  district  court 
of  the  pansb  of  Orleans,  and  under  the  roles 
of  court  adopted  in  pursonnce  ot  said  act,  m&j 
be  made  in  vacation,  and  need  not  he  signed. 

8.  An  InterlocQtory  order  designed  to  canr 
ont  a  jndgment  previously  rendered  Is  ordi- 
narily not  appealaole,  but  such  order  becmnes 
appealable  when  qnesticm  is  raised  as  to  wheth- 
er, previously  to  said  order,  the  judgment  had 
not  already  been  carried  out. 

4.  An  order  taUug  the  minors'  funds  oat  of 
the  hands  ot  the  tutor  is  presumably  injuifoas 
to  the  minors,  and  is  appealable. 

6.  l%e  Supreme  Court  may  allow  new  puties 
to  be  made  to  the  appeal  whero  tibe  exigendcs 
of  the  case  require  ft. 

6.  The  question  being  whether,  as  a  result  of 
a  suspensive  appeal  talcen  to  this  court,  the  ef- 
fect of  a  certain  judgment  is  stayed,  this  court 
will  take  notice  of  the  fact  that  the  sasp«isive 
appeal  in  questitm  was  filed  too  late,  and  Is 
bound  to  be  dismissed. 

7.  The  appellant  has  10  days  within  whldi  to 
file  an  assignment  of  errors,  and  is  not  derived 
of  the  benefit  of  sold  dday  by  the  fiUng  ot  a 
motion  to  dismiss. 

8.  In  probate  proceedings  the  testimony  of  the 
witnesses  is  required  to  he  token  down  in  writ- 
ing, and  a  list  of  the  documentary  evldeoce  is 
required  to  be  made.  If  sneh  evidence  is  sb- 
suut  from  the  transcript  of  the  appeal,  and  the 
transcript  has  been  made  in  accordance  with  an 
agreement  of  counsel  prescribiug  what  shonld  be 
included  in  it,  the  presumption  Is  that  such  evi- 
dence was  in  existence,  but  was  not  included  in 
the  transcript  because  of  the  agreement  of 
counsel. 

On  the  Merita. 

9.  While  the  possession  and  custody  of  mi- 
ors'  property  and  funds  are  intrusted  by  the 
law  to  the  totor,  who  is  required  to  give  bond 
and  security,  and  who  is  directed  to  toveet  tb^r 
funds,  etc.,  cases  may  arise  out  of  the  ordinary 
— exfeptlonal  cases— where,  owing  to  peculiar 
circumstances  existing  or  imminent,  the  coart 
may  find  It  advisable,  in  the  interest  of  the  min- 
ors, who  are  under  its  protection  (for  the  tutor 
administers  as  an  officer  of  the  court),  to  order 
their  fonds  deposited  temporarily  In  its  registry. 

(Syllabus  by  the  Oonrt.) 

Appeal  from  Civil  District  Goort,  Pariah 
of  Orleans;  Walter  Byers  Sommervllle,  Jtidge. 

In  the  matter  of  the  successton  of  Joseph 
Wegmann.  Bule  on  dative  tutor  tot  an  ac- 
counting and  the  tutor  appeals.  Affirmed. 


•Rebeorlng  denied  Jtuts  n.  UOL 

f  I,  Sm  Appael  and  Error,  voL  A-jOant  Dls-IUK. 
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James  Barfel^  Boaser,  Jr.,  f<v  aw^lsnt 
Merrick  &  LevlB  and  Pbllip  Gensler,  Jr.,  tor 
appellee  Wegmann,  natural  tutrix. 

On  Motion  to  Dismiss. 

PROVOSTY,  J.  Judgment  was  rendered 
against  ttae  ai^Iant,  as  dative  tator,  order- 
ing blm  to  file  an  account  within  10  days, 
and  in  tlie  meantime  to  either  Invest  or  de- 
posit in  court  the  funds  he  had  on  hand 
for  the  minors,  his  wards.  He  apparently 
did  neither,  hot  apparently  atiU  had  tlw  fonds 
(m  hand  when  be  submitted  bis  next  yearly 
tutorship  account  Thereupon,  at  the  in- 
stance  of  the  mother  of  the  minors,  the  court 
made  an  order  that  he  d^Kwlt  said  funds  In 
court  and  from  that  order  be  had  taken  the 
present  appeal. 

Mrs.  We^ann,  the  appellee,  moves  to  dis- 
mias  the  appeal  on  several  grounds,  which  we 
proceed  to  consider  In  regular  order. 

"(1)  That  proper  parties  were  not  made  to 
the  appeal;  that  Joseph  Wegmann,  <»ie  of  the 
minora  In  the  above  matter,  was  emanci- 
pated prior  to  the  Judgment  appealed  from, 
and  should  have  heea  made  a  party  to  the 
appeal  and  dted." 

Joseph  Wegmann  was  not  a  party  to  the 
proceedirv  in  the  lower  court,  and  therefore 
did  not  have  to  be  made  a  party  to  the  ap- 
peal. 

"The  appellant  Is  not  required  to  look  be- 
yond the  record  and  cite,  on  appeal,  persons 
who  were  not  parties  to  the  Judgment  ap- 
pealed from."  Fish  v.  Johnson,  16  La.  Ann. 
29. 

"(2)  That  the  said  Judgment  was  signed 
during  vacation,  and  therefore  has  never 
been  legally  signed,  and  no  ai^al  will  lie 
until  It  be  signed  in  term  In  accordance  with 
the  law." 

Under  Act  No.  4,  p.  6,  of  1896,  and  the  rules 
ef  court  adopted  thereunder,  the  Judgment  ap- 
pealed from  could  be  rendered  in  vacation, 
and,  being  Interlocutory,  it  did  not  need  to 
be  signed.  Ben.  Dig.  p.  23.  No.  24;  Id.  p. 
730,  No.  10;  Code  Prac.  arts.  538,  546. 

That  the  Judgment  appealed  from 
merely  carries  Into  effect  previous  Jn^nncnt 
rendered  June  24, 19(^  which  has  never  been 
appealed." 

There  can  be  no  doubt  of  the  correctness 
of  this  proposition  {State  v.  Judge  of  Second 
Judicial  Dlst  Court,  27  La.  Ann.  703;  Boutte 
T.  Boutte'B  Ex'ra.  80  La.  Ann.  ISO),  hut  noth- 
Ji^  shows  that  It  is  applicable  to  the  facts 
of  this  case.  N<hi  constat  that  the  appellant 
tutor  had  not  already  invested  the  funds 
when  he  was  thus  ord«ed  to  deposit  them. 
If  soi  he  was  entitled  to  an  appeal  from  the 
order  to  deposit  the  funds. 

"(4)  -That  the  Judgment  herein  appealed 
from  is  to  the  interest  and  benefit,  of  the  es- 
tate of  the  minors  repi^aoated  hj  Peter  Weg- 
mann, appellant  herein,  and  no  appeal  vrlU 
lie  from  It." 

This  is  a  begging  ef  the  qowtton,  Is  the 
Judgment  to-  ttKt  interest  at  tha  estate  «f  ttie 


mlnorsT  Presumably  a  Judgment  oiderli« 
the  funds  of  a  minor  out  of  the  hands  of  the 
tutor,  the  le^  cmtodUan  thoreof.  Is  injurious. 

We  pass  to  another  branch  of  the  case^ 

Anna  Elizabeth  W^mann,  one  oi  the  min- 
ors, baa  applied  for  permlsidon  to  become  a 
party  to  the  appeaL  -.  She  allfces  that  since 
the  appeal  was  granted  she  has  been  emancl- 
patodt  and  she  annexes  to  her  application  a 
certified  copy  ot  the  Judgment  of  emandpa* 
tlon.  If  It  be  true  that  she  has  been  eman- 
dpated,  the  appellee  can  no  longer  represent 
her,  and  It  is  proper  that  she  should  be  per- 
mitted to  come  Into  the  case  for  the  purpose 
of  defending  her  Interests.  The  power  of  this 
court  to  allow  new  parties  to  be  made  In  such 
cases  has  heretofore  been  i;ecogQlzed.  Plan- 
ters' Bank  v.  Bass,  2  La.  Ann.  4S0. 

Appellant  resists  the  application  on  the 
ground  that  he  has  taken  a  au^nslve  appeal 
from  the  Judgment  of  emancipation,  and  that 
this  has  had  the  efTect  of  su^ndlng  the  ef- 
fect ot  the  Judgment  and  continuing  the  in- 
capacity of  the  minor.  The  court  talces  no- 
tice that  the  appeal  in  Question  was  not  Aled 
here  In  time,  and  that  It  has  been  on  that 
ground  dismissed. 

The  appellee  Anna  Elizabeth  Wegmann 
moves  to  dismiss  the  appeal  on  the  following 
grounds: 

"(1)  That  this  Is  an  appeal  from  an  Inter- 
locutory order,  the  execution  of  which  does 
not  work  the  appellant  an  irreparable  In- 
jury." 

This  ground  is  practically  the  same  as 
ground  4  of  the  motion  to  dismiss  of  the  co- 
appellee,  Mrs.  Wegmann,  already  disposed  of. 

"(2)  That  appellant  has  failed  to  comply 
with  articles  602  and  603  of  the  Code  of 
Puactice." 

"(3)  That  upon  the  face  of  the  order  ap- 
pealed from,  it  appearing  that  evidence  was 
given  in  the  lower  court,  the  absence  of  any 
written  evidence,  assignment  of  error,  or 
statement  of  facts  In  the  transcript  works  a 
dismissal  of  the  appeal." 

These  two  grounds  had  better  be  consider- 
ed together. 

That  transcript  was  filed  In  this  court  on 
tiie  Sd  of  November.  1902,  and  the  assignment 
of  error  was  filed  on  the  12th  of  the  same 
month,  or  one  day  before  the  expiration  of 
the  10  days'  delay  allowed  by  article  897, 
Code  Prac,  for  the  purpose.  -.  True,  the  mo- 
tion to  dismiss  had  been  filed  previously,  but 
this  makes  do  difference.  State  ex  tel. 
Blackman  v.  Strong,  32  La.  Ann.  178. 

By  failure  to  comply  with  articles  602  and 
603,  Code  Prac,  Is  meant  that  appellant  has 
not  brought  up  the  evidence  introduced-  In 
the  case,  nor  a  statement  of  facts  In  the  place 
of  It  Tha  answer  Is  that  the  transcript  was 
made  In  pursuance  of  a  written  agreement 
specifying  what  should  be  Included  in.  it,  and 
that  It  must  be  accepted  by  the  appeUee  Anna 
Elisaheth  Wegmann  as  it  Is,  i^e  having  come 
Into  the  ease  after  the  appeal  had  bem  lo^ed 
in  tbis  court.  Bj  artide  lOia,  Cnla  Prac. 
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the  testimony  ot  witnesses  Is  required  to  be 
taken  down  In  writing,  and  a  list  of  all  doca- 
mentary  evidence  oCFered  Is  reqcdred  to  be 
made,  In  courts  of  probate.  The  presnmp- 
tlon  Is  that  this  law  was  complied  with,  and 
that  the  evidence  was  left  out  of  the  tran- 
script in  pursuance  of  the  said  agreement  of 
counsel. 

The  motlraa  to  dIsmlaB  must  be  OTerraled, 
and  It  is  accordingly  bo  orderedL 

On  Merits. 

(May  25.  1903.) 

BLANCHARD.  J.  The  dative  tntop  of  the 
minor  heirs  of  Joseph  Wegmann,  deceased,  ad- 
ministering the  estate  falling  to  them,  filed  in 
May,  1902,  the  tonrtlt  acconnt  of  his  said  ad- 
ministration. 

This  account  showed  a  balance  of  $4,184.89 
due  the  minors.  The  account  was  examined 
and  approved  In  writing  by  the  under  tutor. 

On  June  4,  1902,  Joseph  Wegmaun,  one  of 
the  minors  who  had,  meanwhile,  been  emanci- 
pated by  Judgment  of  the  court,  took  a  rule  on 
Peter  Wegmann,  the  dative  tutor,  to  show 
cause  why  his  share  of  the  said  $4,184.89,  to- 
wlt:— $836.97,  should  not  be  delivered  to  him, 
and  further  "to  show  cause  why  all  general 
relief  should  not  be  accorded  mover." 

And  on  June  24, 1902,  Mrs.  A.  C.  Wegmann. 
natural  tutrix  of  the  minors  Elizabeth,  Cather- 
ine, Pauline  and  Louise  Wegmann,  took  a  rule 
on  Peter  Wegmann,  dative  tutor  aforesaid,  to 
show  cause  why  he  should  not  deliver  to  ber 
the  sum  of  seventy-seven  dollars  and  eighty 
cents,  being  a  balance  due  on  certain  alimony 
for  the  support  of  the  minors  under  her  care, 
which  the  dative  tutor  bad  been  ordered  to  pay 
her,  and  why  he  should  not  be  punished  for 
contempt;  and  why  he  should  not  be  person- 
ally liable  for  certain  costs,  and  why  all  gen- 
eral and  equitable  relief  should  not  be  granted 
the  mover. 

These  rules  came  on  for  trial  on  July  S,  1902, 
and  the  following  Judgment  was  entered  np^ 
and  the  same  signed  on  July  10,  1902,  to- 
wlt:- 

"When  after  hearing  pleadings,  evidence 
and  counsel,  for  the  reasons  orally  assigned  by 
the  court,  it  is  ordered  that  the  rule  for  con- 
tempt be  discharged.  It  la  further  ordered 
and  decreed  that  Peter  Wegmann,  dative  tutor 
herein,  be  and  he  la  hereby  ordered  to  d^osit 
In  the  registry  of  the  court  on  or  before  Mon- 
day July  7,  1902.  the  sum  of  forty-one  hun- 
dred and  eighty-four  &  dollars,  stated 
in  his  fourth  annual  account  as  belonging  to 
this  succession,  taking  a  receipt  therefor  from 
the  clerk  of  this  court" 

From  this  Judgment  the  dative  tutor  took, 
seasonably,  a  snspenrive  appeal  and  It  Is  tbla 
appeal  that  la  now  before  ns. 

Tbe  record  la  barren  of  any  evidence,  or  of 
any  statement  of  facts  made  out  pursuant  to 
articles  602  and  003  of  the  Code  of  Practice. 

Lawyers  dealing  with  probate  matters  and 
conrti  of  probate  will  do  well  to  observe  tbe 


requirements  of  Oode  Prac.  art  1042,  where 
it  la  laid  down  that  tbe  testimony  of  witnesses 
hi  causes  before  the  courts  of  pr^te  shall  be 
taken  in  writing  and  made  part  of  the  reoMd, 
and  the  same  with  regard  to  documents  filed 
In  evidence. 

There  being  no  evidence  and  no  statemoit 
of  facts  upon  which  the  court  may  act  the 
appellant  filed  h^,  pursuant  to  Code  Prac. 
art.  897,  "an  assignment  of  errors  of  lav  ap- 
pearli^  on  the  face  of  the  record." 

He  assigns  as  error  that  no  evidence  was 
offered  by  the  appellees  in  support  of  the  alle- 
gatioDs  made  in  the  rule  taken  on  him  that 
the  dative  tutor  (appellant)  had  failed  to  invest 
the  funds  of  his  wards,  and  argues  from  this 
that  the  Judgment  was  rendered  without  evi- 
dence. 

There  are  two  answers  to  this:  First,  there 
appears  copied  in  the  record  a  communication 
from  counsel  representing  the  appellant,  ad- 
dressed to  the  clerk  of  tbe  court  o  qu»  In 
which  he  is  directed,  In  preparing  the  tran- 
script of  appeal,  to  begin  tbe  transcript  with 
the  petition  and  account  filed  May  22,  1901, 
copying  all  minute  entries  and  the  sheritTs  re- 
turn on  certain  pleas  that  are  named,  and  end- 
ing with  the  Judgment  appealed  from  and  tbe 
proceedings  relating  to  taking  tbe  appeaL 
Counsel  for  tbe  appellees  signs  this  tetter  to 
tbe  clerk,  acquiescing  in  the  instructions  given. 

The  clerk's  certificate  shows  be  made  out 
the  transcript  In  accordance  with  the  instruc- 
tions. He  does  not  certify  to  a  full  transoipt 

This  being  tbe  case,  how  can  appellant  aa- 
sign  as  error  apparent  on  the  face  of  the  rec> 
ord  that  no  evidence  was  tak^?  For  aught 
we  know  evidence  was  taken  and  <Mnitted 
from  tbe  transcript  under  the  instructions 
aforesaid  to  the  clerk. 

Tbe  second  answer  to  this  assignment  of 
error  is  that  the  Judgment  appealed  from.  It- 
self, recites  it  Is  predicated  on  evidence  ad- 
duced. 

If  that  evidence  be  not  In  the  record,  whose 
fault  Is  it  other  than  appellant's?  Nothing 
may  be  assigned  aa  error  of  law  which  oould 
have  been  cured  by  evidence  legally  addoced. 
Succession  of  Bailey.  25  La.  Ann.  680. 

He  assigns  as  further  error  (and  this  Is  his 
main  contention)  that  he  (the  appellant),  tbe 
dnly  appointed  and  qualified  dative  tutor  ct 
the  Wegmann  minors,'  Is  alone  entitled  by  lavr 
to  tbe  possession  and  custody  of  the  property 
of  tbe  miuOTS,  and  that  no  law  of  tbe  State  an- 
tborlzes  the  probate  court  to  order  him  to  de- 
posit funds,  in  his  bands  belonging  to  tbe  to- 
torship,  In  tbe  registry  of  tbe  court 

White  it  la  undoubtedly  true  that  ^e  pos- 
session and  custody  of  minors'  property  and 
funds  are  entrusted  by  the  law  to  the  tutor, 
who  is  required  to  give  bond  and  secnrl^,  and 
who  Is  directed  to  invest  their  funds,  etc, 
cases  may  arise  out  of  the  ordinary— excep- 
tionable case*— where,  ovring  to  peculiar  cir- 
cumstances existing,  or  lomilnent  tbe  court 
may  find  it  advisable,  in  the  Interest  of  the 
mtauffs,  -who  are  under  its  m^ectton  (Cor  « 
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tutor  administers  as  an  otBcer  of  the  court) 
to  order  thdr  funds  deposited  tanporarily  In 
Its  registry. 

In  such  case  sncb  order  may  legally  be 
made.  Jurisprudence  sanctions  tbis.  See  Bur- 
deau.  Tutor,  v.  Darey,  43  La.  Ann.  685,  8 
South.  7S2;  Koehl  t.  Solarl.  47  La.  Ami.  8M. 
17  South.  461. 

Whether  the  facts  of  the  Instant  case  were 
of  such  an  exceptional  character  aa  justified 
the  Judge.  In  the  exerdse  of  a  reasonable  dls- 
cretlon,  In  making  the  order  complained  of, 
we  cannot  say,  for,  as  heretofore  ehown,  the 
evidence  does  not  appear  in  the  record,  and 
In  Its  absence  we  must  presume  the  Judge 
acted  wisely  and  discreetly,  and  sustain  him. 

Judgment  afSrmed. 


(110  La.  m) 

No.  14,619. 
HANDLIN  V.  DODT  et  ai.« 
(Supreme  Court  of  Louisiana.   March  2,  1908.) 

APPEAL— PARTIBS-DISMISSAL—DBCRBB— 
SUNDER  OF  TITLE. 

On  Motion  to  Dismiss. 

1.  In  an  appeal  from  a  Jadgment  rejectins  a 
moneyed  demand  against  several  det^dants  in 
soUdo,  all  the  defradants  are  necessary  parties* 
and  the  failure  to  cite  one  of  them  Is  fttal  to 
the  appeal. 

On  the  Merits. 

2.  A  defendant  should  not  be  decreed  to  do 
that  which  is  not  asked  for  in  plataitiff's  plead- 
ings or  prayw. 

3.  A  defendant,  ordered  by  the  court  to  iseti- 
tnte  an  action  against  the  plaintiff  for  recovery 
of  land  Trbich  is  in  posaession  of  and  claimed  to 
be  owned  by  plaiutin  apoo  a  title  which  he  has 
acqnired  and  placed  of  record,  should  not,  prior 
to  l^e  determination  of  the  Issue  of  title,  be 
mulcted  In  damages  ftw  having  acquired  the 
title  and  registered  It, 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Thomas  C.  W.  Bllla,  Judge. 

Action  by  A.  Handlin  against  John  0.  Dodt 
and  others.  Judgment  for  defendants,  and 
plalntltr  appeals.  Reversed. 

William  W.  Handlin  and  Joseph  Brewer, 
for  appellant  John  O.  Bobln.  for  appellee 
Dodt  Bmile  Pomes,  for  appellee  Jones. 
SolomMi  Wolff,  for  appellee  Dreyfona. 

Ou  Motion  to  Dismiss. 

PROVOSTT,  J.  This  Is  an  action  In  slan- 
der of  title  and  for  damages.  The  defend- 
ants are  Valsln  Jones,  J.  C.  Dodt  and  F.  J. 
Dreyfons.  On  exception,  Dreyfous  was  dis- 
missed from  the  suit  After  trial  ou  the 
merits,  there  was  Judgment  for  plaintiff,  rec- 
ognizing her  title,  and  condemning  Dodt  and 
Jones  to  pay  the  costs  of  the  suit  and  Jones 
to  pay  $160  damages.  Jones  appealed  by 
motion,  and  perfected  the  appeal.  Thereaft- 
er Mrs.  A.  Handlin,  the  plaintiff,  appealed 
1^  petition.  She  alleged  that  Jones  bad  tak- 
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en  an  appeal,  and  that  she  Joined  In  same, 
and  that  she  prayed  an  appeal  as  against  the 
other  defendants,  and  that  the  latter  be  cit- 
ed. The  appeal  was  accordingly  granted, 
and  was  duly  perfected,  and  the  said  two 
defendants,  Dreyfous  and  Dodt,  were  duly 
cited.  Both  appeals  are  Included  In  the 
same  transcript. 

This  transcript  was  filed  in  this  court  on 
the  3l8t  of  October,  1902.  On  the  11th  of 
November,  Mrs.  Handlin  filed  an  answer  to 
the  appeal  of  Jones,  praying  that  the  Judg- 
ment against  him  for  $160  damages  be  in- 
creased to  the  full  amount  claimed  In  the 
petition.  In  this  same  answer  Mrs.  Handlin 
prayed  that  the  Judgment  sustaining  the  ex- 
ception of  F.  J.  Dreyfous,  and  dismissing 
him  from  the  suit,  be  set  aside,  and  that  all 
three  defendants  be  condemned  In  soMdo  to 
pay  damages  as  prayed  in  the  petition.  On 
the  2Gth  of  November,  14  days  after  the 
filing  of  this  answer,  Jones  filed  a  motion 
to  dismiss  the  appeal  taken  by  Mrs.  Handlin, 
on  the  ground  that  all  the  defendants  had 
not  been  cited,  meaning  thereby  that  he 
himself  had  not  been  cited.  This  motion  Is 
the  matter  before  ua  tw  consideration. 

It  must  be  sustained.  Jones  Is  a  party 
to  the  Judgment,  and  a  necessary  party. 
Failure  to  cite  him  Is  therefore  fatal  to  the 
appeal.  Succession  of  Forsyth,  20  La.  Ann. 
S3;  Succession  of  Perry,  4  La.  Ann.  577; 
Oamnts  v.  Bank,  20  La.  Ann.  36;  Boiling 
V.  Anderson,  10  La.  Ann.  660;  Succession 
of  Holmes,  18  La.  Ann.  626;  Gerodlas  v. 
Handy,  31  La.  Ann.  384;  Bklrd*s  Heirs  r. 
RusB,  33  La.  Ana.  920.  The  dismissal  of 
the  appeal  of  Mrs.  Handlin  does  not,  how- 
ever, affect  the  appeal  taken  by  Valsln  Jones, 
which  is  a .  separate.  Independent  appeal, 
although  Included  In  the  same  transcript 

The  appeal  taken  by  Mrs.  Handlin,  the 
plaintiff,  la  accordingly  dismissed. 

(May  11,  1906.) 

Statement  of  Uie  Caw. 

NIOHOLLS,  C.  J.  Plaintiff,  the  wife  of 
W.  W.  Handlin,  alleged  that  she  was  the 
holder  and  owner  by  perfect  title  of  certain 
property,  which  she  descrll)ed.  That  on  the 
3d  of  August  1901,  the  defendant  John  C. 
Dodt  purchased  the  property  for  $1,600— two 
hundred  dollars  paid  cash  down;  the  formal 
act  to  be  passed  by  the  notary,  Zengel.  That 
the  sale  was  in  writing,  as  follows,  to  wit: 
"New  Orleans,  August  3rd,  1901.  Received 
two  hundred  ($200)  dollars,  payment  on 
square  No.  873  [describing  It],  sold  by  Mrs. 
A.  Handlin  to  Mr.  John  C.  Dodt  the  whole 
price  being  sixteen  hundred  dollars  cash— all 
tana  to  be  paid  by  the  vendor.  [Signed] 
Azelle  Handlin,  per  W.  W.  Handlin."  that 
immediately  afterwards  Dodt  said  to  her 
agent  that  he  could  hand  the  title  to  Drey- 
fous. That  he  refused  to  do  so,  saying  he 
would  have  nothing  to  do  with  him,  because 
he  bad  given  him  nnneceasary  tXQnhle  be^ 
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fore,  but  tbat  he  wonM  give  the  tttle  to 
Zengel  to  pass  the  formal  act,  wtatch  Dodt 
agreed  to— tbat  Is,  he  agreed  not  to  employ 
Dreyfous.  Tbat  afterwards  Dodt,  acting  in 
bad  faith,  and  In  violation  of  bis  verbal 
agreement,  got  the  title  papers  from  Zengel, 
and  delivered  tbem  to  said  Dreyfons  for  hts 
advice,  examination,  and  opinion.  That  aft- 
er considerable  delay  he  returned  said  title 
to  Zengel,  and  refused  the  property.  That 
after  this  her  said  agent  visited  the  property, 
and  found  that  the  said  Dodt  bad  published, 
malldonsly  or  without  probable  cause,  to  the 
neighborhood  In  the  Third  District,  that  he 
had  rejected  the  property  on  the  elimination 
of  title  by  Dreyfons,  contrary  to  his  agree- 
ment, and  that  the  slander  of  her  title  was 
iln  everybody's  month,  to  the  great  damage, 
depreciation,  and  Injury  of  ber  property; 
whereas  her  said  title  Is  perfectly  good  and 
valid,  and  one  of  the  best  known  to  the  law. 
Tbat  long  since,  ber  aothora*  title,  based  on 
an  order  of  conrt,  was  confirmed  by  the  Sa- 
pneme  Court  In  the  case  of  Pursell  v.  Porter, 
20  La.  Ann.  323.  That  defendant  published 
a  letter  of  Fellz  Dreyfons,  amounting  to 
slander  and  libel  on  her  title,  by  sbowing 
tbe  said  letter  to  Frederick  Zengel,  which 
said  letter,  among  others,  contained  the 
words:  "It  Is  only  a  title  by  prescription; 
the  constable's  sale  makes  It  not  a  merchant- 
able title."  Tbat  said  language  Is  false,  ma- 
lldons,  and  slanderous,  as  a  constable  ha« 
the  same  right  to  sell  Immovables  as  a  sher- 
iff. That  by  reason  of  tbe  flctltlouB  reputa- 
tion of  said  notary,  Dreyfons,  as  an  examiner 
of  titles  In  the  Third  District,  on  account 
of  imaginary  dlfflcnltles  on  his  part,  petition* 
er's  said  property  bad  been  illegally,  wrong- 
fully, and  mallclonaly  injured  in  Its  reputa- 
tion as  to  Its  value.  Tbat  said  malicious, 
slanderous,  and  libelous  letter  as  published 
aforesaid  by  said  Dodt  contained  tbe  words, 
"tL  suit  should  be  brought  against  Dodt," 
which  would  be  a  vain' thing,  and  would  not 
be  res  judicata  except  between  Dodt  and 
petitioner,  but  would  be  no  bar  to  third  per^ 
sons  suing  Dodt.  That  satd  Dodt,  through 
an  attorney,  had  published  a  false,  malldous^ 
and  slanderous  Ubel  upon  her  title  In  these 
words,  "said  titles  were  defective,"  greatly 
to  her  damage.  That  by  reason  of  said  false, 
malicious  slanders  and  libels  she  had  suf- 
fered damages,  in  the  sum  of  $2,100,  and 
$100  attorney's  fees.  That  petitioner  had 
used  every  effort  in  ber  power  to  induce  de- 
fendant Dodt  to  act  in  good  faltb  and  com- 
'  ply  with  bis  oontract  of  sale,  in  order  to 
av<dd  a  disagreeablei  basel^s,  and  unseemly 
litigation,  but  all  to  no  purpose.  And  that 
she  had  jnst  learned  that  one  Valsln  Jones 
of  Mew  Orleans  bad  just  registered  a  spurl- 
ons,  sidnderoos  title,  dalming  her  safd  prop- 
erty. 

In  view  of  the  premises,  she  prayed  for 
citation,  and  tbat  after  due  proceedings  she 
bare  Judgment  in  ber  favor  against  defend- 
aitti,  Joha.  (X  Dod^  Valsln  Jones,  and  Felix 


Dreyfoue,  In  solido,  for  ($2,200)  twenty-two 
hundred  dollars,  with  legal  Interest  from  Ju- 
dicial demand,  and  costs.  She  prayed  tat 
Judgment  tbat  her  title  was  good  and  valid 
In  lav,  and  qnletlng  ber  in  tbe  same,  with 
the  enjoyment  of  ber  rights  of  poesession 
of  said  property,  and  forever  enjoining  the 
defendants,  John  O.  Dodt,  Valsln  Jones,  and 
Felix  Dreyfons,  alt  residents  of  the  parish 
of  Orleans,  from  disturbing  her  title  and 
possession  by  slander  and  otherwise.  She 
prayed  for  all  general  and  equitable  relief, 
and  as  in  dnty  bound,  etc 

Dreyfons  excepted  to  tbe  demand,  on  the 
grounds:  (1)  Tbat  there  was  misjoinder  of 
parties  defendant 

(2)  That  the  petition  was  vagne  and  Indell- 
nite,  and  be  could  not  safely  go  to  trial 
thereon. 

(3)  That  the  petition  disclosed  no  cause  of 
action  against  blm. 

John  C.  Dodt  pleaded  an  exception  of  iw 
cause  of  action. 

Valsln  Jones  excepted  that  tbe  petition  was 
too  vague  and  Indefinite,  and,  further,  tbat 
the  suit  contained  several  causes  of  action 
fl^lnst  several  parties;  tbat  he  could  not  be 
joined  with  other  parties,  because  tbe  cause 
of  action  against  blm  was  separate  and  dis- 
tinct from  tbat  of  the  others. 

The  district  court  sustained  tbe  exception  of 
no  cause  of  action,  and  dismissed  the  soit  as 
to  Dreyfous,  saying  that  from  plaintiff's  aver- 
ments be  was  consulted  professionally  and 
gave  bis  opinion,  and  the  opinion  and  advice 
in  the  letter  as  copied  in  the  petition  were 
the  opinion  and  advice  of  an  attorney  tbat 
tbe  title  was  not  a  merchantable  one,  and 
that  plalntiflr  ought  to  sue  Dodt  manifestly 
for  specific  performance;  that  there  was  noth- 
ing actionable  against  Dreyfous  in  this  in 
favor  of  the  plaintiff,  with  whom  be  had  no 
relations,  profes^onally  or  otherwise.  If  be 
gave  advice  to  bis  client  tbat  tbe  title  was 
not  good,  that  was  his  privilege  and  duty.  If 
be  was  of  that  opinion.  If  tbe  advice  was 
bad  the  client  might  sne  blm,  but  not  Ibe 
plaintiff.  The  exceptions  filed  1^  Dodt  and 
Jones  were  overruled. 

Plaintiff  filed  a  supplemental  petition, 
which  was  excepted  to  by  Dodt  and  Jones^ 
the  exceptltHis  were  overruled,  and  each  final- 
ly, under  reservation  of  exceptions,  answer- 
ed, pleading  a  general  i^enlal.  Jones  denied 
specially  plalntlfTa  poesession  of  the  pn^ 
erty.  He  admitted  tbe  registry  of  his  title 
in  the  conveyance  office,  and  annexed  tbe 
same  to  bis  answer  as  part  thereof. 

The  district  court  rendered  Judgment  In 
favor  ot  the  plaintiff,  decreeing  her  title  to 
the  property  to  be  good,  quieting  bw  in  ber 
possession  of  tbe  same,  .and  condemning  Dodt 
and  Jones  to  pay  coats,  without  any  allow- 
ance of  damages  as  against  tbe  defendant 
Dodt,  but  condemning  the  defradant  VaUdn 
Joujes  to  pay  $1S0  as  damages.  It  farther 
ordered  and  decreed  tbat  defendant  Valsln 
Jtmei  bt  ordered  to  tarn  tb«  nUntUE  m  kto 
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aneged  title  irifhln  80  days  from  flw  fbiaHty 
of  tbe  Jadgment,  and.  Id  deOialt  of  thus  act- 
ing, that  tbe  inscription  of  tala  title  be  erased 
from  tbe  conTerance  records  of  ttie  iwrlsli. 

Jonea  obtained  an  order  for  a  caspenslTe 
appeal,  which  be  perfected  1^  giving  txrnd. 
Dodt  did  not  appeaL  On  July  18,  1902, 
plalntUf  filed  a  petition  In  which  she  allied 
that  Valsln  Jones  had  appealed  from  the 
JndRment,  wbl<di  appeal  she  declared  she  Join- 
ed bi,  and  asked  for  an  Increase  of  damages, 
and  In  which,  alleging  that  Aie  was  others 
wise  ainn^Ted  by  the  judgment  on  the  ex- 
ception dlsmlastaig  her  snlt  as  to  Felix  Drey^ 
fooB,  and  the  final  Judgment  of  the  26th  of 
Jmie,  1902,  aha  prayed  for  an  order  v£  ap- 
peal retnmable  to  the  supreme  court  on  the 
first  Monday  of  Norember.  1002,  and  tibat 
John  O.  Dodt  and  Felix  J.  Dreyfona  be  dted 
according  to  law. 

The  court  granted  a  derolntlTe  appeal,  n- 
tamable,  as  prayed  for,  on  pialntlfTB  fur- 
nlahing  bond  in  ttie  smn  of  $60.  Plaintiff  ex.- 
eeuted  a  bond,  but  neither  Dodt  nor  Jones 
nor  DreyfouB  were  cited,  and  her  appeal  has 
been  dismissed. 

The  plaintiff  filed  no  answer  to  Jones*  ap- 
peal, and  prayed  for  no  amendment  Tbe 
appeaf  la  therefore  before  us  solely  as  be- 
tween plaintiff  and  Talshi  Jones  on  the  lat- 
ter's  appeal. 

FlaintllTs  only  allegations  In  her  original 
petition  as  to  damages  which  she  received 
are  damages  in  the  sum  of  $2,100,  averred  to 
have  been  occasioned  by  the  false,  malicious 
slanders  and  libels,  not  of  Jones,  hot  of  Dodt 
and  Dreyfona.  The  only  allegations  as  to 
Yalsln  Jwea  were  "that  she  had  Just,  learn- 
ed that  one  Ynlsin  Jones,  of  New  Orleaoa, 
had  Just  registered  a  spnrlous,  slanderous 
title."  There  Is  no  averment  of  any  connec- 
tion, collusion,  or  privity  between  Jones  and 
the  other  defendants.  The  only  reference  to 
Jones  in  the  supplemental  petition  which 
plaintiff  filed  was  that  "she  had  been  unable 
to  find  by  search  the  registry  of  the  title  so 
called  by  Talsln  Jones,  but  that  her  counsel 
and  agent  had  been  Informed  and  assured  by 
John  O.  Robin,  one  of  Dodt's  lawyers,  that 
he  bad  seen  said  Jmes'  pretended  r^stered 
title,  which  was  exhibited  to  him  and  pub- 
lished slanderously,  either  by  his  counsel. 
Watt,  or  by  Jones  bimself,  and  that  the  de- 
scription covered  plaintiff's  said  property." 

The  prayer  of  plaintiff's  petitions  were  for 
Judgment  in  solido  against  John  C.  Dodt, 
Valsln  Jones,  and  Felix  Dreyfous  In  solldo 
for  $2,200,  with  legal  Interest  from  Judicial 
demand,  and  for  judgment  that  her  title  was 
good  and  valid  In  law,  and  quieting  her  in 
tbe  aame,  with  the  enjoyment  of  her  rights 
and  poesesslon  of  said  property,  and  forever 
enjoining  the  defendanto,  John  O.  Dodt,  Vals- 
ln Jones,  and  Felix  Dreyfoua,  from  disturb- 
ing her  title  and  possesidon  by  slander  or 
Qth«wise.  There  was  no  prayer  that  the 
defmdant  Yalaln  Jones  be  ordered  to  sue 
plalntlfl  on  bla  aUeged  title  within  90  days, 


or  at  all,  or  that,  In  default  of  so  Mti»t,  the 
inscription  of  his  title  be  erased  from  tbe 
conTeyance  records. 

Opinion. 

We  are  not  called  on  to  dlsenss  what  may 
be  tiie  ^ect  of  the  Jodgmmt  appealed  from 
aa  to  John  O.  Dodt  We  can  only  conaldw  It 
as  to  Its  bearing  upon  Valsln  Jones.  It  cer- 
tainly was  not  Intended  to  pass  presmtly, 
as  between  plaintiff  and  Jonea,  upon  the  mer- 
its of  th^  reflective  titles  to  this  property. 
Bo  far  from  doing  thla,  the  Judgment  twdered 
the  latter  to  liereafter  Institute  suit  uptm  bis 
title  against  the  pkdntlff.  This  decree  is  ut- 
terly IncoDBlstent  with  the  Idea  that  tbe  titles 
of  these  parties  were  already  adjudicated 
upon.  Plaintiff  baa  not  appealed,  nor  has 
she  prayed  in  thla  court  for  an  amendmoit 
of  tbe  Judgment  We  are  powerless  to 
change  tbe  situation  otherwise  than  as  It 
may  prejudice  Jones.  The  decree  as  it  reads, 
while  It  leaves  open  the  matter  ta  title  as 
between  Jones  and  flie  plaintiff,  mulcts  tiie 
former  In  damages  and  costs  for  having 
placed  of  record  a  title  which  he  bad  ac- 
quired to  this  property.  The  title  bo  ac- 
quired may  be  of  no  value  to  him  when  test- 
ed hereafter  by  the  rights  which  plalntlfl 
may  have  acquired  to  the  property,  but 
whether  this  be  so  or  not  remains  to  be  here- 
after ascertained.  There  is  no  law  protdbit- 
ing  him  from  purchasing  the  prt^erty  from 
other  parties,  and,  having  done  so,  from  pro- 
tecting his  acquired  rights  (such  as  th^ 
were)  by  registry.  There  Is  nothing  to  show 
that  be  was  acting  in  this  matter  otherwise 
than  in  his  own  supposed  interests;  nothing 
tending  to  connect  him  with  Dodt,  as  being 
In  collusion  with  Dodt  either  to  assist  him 
or  to  Injure  the  plaintiff.  Should  Jones  here> 
after  Instltnte  suit  on  his  title  against  the 
plaintiff  for  the  recoTcry  of  thlB  proper^, 
and  succeed  therein,  matters  would  he  in  an 
anomalous  conditicHi,  should  he,  In  advance 
of  Judgment  in  his  favor,  have  been  forced 
to  pay  the  losing  party  $1S0  and  costs.  There 
Is  error  In  the  Judgment  In  this  respect  We 
thlntc  there  was  also  error  in  ordering  Jones 
to  sue  plaintiff  upon  his  alleged  title,  and 
decreeing  that  in  default  of  his  doing  so, 
the  inscription  of  his  title  be  erased  from  the 
records.  The  Judgment  to  that  effect  goes 
beycmd  the  prayer  of  pialntlff'B  petition. 
Viewing  matters  from  the  etaodpoint  of  the 
final  decree  and  the  evidence  disclosed  In  the 
record,  we  think  the  proper  course  to  pursue 
Is  to  reverse  the  Judgment  as  to  Valsin  Jones 
and  dlsmlBB  plaintiff's  demand  and  suit  as 
to  him,  without  prejudice  to  any  rights 
which  either  he  or  the  plaintiff  may  have 
in  respect  to  the  property  in  litigation. 

For  the  reasons  assigned,  it  is  hereby  or^ 
dered,  adjudged,  and  decreed  that  the  Judg- 
ment  appealed  from,  in  so  far  bb  It  is  against 
and  concerns  the  defendant  Valsln  Jones,  be 
and  the  same  is  hereby  annulled,  avoided, 
and  levorsed,  and  It  la  now  ordw^  adjudg- 
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ed,  and  decreed  tliat  plaintiff's  demand  and 
suit  against  VnUIn  Jones  be  and  the  same  Is 
dismissed,  without  prejudice  to  any  rights 
which  either  the  plaintiff  or  the  defendant 
Valsln  Jones  may  have  In  respect  to  the  prop- 
erty In  litigation.  It  Is  further  ordered  and 
decreed  that  the  plaintiff  and  appellee  pay 
the  costs  of  appeal  and  of  the  conrt  helow. 


(45  Fla.  669) 

SILTEB  SFBINOS,  O.  &  O.  B.  CO.  r.  VAN 

NESS  et  al.* 
(Supreme  Court  of  Florida.  June  8,  1908.) 

SUMMONS— DEPECTIVK  SBRVICE-DEED-RIOHT 
OF  WAY— CONDITIONS— BREACH— CONSTRUC- 
TION—RESERVATION  OF  MINING  RIGHTS— 
AGREEMENT  TO  REMOVE  TRACKS— NOTICE- 
SUFFICIENCY— APPEAL  —  REVIEW  —  BREACH 
OF  CONTRACT— DAMAGES— BILL  OF  EXCEP- 
TION S-^  UUOM  B  N  T. 

1.  A  defect  In  the  service  of  a  summous  ad 
reapoadendnm  or  the  sheriff's  return  thereon 
constitutes  no  ground  for  quashing  the  sum- 
mons or  abating  the  suit. 

2.  A  declarauon  agamst  a  railroad  company, 
alleging  that  plaintiffs  couveyed  to  defendant 
a  ngbt  of  way  acron  certain  land  upon  which 
it  coDstructed  and  was  tbeu  operating  its  rail- 
road; that,  knowing  there  were  raluable  de- 
posits of  phoiiphate  in  and  upon  said  right  of 
way,  the  defendant,  at  the  time  of  and  in  and 
by  said  conveyance,  stipulated,  promised,  and 
agreed  that  when  plaiutiiEs  desired  to  mine  and 
remove  said  deposits  It  would,  upon  60  days' 
written  notice,  remove  its  railroad  track  to  ad- 
jafont  or  adjoining  lands;  that  thereafter  plain- 
tilts  gave  defendant  the  (lO  days'  written  notice, 
stating  that  they  desired  to  commence  mining 
at  the  expiration  of  said  period;  that  defend- 
ant neglected  and  refused,  and  still  neglects 
and  refuses,  to  remove  its  railroad,  or  any  part 
of  same,  from  said  strip  or  any  part  of  said 
land;  that  by  reason  of  the  breach  of  said 
promise  plaintiffs  had  been  hindered,  obstruct- 
ed, and  deprived  of  the  use,  enjoyment,  and 
profits  of  the  land,  and  hindered,  delayed,  and 
obstructed  in  mining  and  removing  from  said 
I&nd  the  valuable  phosphate  rock  deposited 
therein— states  a  cause  of  action  for  damages 
consequent  upon  breach  of  defendant's  agree- 
ment to  remove  Its  track;  and  It  is  not  neces- 
sary  to  allege  the  amount  of  phosphate  which 
plaintiffs  were  prevented  from  mining,  nor  that 
it  was  possible  for  defendant  to  comply  with 
the  written  notice  alleged,  nor  Is  tbe  alleged 
uotice  insulBcient  for  failure  to  deriguate  a 
place  to  which  tbe  track  could  be  removed. 

3.  When  the  grantee  accepts  a  deed,  and  en- 
ters into  possession  of  tbe  land  couveyed,  he  is 
deemed  by  such  acts  to  have  expressly  agreed 
to  do  what  it  Is  stipulated  In  the  deed  he  should 
do,  even  though  he  did  not  sign  the  deed,  and 
trial  courts  may  in  proper  cases  so  instruct  the 
jury. 

4.  Where  the  language  used  in  a  deed  Is  am- 
biguous, and  may  Import  either  a  condition 
subsequent  or  a  covenant,  it  will  be  construed 
to  be  the  latter  in  preference  to  the  former, 
and,  in  determining  whether  a  particular  pro- 
vision is  a  condition  subsequent  or  a  covenant, 
tbe  entire  instrument  and  the  object  and  pur- 
pose of  the  grant  will  be  looked  to  in  order  to 
ascertain  the  real  intent  of  the  parties,  and  the 
instrument  will  be  construed  most  farorably  to 
the  grantee,  so  as  to  avoid  a  forfeiture  of  tbe  ee- 
tate  panted. 

5.  W'here  one  sells  a  railroad  right  of  way,  or 
a  parcel  of  land,  reserving  tbe  minerals,  with 
a  reservation  of  tbe  right  to  mine,  the  latter 
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right  mnst  be  so  exerdscd  as  not  to  nndermlae 
the  surface  support  or  let  down  the  tracks,  un- 
less  that  right  is  reserved  by  express  words  or 
by  necessary  implication.  The  court  must  he 
able  to  see  clearly  from  the  language  used  that 
the  right  reserved  was  to  extend  to  letting 
down  the  road,  or  undermining  the  lorface  sup- 
port, before  the  reservation  will  be  construed 
as  authorizing  that  to  be  done. 

6.  A  deed  conveying  a  right  of  way  to  a  rail- 
road company  cootained,  immediately  follow- 
inq  tbe  description  of  the  property,  a  clause 
as  follows:  "Provided  that  should  there  be 
valuitble  phosphate  beds  or  deposits  along  the 
aforesaid  located  line  of  surrey,  and  the  first 
party  desire  to  mine,  operate  and  remove  said 
deposits  of  phosphate,  then  tbe  said  party  of 
tbe  second  part  sboll  upon  sixty  days'  prior 
notice  in  writing  remove  said  track  of  railroad 
to  adjacent  or  adjoining  lands,  and  the  said 
second  party  shall  have  the  riKht  to  diange 
such  track  of  railroad  to  original  line  after 
aforesaid  deposits  of  pbosi)b9te  shall  have  been 
removed."  Tbe  deed  also  contained  a  covenant 
on  the  part  of  the  grantors  not  In  any  manner 
to  disturb,  hinder,  or  molest  the  company  in 
the  use  and  enjoyment  of  its  right  of  way,  and 
a  proviso  at  the  end  of  the  deed  to  the  ^ect 
th.it,  if  the  company  should  not  within  six 
months  grade  and  tie  its  railroad  over  and 
across  the  land,  then  tbe  conveyance  should  he 
wholly  void  end  of  no  effect.  The  deed  con- 
tained no  clauee  declaring  a  forfeiture,  nor  right 
of  re-eutry  or  possession  in  the  Krantors,  nor 
right  to  mine,  reparJless  of  the  railroad  tracks, 
upon  failure  to  remove  the  tracks  upon  notice. 
UeltJ,  that  the  proviso  quoted  was  neither  a 
reservation,  limitation,  nor  condition  eabseqnent, 
hut  merely  a  covenant  or  promise  on  the  part 
of  the  railroad  company  to  remove  Its  tracks 
upon  the  conditions  named,  for  breach  of  which 
an  action  for  damages  lies.  Taylor,  G.  3^  and 
Maxwell,  J.,  dissenting. 

7.  A  written  notice  to  a  railroad  company 
"to  remove  tbe  track  of  said  railroad  from  the 
phosphate  deposits  (for  the  purpose  of  mining 
the  same)  where  they  occur  in  the  lands  enu- 
merated and  described  In  a  certain  right  of  way 
deed,"  particularly  described,  is  a  sufflcioit  no- 
tice under  a  clause  in  said  right  of  way  deed 
to  the  effect  that,  diould  there  be  valnahle 
phosphate  beds  or  deposits  along  the  right  of 
way  granted,  and  the  grantors  desired  to  mine, 
operate,  and  remove  same,  then  the  railroad 
company  sbonid  opon  60  days*  prior  notice  in 
writing  remove  said  UAdt  of  railroad  to  adja- 
cent or  adjoining  lands,  where  the  company, 
upon  receipt  of  such  notice,  sent  an  agent  to 
see  the  party  giving  it,  never  requested  a  more 
specific  one,  and  never  claimed  to  hare  been 
ignorant  of  the  precise  location  of  the  phosphate 
deposits  which  the  grantors  desired  to  mine. 
Taylor.  C.  J.,  dissenting. 

8.  Where  a  cause  is  heard  in  the  Supreme 
Court  upon  abstracts  of  the  record,  and  the 
bill  of  exrnttions  as  abstracted  fails  to  set 
forth  such  brief  statements  of  the  proofs  as 
are  necessary  to  show  the  propriety  or  impro- 
priety of  ralmgs  admitting  evidence  as  required 
by  the  rules  of  conrt,  or  falls  to  show  that  the 
matters  of  fact  asserted  as  objections  to  tlie 
admission  of  such  evidence  are  true,  the  Su- 
preme Court  cannot  declare  the  trial  court  in 
error  In  admitting  such  evidence. 

0.  Where  a  cause  is  beard  in  the  Supreme 
Court  upon  abstracts  of  the  record,  and  the 
bill  of  exceptions  as  abstracted  fails  to  set 
forth  a  statement  of  the  facts  uprai  which  in- 
structions refused  were  predicated  as  reqidred 
hy  the  mles  of  court,  the  Supreme  Court  cannot 
declare  the  trial  court  In  error  In  refusing  socb 
instructions. 

10.  Instructions  to  the  effect  that,  when  two 
parties  have  made  a  contract  which  one  of 
them  has  brok^  the  damages  which  the  other 
party  ought  to  receive  in  respect  to  such  breach 
of  contract  should  be  such  as  JOflj  fairlK  ud 
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reasonably  be  considered  either  arisiug  Datural- 
It,  i,  e.,  accordiag  to  tbe  usual  course  of  things 
from  such  breath  of  coutract  itself,  or  soch  aa 
may  reasonably  be  supposed  to  have  been  in 
contemplation  of  both  parties,  at  tbe  time  they 
made  the  contract,  as  tbe  probable  result  of 
such  breach  of  it;  that  the  party  which  1b  in 
default,  that  is,  the  party  who  has  broken  the 
contract,  should  make  good  the  damages  sus- 
tained by  bis  breach  of  coutract,  which  were 
contemplated  or  might  reaaonebly  be  supposed 
to  hare  entered  into  the  contemplation  of  the 
parties  at  tbe  time  of  making  the  contract; 
and  that  gains  prevented,  as  well  as  looses  bqs- 
tained.  may  be  recovered  as  damages  for  breach 
of  a  contract,  when  they  can  be  rendered  rea- 
sonably certain  by  evidence  and  have  naturally 
resulted  from  breach  of  contract— assert 
mentary  principles  of  law,  and  are  properly  giv- 
eo  where  warranted  by  the  evidence. 

11.  Where  a  bill  of  exceptions  is  deficient  in 
showing  facts  required  to  oe  shown  by  it,  the 
defect  cannot  be  aided  reference  to  the  evi- 
dentiary bill. 

12.  l^^ere  husband  and  wife,  granton  In  a 
right  of  way  deed  containing  a  promise  on  the 
part  of  the  grantee  railway  company  upon  notice 
to  remove  its  track  from  phosphate  depo&lta 
apon  its  right  of  way  to  enable  tbe  grantors 
to  mine  same,  bronght  snit  for  breach  of  such 
coTenant,  and  it  developed  io  the  evidence  that 
the  wife  hnd  no  interest  in  tbe  land  other 
than  a  right  of  dower,  but  no  issue  was  made 
as  to  her  right  to  recover  as  a  joint  plaintiff, 
the  court  properly  entered  judgment  upon  the 
verdict  in  favor  of  tbe  husband  'and  wife  jointly. 

IS.  The  measure  of  damages  for  breach  of  an 
agreement  on  the  part  of  a  railroad  company, 
to  whom  a  right  of  way  has  been  granted,  to 
remove  its  track  of  rnilroad  to  adjacent  or 
adjoining  lands,  upon  written  notice,  in  case 
▼alaabla  phoq>hate  beds  or  deposits  shonld  be 
found  to  lie  aloog  said  right  of  way  and  the 
grantors  shonld  desire  to  operate  mine  and  re- 
move same,  is  the  value  of  the  phosphate  that 
could  not  be  mined  withont  letting  down  the 
tracks  or  injury  to  the  surface  of  the  right  of 
way. 

14.  Testimony  proving  a  system  of  redding, 
boring,  pitting,  and  excavating  snfflciently 
thorough  for  a  reliable  estimate  as  to  the 
amount  of  phosphate  in  beds  upon  a  railroad 
right  of  way  100  feet  wide  is  not  too  loose,  in- 
d^nite,  and  uncertain  to  form  the  basis  for 
an  award  of  damages  for  the  value  of  the 
phosphate  in  such  beds. 

15.  Evidence  examined,  and  found  sufficient 
to  support  the  verdict  l^ylor;  G.  J.,  aud  Max- 
well, J.,  dissenting. 

(SyllabuB  by  tbe  Court.) 

In  Banc.  Error  to  Circuit  Cotirt,  Citrus 
County;   William  A.  Hocker,  Judge. 

Action  by  M.  V.  B.  Van  Ness  and  Annie 
Lu  Van  Ness  against  tbe  Silver  Springs,  Oc- 
ala  &  Gulf  Railroad  Company.  Judgment 
for  plaintiffs.  Defendant  brli^  error.  Af- 
firmed. 

R.  A.  Bnrford,  B.  K.  Foster,  and  J.  B. 
Whitfield,  for  plaintiff  in  erm.  T.  P.  Lloyd. 
ft>r  defendants  In  error. 

CARTER,  J.  This  cause  was  duly  consid- 
ered by  Division  B  of  tbe  court,  and,  a  dif- 
ference of  opinion  among  its  members  bav- 
ing  arisen  as  to  certain  questions  Involved, 
tbe  cause  was  referred  to  the  court  in  banc 
for  decision,  and  in  tbe  early  part  of  the 
present  term  the  court  ta  banc  disposed  of 
tbe  case  1^  a  Judemeot  of  affirmance,  wltb- 
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out  written  opinion.  A  petition  for  a  rehear- 
ing was  filed  In  due  course,  which  has  been 
duly  considered,  and.  In  view  of  the  Im- 
portance of  some  of  tbe  questions  involved, 
the  court  deems  It  proper.  In  disposing  of 
tbe  petition,  to  file  this  written  opinion  ex- 
pressing Its  views  upon  the  questions  em- 
braced In  the  assignment  of  errors. 

On  February  1,  1895.  defendants  In  error 
began  an  action  against  plaintiff  in  error  In 
the  circuit  court  of  CMtrus  county,  claiming 
damages  for  failure  of  defendant  to  remove 
Its  track,  build  a  side  track,  and  to  construct 
a  depot.  At  the  trial  plaintiffs  waived  their 
claim  for  damages  for  failure  to  construct 
side  track  and  depot,  and  obtained  judgment 
for  $15,000  damages  on  account  of  failure 
to  remove  track. 

Tbe  summons  was  served  upon  a  business 
agent  of  defendant  resident  in  Citrus  coun- 
ty, the  sheriff  stating  In  his  return  that  the 
president,  rice  president,  treasurer,  cashier, 
secretary,  general  manager,  and  directors 
were  absent  from  and  could  not  be  found  in 
Citrus  county.  Defendant  entered  Its  spe- 
cial appearance  for  the  purpose,  as  stated, 
of  contesting  tbe  service  and  the  Jurisdiction 
of  the  court,  and  in  pursuance  thereof  filed 
a  paper  stating  that  it  contests  the  jurisdic- 
tion of  tbe  court  upon  five  specified  grounds 
relating  to  the  sufflcfeney  of  the  sheriff's  re- 
turn of  service,  and  concluding  as  follows: 
"Wherefore  defendant.  In  pursuance  of  Its 
special  appearance  and  its  objections  to  ju- 
risdiction and  the  service  of  process  as  above 
set  forth,  here  moves  the  court  to  quash  the 
writ  In  said  cause  and  abate  the  action." 
The  court  denied  the  motion,  and  such  rul- 
ing constitutes  the  basis  of  the  first  assign- 
ment of  error.  The  court  ruled  correctly 
upon  tbls  motion.  The  motion  was  to  quash 
the  writ  and  abate  the  action— not  to  quash 
the  service  or  return  of  service.  A  defect 
in  the  service  or  sherieTs  return  constitutes 
no  ground  for  quashing  the  writ  or  abating 
the  suit.  TIdwell  r.  Wltberspoim,  18  Fla. 
282,  text  286. 

The  declaration,  filed  March  4,  1895,  so 
far  as  it  claims  damages  for  failure  to  re- 
move  track,  alleged  that  on  May  28,  1891, 
and  prior  thereto,  plaintiffs  were  In  posses- 
sion and  absolute  owners  In  fee  simple  of 
certain  lands  therein  described,  containing 
120  acres,  more  or  less,  situated  in  said  coun- 
ty; that  on  said  day,  and  at  several  times 
prior  thereto,  defendant  made  application 
to  and  requested  plaintiffs  to  grant  and  con- 
vey to  it  a  certain  parcel  of  said  described 
land  100  feet  in  width,  and  running  across 
same,  for  a  right  of  way  for  the  railroad  de- 
fendant was  then  building  and  constructing; 
that  on  said  day,  at  the  frequent  solicita- 
tions and  requests  of  defendant,  and  for  the 
consideration  thereinafter  set  out,  plaintiffs 
made  and  delivered  to  defendant  a  certain 
deed  in  writing,  conveying  to  it  a  strip  or 
parallelogram  of  land  100  feet  In  width  over 
aud  upon  tbe  above-described  lan4,  for  the 
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right  of  way  of  Its  railroad,  and  upon  which 
Btrip  or  parallelogram  of  land  defendant  con- 
atructed  and  buUt  Ita  railroad,  and  upon 
which  It  malntalne  and  keeps  a  railroad 
track  npon  which  It  mns  and  operates  en- 
giaea  and  cars  dally;  that  the  consideration 
moving  plaintiffa  to  make  and  deliver  tx> 
defendant  said  deed  conveying  said  right 
of  way  was  the  promises,  agreements,  un- 
dertaklnga,  and  covenants  made  In  writing 
at  the  time  aforesaid,  and  before  taking  pos- 
session of  said  atrip  of  land,  to  and  with 
plalntlfts,  as  follows:  That  at  the  time  of 
making  and  delivering  said  deed '  defendant 
had  notice  and  knowledge  that  In  and  upon 
said  strip  there  were  deposits  of  valuable 
phosphate  rock,  and  defendant  then  and 
there  promised,  agreed,  undertook,  engaged, 
and  covenaoted  to  and  with  plaintiffa  that, 
when  the  latter  desired  to  mine  and  remove 
the  phosphate  rock  from  said  strip  of  land, 
vpon  60  days'  notice  In  writing  given  by 
plaintiffs  to  defendant  that  the  former  de- 
sired to  mine  said  land,  the  defendant  cor- 
poration should  remove  Its  railroad  track 
to  adjacent  or  adjoining  lands,  defendant 
'  reserving  the  right  to  move  said  railroad 
track  to  original  line  after  plaintiffs  had  re- 
moved the  phosphate  rock;  that  said  prom- 
ise, agreement,  undertaking,  engagement,  and 
covenant  made  by  defendant  with  plaintiff 
and  as  the  consideration  for  granting  said 
right  of  way,  are  in  writing,  and  Incorinrated 
In  the  deed  granting  and  conveying  said  right 
of  way;  that  on  March  11,  1894,  plaintiffs 
gave  defendant  the  60  days'  notice  In  writ- 
ing, stating  therein  that  plaintiffs  desired 
to  commence  mining  at  the  expiration  of 
said  time  on  said  strip  of  land  and  lands 
adjacent;  that  defendant  acknowledged  re* 
celpt  and  service  of  said  notice;  that  plain- 
tiffs,  at  the  expenditure  of  much  time  and 
money,  made  preparations  to  commence  min- 
ing the  phosphate  rock  on  said  strip  of  land 
and  lands  adjacent,  and  were  proceeding  to 
mine  aald  rock,  and  were  procuring  material 
for  mining,  and  making  negotiations  for  ma- 
chinery, such  as  engines  and  washers,  to 
commence  mining  on  said  strip  of  land  and 
lands  adjacent;  that,  notwithstanding  such 
notice  given  by  plaintiffs,  defendant  neglect- 
ed and  refused  at  the  expiration  of  the  60  days 
stated  in  the  notice,  and  still  neglects  and 
refuses,  to  remove  its  railroad,  or  any  part 
of  same,  from  said  strip  or  any  part  of  the 
land;  that  defendant  had  broken  its  afore- 
said promise,  agreement,  undertaking,  en- 
gagement, and  covenant  made  as  aforesaid, 
whereby  plaintiffs  had  been  hindered,  ob- 
structed, and  deprived  of  the  use,  enjoy- 
ment, and  profits  of  the  land  aforesaid,  and 
hindered,  delayed,  and  obstructed  In  mining 
and  removing  from  said  land  the  valuable 
phosphate  rock  deposited  In  and  npon  the 
same;  and  from  such  misfeasance,  nonfea- 
sance, and  breaking  of  promise,  agreement, 
undertaking,  engagement,  and  covenant  on 
the  part  of  defendant,  and  other  wrongs  and 


injuries  done  plaintiffs  by  defendant  In  man- 
ner and  form  aforesaid,  plaintiffs  have  suf- 
fered and  Bustained  and  claim  damages  In 
the  sum  of  $75,000. 

The  defendant  demurred  to  the  declara- 
tion, noting  many  points  of  law  to  be  ar- 
gued. The  demurrer  was  overruled,  and  the 
ruling  is  made  the  basis  for  the  second  as- 
signment of  error.  Under  this  assignment 
it  is  argued  that  the  declaration  does  not 
sufficiently  allege  the  manner  in  which  plain- 
tiffs were  damaged,  the  'elements  that  Ox 
the  amount  of  damage,  or  the  amount  of 
phosphate  to  be  mined,  nor  that  It  was  pos- 
sible for  defendant  to  comply  with  the  no- 
tice to  remove  tracks,  nor  that  the  notice 
was  in  accordance  with  the  terms  of  the 
deed,'  nor  that  a  place  was  designated  to 
which  defendant  should  move  the  track. 
It  Is  also  argued  under  this  assignment  of 
error  that  plaintiffs  had  mistaken  their  rem- 
edy, It  being  contended  that  the  proper  rem- 
edy was  a  proceeding  to  have  the  deed  set 
aside,  or  to  compel  fulfillment  of  the  condi- 
tions upon  which  It  was  made. 

It  appears  to  the  court  that  the  action  Is 
properly  brought  for  damages  consequent 
upon  breach  of  the  defendant's  agreement 
to  remove  Its  track  set  up  In  the  declaration; 
that  the  character  of  plaintiffs'  damages  la 
sufficiently  stated  without  naming  the 
amount  of  phosphate  to  be  mined;  that  the 
notice  given  was  sufficient  under  the  terms 
of  theagreement  alleged;  and  that  Itwas  not 
necessary  to  allege  that  It  was  possible  for 
defendant  to  comply  with  the.  notice,  nor  to 
designate  in  the  notice  a  place  to  which 
the  track  was  to  be  removed,  aa  that  was  a 
matter  for  the  defendant  to  determine  for  It- 
self. The  declaration  Is  auffldent  as  against 
the  objections  urged,  and  the  second  assign- 
ment of  error  Is  not  well  taken. 

Defendant  pleaded  not  guilty,  non  est 
factum,  performance,  non  damnlficatns,  in- 
sufficient notice  to  remove  track,  want  ot 
good  faith  on  the  part  of  the  plaintiffs  in 
giving  the  notice,  that  plaintiffs  volontarily 
vrithdrew  the  notice  given  by  them,  and  that 
plaintiffa  began  mining  on  the  land  beyond 
the  limits  of  the  right  of  way,  bnt,  finding 
it  nnprofltable,  abandoned  same  before  com- 
mencement of  suit,  at  which  time  the  exca- 
vations for  mining  had  not  approached  snffi- 
clentiy  near  the  track  to  interfere  with  such 
excavations  and  the  removal  of  phosphate^ 
Issue  was  joined  on  these  pleas. 

At  the  trial  plaintiffs,  over  defendants  ob- 
jections, introduced  in  evidence  a  docnment, 
as  follows: 

"State  of  Florida,  Citrus  County:  Know 
all  men  by  these  presents  that  Martin  V.  B. 
Van  Ness  and  Annie  L.  Van  Ness,  bis  vrtf*", 
of  the  coimty  of  Citrus,  in  the  State  of  Flori- 
da, parties  of  the  first  part,  for  and  In  Ccu- 
slderatlon  of  the  sum  of  one  dollar  to  tiiem 
in  band  paid  by  the  Sliver  Springs,  Ocala  and 
Gulf  Railway  Company,  a  corporation  of 
the  State  of-  Florida,  party  aC  the  Mcond 
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pert;  the  receipt  whereof  la  herebj  acknowl- 
edged, bave  granted,  bai^ined,  sold  and 
coDT^red  and  hj  theae  presente  do  graat, 
bargain,  tsell  and  convey  unto  the  parly  of 
tlie  second  part  a  strip  parallek^pam  of 
land  for  its  railroad  ri^^t  of  way,  and  their 
necessarr  railroad  pnrposea,  one  hundred  feet 
in  width  at  and  near  whatever  pdnt  or 
p<^t8  the  said  party  of  the  second  j^rt  may 
see  proper  to  locate  the  same  of.  In,  vtpon, 
irvet,  through  and  across  the  following  de- 
scribed land,  Mtnate,  lying  and  ixSng  in  Oi^ 
ms  county,  in  the  State  of  Florida,  partlco- 
lai^  described  as  fbllows:  The  southeast 
qnarter  of  the  southwest  qnarter  of  sectlim 
thirt7-six  township  eighteen  (1$  south, 
range  nineteoi  (18)  east,  and  the  northeast 
quarter  of  the .  northwest  qnartw  and  the 
northwest  qnarter  of  the  nwtheast  quarter 
of  section  ime  (1).  townslUp  nineteen  (1^ 
south,  range  nineteen  (19)  east.  Provided 
that  should  th«»  be  valuable  phosidiate  beds 
or  deposits  along  the  afwesald  lootted  line 
of  survey,  and  the  flrst  party  deslie  to  mine, 
opoate  and  remove  said  deposits  of  phos- 
phate, then  ttx  said  party  of  the  seeraid  pert 
shall  upon  sixty  days'  prior  notice  in  writ- 
ing remove  said  track  of  railroad  to  adjacent 
or  adjoining  lands,  and  the  said  second  party 
shall  have  the  right  to  change  such  track  of 
railroad  to  original  line  after  aforesaid  de- 
posits of  phosphate  shall  have  bem  removed. 
The  party  of  the  second  part  agrees  to  con- 
struct necessary  side  track  tm  the  removal 
of  pho9ipbate  taken  from  mines  im  the  fwe* 
going  described  lands,  which  mines  are  ad> 
Jacent  to  said  track  of  railroad  and  being 
operated  by  party  of  flnt  part  or  assigns, 
said  side  track  to  be  consLruoted  without 
expense  to  party  (tf  flnt  part,  said  way  as 
aforesaid  shall  be  as  aforesaid  one  hundred 
feet  wide  and  shall  be  located  as  aforesaid 
party  of  the  second  part.  Its  successon 
and  asdgns,  and  It  shall  be  lawful  for  the 
party  of  the  second  part.  Its  successon  and 
assigns  and  all  and  every  person  for  its  bene- 
fit and  advantage  at  alt  time  hereafter,  to 
construct  Its  railroad  and  appurtenances  np- 
OD,  and  to  use,  pass  and  repass  with  and 
without  property  and  effects  through  and 
over  Its  railroad  lately  surveyed  end  located 
by  the  party  of  the  second  part  In,  upon, 
over,  through  and  across  the  same.  And  de 
said  party  of  the  second  part,  Its  succeaaora 
nnd  assigns  la  hereby  granted  and  shall  have 
the  right  and  privilege.  In  consideration 
aforesaid,  and  In  consideration  of  Its  con- 
structing and  operating  its  railroad,  to  go 
beyond  the  limits'  of  said  one  hundred  feet 
or  way,  hereby  granted  and  conveyed,  to 
drain  said  way  and  perpetually  to  keep  tbe 
same  drained  by  necessary  drains  or  ditches 
OTOT  and  across  nny  adjacent  lands  which 
may  be  owned  by  said  party  of  tbe  firet 
part  The  party  of  the  secpnd  part  further 
aerees  to  maintain  a  statloa  upon  the  afore- 
iiaid  described,  lands,  and  parties  of  the  ilrat 


part  hereby  granting  and  donating  auffldent 
land  for  such  purpose.  And  the  party  of 
tbe  flnt  part  hereto  covenants  and  agrees 
not  In  any  manner  to  disturb,  Under  or  mo- 
lest the  party  of  the  second  part,  its  suc- 
cesson or  assigns,  servants,  i^^ents  or  em- 
ployes in  use  and  enjoyment  of  said  way  and 
Iffivllege.  To  have  and  to  hold  tbe  above 
granted  premises  and  privileges  unto  the 
said  party  of  the  second  part,  its  sncceasora 
and  assigns  against  all  and  every  peraon  or 
persons  lawfully  claiming  or  to  daim  the 
same  by,  through  or  under  tb%  parties  of 
the  flrst  part,  their  heirs,  executors,  admln- 
istratora  or  assigns.  Provided,  however,  that 
if  the  party  of  the  second  part  its  succosora 
or  assigns  shall  not  wltbln  ^  months  from 
the  date  thereof  locate,  grade  and  tie  Ite 
ralhroad  over,  through  or  across  the  said 
above  mentioned  or  described  premises,  then 
this  grant  and  conve^uce  to  tw  wholly,  void 
and  of  Do  effect  Tit  witness  whereof  the 
parties  of  tbe  flrst  part  have  hereunto  set 
their  hands  end  efllxed  their  seals  tbis  2etb 
day  of  May,  A.  D.  1891. 

«<Uartai  V.  B.  Van  Nesa.  [Seal.] 
"Annie  L.  Van  Ness.  [Seal.] 

"Signed,  sealed  and  delivered  In  presence 
of  as  witnesses, 

"L.  R.  mctaenlaab, 
"B.  J.  Van  Nesa." 

To  this  instrument  was  .attached  a  pnqper 
acknowledgment  on  tbe  iiart  of  Annie  L. 
Van  Ness,  relinquishing  all  her  rights,  inters 
ests,  title,  claim  to  dower,  or  any  other 
claim,  executed  before  an  officer,  separate 
and  apart  from  her  husband.  The  ruling  ad- 
mitting tbls  deed  In  evidence  is  the  Iwsls 
for  the  third  assignment  of  error.  The  only 
contention  made  under  this  assignment  Is 
that  tbe  clause  beginning  *inovlded  that" 
Immediately  following  the  -description  of  the 
property  In  tbe  deed,  properly  construed.  Is  a 
condition  subsequent  for  breach  of  which  the 
plalntiffli  m^lit  renter,  and  not  a  cov«iant 
or  agreemmt  on  the  part  of  defendant  to 
remove  Its  tracks  for  breach  of  which  an 
action  for  damages  will  Ue.  Tbe  clause  In 
question,  being  In  form  a  proviso,  possesse« 
some  of  the  attributes  appropriate  to  a  lim- 
itation, reservation,  or  condition  subsequent; 
but,  looking  to  the  language  of  tbe  entire 
deed  and  the  evident  Intent  and  purpose  of 
tbe  imrtles,  the  court  Is  of  opinion  it  is  nei- 
ther, but  that  It  is  an  agreement  on  the 
part  of  the  defendant,  in  the  nature  of  a 
covenant,  whereby  the  defendant,  by  Ite  ac- 
ceptance of  tbe  deed  and.  entry  Into  posses- 
sion under  it,  bound  Itself  to  remove  its 
tracks  under  tbe  circumatances  theraln  atet- 
ed,  and  upon  which  an  action  for  damages 
for  failure  to  move  Ite  tracks  lies, 

When  the  grantee  accepts  a  deed  and  en- 
ters Into  poBsessIon  of  the  land  conveyed,  be 
is  deemed  by  such  acts  to  have  expressly 
agreed  to  do  what  It  is  stipulated  In  the 
deed  be  should  do^  even  tbonjEh  be>dld  noti 
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4gn  the  deed.  2  DeTlln  on  Deed?  (2d  Ed.)  | 
940a;  Hlckey  t.  Railway  Company,  51  Ohio 
St  40,  86  N.  £.  672,  23  L.  B.  A.  896,  46  Am. 
St  Bep.  545;  liable  t.  Omnaton.  98  Mass. 
317;  Hutchlnaon  t.  The  Chicago  &  North- 
western Ballway  Company,  37  Wis.  582; 
Bathbone  t.  Tioga  Nar^tion  Company,  2 
Watts  ft  8.  74.  Whether,  under  sach  clr- 
camstances,  an  action  of  covenant  may  be 
maintained  against  the  grantee,  we  do  not 
now  determine,  as  we  do  not  construe  the 
declaration  tn  this  case  to  declare  in  cove- 
nant, but  upon  the  agreement  alleged  to  be 
Incorporated  In  the  deed.  The  question 
whether  a  partlcnlar  proTltion  in  a  deed  is  to 
be  construed  as  an  aceptlon,  limitation,  res- 
erratlon,  condition  snbseqoent,  or  a  coTenant, 
is  often  one  of  great  difficulty,  but  there  are 
certain  general  rules  which,  when  applied  to 
the  present  case,  enables  the  court  to  say 
that  the  claose  tn  question  is  promissory  in 
character,  and  not  a  condition  the  nonp^ 
formance  of  which  will  forfeit  the  estate. 
Where  the  language  used  is  ambiguous,  and 
may  Import  either  a  condition  or  a  coTcnant, 
It  will  be  oonstmed  to  be  the  latter  In  prefer- 
ence to  the  former.  The  entire  instrnm«it 
and  the  object  and  purpoae  of  the  grant  will 
be  looked  to  In  order  to  ascertain  the  real 
intent  of  the  parties,  and  the  Instrument  will 
be  construed  most  favorably  to  the  grantee, 
so  as  to  avoid  a  forfeiture  of  the  estate  grant- 
ed. Elyton  land  Compare  r.  South  &  North 
Alaljama  Railroad  Company,  100  Ala.  396, 
14  South.  207;  Woodruff  v.  Woodruff,  44  N. 
J.  Eq.  349,  16  Atl.  4.  1  L.  R.  A.  880;  SUlwell 
V.  St.  Louis  &  Hannibal  Ballway  Company, 
39  Mo.  App.  221;  Ashton  v.  Stock,  L.  B.  6 
Ch.  Dlv.  719;  Hoyt  T.  Kimball,  49  N.  H.  322; 
Post  V.  Well,  116  N.  T.  361,  22  N.  E.  145,  5 
L.  B.  A.  422,  12  Am.  St.  Bep.  809;  3  Elliott 
on  Kallroads.  %  945. 

The  deed  contains  another  proviso,  at  the 
end,  which  In  express  terms  declares  ttiat  It 
Is  to  be  void  if  certain  conditions  are  not 
performed,  whereas  the  clause  we  are  con- 
struing contains  no  such  provision,  nor  does 
it  contain  any  language  authorizing  a  re< 
entry  by  the  grantors  if  the  tracks  are  not 
removed,  nor  denying  to  the  grantee,  or  se- 
curing to  the  grantors,  the  right  of  posses- 
sion in  case  of  failure  to  remove  tlie  track 
upon  notice.  It  is  quite  evident  that  the  par- 
ties did  not  intend  a  forfeiture  of  the  de- 
fendant's rights  In  the  entire  right  of  way 
granted,  or  even  in  that  part  covering  phos- 
phate deposits,  because  the  right  to  remove 
the  track  to  the  original  line  after  the  re- 
moval of  the  phosphate  Is  expressly  reoog- 
nlsied.  The  right  of  way  granted  was  to  ex- 
tend through  three  40*8  of  land— at  least  lialf 
a  mile— and,  aside  from  tiie  clause  In  ques- 
tion, the  perpetual  use  of  such  right  of  way 
was  secured  to  the  company  If  the  road  was 
constructed  within  a  limited  time,  which  the 
declaration  alleges  was  done,  and  wliich  la 
not  dolled  by  the  pleas.  The  clause  has  ref- 
erence merely  to  mining  rights,  and  ot  course 


has  no  application  to  any  portion  of  the  right 
of  way  not  over  phosphate  deposits.  Jhi 
clause  does  not  reserve  to  the  grantors  the 
right  to  mine  r^rdless  of  the  railroad's  oc- 
cupation of  the  right  of  way,  nor  to  disturb 
the  company's  surface  right,  or  right  to  sup- 
port over  the  phosphate  beds,  upon  giving  no- 
tice, nor  does  It  provide  that  the  failure  to  re- 
move the  tracks  upon  notice  shall  entitle  the 
grantors  to  re-enter,  or  work  a  forfeiture  of 
the  company's  right  to  Its  right  of  way  or 
the  portion  covering  phosphate  beds.  The 
clause  does  not,  either  by  express  language 
or  by  necessary  Implication,  declare  tliat  such 
results  shall  follow  a  failure  to  remove  the 
track  upon  notice,  but  evidently  proceeds  up- 
on the  theory  that  the  agreement  to  remove 
the  tracks  will  be  performed.  The  clause 
certainly  contemplates  that  the  tracks  shall 
be  removed  before  any  mining  shall  be  done 
that  will  endanger  the  railroad,  and  It  was 
to  secure  such  removal  that  it  appears  to 
have  been  inserted.  The  rule  Is  that  where 
one  sells  a  right  of  way  or  a  parcel  of  land, 
reserving  the  minerals,  with  a  reservation 
of  the  right  to  mine,  the  latter  right  must  be 
BO  exercised  as  not  to  undenuiue  the  surface 
support  or  let  down  the  tracks,  unless  that 
right  is  reserved  by  express  words  or  by  nec* 
essary  Implication.  The  court  must  be  able 
to  see  clearly,  from  the  language  used,  that 
the  right  reserved  was  to  extend  to  letting 
dovra  the  road  or  undermining  the  surface 
support,  before  the  reservation  will  be  con- 
strued to  give  that  power.  Bell  v.  Earl  of 
Dudley  (1895)  L.  B.  1  Ch.  Dlv.  182;  Hext  v. 
GUI,  li.  R.  7  Ch.  App.  699;  Caledonian  RaU- 
way  Ca  v.  Sprot,  2  Jur.  <N.  S.)  623;  Dixon 
V.  White,  li.  R.  8  App.  Gas.  833;  Coleman 
T.  Ohadwick,  80  Pa.  81,  21  Am.  Rep.  93;  Wil- 
liams V.  Hay,  120  Pa.  486,  14  Atl.  379,  6  Am. 
St  Bep.  719;  Bobertson  v.  Youghlogheny 
Blver  Coal  Co.,  172  Pa.  566,  33  Atl.  706; 
MIckle  V.  Douglas,  TO  Iowa.  78,  39  N.  W. 
198.  Under  the  rules  of  construction  stated, 
there  being  no  absolute  reservation  of  the 
right  to  mine  regardless  of  the  presence  of 
the  railroad  upon  the  right  of  way  granted, 
and  as  the  right  of  way  vras  granted  to  en- 
able the  defendant  to  perform  its  public  obli- 
gations, with  no  words  of  forfeiture  for  fall* 
ure  to  remove  its  tracks,  the  court  la  of  opin- 
ion that  the  clause  In  question  is  neither  a 
reservation,  limitation,  nor  condition  subse- 
quent, but  merely  a  covenant  or  promise  on 
the  part  of  defendant  to  remove  its  tracks 
npon  the  conditions  named,  for  breach  of 
which  an  action  for  damages  lies.  Doe  dem. 
Willson  V.  Phillips,  2  Bingham,  13;  Doe  dem. 
Gardner  v.  Kennard,  12  Ad.  Sc  El.  (N.  S.)  244; 
Wheeler  t.  Dascomb,  3  dish.  285;  Dennlson 
V.  Bead,  3  Dana,  586;  Sloan  v.  Cantreli.  5 
Cold.  571;  Bcrgland  v.  Frawley,  72  Wis.  559, 
40  N.  W.  372.  It  follows  that  the  court  was 
right  In  admitting  the  document  In  evidence; 

Plaintiffs  offered  in  evidence  the  written 
notice  given  to  defendant  to  temon  tbe 
track,  wUcli  was  as  follows:  ^  j 
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"ArllDgton,  Fla.,  Mar.  11,  1S94. 
*TboB.  O.  Hoge,  Esq.,  Vice-President  Silver 
Springs,  Ocala  &  Oulf  Railroad  Gompaoy, 
66  Wall  St,  New  York  City,  N.  T. 

"Dear  Sir:  As  an  execntlve  officer  of  the 
said  Silver  Springs,  Ocala  &  Qulf  Railroad 
Company,  we  hereby  give  your  company  no- 
tice to  remove  the  track  of  said  railroad  from 
the  pfao^hate  deposits  (for  the  purpose  of 
mining  the  same)  where  they  occur  in  the 
lands  ennmerated  and  described  in  a  certain 
deed  of  right  of  way  executed  by  the  un- 
dersigned OD  the  26th  day  of  May,  A.  D. 
18dl,  said  lands  located  in  the  county  of 
Oltrus  and  State  of  Florida,  and  particular- 
ly described  as  follows,  to-wlt:  the  S.  B.  ^4 
of  S.  W.  %  of  Sec.  36,  Township  18,  Range 
No.  19  B;  the  N.  B.  %  of  the  N.  W.  V*  and  the 
N.  W.  M  of  the  N.  B.  %  of  section  No.  1, 
Township  No.  19,  Rans^  No.  19.  Signed  this 
11th  day  of  March,  1804. 

"Martin  V.  B.  Van  Ness, 
"Annie  L.  Van  Ness." 

Defendant  objected  to  tbe  Introduction  of 
the  document  upon  tbe  grounds  tbat  it  was 
not  such  a  notice  as  the  deed  required,  does 
not  state  the  points  from  nor  to  wbich  the 
track  should  be  moved,  and  that  there  was 
a  variance  In  tbe  contents  of  the  notice. 
The  court  overruled  the  objections,  and  upon 
the  exception  taken  tbe  fourth  assignment  of 
error  is  based.  The  ruling  here  complained 
of  was  correct  The  notice  was  in  accord- 
ance with  tbe  requirements  of  the  deed. 
Properly  construed  in  connection  with  the 
deed.  It  requires  the  company  to  remove  Its 
tracks  from  the  phosphate  deposits  covered 
by  the  right  of  way  only,  and  the  point  to 
which  tbe  track  was  to  be  removed  was  a 
matter  to  be  determined  by  defendant  and 
not  by  the  plaintiffs.  The  points  from  wbich 
tbe  track  was  to  be  removed  were  designated 
in  tbe  notice,  viz.,  from  the  phosphate  de- 
posits along  the  line  over  the  lands  con- 
veyed by  tbe  right  of  way  deed.  If  tbe  de- 
fendant did  not  know  the  precise  location  of 
the  phosphate  deposits,  It  would  have  a 
right  to  demand  tliat  plaintiffs  inform  It  of 
such  location,  but  it  is  not  claimed  that 
defendant  was  ignorant  of  their  location,  or 
that  it  ever  requested  or  desired  informa- 
tion from  plaintiffs  as  to  their  location. 

The  fifth,  sixth,  seventh,  and  eightb  as- 
signments of  error  are  based  upon  exceptions 
taken  to  the  admission  of  evidence.  The  bill 
of  exertions,  as  abstracted.  Is  very  meager 
in  stating  the  matters  upon  which  these 
exceptions  were  taken.  It  falls  to  set  forth 
such  brief  statement  of  tbe  proofs  as  Is  nec- 
essary to  show  the  propriety  or  impropriety 
of  tbe  rulings  complained  of,  as  required  by 
special  mle  1,  or  to  show  tbat  tbe  matters 
of  fact  asserted  in  tbe  objections  were  true, 
and  under  such  circumstances  this  court  is 
not  Justltled  in  saying  that  the  court  below 
erred  In  those  rulings. 

The  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, and  fourteenth  asstgnmente  are  predi- 


cated upon  the  refusal  of  tbe  court  to  give 
certain  instructions.  Tbe  bill  of  exceptions, 
as  abstracted,  does  not  ^hibit  these  excep- 
tions in  tbe  manner  required  by  the  rule  re- 
ferred to  in  tbe  preceding  paragraph.  The 
evidence  upon  which  one  of  tbe  Instructions 
was  predicated  is  not  set  forth  at  all,  and 
the  statements  of  the  evidence  upon  which 
the  other  instructions  were  predicated  are 
very  imperfect  and  incomplete,  and  appear 
so  to  be  on  their  face.  Several  of  the  In- 
structions attempt  to  construe  written  In- 
struments not  set  forth  in  the  statement  of 
facts,  and  none  of  tbe  exceptions  are  so  pre- 
Rented  as  to  enable  this  court  to  say  that 
the  court  erred  In  refusing  any  of  the  In- 
structions complained  of. 

The  court,  at  the  request  of  plaintlCCs,  gave 
the  following  instruction,  which  was  except- 
ed to  and  is  the  basis  for  the  fifteenth  as- 
signment of  error,  vis.:  "If  you  find  from  the 
evidence  that  there  was  a  deed  made  by 
plaintiffs  to  defendant  and  defendant  ac- 
cepted tbe  same  deed  and  had  same  recorded, 
and  went  Into  posseasiOD  of  the  land  men- 
tioned in  said  deed,  and  constructed  Its 
road  upon  said  land,  It  became  bound  by 
all  the  terms,  provisions,  and  agreements  in 
said  deed."  In  discussing  tbe  admissibility 
in  evidence  of  tbe  right  of  way  deed,  we 
have  held  tbat  the  law  Is  as  stated  hi  this 
instruction,  and  there  was,  therefore,  no 
error  In  giving  It. 

The  court,  also  at  tbe  request  of  plaintiffs, 
gave  tbe  following  instructions:  "When  two 
parties  bave  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  oth- 
er party  ought  to  receive  in  respect  to  such 
breach  of  contract  should  be  such  as  may 
fah*ly  and  reasonably  be  considered  either 
arising  naturally,  1.  e.,  according  to  the  usual 
course  of  things  from  such  breach  of  con- 
tract Itself,  or  snch  as  may  reasonably  be 
supposed  to  have  been  in  contemplation  of 
both  parties,  at  the  time  they  made  the  con- 
tract as  tbe  probable  result  of  such  breach 
of  It  That  the  party  which  Is  In  default 
that  Is,  the  party  who  bas  broken  the  con- 
tract should  make  good  tbe  damages,  sus- 
tained by  his  breach  of  contract  which  were 
contemplated,  or  might  reasonably  be  sup- 
posed to  bave  entered  Into  the  contemplation 
of  the  parties,  at  the  time  of  making  the  con- 
tract. Oains  prevented,  as  well  as  losses 
sustained,  may  be  recovered  as  damages  for 
breach  of  a  contract,  when  they  can  be  ren- 
dered reasonably  certain  by  evidence,  and 
bave  naturally  resulted  from  breach  of  con- 
tract" These  instructions  were  duly  except- 
ed to,  and  constitute  the  basis  for  the  six- 
teenth, seventeeutb,  and  eighteenth  assign- 
ments of  error.  There  was  no  error  in  giv- 
ing theee  Instructions,  for  they  each  assert 
elementaiy  prindples  applicable  to  the  case 
at  bar. 

The  ninteentb  assignment  of  error  com- 
plains that  the  court  erred  In  giving  the  sev- 
enth Instruction  of  Iti  own  motion.  The  bill 
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of  exceptioDB,  as  abstracted,  sets  fortb  this 
instructloii,  and  sbows  an  exception  to  It.  It 
utates  that  the  Instrnction  "was  predicated 
upon  the  facts  as  set  forth  In  the  evidence 
In  the  case,  and  contained  In  the  evidentiary 
bill  of  exceptions,  and  upon  the  facts  of  a 
giving  of  a  deed  to  right  of  way."  The  deed 
referred  to  is  not  set  fortb,  nor  Is  the  evi- 
dence. The  reference  to  the  evidentiary  bill 
la  nugatory,  this  court  having  decided  on 
more  than  one  occasion  that  the  ordinary  bill 
must  state  the  facts,  and  cannot  be  aided  by 
reference  to  the  evidentiary  bill.  The  predi- 
cate of  facts  upon  which  the  Instructions 
were  based  Is  defective  npon  Its  face,  and 
the  exception  now  under  review  Is  th«*e- 
fore  not  so  presented  as  to  Justify  this  court 
in  saying  that  the  conrt  erred  In  giving  the 
Instruction  complained  of. 

From  the  evidence  it  appeared  that  the 
land  over  which  the  right  of  way  was  grant- 
ed belonged  to  the  plaintiff  Martin  V.  B.  Van 
Ness,  and  that  bis  coplalntlff,  his  wife,  bad 
no  interest  In  same  other  than  a  right  to 
dower.  The  twenty-fourth  and  twenty-fifth 
assignments  of  error  complain  that  the  conrt 
below  erred  In  entering  a  joint  judgment 
against  defendant  In  favor  of  both  plaintiffs 
undffl  these  circumstances,  but  this  court  Is 
of  opinion  that  the  judgment  was  properly 
entered  in  favor  of  the  joint  plaintiffs. 
There  was  no  Issue  raised  aB  to  the  right  of 
plaintiffs  to  recover  jointly,  and,  the  contract 
to  remove  the  track  having  been  made  with 
the  plaintiffs  jointly,  the  court  Is  of  opinion 
that  recovery  could  properly  be  had  fn  the 
names  of  the  husband  and  wife. 

The  remaining  assignments  of  error  ques- 
tion the  propriety  of  the  ruling  refusing  the 
motion  for  a  new  trial.  This  motion  was 
based  upon  various  grounds;  among  others, 
IJiat  the  verdict  Is  contrary  to  the  charge  of 
the  court,  and  to  the  law  and  the  evidence, 
and  that  the  damages  awarded  are  excessive. 
The  plaintiffs,  notwithstanding  the  right  of 
way  deed,  stlU  remained  the  owners  of  all 
the  phosphate  in  the  land  covered  by  such 
right  of  way,  and  were  entitled  to  mine  It 
all,  provided  such  mining  conld  be  done  with- 
out Injury  to  the  surface  of  the  right  of  way, 
and  without  letting  down  the  defendant's 
tracks;  but,  under  the  construction  we  have 
given  the  deed,  plaintiffs  could  not  mine  so 
as  to  withdraw  surface  support,  or  let  down 
the  tracks,  until  defendant  bad  moved  Its 
tracks  in  compliance  with  Its  agreement  As 
the  deed  granted  defendant  a  perpetual  ease- 
ment over  the  land,  with  the  right  to  operate 
Its  cars  on  its  track  laid  on  the  right  of  way 
so  granted,  the  defendant's  fallore  to  remove 
its  track  deprives  plaintiffs  perpetually  of 
their  right  to  mine  In  such  a  way  as  to  Inter- 
fere with  the  defendant's  use  of  the  land, 
and  of  all  the  phosphate  which  they  might 
have  mined  had  the  track  been  removed  &p 
agreed.  While  plaintiffs  remain  the  nominal 
owners  of  the  phosphate,  they  are  perpetual- 
ly debarred  of  the  right  to  mine  It,  and  the 


defendant  perpetually  «iJoys  tbe  use  of  the 
phosphate  as  a  support  for  Its  right  of  way 
and  track.  Attorney-General  v.  Tomllne,  L. 
R.  6  Ch.  Dir.  760;  Mine  HIU  &  Schuylkill 
Haven  Railroad  Company  v.  Llppincott,  8G 
Pa.  468.  The  'measure  of  plaintiffs'  dam- 
ages is  therefore  the  value  of  the  phosphate 
that  could  not  be  mined  without  letting  down 
the  tracks  or  Injury  to  the  surface  of  de- 
fendant's right  of  way.  Mine  Hill  &  Schnyl- 
klll  Haven  Railroad  Company  v.  lippincott, 
supra.  See,  also,  Paul  v.  Gragnaz,  25  Nev. 
293,  59  Pac.  857,  60  Pac.  983,  47  U  R.  A,  640; 
Chambers  v.  Brown,  69  Iowa,  213,  28  N.  W. 
561.  From  the  evidence  It  appears  that  there 
are  three  deposits  of  phosphate  under  the 
right  of  way,  embracing  nearly  an  acre  of 
ground  covered  by  such  right  of  way.  The 
phosphate  beds  vary  from  12  to  80  feet  in 
depth.  The  land  covering  these  deposits  was 
redded,  bored,  and  pitted,  and  excavatloiw 
were  dug  to  ascertain  the  extent  of  tbe  de- 
posits. Tbe  vrltnesses  for  plaintiffs  differed 
as  to  the  quantity  of  phosphate  In  tbe  de- 
posltfl,  varying  In  their  estimates  from  10,- 
000  to  80,000  tons.  There  was  also  much 
conflict  in  the  evidence  as  to  the  value  of 
the  phosphate  and  the  cost  of  mining  It,  bat 
there  Is  sufficient  evidence  to  sustain  the 
finding  of  the  jury  that  the  value  of  the  phos- 
phate that  could  not  be  mined  without  let- 
ting down  the  tracks  or  Injuring  tbe  surface 
of  defendant's  right  of  way  was  $15,000;  and 
as  tbe  verdict  has  the  approval  of  tbe  trial 
judge,  and  there  is  nothing  In  the  evidence 
to  sbow  tbat  the  jury  was  Improperly  Influ- 
enced In  rendering  It,  this  court  Is  not  justi- 
fied In  setting  It  aside. 

It  Is  Insisted  that  tbe  testimony  as  to  tbe 
amount  of  phosphate  upon  the  right  of  way 
Is  purely  speculative,  and  that  It  Is  too  loose. 
Indefinite,  and  uncertain  to  form  tbe  basis  for 
an  award  of  damages.  The  court  entertains  a 
different  (^ilnlon.  See,  upon  this  subject,  Paul 
T.  Cragnaz,  and  Chambers  v.  Brown,  supra. 

The  court  carefully  considered  every  ques- 
tion which  vras  so  presented  as  to  require 
consideration,  and.  finding  no  reversible  ef- 
ror,  directed  tbat  the  judgment  be  afllrmed. 

There  Is  nothing  suggested  In  the  petition 
for  a  rehearing  which  causes  the  court  to 
doubt  the  correctness  of  the  conclusloDB 
reached  npon  tbe  former  hearing,  and  tbB 
petition  vrlll  thmfoxe  be  doiIed. 

HOGKER,  J.,  bdng  disqualified,  took  no 
part  In  the  consideration  of  this  case. 

MAXWELI^  J.  (dissenting).  As  a  qualifi- 
cation to  the  grant  of  tbe  right  of  way  to 
defendant.  Immediately  following  the  grant- 
ing clause  in  the  form  of  a  proviso,  ft  Is 
stipulated  that.  If  the  plaintiffs  should  de- 
sire to  mine  valuable  phosphate  deposits 
thereon,  the  defendant,  upon  QO  days*  notice 
In  writing,  should  remove  Its  track  to  ad- 
jacent lands,  and  after  the  d^koslts  were  re- 
moved oonld  restore  It  to  ita  wli^nal  Uw.  I 
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concur  with  the  majority  ot  the  court  In  re- 
garding this  as  not  conatitutlDg  a  condltloD 
subsequent,  failure  to  observe  which  would 
-work  a  forfeiture  of  the  land,  and  In  con- 
struing It  aa  containing  an  agreement  in  the 
nature  of  a  covenant  that  the  defendant  com- 
pany should  remove  Its  track  aa  therein  Btlpu- 
lated. 

Bnt  I  tblufc  It  involves  more  than  this,  and 
operates  as  a  reservation  or  exception  from 
the  grant  to  the  defendant.  Without  any 
stipulation  or  reservatjon  in  the  plaintiffs* 
deed  to  the  defendant,  they  would  bare  had 
the  right  to  mine  upon  the  right  of  way  In 
such  manner  as  not  to  interfere  with  the  de- 
fendant's  enjoyment  of  Its  easement,  but 
could  not  so  mine  as  to  remove  the  subjacent 
or  lateral  support  to  the  defendnnt's  right  ot 
way.  Bell  v.  Earl  of  Dudley  (1895)  1  Ch. 
DIv.  182;  Smith  v.  Darby,  L.  B.  7  Q.  B.  Oas. 
716;  Scranton  v.  Phillips,  94  Pa.  15.  There- 
fore the  proviso  was  inserted  as  above  eet 
forth.  For  what  purpose?  Obviously,  that 
the  rlgbt  to  mine  should  be  freed  from  this 
restriction;  and  to  make  the  enjoyment  of 
the  right  complete,  the  company  was  requir- 
ed to  remove  its  track  from  the  land. 

The  construction  placed  upon  this  provi- 
sion of  the  deed  by  the  majority  of  the  court 
makes  it  in  effect  one  that  the  plaintiffs  may 
so  mine  as  to  Interfere  with  the  surface  sup- 
port of  the  right  of  way  if  the  railroad  com* 
pany,  upon  receiving  notice  to  remove  its 
track,  shall  thereafter,  by  movlDg  it,  evi- 
dence Its  consent  that  the  enjoyment  of  Its 
easement  may  be  so  impaired,  but  tbat,  if  it 
refused  so  to  consent,  the  right  of  the  plaln- 
tiffa  to  Interfere  with  any  part  of  the  sur^ 
face  or  support  of  the  right  of  way  is  lost. 
But  the  right  of  the  plaintiffs  was  fixed  by 
tbeir  deed  to  the  defendant,  and  the  defend- 
ant, by  accepting  It,  consented  then  to  thla 
qnallflcation  of  its  right  of  easement,  and  its 
later  consent  Is  not  essential  to  flx  the  plain- 
tiffs' mining  right.  It  was  the  intention  of 
the  plaintiffs  to  retain  their  right  to  mine 
the  whole  right  of  way,  and  this  intention 
Is  evidenced,  as  above  stated,  by  a  proviso 
to  the  granting  clause  of  their  deed  to  de- 
fendant, and  should  be  construed  as  except- 
ing or  reserving  this  right  from  the  grant. 
A  grantor  of  an  easement  may  qualify  it  as 
be  sees  fit  (Bx  parte  Miller,  2  Hill,  418),  and 
that  which  is  necessarily  Implied  from  lan- 
guage used  Is  as  much  a  part  of  the  contract 
as  if  it  were  expressed.  Hudson  Canal  Com- 
pany  v.  Pennsylvania  Ooal  Company,  8  "Wall. 
276,  288.  19  L.  Ed.  S49;  United  States  T. 
Babbit,  1  Black,  55,  61,  17  L.  Ed.  94. 

In  England,  under  the  "English  Clauses 
Consolidation  Act,"  where  a  railroad  com- 
pany makes  no  compensation  to  the  mine 
owner  after  notice  of  his  inteotlon  to  mine 
adjacent  to  or  underneath  the  track,  the 
milling  may  proceed  even  if  it  have  the  ef- 
fect of  letting  down  the  railroad  track. 
Ruabon  Brick  &  Terre  Ootta  Company  t. 
Great  Western  Railway  Company  (1898)  1 


Cb.  DIv.  427.  and  cases  cited;  18  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  558. 

Whether  a  public  policy  exists  which,  in 
the  absence  of  statute,  would  preclude  the 
enforcement  of  the  right  to  mine  where  it 
would  entail  such  consequences  to  a  rail- 
road In  the  operation  of  which  the  public 
has  an  interest,  as  Is  held  to  be  the  case  in 
Mine  Hill  &  Schuylkill  Haven  Railroad  Co. 
V.  Lippliicott,  86  Pa.  468,  it  is  not  necessary 
now  to  inquire.  The  evidence  shows  that  a 
large  part  of  the  phosphate  on  the  defend- 
ant's right  of  way  could  have  been  mined 
without  interfering  in  any  way  with  the 
roadbed  of  the  defendant,  and  I  do  not  con- 
ceive that  such  public  policy  would  pre- 
vent- the  mining  of  this  portion  of  the  land. 

If  we  aasume,  then,  that  such  policy  does 
exist,  and  that  it  would  apply  to  and  pre- 
vent the  mining  of  that  part  of  the  soil 
which  was  necessary  for  the  support  of  the 
defendant's  track.  It  would  not  prevent  the 
mining  of  the  rest  of  the  phosphate  on  the 
right  of  way.  This  portion  of  the  rock  was 
entirely  accessible  to  the  plaintiffs,  notwith- 
standing the  defendant's  failure  to  move  Its 
track,  and  they  should  not  recover  damages 
for  their  failure  to  take  it  The  testimony 
upon  which  the  Judgment  In  this  case  was 
based  was  as  to  the  value  of  the  wbole  of 
the  phosphate  on  the  right  of  way,  and  fur- 
nishes no  basis  from  which  to  determine  the 
quantity  which  could  not  be  mined  because 
of  the  maintenance  of  the  railroad  In  its 
former  posltiou.  The  evidence,  therefore, 
fails  to  support  the  verdict  or  to  furnish  « 
predicate  for  reaching  a  proper  verdict. 

Entertaining  these  views,  I  dissented  from 
the  former  decision  of  the  court,  and  now 
think  the  rehearing  should  be  granted. 

TATLOR,  0.  J.  (dissenting).  I  concur  in 
what  is  said  in  the  dissent  of  Judge  MAX- 
WELL, but,  further,  I  am  of  the  opinion 
that,  in  the  absence  of  a  statute  to  the  con- 
trary, the  feature  of  the  contract  sued  upon, 
obligating  the  defendant  company  to  remove 
its  track  to  enable  the  plaintiffs  to  mine 
phosphate  deposits  thereunder,  is  void  as 
against  public  policy;  but,  even  if  it  were 
not,  I  think  that  from  the  terms  of  the 
contract  Itself,  as  well  as  for  reasons  of 
sound  public  policy,  the  burden  was  upon 
the  plaintiffs  to  ascertain  definitely  in  ad- 
vance at  what  particular  point  or  points  they 
desired  to  mine  the  mineral  deposits  from  un- 
der the  track,  and  then  to  give  notice  to  the 
defendant  company  to  remove  its  tracks 
from  such  point  or  points  so  selected,  speci- 
fying in  the  notice  served, .  with  accurate 
deflniteness  and  certainty,  the  particular 
point  or  points  from  which  they  desired  the 
tracks  removed,  and,  until  such  definite  and 
particular  notice  was  served,  I  do  not  think 
the  defendant  company  was  under  any  obli- 
gation to  remove  Its  track,  or  that  the  plain- 
tifts  bad  any  right  to  leoover  damage  for 
Its  failure  to  do  so. 
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(46  Fla.  11) 

OABB  V.  ^ATBL 
(Supreme  Court  of  Florida,  Division  A.  May 
19,  1903.) 

CRIHINAIi  LA.W— APPBLLATB  PRACTICE— HOM- 
ICIDE—EXCEPTIONS— REFUSALS  TO  CHARGE 
-EVIDENCE— FLIGHT— ATTEMPT  TO  ESCAPE. 

1.  Where  errors  are  assigned  upon  matters 
tliat  do  not  appear  In  the  transcript  of  the  rec- 
ord, they  cannot  be  coiisidered  by  an  appellate 
court 

2.  On  a  trial  for  murder  in  the  first  degree, 
where  there  is  no  evidence  whatever  even  tend- 
ing to  make  out  the  crime  of  murder  in  Ae 
third  degree  as  de&Qed  by  our  statute,  it  is  not 
error  for  the  court  to  cnurge  the  jnry  to  the 
effect  that  "there  is  no  evidence  before  you  an* 
thorizine  a  convictiou  tor  murder  in  the  third 
degree.'*^ 

3.  Error  cnnnot  be  assigned  of  the  Judge's  fail- 
ure to  charge  upon  any  question  of  law,  unless 
the  party  desiring  it  Bnall  have  re<iueBted  char- 
ges uiereon. 

4.  Under  the  provisions  of  section  1002,  Rev. 
St.  1802,  only  such  charges  as  were  actually 
given  can  be  excepted  to  through  the  medium 
of  a  motion  for  new  triat  Befusals  to  give  re- 
quested instmctlfHis  cannot  be  excepted  to  In 
tnis  manner,  but  such  exceptions  to  Bnch  re- 
fusals must  be  taken  and  noted  at  tlie  time  of 
such  refusals,  otherwise  they  cannot  be  consid- 
ered on  writ  of  error. 

5.  When  a  party  suepected  of  crime  in  any 
manner  endeavors  to  evade  or  escape  a  threat- 
ened prosecution  by  fli^t,  concealment,  resist- 
ance to  a  lawful  arrest,  or  other  ex  post  facto 
indication  of  a  desire  to  evade  proeecatiou,  such 
fact  may  be  shown  in  evidence  as  one  of  a 
series  of  circumstances  from  which  goUt  may 
be  inferred. 

(Syllabus  by  the  Conrt^ 

Bmv  to  Circuit  Court,  Wadiiogton  Comity; 
LnelQB  J.  Beeves,  Judge. 

Elijah  Oarr  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

D.  J.  Jones  and  W.  O.  Butler  (Bnell  Cook, 
on  the  brief),  for  plaintiff  In  errcH:.  James  B. 
Whitfield,  Att7.  Gen.,  for  the  State. 

TAYLOR,  C.  J.  The  plaintiff  In  error, 
hereinafter  called  the  "defendant,"  was  In- 
dicted at  the  fall  term,  1901,  of  the  circuit 
court  for  Washington  county,  for  the  crime  of 
murder  In  the  first  degree,  was  arraigned  and 
tried  at  the  fall  term,  1902,  of  said  court,  and 
was  convicted  of  murder  In  the  second  degree, 
and  seeks  a  reversal  here  by  writ  of  error. 

The  first  assignment  of  error  Is  the  denial 
of  the  defendant's  motion  for  new  trial.  The 
first  three  grounds  of  this  motion,  involving 
the  sufficiency  of  the  evidence  to  sustain  the 
conviction  had,  will  be  disposed  of  last.  The 
fourth  ground  of  the  motion  for  new  trial  al- 
leges  error  In  permitting  one  McKeithen,  a 
state  witness,  to  testify  to  an  alleged  confes- 
sion by  the  defendant  to  the  effect  that  "there 
were  others  In  It  besides  himself."  Upon  ex- 
amining the  evidence  of  this  witness,  we  do 
not  find  that  he  gave  the  evidence  attributed 
to  him  In  this  ground  of  the  motion  for  new 
trial,  and  there  is  no  exception  taken  to  any 
such  evidence  by  this  witness.  This  asslgn- 
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ment  conseqaently  falls  for  want  of  facts  up* 
on  which  to  predicate  it 

The  fifth  ground  of  the  motion  for  new  trial 
alleges  error  In  the  court  Instroctlng  the  Jury 
that  "there  Is  no  evidence  l}efore  you  author- 
izing^ a  conviction  for  murder  in  the  third  de- 
gree." There  was  no  error  in  the  giving  of 
this  charge,  Inasmuch  as  there  was  not  a  scin- 
tilla of  evidence  In  the  case  tending  to  make 
out  the  crime  of  murder  In  the  third  d^ree 
as  defined  by  our  statute. 

The  sixth  ground  of  the  motion  for  new 
trial  Is  ns  follows:  "Because  the  court  erred 
In  charging  the  Jury  as  follows:  'If  the  de- 
fendant killed  Turner  by  shooting  him  as  char- 
ged, under  such  drcumstauces  that  the  killing 
was  neither  Justifiable  nor  excusable,  nor  mur- 
der in  any  of-  its  degrees,  be  would  be  guilty 
of  manslaughter,'  without  defining  to  the  Jury 
what  would  constitute  Justifiable  and  excus- 
able homicide."  There  was  no  error  here. 
The  charge,  as  given,  states  the  law  correctly. 
If  the  defendant  desired  It  amplified  with  In- 
structions defining  Justifiable  and  excusable 
homicide,  be  should  iiave  reauested  such  in- 
structions, and  cannot  complain  of  the  courf  s 
omission  to  so  charge,  In  the  absence  of  a  re- 
quest for  such  chafes. 

The  seventh  and  eighth  grounds  of  the  mo- 
tion for  new  trial  allege  error  In  the  courts 
not  requiring  the  prosecuting  attorney  to  ten- 
der to  the  defendant  a  complete  panel  of  Jurors 
before  requiring  him  to  accept  or  reject  Jukks 
tendered,  but.  Instead  -thereof.  In  requiring  the 
defendant  to  accept  or  reject  two  or  three 
Jurors  at  «  time.  Instead  of  having  an  entire 
panel  tendered  him  by  the  state.  These  as- 
signments cannot  be  considered  for  the  reason 
tliat  there  Is  nothing  In  the  reewd  to  show 
that  the  occurrences  complained  of  took  place 
at  the  trial. 

The  ninth  and  last  ground  of  the  motion  for 
new  trial  is  that  the  court  erred  In  refusing  to 
give  a  charge  requested  by  the  defendant 
The  record  before  us  does  not  show  that  the 
defendant,  at  the  time  of  the  court's  reftiSBl 
to  give  any  of  his  requested  Instructions,  took 
exception  to  such  refusals,  or  any  of  them. 
Under  the  provisions  of  section  10^,  Rev. 
St.  1S92,  only  such  charges  as  were  actually 
given  can  be  excepted  to  through  the  medium 
of  a  motion  for  new  trial.  Refusals  to  give 
requested  Instructions  cannot  be  excepted  to 
In  this  manner,  but  exceptions  to  sucb  refusals 
must  be  taken  and  noted  at  the  time  of  such 
refusals;  otherwise  they  cannot  be  considered 
on  writ  of  error.  Lester  y.  State,  37  Fla.  382, 
20  South.  232. 

The  state,  over  the  defendant's  objection, 
was  permitted  to  Introduce  in  evidence  a  44 
caliber  Colt's  pistol,  proven  to  be  the  property 
of  the  defendant  and  with  which  he  was  un- 
contradlctedly  proven  to  have  been  armed  at 
the  time  of  the  killing.  This  mllng  consti- 
tutes the  second  assignment  of  error.  There 
was  no  error  here.  The  grounds  of  objection 
to  the  Introduction  of  this  pistol  were  that  It 
was  Irrelevant  and  ImmatwlaL^Tbe  deceased 
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TVAB  diot  In  a  crowd  In  an  Imperfectly  lighted 
cabin  at  night,  and  there  was  some  conflict 
In  tbe  evidence  as  to  whether  he  was  shot  by 
the  dtfendact  or  by  some  other  of  tbe  party 
there  present  There  was  testimony  tending 
to  prove  tbat  the  deceased  was  shot  with  a 
44  caliber  ball,  and  that  tbe  only  firearm  of 
that  caliber  present  at  the  killing  was  the  one 
owned  by  the  defendant,  and  with  which  he 
was  there  armed.  The  ezbibitlon  of  the  pistol 
itself  to  the  Jury  waa  proper  In  order  to  let 
them  see  for  themselves  that  tbe  defendant's 
pistol  was  in  fact  of  44  caliber. 

Tbe  sheriCr,  McKeitben,  who  made  tbe  ar- 
rest of  the  defendant  some  months  after  the 
homicide,  as  a  witness  for  the  state  testified, 
In  substance,  that  when  tie  went  to  arrest 
the  defendant  on  a  warrant  for  the  crime  the 
defendant  at  first  refused  to  come  out  of  his 
house  to  be  arrested,  but  partially  opened  tbe 
door,  exhibiting  himself  to  the  arreting  party 
with  a  pistol  In  each  band,  one  of  sucb  pistols 
being  the  aforementioned  44  caliber  Colt's,  and 
tbe  other  being  a  88  caliber  Smith  and  Wesson 
pistol;  and  that  he  refused  to  come  out  of  the 
boose  to  be  arrested,  or  to  lay  down  bis  pis- 
tols, until  <aie  of  the  arresting  party  ripped  a 
board  off  the  end  of  tbe  boose  and  throst  a 
rifle  barrel  through  the  opening  made,  and 
threatened  to  kill  the  defendant  if  be  did  not 
lay  down  his  pfstola.  Tbe  38  caUber  Smith 
and  Wesson  pistol  vlth  wblcb  be  was  thus 
armed  at  the  time  of  bis  arrest  was  also  ad- 
mitted In  evidence.  All  of  this  evidence  was 
objected  to  by  tbe  defendant  on  tbe  ground 
that  the  occurrences  at  tbe  arrest  were  too  re- 
mote from  tbe  killing  to  be  relevant  or  ma- 
terial, and  tbat  the  introduction  of  the  38  cal- 
iber pistol  with  which  he  was  then  armed  was 
irrelevant  and  immaterial.  The  admission  of 
this  evidence  constitutes  the  third  and  fourth 
assignments  of  error.  There  was  no  error  in 
either  of  these  rulings.  Tbe  rule  is  that,  when 
a  suspected  person  In  any  manner  endeavors 
to  escape,  or  evade  a  threatened  prosecution 
hy  flight,  concealment,  resistance  to  a  lawful 
arrest,  or  other  ex  post  facto  indications  of  a 
desire  to  evade  prosecution,  sucb  fact  may  be 
Bbown  in  evidence  as  one  of  a  series  of  cir- 
cumstances from  which  guilt  may  be  inferred. 
Wbart  Grim.  Ev.  (9tb  Ed.)  S  750,  and  cita- 
tions. The  sheriff  testlfled  tbat  at  the  time  of 
bis  arrest  the  defendant  was  armed  with  two 
pistols— one  a  44  caliber  Colt's,  the  other  a  S9 
caliber  Smith  and  Wesson,  and  that  tbe  pistols 
offered  in  evidence  were  the  ones  with  which 
he  was  so  armed.  Tbe  exhibition  of  tbe  38 
caliber  pistol  to  tbe  jury  became  proper  to  cor- 
roborate the  evidence  of  tbe  sheriff  as  to  t'he 
description  of  the  pistols  with  which  be  waa 
■o  armed  at  tbe  time  of  his  arrest 

TblB  dtoposes  of  all  the  assignments  of  mat 


except  the  first  three  grounds  of  tbe  motion 
for  new  trial,  questioning  the  sufficiency  of 
tbe  evidence  to  sustain  tbe  verdict  We  have 
examined  the  evidence  carefully,  and  entertain 
no  doubt  but  that  tbe  evidence  for  tlie  state  is 
amply  sufficient  to  sustain  the  verdict  found. 
Tbe  testimony  for  tbe  defendant  conflicted 
with  it,  but  the  Jury,  by  th^  verdict*  have 
announced  their  credence  In  that  of  tbe  pioe- 
ecntioo,  and  there  is  nothing  that  will  author- 
ize this  court  in  disturbing  their  settlement  of 
its  weight  and  credibility. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment of  the  circuit  court  In  said  cause  Is  bere- 
by  aflirmed. 


(46  Fla.  m> 

FIRST  NAT.  BANK  OF  PENSACOLA  t. 
OXFORD  LAKE  LINE. 

(Supreme  Oomt  of  Florida,  Division  A.  May 

13,  1903.) 

APFBLULTB  PRACTTCB-OBIFSCTIVBLT  OBRTI- 
FIBD  TRANSCRIPT— DI8UI8SA1.. 

1.  Where  a  cause  is  reached  in  its  regular  or- 
der for  final  disposition  by  an  appellate  court, 
and  it  appears  that  the  c^ficate  to  tbe  tran- 
script of  record  states  only  that  it  contains  a 
ci^rect  recital  of  tbe  papers  and  proceedings 
in  the  cause,  without  also  stating  uiat  it  cou< 
tains  correct  copies  of  such  papers  and  proceed- 
ings, the  writ  of  error  will  be  dlamissed. 

(Syllabus  Itj  tbe  Court) 

Envr  to  Circuit  Conr^  EiBcambia  County; 
Evelyn  a  Uazwell,  Judge. 

Action  between  tb»  First  National  Bank  of 
PenSBC<^  and  the  Oxford  Lake  Line.  From 
the  Jodgment,  the  bank  brings  error.  Dis- 
missed. 

Blount  &  Blount  for  plaintiff  In  error. 
John  C.  Avery,  for  defendant  In  &rtOT. 

PER  CURIAM.  Tbe  writ  of  error  In  this 
cauae  having  been  made  returnable  to  tbe 
June  term,  1900,  of  this  court,  and  the  cause 
having  been  reached  in  its  regular  order  on 
tbe  docket  for  final  dlapoeltlon,  and  having 
been  taken  up  for  consideration  by  Division 
A  of  the  court,  and  it  appearing  to  tbe  court 
tbat  the  clerk's  certificate  to  the  transcript 
certifies  only  tbat  it  contains  a  correct  re- 
cital of  tbe  papers  and  proceedings  in  said 
cause,  without  stating  that  It  contains  cor- 
rect copies  of  such  papers  and  proceed- 
ings, and  that  therefore  no  properly  certi- 
fied transcript  of  the  record  in  said  cause 
has  ever  been  filed  here,  it  Is  therefore  here- 
by considered,  ordered,  and  adjudged  tbat 
the  writ  of  error  in  said  cause  be,  and  tbe 
same  is  hereby,  dismissed,  at  tbe  cost  of  the 
plaintiff  in  error.  Bomham  v.  Driggers.  44 
Fla.  — ^  82  South.  7»& 
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(e  Fla.  4M) 

NATIONAL  BANE  OF  JACKSONYILIA 
T.  DDVAL  COUNTY. 

<Bupreine  Court  of  Florida.   Jona  8,  190S.) 

COUNTY  WARRANTS-INTEREST-COUNTT  LIA- 
BILITIES—LI  M I T  ATI  ON  S— A  U  T  H  0  HITT 
OF  COMMISSIONERS. 

1.  In  the  absence  of  Btatute,  or  a  valid  a^ee- 
ment  for  interest,  county  warrants  do  not  bear 
interest  even  after  demand  and  a  refusal  to  pay 
them  for  want  of  funds. 

2.  A  county  cannot  be  burdened  -with  expense 
or  debt  except  so  far  as  the  power  is  given 
therefor  either  expressly  or  by  clear  implication 
from  some  other  power  expressly  given.  Being 
the  creature  of  statute,  the  extent  of  its  action 
towards  iocorring  liability  most  be  limited  by 
statute. 

3.  A  county  being  without  sufficient  money 
wherewith  to  pay  its  warrants  drawn  upon  the 
county  treasurer  for  its  necessary  and  lawful 
expenses,  the  county  commissionera  agreed  with 
a  third  person  that  such  penon  ahonld  cash 
Ruch  warranto  and  that  the  county  would  pay 
such  p«w}n  interest  at  the  rate  of  eight  per 
cent,  per  annum  npon  the  sums  of  money  sped- 
fied  in  said  warrants,  and  which  should  be  ex- 
pended by  such  person  in  cashing  same,  from 
the  date  ot  such  expenditures  until  the  principal 
sums  of  the  warrants  should  be  paid  by  the 
county.  In  an  action  against  the  county  to  re- 
cover interest  alleged  to  he  due  under  such  con- 
tract, held,  that  the  county  was  not  liable,  as 
the  commissioners  had  no  power  to  bind  the 
county  to  pay  Intenst  by  bucd  contract 

(Syllabui  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  0aTal 
Gonn^;  Rbydon  M.  Gall,  Judge. 

Action  hj  the  National  Bank  of  Jackson- 
TiUe  against  Dnrat  county.  Judgment  for 
defendant  Plaintiff  brings  error.  Afflnn- 
ed. 

Cooper  A  Cooper,  for  plaintiff  In  error. 
George  IT.  Walker,  for  defendant  in  error. 

CARTER,  J.  This  cause  was  duly  consid- 
ered by  Division  6  of  the  court,  but  the 
questions  Involved  were  deemed  of  sufficient 
importance  to  require  the  consideration  of 
tbe  court  In  banc,  and  it  was  therefore  re- 
ferred to  the  court  In  banc  for  decision. 

In  July,  1898,  plaintiff  in  error  began  Its 
nctlon  of  aasumpHlt  against  defendant  In  er^ 
tor  In  the  circuit  court  of  Duval  county 
Tlie  first  count  of  the  declaration  alleges 
"that  heretofore,  to  wit,  on  the  12th  day  of 
February,  A.  D.  1897,  the  said  defendant, 
Duval  county,  was  without  sufflcleut  money 
wherewith  to  pay  its  warrants  upon  the 
county  treasurer  for  the  payment  of  the  nec- 
pBsary  and  lawful  expenses  of  said  county, 
and  thereupon  It  was  agreed  by  and  between 
said  plaintiff  and  said  defendant  that  said 
plaintiff  should  cash  such  warrants,  and  that 
said  defendant  would  pay  to  the  said  plain- 
tiff Interest  at  the  rate  of  eight  per  cent 
per  annum  upon  the  sums  of  money  specified 
in  said  warrants,  and  wblcb  should  be  ex- 
pended by  plaintiff  in  cashing  same,  from 
tbe  dates  of  such  expenditures  by  plaintiff 
until  the  said  principal  sums  of  said  war- 

f  L  See  Countlee,  vol.  11,  Cmit  Dig.  I  WL 


rants  should  be  paid  by  said  defendant,  and 
said  plaintiff,  in  accordance  with  said  con- 
tract and  agreement,  did  cash  such  warrants 
of  said  county  to  a  large  sum  or  amount, 
to  wit,  $20,388.78,  and  thereupon  said  defaid- 
ant  became  bound  to  pay  the  said  plaintiff 
interest  on  the  moneys  mentioned  In  or  or- 
dered to  be  paid  by  said  warrants  imtll  such 
principal  sums  mentioned  In  said  warrants 
should  be  paid  by  said  defendant  as  afore- 
said, and  defendant  promised  to  pay  said 
Interest  as  aforesaid,  and  plaintiff  duly  de- 
manded payment  thereof  from  said  defend- 
ant, but  said  defendant  wholly  failed  and 
refused  to  pay  the  same,  to  tbe  great  dam- 
age of  the  plaintiff,  to  wit,  to  the  amount  of 
eight  hundred  dollars." 

The  declaration  contained  a  second  count 
which  plaintiff  In  error  construes  as  framed 
to  recover  legal  Interest  upon  the  warrants 
mentioned  In  the  first  count  Independent  of 
any  agreement  to  pay  interest. 

The  defendant  interposed  a  demurrer  to 
the  declaration,  which  the  circuit  court  sus- 
tained, and,  plaintiff  declining  to  amend, 
final  Jut^^ent  upon  tbe  demurrer  was  en- 
tered for  defendant  from  which  this  writ 
of  error  was  taken  by  tbe  plaintiff. 

There  Is  no  statute  in  this  state  which  au- 
thorizes the  recovery  of  Interest  upon  county 
warrants  that  have  been  presHited  for  pay- 
ment and  refused  for  want  of  funds.  Nei- 
ther Is  there  a  general  custom  to  pay  interest 
upon  such  warrants,  that  we  are  aware  of. 
Section  588,  Rev.  St  1882,  as  amended  by 
chapter  4409.  p.  171,  Acte  1896,  requires  ev- 
ery county  treasurer  to  enter  In  a  book  to  be 
kept  by  him  the  fact  of  the  refusal  to  pay, 
or  the  nonpayment  of  any  warrant  which 
may  be  presented  to  him,  and  also  requires 
him,  upon  request  of  the  party  presenting 
the  same,  to  Indorse  on  the  back  of  such 
warrant  the  fact  of  the  refusal  or  nonpay- 
ment, and  the  reason  therefor,  and  to  pay 
such  warrante  in  the  order  of  their  presenta- 
tion; but  the  treasurer  is  not  required  by 
that  or  any  other  stetute  to  pay  Interest  up- 
on such  warrants.  In  Brown  v.  Bd.  of 
Oom'rs  of  Johnson  Co.,  1  G.  Greene  (Iowa) 
48(1,  it  was  held  that  a  county  order,  payable 
on  presentment  to  the  treasurer,  is  due  and 
draws  Interest  from  the  date  of  such  present- 
ment. In  Yellowly  v.  Commissioners  of  Pitt 
County,  73  N.  C.  104,  It  was  held  that  orders 
upon  a  county  treasurer  would  bear  Interest 
from  the  time  of  demand  upon  the  treasurer, 
but  the  decision  was  based  upon  a  statute 
which  provided  that  "all  bonds,  bills,  notes, 
bills  of  exchange,  liquidated  and  settled  ac> 
counts  shall  bear  interest  from  the  time  they 
become  due,"  etc.  See,  also,  Robbins  v.  Lin- 
coln County  Court  3  Mo.  57.  In  I^gdon 
v.  Town  of  Castleton,  30  Vt  285,  It  was  held 
that  the  rule  In  regard  to  interest  in  respect 
to  accounts  against  towns  does  not  differ 
from  that  governing  accounts  against  indi- 
viduals. The  question  whether  a  town  could 
be  held  liable  for  Interest  at  all  does  not 

Digitized  by  Google 


HATIOKAL  BANK  t.  PUVAXi  COUNTY. 


seem  to  bare  been  nggested  to  the  conrt  tQ 
that  caee^  the  only  qnestlons  dtocussed  bdng 
whether.  In  the  abeence  of  an  express  con- 
tract to  pay  It,  Interest  Tonld  be  allowed  In 
Cftsea  of  mutual  sblftlttg  accounts,  and 
whether  interest  should  be  computed  annual- 
ly upon  ordinary  running  accomtts. 

The  great  weight  of  authority  sustains  the 
proposition  that,  In  the  absence  of  statute  or 
a  Talld  agreement  for  interest;  county  war- 
rants do  not  bear  Interest,  even  after  de- 
mand and  a  refusal  to  pay  them  for  want 
of  funds.  Gamp  t.  Knox  County,  8  Lea 
(T^.)  199;.  County  of  Uadlson  t.  Bartlett, 
1  Scam.  <IU.)  67;  County  of  Hands, 

55  Tex.  4B;  Board  of  SuperTisors  of  Warren 
County  r.  Klein,  51  BCtss.  807;  Board  of 
.  Biq«iTi8orB  of  Clay  County  t.  Board  of  Su- 
penisors  of  Chickasaw  County,  64  Miss.  634, 
1  South.  768;  County  of  Pike  t.  Hosftnd,  11 
IlL  170;  Dyer  y,  Covington  Township,  18 
Fa.  200;  Allison  v.  Juniata  County.  60  Pa. 
351.  See,  also,  1  Daniel,  Neg.  lusts.  |  432; 
Seton  T.  Hoyt.  34  Or.  266.  55  Pac.  907;  Ship- 
ley T.  Haebeney,  84  Or.  80S,  65  Pac.  971; 
Seymour  t.  City  oC  Spokane.  6  Wash.  862, 
S3  Pac.  832:  Hawkins  t.  Mitchell,  S4  Fla. 
424,  16  South.  311 

It  Is  insisted  by  plaintlfC  In  error  that  the 
ishidide  decided  in  the  case  of  Jefferson  Coun- 
ty T.  Hswkks,  23  Fla.  228,  2  South.  862,  is 
applicable  to  l&e  presmit  case,  and  controls  it 
The  question  there  Inrolred  was  wbrtfaer  past- 
due  invest  coupons  up™  bonds  issued  by  a 
comity  under  legal  authority  would  bear  Inter- 
est after  maturity.  The  court  disposed  of  the 
Question  by  saying  simply:  "AlQiou^  It  has 
been  intimated  this  court  In  18  Fla.  that 
oon^ons  past  due  do  not  bear  Interest,  we  are 
clearly  of  the  c^dnlon  that  the  wdght  of  au- 
thority is,  as  tt  is  now  held  in  the  United 
States  courts  and  most  of  the  state  courts, 
fiut  coupons  do  bear  taitvest  after  maturity 
It  wOl  be  obserred  that  In  that  case  tlie  cou- 
pon was  a  negotiable  instrument  in  the  nature 
of  an  Independent  claim.  Issued  under  a  stat- 
ute authwislng  tbe  county  to  Issue  the  bond 
with  Interest  coupons.  The  question  relating 
to  Interest  upon  county  warrants  was  not  In- 
TolTed  or  decided,  and,  in  view  of  the  es- 
■mtlal  differences  In  the  nature  of  coupons 
and  warranti,  they  do  not  necessarily  rest  up- 
on the  same  basis.  See  County  of  Beaver  t. 
Arm8tToi«.  44  Pa.  63;  Welsh  T.  First  Divi- 
sion of  the  St.  Paul  &  Pacific  B.  B.  Ca.  2S 
Minn.  314;  Lexington  v.  VtiUm  Nat.  Bank, 
76  Miss.  1,  22  South.  291;  Trustees  I.  I.  Fund 
V.  Lewis,  34  Fla.  424,  16  South.  325,  26  L.  B. 
A.  743,  48  Am.  St.  Rep.  200.  We  are  tbere- 
fore  not  inclined  to  extend  the  principle  so 
OB  to  embrace  county  warrants,  as  to  do  so 
would,  In  our  judgment,  be  contrary  to  the 
great  weight  of  authority.  What  we  have 
said  disposes  of  the  claim  to  recover  under 
the  second  count 

The  next  question  for  decision  is,  can  in- 
terest be  recovered  under  the  agreement  de- 


clared upon  in  the  first  countt  In  Da^daon 
County  v.  Olwill,  4  I.ea  (Tenn.)  28,  it  was 
held  that  the  county  court,  as  the  represoita- 
tive  of  the  county,  may,  In  consideration  of 
fori>earance  to  sue,  contract  with  a  creditor 
of  the  county  for  the  payment  ot  Intoest  on 
a  rauDty  warrant,  after  Its  registration  1^  the 
trustee,  untU  there  is  mone^  In  the  treasury 
to  meet  it  In  Its  regular  order,  but  no  longer. 
The  court  sustained  the  power  to  make  the 
contract,  restricted,  as  stated  above,  under 
the  authority  granted  counties,  by  section  404 
of  the  Tennessee  Code  of  1858,  to  "hold  prop- 
erty for  county  purposes,  and  make  all  con- 
tracts necessary  or  eqiedlent  for  the  manage- 
mmit,  control  and  Improvement  thereof  and 
for  the  better  exerdse  of  its  dvil  and  political 
powos."  No  similar  jfowet  is  granted  counties 
In  this  state,  and  nowhere  Is  graeral  power 
to  contract  conferred  upon  tbeuL  In  Payne 
V.  WadUngton  County,  26  Fla.  798,  6  South. 
881,  It  is  said  that  "what  constitutes  legitimate 
indebtedness  depends  upon  tlie  power  and 
authority  given  to  counties  by  statute  to  make 
contracts  and  incur  l)abllltle&  A  county  can- 
not be  burdened  with  expense  or  debt,  ex- 
cept so  far  as  the  power  Is  given  therefor, 
either  oQiressly,  or  by  desr  imidlcation  from 
some  other  power  expressly  given.  Being  the. 
creature  of  statute,  the  extent  of  its  actiwi 
towards  Incurring  liability  must  be  limited  by 
statute."  The  plaintlfl.  at  the  time  the  al- 
leged agreement  was  made,  was  not  a  credlbv 
of  the  county.  The  coun^  owed  it  no  debt 
fbr  tbe  payment  of  which  it  was  the  duty 
of  the  county  to  provide.-  The  outstondlng 
county  warrants  woe  bearing  no  interest. 
No  power  to  larovide  for  payment  of  mcHx 
warrants  vras  given,  otherwise  than  fjrom  the 
current  revenues  flowing  tbrough  the  county 
treasury,  acespt  by  means  of  bonds  to  fund 
outstanding  indebtedness,  which  could  only  be 
issued  after  an  election  hdd  in  accordance 
with  sections  601  et  seq.,  Bev.  St.  18^  To 
permit  the  county  commlssloneTS  to  evade  the 
requlremrats  of  these  sections,  iir  sanctioning 
the  contract  declared  upon  in  thBi  case,  would 
be  to  enable  them  to  fix  upra  the  county  the 
burdens  of  a  refunding  of  the  county  indebted- 
ness at  a  rate  of  interest  to  be  fixed  by  them- 
selves, without  imposing  iqwu  them  the  duty 
of  submitting  to  the  people  at  an  election  the 
question  of  the  propriety  of  funding  the  In- 
debtedness, and  the  rate  of  Interest  to  be  paid 
thereoa  While  the  contract  made  with  platai- 
tlff  may  have  beat  wise  from  a  business  pobit 
of  view,  tending,  ss  it  did,  to  sustain  the  credit 
(tf  the  county,  we  have  been  unable  to  find 
a  statute  granting  the  power  to  make  It,  or 
granting  any  othM"  power  from  which  we  can 
clearly  Imply  the  one  here  attempted  to  be 
exerdsed.  These  conclusions  are  sustained  by 
the  following  authwIUes:  County  of  Hardin 
V.  McFarlan,  82  III.  138;  Hall  v.  Jackson 
County,  96  IlL  362. 

The  judgment  of  the  drcalt  court  wUi  be 
affirmed* 
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DOKB  at  iL  T.  PSICS. 

(Sopreme  Court  of  Florida,  DiTision  B.  Har 
19,  1808.) 

TRESPASS— INJUNCTION-CUTTING  TIMBBIt- 
B1U.~BVIDENCB. 

1.  The  owner  of  timber  upon  the  land  la  not 
an  "owuer  of  timbered  lands,"  within  the  mean- 
ing of  Rev.  St  1802,  §  1409. 

2.  The  fact  that  the  timber  etandlnff  npon 
laud  constitutes  its  chief  value  does  not  give 
eqaitr  jurisdiction  to  enjoin  its  cutting  uikjd 
applicauon  of  one  owning  onlv  the  timber. 

3.  A  bm  alleging  that  compiatnant  la  the  own- 
er of  the  timber  upon  lands  and  in  the  actual 
posaession  thereof,  and  that  said  lands  are  chief- 
ly raluable  for  the  timber  thereon,  are  wild, 
unimproved,  and  unoccupied,  is  Insufficient  to 
mpport  an  injunction  against  a  trespasser  there- 
on, even  though  the  chief  value  of  the  land 
would  be  destroyed  by  the  removal  of  said  tim- 
ber. 

4.  Upon  a  hearlni?  tor  an  injnnctlm,  proof  of 
the  insolvency  of  the  defendant  must  be  direct 
and  positiTe,  and  not  merely  apon  information 
and  belief. 

Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Alachua  County; 
J.  A.  Ammons,  Circuit  Court  Commissioner. 

Bill  by  0.  L.  Peek  against  Thomas  A.  Doke 
and  N.  D.  Wainrlgbt.  Decree  for  plalntUC, 
and  defendants  appeal.  Beversed. 

Bteiib  Halle,  for  appellants.  W.  W.  Hamp- 
ton, for  appellee. 

COCKRELL,  J.  AppeUee,  In  a  bill  exhib- 
ited against  the  appellants,  alleged  that  he 
was  the  owner  of  the  timber  on  certain  de- 
scribed lands,  and  was  In  the  actual  posses- 
sion of  said  property;  that  defendants,  with- 
out anthorlty  of  law,  and  without  any  valid 
right  title,  or  interest  In  the  said  land  or  to 
the  said  timber  thereon,  had  gone  upon  said 
lands  with  a  large  force  of  hands,  and  bad  cut 
and  were  cutting  the  timber  for  tbe  purpose 
of  making  cross'tles;  that  the  said  land  was 
valuable  chiefly  for  the  timber  thereon,  and 
was  wild,  unimproved,  and  unoccupied,  and, 
if  the  said  timber  were  cut  and  removed  as 
aforesaid,  the  chief  value  of  said  land  would 
be  destroyed.  It  Is  alleged  on  information  and 
belief  that  the  defendants  were  both  insolvent 
It  is  prayed  that  the  defendants  be  enjoined 
from  cutting  and  removing  timber  off  or  from 
said  land,  and  from  removing  any  timber 
therefrom  that  may  have  been  cut  by  the  de- 
fendants, and,  further,  that  an  accounting  be 
had  of  tbe  timber  already  cut  From  a  de- 
cree granting  a  temporary  injunction  as  pray- 
ed, this  appeal  is  taken. 

On  what  is  the  supposed  equity  for  an  In- 
junction based?  The  frame  of  the  bill  would 
suggest  an  attempt  to  follow  section  1469  of 
tbe  Revised  Statutes,  wbicb  reads:  "Courts 
of  chancery  shall  entertain  suits  by  any  person 
claiming  to  own  any  timbered  lands  In  tbls 
state,  to  enjoin  trei^sses  on  such  lands  by 
tbe  cutting  of  trees  tberetm,  or  the  removal 
<a  togs  therefrom,  •  •  •  and  In  sueh  suits 
the  courts  shall  cause  en  account  to  be  taken 


of  the  damage  to  the  complainant  from  any  of 
said  trespasses.  •  •  •"  The  allegations  of 
the  bill,  however, '  fail  to  come  up  to  the  re- 
quirements of  this  section.  Complainant  does 
not  claim  to  own  any  tlmt>ered  lands  In  this 
state,  but  to  be  "the  owner  of  tbe  timber  upon 
the  land,"  as  though  tbeve  were  a  complete 
separation  of  tbe  title  to  the  timber  and  of  tlie 
title  to  the  land  whereon  the  timber  Btand\ 
and  the  whole  scope  of  tbe  bill  shows  a  well- 
defined  understanding  of  the  terms  so  as  to 
indicate  that  the  distinction  was  intentional, 
and  not  a  slip  of  the  pen.  It  Is  clear  from  an 
inspection  of  the  statute  that  It  was  the  owner 
of  the  land  tbe  law  was  seekli^  to  protect  and 
not  the  purchaser  of  timber  rights. 

We  do  not  consider  these  views  as  conflict- 
ing with  those  expressed  in  Jenldns  v.  X^kes, 
19  Fla.  148,  wberehi  It  was  held  that  a  parol ' 
sale  of  standing  trees  was  void  as  being  a  sale 
of  an  Interest  In  land.  While  we  do  not  hold 
that  a  sale  of  timber  Is  not  a  sale  of  an  Int^ 
est  In  the  land,  we  do  hold  that  such  a  pur- 
chaser Is  not  tbe  "owner  of  timbered  lands" 
within  the  meaning  of  the  statute. 

Is  there  equity  for  an  Injunction  irrespective 
of  the  statute?  In  Wlggbis  v.  Williams.  36 
Fla.  637,  18  South.  859,  30  L.  R.  A.  754,  this 
court  considered  this  statute  as  extending  the 
powers  of  the  chancery  court  beyond  the  limits 
of  Its  jurisdiction  theretofore  exercised,  "In 
this:  that  claimants  of  timbered  lands  are 
given  the  right  to  have  an  Injunction  against 
the  trespasses  mentioned  without  reference  to 
the  character  of  the  injury  as  being  Irn»par- 
able,  or  the  inadequacy  of  the  legal  remedy  for 
the  wrong,  or  actual  possession  of  the  claim- 
ant" There  is  an  entire  absence  of  a  show- 
ing of  irreparable  Injury  to  the  complainant 
in  this  bill.  It  Is  alleged  that,  if  the  timber 
be  cut,  the  chief  value  of  the  land  will  be  de- 
stroyed; but  this  injury  to  the  land  as  land 
would  fall  not  upon  the  complainant.  It  would 
fall  upon  some  third  person,  who  Is  the  owner 
of  tbe  land,  and  who  Is  not  a  party  to  tbe  pro- 
ceedings. There  la  no  all^atlon  that  the  trees 
are  of  peculiar  value  by  virtue  of  their  nature, 
the  purpose  for  which  they  were  acquired,  the 
uses  to  which  they  were  to  be  put  or  of  tbe 
conditions  surrounding  their  owner,  the  com- 
plainant, so  as  to  show  the  damages  would  be 
irreparable. 

Even  If  Insolvency  of  the  defendants  could 
be  an  Independent  equity  sufficient  to  support 
an  Injunction,  the  proof  of  such  Insolvency  at 
the  hearing  must  be  direct  and  positive,  and 
not  upon  Information  and  belief.  The  affi- 
davit used  at  this  hearing,  read  In  the  light  of 
the  allegations  of  the  bill,  does  not  come  up  to 
the  rule  laid  down  In  Ballard  v.  Eckman  A 
Vetsburg,  20  Fla.  661,  which  requires  the  oatb 
of  the  person  from  whom  tbe  information  is 
obtained. 

For  tbe  reasons  Btated*  the  tempomy  In- 
junctlcm  should  not  have  been  granted.  Tbe 
ordv  granting  It  is  reversed,  and  the  CKom 
remanded  for  further  prooeedinga. 
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(45  na.  ifO) 

ANDBBSON  T.  BSOWABD. 
(8«^me  Ooart  of  Florida,  Division  B.  Jimt 
8,  190B.) 

CBANOK  OF  TBNUB— PRBJUDICB-ACnON— DIB- 
HISSAL— JDOaHSNT—AFFIRMANGB. 

1.  It  was  not  error  to  deny  chauee  of  venue 
asked  for  upon  the  ground  of  odium  attaching 
to  the  plaintiff  from  sentence  and  confinement 
in  the  county  jail,  when  bis  suit  is  for  the  mali- 
cious prosecution  of  the  charge  upon  which  the 
conviction  was  had,  and  no  special  circumstan- 
ces are  riiowa  to  aopport  tbe  alleged  ground  ot 
the  motion. 

2.  When  a  plaintiff  refuses  to  prosecute  his 
case,  the  court  should  dismiss  it  for  want  of 
prosecation,  and  not,  over  bis  objection,  impanel 
a  juiT  and  enter  judgment  fi^  the  defendant. 

3.  A  judgment  erroneoosly  entered  against  a 
plaintiff  should  not  be  affirmed  upon  the  ground 
that  the  court  erred  in  orerroling  a  demurrer 
to  his  declaration. 

<8yllabu8  by  the  Court.) 

Error  to  Circuit  Court,  Duval  Comity;  Rhy- 
don  M.  Call,  Judge. 

Action  by  J.  C.  Anderson  against  Pulaski 
Broward.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

T.  A.  &  B.  B.  MacDondl,  for  plaintiff  in 
error.  M.  G.  Jocdazi,  ttx  defendant  lo  error. 

MAXWBZA  J.  This  Is  a  snit  for  maUcloaa 
praecntlcm.  The  piyfaHif  was  convicted  up- 
on tbe  proaecution  complained  of,  and  sen- 
tenced to  serve  a  term  of  montbs  In  the  coun- 
ty JalL  He  filed  In  tUfl  case  an  application 
tvat  change  of  venne  ovon  the  gronnd  that  his 
•ante nee,  Incarc^tlon,  and  service  in  the 
convict  camp  of  the  county  bad  rendered  him 
■o  odious  to  the  InhaUtante  of  the  county  that 
be  could  not  expect  to  obtain  a  fair  trial 
there.  This  apjdlcatltni  ma  supported  by  the 
aflldavlta  of  ^  persona  that  th^  believed  the 
fact  to  be  as  stated.  The  application  was  de- 
nied by  the  court,  and  this  ruling  Is  assigned 
as  emnr.  We  find  In  it  no  abuse  of  the  discre* 
tlon  rfiposed  in  the  trial  court 

After  the  denial  of  this  motion  the  plalutlff 
refused  to  prosecute  the  case,  and  against  his 
obJectl<m  the  court,  upon  motion  of  the  de- 
fendant, Impaneled  a  Jury,  directed  a  verdict, 
and  entered  Judgmrat  for  the  defendant. 
This  was  ernM-.  As  said  1^  this  court  in 
Wade  T.  Doyle,  17  Fla.  SS2,  text  531,  '^ven 
though  a  trial  of  such  an  Issue  was  proper,  yet, 
as  against  the  wish  of  the  x^alntUfs,  Qie  de* 
fendant  cannot  prosecute  plaintiffs*  suit  If 
the  tfalntlffe  saw  proper  to  abandon  their 
cause  at  this  stage  of  the  proceedings,  the  de- 
fendants remedy  was  a  motion  for  judgment 
for  want  oi  prosecution.  While  the  plaintiff 
cannot  be  compelled  to  submit  to  a  nonsuit 
(rule  -51,  Circuit  Court  Roles),  yet.  if  be  vol- 
untarily declines  to  prosecute  his  suit  and  re- 
fuses BO  to  do,  the  court  can  and  should  dis- 
pose of  It  In  tbe  manner  stated." 

But  It  Is  urged  by  defendant  In  error  that 
the  Judgment  should  be  sustained  because  tbe 
declaration  does  not  state  a  cause  of  action. 
a?he  declaration  was  demurred  to  in  the  court 


below,  and  the  demurrer  was  overruled.  As* 
snme  that  this  ruling  was  erroneous.  Had 
the  dedarathHi  been  held  Insufficient  by  the 
lower  court  Its  defects  ml^t  have  been  cured 
by  amendment  Had  this  court  upon  writ  of 
error  by  the  defendant  reversed  the  lower 
court  in  overruling  the  demurr^,  the  case 
woTiId  have  been  remanded,  with  opportunity 
In  the  lower  court  to  amend.  But  were  we 
now  to  affirm,  for  the  reason  that  his  declara- 
tion Is  Inartlflcial,  a  Judgment  erroneously  en* 
tered  against  the  plaintiff  upon  other  grounds, 
the  effect  would  be  to  conclude  him  without 
opportunity  to  amend,  when  the  court  In 
which  alone  he  could  amend  bad  held  It  to  be 
unnecessary.  Tbia  Is  not  a  proper  practice, 
and  will  not  be  adopted. 

The  Judgment  of  the  lower  court  Is  re- 
remei,  and  the  cause  remanded  for  further 
proceedings  In  accordance  wltb  law. 

(4B  Fit.  690) 
8T00KTON  V.  NATIONAL  BANK  OF 
JACKSONVILIiB. 
(Snivone  Court  of  Florida,  Dlvlrion  B.  May 

26,  1003.) 

BQUITY— BILL-PLEADING  AND  PROOF— OBJEC- 
TIONS TO  EVIDENCE— DEED  —  RECORD  —  NO- 
TICE —  CHANGE  OF  POSSESSION  ~  ATTACH- 
UENT. 

1.  lu  equity,  as  well  as  at  law,  a  pleading  is 
to  be  construed  most  strMigly  against  the  plead- 
er thereof. 

2.  It  is  incumbent  npou  a  complainant  to  al- 
lege in  bis  hiU  every  fact,  clearly  and  definitely, 
that  is  necessanr  to  entitle  him  to  relief. 

3.  All  the  evidence  offered  in  a  case  should 
correspond  with  the  allefrations  in  the  pleadinga* 
and  be  confined  to  the  issues. 

4.  No  objection  will  be  allowed  to  be  taken  In 
the  appellate  court  to  tbe  admissibility  of  any 
testimony,  oral  or  documentary,  found  In  the 
record  in  a  chancery  cause,  unless  the  record 
afllrmatively  shows  that  the  objection  thereto 
was  presented  to  the  chancellor,  and  expressly 
ruled  up<m  by  him  in  tbe  court  below  at  or  be> 
fore  the  final  bearing  of  the  cause. 

5.  Section  1972,  Rev.  St  1895.  relating  to  the 
recording  of  conveyances,  places  creditors  and 
subsequent  purchasers  upon  the  seme  footing 
as  to  prior  unrecorded  conveyances. 

6.  Tae  lien  of  a  judgment  rendered  In  an  ac- 
tion nt  law  dates,  as  to  property  previously  at- 
tached iu  such  action,  from  the  titne  of  the  rec- 
ord by  the  clerk  of  the  drcuit  court  In  tbe  lien 
book  of  a  notice  of  the  levy  and  a  description 
of  the  property  levied  upon,  in  accordance  with 
the  provisions  of  section  1651,  Rev.  St.  1895. 

7.  Where  laud  In  possession  of  a  t^ant  Is 
conveyed,  tbe  continued  possession  of  the  ten- 
ant, as  tenant  of  the  grnntee,  is  not  constructive 
notice  of  the  unrecorded  deed. 

8.  When  the  person  in  possession  is  other  than 
the  grantee,  It  is  necessary  that  there  should 
be  a  visible  change,  which  should  Indicate  to 
others  that  there  had  been  a  sale,  to  have  the 
effect  of  giving  notice  to  a  subsequent  purchas- 
er or  attaching  creditor.  Therefore  where  one 
who  had  been  a  tenant  of  tbe  grantor  before  the 
giving  of  tbe  unrecorded  deed  attorned  to  the 
grantee  at  the  time  it  was  idvai,  and  remained 
in  possession  afterwards  until  after  the  attach- 
ment, such  possession  alone  cannot  famish  no- 
tice of  the  conveyance,  or  be  held  to  put  an 
attachment  creditor  upon  inquiry. 

(Syllabus  by  tbe  Court.) 


f  1.  8«»  Bnlty.  VOL  19,  Cuit.  Di»  «  M 
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Appeal  from  Circuit  Oonrt,  JynvkX  Coiml7; 
Khydon  M.  Call,  Judge. 

Bill  by  the  National  Bank  of  JackBOOTllle 
against  Telfair  Stockton  and  another.  Decree 
for  plaintiff,  and  defendant  Stockton  appeals. 
Bereraed. 

On  the  21st  day  of  June,  1898,  the  appellee, 
a  corporation,  filed  Its  bill  In  chancery  in  the 
circuit  court  of  Duvai  county  against  the  ap- 
pellant and  Napoleon  B.  Broward,  as  sheriff 
ot  the  said  county  of  Duval,  alleging,  In  sub- 
stance, therein  as  follows:  That  on  the  9th 
day  of  Augiist,  1897,  appellee  purchased  from 
WUliatn  H.  Caulk  and  wife  and  Julia  Dear- 
Ing  a  certain  lot  In  the  city  of  Jacksonville, 
therein  described,  receiving  a  deed  from  said 
grantors  on  said  date,  under  which  appellee 
was  given  possesElon  of  and  went  into  posses- 
sion of  said  lot  on  said  date,  and  then  and 
thereafter  continued  to  occupy  the  same 
through  Its  tenant,  William  Starke;  that  after 
having  paid  a  part  of  the  purchase  price  of 
said  lot  on  said  9th  day  of  August,  and  enter- 
ed into  possession  thereof,  appellee  was  led 
to  believe  that  said  deed  was  defective  by 
reason  of  certain  erasures  and  rewriting  over 
said  ^asures,  and  for  other  Informalities,  and 
appellee  was  advised  to  regaire  and  obtain 
another  deed  from  the  grantors  to  said  lot, 
free  from  erasures  and  rewriting;  that,  with- 
out giving  up  said  original  deed,  appellee  re- 
quested the  grantors  to  execute  another  deed 
to  said  lot,  which  said  grantors  did  by  execut- 
ing and  delivering  the  same  In  the  post  office 
on  the  12th  day  of  August,  1897,  which  was 
received  and  recorded  by  appellee  on  the  14th 
day  of  August,  1897,  both  of  said  deeds  being 
attached  as  exhibits  to  the  bill  and  made  a 
part  thereof;  that  on  the  13th  day  of  Angiist, 
1897,  appellant  Instituted  an  action  of  attach- 
ment in  the  circuit  court  of  the  said  county  of 
pQvat  against  the  said  William  H.  Caulk,  one 
of  the  grantors  in  said  deed,  and  then  and 
there  caused  a  writ  of  attachment  to  be  issued 
and  levied  by  the  said  shoifF  of  said  county 
upon  said  lot  as  the  property  of  said  Caulk, 
although  said  lot  at  the  date  of  the  levy  of 
said  writ  was  the  property  of  appellee  by  par* 
chase  as  aforesaid,  and  appellee  was  In  pos- 
session thereof  by  Its  tenant;  that  such  pro- 
ceedings were  had  by  appellant  In  said  action 
of  attachment  as  resulted  In  a  Judgment  being 
entered  against  the  said  William  H.  Caulk  In 
favor  of  appellant  on  the  2d  day  of  Jnne,  1898, 
for  the  sum  of  $640.26,  and  upon  which  judg- 
ment an  execution  had  tieen  duly  Issued  and 
levied  by  said  sheriff  on  said  lot,  and  that  the 
same  was  being  advertised  for  sale  on  the 
4th  day  oi  July,  1896,  and  that  the  same 
would  be  sold  on  said  date  by  said  sheriff, 
unless  he  should  be  restrained  ^om  so  doing 
by  an  order  of  the  court;  that,  in  the  event 
of  such  sale,  a  cloud  would  be  cast  upon  ap- 
pellee's title  to  said  property,  and  the  value 
thereof  depreciated  and  appellee  greatly  dam- 
aged. The  prayer  of  the  bili  was  for  an  tn- 


Jnnctlon  and  genera]  relief.  The  answer  ot 
the  defendants  under  oath  was  waived. 

On  the  22d  day  of  June,  1898,  the  aK>ellant 
filed  his  answer  to  the  bill,  in  which  he  posl- 
tlvely  denied  all  the  material  alle^atlwiB  In 
the  blU,  and  averred,  among  other  things, 
that  appellee  and  Its  chlet  officers  knew,  prior 
to  seeing  the  original  deed  from  said  grantors, 
that  appellant,  as  agent  at  the  owner,  sold 
said  lot  to  one  Edward  F.  GUrk,  for  whldi 
appellant  claimed  wmpensatlon,  and  which 
claim  formed  the  basis  of  his  judgment  refer- 
red to  In  the  Iflll  of  complaint;  that  appellee 
and  Its  chief  officers  knew,'  upon  seeing  satd 
deed,  that  appellant's  name  and  his  business 
as  a  real  estate  agent  were  printed  upon  the 
back  of  said  deed,  that  said  deed  was  drawn 
by  appellant,  and  tiiat,  as  so  drawn  by  ap- 
pellant. It  was  executed  In  the  state  of  Ken- 
tucky, that  the  names  of  the  witnesses  were 
subscribed  thereto  fn  the  state  of  Kentucky, 
that  the  rewriting  of  the  name  of  appellee 
over  the  name  of  the  said  Edward  F.  Clark 
In  said  deed  was  done  by  some  other  than, 
and  without  the  knowledge  of,  appellant,  and 
long  after  satd  deed  had  been  executed;  that 
said  deed  was  In  Itself  notice  to  appellee  ot 
the  said  sale  and  conveyance  to  said  Clark, 
and  of  the  compaisatlon  due  In  that  behalf 
to  appellant;  that;  though  appellee  and  Its 
chief  officers  had  an  oi^ortunity  to  tell  ap- 
pellant of  Its  negotlationa  and  acts  In  the  mat- 
ter, and  It  was  their  dutf  to  do  so  In  the 
premises,  yet  the  said  officers  so  worded  their 
conversation  with  appellant  then  and  there  as 
to  mislead  appellant  Said  answw  was  sworn 
to  by  appellant,  and  the  same  benefit  was 
claimed  herein  as  though  a  formal  demurrer 
had  been  Interposed  to  the  bill. 

On  the  27th  day  of  June,  1898,  the  bUl  was 
dismissed  as  to  the  said  sheriff,  and  on  the 
same  date  the  cause  came  on  to  be  heard  be- 
fore the  chancellor  below  upon  the  applica- 
tion of  appellee  for  a  temporary  injunction, 
affidavits  being  also  filed  on  behalf  of  appellee; 
and  said  chancellor  on  said  date  made  an 
order  to  the  effect-  that  appellant  his  agents, 
attorneys,  servants,  and  all  other  persons 
claiming  to  act  by  or  through  him,  or  in  his 
beiialf,  be  enjoined  and  restrained  from  selling 
the  lot  In  questitHi,  and  from  att^ptlns  to 
enforce  the  said  Judgment  of  appellant  un- 
til the  further  order  of  the  court. 

Appellee  filed  a  replication  to  the  answer  of 
appellant,  a  special  examiner  was  appointed 
to  take  testimony  In  said  cause,  t>efore  whom 
considerable  testimony  was  taken  by  the  re- 
spective parties  and  duly  reported  to  the  court 
and  on  the  12th  day  of  Hay,  1900,  a  final 
decree  in  said  cause  was  entered  by  the 
chancellor  below,  In  which  the  temporary  In- 
junction was  made  perpetual  and  the  costs 
were  adjudged  against  aK>ellant  Prom  this 
decree  appellant  entored  an  ai^>eal  to  this 
court,  assigning  some  six  errors.  Howerar,  in 
view  of  the  conclusion  reached  by  as,  it  be- 
comes unnecessary  to  eoDsldor  said  severai 
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erroTH  In  detaD.  Upon  some  points  lliere  iras 
quite  A  conflict  In  the  teatbnony,  bat,  for 
rea8(HU  ^rtdeh  will  appear  In  the  opinion.  It  la 
anneceasax7  to  aet  It  fortb.  Snffldent  will  ap- 
pear In  the  opinion  to  Indicate  Qie  view  wUch 
we  take  of  It,  and.  as  wUI  be  aeen,  upon  tbe 
point  wblch  IB  dedalTe  of  tbe  case  Qiere  la 
I«actlcall7  no  conflict  in  tbe  testimony. 

A.  W.  Cockrell  &  Son,  for  appellant  John 
B.  Hartrldge  and  M.  G.  Jordan,  for  appellee. 

SHAGKLEFOBD,  J.  (after  stating  the 
facts).  It  1b  not  alleged  bj  appellee  In  Its 
bill  that  either  one  of  tbe  deeds  from  Gaalk, 
the  owner  of  the  lot  In  question,  was  filed 
for  record  prior  to  thB»13th  day  of  August, 
1897,  the  date  appellee  Instituted  his  action 
of  attachment  against  tbe  said  Caulk  and 
caused  the  writ  of  attachment  to  be  levied 
on  said  lot  Indeed,  It  appears  upon  the 
face  of  said  bill  that  the  first  deed  which 
was  dellrered  to  appellee  on  tbe  9th  day  of 
August,  1897,  was  considered  by  It  as  being 
defective,  and  only  part  of  the  purchase 
price  of  said  lot  was  paid,  and  another  deed 
was  demanded  of  the  grantors,  appellee,, 
however,  retaining  possession  of  said  first 
or  original  deed.  Tbe  second  deed  was  ex- 
ecuted and  acknowledged  In  Kentucky  on 
the  12tb  day  of  August  1897,  and  hence 
could  not  have  been  In  Jacksonville,  Fla.,  on 
said  date,  and  it  was  not  filed  for  record 
until  the  14tb  day  of  August,  1897,  tbe  day 
after  appellant  had  caused  a  writ  of  attach- 
ment to  be  levied  on  said  lot  It  may  be 
true  that  said  deed  was  deposited  In  the 
post  office  on  the  12th  day  of  August  1897, 
tbongh  there  ts  no  evidence  upon  that  point, 
and  neither  Is  there  any  evidence  that  ap- 
pellee or  Its  officers  were  Informed  of  the 
delivery  or  depositing  of  said  deed  In  the  post 
office,  either  by  wire  or  otherwise.  How- 
ever, If  said  deed  was  delivered  in  the  post 
office  on  said  12tb  day  of  August,  It  must 
bave  been  at  some  post  office  in  tbe  state  of 
Kentucky.  There  Is  some  conflict  In  the  tes- 
timony as  to  when  the  balance  of  the  pur- 
chase price  of  said  lot  was  paid  by  appellee, 
f25  having  been  paid  by  it  on  tbe  9tb  day 
of  August,  1897,  but  It  would  seem  that  tbe 
balance  of  said  purchase  price  of  $11,325  was 
paid  by  appellee  on  the  12th  day  of  August 
1897.  However,  there  Is  no  allegation  in  the 
bill  that  appellant  had  any  notice  or  knowl- 
edge of  the  execution  of  either  of  said  deeds 
by  said  grantors  to  appellee,  or  the  payment 
of  tbe  purchase  money  by  It,  or  of  any  part 
thereof,  at  tbe  date  of  tbe  levy  of  tbe  said 
writ  of  attachment  Neither  Is  there  any 
evidence  to  the  effect  that  appellant  had 
any  such  notice  or  knowledge.  If,  then,  ap- 
pellant bad  no  such  knowledge  or  notice,  and 
the  public  records  at  tbe  date  of  the  Issuance 
and  levy  of  the  said  writ  of  attachment 
showed  tbe  title  to  said  lot  to  stand  In  tbe 
name  of  said  Canlk,  apptilanf  s  Hen  must  be 
held  to  be  auperlor  to  tbe  title  of  Appellea, 


nnlesa  fliere  'had  beat  such  a  vteible  change 
In  the  possession  or  occupancy  of  said  lot, 
or  other  things  done  In  connection  therewith, 
as  to  charge  appellant  with  notice  or  knowl- 
edge, or,  at  least  to  cast  upon  him  the  dnty 
of  making  Inqo^.  Tbe  only  allegation  in 
the  bill  to  this  effect,  or  which  tends  In  tbat 
direction,  Is  that  appellee  went  Into  posses- 
sion of  tbe  said  lot  on  tbe  8tb  day  of  August, 
1897.  and  then  and  thereafter  occupied  tbe 
same  by  one  William  Starke,  Its  tenant,  nn- 
tU  appellee  concluded  to  erect  a  valuable 
telck  building  thereon,  which  has  since  been 
erected.  It  will  be  noticed  there  Is  no  alle- 
gation that  appellant  had  any  knowledge  or 
notice  of  the  change  of  tbe  possession  of  said 
lot,  or  of  its  occupancy  by  appellee  throdgh 
its  tenant.  The  evidence  discloses  tbat  said 
Starke  was  the  tenant  of  said  Caulk,  one  of 
the  grantors  In  sold  deed,  and  bad  been  lb 
possession  of  said  lot  as  the  tenant  of  said 
Caulk  for  some  months  prior  to  the  said  9th 
day  of  August,  1897,  and  that  said  Starke 
continued  In  tbe  possession  or  occupancy  of 
said  lot  for  about  a  month  or  six  weeks  after 
said  date,  and  that  on  tbe  8th  day  of  Sep- 
tember, 1887.  he  paid  appellee  tbe  sum  of 
$60  fOT  one  month's  rent  of  said  prtperty. 
Tbe  nncontradlcted  testimony  of  appellant 
is  to  the  effect  that  he  had  a  conversation 
with  said  Starke  on  the  night  of  the  9th 
of  August  1897,  concerning  said  property, 
during  which  said  Starke  informed  him  tbat 
he  was  down  there  at  the  Placlde  Hotel  to 
see  said  Caulk  In  regard  to  making  some 
little  improvements  on  tbe  property  and  re- 
dndng  the  rent,  and  on  that  same  night  said 
Starke  did  have  a  conversation  with  said 
Caulk;  that  on  the  next  day— the  10th  of 
August,  1807— appellant  bad  a  conversation 
with  said  Caulk;  tbat  also  on  tbe  said  lOtb 
day  of  August,  1887,  appellant  had  a  con- 
versation with  Blon  H.  Barnett  the  then 
cashier  of  appellee,  concerning  tb6  sale  of 
said  lot  by  appellant  as  a  real  estate  agent 
to  appellee;  and  tbat  In  none  of  these  con- 
versations was  anything  said  to  appellant 
concerning  the  fact  of  appellee's  having  pur- 
chased said  lot  or  having  entered  Into  the 
occupancy  or  possession  thereof.  Appellant 
further  testified  that  during  said  week  or 
prior  thereto  he  did  not  know  of  any  change 
In  the  tenancy  of  said  lot  It  is  true  that 
the  testimony  discloses  tbe  fact  that  William 
M.  Bostwlck,  who  was  collecting  the  rent 
from  said  Starke  on  said  property  for  the 
Penn  Mntoai  Ufe  Insurance  Company, 
wblch  said  company  had  a  mortgage  thereon, 
informed  said  Starke  on  the  9tb  of  August 
1897,  that  said  lot  had  been  sold  to  appellee, 
and  that  hereafter  he  would  pay  tfae  rent 
to  appellee,  and  that  either  on  tbe  Otb  or  10th 
of  safd  month,  said  Bostwlck  introduced  said 
Starke  to  said  Blon  H.  Barnett  There  is  no 
evidence  whatever  that  appellant  bad  any 
knowledge  of  this  fftct  Admitting  that  said 
Bostwldc  had  authorltr  to  deliver  or  change 
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ttie  possession  of  said  lot,  wbtcb  Is  doubtful, 
that  the  said  Caulk  himself  told  the  said 
Stnrke  of  the  sale  of  said  property  and  au- 
thorized him  to  pay  tbe  rent  to  appellee,  of 
which  there  Is  no  testimony,  and  that  said 
Stai^e  then  and  there  agreed  to  pay  rent 
to  appellee  and  to  recognize  appellee  as  hla 
landlord,  of  which  there  1b  no  testimony,  and 
that  sakl  Starke  did  subsequently  attorn  to 
appellee,  what  effect  has  all  this  upon  appel- 
lee's case? 

It  Is  well  settled  by  this  court  that  In  eq- 
uity, as  well  as  at  law,  a  pleading  Is  to  be 
construed  most  strongly  against  the  pleader, 
and  also  that  It  is  incumbent  upon  a  com- 
plahiant  to  allege  In  his  bill  every  fact, 
clearly  and  definitely,  that  Is  necessary  to  en- 
title him  to  relief.  Herrln  t.  Brown,  45  Fla. 
— ,  33  SoDth.  522;  Johnson  T.  McKinnon, 
45  Fla.  — ,  34  South.  272.  It  Is  equally 
well  settled  that  all  the  evidence  offered  in 
a  case  should  correspond  with  tbe  allega- 
tions, and  be  confined  to  the  Issues.  Tate 
T.  Pensacola,  Gulf,  Land  &  Development  Co., 
37  Fla.  439,  20  South.  642,  53  Am.  St.  Rep. 
251;  Lyle  v.  Winn,  46  Fla.  — ,  34  South. 
158.  It  is  also  true  tbat  "no  objection  will 
be  allowed  to  be  taken  in  the  appellate  court 
to  tbe  admissibility  or  competency  of  any  tes- 
timony, oral  or  documentary,  found  in  the 
record  as  evidence  In  a  chancery  canse,  on- 
less  the  record  affirmatively  shows  tbat  tbe 
objection  thereto  was  presented  to  the  chan- 
cellor, and  expressly  ruled  upon  by  him  In 
tbe  court  below  at  or  before  tbe  final  bear^ 
Ing  of  the  cause."  Skinner  r.  Campbell,  46 
Fla.  — .  83  South.  626^ 

Section  1972,  Bev.  St  1695,  relating  to  tbe 
recording  of  conveyances,  has  been  construed 
by  this  court  to  place  creditors  and  subse- 
quent purchasers  upon  tbe  same  footing. 
B<^r8  T.  Mnnnerlyn,  86  Fla.  691,  18  South. 
669. 

Section  1651,  Rev.  St.  1895,  provides  that 
a  levy  of  the  writ  of  attachment  upon  real 
estate  shall  bind  said  real  estate  as  against 
subsequent  purchasers  or  creditors  only  from 
the  time  of  tbe  record  by  tbe  clerk  of  tbe 
circuit  court  In  the  lien  book  of  a  notice  of 
the  levy  and  a  description  of  the  property 
levied  upon.  The  record  in  this  case  dis- 
closes that  such  a  notice  as  required  by  said 
statute  was  filed  and  recorded  on  the  13th 


day  of  August,  1897.  In  tbe  case  of  McCIel- 
lan  V.  Solomon,  23  Fla.  487,  2  South.  825,  11 
Am.  St  Rep.  381,  It  was  held  that  the  lien 
of  a  Judgment  rendered  in  an  action  at  law 
dates,  as  to  property  previously  attached  in 
such  action,  from  tbe  time  of  tbe  levy  of  the 
writ  of  attachment. 

What  effect  could  the  notice  to  the  tenant; 
he  being  the  same  tenant  of  tbe  grantors, 
and  no  visible  or  actual  change  having  tak- 
en place  in  the  occupancy  or  possession  of 
said  land,  have  upon  the  rights  of  appellant? 
In  the  case  of  Veasle  v.  Parker,  23  Me.  170, 
It  was  held  that  "when  the  person  in  posses- 
sion Is  other  than  the  grantee,  It  is  necessary 
that  there  should  be. a  visible  change,  which 
should  indicate  to  others  that  there  had  been 
a  sale,  to  have  the  effect  of  giving  notice 
to  a  subsequent  purclmser  or  attaching  cred- 
itor. Therefore  where  one  who  had  been  a 
tenant  of  the  grantor  before  the  giving  of 
the  unrecorded  deed  attorned  to  tbe  grantee 
at  the  time  it  was  given,  and  remained  in 
possession  afterwards  until  after  tbe  attach- 
ment such  possession  cannot  furnish  notice 
of  the  conveyance." 

As  was  said  In  Wahrenberger  t.  Waldi,  8 
Cola  App.  200,  45  Pac.  518^  "the  mere  fact 
tbat  tenants  who  were  In  poasesslOD  of  prem- 
ises at  tbe  time  a  conveyance  was  executed 
thereafter  pay  rent  to  the  grantee  does  not 
constitute  such  a  change  of  possession  as  to 
Impart  notice  of  the  vendee's  rights,  or  to 
put  an  attachment  creditor  upcm  Inquiry." 
The  following  cases  will  also  prove  Instruc- 
tive upon  this  point:  King  t.  Faulk,  85  Ala. 
186,  4  South.  825:  Troy  v.  Walter  Bros.,  87 
Ala.  233,  6  Soutii.  54;  Orlflln  t.  Hall,  lU 
Ala.  601,  20  South.  485;  Matthews  v.  Dem^ 
rltt,  22  M&  312;  McHechan  t.  Orlfllng,  S 
Pick.  140,  16  Am.  Dec.  198;  Smith  v.  TnlC; 
81  Gal.  180,  88  Am.  Dec  187;  Belt  r.  Twigbt 
]S  X.  H.  169,  45  Am.  Dec  867;  Townsend 
V.  LIttie,  109  n.  8.  604,  8  Sup.  Gt  367,  27 
L.  Ed.  1012;  Flagg  T.  Mann,  Fed.  Gas.  No. 
4,847,  2  Sumn.  486.   Also  see  4  Cyc  p.  64a 

From  what  has  been  said.  It  follows  tliat 
the  decree  appealed  from  must  be  reversed, 
and  It  Is  so  ordered,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  In 
consonance  with  equity  practice  and  not  in- 
consistent  with  this  oplnton;  the  appellee  to 
pay  the  costo  of  this  appeal. 
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(45  Fla.  363) 
HOOKEB  T.  WESTERN  UNION  TBLH- 
GKAPH  CO. 
(Snpreme  Comt  of  I<lorida,  Division  B.  May 
26.  1903.) 

VBNUB— ACTION  AGAINST  FOREIGN  CORPORA- 
TION—REMOTE DAMAGBS  — GAMBLING  CON- 
TRACT —  PRESUMPTIONS  —  TELEGRAPH  COM- 
PANY—TfiLBOR  AM— N  EOLIQEN  C  E—FLBAX)IN  Q. 

1.  A  Boit  agaimt  «  foreign  corporation  doing 
basis eeB  in  tms  rtate  mar,  under  uction  1001, 
BeT.  St.  1892,  be  institated  in  any  county  in 
Tvlilcfa  the  company  has  an  agent  or  other  rep- 
r«sentatire. 

2.  The  damages  claimed  in  a  suit  to  recorer 
the  difference  between  the  price  at  which  a 
contract  for  cotton  would  have  been  sold  had 
the  dfffudant  done  its  duty  and  a  lower  price 
at  whitOi  it  was  sold  as  toe  result  of  defend- 
ant's negligence  are  not  too  remote,  specolatlve, 
or  contingent  for  recovery. 

3.  The  deposit  of  a  margin  for  the  protection 
of  a  broker  buying  cotton  on  the  stock  exchange 
for  another  does  not  necessarily  imply  that  the 
contract  is  one  where  no  goods  are  to  be  deliv- 
ered, but  onlv  a  difference  in  price  to  be  paid. 

4.  Where  the  contrary  does  not  appear,  tlie 
presnntption  ia  that  the  parties  to  a  contract  In- 
tend that  which  Is  l^ai. 

5.  An  allegation  that  the  defendant  telegraph 
compfiny  had  received  a  Kcond  message,  and, 
with  Icnowledge  of  the  facta,  agreed  to  transmit 
It  for  the  purpose  of  revoking  or  modifying  an 
earlier  message  received  by  it  for  immediate 
transmission,  and  had  willfully,  carelessly,  and 
negligently  neglected  to  send  the  first  message 
at  oDce,  and  delivered  the  last  message  first, 
wheretv  the  first  revoked  the  last  in  violatfon  of 
the  defendant's  undertaking,  sufficiently  alleges 
negligence  on  the  part  of  the  defendant 

6.  One  sending  a  second  mess&ge,  by  tele- 
graph, 70  minutes  after  the  first,  for  the  pur- 
pose of  revoking  or  modifying  the  first,  who 
explains  the  situation  to  the  telegraph  company 
receiving  them  for  transmission,  and  contracts 
that  they  shall  be  bo  transmitted  and  delivered 
as  to  accomplish  the  desired  resnlt,  Is  not,  by 
bis  failure  to  make  the  messages  show  on  uieir 
face  which  is  later,  guilty  of  such  negligence  as 
to  bar  recovery  for  damages  sostalned  by  the 
defendants  n^Iect. 

7.  An  allegation  that  the  defendant  t^egraph 
company  ne^igently  delivered  a  second  message, 
sent  from  one  office,  after  the  first  message, 
sent  from  another,  with  nothing  to  show  either 
a  contract  or  a  dnty  to  deliver  them  in  the  order 
in  which  tiiey  were  received  for  transmission 
at  the  different  offices,  states  no  cause  of  action. 

8.  An  allegation  that  the  defendant  had  a 
careless  and  incompetent  agent  in  charge  of  its 
ofilce,  with  no  averment  that  he  was  careless 
or  incompetent  in  the  performance  of  the  act 
which  forms  the  subject-matter  of  the  litiga- 
tion, states  no  cause  of  action. 

(Syllabus  by  the  Conrt.) 

Error  to  Olrcnit  Court,  Lake  County;  BUnor 
S.  Jones,  Judge. 

Action  by  William  Hocker  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er* 
ror.  Heveraed, 

B.  L.  Anderson,  for  plaintiff  In  error. 
John  B.  Hartridge,  for  defendant  In  error. 

MAXWELL,  3.  The  plaintiff,  throt^ 
Moipby  &  Oo,  brokers  in  BaTannah,  Ga., 
made  a  contract  on  the  New  Toxic  Bxchange 
tat  the  purchase  of  700  bales  of  cottcm,  to 
be  delWered  In  Augnst  following.  To  protect 


the  brokers  in  carrj-Ing  this  contract,  he  bad 
deposited  with  them  $505,  and  they  were  to 
hold  the  contract  of  purchase  for  his  bene- 
fit 80  long  as  the  deposit  protected  them, 
and  to  sell  under  his  direction.  At  7  o'clock 
a.  m.  on  Jane  9th  he  telegraphed  his  brokers, 
through  one  of  the  Jacksonville  offices  of 
tbe  defendant  company,  to  "Close  contracts 
on  decline  of  two  points  after  reaching  six 
cents."  An  hour  and  ten  minutes  later,  for 
the  purpose  of  modifying  these  instructions, 
he  sent  them,  through  another  oflSce  of  the 
defendant  in  Jackaimville*  a  message,  "Sell 
my  contracts  to  cl(»e  on  decline  of  two 
points."  The  defradant  Inrerted  their  order 
In  delivering  these  messages,  and  the  brokers 
regarded  the  message  first  sent  as  containing 
their  final  InstnictlonB.  The  price  of  cotton 
fell  without  reaching  six  cmts,  and,  instead 
of  selling  after  a  dedlne  of  two  p<dnts,  the 
brolnrs  held  the  contract  until  the  margin 
waa  coTered  by  the  decline  in  price,  and 
ttien  sold.  The  plaintiff  stied  to  recover  the 
loss  so  sustained,  alleging  negligence  on  the 
part  of  the  defendant  In  the  delivery  of  ttie 
messages. 

Tb/6  declaration  oontelns  six  counts,  five 
of  them  based  upon  this  transaction,  A  de- 
murrer was  filed  to  the  declaration, '  which 
was  sustained,  and  final  Judgment  was  en- 
tered for  the  defendant^  from  which  the 
plalntifl  sued  out  writ  of  error  from  Ibis 
court 

The  second  connt  of  the  declaration  al-. 
leged  that  tor  a  vahuible  emuiidenitlon  the' 
defudant  undertook  to  send  fbe  first  mes* 
sage  to  its  destination  at  once,  and  tliat  It 
undertook  for  a  vahuble  consideratlOD  to 
correctly  deliver  the  second,  **whlch  said 
message  was  agreed  by  the  defendant  with 
the  plaintiff  to  be  rec^ved  by  It  for  the  pui^ 
p(ne,  and  was  Intended  by  the  plaintiff  to 
revoke  or  modify  tbe  said  instructions  con- 
tained in  the  said  first  triegram.  which  said 
Instnictkm  was  tiien  and  tiiere,  before  the 
delivery  of  said  message  to  defendant  ez< 
plained  to  defendant;  •  *  *  bat  that 
the  defendant  willfDlly,  carelessly,  and  negli- 
gently neglected  to  send  said  flrst-mentluned 
message  at  once,  and  delivered  to  said  Mur- 
phy &  Co.  the  said  last  of  said  messages  be- 
fore It  delivered  to  them  the  said  first  of 
said  manages,  whereby  the  said  first-men- 
tioned message  modified  or  revoked  the  said 
last-mentioned  message,  contrary  to  tbe  said 
Intention  of  the  plalnllfl,  and  in  violation  of 
the  nndertakhig  of  tbe  defendant"  It  fur- 
ther alleges  that  after  Oie  receipt  of  the 
messages  by  Hurpby  ft  Ool  tiie  price  of  cotr 
tm,  without  reaching  6  cents,  declined  ftom 
5:97  cents  to  S.76  cents  per  pound,  at  which 
price  the  brokers  sold  to  protect  themselves, 
wherry  plaintiff  lost  tin  dlfllerence  In  price 
between  a  sale  at  two  points  btiow  B;97,  or 
6.96  cents  per  pound,  and  the  sale  actually 
mad& 

The  flat  ground  of  defendant's  demurrer 
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la  that  tbe  declaration  ahowa  upon  its  face 
that  tbla  salt  waa  not  begun  In  tbe  cotinty 
where  tbe  defendant  has  Ita  principal  office 
and  place  of  business,  or  where  tbe  cause  of 
action  accrued.  We  find  nothing  in  tbe  dec- 
laration to  indicate  that  tbe  defendant,  as 
contended,  has  ita  principal  office  In  Duval 
counly;  but  this  is  immaterial.  Tbe  defend- 
ant la  a  foreign  corporation,  doing  buainess 
In  this  state,  and  under  the  provisions  of  sec- 
tion 1001  of  tbe  Revised  Statutes  of  1892  may 
be  sued  in  any  county  "wherein  such  com- 
pany may  faave  an  agent  or  otber  repre- 
sentative." 

Under  tbe  second  and  third  grounds  of  de- 
murrer it  is  urged  that  the  damages  claimed 
are  too  speculative,  remote,  contingent,  and 
conjectural,  and  are  dependent  upon  elements 
uncertain  and  contingent  In  their  cbaracter. 
This  contention  Is  not  well  founded.  Tbe 
amount  claimed  is  tbe  difference  between  a 
certain  price  at  which  plaintiffs  contract  was 
sold  and  a  definite  and  determined  price  at 
which  it  would  have  been  sold  bad  the  mes- 
sages been  properly  delivered.  It  Is  tme 
that  ontll  the  actual  sale  was  made  the  ulti- 
mate result  of  the  mistake  In  the  messages 
was  contingent  and  Q)ecnIatlTe,  being  de- 
pendent upon  the  flactnatloiw  at  tbs  market 
This  nneertalnty  was  detmnlned.  however, 
by  the  making  of  the  sale  as  finally  effected, 
and  wUl  no  more  bar  recovery  of  the  dam- 
ages sustained  In  this  case  than  In  one  where 
a  defendant  should  refuse  to  take  goods 
which  he  had  contracted  to  purchase,  and 
which  are  subsequently  sold  on  a  falling  mar- 
ket to  another  for  a  less  price,  the  ammmt 
ot  which  cannot  be  predicted  until  the  sale  Is 
made.  2  Thompson  on  Nellgenee,  |  2101. 

The  tonrth  ground  of  demuvrer  Is  tlutt  the 
messages  In  question  related  to  a  contract 
pertaining  to  cotton  futures  and  mai^ning 
cotton,  which  was  agabiat  pobUc  policy.  Il- 
legal, and  void.  There  Is  a  conflict  of  a1ltluM^ 
1^  as  to  whether,  in  the  alnence  of  statute, 
mub  contracts  are  Invalid.  In  the  present 
caM  the  qneatlMi  does  not  arise.  The  con- 
tract was  undoubtedly  good  If  the  Intention 
ixt  the  parties  was  to  make  an  actual  sale 
and  delivery  ot  the  cottcm  contracted  for; 
and  there  la  nothing  In  the  declaration  to 
show  that  this  was  not  the  case.  The  mere 
fact  that  a  margin  was  deposited  with  tbe 
brcAer  does  not  necessarily  stamp  It  as  a 
contract  where  no  goods  were  to  twss,  bat 
only  a  difference  In  price  was  to  be  paid 
(Peters  v.  Grim.  149  Pa.  163,  24  Atl.  192,  84 
AuL  8L  Rep.  699;  Hopkins  v.  O'Kane,  189 
Pa.  478,  32  Atl.  421;  Sheehy  t.  Sblnn,  108 
Oal  826.  87  Pac.  893;  Dewey  <ai  Contracts 
for  Future  Delivery  and  Commercial  Wa- 
gers, 106.  214),  and  the  presnmptlon  whwe 
the  contrary  does  not  appear  Is  that  tlie 
parties  Intended  sncli  ctmtract  as  was  lawful 
(Irwin  T.  WUUar,  110  tT.  8.  499.  text,  010.  4 
Sup.  Ot  160,  28  L.  Ed.  225;  Clews  v.  Jamie- 
son.  182  U.  8.  461.  21  Siipu  Ot  846,  46  L. 


Ed.  1183;  Dewey  on  Contracts  for  Future 
Delivery  and  Commensal  Wagers.  45).  If 
we  assume,  then,  that  speculating  in  futures, 
where  no  property  is  Intended  to  pass,  is  Il- 
legal under  the  law  governing  this  contract, 
the  declaration  will  still  be  good  as  against 
this  demurrer,  as  the  Invalidity  of  the  trans* 
action  does  not  appear  upon  ita  fac& 

The  fifth  ground  of  demurrer  Is  that  the 
declaration  shows  no  negligence  on  the  part 
of  the  defendant  Tbe  declaration  .alleges 
that  the  defendant,  with  full  knowledge  of 
the  facts,  contracted  to  send  tbe  second  mes- 
sage for  the  purpose  of  revoking  or  modify- 
ing the  first  This  might  readily  have  been 
done  In  such  way  aa  to  effect  the  purpose  In- 
tended by  observing  tbe  CMrect  order  of  pri- 
ority In  delivering  the  messages,  or  by  In- 
dlcatli^  on  tbe  messages  tbe  time  at  whlcb 
each  was  received  for  transmission.  The 
declaration  alleges  that  the  defendant  wUI- 
fully,  carelessly,  and  negligently  neglected  to 
send  the  first  message  promptly,  and  so  de- 
livered them  aa  to-  work  the  Injury  c(Mn> 
plained  of.  It  certainly  cannot  be  said  as 
matter  of  law  that  no  state  at  facta  which 
might  be  shown  under  tiie  allegatlonB  of  this 
declaration  would  convict  the  defendant  of 
negligence,  and  this  ground  of  demurrer  ean- 
not  be  sustained. 

Tbe  remaining  grounds  of  the  demurrer 
suggest  negligence  on  the  part  ot  plaintiff 
in  sending  these  messages  with  so  short  an 
interval  of  time  between  them  without  ao 
framing  them  as  to  sihov  on  Ibelr  face  wtalA 
controlled.  This  might  be  urged  with  more 
force  had  tbe  plalntlfl  sent  tiie  sectmd  mes- 
sage within  70  minutes  of  tlie  first,  and  fran 
a  different  office,  without  precaution  as  to 
their  proper  delivery,  and  trusting  to  chance 
as  to  the  time  In  which  each  wonld.  In  tbe 
office  recelTlng  It,  be  reached  ftv  tranmils- 
slon  and  deUverj^.  But  this  la  not  tbe  case 
made  by  tbla  count  Ita  averments  are  ibat 
the  sltuatltm  was  exidalned  to  tbe  defendant 
toi  dellvwlttg  ttie  second  message  for  trans- 
mission, and  that  this  was  agreed  to  be  ce- 
cMved  for  tbe  purpose  of  revoking  or  modify 
tog  tbe  fbst  Tbe  plaintiff  bad  a  right  to 
presume  that  an  agreement  so  made  would 
be  performed,  and  this  reliance  does  not 
constitute  such  n^llgence  as  to  debar  reoor^ 
«y  of  a  loss  sustained  by  reason  of  the  dfr 
fendanrs  willful  or  negligent  default 

The  demurrer  as  to  the  second  count  should 
have  been  ovoruled. 

The  first,  fourth,  and  fifth  counts  do  not 
queatton  the  delivery  of  each  message  with 
reasonable  diligence,  and  alleged  no  facte 
showing  any  duty  ,  resting  upon  the  defendant 
to  deliver  the  messages,  which  wore  seaat 
from  different  offices,  In  the  same  order  In 
wbl^  they  were  received  at  the  respecttre 
offices  for  tranamlssbm.  The  adl^ttiMis 
therein  that  tiw  dd!endant  n^Ugently  dettr- 
ered  the  second  message  before  the  first 
therefore  states  no  cause  of  action. 
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Treating  the  tbfrd  count  as  tbe  parties  do, 
u  based  npon  Diligence,  It  Is  defective,  fur, 
■while  It  alleges  that  the  defendant  had  a 
careless  and  lncf>inpetent  agent  In  charge  of 
the  office  from  which  the  first  message  was 
sent,  It  does  not  allege  that  this  negligence 
entered  Into  or  affected  the  acts  complained 
of  In  the  count;  and  It  fltaoald  ba  held  had  on 
demurrer. 

The  Talldlty  of  the  sixth  count  la  not  con- 
tended for  by  the  plalntlfF. 

The  judgment  of  the  lower  court  In  sus- 
taining the  demurrer  to  the  plalntlETs  dec- 
laration and  entering  Judgment  for  the  de- 
fendant Is  reversed,  and  the  cause  remanded 
for  further  proceedli^ca  in  accordance  with 
law. 


027  Ala.  «21) 

OOODWATBB  WAREHOUSE  CO.  et  aL  T. 

STREET.* 

(Supreme  Court  of  Alabama.  Jmie  16,  1003.) 

AFFEAL-RBCORIWUDOMENT  BY  DEFAULT— 
9AUAJBB  TO  ANSWBR  INTBRROaATORIKS 
^JHITBD  JURISDICTION. 

1.  The  drcnit  court,  though  one  of  general 
Jnrisdictioa,  is  one  of  limited  Jurisdiction  Id  the 
exercise  of  the  jurisdictioa  conferred  on  it  hj 
Code  188(1,  S  1856  (part  of  the  atatutor?  system 
inaklng  proVisioQ  for  either  party  to  a  cItU 
soft  at  law,  having  a  discovery  on.  Interrogato- 
ries propounded  to  the  adreree  party),  which 
provides  that,  if  answera  to  the  Interrogatories 
are  not  filed  in  60  days,  or  when  they  are  not 
full,  or  are  evasive,  the  court  may  direct  a 
Judgment  by  default,  so  that  the  existence  of 
the  juriadictional  facts  must  affirmatively  ap- 
pear in  the  record,  which  requirement  is  not 
satisfied  by  recital  in  the  judgment  that  plain* 
tiff  moved  for  judgment  by  default  because  de- 
feudants  failed  to  answer  prnterly  interrogato- 
ries propounded  to  them,  and  that  the  court  sus- 
tained the  motion. 

2.  Intern^tories  to  the  adverse  party  by 
plaintiff,  the  service  tlwreof ,  the  answers  thereto, 
and  motion  for  default  Judgment  for  insuffl* 
ciency  of  the  answera,  are  no  part  of  the  record 
of  the  court  below,  so  that,  though  copied  into 
the  record,  they  cannot  be  eoisldered  on  appeal 
aa  affirmatively  stiowlng  by  the  record  the  ex- 
istence of  the  Jurisdictional  facts  authorizing  the 
court  to  direct  a  default  judgment  under  Code 
1896»  I  18S6. 

3.  A  Judgment  by  default,  in  no  way  riiowing 
that  it  was  rendered  on  account  of  default  in 
appearing,  or  declioatiou  to  offer  evidence  in 
support  oi  the  pleaa,  but  fairly  showing  by  Its 
recitals  that  defendants  were  prevented  from 
making  dieir  defense  by  the  enforcement  of  the 
summary  remedy  of  default  under  Code  1896,  S 
IS.'ie,  for  failure  to  answer  interrogatorieB  to  the 
adverse  party,  cannot  be  sustained  as  a  general 
judgment  by  default. 

Appeal  from  Circuit  Court,  Coosa  County; 
A.  H.  Alston,  Judge. 

Action  by  J.  C.  Street  against  the  Good- 
water  Warehouse  Company  and  another. 
From  a  ju^ment  for  plaintiff,  defendants  ai>- 
peal.  Beveraed. 

Tbia  was  a  suit  to  recover  damages  from 
the  defendants  for  the  destruction,  loss,  dam- 
age, and  conversion  of  nine  bales  of  cotton 

•R^earlng  denied  July  S,  1908, 


Stored  by  the  plalntlAi  with  the  defendants 
as  warehousemen.  Service  was  had  upon 
both  of  the  defendants,  and  they  both  appeared 
generally  and  by  counsel,  and,  after  demurring 
to  plalnttfTs  complaint,  filed  pleiu  to  each 
count  thereof,  which  set  up,  among  other 
things,  that  at  the  time  the  plalntlfCs  cotton 
was  lost  or  Injured  neither  of  the  defendants 
had  cliarge  of  or  had  any  Interest  in  the 
warehouse,  bat  that  the  same  had  been  rented 
out  to  other  parties;  and  setting  np  other 
matters  wtiich  naturally  rested  largely  within 
the  knowledge  of  the  defendants  alone.  There- 
upon the  plaintiff  filed  Interrogatories  to  the 
defendants  under  section  1850  of  the  Ck>de  of 
AiatHuna  of  1S86,  which  were  duly  and  prop- 
erty served  upon  them,  and  fo  these  inter- 
rogatories the  defendants  filed  what  purport- 
ed to  be  answers,  but  the  same  were  not  veri- 
fied as  required  by  section  1852,  nor  were 
they  fun  answers  to  the  interrogatories  pro- 
pounded, and  were  in  many  instances  evasive. 
Thereupon  the  plaintiff  under  section  1856  of 
the  Code  of  1896,  moved  for  a  judgment  by 
default  against  the  defendants.  The  court. 
In  response  to  this  motion,  rendered  a  judg- 
ment In  favor  of  the  plaintiff.  This  Judg- 
ment was  In  words  and  figures  as  follows: 
"PlalDtiff,  by  permlsslan  of  the  court,  filed  a 
motion  praying  the  court  to  enter  judgment 
by  default  against  both  of  the  defendants  be- 
cause of  their  failure  to  answer  properly  In- 
tcoTogatories  propounded  to  the  adversary  un- 
der the  statute  as  fully  appears  from  said 
motion  on  file.  And  the  court,  after  ailment 
of  counsel,  sustains  said  motion,  and  ordered, 
decreed,  and  adjudged  that  judgment  by  de- 
fault be  given  In  favor  of  the  plaintiff  against 
the  defendants  for  the  amount  of  plaintlfTs 
claims.  Thereupon  the  plaintiff  asked  for  a 
writ  enquiry  to  ascertain  his^  damages,"  etc. 
There  then  follows  the  recital  In  the  judg- 
ment of  the  impaneling  of  the  jury,  for  whom 
the  evidence  was  Introduced,  the  return  of 
the  verdict  In  favor  of  the  plaintiff,  and  a 
judgment  In  favor  of  the  plaintiff  upon  said 
verdict  From  this  Judgment  the  defendants 
appeal,  and  assign  the  rendition  thereof  as  er- 
ror. 

WhltBon  &  Graham,  Sorrell  &  Sorrell,  and 
D.  H.  Biddle,  for  appellants.  Knox,  Dixon 
&  BxoT,  for  appellee. 

T7S0N,  J.  This  appeal  Is  proeecnted  from 
a  Judgment  by  default  rendered  against  the 
defendants  nnder  section  1856  of  the  (3ode  of 
1896.  That  section  ia  a  part  of  ft»  statutory 
system  making  provision  for  either  party  to 
a  dvll  suit  at  iaw  to  have  a  dlacorory,  as  in 
courts  of  equity,  upon  Interrogatories  pro- 
pounded to  th«  advene  party,  etc.  Code 
1886,  S  18tS0  et  seq.  It  nads  at  follows:  "If 
answera  to  the  Interrosatoclea  are  not  flted 
within  sixty  days  after  the  aervlce  of  a  copy 
of  the  InterrogatnleB,  m  when  the  answers 
are  not  full,  or  are  evasive,  the  court  may 
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eitber  attach  the  party  and  cause  hSm  to  an* 
Bwer  fully  In  open  court,  or  continue  the 
cause  until  full  answers  are  made,  or  direct 
a  non-suit  or  Judgment  by  default  to  be  en- 
tered." The  right  provided  by  these  Btatutea 
and  the  remedy  for  the  enforcement  of  their 
disobedience,  as  provided  in  the  section  quoted 
above,  were  unknown  to  the  common  law, 
and  In  derogatloa  th»eof,  uid  would  have  no 
alBtence  except  for  the  statutes.  And  not- 
withstanding the  circuit  court  Is  a  court  of 
general  Jurisdiction,  yet  when  It  undertakes 
the  exercise  of  the  Jurisdiction  conferred  by 
these  statutes  It  becomes  quoad  hoc  a  court 
of  Inferior  or  limited  Jurisdiction.  Ounn  t. 
Howell.  27  Ala.  663,  62  Am.  Dec.  785;  State 
T.  M.  &  G.  a-  Co.,  108  Ala.  20,  18  South.  801. 
There  Is  a  dtsar  distinction  between  the  nature 
of  the  general  Jurisdiction  and  that  of  a  spe- 
cial, limited  Jurisdiction  conferred  by  statute 
upon  the  same  court  in  respect  of  what  Uie 
record  must  show  In  order  to  uphold  the  ex- 
ercise of  Jurisdiction.  When  the  matter  for 
determination  is  of  such  nature  as  invokes 
the  exercise  of  the  general  Jurisdiction  of  the 
court,  the  existence  of  the  Jurisdictional  facts 
Is  inferred  from  the  mere  exercise  of  Juris- 
diction, unless  the  record  discloses  the  con- 
trary; on  the  other  hand,  where  It  is  of  such 
nature  as  the  court  exercises  special,  limited 
Jmisdlctlon,  the  existence  of  Jurisdictional 
facts  Is  not  Inferred  bom  the  exercise  of 
Jurisdiction,  but  th^  must  afflrmatlTely  ap- 
pear from  the  record.  Commissioners 
Thompson,  18  Ala.  604;  Fettus  r.  McClanna- 
han,  52  Ala.  66;  Wborton  r.  Hwagne,  62  Ala. 
202;  Bobortson  t.  Bradford,  70  Ala.  387; 
Horton  t.  Elliott,  90  Ala.  480,  483,  8  South. 
103;  Pullman  Palace  Gar  Co.  t.  Harrison, 
122  Ala,  148,  168,  26  South.  607,  82  Am.  St. 
Rep.  68;  Wilmerdii«  t.  Corbln  Banking  Co, 
126  Ala.  268,  278,  28  South,  640.  Nor  Is  the 
requirement  that  the  existence  of  Jnrisdle- 
tional  facts  must  afflrmatlTely  appear  from 
the  record  satisfied  by  a  recital  in  the  Ju^- 
ment  entry  from  which  an  Inference  may  be 
drawn,  or  upon  which  an  argument  may  be 
predicated,  that  the  court  ascertained  the  ex- 
istence of  those  facts.  Joiner  t.  Winston,  68 
AU.  120;  McCrsTey  t.  Bemson,  19  Ala.  480, 
64  Am.  Dec.  104. 

Applying  these  principles  to  the  Judgrment, 
which  is  ttie  only  part  of  the  record  In  this 
case  to  which  we  are  authorized  to  look, 
there  can  be  little  donbt  that  It  wholly  fails 
to  show  that  the  court  ascertained  the  ulst- 


ence  of  the  necessary  Jurisdictional  Caets  to 
support  the  Judgment  rendered.  An  analo- 
gous class  of  cases  to  this,  involTlng  summary 
proceeding  Instituted  In  the  drcolt  court,  may 
be  cited  to  sustain  the  correctness  of  this  am- 
elusion,  and  also  as  sustaining  appellee's  con- 
tention Qiat  the  Interrogatories,  the  avrlce 
thereof,  the  answers  thereto,  and  the  motlffli 
for  the  Judgment  are  no  part  of  the  record  of 
the  court  below,  and,  although  copied  In  the 
record,  cannot  be  contidered  liere.  Connoly 
T.  Ala.  &  T.  B.  R.  Co.^  20  Ala.  373;  War* 
wick  T.  Brooks,  70  Ala.  412;  Ghandlv  t. 
Beid,  U4  Ala.  300,  21  South.  475;  Chandler 
T.  Francis  Tandegrift  Shoe  Co.,  04  Ala.  233, 
10  South.  363.  See,  also.  Hodges  v.  Aaiinrst, 
2  Ala.  301;  Beasell  T.  Carrlllo  &  Ga,  7  Ala. 
603;  TuskalQosa.  etc.,  Oo^  t.  Mayor  &  Alder- 
men, 38  Ala.  616.  But,  If  these  matters  had 
been  made  a  part  of  the  record  In  this  court 
by  bill  of  exceptions,  we  apprehend  the  re- 
sult wonld  be  the  same.  They  would  still 
not  be  matter  of  record  of  the  court  below, 
and  therefore  could  not  be  looked  to  for  the 
purpose  of  aiding  the  recitals  of  the  Judg- 
ment entry. 

But  It  Is  insisted  by  app^ee's  counsel  that 
It  the  Judgment  was  erroneous  In  the  par- 
ticulars pototed  out  above,  it  can  and  should 
be  sustained  as  a  general  Judgment  by  de- 
tatilt  In  support  of  this  ctmtentlon  a  line 
of  cases  is  cited  in  which  formal  Judgments 
by  default  or  nil  dldt  were  sustatoed  by  this 
court,  although  the  record  showed  that  the 
defendant  had  pleas  on  file,  as  here.  An  ex- 
amination of  those  cases,  however,  lAows 
that  the  Judgments  rendoed  were  sustained 
upon  the  tbeory  that  the  defendant  had  aban* 
doned  his  pleas,  there  being  recitals  in  the 
Judgment  entries  showing  default  of  appear 
ance  on  bis  part,  m  his  declination  to  say 
anything  in  bar  mr  preelualon  of  the  salt. 
The  Judgment  entry  to  this  case  contains  no 
such  recital.  There  la  not  a  Itoe  to  It  upon 
which  can  be  predicated  the  conclnslMi  that 
the  Judgment  by  default  was  render^ 
against  the  defoidants  on  account  of  default 
in  appearing,  or  their  declination  to  offer  evi- 
dence to  support  of  their  pleas.  On  the  con- 
trary, it  la  fairly  dedudble  from  tta  redtals 
that  th^  w^  prevoited  trota  making  their 
defense  by  the  enforcement  of  the  summary 
remedy  conferred  by  the  statute. 

Reversed  ai^  remanded. 

HARALSON,  J.,  not  Bltttng. 
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TATLOB  et  al.  T.  CROOK  et  al. 
(Sapreme  Court  of  Alabama.  Joae  29,  1901.) 

BILL  OF  REVIEW— DECEDENT'S  ESTATE— 8UB- 
JBCTINO  REAL  ESTATE  TO  DEBTS— LIUI- 
TATIONS-CONVERSION— ESTOPPEL. 

1.  On  a  bill,  of  review  of  a  decree  allowing  a 
credit,  OQ  the  settlement  of  an  administrator's 
accounts,  for  servicee  as  an  attorney,  the  qaea- 
tion  of  whether  the  evidence  aapports  the  find* 
inga  of  fact  on  which  the  decree  was  based  is 
not  open,  but  merely  whether  the  item  was  a 
l^al  charge,  under  the  facts. 

2.  Adversary  proceedings  to  subject  the  real 
estate  of  deceased  to  debts,  whether  contracted 
by  him  or  by  his  personal  representative,  though 
for  costs  of  administration,  and  whc^er  the 
creditor  is  the  penonal  representative  or  an- 
other, must  be  began  within  the  period  of  lim- 
itations. 

3.  A  debt  against  decedent's  estate  for  at- 
torney's services  in  probating  the  will  accrues 
on  the  probate  of  the  will. 

-4.  To  subject  real  estate  to  debts  of  dece- 
dent's estate  there  must  be  a  proceeding  witii 
the  persona  Interested  in  the  real  estiite  as  par- 
ties, and  a  claim  for  the  relief  desired. 

5.  Though  a  proceeding  be  cousid^Yed  one  to 
subject  the  real  estate  to  a  claim  against  de- 
cedent's estate,  and  though  the  persons  in- 
terested appeared  and  defeuded,  yet,  they  having 
set  up  the  Invalidity  of  the  claim,  its  allowance, 
it  being  barred  by  limitations,  may  be  revised 
on  a  bul  of  review. 

6.  Where  one  named  in  the  will  as  executor 
employs  one  to  have  the  will  prolwted,  the  es- 
tate is  not  in  the  first  instance  liable  for  the 
services,  bat  the  claim  is  sg&inst  the  executor; 
Code,  fl  4183.  providing  that  a  trustee,  executor, 
or  administrator  may  render  tiie  estate  in  his 
bands  to  be  administered  tiabie  for  payment  for 
npcessarr  services  rendered  to  him.  if  he  be  or 
became  insolvent  without  making  payment,  and 
has  not  charged  the  estate  with  and  obtained 
credit  for  such  services,  exduding  any  other 
conditions  under  which  tiie  estate  may  be  lia- 
ble in  the  first  Instance. 

7.  A  claim  for  expenses  for  having  a  will  pro- 
bated is  not  a  liability  against  the  real  estate, 
except  where  the  land  has  to  be  sold  for  pay- 
ment of  debts. 

8.  A  conversloa  of  real  estate,  aotborised  by 
a  wUI  for  the  purpose  of  division,  does  not 
make  it  personalty,  so  far  as  concerns  its  lia- 
bility for  debts  of  the  estste. 

9.  One  who  indnces  dismissal  of  an  appeal  oa 
the  ground  that  the  decree  is  not  final  cannot 
afterwards  claim,  as  against  a  bUl  of  review, 
that  it  was  final. 

Dowdell,  J..  dissMiting. 

Appeal  from  Chancery  Conrt,  Talladega 
County;  J.  It.  Dowdell,  Chancellor. 

BUI  of  review  by  Louisa  Taylor  and  others 
agaiiurt  James  Crook,  administrator,  and  an- 
other. Demurrer  to  the  bill  was  snstalued, 
and  complainantB  appeal.  Reversed. 

The  liUl  In  this  case  wai  a  1)111  of  review, 
filed  1^  the  appellantfl,  aome  of  whom  wer« 
devlMea,  and  others  h^n  at  law  of  deceas- 
ed devisees,  under  the  last  will  and  testa- 
ment of  Bdward  Oantt,  deceased,  to  levlew, 
rerene,  and  annul  a  decree  of  the  chanoery 
court  rendered  March  %  I8d5,  on  the  aettle- 
inent  of  the  accounts  of  H.  P.  Heflin,  as  ad- 
minlstiatw  of  John  T.  Heflin,  deoeaaed,  of 
tlie  adminlstratloii  of  said  John  T.  Heflin, 
deceased,  as  administrator  de  bonis  non  of 
tlie  estate  of  aald  Bdward  Gantt  In  said  de- 
cree sought  to  be  reviewed  and  aanoUed,  H. 


P.  Heflin,  as  administrator  of  the  estate  of 
John  T,  Heflin,  deceased,  was  allowed  the 
sum  of  fl3,60e.24  as  a  fee  claimed  by  said 
John  T.  Heilin  against  the  estate  of  said 
Gantt  for  procuring  the  probate  of  the  will 
of  said  Gantt  While  the  suit  in  which  the 
decree  sought  to  be  reviewed  and  annulled 
was  pending  in  the  chancery  court,  John  T. 
Heflin,  who  bad  been  appointed  administra- 
tor de  bonis  non  with  the  will  annexed  of 
the  estate  of  Edward  Gantt.  died,  and  the 
suit  was  revived  against  Jamra  Crook,  as 
administrator  de  bonis  non  vrlth  the  will  an- 
nexed of  Edward  Gantt,  deceased,  and  H.  P. 
Heflin,  administrator  of  the  estate  of  John 
T.  Heflin,  deceased.  The  allowance  of  tbe 
fee  to  H.  P.  Heflin  as  administrator  of  the 
estate  of  said  John  T.  Heflin,  and  the  amount 
of  such  fee,  form  the  whole  basis  of  the 
present  contention,  and  are  the  foundation 
of  tbe  bill  of  review  In  the  present  case. 
This  fee,  and  tbe  amount  thereof  as  allowed 
by  the  register  and  confirmed  by  the  court, 
was  made  up  as  follows:  The  sum  of  f4,000, 
and  interest  thereon  from  April  8,  1872,  to 
September  17,  18S7,  amounting  In  Interest  to 
f4,720,  and  aggregating  fS,720,  and  Interest 
on  this  last  amount  to  September  22,  18^, 
the  time  of  tlie  settlement  of  said  H.  P. 
Heflin,  ag^re^ting  $13,608.24.  The  facts 
disclosed  by  tbe  record  and  set  forth  In  the 
bill  of  review  are  sufllcIeDtly  stated  in  the 
opinion. 

The  respondents  demurred  to  tbe  bill  upon 
many  grounds,  among  which  were  the  fol- 
lowing: (1)  For  that  there  is  no  equity  in 
said  bill,  as  there  la  no  averment  contained 
in  the  said  bill  which  shows  there  is  an  er- 
ror of  law  apparent  upon  the  record  In  the 
decree  rendered  March  2,  188G,  which  is 
sought  to  be  reviewed,  nor  is  there  any  aver- 
ment of  discovery  of  new  testimony  since 
tbe  rendition  of  the  said  decree  which  would 
entitle  the  complainants  to  a  bill  of  review. 
(2)  For  that  said  bill  avers  that  there  was  a 
transcript  of  the  procedure  of  the  said  ad- 
ministration in  the  protmte  court  ordered  to 
be  tiled  in  chancery  court,  without  setting 
forth  the  contents  of  the  said  transcript. 
(S>  For  that  the  complainants  in  said  bill 
seek  by  said  bUl  to  review  the  allowance  of 
$4,000  attorney's  fees  to  John  T.  Heflin  for 
services  rendered  to  said  estate  In  probating 
the  will  of  Edward  Gantt.  and  other  advice 
and  services  as  attorney  for  said  estate  ren- 
dered prior  to  his  appointment  as  adminis- 
trator of  said  estate,  when  it  is  shown  by 
said  bill  of  review  that  a  decree  was  ren- 
dered on  October  17,  1883,  allowing  said  at- 
torney's fee,  and  ordering  a  reference  to 
ascertain  the  amount  due  for  said  attorney's 
fee,  and  ttiat  the  same  was  ascertained  by 
the  register  on  a  reference  held  on,  to  wit, 
the  16th  day  of  September,  1887.  and  tfiat 
the  same  was  confirmed  by  decree  of  the 
court  on,  to  wit,  the  17tfa  of  September, 
1887,  more  than  three  years  before  tbe  filing 

of  an  application  to  be  allowed  to  file  this  . 
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said  bUl  ot  roTlew.  (4)  For  fliat  nld  bin 
■eekB  to  wt  aside  fba  decree  of  March  2, 

1885,  which  confirms  the  register's  report 
allowing  H,  P.  Heflin,  administrator,  on  the 
final  settlranent  of  the  administration  of 
John  T.  Heflin,  a  credit  for  attorney's  fees 
heretofore  allowed  John  T.  Heflin  by  decree 
rendered  October  8,  1883,  wdeilng  a  refer- 
ence to  ascertain  said  fee,  and  shows  also 
that  a  reference  was  held  in  accordance  with 
said  decree  on  S^rtember  16,  1887,  allowing 
said  Heflin  the  sum  of,  to  wit,  $4,000,  as  at- 
torney's fees,  with  Interest,  making  a  total 
of  $9,385,  and  that  the  same  was  confirmed 
by  the- court  September  17,  1887,  and  that 
these  complainants  In  this  bill  of  review  bad 
notice,  and  were  actnally  present  in  person 
or  by  attorney,  or  their  ancestors  under 
whom  they  claim  were  present,  and  that 
said  decree  rendered  September  17,  1887,  has 
never  beoi  set  aslde^  and  Is  still  a  valid 
decree  in  said  cause.  (B)  For  that  said  bill 
of  review  seeks  to  set  aside  and  annnl  that 
portion  of  the  decree  of  March  2,  1895,  al- 
lowing H.  P.  Hefiln,  administrator,  on  bis 
final  settlement  of  the  administration  of 
John  T.  Heflin  in  this  said  cause,  the  sum 
of  $9,386,  with  interest  from  September  17, 
1887,  the  date  of  its  allowance  by  this  court, 
without  setting  forth  any  reason  or  cause 
why  the  said  decree  eOionld  be  set  aside;  but 
said  bill  at  review  shows  on  its  face  that  the 
said  H.  P.  Hefiln,  administrator,  should  be 
allowed  a  credit  for  this  amount  shown  to 
be  doe  by  the  decree  of  this  covt  to  the 
said  -John  T.  Hefiln.  (0)  For  that  said  biU 
of  review  seeks  to  have  reviewed  rulings  of 
the  register  and  the  court  upon  the  objections 
to  testimony  of  John  T.  Hefito  taken  in  said 
cause  on,  to  wit,  the  16th  day  of  September* 
1887,  and  upon  the  80th  day  of  September, 

1886,  and  refiled  on  the  reference  held  Sep- 
tember 22, 1894.  (7)  For  that  it  la  not  shown 
nor  averred  by  said  bill  of  review  that  said 
John  T.  Hefiln  was  not  allowed  the  sum  of 
$9,386  as  attorney's  fees  for  services  render- 
ed in  said  cause  on,  to  wit,  the  17tb  day  of 
September,  1887,  but,  on  the  other  hand,  the 
said  bill  of  review  shows  that  this  sum  was 
allowed  by  the  court,  and  that  ft  is  a  Just 
credit  on  tbe  final  settlemeni  of  the  said  H. 
P.  Heflin  as  administrator  of  John  T.  Heflin 
in  this  said  cause.  (8)  For  that  it  is  shown 
by  said  bill  of  review  that  the  attorney's  fees 
of  $4,000  allowed  to  John  T.  Heflin  for  serv- 
ices rend«%d  to  this  said  cause  were  not  al- 
lowed In  the  decree  of  UanA  2,  1885,  here 
sought  to  be  reviewed,  but  were  heretofore  ai- 
lowed  to  the.decree  of  October  8. 1888,  and  a 
reference  was  ordered  to  ascertain  the  amount 
Kit  said  febSi  and  that  such  r^erence  wu 
held  September  16,  1887,  «ad  the-amn  of 
$4,000,  with'  interest,  was  allowed  as  a  m- 
sonable.  attorney's  fee  by  the  said  register; 
and  that  the  decree  of  this  oonrt  was  ran- 
detBA  SefiteAiber  '17,  1887,  confirming  the 
satd  ittj^rtelltfffiiv  the  said  attom^a  fee, 
and  thtft  saiddsccee  was  lendored  nwre  than 


three  yearn  before  the  filing  of  this  aald  bill 
of  review,  or  ani  appUcatlra  to  file  dils  aald 
bill  of  review  was  made,  and  that  the  said 
decree  has  never  been  reversed  nor  set  aside, 
and  the  said  bill  of  review  shows  that  said 
decree  rendered  on  September  17,  1887,  Is 
the  last  decree,  and  the  only  decree  allowing 
the  said  attorney's  fees  hue  sought  to  be 
reviewed.  (0)  For  that  complalnanto  failed  to 
potot  out  to  the  said  bill  of  review  any  error 
apparent  on  the  record  showing  that  tbe 
court  erred  to  the  decree  of  March  2.  18DS. 
to  ordering  and  decreeing  *that  the  prayer 
of  the  petitioners,  Louisa  Taylor  and  oth- 
ers, filed  March  26,  1894,  praying  to  vacate 
and  annul  the  decree  of  this  court  filed 
October  6,  1887,  which  decree  confirmed  the 
register's  report  filed  September  16,  1887.  be, 
and  the  said  prayer  of  the  said  petitloneTs  Is 
hereby,  denied  and  refused^"  which  portion 
of  said  decree  of  March  2,  1895,  Is  prayed 
to  be  set  adde  and  annulled  to  the  prayer 
of  the  said  bill  of  review.  (10)  For  that 
complainants  fall  to  point  out  to  said  bDl  of 
review  any  error  apparent  on  the  record 
showiiv  that  the  court  ored  In  tbe  decree 
of  March  2,  18K}.  to  ordering  and  decre^ng 
"that  the  exceptions  of  the  defendante  Lou- 
isa V.  Taylor  et  al.,  filed  September  25, 1894, 
to  tbe  r^^ster's  report  filed  September  22, 
1894,  are  hereby  overruled,"  which  porthm 
of  said  decree  of  March  2,  1896,  is  prayed  to 
be  set  aside  and  annulled  to  tbe  prayer  of 
said  bUl  of  review.  (11)  For  that  complato- 
ants  fall  to  potot  out  to  said  bUl  of  review 
any  error  apparent  on  the  record  showing 
that  the  court  erred  to  the  decree  ot  March 
2,  1895,  to  ordering  and  decreeing  *tbat  the 
exceptions  of  the  defendants  Mary  Manson 
and  Sdward  Tandall,  Jr.,  filed  September  2S 
1894,  to  the  r^[ister's  report  filed  September 
22,  1894,  are  hereby  overmled,**  which  por- 
tion of  said  decree  ftf  March  2,  18^  is 
prayed  to  be  set  aside  and  annulled  to  tb» 
prayer  of  said  bill -of  review.  (12)  Vm  that 
complainants  taH  to  potot  out  to  said  Ufi 
of  review  any  error  apparent  on  the  reoord 
showing  that  the  court  erred  to  the  decree 
of  March  2,  1895,  in  ordering  and  decreeing 
"that  the  report  of  the  register  stoting  the 
account  of  H.  P.  Heflin,  administralxir,  etc, 
of  John  T.  Heflin,  In  final  settlement  of  talU 
John  T.  Beflin's  administration  of  the  estate 
of  Bdward  Oantt,  deceased,  said  raster's 
report  havtog  been'  filed  September  22,  1891^ 
is  ben^y  in  all  things  confirmed,  and  tibe  ac- 
count of  said  John  T.  Hefiln,  admlnlstnitor 
of  Edward  Gantt,  deceased,  as  filed  Mardi 
24,  1831,  and  stated  by  said  H.  P.  Heflhi, 
etc.,  is  hereby  passed  and  allowed;  and  that 
the  said  James  Orook,  admtolstrator  of  the 
estate  of'  Edward  Gantt  deceased,  win,  if 
not  iat  too  great  a  sacrifice,  dieiMne  of  enoiqft 
ptoiierty  belonging  to  his  testator's  estate 
i»  his  hands  nndteposed  of,  and  pay  to  flie 
said  H.  P.  Hefito,  as  said  admtolstrator,  tbe 
sum  BO  found  due  the  estate  of  John  T.  Htf* 

Un.  deceased,  to  wit,  the  Baff^pMAOAmr 
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—which  porUon  of  said  decree  of  March  2, 
1895,  is  prayed  to  be  set  aside  and  annulled 
In  the  prayer  of  the  said  bill  of  revlev.  (18) 
For  that  said  bill  of  review  fails  to  point  ont 
any  error  of  record  In  oremillDg  of  complain- 
ant's objecttons  to  the  account  of  H.  P.  Hef- 
lin,  admlnistrato,  mx  final  settlement  of  John 
T.  HefUn's  account  as  admlnlatrator  of  tiie 
estate  of  Bdward  Gantt.  of  ¥9,88S,  with  In- 
terest from  September  17, 18S7,  and  the  over^ 
rullDg  of  the  objections  to  the  register's  re- 
poi:t  allowing  the  aald  clalme.  (14)  For  that 
the  said  averment  in  aald  bill  that  tiie  regis- 
ter held  the  decree  of  September  17,  1887, 
to  be  a  final  adjudication  of  Ibe  question  of 
fees  upon  the  reference  held  September  22, 
1894,  la  a  mere  conclusion  of  the  pleader, 
and  there  la  no  fact  set  forth  in  the  said 
report  or  In  any  portion  of  the  record  up- 
holding said  avermoit.  (16)  For  tbat  in  said 
bill  complainants  seek  to  review  the  overrul- 
ing of  objections  to  the  testimony  taken  be- 
fore the  r^^w  on  reference  September  22, 
1804,  which  cannot  be  raised  by  a  bill  of 
review.  (16)  For  that  said  bill  of  review 
prays  that  the  allowance  of  attorney's  fees 
of  H.  P.  Htfin  for  certain  services  rendered 
by  him  to  the  estate  to  be  reviewed,  set 
a^e,  and  annulled,  and  shows  on  Its  face 
that  tlie  application  to  file  aald  bill  of  re- 
view was  not  made  within  three  years  after 
the  rendition  of  the  decree  allowing  the  satd 
fee,  and  It  Is  not  shown  that  the  complato- 
ants  at  the  time  of  fbe  rendition  of  the  said 
decree  were  infants,  married  women,  or  per- 
sons at  unsound  mind.  (17)  For  that  it  la 
sought  in  said  UU  of  review  to  have  a  por- 
ticm  of  the  decree  rendered  March  2,  1895, 
aet  aalde  and  annulled,  without  prayliv  that 
Oie  whole  of  said  decree  be  set  aside.  (18> 
Fw  that  said  bill  at  review  show  on  its  face 
that  the  decree  of  March  2,  1895,  Is  without 
error  on  which  these  complainants  can  sus- 
tain tiielr  said  bill  of  vevlew. 

Upon  the  aubmlSBion  of  the  cause  upon 
the  demurrers  to  the  bill,  the  chancellor 
rendered  a  decree  tDStainlng  the  grounds 
of  demurrer  above  set  out  From  thia  de- 
aee,  ocmiplalnants  appeal,  and  assign  the 
rendition  thereof  as  error. 

Whltson  ft  Graham,  for  appellants.  Kn(HC, 
Bowie  &  Dixon,  for  appellees. 

TYSON,  J.  Counsel  have  practically  ar^ 
gued  but  a  single  question.  This  question 
involves  the  propriety  of  the  chancellor  in 
allowing  H.  P.  Heflin  a  credit,  on  the  set- 
tiement  of  the  administratis  of  J.  T.  Hef- 
Un.  of  $13,608.24,  as  a  fee  to  J.  T.  Heflto  as 
attorney  In  probating  the  will  of  the  deceas- 
ed, Gtantt  This  blU  of  review  «as  filed  tax 
the  purpose  of  vacating  ttiat  decree.  This 
proceeding  cannot  involve  an  inquiry  into 
the  value  of  the  services  rendered  by  J.  T. 
Hefiln,  for  that  would  require  an  examina- 
tion of  tba  evidence  upon  which  tiie  chan- 
cellor  based  his  decree,  which  la  not  permis- 
sible In  trilta  of  review.  The  point  is  wheth- 


er or  not  the  Items  as  disclosed  by  the 
proceedings,  which  we  are  at  liberty  to  con- 
sider, conceding  them  duly  proved  aa  to 
amount;  vrere  a  legal  charge  against  the  es- 
tate of  Edward  Gantt  at  tbe  time  it  was  al- 
lowed. 

The  record  sought  to  be  reviewed  shows 
that  Gtentt  died  in  1867,  leaving  a  will  to 
which  four  persons  were  named  executors, 
three  of  wh(»n  refused  to  propound  tbe  will 
for  probate,  but  the  fourth,  Samuel  Leeper, 
authorised  J.  T.  Hefiln.  who  was  an  attorney, 
to  propound  It,  and  to  represent  bim  In  the 
probate  of  It.  After  a  prolonged  contest,  the 
will  was  admitted  to  probate  on  the  18th  day 
of  April,  1872.  The  fee  claimed  is  for  serv- 
ices rendered  to  tbe  contest  and  probate  of 
the  will  which  terminated  on  that  date. 
Leeper  died  before  the  contest  was  decided, 
and  J.  T.  Heflto,  who  performed  the  serv- 
ices as  attorney,  qualified  aa  administrator 
with  the  will  anuCTed  on  the  13th  day  of 
May,  1872,  and  had  the  administration  moved 
Into  the  chancery  court  on  a  bill  filed  to  May, ' 
1879,  on  whldj  a  decree  was  rendered  on 
the  17tb  of  Febrnary,  1881.  assuming  Juris- 
diction, after  which  time  the  administration 
of  the  estate  proceeded  to  that  court  By 
decree  of  tbe  court  made  to  May.  1883,  the 
admInlBtrat<»'  was  ordered  to  make  a  partial 
settiement  which  was  made  to  1886,  the  reg- 
ister's report  showtog  deMta  to  the  amount  of 
f  13,156.61  and  credlto  to  the  amount  of  |6.- 
595.14.  leaving  a  balance  to  the  bands  of  the 
Bdrntoistrator  of  14.600.47.  On  the  16th  at 
October.  1883,  the  administrator  filed  a  peti- 
tion In  the  cause,  setttog  ont  his  services  as 
attorney  In  and  abont  probating  the  will,  and 
asking  a  reference  to  the  register  to  report 
on  the  value  of  such  service.  No  parties 
were  made  to  this  petition,  nor  did  It  In 
any  way  seek  a  decree  for  the  sale  of  the 
lands  of  the  deceased  testator  for  the  pay- 
ment of  the  alleged  debts.  The  conrt  en- 
tered a  decree  requiring  the  register  to  re- 
port on  the  claim,  and  the  registw  made 
one  report,  embracing  the  partial  settlement 
above  referred  to  and  the  matter  of  the  fee. 
Tbe  report  was  set  aside  to  August,  1887,  and 
a  new  report  ordered,  because  the  evidence 
as  to  the  value  of  the  attorney's  fee  was  not 
reported.  The  same  report  was  afterwards 
made  with  the  testimony,  and  was  confirmed 
by  the  chancellor  on  October  6.  1887.  This 
report  fixed  tbe  fee  at  $4,000,  with  toterest 
from  April.  1872,  making  a  totol  of  $8,720. 
but  the  Item  was  not  embraced  to  those  of  the 
debits  or  credits  of  the  administrator  to  tbe 
partial  settlement  On  the  hearing  before  the 
register  tbe  parties  appeared  In  opposition  to 
tiW  allowance  of  the  claim.  Exceptions  were 
submitted  against  itt  allowance  by  the  reg* 
Istw  to  the  chancellor,  who  overruled  them^ 
and  allowed  claim.  From  bis  rulings  an 
appeal  was  prosecuted  to  this  conrt  which 
was  dismissed  at  the  instonce  of  H.  P.  Hef- 
Un,  the  administrator  of  J.  T.  Hefiln,  "who 
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ground  tbat  tbe  decree  of  the  chancellor  was 
not  floal.  On  the  return  of  the  case  the  ad- 
ministration proceeded.  One  Crook  quali- 
fied as  administrator  de  bonis  non  of  Gantt, 
and  revived  the  suit  against  H.  P.  Heflln 
B8  administrator  of  J.  T.  Heflln.  H.  P.  Hef- 
lin,  administrator  of  J.  T.  Heflln,  flled  his 
answer  and.  accounts  for  a  final  settlement  of 
his  intestate's  administration.  In  which  he 
claimed  as  a  credit  to  hla  intestate  the  pay- 
ment of  said  fee  allowed  by  the  previous 
orders  of  the  court.  The  opposing  parties 
appeared  and  contested  the  claim  anew. 
The  register  held  that  he  was  concluded  by 
the  previous  decree,  and  allowed  the  claim 
in  full  aa  a  credit  to  H.  P.  Heflln,  adminis- 
trator, etc.;  the  allowance  being  with  Inter- 
-est  from  April.  1872,  compounded  from  the 
16th  of  September,  1S87,  the  date  of  the  al- 
lowance of  the  claim  by  the  previous  report 
confirmed  by  the  court  October  5,  1887, 
amounting,  In  the  aggr^ate,  to  the  date  of 
the  accounting,  22d  of  September,  1894,  to 
the  sum  of  (14,635.  Exceptions  were  re- 
served to  this  report,  but  were  overruled  by 
the  chancellor,  who  rendered  a  decree  over, 
after  exhausting  all  the  funds  In  the  hands 
of  the  original  administrator,  against  Crook 
as  administrator  de  bonis  non,  for  a  large 
amount,  requiring  him  to  pay  the  same. 

The  two  main  questions  presented  are: 
First  Was  the  claim  a  debt  against  the  efl- 
tate  of  Edward  Gantt?  Second.  Was  It 
barred  by  the  statute  of  limitations? 

We  will  answer  the  last  qneatioD  first  It 
l8  cleariy  the  law  In  this  state  that  on  the 
death  of  the  ancestor  his  estate  takes  a  dual 
course  as  to  title— the  personalty  vests  in 
the  executor  or  administrator,  while  the 
realty  vests  in  the  heir  or  devisee.  As  to 
the  realty,  the  personal  representative  has 
only  a  power,  to  be  exercised  In  the  mode, 
manner,  and  within  the  time  prescribed  by 
law.  It  is  equally  well  settled  that  the  heir 
or  devisee  cannot  be  deprived  of  his  estate 
under  this  power  without  adversary  proceed- 
ings commenced  within  the  period  of  the 
statute  of  limitations.  And  It  matters  not 
whether  the  creditor  la  the  personal  repre- 
sentative or  a  third  person.  In  either  case 
the  lis  pendens  against  the  heir  or  person 
representing  the  heir  must  be  commenced 
within  the  period  of  the  statute.  If  the 
creditor  Is  a  third  person,  he  must  proceed 
against  the  administrator  within  the  period, 
after  which  he  may  chaise  the  heir  on  fall- 
ing to  collect  his  Judgment  out  of  the  rep- 
resentative or  sureties  on  his  bond.  If  the 
creditor  la  the  administrator  or  executor,  he 
must  in  like  manner  proceed  to  assert  bis 
claim  against  the  holder  of  the  title  within 
the  period  of  the  statute.  Scott  v.  Ware,  65 
Ala.  183;  Steele  v.  Steele's  Adm'r,  64  Ala. 
439,  38  Am.  Rep.  16;  Teague  v.  Corbltt.  57 
Ala.  643;  Trhnble  t.  Fariss,  78  Ala.  266; 
Cary  v.  Simmons,  87  Ala.  529,  6  South.  416; 
Warren  r.  Heame,  82  Ala.  554.  2  South.  491; 
Chandler  v.  Wynne,  86  Ala.  308,  4  Sootb. 


Miller  T.  Irby's  Adm'r,  63  Ala.  484;  Bond's 
Heirs  T.  Smith,  2  Ala.  6G0;  Grlmhall  v.  Mas- 
tin,  77  Ala.  5o9.  And  money  arising  from 
the  sale  of  land  is  regarded  as  land  as  to 
these  matters.  McDonald  v.  Games,  90  Ala. 
149,  7  Sonth.  919;  Ohaney's  Heirs  v.  C3ia- 
ney's  Adm'r,  38  Ala.  35;  Williamson  v.  Ma- 
son, 23  Ala.  488;  Teague  v.  Corbltt,  supra. 

In  this  case  X  T.  Heflin's  debt  accrued, 
if  a  valid  claim,  on  the  probate  of  the  will 
In  1872.  He  took  no  steps  to  charge  the 
lands  with  the  payment  of  the  same  within 
the  period  of  six  yeara  His  right,  there- 
fore, was  barred  as  to  the  lands.  The  rec- 
ord, the  pleadings,  end  reports  of  the  regis- 
ter show  that  all  the  assets  In  his  bands 
were  lands  or  the  proceeds  of  lands,  and 
that  all  of  the  present  assets  are  of  the  same 
character.  No  steps  were  taken  In  the  ad- 
ministration of  the  estate  by  J.  T.  Heflln  un- 
til the  bill  was  filed  to  remove  the  administra- 
tion into  the  chancery  court.  This,  we  have 
shown,  was  on  the  28th  of  May,  1S78.  But 
tbis  was  not  a  proceeding  against  the  land 
for  the  payment  of  the  debt  The  next  step 
was  the  petition  to  the  chancellor,  filed  by 
the  administrator,  to  have  his  claim  ascer- 
tained on  a  reference  for  that  purpose.  This 
was  on  the  16th  of  October,  1883,  more  than 
11  years  after  Its  accrual.  This  petition 
cannot  be  regarded  as  a  proceeding  to  have 
the  lands  sold  for  its  payment  The  debt 
might  easily  be  established,  and  authorize 
an  appropriation  of  the  personal  property  to 
its  payment  without  affecting  the  realty. 
The  heirs  or  devisees  must  be  charged  by 
proceedings  of  an  adversary  character  set- 
ting up  the  debt  and  seeking  a  decree  for  a 
sale  of  the  lands  for  its  payment  Garrett 
Garretf  B  Adm'r,  64  Ala.  263.  The  decree  of 
the  chancellor  allowing  the  claim  Is  fonnded 
solely  upon  the  report  of  the  register  made 
upon  this  petition.  If  it  be  said  that  the 
parties  appeared  and  defended,  and  for  this 
reason  they  cannot  object  to  the  form  of  the 
proceeding,  the  answer  is  that  they  ■  set  up 
the  invalidity  of  the  claim,  wblch  was  over- 
ruled  by  both  the  register  and  the  chancel- 
lor. The  error,  therefore,  la  plain;  the  rul- 
ing being  that  the  heirs  and  devisees  may 
have  their  land  sold  to  pay  a  debt  due  on  a 
quantum  meruit,  on  proceedings  commenced 
more  than  11  years  after  the  accrual  of  the 
right  of  action  upon  it 

It  is  argued,  however,  that  this  debt  la 
In  the  nature  of  costs,  against  wblch  the 
statute  of  limitations  does  not  run.  and  tbat 
a  aucceediug  administrator  could  pay  the 
same  and  claim  credit  therefor.  The  case 
of  Henderson  v.  Simmons,  83  Ala.  291,  70 
Am.  Dec.  590,  is  cited  to  support  this  con- 
tention. In  that  case  it  la  said  that  any  rea- 
sonable costs  and  expenses  incnrred  by  an 
executor  In  the  honest  endeavor  to  give  eCTect 
to  the  will  la  a  proper  charge  on  the  estate  io 
bis  hands,  and  tbat  a  snccessw  In  office  may 
pay  such  espensea,  and  charge  the  estate 
therewltb.  Tbls  statement  waamade  paittcu- 
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lacly  with  reference  to  two  Itema  of  credit 
claimed  by  tlie  administratrix,  who  had  bug* 
caeded  the  executor,  but  neither  Item  was  an 
expense  of  administration  so  Incurred,  and 
both  yrere  dIaaUowed.  One  waa  an  attorn^'s 
fee  <m  the  contest  of  the  vUl,  which  the  court 
said  would  hare  been  lUlowed  If  the  previous 
ezecntor  had  employed  the  attorney.  It 
must  be  ohWous  that  this  announcement  of 
the  law,  so  far  as  attorney's  fees  are  con- 
cerned, waa  unnecessary  to  the  dedslra  of 
the  point  before  the  court  The  attorneys  In 
that  case  never  having  been  employed  by  the 
executor,  but  by  the  settling  administratrix, 
before  qualifying,  to  protect  lier  individual 
interest,  no  question  was  before  the  court 
as  to  the  right  of  a  trustee  to  imjMse  a  lia- 
bility on  tlie  estate  generally.  Of  course, 
any  proper  cost  or  expense  Incurred  by  a 
trustee  is  a  charge  in  Ills  favor  on  the  ea- 
toto  in  Ilia  hands,  and  lie  will  never  be  de- 
prived of  the  estate  until  his  charges  are 
paid,  and  no  limitations  would  run  against 
the  items  of  charge  while  there  was  a  live 
trust  in  exlBtence  in  the  hai^  of  such  trus- 
tee. 

But  an  executor  or  administrator  does  not 
bold  lands  in  tmst;  the  title  goes  to  the  heir 
or  devisee,  and  the  r^resentative  has  only 
a  power  to  tiave  them  subjected  to  debto  of 
the  estate  of  the  testator  or  intestate,  but 
not  for  costa  of  admtolstratlon.  The  belr  or 
devisee  toM  the  right  to  plead  tiw  statute  of 
limitations  against  all  debte  of  every  ctiar^ 
acter.  The  proceeding  to  sublect  lands  to 
any  liability,  whether  to  creditors  anterior 
to  the  administration,  or  to  the  administra- 
tor tot  costs  of  admintotratlon,  must  In  all 
cases  be  commenced  against  the  owner  of 
the  land  within  the  period  of  limitations. 
There  most  be,  as  we  have  said,  an  ad- 
versary proceeding  wlttiln  that  time  In  due 
form,  setting  out  the  UabiUty,  making  prop- 
er parties,  and  claiming  the  relief  desired. 
Ko  uacb  proceeding  was  instituted  by  Sam- 
uel Leeper;  in  fact,  he  never  qualified  as 
executor.  His  claim,  therefore,  agaln^  tiie 
land,  supposing  It  one'  for  which  the  land 
was  UaUe,  was  barred.   And  if  J.  T.  Hefliu, 
as  Bucceedtog  administrator,  had  in  fact 
paid  this  Item  to  a  tlit^  person  or  to  him- 
self. It  would  be  no  I^I  credit  to  him  or 
Mb  successor  as  against  the  lands  or  pro- 
ceeds of  lands,  unless  within  the  period  of 
the  statute  proceedings  were  duly  commenced 
and  prosecuted  agatost  the  devisees  to  a  ju- 
dicial subjection  of  the  lands  to  the  spe- 
cific claim.   Expenses  incurred  by  an  admin- 
istrator to  a  particular  serrloe,  if  charge- 
able against  the  lands,  cannot,  as  against 
-the  belr,  stand  on  a  higher  level  than  debts 
of  the  ancrator.  If  the  representative  is 
not  content  to  look  to  the  personal  estate  in 
tils  tiands,  he  must  proceed  in  due  time 
asalnst  the  land,  to  make  it  liable,  so  that 
proper  defenses,  if  they  exist,  may  be  made. 
fZe  cannot  continue  an  admlnlstTation  for 
nearly  30  years,  and  then  ask  an  allowance. 


^th  Interest  for  tiiat  long  time,  against 
the  heir  for  expooses  In  probating  the  will, 
eren  if  the  lands  were  chargeable  with  such 
an  expense,  which  Is  not  the  case  unless  the 
admlnlBtratlon  must  be  exercised  over  the 
laiida  tor  the  payment  of  the  debte  of  the 
ancestor  created  by  him.  Beadle  v.  Stede, 
86  Ala.  421,  5  South.  169;  Sermim  v.  Black, 
79  Ala.  507;  Garrett  v.  Garrett's  Adm'r,  su- 
pra. It  is  dear  to  our  minds  that  the  claim 
was  barred  by  the  statute  of  llmltattons. 

The  other  point  is  equally  clear.  Neither 
Edward  Gantt,  nor  any  one  authorised  to 
contract  for  him  or  ttie  estate,  dealt  with 
J.  T.  Hefiln.  Samuel  Leeper,  at  best, 
ployed  him  to  have  the  will  probated.  Leep- 
er was,  at  most,  a  quasi  trustee,  having  a. 
right  to  employ  a  lawy»  to  perform  the 
service,  and,  on  paying  him,  to  ask  an  al- 
lowance against  the  trust  The  rule  against 
allowing  ^enona  dealing  with  trustees  to 
Iffoceed  directly  against  the  trust  is  found- 
ed on  public  policy.  The  public  interest  re* 
quires  that  tmsteea  shall  incur  the  liability 
with  the  risk  of  ite  being  disallowed,  for 
causev  what  they  comt  to  settle  their  ac- 
counte.  This  secures  their  good  faith,  and 
keeps  a  salutary  check  upon  their  liberality 
in  dealing  with  trust  estates.-  And,  besides, 
to  allow  a  double  liability  and  right  In  every 
creditor  to  proceed  against  ^tber  or  both, 
as  he  may  prefa,  would  proitace  the  utmost 
confusion.  Jones  v.  Dawson,  19  Ala.  672; 
Steele  v.  Steele's  Adm'r,  61  Ala.  m,  88  Am. 
Rep.  1S|  supra.  The  rule,  therefore,  is  wise 
which  makes  the  trustee  liable  to  the  per- 
son he  deals  with.  There  Is  no  hardship 
in  this.  The  creditor  knows  exactly  where 
he  stuids  before  be  makes  the  venture,  and 
cannot  complain  at  tlie  result.  The  trustee 
knows  his  posltfou  before  he  Incurs  any  lia- 
bility. The  case  cannot  be  improved  by  the 
statute  of  1873  (now  section  4183  of  the 
code),  since  that  statute  haa  no  retroactive 
opwation.  Btede  t.  Steele's  Adm'r,  suioti. 
But  If  It  hod.  It  would  not  apply,  since  Leap* 
er  was  not  a  trustee,  execatw,  or  admii^ 
trator,  who  are  the  only  persons  provided 
for;  and.  If  he  was,  tiie  ease  is  not  witbln 
the  categories  of  tiie  original  statute  or  of 
the  Code  as  to  form  or  substance.  Mnnden 
T.  BaUey.  70  Ala.  74;  Askew  v.  Myrlck, 
54  Ala.  30.  The  law  on  thl^  subject  is  well 
expressed  by  the  court  In  the  cases  of  Jones 
V.  Dawson,  Steele  v.  Steele's  Adm'r,  and 
Bhickshear  v.  Burke,  74  Aki.  248.  We  quote 
from  the  latter:  "A  trustee,  express  or  im- 
plied, cannot,  in  the  absence  of  express 
power  conferred  upon  him,  by  his  contracts 
or  engagemrate  Impose  a  liability  iqton  the 
trust  estate^  If  he  make  a  contract  which  is 
beneficial  to  the  estate,  the  creditor,  or  per^ 
son  with  whom  he  contracts,  has  no  equity 
to  charge  the  estate,  unless  ha  be  insolvent 
which  must  be  shown  by  the  exl^nstkm  of 
legal  remedies  against  him,  and  the  estate  Is 
Indebted  to  him.  In  that  event  a  court  of 
equity  may  subrogate  the  creditor  to,4tel^ 
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right  of  the  trustee  to  ciharge  tiie  trust  es- 
tate." This  principle  la  suBtalned  by  many 
cases.  Hnlhall  t.  WlUtama,  82  Ala.  489; 
Aakew  t.  3dyrlck,  54  Ala.  80;  Mosely  t.  Nor- 
man.  74  Ala.  Munden  t.  Bailey,  70  Ala. 
74;  Daily's  Adm*r  t.  Dally,  66  Ala.  266; 
Grlmball  v.  Uastln,  77  Ala.  660;  Taylor  t. 
UcCall,  71  Ala.  5S. 

It  may  be  said,  and  It  Is,  In  fact,  aqnied 
wlQi  abiUty,  tbat  the  case  of  Ooopwood 
Wallace,  12  Ala.  790,  is  dedslve  of  this  point 
In  tUs  case.  The  case  under  consideration 
is  not  brought  within  the  rale  annoonced  in 
that  case.  If  that  was  the  role  of  this  court, 
and  If  the  statate  of  llmimtions  was  out  of 
the  way,  since  there  Is  no  all^tton  that 
Le^r  was  InsolreAt  But  the  case  of  Coop- 
wood  T.  Wallace  must  be  reputed  as  oTer^ 
ruled  by  the  dedslons  of  this  court,  notwith- 
standing the  nnqualifled  oTerrnllng  of  it  In 
Jones  T.  Dawson  was  mollified,  if  not  qual- 
ified, by  the  dictum  of  the  court  in  Mulhall 
T.  Williams,  and  alluded  to  arguendo  In  As- 
kew T.  Myrlck  as  an  estaUlshed  exception  to 
the  general  role  In  tvvoT  of  the  legal  pro- 
fession. There  can  be  no  doubt  that  the 
case  of  Ooopwood  T.  Wallace  has  been  prac- 
tically repudiated  and  completely  overwhelm- 
ed by  many  subsequent  cases  aflSrmlng  the 
general  role,  of  which  Steele  t.  Steele's 
Adffl'r  may  be  taken  as  an  example,  and  con- 
firmed by  statute  (Oode,  |  4188),  providing 
for  the  particular  cases  In  whidi,  and  the 
conations  upon  which,  trust  estates  may  be 
liable  In  the  first  Instance,  to  posons  deal- 
ing with  trustees,  which  must  be  oonslderea 
as  excluding  all  other  eases.  There  certain- 
ly exists  no  reuon  why  the  claims  of  attor- 
neys diould  stand  on  any  higher  grounds 
than  other  serrlces  of  like  necessity  to  h 
trust  estate^  It  may  be  «tirely  true,  as 
stated  In  Hoidersim  t.  Bimmons,  83  Ala. 
201.  70  Am.  Dec.  690.  and  Hearrln  t.  Sav- 
age, 16  Ala.  286,  that  propo-  costs  and  ex- 
penses of  a  previous  adminlatration  may  be 
paid  by  a  succeeding  administrator,  and  that 
be  will  be  allowed  a  credit  tiierefor  In  his 
settlement  He  In  such  case  becomes,  as  it 
were,  an  assignee  of  the  claim,  and  he  must 
establish  it  as  a  proper  credit  to  the  first 
admlniatrator  or  chiuve  upon  the  estate 
which  he  could  have  been  compelled  to  pay 
as  reiwesentlng  the  trust.  And  though  it 
may  be  conceded  Uiat,  If  only  personal  prop- 
erty In  the  possession  of  tiie  adminlMrator 
was  Involved,  the  qnestloD  of  allowance 
would  come  up  on  his  final  settlement,  with- 
out pre^dioe  from  flie  statute  of  limitations, 
it  would  be  entirely  different  as  to  real  es- 
tatCL  The  proceeding  to  Charge  land  or  the 
proceeds  of  land  for  any  liability  Incurred 
by  the  ancMtOT  or  1^  an  administrator  or 
executor  must,  as  we  have  shown,  be  in- 
BUguratol  in  due  form,  as  to  parties  and  de- 
clared purpose,  within  the  limits  of  the  stat- 
ute of  Umltatlons. 

If  J.  T.  Beflin.  then,  was  subrogated  to 
tiie  rl^ts  of  Leeper,  and  If  Leeper  oonld 


have  asserted  his  claim  against  the  whole 
estate,  Including  lands,  and  If  ^flln  would 
have  tU  the  rl^ta  of  retainer,  the  esse 
would  not  be  bettered.  This,  because  retain- 
er by  an  executor  or  administrator  cannot  be 
exercised  agaliut  land  or  its  proceeds  until 
the  claim  is  established,  after  adversary 
proceedings  commenced  within  the  period  vt 
limitations.  If  J.  T.  Heflln  had  aU  these 
eqoitlra  in  support  of  a  raild  claim,  there 
was  no  difflcnlty  in  his  proceeding  In  equity, 
as  soon  as  be  qualified,  and  without  remov- 
ing the  general  administration,  against  the 
devisees,  to  establish  tiie  claim  and  fiw  Qie 
sale  of  the  land  for  its  payment  Never  hav- 
ing done  so,  his  administrator  cannot  have 
a  credit  agalust  the  realty  or  a  decree  over 
for  the  debt,  howevw  meritorious  It  may 
bare  -been.  It  appears,  however,  that  this 
claim  Is  for  expenses  of  administration,  whliA 
we  have  seen  Is  not  a  liability  against  the 
land,  except  -when  the  lands  have  to  be 
sold  for  the  payment  of  debts.  The  conver- 
sion authorized  by  the  will  was  for  the  pur- 
pose of  division  only,  BV>r  all  oUier  pur- 
poses the  property  remains  real  estates  Al- 
len V.  Watts,  08  Ala.  302,  11  South.  646; 
Johnson  v.  HoUfield,  82  Ala.  127,  2  SontJi. 
758;  Ifoore  v.  Campbell,  102  Ala.  448,  14 
South.  780. 

The  only  runainlng  question  Is  whether, 
on  this  bin  of  review,  these  arors  are  ap- 
parent It  Is  troe.  In  this  proceedli^  tbat 
we  are  not  permitted  to  look  Into  tbe  evi- 
dence to  see  whether  or  not  it  supports  any 
conclui^n  of  the  court  or  fact  shown  by 
other  pctttlons  of  the  record.  We  are  bound 
to  take  the  facts  apparent  upon  Oie  record 
as  true,  and  the  only  question  Is  whetiier, 
the  tects  being  true,  tiie  decree  Is  free  from 
error— tbat  Is,  can  be 'supported.  What  we 
may  look  at  Is  expressed  In  one  of  the  lead- 
ing eases,  McDougaId*B  Adm*r  t.  Dougher- 
ty, 80  Ala.  428,  where  tt  Is  said:  ad(9t 
the  rule  that  •  •  •  it  is  permissible  to 
consult  all  tiie  facts  which  are  apparent  in 
the  ideadlngs,  In  the  process,  and  in  its  serv- 
ice. In  orders,  reports  confirmed,  and  opinions 
and  decrees.*'  Smyth  v.  Fltislmmons,  07 
Ala.  468,  12  South.  Banks  v.  Long,  TO 
Ala.  810;  P.  ft  M.  Bank  v.  Dundas,  10  Ala. 
667. 

The  original  bill  In  the  cause  in  which  the 
decree  was  rendered  stated  that  the  estate 
of  the  testator  conristed  almost  entlrdy  of 
lands,  and  the  report  of  the  wgkner  on  which 
the  decree  was  rendoed  contains  ao  admis- 
sion that  all  the  assets  wm  and  are  lands 
or  their  proceeds.  The  petitions  and  reports 
In  reference  to  the  allowance  of  the  dalm 
show  that  it  was  for  services  rendered  by 
J.  T.  Heflln  as  an  attorney  for  SasDU^  Leep- 
er  In  procuring  the  probate  of  iOie  wUl,  which 
terminated  in  April,  1872.  Every  essential 
fact,  therefore,  to  0how  the  error  of  the  de- 
cree in  allowing  H.  P.  Heflln,  as  admliristn- 
tor  of  J.  T.  Hefiltt,  a  credit  and  decree  over 
.gatort  the  procM*.,^^  ™u  ,g^^^t 
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of  the  senrlces  to  Leeper,  la  apparent  In  tbe 
record,  at  which  we  must  look.  This  decree 
la  Inconsistent  with  the  law  as  applied  to 
these  facts,  and  therefore  cannot  stand. 

This  decree  cannot  be  supported  on  the 
Idea  that  the  confirmation  of  the  first  re- 
port of  the  reglstN  fixing  tbe  amount  of  the 
fee  was  floal.  If  it  was  final,  It  was  no  as- 
certainment of  the  liability  of  the  land  or  Its 
proceeds  for  its  payment  There  was  no 
pleading  alleging  such  liability  or  claiming 
such  relief.  The  petition  was  filed  on  one 
day,  and  on  the  next  the  decree  of  reference 
was  made,  without  parties  being  made  or 
an  opportonlty  to  defend,  requiring  tbe  reg- 
ister to  report  the  amount  of  the  fee.  The 
report  and  decree  confirming  it  did  not  fix, 
or  purport  to  fix,  a  liability  on  the  land. 
The  fee  did  not  even  enter  Into  the  partial 
settlement  as  an  item  of  credit.  And  if  it 
bad  gone  Into  such  settlement  It  would  be 
open  to  the  charge  of  error  as  a  credit 
against  the  lands. 

But  independent  of  this,  the  appellants 
appealed  to  this  court  to  reverse  the  decree 
of  confirmation,  and  the  appellee,  who  now 
claims  that  it  was  a  final  decree,  induced 
this  court  to  dismiss  the  appeal  because  the 
decree  was  not  final.  He  wIU  not  now  be 
permitted  to  say  that  the  decree  was  final. 
Smith  T.  Hodson,  2  Smith's  Lead.  Oases,  133; 
Jones  T.  McPhllilps,  82  Ala.  102.  2  South. 
468;  Hill's  Adm'r  t.  Huckabee's  Adm'r,  TO 
Ala.  183;  Caldwell  v.  Smith,  77  Ala.  157; 
McQuem's  Appeal.  104  Fa.  S^.  49  Am.  Bep. 
682;  BIgelow  on  Estoppel  (5th  Ed.)  556-683; 
7  Ency.  Law  ,(lst  Ed.)  19-22. 

The  bill  is  sufficient  in  law,  and  the  de- 
murrer to  It  should  have  been  overruled,  and 
a  decree  will  be  here  entered  reversing  the 
decree  and  overrallng  tbe  demurrer. 

Beversed  and  rendered. 

HABALSON,  J.,  not  sitting.  DOWDELL, 
dlBsenting.  . 

<1»  Ala.  443) 

KEITH  et  al.  v.  WOODBTJFP.* 

(Supreme  Court  of  Alabama.    Jan.  14,  1902.) 

DEEDS— CONSTRUCTION  —  DESCRIPTION—  RBF- 
ORMATION—PROOF. 

1.  It  is  not  sufficient,  to  atltfiorize  a  refornaa- 
tton  of  a  deed  for  mistake,  that  the  minds  ot 
the  parties  did  not  meet  on  the  subject  of  tbe 
conveyance,  unless  it  appears  from  definite  al- 
leKationa  and  proof  that  there  was  an  agree- 
ment between  the  parties,  aod  the  terms  of  the 
real  agreement  are  shown  with  such  certainty 
that  the  proven  averments  will  form  a  basis 
for  the  decree  In  substantial  conformity  with 
the  tiieory  cf  the  UU. 

2.  Whrae^  in  an  action  to  reform  a  deed,  de- 
fendant's evidence  that  the  southern  boundary 
of  the  tract  he  occupied,  which  conformed  to 
the  line  established  by  a  certain  surveyor,  had 
been  recognised  as  Hie  southern  b()tlndary  of  his 
trae^  and  that  he  had  had  possession  of  the 
land  lying  north  of  such  line  since  1868,  was 
uncontradicted,  and  most  of  me  land  sought  to 
be  recovered  by  plaintiff  by  a  reformation  of 
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tiie  deed  lay  nordi  of  ancb  Hue  and  within  Om 
trart  so  hdd  by  defendant,  the  rditf  soviet 
should  have  been  denied. 

3.  Where  a  deed  recited  that  in  conedderation 
of  an  exchange  in  interest  in  land  hdd  by  the 
grantors  under  a  deed  executed  by  K.,  deceas- 
ed|  or  as  her  heirs  In  and  to  certafai  land  de- 
scribed, and  to  settle  certain  ,  di^tes  concern- 
ing the  same,  the  grantors  couveved  unto  the 
grantee  all  their  right,  etc.,  to  me  above-de- 
fcribed  land,  situated,  etc.,  in  exchange  for  tlie 
right  of  tbe  grantee,  as  an  heir  or  devisee  in  the 
estate  of  K.,  deceased,  or  otherwise,  in  certain 
lend  described,  it  Bhonld  be. construed  as  limited 
to  tbe  lands  derived  from  deceased,  and  not  to 
include  any  part  of  certain  other  land  held  by 
one  of  the  grantors  in  severalty. 

Appeal  from  Chancery  Court,  Talladega 
County;  Blchard  B.  Kelly,  Chancellor. 

Bill  by  Sarah  E.  Woodruff  against  Joseph 
Eelth  and  others  for  the  reformation  of  a 
deed  for  mistake.  From  a  decree  In  favor  of 
plaintiff,  defendants  appeaL  Reversed. 

The  prayer  of  the  bUl  was  as  follows:  "May 
it  please  your  honor  to  correct  and  reform 
said  conveyance  of  date  of  the  22d  February, 
1894,  so  as  to  make  it  conform  to  the  true 
intent  of  the  grantors  therein,  when  they 
executed  tbe  same,  so  that  said  Joseph  Eelth 
shall  only  take  thereunder  one  hundred  and 
five  acres  of  land  ofl:  tbe  north  side  of  the 
said  9uaan  Keith  tract  of  land,  aod  that  this 
court  will  have  the  southern  line  of  this  one 
hundred  and  five  acres,  to  wit,  the  dotted 
line,  E,  F,  shown  on  said  map,'  established 
and  marked  with  permanent  monuments, 
and  will  BO  reform  said  deed  of  conveyance 
as  that  it  will  not  convey  to  said  Joseph 
Keith  any  lands  of  your  or^trlx  held  and 
owned  by  her  at  the  time  said  conveyance 
was  made  In  severalty;  and  ttiat  the  said 
Joseph  Eeith  and  wife,  MolUe.  K^th.  be  re- 
quired ^d  decreed  to  cQnvey  to  your  ora- 
trlz  all  of  said  ten  acres  off  the  south  side 
of  the  fi.  W.  ^  of  S.  E.  %  of  section  9^  XL 
20,  R.  3.  *E.,  In  Talladega  county;  and  that 
said  Emma  0.  Eelth,  Lucian  J.  Kel^,  and 
Susie  S.  Ryder  be  declared  and  de<;reed  to 
have  taken  no  right  or  Interest  In  or  to  said 
ten  acres,  by  or  under  said  quitclaim  exe- 
cuted to  them  and  your  oratrlx  biy  said 
Joseph  Keith  and  wife,  of  date  March  13, 
1894;  and  that  said  Joseph  Keith  and  wife, 
Mollle  Keith,  be  required  and  decree^  to 
reconvey  to  your  oratrix  the  undivided  five- 
eighths  Interest  in  and  to  all  of  the  Susan 
Keith  traot  of  land  descrl|}ed  In  the  first  sec- 
tion of  this  blU,  excep^  the  one  hundred 
and  five  acres  ott  the  nortb  side  of  the  said 
Susan  Keith  tract,  which  waa  conveyed  and 
intended  to  be  conveyed  to  said  Joseph  Keith 
as  in  the  bill  Is  shown.''  It  was  then  fur- 
ther prayed  that,  In  the  event  said  Jose^ 
Keith  and  wife  failed  or  refu^  to  ^lake 
thp  conveyan^  that  might  be  decreed  by  the 
court,  A  decree  be  rendered  divesting  out  of 
Joseph  Keltb  and,  wife  ail  such  title  and 
Tight  to  the  land  as  the  court  might  adjudge 
rlgbtfuify  belonged  to  the  complainant,  and 
InTeat,  asch  title  in  tbe  otunplainairt. 

pn  -tha  avbinlssion  ot'^tbe  caiup-ioa  ■  the 
Digitized  by  VjOOQ 
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pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  was  entitled  to  the  re- 
lief  prayed  for,  and  ordered  accordingly. 
From  this  decree  the  respondents  appeal,  and 
assign  the  rendition  thereof  as  error. 

Brown  &  Dryer,  for  appellants.  Saml  Will 
John  and  Knox,  Bowie  &  Dixon,  for  ai^- 
le& 

SHABPB.  J.  This  snlt  has  for  Its  main 
object  the  reformation  of  a  deed  executed 
by  complainant  and  others,  who  are  made 
defendants,  to  the  defendant  Joseph  Keith. 
All  other  relief  sought  Is  incidental  to  and 
dependant  upon  such  reformation.  The  con- 
troversy la  outlined  by  the  following  promi- 
nent facts:  Joseph  and  Susan  Keith,  both 
now  deceased,  were  parents  of  complainant 
and  defendant  Joseph  Keith,  and  of  William 
Keith,  who  died,  leaTtng  as  hla  heirs  the 
other  defendants  herein.  In  18G8,  lands  of 
the  estate  of  Joseph  Keith,  consisting  of  a 
large  tract  In  one  body,  were  by  proceedings 
In  the  probate  court  partitioned  between  his 
widow  and  the  three  children,  to  each  of 
whom  was  assigned  a  tract  described  in  the 
commissioners'  report  by  metes  and  bounds. 
The  northernmost  tract,  which  the  commls- 
aioners  numbered  "4"  and  estimated  at  717 
acres,  was  allotted  to  defendant  Joseph 
Keith.  Adjoining  and  south  of  number  4 
lay  a  tract  numbered  8,  estimated  at  410 
acres,  which  was  set  apart  to  Susan  Keith, 
the  widow.  This  tract  nombered  3  lay  part- 
ly in  section  9,  and  was  bisected  by  the  sec- 
tion line  forming  the  southern  boundary  of 
that  section.  To  complainant  was  assigned 
a  tract  adjoining  her  mother's,  and  which  at 
one  point  extended  northward  so  as  to  in- 
clude 10  acres  In  the  southern  part  of  sec- 
tion 9.  In  1884,  complainant  and  William 
Keith  received  a  conveyance  from  their 
mother  of  tract  No.  8,  and,  William  dying, 
his  title  passed  to  his  four  children,  one  of 
whom  sold  her  interest  to  complainant,  who 
thereupon  claimed  an  undivided  Interest  of 
five-eighths  In  that  tract  In  March,  1892, 
Susan  Keith  died,  and  defendant  Joseph 
Keith  thereafter  set  up  a  claim  to  an  Interest 
In  tract  3,  basing  It  upon  the  contention  that 
the  conveyance  from  his  mother  to  complain- 
ant and  William  was  procured  by  undue  In- 
fluence; and  he  urged,  also,  that  the  tract 
originally  allotted  to  him  was  smaller  than 
the  commissioners  estimated  It  to  be. 
Through  his  attorney,  W.  P.  Oden,  be  pro- 
posed, by  letters  to  complainant,  to  accept  in 
settlement  of  his  claim  a  part  of  tract  8, 
which  In  the  letter  was  designated  as  fol- 
lows: "A  strip  about  150  yards  wide  down 
to  the  section  or  IT.  S.  land  line  along  and 
parallel  with  his  the  whole  lengtb  from 
Mrs.  Butts'  to  the  rtver.  •  •  •  This 
would  be  a  strip  160  yards  wide  or  about 
that  off  the  north  side  of  what  you  and  your 
brother  William  got  a  deed  to  from  your 
mother  in  1881  making  his  corner  to  the 


section  line  Instead  of  to  a  made  line  ^Idi 
he  claims  was  a  mistake  in  the  surveyor." 
Further  negotiations  resulted  in  the  signing 
and  acknowledging  by  complainant,  and  her 
co-owners,  of  a  conveyance,  to  defendant 
Joseph  Keith,  of  land  the  description  of 
which  is  to  be  gathered  ^m  the  followlas 
recital,  viz.:  "Know  all  men  by  these  pres- 
ents that  we,  Sarah  E.  Woodrutf,  Lucius  J. 
Keith.  Emma  O.  Keith,  Susie  J.  Ryder  and 
her  husband  Jesse  W.  Byder,  for  and  In 
consideration  of  an  exchange  of  whatever 
right,  title  and  interest  we  or  either  of  us  now 
own  Jointly  and  severally  either  by  and  un- 
der deed  executed  by  Susan  Keith,  deceased, 
dated  the  28th  day  of  June,  1SS4,  or  as  heirs 
at  law  or  devisees  of  the  estate  of  said  Susan 
Keith,  or  otherwise.  In  or  to  any  and  all  the 
lands  lying  and  being  In  sections  eight  and 
nine  north  of  the  United  States  land  line 
running  east  and  west  between  said  sections 
eight  and  nine  and  sections  sixteen  and  sev- 
enteen, the  same  being  Intended  to  Include 
all  the  lands  In  said  sections  eight  and  nine 
and  north  of  said  east  and  west  United 
States  land  line  that  was  allotted  or  set 
apart  to  said  Susan  Keith  In  the  partition 
and  division  of  the  estate  of  her  husband 
Joseph  Keith,  deceased,  as  shown  by  the 
records  of  same,  and  for  the  purpose  of 
quieting  disputes  and  settling  threatened  liti- 
gation, we  do  remise,  release,  quitclaim  and 
hereby  convey  to  Joseph  Keith  all  our  right 
title  and  Interest  and  claim  in  and  to  the 
above  described  land  containing  one  hun- 
dred and  five  acres  more  or  less  situated  In 
township  20,  range  three  east  In  said  state 
and  county,  the  same  being  In  exchange  for 
the  right  title  and  Interest  the  said  Joseph 
Keith  may  have  as  an  heir  at  law  or  der- 
Isee  in  the  estate  of  Susan  Keith  deceased 
or  In  any  other  wise  In  and  to  the  following 
described  lands:  any  and  all  lands  that  were 
allotted  to  said  Susan  Kettb  In  the  partition 
and  division  of  the  estate  of  her  husband 
Joseph  Keith,  deceased,  that  lies  In  sections 
sixteen  and  seventeen  south  of  the  United 
States  land  line  runnhig  east  and  west  be- 
tween said  sections  sixteen  and  seventeen 
and  sections  eight  and  nine  as  shown  by  the 
records  of  the  same  containing  three  hun- 
dred and  five  acres,  more  or  less,"  ete.  Jo- 
seph Ketth  about  the  same  time  executed 
his  deed  conveying  all  his  interest  In  such 
of  the  Susan  Keith  lands  as  lay  south  of 
the  section  line,  mentioning  Its  quantity  aa 
805  acres  more  or  less.  The  deed  of  com- 
plainant and  otiiers  to  him  was  left  in  the 
hands  of  Jesse  W.  Ryder  for  delivery,  and 
before  Its  delivery  Ryder  found  that  the  sec- 
tion line  was  further  south  than  had  been 
supposed,  and  thereupon,  by  agreement  with 
him,  Joseph  Keith  executed  another  deed, 
reciting  the  mistake  and  conveying  back  to 
complainant  and  her  co-grantors  a  strip  2^ 
chains  wide,  lying  immediately  north  of  the 
section  line.  About  a  year  thereafter  com- 
plalnant  dl8covMe^g,^|^b^J^^g^  « 
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thui  made  Joseph  EelQi  bad  obtained  ccoi- 
Blderably  more  tban  106  acres  of  tbe  Susan 
Keitb  trae^  and,  oonctilTlnK  also  tbat  be  had 
In  fbe  same  way  obtained  title  to  part  of  tbe 
10  acres  In  section  9  vhlcb-she  bad  owned 
In  serorally,  she  filed  Ibis  bill,  to  ma  reform 
tbe  deed  to  him  as  to  restrict  Its  (veratlfm  to 
105  aom  In  a  strip  along  tbe  north  ilds 
of  tbe  Snaan  Keith  tract,  particularir  de- 
scribed b7  a  plat  ezbiUted  In  tbe  bllL 

To  warrant  a  court  In  decreeing  reforma- 
tion of  a  conTeyance  arising  from  craitract; 
it  Is  not  enough  that  a  mistakei  has  been 
made,  or  that  tbe  minds  of  tbe  parties  nera 
met  upon  the  subject  of  tbe  conveyance,  but 
It  must  appear  from  definite  allegatioiu  and 
ccffTespondlng  proof  that  there  was  an  agree- 
ment between  tbe  parties,  and  the  terms  oit 
tbe  real  agreement  must  be  shown  wHh  snCb 
certainty  as  that  the  proren  averments  win 
form  a  basis  for  tbe  tecree  In  substantial 
conformity  wltb  tbe  theory  of  tbe  bill.  Al- 
exander T,  Caldwell,  66  Ala.  617;  Turner  t. 
Kdly,  70  AUl  85;  Sndth  t.  Allen.  102  Ala. 
406b  U  Sonth.  760;  Oullmartln  Urqubart; 
82  Ala.  670,  1  South.  8&7;  Tyson  T.  Obest 
not,  100  Ala.  671,  18  Sontfa.  768;  IS  Bncy. 
PL  ft  Fr.  805.  In  recognitUm  of  tids  prin- 
ciple, the  amended  blU  alleges  tbe  land  In- 
tended to  be  conveyed  was  a  strip  contain- 
ing 105  acres  along  tbe  oMtii  side  of  tiie 
Susan  Ktftb  tract,  and  described  definitely 
by  tbe  map  e^blted.  In  the  evltoice  It  Is 
diown  tbat  ttiat  strip  was  located  by  MUner,  a 
dril  engineer,  who  for  that  purpose  surveyed 
tbe  dividing  line  between  ttie  tncts  of  Suean 
and  Jos^b  Keith  according  to  his  anda> 
standing  of  data  found  In  the  partitioning 
commissioners'  report.  His  survey  corres- 
ponds to  another  which  be  testtflss  was  cor- 
rect, and  which  was  made  by  an  engineer 
who  bas  since  died.  This  evidence  is  opposed 
by  tbe  testimony  of  Civil  Bnglneer  Edwards. 
Introdnced  by  defoidant  Joseph  Keith,  who 
surveyed  the  partition  line  according  to  his 
mdmtandmg  of  data  famished  by  the  com- 
mission^ report  This  survey  of  Edwards 
agrees  witb  tbat  of  MUner  <mly  in  running 
tbe  partition  line  straight,  and  starthug  it  from 
the  same  point  at  Its  east  end.  'Its  westran 
terminus  is  considerably  south  cH  tbe  western 
terminus  of  Milne's  line,  tiius  dlminidilng 
tract  Na  3,  and  ei^andbig  No.  4,  as  compared 
with  MUner's  survey. 

To  determine  from  this  recc«d  whether 
either  or  which  frf  these  dUCering  snrveys  Is 
correct  might  be  dlfllcalt,  if  not  impossible, 
but  to  do  so  Is  unnecessary,  since  testimony 
ol  defendant  Jos^h  Keith,  which  is  onlm- 
peached  and  nnomtradicted,  unless  by  weak 
.and  uncotaln  Inferrace,  and  which  must 
tiierefore  be  b^leved.  Is  to  the  effect  tbat  tbe 
Edwards  line  bas  aU  along  been  recognised 
as  tbe  southern  boundary  of  bis  tract,  and 
tbat  he  has  had  possesidon  of  tbe  land  lying 
north  of  it  since  1868.  Accepting  this  as  true 
It  Is  Inoimcdvable  that  Joseph  Keith,  In  s?dc- 
Ing  to  Increase  his  acreage,  would  have  bax^ 
&4So.-6a 


gained  fur  lands  he  bad  held  so  Umg,  whether 
rightly  or  not,  under  tbe  orli^nal  allotment 
Nt»r  is  it  probable  that  complainant  or  her  co- 
gTBDtors  intended  to  convey  such  lands;  yet 
the  strip  to  which  tbe  bill  would  restrict  their 
conveyance  Ilea  In  hirge  part  north  of  the 
Edwards  line,  and  within  the  tract  he  bad  so 
held.  What  otbo'  lands  were  intended  to 
be  induded  in  that  .convince  Is  tmimpor^ 
tnnt,  since,  under  the  nde  referred  to,  the 
court  cannot  by  way  of  effecting  the  Inten- 
tion of  partiGs,  establish  a  cmtract  at  vari- 
ance with  Ibe  one  alleged  to  have  been  in- 
tended. 

For  like  reasons  no  decree  can  pn^erly 
be  rendered  for  the  further  rdlnqulshment  by 
Joseph  Keith  of  the  Susan  Keltb  lends,  for 
by  comphiinanfa  averments  ftf  the  agree- 
ment In  connection  vrltb  the  plat  exhibited, 
bis  relinquishment  would  have  to  Include  all 
those  lands,  excepting  tbe  strip  located  by 
>IIIner.  According  to  the  craidnsion  we  have 
stated,  these  averments  have  not  been  i«oved, 
and  the  bill  defines  no  other  put  of  the  Suaan 
Keith  tract  in  respect  of  which  relief  could 
be  decreed  ccmsisteiiHy  with  what  is  allied 
to  have  been  tnt^ed  by  tbe  parties. 

We  constrae  tbe  conveyance  by  complain- 
ant and  others  to  Joseph  Keith  as  limited  to 
lands  In  the  Susan  Keith  tract,  and  not  as 
Including,  In  its  description  of  lands  con- 
veyed, any  part  the  10  acres  In  section  0 
owned  by  complainant  In  severalty.  Hence 
no  relief  Is  needed  fai  respect  of  that  10-acre 
tract 

Tbe  decree  appealed  from  will  be  reversed, 
and  one  will  be  here  rendered  «ni*rt»Jng  the 
bilL  Reversed  and  remanded. 


cm  Ala.  ni) 

SOUTHERN  RT.  CO.  v.  ORBN9HAW.* 

(Supreme  Court  of  Alabama.  Jan.  22,  1903.) 

RAILROADS— ACCIDENT  AT  HIGHWAY  CROSS- 
INO  —  COMPLAINT  —  NBOLIQENCE  —  WILL- 
FULNESS—REPLICATION— CHARGE  OP  NEGLI- 
GENCE—a  TRI  KINO  OUT  PLEADINGS— REVIEW 
—BILL  OF  EXCEPTIONS. 

1.  In  that  part  of  a  street  In  which  a  railroad 
track  Is  laid  subject  to  the  reciprocal  duty  of 
belof  diligent  to  avoid  probable  danger,  the 
public  has  a  right  to  nse  the  whtde  of  the  street 
or  highway,  and  the  railroad  company  has  the 
right  to  operate  its  trains. 

2.  Counts  in  a  complaint  which  alleged  that 
plaintiff's  intestate  was  killed  by  being  struck 
by  a  train  at  a  crossing  formed  by  tiie  railroad 
track  and  the  public  highway,  described  In  one 
count  as  a  street  In  an  iucoroorated  town  and 
in  another  as  a  public  road  near  the  town, 
•bowed  tliat  the  intestate  was  not  at  Ibe  tims 
a  trespass^  on  defendant's  track. 

S.  A  complaint  In  an  action  for  killlug  a  pe- 
destrian at  a  railroad  crossing  need  not  nega- 
tive contributory  negligence. 

4.  Counts  in  a  complaint  for  the  killing  of 
plaintiff's  intestate  while  at  defendant's  rail- 
way crossing,  which  charged  def«idant  with 
"wlUfnlly  and  wanttnly  striking"  plaiotiff'a  in- 
testate at  a  highway  crossing,  and  which  al> 
leged  that  defendant's  employes  In  charge  of 
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its  train  "did  recklessly  and  wuitonlr  propel 
said  engine  and  cars  against  plaintiff'i  intes- 
tate, who  was  in  the  act  ot  crossinK"  a  high- 
way crossing^  and  killed  her,  aufflciently  aver- 
red that  the  uija^  was  willfiilly  and  wantonly 
inflicted. 

5.  Connta  in  a  comiilaint  for  the  death  of 
plaiotifTa  intestate  while  croseisg  defendant's 
railway  track  at  a  highway  crossiag,  which 
averred  that  the  intestate  was  struck  and  killed 
by  a  locomotive,  and  that  the  "injury  was  in- 
flicted •  •  •  throagh  the  willful,  reckless, 
and  wanton  acts"  of  defendant's  servants;  that, 
though  the  aervanta  knew  that  the  crossing 
was  one  at  which  a  great  number  of  people 
were  contiauously  passing,  they  approached 
and  crossed  the  crossing  at  a  speed  of  about 
40  miles  an  hour,  without  ringing  the  bell  or 
blowing  the  whisue— were  not  demurrable. 

6.  lu  the  absmce  of  a  bill  of  exceptions,  the 
cuurt's  action  on  motions  to  strike  out  a  plead- 
ing, or  parts  thereof,  is  not  reviewable  on  ap- 
peal. 

7.  Replications  to  special  pleas  to  counts  in 
a  complaint  in  an  action  against  a  railway 
company  for  the  negligent  killing  of  a  pedes- 
trian at  a  highway  crossing,  which  aileged  that 
defendant's  engineer  and  fireman  saw  plaintiff's 
intestate  after  her  peril,  but  that  they  failed 
to  stop  the  train  or  check  its  speed,  chained 
negligence  in  the  operation  of  the  train,  and 
did  not  impoit  that  the  killing  was  wanton  or 
Intentional. 

Appeal  from  Circuit  Ctfort,  Morgan  Coun- 
ty.  H.  C  Speake,  Judge. 

Action  by  A.  J.  Crenshaw,  as  administra- 
tor of  Caroline  Turner,  deceased,  againat  the 
Sonthern  Bailway  Company,  to  recover  dam- 
ages for  the  death  of  the  deceased.  From  a 
Judgment  for  plalntllF,  defendant  appeals. 
Affirmed. 

The  complaint,  as  amended,  contained 
seven  cotmts,  but  the  sixth  count  was  subse- 
quently withdrawn.  The  averments  of  neg- 
ligence In  the  remaining  counts  of  the  com- 
plaint, as  amended,  were  as  follows:  In  the 
flrat  count,  after  averring  the  operation  by 
the  defendant  of  a  railroad  on  the  line  of 
road  in  and  through  the  Incorporated  town 
of  Courtland.  It  was  averred  that  over  and 
across  a  street  In  said  town  the  agents  and 
servants  of  the  defendant  ran  a  passenger 
train  "at  a  high  rate  of  speed  without  flrst 
having  given  warning  of  the  approach  of 
said  locomotive  and  train  of  cars  by  blow- 
ing the  whistle  or  ringing  the  bell  thereof,  as 
the  law  requires,  and  that  while  crossing 
said  street  In  said  manner  said  agents  or 
servants  negligently  and  carelessly  ran  said 
locomotive  upon  and  against  plalntlfTs  Intes- 
tate," inflicting  the  injuries  from  the  results 
of  which  she  died.  In  the  second  count  of 
the  complaint  It  was  averred  that  "at  a  pub- 
lic road  crossing  near  the  eastern  boundary 
of  the  town  of  Oourtland"  the  agents  or 
servants  of  the  defendant  ran  the  passenger 
train  along  Its  road,  which  was  crossed  by 
said  public  road,  and  ''negligently  failed  to 
blow  the  whistle  or  ring  the  bell  at.  least 
one-fourth  of  a  mile  before  reaching  said 
crossing,  and  to  continue  blowing  the  whistle 
or  ringing  th^  bell  at  short  tnterVals  nntil  It 
had  reached  and  passed  si^ld  crossing,  and 
by  reato*  oC^  such  negligent  failure  of  de- 


fendanf  8  agents  and  servants  to  so  bktw  fbe 
whistle  or  ring  the  bell  said  locomotive  was 
carelessly  ran  upon  and  against  said  Caroline 
Turner  at  said  public  road  crossing,"  Inflict- 
ing the  Injuries  from  the  effects  of  which 
plaintiff's  said  intestate  died.  In  the  third 
count  of  the  complaint  it  was  averred  that 
the  plalntUTa  intestate  was  willfully  and 
wantonly  killed  '^within  a  snbnrb  of  the 
town  of  Coartland  where  a  street,  road,  or 
way  mnch  traveled  and  thronged  by  the 
public  crossed  defendant's  track  at  or  near- 
ly on  a  level  with  the  adjacent  territory, 
and  where  defendant's  employes  knew  tiiat 
travelers,  pedestrians,  and  the  public  gen- 
erally were  accustomed  to  pass  and  repass 
from  one  to  anoth^  part  of  the  town,  sub- 
urbs, and  adjacent  territory,"  and  It  was 
averred  that  "the  defendant,  by  Its  agents 
and  servants,  with  a  reckless  disregard  of 
the  probable  consequences  of  its  acts,  failed 
to  blow  the  whistle  or  ring  the  bell  within 
one-fourtb  of  a  mile  of  said  crossing,  and 
to  continue  the  blowing  of  the  whistle  or 
ringing  of  the  bell  at  short  Interrals  until 
It  had  been  reached  and  passed,  and  will- 
fully and  wantonly,  or  with  a  reckless  In- 
dlfterence  as  to  probable  oonseaoences, 
rushed  and  drove  an  engine  with  cars  at- 
tached over  said  crossing  at  a  reckless  rate 
of  speed  of  35  or  40  miles  an  hour,  and  will- 
fully and  wantonly  struck  plaintlfTs  Intes- 
tate, Caroline  Turner,  at  and  on  said  cross- 
ing," Inflicting  the  wounds  from  the  effects 
of  which  she  died.  In  the  fourth  count  of 
the  complaint  the  plalntltf  claimed  damages 
"for  the  willful  and  wanton  killing  of  plaln- 
tifTs  Intestate,  Caroline  Turner,  at  a  public 
road  crossing  near  the  eastern  corporate 
Hmlts  and  In  a  suburb  of  the  town  of  Court- 
land";  and  It  was  averred  In  satd  count  that 
while  the  plaintifTB  Intestate  was  attempting 
to  cross  defendant's  railroad  track  at  a  pub- 
lic road  crossing  Just  outside  the  corporate 
limits  of  said  town  she  was  struck  by  a  lo- 
comotive, receiving  the  wounds  from  whicli 
she  died,  and  that  "said  Injury  was  Inflicted 
upon  said  Caroline  Turner  through  the  will- 
ful, reckless,  and  wanton  acts  of  defendanf  i 
agents  and -servants,  In  this:  that  the  said 
public  road  crossing  was  one  at  which  great 
numbers  of  people  were,  and  had  for  sereral 
years  been,  continuously  passing  on  toot, 
horseback,  and  In  vehicles,  and  was  at  a 
populous  locality,  all  of  which  was  well 
known  to  defendant  and  to  its  agents  and 
servants,  and  ^-Ith  such  knowledge  defend- 
ant's agents  and  servants,  without  ringing 
the  bell  or  blowing  the  whistle,  approached 
and  crossed  said  crossing  at  a  highly  danger- 
ous rate  of  speed,  to  wit,  about  forty  miles, 
per  "hour,  and  with  a  reckless  disregard  of 
the  peril  of  said  Caroline  Turner,  and  of 
such  of  the  community  in  general  as  mi^t 
be  approaching  or  traversing  said  croealng, 
ran  said  locomotive  at  such  rate  of  speed 
upon  and  agaltwt  said  GhioUne  Turner  vrtiUe 
crossing  -said  xailraad.  ttack  at  Mid  paUle 
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road  crmsbig,  Infllctbig  upon  ber  wonnda 
from  which  she  then  ftsd  then  died."  In 
the  fifth  connt  ctf  ttte  complaint  the  place 
f>f  the  UlUng  was  alleged  as  In  the  tonrth 
count  of  the  complaint,  and  It  was  then  al- 
leged  that  while  the  plalntUTs  Intestate  was 
attemptiiv  to  cross  defendant's  railroad 
track  at  a  public  road  crosstng  jnst  outside 
of  the  ccaporate  limits  of  said  town  lOie  was 
stamck  hy  a  locomotlTe,  receiving  the  woands 
from  irtilch  she  died,  and  that  said  Injnry 
was  Inflicted  upon  said  OaroUne  Turner 
**ttirongh  the  wlUfnl,  recklMs,  and  wanton 
acts  of  defendant's  i^Eents  and  servants,  In 
this:  Uiat  the  said  public  xoad  crosslns  was 
one  at  which  great  numbers  of  people  were, 
and  had  for  sereral  years  been,  contlnuallr 
passing  on  foo^  horseback,  and  In  vehicles, 
and  was  at  a  populous  locality,  an  of  which 
was  w^  known  to  defendant  and  to  itt 
agents  and  serr^ts,  and  wltti  such  kuowl- 
e^ie  detendantfs  agents  and  serrants,  \vlth- 
out  rlngbig  the  bell  or  blowing  the  whistle, 
approached  and  crossed  said  crossing  at  a 
highly  and  dangeroos  rate  of  speed,  to  wit, 
about  forl7  miles  per  hour,  and  with  a  reck- 
len  disregard  of  the  peril  of  said  Caroline 
Turner,  and  of  snch  communis  in  goieral 
as  might  be  approaching  or  ttamslng  saM 
GTosidng,  ran  said  locomotlTe  at  snch  rate 
of  speed  open  and  against  said  Caroline  Tur- 
ner while  crosring  said  railroad  track  at 
said  public  crossing,  inflicting  iqion  her 
wounds  from  which  she  th«i  and  there  died. 
And  defendant's  agents  and  servants-  then 
and  there  knew,  and  were  presently  consdons 
of  the  fact,  that  It  was  probalAe  and  likely 
that  some  person  or  persons  were  exposed 
to  peril  at  said  oosslng,  and  were  cmisclons 
of  the  tact  that  they  were  tnnittlng  to  take 
usual  and  pn^wr  precautions  to  av<^  Injur* 
lug  or  slaying  such  persons,  and  with  a  full 
consdoDsness  of  such  facta  as  aforesaid  ran 
said  train  against  plalntUTa  intestate^  so 
that  she  died."  In  the  seventh  count  the 
complaint  it  was  ftvmed  "that  said  killing 
was  occasioned  by  a  passenger  train  under 
control  of  certain  of  defendant's  employes, 
agents,  and  servants,  which  was  propeUod 
along  Its  track  and  over  a  crossing  of  said 
railroad  at  a  high  and  dangerons  rate  of 
speed,  at,  to  wit,  from  80  to  40  miles  per 
hour,  wltiiont  the  ringing  of  a  bell  or  the 
"Mowing  of  a  whistle;  that  said  crossing  was, 
and  had  been  for,  to  wit,  more  than  20  years, 
largely  and  frequently  used  by  the  puMlc 
generally  without  let  or  hindrance;  that 
for  more  than  SO  years  It  had  been  main- 
tained u  a  crossing  for  -iba  pnbUc  generally; 
that  persons  woe  accustomed  to  cross  the 
railroad  track  there  at  all  hours  of  the  day 
on  twt,  horseback,  in  wagons,  and  in  bug- 
glea;  that  said  crossing  was  Just  outdde  the 
corpomte  Undts  of  the  town  of  Courtland, 
Alabama;  ttiat  all  these  facts  were  known 
to  thobe  In  charge  of  the  tcaln;  that  those 
BO  in  charge  ot  the  train  knew  that  It  was 
Ukely  ot  probable  that  some  one  was  then 


on,  or  in  dangerous  proximity  to,  aaid  track, 
and  exposed  to  peril;  that  said  employte,  so 
knowing  the  likelihood  of  peril  to  some  per- 
sons  thus  in  Jeopardy,  did  recklessly  and 
wantonly  propel  said  engine  and  cars  against 
plamtUTs  intestate,  who  was  In  the  act  of 
crossing  at  said  crossing,  without  signal  or 
warning  of  approach,  in  the  open  daylight, 
at  said  high  and  dangeroos  rate  of  speed, 
and  did  then  and  there  by  snch  means  bruise, 
maivle,  malm,  and  crush  tiie  said  Gbrolipe 
Turner  so  that  she  died." 

To  the  first  and  second  counts  of  the  com- 
iplalnt  the  defendant  separately  demurred 
upon  the  following  gronnds:  0)  That  It  was 
not  shown  ot  averred  that  the  Intestate  was 
rightfully  on  the  track  at  the  time  and  place 
where  die  was  alleged  to  have  been  kiUed.' 

It  is  not  shown  or  averred  whether  the 
plalntUTs  Intestate  uras  crossing  said  track 
at  the  time  she  was  struck,  or  was  standing 
theieoD  or  walking  along  it  @)  That  it  ap- 
pears from  said  counts,  that  the  plaintiff's 
intestate  was  a  trespasser  on  the  defendant's 
track  at  the  time  she  was  killed.  To  the 
third,  fourth,  and  fifth  coimts  of  the  complaint 
the  defendant  separately  demurred  upon  the 
followtaig  grounds:  (1)  It  Is  not  shown  or 
alleged  Oiat  said  Caroline  Turner  was  wfll- 
fnlly  <a  wantonly  killed.  (2)  It  is  not  shown 
or  alleged  that  the  trainmen  hi  charge  at 
said  train  knew  that  said  Caroline  Turner 
was  on  said  track,  at  had  knowledge  of  facts 
which  would  charge  them  with  notice  that 
she  was  thereon.  (3)  Because  the  failure  to 
blow  the  whistle,  as  shown  by  the  averments 
of  said  count;  vras  not  negligence.  (4)  Be- 
cause the  requirements  of  the  statute  to  Mow 
the  whisUe  or  ring  the  bell; one-fourth  of  a 
mile  before  reaching  a  public  road  crossh^ 
does  not  apply  to  a  road  crosshig  to  a  city, 
town,  or  village.  '(5)  It  does  not  appear 
tber^rom  but  fliat  the  plalntUTs  Intestete 
waa  a  tropasser  upon  said  track.  To  the 
seventii  count  of  the  cnnplalnt  the  defendant 
demurred  upon  the  grounds  as  were  Inter- 
posed to  the  tidrd,  tourth,  and  fifth  counts, 
and  also  upon  the  followliv  grounds:  0) 
The  facte  all^EOd  in  said  count  did  not  show 
wantonness  or  wHlfnlness  on  the  part  of  de- 
fendants oaployte  In  the  Infliction  of  the 
injuries  e<Httplalned  of.  (2)  Bald .  count  is 
repugnant  and  toconsl&tent;  to  that  the  facts 
alleged  therein  constitute  simple  negligence 
only,  but  are  alleged  to  be  reckless  and 
wanton.  ^  Bald  count  fails  to  allege  that 
the  employes  at  the  time  were  acting  wlth- 
te  the  scope  of  their  empH^ment  These  de- 
murrers to  each  of  the  ooonte  of  the  com- 
jriatet  were  overruled,  and  thereupon  tile  de- 
fendant pleaded  the  general  Issue,  and  flled 
several  special  pleas  to  eadi  of  the  oounte  of 
the  complaint,  settli^  up  contributory  negli- 
gence In  that  she  teijed  to  stop,  look,  and 
listen  beforie  going  upon  the  tra<^  of  defend- 
ant on  the  ifart  of  the  platatUTs  totestete. 
Tt»  court  sustelned  the  plalntUTs  motion  to 
strike  nld  special  pleas  as  auswera  to  tbei 
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counts  of  the  complaint  averriDs  willful  and 
wanton  Injury.  To  the  special  pleas  as  to  tlie 
first  and  second  counts  of  the  complaint  tbe 
plalntifC  filed  tbe  following  replications:  "(1) 
Tbat  defendant's  engineer  saw  plaintiff's  In- 
testate after  ber  peril,  and  failed  to  use  all 
tbe  means  known  to  skillful  engineers  to  stop 
or  cbeck  the  speed  of  said  train,  and,  if  said 
means  bad  been  used,  tbe  life  of  plaintiff's 
Intestate  would  have  been  saved.  (2)  The 
fireman  saw  tbe  peril  of  plaintiff's  Intestate 
after  she  got  upon  the  track,  yet  no  effort 
was  made  to  stop  tbe  train  or  check  Its  speed, 
and,  if  such  effort  bad  been  made,  the  fatal 
injuries  would  not  have  been  sustained." 
To  tbe  first  and  second  replicatlous  tbe  de- 
fendant demurred  upon  tbe  following  grounds: 
(1)  Because  It  does  not  appear  therefrom  bow 
or  in  what  way  plaintiffs  Intestate  was  In 
peril.  (2)  It  does  not  show  that  sucb  failure 
to  use  means  to  stop  tbe  train  occurred  after 
tbe  intestate's  peril  was  discovered.  (3)  Said 
replication  is  a  departure  from  the  first  and 
second  counts  of  tbe  complaint  Demurrers 
to  these  replications  were  overruled.  Issue 
was  Joined  upon  the  pleadings,  and  upon  the 
hearing  of  tbe  cause  there  were  verdict  and 
Judgment  for  tbe  plaintiff,  assessing  bis  dam- 
ages at  $1,133.  Tbe  defendant  appeals,  and 
assigns  as  error  the  several  rulings  tbe 
trial  court  upon  the  pleadii^ 

Humes,  Sheffey  ge  Speake,  t6r  appellant 
B.  W.  Oodbey  and  W.  W.  Callahan,  for  ap- 
pellee, 

SHARPE,  J.  In  such  part  of  a  street  or 
public  road  as  may  comprise  the  bed  of  a 
railroad  neither  tbe  railroad  company  nor 
tbe  public  have  any  exclusive  right  of  oc- 
cupation. Subject  to  tbe  duty  of  being  dili- 
gent in  avoidance  of  probable  danger— a  duty 
which,  as  between  them,  is  reciprocal— tbe 
public  has  a  right  to  use  the  whole  of  tbe 
highway  and  the  railroad  company  has  the 
privil^e  of  operating  Its  trains.  Elliott  on 
Streets  and  Roads,  §§  810,  811;  Highland 
Ave.  &  Belt  R.  Co.  T.  Robbins,  124  Ala.  113, 
27  South.  422,  By  averments  of  tbe  first 
count,  and  likewise  by  averments  of  tbe  sec- 
ond count,  of  this  complaint,  it  Is  shown  that 
pifllntifT'8  Intestate  received  ber  Injuries  and 
death  through  being  knocked  by  defendant's 
train  off  a  crossing  formed  by  the  railroad 
and  a  public  highway,  which  highway  Is  In 
the  first  count  described  as  a  street  in  tbe 
Incorporated  town  of  Courtland,  and  In  tbe 
second  count  Is  alleged  to  have  been  a  public 
road  near  Courtland.  Thus  it  appears  from 
each  of  those  counts  that  tbe  Intestate,  when 
struck  by  tbe  train,  was  not  a  trespasser  on 
defendant's  track,  H.  A.  &  B.  B,  Co.  v.  Bob- 
bins, supra.  It  was  not  necessary  for  the 
complaint  to  negative  .that  she  was  at  fault 
In  the  manner  In  which  she  conducted  her- 
self while  on  the  track  In  the  highway,  since 
such  fault  ir  it  existed,  was  defensive  matter. 

Count  3  of  tbe  complaint  after  making  cer- 


tain allegations  as  to  existing  condltlMis,  and 
as  to  happenings  which  preceded  the  Injury, 
charges  the  defendant  with  "willfully  and 
wantonly  striking  pialntlfTs  Intestate,  Caro- 
line Turner,  at  and  on  said  crossing,  inflict- 
ing a  fatal  wound  upon  ber,  from  wblcb  she 
then  and  there  expired";  and  count  7  avers, 
among  other  things,  that  defendant's  em- 
ployes, who  were  elsewhere  averred  to  have 
been  In  charge  of  Its  train,  "did  recklessly 
and  wantonly  propel  said  engine  and  cars 
against  plaintiff's  intestate,  who  was  In  the 
act  of  crossing,  •  •  «  and  crush  the  said 
Caroline  Turner  so  that  she  died."  The  aver- 
ments we  have  quoted  are  not  qualified  by 
the  other  averments,  and  each  characterizes 
tbe  count  in  which  it  appears  as  sufilclentiy 
charging  that  the  defendant  willfully  or  wan- 
tonly caused  tbe  Intestate's  death.  See  M.  ft 
C.  R.  Go.  T.  Martin,  117  AUu  867,  28  South. 
231. 

Counts  4  and  5  each  make  a  case  within 
the  doctrine  declared  In  6a.  Pac.  By.  Co.  v. 
Lee,  92  Ala.  271,  9  South.  230.  and  expressly 
reaffirmed  In  Haley  v.  K.  O.  M.  &  B.  R.  Co.. 
113  Ala.  640,  21  South.  357,  which  is  that: 
"To  run  a  train  at  a  high  rate  of  speed  and 
without  signals  of  approach  at  a  point  where 
the  trainmen  have  reason  to  believe  there  are 
persons  In  exposed  positions  on  the  track, 
as  over  an  unguarded  crossing  In  a  populous 
district  or  a  city,  or  where  tbe  public  are 
wont  to  pass  on  tbe  track  with  such  frequen- 
cy and  In  such  numbers,  facts  known  to  those 
In  charge  of  the  train,  as  that  they  will  l>e 
held  to  a  knowledge  of  the  probable  conse- 
quences of  malntainii^  great  speed,  without 
warning,  so  as  to  impute  to  them  reckless 
indifference  In  respect  thereto,  would  render 
their  employer  liable  for  injuries  resulting 
therefrom,  notwithstanding  there  vras  negli- 
gence on  the  part  of  those  Injured,  and  no 
fault  on  the  part  of  the  servants  after 
ing  tbe  danger."  The  several  counts  of  tbe 
complaint  are  each  free  from  the  objection 
taken  by  demurrer. 

There  being  no  bill  of  exceptions,  tbe 
court's  action .  upon  motions  to  strike  out 
pleadings  and  parts  of  pleadings  Is  not  re- 
viewable. 

Replications  1  and  2  do  not  import  that  the 
Injury  was  Inflicted  wantonly  or  intentionally 
(A.  G.  S.  R.  Co.  V.  Burgess,  116  Ala.  509,  22 
South,  913;  Id..  114  Ala.  587,  22  South.  169; 
L,  '&  N,  R,  Co.  T.  Anchors,  114  Ala.  492,  22 
South.  279,  62  Am.  St  Rep.  116);  nor  do  they 
otherwise  depart  from  tbe  causes  of  action 
averred  in  counts  1  and  2  of  the  complaint. 
Read,  as  they  must  be.  In  connection  with 
the  pleadings,  to  which  they  were  seqnentiat. 
It  Is  seen  that  those  replications  aver,  in  ef- 
fect, that  there  was  negligence  In  the  opera- 
tion of  tbe  train  after  those  who  were  mn- 
nlng  it  saw  tbe  Intestate  was  in  peril  by 
reason  of  its  movements,  all  of  wfalcb  might 
have  been  proved  under  the  averments  of  tbe 
last-mentioned  counts.  Central  of  Oa.  R.  Co. 
T.  Rosbee,  125  Ala.  190,  27  SoafK  IOOQl  U. 
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A  G.  R.  Co.  T.  Martin,  131  Ala.  269,  30  Sonth. 
827;  Id.,  117  Ala.  367,  23  Soath.  231.  These 
replications  were  uimecessary,  but  tbey  were 
not  objectionable  on  the  grounds  specified  in 
the  demurrers,  and  grounds  not  Bo  apecUled 
cannot  be  considered. 
Affinncd> 

{13S  Ala.  460} 

ALABAMA  GREAT  S01TTHERN  B,  CO.  T. 
CLARK.* 

(Supreme  Court  of  Alabama.   Feb.  28,  1003.) 

RAILROADS— FIRES—DESTRUCTION  OF  COTTON 
^WARBHOUSB  RKCBIPTS-ISSUANCE— TITLB 
TO  DBSTROYBD  PBOPBRTT—PLBADINO— MO- 
TION TO  STRIKB-AI^EOATIONS  OF  NSQLI- 
OENCB-EVIDBNCB  —  RULBS  »  TRIAL  —  BS- 
BDTTAL. 

1.  In  en  action  to  recover  damages  for  the 
alleged  burning  of  plaintiff's  cottoD,  stored  in 
a  warehouse  along  defeudanfa  right  of  way, 
special  pleas,  alleging  coutributory  negligence 
and  assamption  of  risk,  in  that  a  part  of  the 
warehouse  in  which  the  cotton  was  stored  con- 
sisted of  an  uninclosed  platform  near  defend- 
ant's  track,  on  which  cotton  was  stored  to  plalu- 
tifTs  knowledge,  and  was  liable  to  and  did  be* 
come  ifpited  and  communicated  the  fire  to  the 
cotton  in  the  warehouse,  etc.,  were  not  unnec- 
essarily prolix.  Irrelevant,  or  mvoloas,  and  were 
therefore  not  subject  to  s  general  motion  to 
strike  under  Code  1896,  i  82S6. 

2.  In  an  action  for  loss  of  cotton  by  fire, 
counts  of  the  complaint  alleging  that  defendant 
negligently  set  the  fire  were  not  demurrable  for 
failure  to  allege  In  what  the  negligence  con- 
sisted. 

3.  In  an  action  for  the  destrnction  of  cotton 
by  fire,  alleged  to  have  been  communicated  by 
defendant's  en^fine,  the  fact  tliat  plaintiff  held 
an  equitable  title  only  to  a  part  of  the  cotton 
sued  for  was  immaterial. 

4.  Cotton  was  purchaaed  for  plaintiff  with  his 
funds  by  plaintiff's  agent,  and  deliTered  by  the 
agent  to  a  warehonse.  warehouse  receipts  were 
issued  to  the  agent,  which  were  delivered  by 
htm  to  plaintiff  without  Indorsement.  Held,  that 
the  title  to  the  cotton  vested  in  plaintiff  at  the 
time  of  purchase  by  his  agent,  which  was  not 
divested  bo  as  to  deprive  plaintiff  of  the  right 
to  sne.  for  Its  negligent  destruction  by  the 
agent's  act  In  storing  It  and  taking  receipts  in 
his  own  name. 

5.  Where  warehonse  receipts  for  cotton  al- 
leged to  have  been  negligently  destroyed  were 
issned  and  signed  in  the  name  of  the  ware- 
taonseman  by  another  under  the  warehonae- 
man's  personal  supervision  at  the  time  the  cot- 
ton represented  by  them  was  weighed  and  re- 
ceived, they  were  admissible  in  evidence  to  show 
title  in  the  person  to  whom  the  receipts  were 
issued,  regardless  of  the  fact  that  they  were 
not  signed  by  the  war^ouseman. 

6.  In  an  action  for  the  destruction  of  cotton 
stored  in  a  warehouse  adjoining  defendant's  rail- 
road track  by  fire  communicated  by  sparks  from 
defendant's  engine,  evidence  showing  the  volume 
of  sparks  emitted  by  sacb  engine,  and  the 
beight  to  whidi  such  sparks  wne  thrown,  while 
the  engine  was  switching  cars  near  the  ware- 
house at  or  about  the  time  the  fire' occurred, 
was  admis^ble. 

7.  Evidence  as  to  other  fires  caused  by  the 
emisdoD  of  sparks  from  the  same  engine  at 
the  same  place,  and  verr  recently  after  the 
fire  complained  of  occurred,  tn  the  aamaged  cot- 
ton left  on  the  ground,  in  connection  with  evi- 
dence that  other  engines  passed  and  repassed 
the  same  place  without  setting  the  cotton  on 
fire,  was  competent  In  rebnttal  of  the  evidence 
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Of  defendant's  witnesses  that  on  examination 
they  found  the  spark  arrester  and  other  parbi 
of  the  ensiue  alleged  to  have  set  the  fire  in 
good  condition. 

8.  In  an  action  for  destruction  of  cotton  by 
fire  set  by  defendant's  engine,  a  role  adopted 
by  defendant  for  the  government  of  its  em- 
ploy^, requiring  the  exercise  of  "every"  pre- 
caution to  guard  against  the  setting  out  of  fire» 
was  inadmissihle;  defendant's  liability  being 
limited  to  the  exercise  of  ordinary  care. 

Appral  from  Clrcalt  Court,  Oreme  County; 
S.  EL  fi^ratt,  Judgeu 

Action  by  J.  P.  Clark  against  the  Alabama 
Great  Southern  Railroad.  Company  to  re- 
cover damages  toae  the  alleged  destrnction 
by  fire  of  114  bales  of  cotton  located  in  a 
warehouse  near  the  railroad  right  of  way. 
From  a  judgment  in  favor  of  plalntUT,  de- 
fendant appeals.  Reversed. 

The  complaint,  as  originally  filed,  contain- 
ed throe  counts  to  recover  $6,500  damages. 
To  each  of  those  counts  the  defendant  plead- 
ed the  general  issne  and  five  special  pleas. 
In  four  of  those  special  pleas  the  defendant 
set  up  contributory  negligence  on  the  part  of 
the  plaintiff  or  Its  agent,  averring  that  be- 
fore the  time  of  the  fire  the  plaiutlfC  hud 
put  the  cotton,  for  tie  burning  of  which  the 
present  suit  was  brought,  in  the  warehouse 
of  the  Planters'  Warehouse  &  Commission 
Company  for  safe-keeping;  that  adjoining 
and  as  cou.stltuting  a  part  of  said  warehouse 
there  was  an  unencloacd  platform,  which 
was  u!=ied  by  said  warehouse  company  for 
receivihg  cotton;  that  this  warehouse  and 
platform  were  situated  on  the  side  of  de- 
fendant's road;  that  by  reason  of  Its  loca- 
tion the  uuenclosed  platform  adjoining  said 
warehouse  was  not  a  reasonably  safe  place 
for  the  storage  of  cotton.  In  that  there  was 
constant  danger  of  cotton  on  the  platform 
becoming  Ignited  by  sparks  emitted  from  the 
defendant's  engines  while  passing  along  by 
the  side  of  said  platform;  that  the  fact  of 
this  danger  ahd  of  said  platform  not  being 
a  reasonably  safe  place  for  the  storage  of 
cotton  was  known  to  the  plaintiff  and  his 
agents,  the  warehouse  people;  that  notwith- 
standing these  facts  the  plaintiff's  agent,  the 
warehouse  company,  allowed  or  permitted,  a 
lot  of  cotton  to  be  placed  on  said  unenclosed 
platform,  and  negligently  failed  to  remove 
the  same,  and  negligently  allowed  the  same 
to  remain  on  the  platform,  and  that  while 
so  remaining  on  said  platform  a  part  of 
said  cotton  was  Ignited  by  sparks  emitted 
from  defendant's  locomotives;  and  that  the 
fire  was  communicated  to  the  cotton  on  said 
imenclosed  platform,  and  was  communicated 
to  other  cotton  In  the  warehouse,  Including 
plaintiff's  cotton,  which  was  destroyed.  The 
remaining  special  plea  averred  the  facta 
above  set  out,  and  then  averred  that  the 
plaintiff,  or  bis  agent,  the  said  warehouse 
company,  with  knowledge  of  such  facts,  and 
notwithstandli^  the  warning  on  the  part  of 
the  defendant  of  the  danger  incident  thereto, 
placed  said  cotton  on  the  unenclosed  platt 
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form,  and  tbaU  by  reason  of  BQCb  coniXnct  on 
the  part  of  the  plaintiff  or  bis  agent,  the 
plaiutlS  voluntarily  and  knowingly  assumed 
the  risk  of  Injury  by  fire  communicated  by 
defendant's  engines. 

The  plaintiff,  by  separate  motlouB,  moved 
the  court  to  strike  from  tiie  file  each  of  the 
defendant's  said  special  pleas;  each  of  said 
motions  to  strike  being  general,  and  no 
grounds  being  stated  therefor.  The  court 
sustained  each  of  the  motions  to  strike  the 
defendant's  special  pleas.  To  such  ruling 
of  the  court  the  defendant  separately 
cepted.  Thereafter  the  plaintiff,  by  leave  of 
the  court,  amended  his  complaint  by  adding 
two  counts,  as  follows: 

"(4)  The  plaintiff  claims  of  the  defendant 
the  further  sum  of  |3,500  as  damages,  for 
that  heretofore  on.  to  wit,  the  14th  day  of 
March,  1901,  the  defendant  negligently  set 
Are  to  and  destroyed,  to  wit,  114  bales  of 
cotton,  the  property  of  the  plaintiff,  or  In 
which  the  plaintiff  held  the  equitable  or 
beneficial  interest,  located  on  the  premises  of 
the  Planters*  Warehouse  &  Commission  Com- 
pany, In  the  town  of  Entaw,  Alabama,  of 
the  value  of,  to  wit,  (0,000,  to  plaintiff's 
great  damage  as  aforesaid. 

"(6)  The  plaintiff  claims  of  the  defendant 
the  further  sum  of  $6,C00  as  damages,  for 
that  on,  to  wit,  the  14th  day  of  March,  1901, 
tbe  defendant  was  engaged  In  running  or 
operating  a  steam  engine  or  locomotive  on 
defraidanfs  track  in  Greene  county,  Ala- 
bama, and  that  the  plaintiff  owned,  or  held 
the  equitable  or  beneficial  interest  In,  to 
wit,  114  bales  of  cotton,  which  said  cotton 
was  stored  in  the  warehouse  of  the  Flanters* 
Warehouse  &  Commission  Company  at  Eu- 
taw,  Alabama,  and  which  cotton  was  dam- 
aged or  destroyed  by  fire,  which  flre  was 
communicated  to  certain  bales  of  cotton 
which  were  on  the  platform  adjoining  said 
warehouse,  by  sparks  from  the  engine  or 
locomotive  operated  by  defendant,  and 
spread  therefrom  into  said  warehouse;  and 
plaintiff  alleges  that  said  flre  was  communi- 
cated to  said  cotton  upon  the  platform  of 
said  warehouse  throi^h  negligence  of  the  de- 
fendant Plaintiff  avers  that  said  cotton  was 
of  the  value  of,  to  wit,  $6,000,  and  that  by 
reason  of  said  flre  the  plaintiff  was  Injured 
as  aforesaid." 

To  the  fourth  and  fifth  counts  of  the  com- 
plaint so  added  by  amendment,  the  defend- 
ant separately  demurred  upon  the  following 
grounds:  "(1)  For  that  said  count  falls  to 
allege  or  show  what  duty  the  defendant 
owed  to  the  plaintiff  in  the  premises;  (2) 
for  that  said  count  Is  indefinite  and  uncer- 
tain, In  that  it  falls  to  show  this  defendant 
wherein  the  defendant  was  guilty  of  any 
n^llgence;  (3)  for  that  the  negligence  in 
said  count  is  stated  merely  as  a  conclusion 
of  the  pleador;  (4)  for  that  said  count  la  a 
departure  from  the  original  suit.  In  that  It 
seeks  to  recover  of  this  defendant  for  or 
on  account  of  aome  bm^dal  Interest  In  the 


cotton  alleged  to  have  been  burned;  (S)  for 
that  said  count  Is  Indefinite  and  uncertain. 
In  that  It  fails  to  allege  or  show  what  bene- 
ficial Interest  the  plaintiff  had  or  claimed  in 
the  cotton  alleged  to  have  been  burned;  (6) 
for  that  said  .count  Is  Indefinite  and  uncer- 
tain. In  that  It  falls  to  allege  or  show  to  this 
defendant  whether  plaintiff  claims  damages 
by  reason  of  the  destruction  of  cotton  which 
belonged  to  this  plaintiff,  or  by  reason  of  tbe 
destruction  of  cotton  which  plaintiff  had  a 
beneficial  or  equitable  Interest  in;  <7)  for 
that  said  count  seeks  to  recover  of  th^  de- 
fendant for  the  destruction  of  cotton  of 
which  he  was  not  the  owner,  or  to  which  he 
did  not  have  the  legal  title  or  Interest"  The 
court  overruled  each  of  the  demurrers  as  In- 
terposed separately  to  tbe  fourth  and  fifth 
counto  of  the  complaint,  and  to  each  of  these 
rulings  the  defendant  separately  excepted. 
Thereupon  the  defendant  filed  the  same 
pleas  to  tbe  complaint  as  amended  as  were 
filed  to  the  original  complaint.  The  plain- 
tiff moved  to  strike  from  the  file  tbe  several 
pleas  filed  to  tbe  complaint  as  amended*  the 
court  sustained  each  of  these  motions,  and 
to  each  of  such  rulings  the  defendant  sepa- 
rately excepted. 

On  the  trial  of  the  cause  the  eviaaaee 
showed  the  following  facts:  The  114  bales 
of  cotton,  for  the  burning  of  which  the  pres- 
ent suit  was  brought,  were  owned  by  plain- 
tiff, and  were  stored  In  the  warehouse  of 
tbe  Planters'  Warehouse  &  Commission  Com- 
pany at  Uutaw.  Fifty-four  of  these  bales 
of  cotton  were  evidenced  by  receipts  made 
out  to  the  plaintiff  himself  or  Indorsed  to 
him,  and  60  of  said  bales  of  cotton  were 
evidenced  by  warehouse  recetpte  made  out 
to  parties  other  than  plaintiff,  whicb  re- 
ceipts were  in  the  plaintiff's  possession,  bat 
had  not  been  indorsed  by  any  one.  The 
warehouse  where  this  eotton  was  stored  was 
built  on  tbe  aide  of  the  track  of  tbe  defend- 
ant, and  very  near  thereto.  There  were 
bales  of  oottoo  i^ed  all  along  the  uncovered 
platform.  A  short  time  prior  to  the  dis- 
covery of  flre  in  said  cotton,  a  freight  train 
operated  on  tbe  defendants  road  came  to 
Eotev.  and  tbe  <xew  of  said  train  was  en- 
gaged in  switching  cars  along  the  tracks  of 
tbe  defendant's  road  at  Butaw.  The  day 
was  dry  and  hot.  and  tbe  wind  was  blovrlng 
hard  in  the  direction  from  the  railroad  track 
towards  the  warehouse.  A  very  few  minutes 
after  tbe  engine,  while  engaged  In  switching 
cars,  had  passed  the  wareboose  wboe  said 
cotton  was  stored,  it  was  discovered  that  tiie 
o>tton  on  the  nncovored  part  of  tiie  platform 
adjolnii^  the  warehonae  was  on  flre.  From 
this  engine  fire  vrss  communicated  to  oQier 
cotton  In  tbe  warehouse,  and  In  the  fire  114 
bales  of  cotton  owned  by  the  plaintiff  were 
destroyed.  Tbe  evidence  for  tbe  i^alntlff 
tended  to  show  that,  during  the  awitctalng 
of  the  cara  along  by  the  side  of  and  near  to 
the  warehouse  where  hia  cotton  was  stored, 
th«e  was  an  uniuaal  qtuustHr  of  spaiks 
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emitted  I17  the  defendant's  engine;  tbat  theae 
qnrfcB  were  of  unusual  else;  that  tbe  fixeman 
was  operating  tbe  ei^loe,  and  not  fbe  engi- 
neer; and  that  tbe  engine  was  mn  at  a 
greater  rate  of  speed  tban  was  customary* 
The  evidence  for  tbe  defendant  tended  to 
show  tbat  the  engineer  operated  the  engine, 
and  did  'so  In  a  careful  manner;  that  he  was 
a  competent  ^^Inett*;  and  tbat  the  engine 
was  equipped  with  spark  arresters  and  other 
derices  similar  to  those  In  use  upon  well- 
regulated  railroads,  and  that  tbe  engine  was 
In  good  condition. 

The  war^use  receipts  evidencing  tbe  cotF 
ton  owned  by  the  plaintiff,  and  which  was 
burned,  were  Introduced  In  evidence.  Tbe 
defendant  objected  to  the  introduction  In 
evidence  of  these  warehouse  receipts,  wblch 
were  Issued  to  otber  pOTsons  than  the  plain- 
tiff, and  which  were  not  Indorsed.  The  court 
overruled  the  objection,  and  the  defendant 
duly  Axc^^ted.  It  was  shown  by  the  evi- 
dence that  some  of  the  warehouse  receipts 
held  by  the  plalntifl  were  not  signed  by  the 
warehouseman  himself,  but  that  Ids  name 
was  signed  thereto  by  other  parties.  It  was 
shown,  however,  that  when  said  warehouse 
receipts  were  signed  and  Issued  by  otiur  par* 
ties  In  the  name  of  tbe  warehousmen,  they 
were  Bo  signed  and  Issued  under  the  personal 
snperviBim  of  the  warehousemen,  and  at  the 
time  tbe  cotton  represented  by  them  was 
weighed  and  received  by  the  warehousemen 
and  was  stored  In  the  warehouse.  The  de- 
fendant objected  to  the  Introduction  In  eri- 
draice  at  the  warehouse  receipts  to  wUch  the 
name  of  the  warehouse  was  signed  by  other 
partiea.  The  court  overruled  the  objection, 
and  the  defendant  duly  excepted. 

Several  of  the  witnesses  Introduced  for  the 
pbUntlfl  tOBtlfled  tbat  they  noticed  an  un- 
nsoally  lai^  volume  of  sparks  emitted  by 
tbe  defendant's  engine  while  it  was  switch- 
ing cara  Just  before  tbe  fire  broke  out  In  the 
cotton^  that  these  sparks  ascended  to  a  height 
of  2S  or  SO  feet  above  the  engine,  and  that 
said  sparks  were  of  nnusual  size,  T^pon  one 
of  said  witnesses  testifying  that  Just  before 
the  fire,  when  tbe  engine  went  by  the  depot, 
which  was  a  shcfft  distance  from  the  ware- 
house, it  was  going  very  fast,  and  that  he 
(the  witness)  could  bear  the  sparks  fall  on 
tbe  tin  rodf.  The  defendant  moved  to  ex- 
clude the  evidence  of  the  wltnera  with  refer* 
ence  to  the  sparks  falling  on  the  top  of  the 
Toof,  on  the  ground  that  it  was  illegal  and 
Irrelevant,  and  upon  the  further  ground  that 
the  depot  was  across  the  track  fnnn  tbe 
warehouse,  and  not  Immediately  near  it 
Tbe  court  overruled  this  motion,  and  tbe  de- 
fendant duly  «cepted. 

Ihutog  the  examination  ot  one  ot  the  wit- 
nesses, who  testified  that  while  the  fire  was 
In  progren  he  saw  ttie  engine  which  had 
been  switching  the  cars  on  the  track  of  the 
defendant  near  the  fire,  and  tbat  bis  attri- 
tion was  called  to  It  as  It  was  running  by, 
be  nas  asked  the  foUoiflng  qncstlmi:  "What 


did  joa  observe  as  to  the  emission  of  spades 
at  tbat  time?"  The  defendant  objected  to 
this  aueatlon  upon  tiie  gronnda  tiiat  tt  called 
for  Irrdevant  and  lll^al  evidence,  and  tbat 
it  was  shown  by  tbe  evldoice  that  the  fire 
had.ahready  caught  and  was  In  progress  at 
the  time.  The  court  overruled  the  objectkm, 
and  the  def«idant  duly  excepted.  The  wit- 
ness answered  that  he  noticed  a  great  many 
BOaAB  emitted  1^  tbe  engine;  tbat  tbe  sparks 
were  of  large  size,  and  were  thrown  25  or 
80  feet  above  the  smokestack. 

During  tbe  examination  of  two  witnesses 
for  the  plalntifl,  each  of  tiiem  testified, 
against  tbe  objection  and  exception  of  the 
defendant,  that  some  weeks  after  the  cotton 
was  burned,  and  while  the  Injured  cotton 
was  spread  out  on  the  ground  not  very  far 
from  the  tracks  of  the  defendant,  for  the 
purpose  of  cleaning  it  and  picking  out  the 
uninjured  portion  of  tbe  cotton,  such  cotton 
was  fired  two  or  three  times  by  tiie  qiarks 
emitted  from  the  same  engine  from  which 
they  were  emitted  when  the  cotton  Involved 
In  this  suit  was  burned  at  tbe  warehouse. 

During  the  cross-examination  of  the  engi- 
neer who  was  In  cbaxge  of  tlw  engine  whkh 
emitted  the  sparks  tbat  .caused  tHe  burn- 
ing of  tba  cotton  In  qnesthm,  and  after  he 
had  testlfled  as  .to  tiie  duties  of  engineers  in 
<q;ieiating  engines  under  tbe  rules  and  regi^ 
lations  of  the  defendant,  he  was  asked  tbe 
following  question:  "Are  not  they  required 
to  refrain  from  using  steam,  and  enjoined  to 
use  it  as  lightly  as  possible,  and  not  allow 
their  fires  to  be  disturbed,  in  passing  cotton 
platforms,  and  when  their  trains  cany  cot- 
ton oqposed?"  Tbe  court  overruled  the  de- 
fendant's objection  to  this  question,  to  which 
ruling  the  defendant  duly  e^epted  and  the 
witness  answered  that  they  were. 

During  the  examination  of  the  master 
mecha/iic  of  the  d^endanfs  road,  and  after 
he  had  idostlfled  the  rule  book  of  tbe  de- 
fendant company,  the  plaintiff  Introduced 
said  book  in  evidoce.  The  defendant  ob- 
jerted,  and  duly  excepted  to  tbe  courts  pov 
mltting  rule  560  to  be  Introduced,  upon  the 
ground  tbat  It  was  Incompetent,  irrelevant 
and  immaterial.  This  rule  600  was  In  word? 
and  figures  as  follows:  "Bule  660.  They 
must  use  every  precaution  to  prevent  the 
jMtting  of  fires  by  their  engines.  They  must 
see  tiiat  the  nettlni^  spark  arresters,  and  ash 
pans  are  in  good  orde&  Th^  must  refrain 
from  using  steam,  or  use  It  as  llitfitly  as 
possible,  and  not  allow  their  fires  to  be  dlft- 
turbed  in  passing  cotton  platforms,  other 
trains  carrying  exposed  cotton,  and  In  pass- 
ing close  te  wood  idles,  lumber  piles,  and 
wooden  structures.  They  must  observe  these 
precautions^  and  also  ke^  tiieir  dampers 
.closed  and  not  allow  the  grates  to  be  shaken 
while  .  passing  over  wooden  bridgea  and 
trestles.  Tbc^  must  not  allow  burning. coal, 
wood  waste,  <ur.  hot  cinders  to  be  dropped 
from  the  tt^tlne  while  in  motlim;  and  must 
keep  tbe  r^ar  damper  cloMd  ifb%~rwntog:^ 
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the  engine  forward,  and  the  front  damper 
doaed  while  mnnlng  It  backward." 

Among  the  Beveral  written  charges  request- 
ed by  the  defendant,  to  the  refusal  to  give 
each  of  which  it  separately  excepted,  was 
the  following:  "(32)  The  court  charge^  the 
jury  that  as  to  the  60  bales  of  cotton  brought 
bj  Ward  &  Dnnlap,  the  warehouse  receipts 
for  which  are  in  the  possession  of  plaiutiff, 
unindorsed,  the  ixaj  must  find  a  verdict  for 
the  defendant.'* 

There  were  verdict  and  judgment  for  the 
plaintiff,  assessing  his  damages  at  (4,977.64. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

A.  G.  &  E.  D.  amlth,  for  appellant.  Van- 
de  Graaff  &  Vemer,  J.  P.  McQueen,  and  Har- 
wood  &  McKlnley  tor  ai^llee. 

DOWDELZ^  J.  The  sufficiency  of  a  plea 
in  law  should  be  tested  by  demurrer,  and 
not  by  a  motion  to  strllEe.  Were  It  otb^ 
wise,  a  motion  would  be  made  to  take  the 
place  of  a  general  demurrer,  which  has  been 
abolished  in  pleading  by  statute  (section 
S303,  Oode  18&6).  and,  (artharmore,  anch 
practice  would  leave  no  office  to  be  perform- 
ed by  a  spedal  demurrer  in  pleading,  as  is 
contemplated  In  the  above  statute.  Section 
328C  provides  for  a  motion  to  strike  where 
the  pleading  is  "onneceBsarlly  prolix,"  "ir- 
relevant," or  "friTcdoos."  The  motion  to 
strike  in  the  present  case  was  general,  no 
ground  being  stated;  nor,  as  for  that  matter, 
la  It  necessary  to  state  the  grounds  of  a 
motion  to  strike,  where  motion  is  the  proper 
remedy.  It  cannot  be  said  that  the  pleas 
which  were  stricken,  were  either  unneces- 
sarily prolix  or  irrelevant  or  frivolous.  If 
the  facts  stated  in  these  pleas  were  Insuffi- 
cient in  law  to  constitute  a  valid  defense  to 
the  action,  it  was  the  office  of  a  special  de- 
murrer to  point  out  the  defect,  and,  by  so 
doing,  Inform  the  pleader  wherein  the  in- 
sufficiency existed,  thereby  affording  an  op- 
portunity of  amendment,  If  susceptible  of 
amendment  The  circuit  court  erred  In  sus- 
taining the  motion  to  strike.  Troy  Fertilizer 
Co.  V.  State  of  Alabama  (Ala.)  82  South.  618; 
Brooks  V.  Continental  Ins.  C^.,  12S  Ala.  615, 
29  South.  13;  Murphy  v.  Farley,  124  Ala. 
279,  27  South.  442;  Williamson  t.  Mayer,  117 
Ala,  253,  28  South.  3. 

There  was  no  error  In  the  court's  ruling 
on  the  demurrer  to  the  fourth  and  fifth 
counts,  which  were  added  by  way  of  amend- 
ment to  the  complaint.  The  first  three 
grounds  of  the  demurrer  raise  the  question 
of  the  sufficiency  of  the  averment  as  to 
negligence  in  th«e  counts.  This  question 
has  been  recently  determined  by  this  court, 
and  adversely  to  the  contention  of  the  ap- 
pellant L.  &  N.  R.  Oo.  V.  Marbury  Lumber 
Co.,  120  Ala.  237,  28  South.  488.  The  other 
grounds  of  demurrer  are  also  untenable.  The 
gist  of  the  action  la  the  negligent  burning  by 


the  defendant  of  the  cotton;  and  whether  the 
plalntifTs  title  to  the  cotton  is  an  equitable 
or  legal  title  Is  unimportant,  as  In  elthw 
case  the  right  and  cause  of  action  would  be 
the  same.  Of  the  cotton  destroyed,  60  bales 
were  purchased  for  the  plaintiff  by  a  third 
party  with  money  furnished  by  the  plaintiff 
for  the  purpose.  The  warehouse  receipts  for 
these  60  bales  were  Issued  In  the  name  of 
such  third  party,  and  by  him  delivered  to  the 
plaintiff,  but  without  Indorsement  The  legal 
title  to  this  cotton  vested  in  the  plaintiff  at 
the  time  bis  agent  purchased  the  same  and 
paid  for  It  with  plaintiff's  money,  and  the 
storing  of  it  In  the  warehouse  and  taking 
the  receipts  In  the  agent's  name  did  not  oper- 
ate a  divestiture  of  the  legal  title  out  of 
plaintiff.  Weil  v.  Ponder.  127  Ala,  296.  28 
South.  656.  There  was  no  merit  in  iiii.'  yu- 
Jectlon  to  the  admission  of  these  receipts  in 
evidence  upon  the  theory  that  they  showed 
the  legal  title  to  the  cotton  to  be  in  another 
than  the  plaintiff.  Nor  was  there  any  error 
in  admitting  In  evidence  the  warehouse  re- 
ceipts, to  which  the  name  of  the  warehouse- 
man was  signed  by  another  party.  These 
receipts  were  signed  and  Issued  under  the 
personal  supervision  of  the  warehouseman, 
and  at  the  time  the  cotton  represented  by 
them  was  weighed  and  received. 

It  was  clearly  competent  to  show  the  vol- 
ume of  sparks  emitted  by  the  defendant's 
engine,  and  the  height  to  which  such  sparks 
were  thrown,  vihlle  switching  cars  near  to 
and  by  the  warehouse,  at  or  about  the  time 
the  fire  occurred.  A.  G.  S.  R.  CJo.  v.  John- 
ston, 128  Ala.  283,  29  South.  771;  L.  ft  N.  B. 
Co.  V.  Marbury  Lumber  Co.,  126  Ala.  SS7.  28 
South.  438. 

The  evidence  as  to  other  fires  caused  by 
the  emission  <tf  sparks  from  this  particular 
engine  at  the  same  place,  and  so  recently 
after  the  fire  complained  of,  in  the  damaged 
cotton  left  on  the  ground,  In  connection  with 
the  evidence  that  other  engines  passed  and 
repassed  the  same  place  without  setting  the 
cotton  on  fire,  was  relevant  and  competent  in 
rebuttal  of  the  testimony  of  the  defendant's 
witnesses  as  to  the  condition  in  which  they 
found  the  spark  arrester  and  other  parts  of 
the  engine  upon  their  examination  after  the 
fire. 

There  existed  no  contractual  relations  be- 
tween the  plaintiff  and  the  defendant,  and 
the  degree  of  care  in  the  operation  of  the 
engine  in  order  to  prevent  the  destruction 
of  plalntifTs  property  by  the  emission  of 
sparks  from  the  defendant's  engine  was  that 
of  an  ordinarily  prudent  man.  By  this  rule 
of  law,  and  not  by  any  rules  of  the  defendant 
company  relating  the  conduct  of  Its  agents 
or  employ^  In  the  i^^ration  of  Its  engines, 
must  the  question  of  negligence  be  deter- 
mined. By  rules  adopted  for  tiie .  govern- 
ment of  its  employte  In  the  management  of 
its  internal  business,  the  defradant  company 
coald  not  lessen  the  degree  of  care  which 
tbe  law  requires,  and  it  would  be  voraascw 
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aMe  to  hold  the  defendant  to  a  higher  degree 
of  care  than  the  law  Imposes,  becanse  In  Its 
rales,  In  order  to  more  thoroughly  guard 
against  accidents.  It  exacted  an  tmusoal  or 
extraordinary  degree  of  care  of  its  employes. 
The  role  of  the  company  Introdaced  In  evi- 
dence over  the  objection  of  defendant  and 
which  waa  made  for  the  goremment  of  Its 
employte.  required  the  exerdae  of  a  greater 
degree  of  care  than  that  of  an  ordinarily 
prudent  man;  It  required  the  exercise  of 
every  precaution.  This  evidence  was  not 
without  prejudice  to  the  defendant,  ai^  Its 
admission  was  e'rror. 

Of  the  several  written  cliargea  refused  to 
the  defendant,  only  one.  the  thirty-second. 
Is  Insisted  on  in  argnmeiit  This  charge  in* 
volves  a  proposition  of  law,  retire  to  the 
60  bales  of  cotton  purchased  by  plaintiffs 
agent,  and  whiidi  we  have  already  consider* 
ed,  and  it  follows,  from  what  we  have  said, 
that  the  court  properly  refused  the  charge. 

For  the  errors  pointed  out.  the  Judgment 
of  the  circuit  court  will  be  reTeraed,  and  the 
cause  remanded. 


(110  La.  9M) 

No.  14,781. 

BLANKS  v.  CITY  OF  MONROE.* 

(Snpreme  Conrt  of  Louisiana.  June  8,  1903.) 

UUNICIPAL  CORPORATIONS— CONTRACTS— TA- 
LIDITT— TAXATION— UQHT  AND  WATER. 

1.  Contracts  whereby  municipal  corporations 
make  iirovlsion  Id  advance  for  such  prime  ne- 
cessities as  light  and  water,  and  Incur  obllga- 
tiouB  therefor,  to  be  met  from  time  to  time 
(as  those  uecesaitiea  are  famished)  from  cur- 
rent revenues,  do  not  fall  within  the  restrict- 
ive operation  of  B.  S.  1876,  §  2448,  which  pro- 
hibits such  corporations  from  contracting  debts, 
without  providmg,  in  the  ordinances  by  which 
they  are  contracted,  for  their  payment. 

2.  So  far  as  stiown  in  this  case,  there  is  no 
special  statutory  limitation  upon  the  power  of 
the  city  of  Monroe,  with  respect  to  the  making 
of  contracts  for  Ii^ht  and  water,  which  ren- 
ders neceBsary  a  stipulation  for  or  the  voting 
of  a  special  tax,  and  the  fact  that  such  tax 
■was  agreed'  on  and  voted,  for  10  years,  in  aid 
of  contracts  extending  over  a  period  of  nearly 
30  years,  does  not  of  itself  affect  the  validity  of 
such  contracts  quoad  the  period  beyond  which 
the  tax  was  ieviei],  nor  does  the  langsage  of 
the  contracts  which  are  here  sued  on  require 
such  an  interpretation.  To  the  extent  that  the 
tax  is  inadequate  for  that  purpose,  the  obliga- 
tions of  the  city  most  be  met  hi  some  other 
way. 

(Syllabus  by  the  Court.) 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita;  Luther  Egbert  Hall, 
Judge. 

Action  by  B.  B.  Blanks,  receiver  of  the 
Monroe  Waterworks  &  Light  Company, 
against  the  city  of  Monroe.  Judgment  for 
defendant,  and  plalntUt  appeals.  Modified. 

Andrew  Angnstna  Onnby  and  E.  Tyler 
IjamUn,  for  appellant  Stubba  &  Russdl,  for 
appellee. 


*B«heirliis  dantod  Jana  n,  IMt. 


Statement 

MONBOBt  J.  Upon  March  2S,  1902,  the 
pialntifl,  aa  recelTOr  of  the  Monroe  Watex^ 
woiioB.  &  Light  Company,  Institnted  this  aott, 
claiming  from  the  cl^  of  Monroe  the  anm  of 
I4.74S.S5  aa  a  balance  due  for  water  and  light 
furnished  under  contracts  by  said  company 
prior  to  January  1..  1902,  after  deducting  all 
credits  to  which  tbe  dty  was  entitled  up  to  the 
date  of  the  filing  of  tbe  auit  In  September  of 
tbe  same  year  he.filed  a  supplemental  petition, 
In  which  he  allegea  that  under  the  direction 
of  the  district  court  he  has  continued,  and  is 
continuing,  to  fnmlab  water  and  light  to  the 
def&ndant  agreeably  to  13ie  terms  of  tbe  con- 
tracts referred  to;  that  a  further  sum  of 
$3,a0O  feu  due  therefor  on  July  1,  1902,  but 
that  nothing  baa  been  paid;  and  that  tbe 
cily  oonncll  has  adopted  a  btidget  tor  the 
y^  In  wbieh  there  Is  no  pro^slon  for  pay- 
ment He  prays  for  Judgment  for  97,943.36, 
as  the  amount  due  prior  to  Jnly  1st.  and  for 
S588.S8^  per  montti  for  each  month  anbse- 
qnent  to  that  date  during  which  water  and 
light  may  be  furnished,  and  that  the  mayor 
and  council  be  directed  to  provide  therefor 
in  the  budget  of  1902.  and  to  levy  a  Bpe<dal 
tax  of  8%  mills  to  pay  the  same,  or  else  to 
pay  it  out  of  the  general  fund. 

The  def^idant  admits  that  contracts  were 
entered  Into  whereby  the  company  was  to 
fumlsb,  and  the  dty  to^  take,  water  and 
light  but  avers  that  it  was  therdn  provided 
that  paymrat  should  be  made  by  the  city 
from  the  proceeds  of  a  special  tax  ot  S% 
mills,  to  be  imposed  for  10  years,  and  that 
an  election  was  held  and  tbe  tax  imposed 
for  10  years,  and  during  that  period  collect- 
ed and  paid  to  the  company;  and  that  the 
defendant  has  thereby  exhausted  Its  power 
with  respect  to  such  tax.  and  the  company 
has  exhausted  its  rights  under  said  contracts, 
and  has  no  right  to  demand  payment  from 
any  other  fund,  said  contracts  being  abso- 
lutdy  null  with  reapect  to  the  period  (of  20 
years)  covered  by  them  in  excess  of  that 
for  which  said  special  tax  to  meet  their  re- 
quirements was  anthoilaed  and  levied. 

Defendant  further  alleges  that  tbe  company 
did  not  begin  to  furnish  water  and  light  un^ 
til  August  4,  1898,  and.  having  received  the 
tax  levied  during  10  years,  is  obliged,  under 
its  contracts,  to  continue  the  service  until 
August  4,  190S,  and  that  there  Is  to  be  de- 
ducted from  the  amount  otherwise  due  for 
that  period  the  sum  of  9839.86  for  failure  In 
said  service.  Tbe  prayer  Is  fliat  the  d«nand 
of  the  plaintifF  be  r^ected;  tlut  he  be  di- 
rected to  furnish  water  and  light  to  respond- 
ent in  compliance  with  the  contracts  refer- 
red to,  until  August  4,  1908;  and  that  said 
contracts  be  decreed  to  be  of  no  effect  after 
that  date. 

The  case  having  been  tried  upon  the  Is- 
sues as  thtis  made  up.  there  was  Judgment 
for  the  philntlff  in  the  sum  of  91.684.KI,  as 
the  balance  of  the  special  tax  collected  by 
the  dty  and  not  paid  ovet,  with^Tesarvatifn 
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Of  plaintiffs. rights  with  respect  to  any  fur- 
ther amounts  that  may  be  realized  from  the 
special  tax  on  the  delinquent  roll  for  1902, 
and  hlB  demands  were  otherwise  rejected. 
It  was  also  decreed  that  the  city  was  and  la 
eutltled  to  the  existing  light  service  until 
February  2,  and  to  the  water  service  until 
August  4, 1903,  without  further  payment  save 
as  provided  by  said  Judgment,  the  question 
of  the  validity  vel  mm  of  the  contracts  for 
the  balance  of  the  term  covered  by  them  be- 
.  tng  reserved.  From  this  Judgment  the  plain- 
tiff alone  has  appealed,  and  the  defendant 
asks  no  amendment 

The  facts  disclosed  by  the  record  are  as  fol- 
lows: 

Upon  February  22,  1S02,  the  Monroe  city 
conucll  ad<H)ted  Ordinance  No.  703,  entitled 
"An  ordinance  to  provide  for  a  system  of 
water  works  and  electric  lights,  both  arc  and 
incandescent,  in  and  for  the  city  of  Honroe^ 
Louisiana,"  whereby  W.  A..  Bright  and  F.  F. 
Gravely,  their  assodates  and  assigns,  were 
authorized  to  construct  the  system  referred 
to  In  the  title  in  the  streets,  alleys,  etc.,  of 
Monroe^  and  to  maintain  the  same  for  80 
years,  or  until  purchased  by  the  city.  The 
following  excerpts  from  the  different  sections 
of  this  ordinance  and  of  other  ordinances 
will  be  sufficient  for  present  purposes: 

"Sec.  8.  •  •  *  The  city  hereby  agrea 
to  rent,  for  the  term  of  this  ordinance,  70 
doable  discharge  fire  hydrants  at  an  annual 
rental  of  $40  each  and  25  arc  lights,  at  an 
annual  rental  of  $90,  each,  payable  semi-an- 
nually, in  cash;  said  fire  hydrants  and  arc 
lights  to  be  located  at  such  pcdnts  and  places 

as  may  be  designated  by  the  dly  conndl. 

•  •  « 

"Sec.  4.  To  provide  for  hydrants*  raital 
and  electric  lights,  as  specified  in  section  3 

*  *  *,  the  city  shall  levy  and  collect,  an- 
nually, a  special  tax  of  8%  mills,  or  as  much 
thereof  as  may  be  necessary,  to  be  known 
as  the  'Fire  Hydrant  and  Electric  Light  Tax,' 
said  tax  to  be  voted  at  a  spedal  election,  to 
be  ordered  by  the  council,  and  a  snfflclent 
amount,  so  collected  from  said  tax,  shall  be 
set  aside  for  paying  said  hydrants'  raital 
and  for  electric  lights,  and  sliaU  not  be 
used  or  appropriated  for  any  other  purpose 
whatsoever.  •   •  •» 

"Sec.  6.  The  water  worlu,  when  completed, 
shall  be  subjected  to  a  test,  which  ^11 
c<msf8t  *  *  *.  and,  upon  that  test  being 
made,  the  city  sliall  be  obligated  and  bound 
for  tbe  hydrants*  rental  as  provided  in  sec- 
tion 8,  etc.  •   •  • 

"Sec  7.  ^e  city  may  rent  additional  hy- 
drants for  the  unoipired  of  this  ordi- 
nance at  tbe  rate  of  ¥40  each,  per  annum* 
etc   •  •  • 

"Sec  8.  The  city  shall  have  the  r^t  to 
purchase  its  water  works  and  electrie  light 
plant  at  tbe  expiration  of  ten  years,  or  every 
five  years  thereaf^,  at  an  aptwalsed  valua- 
tion, etc   •  •  • 

"See.  9.  This  ordinance  shall  be  a  contract 


between  W.  A.  Bright  and  F.  P.  Gravel;, 
their  associates,  hetra,  or  assigns  and  tbe 
city  of  Monroe,  Louisiana,  provided,  said  W. 
A.  Bright  and  P.  P,  Gravdy  •  •  •  sbaU 
commence  work  within  three  months  from 
the  time  the  3^  mill  tax  has  been  voted  and 
promulgated  and  have  the  works  comirteted 
within  nine  numths  after  said  woifes  shall 
have  been  so  commenced." 

Section  10  provides  that  Bright  and  Grave- 
ly shall  give  bond  for  tbe  faithful  perform- 
ance of  their  obligations. 

Ordinance  711,  adopted  May  20,  1892,  In 
the  preamble  recites  the  enactment  of  Ordi- 
nance 703,  and  the  conditlonB  upon  which  It 
was  enacted.  It  further  recites  that  at  an 
election  held  May  2,  1892,  the  special  tax 
contemplated  by  that  ordinance  was  voted: 
that  the  result  was  duly  promulgated;  and 
that  Bright  and  Gravely  have  given  the 
bond  required;  and  it  declares  said  Ordi- 
nance 703  to  be  a  contract  binding  on  all 
parties. 

Ordinance  782,  adopted  Novembn  28,  1892, 
authorizes  certain  changes  in  the  spedflca- 
tions  for  the  estabUsbment  of  the  wa^ 
works  plant,  and  provides  that,  whenever 
the  mains  are  extended  as  contemplated  by 
section  8  of  Ordinance  703,  the  city  shall 
place  a  hydrant  for  each  400  feet  of  such 
extension,  and  pay  for  the  same  at  tbe  rate 
agreed  on  for  the  others. 

Ordinance  742,  adopted  March  9,  X888, 
extends  the  time  for  the  completlmi  of  the 
waterworks  to  August  1,  1893. 

Ordinance  746,  adopted  April  3,  18B8,  pur- 
ports to  be  a  contract  whereby  the  company 
agrees  to  furnish  10  arc  lights  in  addition 
to  those  then  in  use,  and  the  city  agrees  to 
pay  for  the  same  at  the  rate  of  $90  each 
per  annum,  beginning  January  1,  189^  and 
further  agrees  "to  use  said  extra  llgbts  for 
tbe  full  term  and  period  of  the  unexpired 
term  of  the  contract  for  lights,"  as  evidenced 
by  Ordinance  708. 

Ordinance  768,  adopted  August  4,  iSO&, 
recites  that  the  test  of  the  waterworks  plant 
has  been  made  and  has  proved  satisfactory, 
and  specifically  binds  tbe  city  to  pay  $40 
each  for  70  hydrants  from  "the  4th  day  of 
August,  1893  •  •  •  for  the  full  time 
published  In  said  Ordinance  No.  703." 

The  electric  light  service,  with  25  lights,  as 
originally  contracted  for,  began  February  2, 

1893,  and  the  10  additional  lights  called  for 
by  Ordinance  746  were  supplied  January  1, 

1894.  The  water  service,  with  the  70  hy- 
drants, as  called  for  by  Ordinances  703  and 
763,  began  August  4,  18^,  as  provided  In 
the  ordinance  last  mentioned.  It  is  not 
shown  that  tbe  city  contracted  for  any  other 
lights  or  hydrants  than  those  thus  mentioned. 

It  appears  from  the  evidence  that,  indnd- 
Ing  the  payments  made  after  the  Olins  of 
this  suit,  but  prior  to  July  1,  1902.  tbe  dty 
has  paid  to  the  company,  for  lights  koH  vra- 
ter.  a  total  of  $58,629.91,  whereas,  upon  fb» 
basis  of  tbe  contmcts  as  estabUsbed  by  tbe 
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record,  Ita  acconnt  should  be  debited  op  to 
Inly  1^  1802,  u  follows: 

28  lights,  tit  $90  eacb,  per  aoniiint 
from  Febniary  2,  1883,  to  Jnlj 
1,  1902,  9  yeara  and  5  montha 
(less  1  dar)  $21481  60 

10  lights,  at  sama  rate,  from  Janii- 
arr  1,  1804,  to  J0I7  1,  1902,  8 
yean  and  6  monUia   7,650  00 

927,831  60 

70  bTdniDts,  at  $40  each  per  an- 
num, from  Augnst  4.  1803,  to  July 
1,  1902,  8  years,  10  mouths  and 
26  days   24,935  35 

Total   $52,766  80 

And  the  account  would  appear  to  stand 
upon  July  1,  1902,  as  follows: 

Total  amount  paid  to  the  company 
as  per  contracts   $53,629  91 

Total  amonnt  earned  by  the  c«n- 
pany,  as  per  contracts   62,760  86 

Amount  overpaid  ......$      868  00 

Upon  the  other  band,  the  dty  treasurer 
testifies  that,  according  to  his  books,  the 
amount  due  to  the  company  is  aobject  to  de- 
ductions, for  failure  of  the  light  service, 
amounting,  in  the  aggregate,  to  $835.86, 
whilst  the  account  upon  which  the  com- 
pany sues,  and  which  its  bookkeeper  testl- 
flea  Is  correct  accordlDg  to  the  books  of  the 
company,  chafes  the  dty  with  42  lights 
in  1896  and  18&7,  with  40  tn  1898,  with  39 
in  1899.  1900,  and  1901.  and  with  76  hy- 
drants durii^  those  aoTeral  years. 

It  is  shown  that  the  E^ial  tax  of  3^ 
mills  referred  to  in  Ordluances  703  and  Til 
was  assessed  for  the  years  from  1892  to 
1001,  incluslTe,  and  that  the  whole  of  it,  so 
far  as  collected,  has  been  turned  over  to 
the  company,  with  tbe  uceptlon  of  the 
$1,684.05.  for  which  ptalntlS  has  obtained 
Judgmut  in  this  mlt 

Opinion. 

It  has  more  than  once  been  held  by  this 
conrt  that  contracts  such  as  that  here  sued 
on,  whereby  municipal  coriMratlons  onder- 
take  to  make  provision  in  advance  for  such 
prime  necessities  as  light  and  water,  and 
incur  obligations  therefor,  to  be  met  from 
time  to  time,  as  those  necesaitiea  are  fur- 
nished, from  current  revenues,  do  not  fall 
within  the  restrictive  operation  of  Rev.  8t 
1876,  f  2448,  which  prohibits  such  corpora- 
tions from  contracting  debts  without  provid- 
ing. In  the  ordinances  by  which  they  are 
contracted,  for  their  payment  Laycock  v. 
City  of  Baton  Rouge,  35  La.  Ann.  479;  State 
ex  reL  Marchand  et  al.  v.  New  Oiieans,  37 
La.  Ann.  21;  N.  O.  Gas  Light  Co.  T.  diy 
of  New  Orleans  et  aL,  42  La.  Ann.  189,  7 
South.  650;  Receiver  T.  City,  49  La.  Ann. 
838,  21  South.  870;  State  ex  rel.  Ferguson  v. 
Mayor,  49  La.  Ann.  1769,  22  South.  756;  Ice, 
Light  St  Water  Works  Co.  t.  City  of  liake 
Gbarlea,  106  La.  67,  30  Sonth.  2S9. 

The  charter  of  tbe  city  of  Monroe  has  not 
tkMa  offered  In  eTldenc^  nor  has  It  been  re* 


ferred  to  hy  the  cmaatA  upon  either  Mb, 
but,  so  far  as  we  are  advised,  there  Is  no 
special  statutory  limitation  upon  the  poww 
of  that  munidpalitj  with  respect  to  the  mak- 
ing of  contracts  for  light  and  water,  and  no 
reason  suggests  itself  why,  as  a  matter  of 
corporate  authority,  the  contracts  here  sued 
on  would  not  have  been  equally  valid  If  the 
provision  for  the  special  tax  had  been  omit- 
ted. It  Is,  howerer,  manifest  that  that  pro- 
vision was  inserted  In  the  interest  of  the 
contracting  company,  and  It  is  equally  mani- 
fest that  it  was  never  intended  that  the  ab- 
solute obligation  assumed  by  tbe  dty  to  pa7 
a  specified  amount,  each,  for  a  specified  num- 
ber of  lights  and  hydrants,  during  a  specified 
time,  should  be  considered  as  discharged  by 
the  turning  over  to  the  contractor  of  the 
proceeds  of  a  tax,  nucertaln  in  amount,  and 
to  be  levied  durtng  about  one-thh^  of  the 
period  for  which  the  contracts  are  to  rtm. 
It  seems  not  unlikely  that  it  was  within  the 
contemplation  of  the  parties  tbat  the  dty, 
at  the  expiration  of  10  years,  would  avail 
Itself  of  the  option,  accorded  by  the  con- 
tracts,  to  purchase  the  plant  which  the  com- 
pany was  to  establish,  and,  in  view  of  that 
contingency,  that  the  company  was  satisfied 
to  have  the  iwyments  to  become  due  it  se- 
cured during  that  period  of  time  by  the 
spedal  tex.  That  it  failed  to  require  se- 
curity for  the  remaindw  of  the  term  during 
which  its  contracts  run  may  have  been  Im- 
provident, but  the  obligation  of  the  dty  to 
take  and  to  pay  for  lights  and  hydrants  ac- 
cording to  those  contracts  la  not  discharged 
merely  because  Its  fulfillment  Is  not  secured. 

In  fact,  by  referring  to  the  langoage  of  sec- 
tion 4  of  Ordinance  708,  It  will  be  seen  that 
the  city  agrees  to  levy  and  collect  tbe  special 
tax,  "or  as  much  thereof  as  may  be  neces- 
sary," in  order  to  enable  It  to  pay  for  the 
lights  and  hydrants  specified  in  section  8  of 
the  ordinance,  and  yet  we  find  that  by  Or- 
dinance 746  it  contracts  for  10  additional 
lights,  which  it  agrees  to  use  and  pay  for 
during  the  unexpired  term  of  the  contract, 
and  as  to  which  the  contractor  was  never  se- 
cured by  the  special  tax  or  otherwise.  It  is 
evident,  also,  from  tbe  language  quoted,  and 
from  other  language  used  in  the  different 
ordinances  relating  to  the  subject,  that  the 
dty  was  under  no  obligation  to  turn  over  to 
the  company  any  more  of  the  tax  collected 
than  was  necessary  to  pay  for  the  lights  and 
hydrants  furnished  according  to  the  contracts 
and  at  the  contract  price,  so  that  the  tax 
may  be  regarded  merely  as  security  to  the 
company,  and  as  a  resource  to  the  dty,  which 
affected  the  contracte  between  them  in  so 
far  as  It  was  available  or  necessary  for  their 
purposes,  and  no  farther.  During  the  life  of 
the  tax,  the  company  bad  the.  right  to  re- 
quire that  it  should  be  used  to  the  extent 
necessary  to  make  the  city's  semiannual  pay- 
ment for  lights  and  hydrants  as  provided  by 
ita  contracts,  and  the  dty  was  obliged  to 
use  it  In  that  way.   But  since  the^period 
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for  which  It  was  voted  has  expired  (sare  as 
to  such  baluoce  as  ma;  be  on  hand,  or  as 
may  be  collected  from  delinquents),  the  city 
and  the  company  are  relegated  to  some  other 
source  from  which  to  make  and  to  receire 
such  payments. 

There  Is  a  suggestion  on  behalf  of  the 
plaintiff  to  the  effect  that  the  levy  of  the 
tax  for  the  year  1892  was  premature,  that 
It  was  first  properly  levied  for  the  year  1893, 
and  hence  that,  in  order  to  have  completed 
the  10  years  for  which  it  was  voted.  It  should 
have  been  levied  for  1902.  We  are  nnable 
to  concur  In  this  view.  The  tax  was  voted 
for  10  years,  and  has  been  collected  for  10 
years,  1.  e.,  for  the  years  from  1892  to  1901, 
Inclusive,  and  the  company  has  received  all 
that  has  been  collected,  save  the  amount 
for  which  Its  receiver  bas  obtained  Judgment 
in  the  disti'Ict  court.  It  Is  therefore  In  no 
position  to  object  to  the  levy  for  any  par- 
ticular year  as  premature  or  irregular. 

Our  learned  Brother  of  the  district  court 
has  proceeded  upon  the  theory,  as  we  under^ 
stand  his  Judgment,  that  the  plaintifTs  right 
of  recovery  for  light  and  water  furnished 
during  the  10  years  from  the  respectlTe  dates 
at  which  the  electric  light  and  water  plants 
were  put  in  operation  Is  dependent  upon  and 
measured  by  the  amount  collected  as  the 
proceeds  of  the  spedal  tax,  and  he  lias  given 
Judgment,  ae  we  have  seen,  In  favor  of  the 
plaintlfF,  for  91,684.95,  as  the  balance  of  said 
tax,  collected  by  the  city  and  not  paid  to 
the  company,  decreeing,  at  the  same  time, 
that  the  plaintiff  should  furnish  light  and 
water  without  further  compensation  (other 
than  from  so  much  of  the  special  tax  as  may 
hereafter  be  collected  from  delinquents)  until 
February  2  and  August  4.  190S,  respectively. 

Holding,  as  we  do,  that  the  city  is  bound 
to  pay  for  the  lights  and  hydrante  furnished 
according  to  the  terms  of  the  contracts  sued 
on,  and  that  the  special  tax  merely  afforded, 
and  affords.  In  part,  the  means  to  that  end, 
it  follows  that  our  Judgment  must  rest  upon 
a  different  basis.  The  franchises  conferred 
upon  the  company  by  the  city  run  for  30 
years  from  February  22,  1892  (the  date  of 
the  adoption  of  Ordinance  703),  and  the  city's 
contracts  for  lights  and  hydrants,  beginning 
somewhat  later,  expire  only  with  those 
franchises,  and  are  not  affected  by  the  ex- 
piration of  the  period  for  which  the  special 
tax  was  voted.  Nor  is  the  right  of  the  plain- 
tiff to  recover  for  light  or  water  furnished, 
or  to  be  furnished,  dependent  upon  the 
amount  which  the  city  may  have  collected, 
or  may  hereafter  realize,  from  the  special 
tax.  .  Considering  the  purpose  for  which  it 
was  voted,  that  tax  ought  to  be  applied  ex- 
clusively to  the  contracts  sued  on,  but,  to 
the  extent  that  it  Is  inadequate  for  that  pur- 
pose, the  city's  obligations  under  those  con- 
tracts must  be  met  In  some  other  way. 

There  is  no  satisfactory  evidence  in  the 
record  before  us  that  the  company  has  sup- 


plied any  more  lights  or  hydrants  than  are 
called  for  by  the  ordinances  to  which  we 
have  referred,  or  that  the  city  Is  entitied  to 
the  deductions  claimed  by  It  for  failure  of 
service.  Taking  the  record  as  we  find  It, 
It  appears  that  the  company  is  under  contract 
to  furnish  the  city  with  3S  arc  lights  at  $90 
per  annum  each,  and  with  70  hydrants  at 
$40  per  annum  each,  and  that  the  total 
amount  to  which  it  becomes  entitied  upon 
the  rendition  of  the  service  is  95,050  per  an- 
num, or  $2,976  semiannually.  It  also  ap- 
pears that  upon  July  1,  1902,  it  was  overpaid 
by  $863.06,  for  which  amount,  as  also  for 
the  amount  of  the  Judgment  rendered  by 
the  district  court  (when  paid),  the  city  will 
be  entitled  to  be  credited  upon  the  plaintiff's 
account  against  it  for  lights  and  hydrants 
furnished  since  the  date  last  above  men- 
tioned. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Jud^ent  appealed  from  be  an- 
nulled, avoided,  and  reversed.  In  bo  far  aa 
It  holds  the  defendant  entitled  to  receive 
from  the  Monroe  Waterworks  &  Light  Com- 
pany existing  light  service  until  February  2, 
1903,  and  existing  hydrant  and  water  serv- 
ice until  August  4,  1903,  without  any  further 
payment  therefor  except  the  amount  award- 
ed by  said  Judgment,  and  In  so  far  as  the 
nullity  of  the  contracts  sued  on  Is  reserved; 
and  It  Is  now  adjudged  and  decreed  that  the 
said  contracts  be  held  to  be  valid  and  buIh 
sisting  obligations  for  the  full  terms  specified 
therein,  to  wit,  until  the  expiration  of  the 
period  for  which,  under  Ordinance  703,  the 
company  of  which  the  plaintiff  is  ntxtver 
holds  the  franchise  to  use  the  streets  and 
alleys  of  the  dty  of  Monroe  for  the  purposes 
of  Its  light  and  water  plants. 

It  is  further  adjudged  and  decreed  that 
said  Judgment  be  afltrmed  in  so  far  as  it 
awards  the  plaintiff  the  sum  of  $1,684.05^ 
and  that  it  be  annulled  In  so  far  as  It  allows 
Interest  thereon  from  May  1. 1901,  and  In  so 
far  as  It  rejects  the  balance  of  plalntUTs 
demands  against  the  dty.  And  it  is  further 
adjudged  and  decreed  that  the  plaintiff's  ac- 
count for  light  and  water  furnished  to  tbe 
defendant  since  July  1,  1902,  be  credited 
with  the  snm  of  $863.06,  as  an  amount  over- 
paid-up  to  that  date;  that  the  sum  of  $1,- 
684.96,  for  which  he  now  obtains  Judgment 
be  credited,  when  paid,  upon  the  same  ac- 
count; and  that  tbe  right  be  resn-ved  to  tiie 
plaintiff  to  recover  whatever  balances  may 
be  or  may  become  due  on  said  account  In 
accordance  with  the  terms  of  the  contracts 
here  sued  on,  with  interest  on  such  balance* 
from  the  dates  at  whidi  they  have  fallen  or 
may  fall  due. 

It  Is  further  adjudged  and  decreed  that, 
with  respect  to  the  compensation  claimed  by 
the  plaintiff  for  lights  in  excess  of  the  35 
arc  lights  and  hydrants  in  excess  of  the  70 
hydrants  here  shown  to  have  been  contracted 
for  and  tnmlshed.  and  with  respect  to  tbe 
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dednctlons  claimed  by  the  city  for  failure 
In  Ugbt  service,  the  rights  of  the  parties  be 
reserved.  It  1b  further  adjudged  and  decreed 
that  tbe  defendant  pay  all  costs. 


(IM  Alft.  440) 

J.  P.  O'CONNOR  ft  OO.  T.  LEVTSTBIN.* 
(Supreme  Court  of  Alabama.  Feb.  28,  1908.) 

GARNISHMENT— DISCHARGE  OF  GARNISHEE— 
PLAINTIFF'S  APPDALr-aARNISHEB-8  FAI]> 
URB  TO  APPEAR— FINAL  JUDGMENT— PRO- 
PRIETT. 

1.  Under  Code  1896,  8  2195,  proTiding  that,  If 
n  garnishee  fails  to  appear  and  answer,  a  con* 
ditioaal  judgment  must  be  rendered  against  him, 
to  be  made  abaolate  unless  he  appears  within 
the  first  three  days  of  the  next  term,  it  is  error,  [ 
on  appeal  by  a  plaintiff  from  a  justice's  judg- 
ment dischar^Qg  a  garnishee,  to  render  final 
judgment  asainst  the  garnishee  for  failure  to 
answer  orally  in  the  appellate  court;  the  proper 
Judgment,  U  any,  being  one  nisi. 

Appeal  from  City  Oourt  ot  Montgomery;  A. 
D.  i^yre,  Judge. 

Action  by  I.  Lerysteln  against  J.  F.  Jones, 
in  which  J.  P.  O'Connor  &  Co.  were  served 
as  garnishees.  From  a  Jostlce's  judgment 
discharging  the  garnishees,  plaintiff  appealed 
to  the  city  court;  and  from  the  judgment  of 
that  court  In  favor  of  plaintiff,  the  garnishees 
appeal,    iteversed.  , 

The  proceedings  in  the  present  case  were 
had  upon  the  contest  of  a  claim  of  exemp- 
tions Interposed  by  the  complainant,  which 
omtest  was  instituted  In  a  Justice  of  the 
peace  court.  From  a  Judgment  in  said  court 
an  appeal  was  taken  to  the  dty  court.  The 
Judgment  entry  in  the  city  court,  after  set- 
ting out  that  a  judgment  had  been  recovered 
by  the  plaintiff  against  the  defendant,  then 
proceeds  as  follows:  "Now,  upon  motion  of 
the  plaintiff,  the  garnishee  falling  to  answer 
orally  in  the  presence  of  this  court,  and  it 
appearing  to  the  court  that  notice  was  duly 
served  upon  tbe  said  garnishee  In  the  court 
below  that  the  plaintiff  wonld  require  the 
garnishee  to  answer  orally  In  tbe  presence  of 
this  court,  and  after  consideration,  It  Is  con- 
sidered and  ordered  by  the  court,  and  It  Is 
the  Judgment  of  the  court,  that  judgment  be, 
and  the  same  is  hereby,  rendered  for  the 
plalntUt  and  against  the  garnishee  for  tiie 
sum  of  seventy  and  "Aoo  970.11)  dollars," 
etc. 

W.  T.  Sdbels  and  D.  W.  Troy,  for  appel- 
lants.  ThoB.  W.  Martin,  for  appellee. 

TTSON.  J.  This  cause  originated  In  a 
Justice  court.  It  appears  that  the  plaintiff, 
having  recovered  a  Judgment  against  Jones 
for  f5S.%.  and  $5.60  costs,  caused  a  writ  of 
garnlsbment  to  Issue  and  be  served  upon  J. 
P.  .O'Connor  &  Co.  Jones  Interposed  bis 
claim  of  exemption  to  tbe  money,  which,  up- 
on a  contest  was  held  by  tbe  Justice  to  be 
Invalid.  Thereupon  Jones  filed  another  claim 
of  exemption,  which  the  plaintiff  moved  to 
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strike,  and  also  moved  for  judgment  against 
the  garnishees  notwithstanding  tbe  claim  of 
exemptions.  It  will  here  be  noted  that  tbe 
record  showv  that  the  garnishees  bad  an- 
swered tbe  writ  of  garnishment  before  these 
motions  were  heard.  Tbe  justice  overmled 
both  motions,  held  the  claim  of  exemptions 
valid,  and  discharged  the  garnishees.  There- 
upon the  plaintiff  appealed  to  tbe  city  court. 
It  win  thus  be  seen  that  one  of  the  issues 
to  be  tried  and  determined  by  the  city  court 
vras  the  validity  vel  non  of  the  claim  of  ex- 
emptions. It  Is  oitlrely  clear  that,  unless  tbe 
levy  made  by  the  service  of  tbe  writ  of  garn- 
ishmcDt  was  upon  property  that  could  be 
subjected  to  the  plnlntUTs  debt,  no  judg- 
ment could  be  rendered  In  his  favor  against 
the  garnishees.  No  matter  what  tbe  an- 
swer of  the  garnishees  was,  tbe  claim  of  ex- 
emptions was  a  barrier  In  the  way  of  the 
plaintiff  which  prevented  his  obtaining  a 
Judgment  against  tbe  garnishees  until  it  was 
disposed  of.  And  in  the  matter  of  its  dis- 
position the  plaintiff  was  tbe  actor,  and,  un- 
til It  was  gotten  rid  of  by  some  ruling  of  tbe 
court,  we  know  of  no  way  by  which  a  Ju^- 
ment  could  be  rendered  against  tbe  gar* 
nishees.  The  Judgment  rendered  by  tbe  city 
court  shows  no  dlspoaitloQ  of  the  claim  of 
exemption,  and  therefore  no  right  by  the 
plaintiff  to  recover  against  the  garnishees. 
The  principle  we  have  declared  la  analogous 
to  tbe  one  allowed  to  control  In  the  follow- 
ing cases,  to  wit:  Lehman,  Dnrr  &  Oo.  v. 
Hodmon,  79  Ala.  5S2;  Okmt  v.  Tbe  Decatur 
Bank.  &  AU.  24fi;  McCoy  v.  Harrell,  40  Ala. 
282;  11  Ency.  PL  &  Pr.  865.  and  cases  cited 
in  note  6. 

The  other  members  of  the  court,  without 
committing  themselves  to  tbe  proposition 
above,  entertain  the  opinion  that  the  court 
eired  in  rendering  final  Judgment  against 
the  garnishees  for  the  want  of  an  answer. 
Under  the  statute,  if  the  plaintiff  was  en- 
titled to  any  judgment  against  the  gamlsheeB, 
it  was  only  a  judgment  nlsL  Section  2195, 
Code  1896. 

Tbe  cases  of  Case  v,  Moore,  21  Ala.  708, 
and  Lehman,  Durr  &  Oo.  v.  Hudmon,  86  Ala. 
18S,  4  South.  741,  relied  upon  by  appellee's 
counsel  as  sustaining  a  contrary  view,  have 
no  application  here.  In  those  cases  tbe 
Judgment  was  against  the  garnishee  In  the 
justice  court,  and  tbe  .appeal  was  by  him  to 
tbB  drcnlt  court. 

Beversed  and  remanded. 


(Ue  Ala.  468) 

PBOPIiirB  BATINOS  BANK  ft  TRUST  CO. 

V.  KEITH. 
(Supreme  Court  of  Alabama.  Feb.  28,  1908.) 

BANKS-BANKING— CHECKS— SIGNATURE 
—BVIDBNCE— VERDICT— REVIEW. 

1.  Where  the  bill  of  exceptions  contained  in  a 
transcript  was  signed  at  a  subsequent  term  to 
that  at  which  the  trial  was  had,  and  at  the 
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term  at  which  the  motion  for  a  new  trial  was 
held  and  acted  on,  It  was  available  only  tor  the 
purp(»e  of  reviewing  the  decision  ou  the  mo- 
tion for  a  new  triaL 

2.  Plaintiff,  who  was  a  depositor  of  defend- 
ant bank,  denied  aigning  a  certain  check  and 
obtaining  the  money  thereon,  for  the  reason 
tliat  the  check  was  signed  with  her  initiala,  con- 
trary to  her  custom;  and  an  expert  witness 
stated  that.  In  his  opinion,  the  check  was  not 
signed  by  the  same  person  who  wrote  plain- 
tiff's signature  for  comparison,  admitted  to  be 
genuine.  The  bank's  cashier  and  one  of  its 
employes,  who  were  both  acquainted  with  plain- 
tiff, testified  that  they  saw  her  sign  the  check 
and  get  the  money,  and  that  plaintiff  had  pre- 
vioudy  si^ed  checks,  in  her  dealings  with  other 
banks,  uiiilig  her  initials  only.  Other  experts 
testified  that  the  signature  was  genuine.  Held, 
that  a  verdict  finding  that  plaintiff  did  not  sign 
the  check  was  contrary  to  the  weight  of  evi- 
dence. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Colemau,  Judge. 

Action  by  Mary  D,  Keith  against  the  Peo- 
ple's Savings  Bank  &  Trust  Company.  From 
a  Judgment  overruling  defendant's  motloD 
for  a  new  trial.  It  appeals.  Reversed. 

Walker,  Tillman,  Campbell  &  Walker,  for 
nppellant.  Banks  &  Selhelmor,  for  appellee. 

DOWDEILL,  J.  This  was  an  action  brought 
by  the  appellee  against  the  appellant  bank 
for  $217.52,  which  appellee  claimed  to  have 
on  deposit  In  isald  bank,  and  which  It  (the 
bank)  refused  to  pay  to  her  on  demand.  The 
pleas  were  the  general  issue  and  payment 
On  the  trial  the  Jury  rendered  a  verdict  la 
In  favor  of  the  plaintiff.  The  defendant 
moved  the  court  to  set  aside  the  verdict,  and 
that  It  be  granted  a  new  trial,  on  several 
grounds,  among  which  was  that  the  verdict 
was  contrary  to  the  weight  of  the  evidence. 
This  motion  was  denied,  and  this  constitntes 
the  only  question  presented  by  the  record 
for  COT  consideration.  There  are  other  as- 
signments of  error,  bnt  they  relate  to  rallngs 
of  the  court  on  tlie  admission  and  rejection 
of  evidence  on  the  trial,  and  these  cannot  be 
considered,  since  no  bill  of  exceptions  was 
taken  and  signed  at  the  term  of  the  court  at 
which  the  trial  was  had.  The  bill  of  excep- 
tions contained  In  the  transcript  was  signed 
at  a  subsequent  term  of  the  court  to  that 
at  which  the  trial  was  had,  and  in  the  term 
at  which  the  motion  for  a  new  trial  was 
heard  and  acted  on.  It  may  therefore  be 
looked  to  for  the  purpose  of  reviewing  the  ac- 
tion of  the  court  on  the  motion  for  a  new 
trial,  and  only  for  that  purpose.  In  Cobb 
v.  Malone  &  CoUIns,  92  Ala.  630,  9  South. 
738,  this  court  laid  down  the  following  rule, 
which  has  ever  since  been  followed,  in  re- 
viewing the  action  of  the  trial  court  In  re* 
fusing  to  grant  a  new  trial  on  the  ground  of 
the  Insufficiency  of  the  evidence,  or  that  the 
verdict  Is  contrary  to  the  evidence:  "The 
'Icclsion  of  the  lower  court  will  not  be  re- 
versed, unless,  after  allowing  all  reasonable 
presumptions  of  Its  correctness,  the  prejion- 
derance  of  the  evidence  against  the  verdict 
la  w  decided  as  to  clearly  oonvince  the  conrt  [ 


that  It  Is  wrong  and  unjust**  The  contention 
In  the  case  was  over  the  genuineness  of  the 
check  of  Marv^  6,  1S88,  for  $217.52.  the 
amount  of  balance  claimed  by  the  plaintiff. 
The  appellee  (plaintiff),  testifying  In  her  own 
behalf,  denied  signing  the  check  and  getting 
the  money.  In  this  respect  no  other  witness 
was  introduced  by  her.  John  D.  EJllott, 
cashier  of  the  defendant  bank,  and  W.  T. 
Latham,  one  of  its  employes,  were  Introduced 
as  wituesses  for  the  defendant,  and  both 
t^tlfled  in  a  most  positive  manner  to  having 
seen  the  plaintiff  sign  the  check  and  get  the 
money.  She  was  a  depositor  with  the  bank, 
and  made  frequent  visits  to  it,  and  these 
wituesses  knew  her  well.  They  related  the 
circumfitances  of  her  visit  when  she  signed 
the  check  and  got  the  money.  Expert  testi- 
mony was  offered  by  both  sides  as  to  the 
genuineness  of  the  signature.  Two  of  the 
expert  witnesses  sworn  on  behalf  of  the  de- 
fendant testified  to  their  familiarity  with  the 
handwriting  of  the  plaintiff,  afid  they  each 
swore  that  the  signature  to  the  check  was  In 
the  handwriting  of  the  plaintiff.  Three  other 
expert  witnesses,  after  comparing  the  dip 
puted  signature  with  one  admitted  to  be 
genuine,  gave  It  as  their  opinion  that  the  dis- 
puted slgnatin^  was  in  the  handwriting  of 
tbe  plaintiff.  Two  expert  witnesses  testified 
for  the  plaintiff,  bat  neither  of  them  were 
familiar  with  the  plaintiff's  handwriting. 
They  both  testified  by  comparison  of  writ- 
ings. One  of  these  witnesses  expressed  It  as 
his  opinion  that  the  disputed  check  was  not 
signed  by  the  same  person  who  wrote  the 
siguature  admitted  to  be  genuine.  The  other 
witness  swore  that  there  was  a  difference  be- 
tween the  genuine  signature  and  that  signed 
to  the  disputed  check,  but  that  he  would  not 
say  that  they  were  not  both  signed  by  the 
same  person.  The  plaintiff  swore  that  she 
never  signed  a  check  with  her  initials,  but 
always  signed  with  her  full  name,  using  only 
her  middle  Initial.  Her  name  was  Mary  D. 
Keith,  and  the  check  in  question  was  signed 
"M.  D.  Keith."  This  waa  given  as  a  reason 
why  she  knew  that  she  did  not  sign  the 
check.  Tbe  defendant  introduced  eridence 
showing  that  she  had  signed  checks  to  other 
banks  with  which  she  did  business,  some- 
times with  her  full  name,  and  sometimes 
with  only  her  Initials.  A  check  was  pro- 
duced in  evidence,  signed  by  her  with  only 
her  Initials,  on  the  Stelner  Bank,  and  was 
not  denied. 

The  pre[>onderance  of  the  evidence— end 
there  Is  nothing  in  the  remaining  evidence, 
which  we  have  carefully  considered,  to  ef- 
fect Its  weight— is  so  decidedly  contrary  to 
the  verdict  as  to  clearly  convince  us  that  It 
Is  wrong  and  unjust  Our  conclusion  does 
not  Impute  to  the  plaintiff  dishonesty  In  lier 
testimony,  since  It  is  reconcilable  with  hon- 
esty, in  her  failure  to  remember  that  she 
signed  the  check  and  got  the  money.  Her 
recollection  was  undoubtedly  at  faolt  as  to 
her  never  having  signed  a.cbpi^  with  only 
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her  Initials.  The  testimony  of  the  other  wit- 
nessea,  equally  repatable,  la  a  posltiTe  state* 
ment  of  recollection  of  facts  that  transpired, 
and  which  they  witnessed.  Their  statements 
most  be  true  or  false,  and,  If  untrue,  cannot 
be  reconciled  upon  the  theory  of  a  want  of 
recollection.  We  think  that  Justice  req aires 
that  the  r^ht  to  have  another  Jury  pass  on 
the  caso  should  l>e  given  the  defendant. 

The  Judgment  denying  the  motion  for  a 
new  trial  will  be  reversed,  and  a  Judgment 
granting  the  motion  will  be  beie  rendered, 
and  the  cause  remanded. 


(136  Ala.  Wn 

OENTBAL  OP  GEORGIA  RT.  CO.  t.  PAR- 
TRIDGE.* 

(Supreme  Court  of  Alabama.  Feb.  12,  1903.) 

RAIXJUUDB-INJUBIM  AT  CKOSSINOft-wrtl,. 
FUL  IMJCIUBS-aVIDENCB  — CONTRIBUTORY 
NSQUQENCB-KNOWLEDOE  OF  ENOINBBR. 

1.  Where  defendant's  railroad  train  ran  over  a 
street  crossing  at  wtuch  plaintiff  was  injnred 
at  a  rata  of  speed  exceeding  tlie  statutory  limit 
fixed  by  a  city  ordinance,  without  any  signal, 
and  there  were  circamstances  authorislDg  the 
jorj  to  find  that  the  engineer  saw  or  might 
have  seen  plaintiff  and  prevented  the  injury, 
such  facts  were  snfflcient  to  Justify  a  recovery 
for  an  alleged  willful  injury. 

2.  Where  there  was  evidence  that  plaintiff's 
injury  at  a  railroad  crossing  was  the  result  of 
wantonness  on  the  part  of  the  railroad  com- 
pany's employes,  plaintiff's  contributory  negli- 
gence was  no  defense. 

8.  Where,  In  an  action  for  injuries  at  a  rail- 
road crossing,  it  was  claimed  that  the  injury 
was  willful^  inflicted,  the  fact  tiiat  it  was 
not  shown  that  defendant's  engineer  in  charge 
of  the  train  which  struck  plaintiff  had  knowl- 
edge of  tiie  Gonditioiu  at  the  crossing  did  not 
preclode  a  recover?,  since  it  would  be  presumed 
that  the  railroad  company  informed  the  engineer 
of  an  the  perils  and  dangers  incident  to  the 
operatlra  ox  tbe  train. 

Appeal  from  City  Court  of  BlimlDgham; 
W.  W.  WllkenHUi,  Jnc^. 

Action  by  S^ncis  M.  Partridge  against  the 
Central  of  Georgia  Railway  Company.  From 
a  judgment  in  favor  of  plaintiff^  defendant 
nppeals.  Affirmed. 

The  complaint  contained  six  counts.  The. 
court  gave  the  graeral  affirmative  charge  in 
favor  of  the  defendant  as  to  the  first  five 
counts.  The  sixth  count,  after  averring  that 
the  injury  complained  of  was  sustained  by 
plaintiff  while  ho  was  trying  to  cross  the 
defendant's  railroad  track  at  a  public  cross- 
ing In  the  town  of  Avondale,  and  the  Injuries 
sustained,  then  continues  as  follows:  "Plain- 
tiff further  alleges  that  defendant  wantonly 
or  Intentionally  caused  plaintiff  to  suffer  said 
injuries  and  damage  in  the  manner  follow- 
ing, viz.:  Defendant's  servant  or  agent  In 
charge  or  control  of  said  engine  wantonly  or 
intentionally  caused  or  allowed  said  engine  to 
strike  or  run  upon  plaintiff  as  aforesaid.  All- 
to  plaintitTs  damage  twenty  thousand  dol- 
Utrs,  wherefore  be  sues." 

•Rebearlng  denied  Jnlr  I.  IMO. 
f  1.  See  Hesllience.   vol.   S7,   Cent.  Dig.   I  8B; 
Sollroate.  vol.  iX,  Cent.  Dig.  g  lOflB.  . 


The  defendant  pleaded  the  general  Issue 
and  several  special  pleas  setting  up  the  con- 
tributory negligence  of  the  plaintiff.  The 
court  sustained  the  plaintifTs  deminr^  to 
the  special  pleas,  in  so  far  as  they  sought 
to  answer  the  sixth  count  of  the  complaint. 

The  injury  to  the  plalntUC  was  inflicted  on 
Saturday,  January  5,  1901,  about  8  o'clock  at 
night,  by  a  passenger  train  on  defendant's 
road,  running  from  the  eai^t,  on  which  side 
is  Woodlawn,  to  the  west,  to  Birmingham.  It 
occurred  in  the  town  of  Avondal^  shown  to 
have  a  population  of  from  1,600  to  8,000  peo- 
ple as  differently  estimated  by  witnesses,  and 
at  a  point  on  the  west  margin  of  Spring 
street,  which  runs  east  and  west,  where  It 
crosses  the  railroad  track.  This  street,  as 
■bowu,  is  80  feet  wide,  is  the  principal  buel* 
nees  street  of  the  town,  and  more  frequented 
than  any  other  street  It  was  used  at  the 
time,  as  shown,,  by  toot  passengers,  men, 
WMoen  and  children,  of  all  sorts  and  sizes, 
people 'on  horseback.  In  bu^es  and  car- 
riages,  and  by  people  from  Birmingham. 
Woodlawn  and  surrounding  country,  and 
more  used  on  Saturday  night,  than  any  other 
night  of  the  week.  There  was  no  conflict 
in  the  evidence  showing  the  great  frequency 
with  which  the  street  was  used. 

Tlie  speed  at  which  the  train  was  run- 
ning was  variously  stated.  One  witness  put 
it  at  not  less  than  26  miles  an  hour,  and  oth- 
ers that  it  was  running  very  fast  The  plain- 
tiff teetlfled.  that  it  was  going  from  30  to  40 
miles  an  hour.  A  witness  for  defendant,  R. 
G.  Burris,  stated  that  he  would  Judge  it  was 
running  10  miles,  though  he  stated  on  the 
cross,  that  be  was  paying  no  special  atten- 
tion to  It— whether  it  was  numlng  10  or  100 
miles,  and  that  it  ml^t  have  been  running 
6  or  80  miles  an  hour. 

The  evidence  tends  to  show  without  con- 
flict, that  no  bell  was  rung,  and  no  whistle 
blown,  and  it  was  not  shown,  even.  If  that 
were  important  that  the  engine  was  provid- 
ed vrltb  a  headlight 

It  was  shown  also,  that  a  freight  train, 
maldng  much  noise,  liad  Just  passed  the 
crossing,  whether  coming  from  the  east  or 
west,  is  not  positively  shown,  some  witnesses 
stating  from  the  one  and  others  from  the 
other  direction.  The  moving  of  this  train 
obstructed  the  crossing  for  the  time,  and 
plaintiff  is  shown  to  have  delayed  going  on 
the  main  line  until  it  liad  gotten  out  of  the 
way.  There  was  a  side  track,  making  off 
from  the  main  track  on  the  east  which  com- 
menced about  882%  feet  from  the  west  mar- 
gin of  Spring  street  where  plaintiff  was  In- 
jured. It  was  further  shown,  that  on  the 
occasiou,  plaintiff  walked  from  the  north 
^de  of  defendanlfs  track,  across  the  side 
trat*.  which  was  from  16  to  20  feet  from 
tbe  main  line.  He  testified,  and  there' Is  no 
conflicting  evidence  as  to  this,  that  the  night 
was  dark,  and  when  he  passed  over  the  spur 
txack,  he  stopped  and  loo^  vp  and  down 
the  paasoiger  tnck,  and  listened  and^dld  not . 
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hear  or  see  any  train  approacblng;  that  after 
Btopplng  near  the  main  line,  and  looking  and 
llsteDlng,  he  stepped  over  the  first  rail  of 
the  main  line,  when  for  the  first  time  he  dis- 
covered the  train  about  five  yards  from  him 
running  very  fast;  that  he  did  not  know 
tliere  was  a  train  approaching,— there  was 
none  that  he  saw;  that  he  was  hit  by  It  and 
knocked  and  rolled  about  two  car  lengths. 

Kelly,  a  witness  for  defendant,  testified 
he  was  a  cirll  engineer  and  made  measure- 
ments at  the  point  of  the  accident;  that  the 
rails  of  the  side  and  main  tracks  were  about 
20  feet  apart;  that  the  main  track  at  that 
point  Is  straight,  looking  east,  as  far  as  he 
could  see,  at  least  a  half  mile;  that  after 
getting  In  10  feet  of  the  main  Hue,  if  there 
was  anything  In  tlie  way  like  cars  on  the 
side  track,  you  could  see  back,  east,  to  the 
switch  stand,  382%  feet  from  where  a  person 
would  be  standing  at  the  crossing;  that 
when  getting  within  8  feet  of  the  main  line, 
one  could  see,  east,  towards  Woodlawn,  as 
far  as  he  could  see  the  trade— at  least  half 
a  mile. 

There  was  no  testimony  aa  to  whether  the 
engineer  in  ctiarge  of  the  engine  had  ever 
been  over  that  croaalng  before,  or  knew  any- 
thing of  Its  use  by  the  public,  or  knew  any- 
thing of  the  size  of  Arondale,  or  the  nnmber 
of  people  who  crossed  there. 

An  ordinance  of  the  town  of  Avondale  was 
introduced  by  plaintiff  which  forbade,  un- 
der penalty,  the  running  of  any  train  within 
the  limits  of  the  town  at  a  greater  rate  of 
speed  than  five  miles  an  hour. 

The  defendant  requested  the  court  to  give 
to  the  jury  the  following  written  charges  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  tbem  as  asked;  "(1)  If  yon  be- 
lieTC  the  evidence  you  will  find  a  verdict  for 
the  defendant"  "(7)  I  charge  you  that  if 
you  believe  the  evidence  you  cannot  find  for 
the  plalntiSt  on  the  sixth  count  of  the  com- 
plaint. (8)  I  charge  you  that  If  you  bellere 
the  evidence  the  plaintiff  cannot  recover  for 
the  willful  or  wanton  misconduct  of  defend- 
ant's servants.  (0)  If  the  Jury  believe  all 
the  evidence  they  will  find  that  the  engineer 
was  not  guilty  of  any  willful  or  wanton 
negligence."  "(16)  I  charge  you  that  al- 
though you  may  find  from  the  evidence  that 
the  servants  of  defendant  were  guilty  of  neg- 
ligence contributing  proximately  to  produce 
the  injury  to  plaintiff,  and  although  you  may 
further  find  from  the  evidence  that  the  agents 
and  servants  of  defendant  were  guilty  of 
wantonness  in  the  management  and  running 
of  said  train,  still  if  you  find  from  the  evi- 
dence that  plaintiff  was  himself  guilty  of 
wanton  and  reckless  conduct  in  gotng  on 
said  crossing  in  front  of  said  train,  then  your 
verdict  must  be  for  defendant." 

There  were  verdict  and  Judgment  for  the 
plaintiff  assessing  his  damages  at  $2,000. 
The  defendant  moved  the  court  to  set  aside 
the  verdict  and  to  grant  it  a  new  trial  upon 
the  ground  that  the  verdict  was  contmry  to 


th<9  law  and  the  evidence  and  that  there  was 
no  evidence  of  wantonness  and  willfulness 
on  the  part  of  the  defendant's  employte. 
The  court  overruled  this  motion  and  the 
defendant  duly  excepted.  The  defendant  ai»- 
peals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions 
were  reserved. 

London  &  London,  for  appellant: 

HARALSON,  J.  1.  The  assignments  of  er*- 
ror  are  In  the  refusal  of  the  court  to  give 
general  chaises  for  the  defendant  and  one 
other  to  be  hereafter  noticed. 

There  was  no  error  in  refusing  the  general 
chai-ges  for  defendant  Under  the  facts  of 
the  case,  the  court  was  not  authorized  as  a 
matter  of  law,  to  hold  that  the  defendant's 
servants  or  employes  were  not  guilty  of  wan- 
tonness or  wUlfolnesB  In  Inflicting  injury  on 
plaintiff. 

The  crossing  at  which  plaintiff  was  In- 
jured was  a  public  crossing,  a  right  of  way 
over  which  the  public  was  entitled,  as  much 
80  as  the  railroad  Itself.  Whether  or  not  the 
company  was  guilty  of  wantonness  or  will- 
fulness.  was  a  question  properly  submitted 
to  the  Jury  under  all  the  evidence. 

In  L.  A  N.  R.  Co.  v.  Webb,  97  Ala.  315,  12 
South.  374,  It  was  held,  that  **wben  It  is 
shown  that  the  train  was  run  at  a  greater 
rate  of  speed  over  a  public  crossing,  used  to 
the  extent  the  evidence  shows  the  present 
one  was  used,  In  a  populous  city,  than  Is 
permitted  by  a  city  ordinance,  and  without 
regard  to  the  regulations  adopted  by  the  city, 
for  the  protection  of  persons  using  the  cross- 
ing as  a  public  thoroughfare,  and  in  viola- 
tion of  the  statutes  of  the  state  r^nlating 
the  speed  and  signals  to  be  given  at  such  pla- 
ces, and  there  is  evidence  tending  to  show 
that  the  injury  resulted  therefrom.  It  is  prop- 
er and  necessary  to  submit  the  fact  of  the  de> 
gree  of  negligence  to  the  detemdnatlon  of 
the  Jury." 

In  M.  &  C.  R.  Co.  T.  Martin,  117  Ala.  384, 
23  South.  231,  237,  it  was  again  held,  that 
"persons  In  the  proper  exercise  of  this  right 
[of  using  a  public  crossing]  are  In  no  sense 
trespassers,  and  while  it  Is  Incumbent  on 
them  to  exercise  due  care,  by  looking  and 
listening  for  approaching  trains,  it  is  equally 
the  duty  of  those  operating  trains  over  such 
places  to  exercise  due  care  to  prevent  such 
Injury.  If  In  utter  disregard  of  this  duty 
and  of  the  many  restrictions  Imposed  by  the 
statute  and  city  ordinances  enacted  to  pro- 
tect life  and  property  at  such  places,  those  in 
chai^  should  rush  an  engine  voluntarily  and 
unnecessarily  over  a  public  crossing,  where  it 
is  likely,  at  the  time,  that  persons  are  ex- 
ercising this  right  to  cross  the  track  as  a 
public  highway,  a  condition  or  tAct,  on  ac- 
count of  its  location  In  a  populous  city,  and 
the  extent  of  its  use  as  such,  would  author* 
Ize  a  Jury  to  Infer  was  known  to  defendant, 
with  such  ceckless  speed  that  due  care  In 
keeping  a  proper  lookout  for-^permns  ,who 
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might  be  npon  the  track  could  not  be  had  by 
those  operating  the  train,  or  If  such  persons 
ahoBld  be  discovered  npon  the  track,  could 
not  possibly  stop  or  slacken  Its  speed  ta  time 
to  avoid  Inflicting  Injury,  and  Injury  did  re- 
sult from  such  negligence,  can  it  be  said  as 
a  cmicluslon  of  law,  upon  any  safe  rule,  that 
Bncb  reckless  conduct  and  disregard  of  con- 
seqnencffl,  is  not  the  equivalent  of  willful* 
ness  or  waotonneas?"  Birmingham  R.  & 
Co.  V.  Smith,  121  Ala.  362,  25  South.  768. 

In  Southern  Railway  Co,  t.  Bush,  122  Ala. 
487.  26  South.  168.  173.  It  was  said,  that 
"whUe  wantonnesB  on  the  part  of  the  engi- 
neer cannot  be  predicated  on  the  mere  fact 
that  he  ought  to  have  seen  deceased  on  the 
trestle,  or  on  anything  short  of  actual  knowl- 
edge, yet  this  actual  knowledge  need  not  be 
positively  or  directly  shown,  but  like  any 
other  fact,  may  be  proved  by  showing  cir- 
cumstances from  which  the  fact  of  actual 
knowledge  is  a  legitimate  Inference.  Other- 
wise, in  cases  of  this  character,  this  fact 
could  never  be  proved  except  by  the  testi- 
mony of  the  engineer  himself."  After  re- 
ferring to  the  conditions  and  circumstances 
tending  to  show  tliat  the  engineer  might  have 
Been  a  person  on  the  track,  It  Is  added,  that 
these  "are  relevant  and  admissible  for  the 
purpose  of  proving  that  be  did  see  such  per- 
son, and  may  be  properly  submitted  to  the 
Jury  on  this  Issue;  and  while  no  presumption 
arises  from  these  tacts  that  the  engineer  did 
aee  the  person  on  the  track,  yet  this  may  be 
Inferred  from  these  facts  by  the  Jury  whose 
province  alone  It  Is  to  decide  the  weight 
to  be  given  to  facts  legally  in  evidence  and 
their  effect  on  the  issue  wtilch  they  are  ad- 
mitted to  prove."  L.  &  N.  R.  Co.  v.  Orr,  121 
Ala.  497,  26  South.  35;  S.  &  W.  R.  Co.  v. 
Meadors,  95  Ala.  137,  10  South.  141;  Nave  v. 
A.  G.  S.  R.  Co.,  96  Ala.  268,  11  South.  391; 
Stringer  v.  A.  M.  B.  Co.,  99  Ala.  410.  13 
South.  75. 

2.  There  was  no  ^rror  in  refusing  the  charge, 
that  although  the  jury  might  find  from  the 
evidence  that  the  servants  of  defendant  were 
gtdlty  of  wantonness  in  the  management  of 
the  train,  which  resulted  In  plaintiff's  Injury, 
yet  if  ttiey  further  found,  that  plaintiff  was 
himself  guilty  ot  wanton  and  reckless  con- 
duct, in  going  on  said  crossing  In  front  of 
said  train,  then  their  verdict  must  be  for  de- 
fendant A  railroad  company,  even  In  case 
of  a  trespasser,  has  no  right  to  kill  him  on 
that  account,  or  fail  to  use  all  prev^tlve 
means  to  avoid  doing  so,  after  discovering 
his  peril.  Even  consent  of  the  party  Injured 
could  not  give  the  right  to  kill. 

In  the  case  of  Stringer  v.  A.  ^  R.  Co., 
supra,  In  referring  to  wantonness  and  wlll- 
f  nluess  on  the  part  of  defendant,  may  be 
found  the  expression:  "Proof  of  the  latter 
character  of  negligence,  will  authorize  a  re- 
covery although  the  party  injured  may  liave 
l>een  fouud  guUty  of  contributory  n^ligence, 
unless  the  contributory  negligoice  on  bis 
part  Is  of  the  same  character  as  that  of 
34SO.-68 


which  defendant  was  guilty.  In  which  event, 
he  would  not  be  entitled  to  a  v«dlct"  This 
expression  does  not  seem  to  have  been  neces- 
sary to  the  decision  of  the  cause  before  the 
court,  but,  whether  a  dictum  or  not,  the  doc- 
trine la  unsound  and  clearly  repudiated  by 
later  decisions  of  the  court,  L.  &  N.  R.  Co. 
V.  Orr,  121  Ala.  499,  26  South.  35;  Same  v. 
.Markee,  103  Ala.  160,  170,  15  South.  511,  40 
Am.  St.  Rep.  21. 

3.  It  l3  Insisted  that  the  engineer  of  de- 
fendant Is  not  shown  to  have  known  of  the 
conditions  at  the  crossing,  and,  therefore, 
his  conduct  cannot  be  said  to  have  been  wan- 
ton or  willful.  A  railroad  company  would  he 
grossly  negligent  to  place  au  engineer  in 
chaise  of  a  train  who  waa  not  familiar  with 
the  run.  and  It  will  not  be  Inferred  or  pre- 
sumed It  did  so.  This  Inference  or  presump- 
tion, as  bearing  on  the  question  whether  the 
engineer  knew  of  the  conditions  at  the  cross- 
ing, Is  evidently  matter  proper  for  the  con- 
sideration of  the  Jury.  "It  Is  presumed  the 
master  or  the  person  placed  in  charge  of  a 
haznrdous  business  or  department  thereof  Is 
familiar  with  the  dangers,  latent  or  patent, 
ordinarily  accompanying  the  business  he  bad 
in  charge."  The  mast^  should  Inform  the 
servant  of  the  particular  perils  and  dangers 
of  the  same.  Bailey,  Mast.  Llab.  109;  Wood, 
Master  &  Servant  fi§  335,' 354;  Robinson  H. 
Co.  V.  Toll)ert  132  Ala.  462,  81  South.  619. 

What  we  here  say  Is  to  be  taken  in  connec. 
tlon  with  what  has  been  said  above,  as  to 
the  necessity  of  the  Jury's  finding  that  the 
engineer  was  in  fact  acquainted  with  the  con- 
ditions under  which  he  was  operating  the 
train. 

The  motion  for  a  new  trial  was  properly 
overruled. 

Xo  error  appearing  In  the  rulings  of  the 
court,  the  judgment  la  affirmed.  Affirmed. 

cm  Ala.  412) 

ENSLEN  v.  NATHAN  et  el, 

(Supreme  Court  of  Alabama.   Feb.  28,  1003.) 

STOCK  SnSSCRIPTION— GARNISHMENT  —  CALL 
FOR  PAyMBNT—NBCBSSITY— OPTION  TO  PAY 
IN  PROPERTY— FAILURE  TO  EXERCISE— EF- 
FECT, 

1.  XJuder  Code  1896,  S  2182,  providing  that 
any  creditor  of  a  corporation  may,  by  garnish- 
ment subject  any  unbaid  stock  aubacription  tG 
corporate  debts,  whetn^  the  corporation  could 
hsTo  sued  the  stockholder  or  not  a  call  by  the 
board  of  directors  on  the  subscriber  la  not  a 
condition  precedent,  though  required  by  the 
stock  subscru)tion. 

2.  Under  Code  189&  K  1142.  1254,  requir- 
ing that  stock  subscriptions  shall  be  payable 
iu  money,  but  authorizing  Bobscriptious  to  be 
received  payable  in  money,  but  dischargeable 
in  labor  or  property  at  its  reasonable  value, 
the  face  of  the  subscriiition  tixea  the  aubscrlber'a 
liability  to  a  garnishing  creditor  of  the  com- 
pany, where  the  option  to  discharge  in  property 
has  been  loat  through  the  subscriber's  sale  of 
the  property. 

Appeal  from  Circuit  Court  Colbert  County; 
Ed  B.  Almon,  Judge. 

^^1.  S«a  CorporaUona,  voL  1^  Cut  Dig.  ii  lOSL 
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Action  by  J.  H.  Nathan  and  another  against 
the  Consolidated  Light,  Water  &  Power  Com- 
pany, In  which  Bttgene  F.  Enslen  was  serr- 
ed  as  garnishee  after  Judgment.  From  a 
Judgment  for  plaintiffs  and  agalndt  the  gar- 
nishee, he  appeals.  Affirmed. 

Kli^  Carmlcbael  &  Bather,  for  appellant 
Tbos.  B.  Bonlhac,  for  appellees. 

DOWDEIiL,  J.  This  appeal  la  taken  from 
the  Judgment  of  the  court  below,  rendered 
In  a  hearing  on  a  contest  of  the  garnishee's 
answer.  The  facts  are  undisputed,  and  the 
trial  was  had  by  the  court  without  the  tn- 
terTention  of  a  Jury.  The  issue  was  regu- 
larly made  up,  and  the  uncontradicted  erl- 
dence  showed :  Tliat  the  appellees  were 
Judgment  creditors  of  the  Consolidated  Ught, 
"Water  &  Power  Company,  a  corporation  or- 
ganized under  the  laws  of  Alabama,  and  np- 
on  which  said  Judgment  the  garnishment  was 
sued  out.  The  defendaut  in  garnishment 
(appellant  here)  was  a  subscriber  to  the 
capital  stock  of  tbe  Judgment  debtor  corpora- 
tion, in  the  sum  of  $57,500,  the  subscription 
being  made  with  the  privilege  of  dischar- 
ging the  same  by  a  conveyance  of  certain 
specified  properties  when  called  for  by  the 
board  of  directors.  That  at  the  time  the  sub- 
scription to  the  capital  stock  was  made,  the 
garnishee,  appellant,  was  the  owner  of  the 
specific  property  with  which  he  was  privi- 
leged to  discharge  his  said  subscription,  but 
that  since  said  subscription  he  had  disposed 
of  all  of  It,  and  liad  not  owned  It  for  twd 
or  tbree  years  prior  to  this  garnishment  pro- 
ceeding. That  no  call  was  made  by  the 
board  of  directors,  and  that  tbe  board  of  di- 
rectors was  composed  of  all  of  the  subscrib- 
ers to  the  capital  stock. 

The  question  raised  calls  In  a  measure  for 
a  construction  of  our  statutes  relating  to  gar- 
nishment proceedings  against  subscribers  to 
the  capital  stock  in  a  corporation  organized 
under  the  laws  of  this  state;  the  contention 
of  the  appellant  being  that  Judgment  cannot 
be  rendered  against  him  until  after  a  call 
by  the  Iward  of  directors  of  the  debtor  cor- 
poration. And  in  support  of  this  contention 
he  relied  mainly  on  the  case  of  Teague,  Bar- 
nett  &  Co.  v.  Le  Grand,  86  Ala.  403,  5  South. 
287,  7  Am.  St.  Rep.  64.  Much  of  wbat  Is 
said  in  argument,  and  authorities  cited  by 
counsel  for  appellant,  would  find  ready  ap- 
plication in  a  suit  by  the  corporation  against 
the  subscriber,  as  to  a  right  of  action  before 
compliance  with  the  conditions  of  the  sub- 
scription, and  as  to  a  call  by  the  board  of 
directors.  And  the  general  rule  that  gar- 
nishment win  not  lie  where  an  action  of 
debt  or  indebitatus  assumpsit  by  the  debtor 
against  the  garnishee  cannot  be  maintained 
is  not  denied.  But  the  statute  has.  In  very 
clear  terms,  made  a  change  in  this  general 
rule  In  garnishment  proceedings  by  a  cred- 
itor of  a  corporation  against  the  subscriber 
to  capital  stock  In  such  corporation,  as  to  his 
unpaid  subscription.    The  case  of  Teague* 


Bamett  ft  Oo.  Le.  Grand,  st^ra,  and  like 
cases  relied  on  by  appellant,  are  based  on  a 
Bomewliat  different  state  of  facts  from  the 
present  case,  and  a  different  state  of  the 
law  from  ttiat  which  we  now  have,  brought 
about  by  changes  made  in  our  statutes.  The 
statute  relating  to  garnishments  against  sub- 
scribers to  the  capital  stock  of  corporations 
to  subject  the  unpaid  subscription,  edating 
at  tbe  time  of  the  decision  in  the  case  of 
Teague,  Bamett  &  Co.  t.  Le  Grand,  supra, 
was  substantially  the  same  under  the  Codes 
of  1876  and  1886.  It  was  section  3220  of  the 
former,  and  section  2072  of  the  latter.  In 
the  latter,  the  statute  was  as  follows:  "A 
Judgment  creditor  of  a  corporation  having 
execution  returned  'Xo  property  found,'  may 
sue  out  a  garnishment  to  reach  and  subject 
the  unpaid  subscription  of  any  stockholder 
in  such  corporation,  without  giving  bond  or 
security."  This  was  the  substance  of  the  law 
on  that  subject  as  contained  in  each  of  the 
Codes  from  that  of  1852  up  to  and  including 
the  Code  of  18S&  By  an  act  of  the  Legisla- 
ture approved  February  26,  1880  (Acts  1888- 
89,  p.  04),  section  2972  was  amended  so  as  to 
read  as  follows:  "Any  creditor  of  a  corpora- 
tion may  fill  out  a  garnishment  to  reach  and 
subject  the  unpaid  subscription  of  any  stock- 
holder in  such  corporation."  And  later  this 
section  was  again  amended  by  act  approved 
February  18,  1895  (Acts  1804-05,  p.  881X 
This  latter  amendatory  act  reads  as  follows: 
"That  section  2972  of  the  Code  of  Alabama 
be  amended  so  as  to  read  as  follows:  Sec. 
2972.  A  Judgment  creditor  of  a  corporation, 
having  an  execution  returned  no  property 
found,  may  by  garnishment  subject  the  un- 
paid subscription  of  any  stockholder  in  such 
corporation  to  the  payment  of  his  debts, 
without  giving  bond  or  security,  tmd  leitk' 
ovt  regard  to  whether  the  eorporation  can 
maintain  tuit  agaimt  tutik  stockholder  for 
tuoh  unpaid  subscription,  or  not  [italics  oursl. 
or  such  creditor  may  proceed  in  equity  against 
any  one  or  more  of  such  stockholders,  and 
subject  such  unpaid  sobscriptlon  without  Join- 
ing tbe  other  subscribers,  or  stockholders, 
and  without  regard  to  whether  the  corpora- 
tion has  called  for  such  unpaid  subscriptions 
and  could  maintain  suit  therefor,  or  not  Pro- 
vided, however,  tliat  the  provisions  of  this 
act  shall  not  apply  to  suits  now  pending." 
These  two  provisions  were  brought  forward 
and  adopted  into  the  Code  of  1896  as  sections 
823  and  2182;  the  former  relating  to  proceed- 
ings In  chancery,  and  the  latter— 2182— to  gar- 
nishments, and  which  reads  as  follows:  "Sec. 
2182.  Subscriptions  for  stock  in  corporations 
may  be  gamlsihed.  Any  creditor  of  a  corpora- 
tion may,  by  garnishment  subject  the  un- 
paid subscription  of  any  stockholder  in  such 
corporation  to  the  payment  of  its  debts,  with- 
out reiford  to  whether  the  eorporation  ean 
maintain  suit  against  the  ftoofc&ofdor  for  meJk 
tubseriptton  or  not."  (The  italics  are  ours.) 
We  think  the  change  made  in  the  statute, 
which  la  embraced  In  the  mrts  Italtelnd 
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fllWTe,  was  Intended  to  give  to  tbe  creditor 
of  the  eozpoEfttlon  tbe  right  to  reach  and  sub* 
Ject  by  gaxntehment  tbe  unpaid  aubsoriptlon 
of  the  stockholder  In  snch  corporation,  with- 
out regard  to  whether  a  call  bad  been  prerl- 
onsiT  made  by  tiie  board  of  directors  or  not 

There  Is  another  dlfferraice  in  the  law  as 
it  stood  prior  to  the  Code  of  1886;  under 
which  the  case  of  Teagne,  Bamett  &  Ca 
Le  Grand,  eupra,  was  decided,  and  the  pres- 
ent Section  1805  of  tbe  Code  of  1876  pro- 
vided that  "all  subscriptions  to  the  capital 
stock  of  any  company  oi^nlzed  or  proposed 
to  be  organized  under  the  provisions  of  this 
article  shall  be  made  payable  In  money,  or 
In  labor  or  property  at  Its  money  value,  to 
be  named  In  the  list  of  subscriptions,"  ete., 
wha«as  the  present  stotote  (sections  1142, 
1254)  provides  that  "all  subscriptions  to  or  for 
the  capital  stock  must  be  payable  In  money; 
but  the  commissioners  may  receive  subscrip- 
tions payable  In  money,  the  subscriber  having 
the  privilege  of  discharging  the  same  by  the 
rendition  of  stipulated  necessary  services,  or 
tbe  pertomumce  of  stipulated  necessary  labor 
for  tbe  co^ratlbn,  at  the  reasonable  value  of 
snch  services  labor,  or  In  property  at  the 
reasonable  value  thereof,  tbe  corporation  has 
tbe  capacity  to  acquire  and  hold;  the  sub- 
scription atottng  the  nature  and  cbaractor  of 
sncb  property,  and  when  It  is  to  be  trans- 
f  erred  or  conveyed  to  tbe  corporation."  With- 
out stopping  to  discuss  tbe  extent  and  effect 
of  the  change  made  (tbe  necessities  of  this 
case  not  calliiv  for  such  discussion),  it  la 
enough  to  say  that  tbe  statute  in  terms 
fixes  tbe  amount  of  the  subscription  In  dollani 
and  cents,  and  the  subscription  hero  was  so 
made,  and,  where  the  privily  of  discharging 
the  same  by  the  transfra  or  conveyance  of 
property,  when  so  stipulated  in  the  sabscrip- 
tlm,  Is  not  exercised  by  reason  of  inability 
or  refusal  on  tbe  part  of  the  subscriber,  as- 
certains the  amount  of  tbe  Indebtedness  of 
the  subscriber  to  ttie  corporation  by  the 
amount  subscribed  in  dollars,  and  not  by 
the  value  of  the  propwty  with  which  he  was 
privileged  to  dischai^  his  subscription.  Here 
the  defendant  In  garnishment  had  disposed 
of  the  specified  [ffoperties,  and  therefore  had 
put  himself  In  a  position  where  be  could  not 
exercise  the  privilege  of  discharging  his  sub- 
scription by  a  transfer  or  conveyance  of  the 
same  to  the  corporation,  even  if  a  call  should 
be  made.  Furthermore  the  evidence  shows 
that  the  stockholders  and  directors,  as  such, 
had  abandoned  any  purpose  or  Intention  of 
ever  calling  for  a  payment  of  the  snbscrlp- 
tion,  or  of  ever  payUig  the  subscription  to 
stock,  either  In  money  or  property.  We  need 
not  say  what  would  be  our  conclusion  as  to 
what  the  judgment  should  ascertain  and  de- 
termine, if  t^e  garnishee  had  been  in  a  posi- 
tion to  claim  the  right  to  discharge  his  sub- 
scription according  to  flie  stipulation  con- 
tained in  It 

We  find  no  error  in  the  record,  and  the 
judgmfflit  will  be  affirmed. 


CtK  AU.  418) 
ANNISTON  ELEOTBIO  &  OAS  GO.  v. 
COOPER.* 

(Sapreme  Conrt  of  Alabama.   Feb.  28,  1903.) 

APPEAL  AND  SRROR— BILL  OP  BXCEPTIONS— 
SIONINQ— SXTBNSIOH  OP  TUIB 
-JURISDICTION. 

1.  Code  1886,  |  11,  provides  that  the  time 
within  whicli  auy  act  is  provided  by  law  to  be 
done  must  be  computed  by  excluding  the  first 
day  and  including  the  last,  and,  if  the  last  day 
is  Sunday,  it  most  also  be  ezcladed.  On  Novem- 
ber 20,  1901,  the  jndge  who  tried  a  cause  al- 
lowed defeadant  30  days  within  which  to  file 
and  have  signed  a  bill  of  exceptions.  December 
2&th  being  Sunday,  on  the  socceeding  day  tbe 
judge  entered  an  order  extending  the  time  of 
the  signing  of  the  bill  for  10  days  from  that 
date,  and  tbe  bill  was  presented  and  signed  on 
January  8,  1802,  the  judge  reciting  that  it  was 
signed  within  the  time  fixed  by  order  of  the 
jad|^  of  the  court  thereof.  Eeld,  that  since,  on- 
der  such  eection,  where  the  last  day  for  the 
performance  of  an  act  falls  on  Souday,  the  act 
most  be  performed  on  the  previous  Satordar, 
the  judge  had  no  jurisdiction  to  sxtend  the  time 
for  signing  a  bill  of  exceptions  on  Decembra 
3Qth,  and  that  the  bill  as  signed  conld  not, 
therefore,  be  reviewed. 

Appeal  from  Circuit  Comt,  Oalhoon  Coun- 
ty; John  Pelham,  Judge. 

Action  by  W.  H.  Cooper  against  the  Annla* 
ton  3Slectric  &  Gas  Company  to  recover  dam- 
ages for  alleged  wrongful  ejection  of  plain- 
tiff from  one  of  defendant's  cars,  and  for  as- 
sault made  on  plaintiff  by  d^endant's  serv- 
ant in  audi  ^ectton.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

In  this  court  tbe  appellee  moved  the  court 
to  strike  the  bill  of  exceptions  from  tbe 
record,  upon  the  ground  that  It  was  not 
signed  within  the  time  preBCrit>ed  by  law. 
Just  befolre  tbe  signature  of  tbe  Judge  to  the 
bin  of  exceptions,  It  Is  recited  that  the  bill 
of  exceptions  was  ''signed  by  tbe  Honorable 
John  Pelham,  Judge  of  the  Seventh  Judicial 
Circuit  of  Alabama,  who  presided  at  the  tri- 
al of  said  cause,  on  this,  tbe  Sth  day  of  Janu- 
ary, 1902,  within  the  time  fixed  by  order  of 
the  Judge  of  said  court  therefor."  The  other 
facts  relating  to  this  motion  are  sufficiently 
stated  in  the  opinion.  The  only  assignments 
of  error  being  based  upon  the  rulings  shown 
by  the  bill  of  exceptions.  It  Is  nnnecessary 
to  set  out  the  facts  of  the  case. 

Caldwell  ft  Johnston,  for  appellant  Mat- 
thews &  Whiteside,  for  appellee. 

McOLELLAN,  C.  J.  It  has  been  the  set- 
tied  law  In  this  state  since  the  decision  of 
the  case  of  Kitchen  v.  Moye,  17  Ala.  143, 
that  It  mast  affirmatively  appear  upon  the 
record  In  this  court  that  the  bill  of  excep- 
tions was  signed  within  tbe  time  prescribed 
by  law,  else  It  will  be  stricken.  The  bill  In 
this  case  was  not  signed  In  term  time,  but 
the  court,  on  November  29,  1901,  made  this 
order:  "And  defendant  Is  allowed  thirty  days 
within  which  to  present  file,  and  have  sign- 
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ed  a  bill  of  ezc^tloiu.**  JHo  Wl  was  signed, 
filed,  or  presented  vlthin  the  period  tbos  al- 
lowed, wblcfa  oplred,  in  usual  course,  De- 
cember 28,  1901.  Bat  on  tbe  next  day— De- 
cember 90ttb— the  Judge  of  the  circuit  court 
In  which  the  trial  was  had  made  and  filed 
the  followhig  order:  **It  Is  ordered  tbat  the 
time  tor  preparing  and  having  Edgned  the  bill 
of  exertions  In  this  case  be,  and  the  same  Is 
hereby,  extended  ten  (10)  days  from  this 
date."  It  ia  sought  to  bring  this  latter  order 
within  the  period  of  the  first  by  reference 
to  section  11  of  the  Code  of  1896  In  connec- 
tion with  the  fact  that  December  29th,  the 
last  day  of  the  period  limited  by  the  order 
of  the  court,  was  Sunday.  That  section  pro- 
Tldra:  "The  time  within  which  any  act  Is 
proTlded  by  law  to  be  done  must  be  comput- 
ed by  excluding  the  first  day  and  including 
the  last;  If  tbe  last  day  Is  Sunday,  it  must 
also  be  excluded."  Tbe  aisument  Is,  obTl- 
ously,  that  December  29th  being,  by  the 
terms  of  this  statute,  excluded  from  the  com- 
putation of  30  days,  the  next  day—Monday, 
December  30th— must  be  Included  to  consti- 
tute the  SO-day  period  allowed  by  the  order. 
There  Is  very  great  force  In  .this  contention 
as  an  original  proposition.  But  it  Is  not  an 
original  proposition  in  this  court  at  this  time. 
The  position  of  appellant's  counsel  has  been 
foreclosed  against  tbem  by  the  construction 
put  upon  tills  statute  more  than  20  years  ago 
in  a  dedtdon  of  this  court,  and  Its  subse- 
quent re-enactment  with  that  construction 
as  a  part  of  it  In  Allen,  Adm'r,  r.  Elliott  et 
al.,  Adm'rs,  67  Ala.  432,  this  court  declared: 
"The  statute,  we  tlilnk,  was  Intended  merely 
as  a  reaflSnnatlon  of  the  common-law  rule 
that,  while  Sundays  are  generally  to  be  com- 
puted in  the  time  allowed  for  the  perform- 
ance of  an  act,  if  the  last  day  happens  to 
be  Sunday,  It  Is  excluded,  and  the  act  must 
be  performed  on  the  day  prerlous  (Satur- 
day);** and  it  was  accordingly  adjudged  tbat 
tbe  action  was  barred,  the  last  day  for  Its 
Institution  being  Sunday,  and  It  having  been 
brought  on  the  succeeding  Monday.  In  the 
recent  case  of  Ex  parte  James,  1%  Ala. 
119,  28  South.  69,  it  was  held  that  the  re-en- 
actment in  the  subsequent  Codes  of  18SG  and 
1S06  of  this  statute  without  amendment 
served  to  fix  this  construction  upon  it  b^nd 
tbe  power  of  Judicial  reconsideration.  It 
follows  that  Judge  Pelham's  order  of  Decem- 
ber 80, 1001,  was  made  after  the  lapse  of  the 
period  allowed  in  tbe  order  of  court  of  No- 
vember 29,  1901,  and  was,  consequCTtly,  un- 
authorized and  void;  and,  furtber,  that  the 
signing  of  tbe  bill  of  exceptions  on  January 
8,  1902,  was  not  within  any  time  prescribed 
by  or  In  accordance  with  law. 

If  it  were  suggested— as  It  is  not  by  coun- 
sel-that the  order  of  NoTomber  20th  should 
be  construed  to  allow  80  days,  not  from  its 
date,  but  from  the  adjournment  of  the  court, 
one  sufficient  answer  is  that  It  would  still 
not  appear  afflnnattvely  that  this  30-day  peri- 
od leached  up  and  covered  December  SOth, 


since  there  la  nothing  to  ahow  but  that  the 
court  In  fact  adjourned  on  tbe  day  the  order 
was  made,  November  20tii.  To  tbe  contrary, 
the  affirmation  of  the  Judge  Is  that  tile  blU 
was  signed  on  January  8th,  1902,  **witiiin 
the  time  fixed  by  the  order  of  the  Judge  of 
said  court  therefor,"  thus  referring  to  his 
order  of  December  30;  1001,  which,  aa  we 
have  seen,  was  invalid.  Had  this  order  af- 
firmed, or  had  the  Judge  stated  at  the  close 
of  the  bill  of  exceptions  that  it  (the  order) 
was  made  within  the  time  allowed  by  the  or- 
der made  by  the  court  on  Novemb»  29th, 
the  bill  would  have  twen  saved  under  the  ml- 
hig  in  Tarver  v.  State,  34  South.  627;  but  no 
such  statement  or  affirmation  appears.  Tbe 
bill  of  exertions  must,  therefore,  be  strick- 
en, and,  the  only  assignments  of  error  made 
being  based  upon  tbe  bill  of  exertions,  the 
Ju<tement  must  be  affirmed. 
Affirmed. 

OM  Ala.  61Z) 
EMMETT  V.  FAREOW.* 
(Supreme  Court  of  Alabama.   Feb.  28,  1003.) 

BILL  OF  EXCEPTIONS— SiaNINQ—TIHB— 
PROOF— RECITALS. 

1.  A  bill  of  exceptlous  cannot  be  treated  as 
such  on  appeal,  where  the  signing  thereof  does 
not  affirmatively  appear  to  have  been  made 
within  the  time  legally  allowed  therefor. 

2.  A  recital  in  a  bill  of  exceptions  tiut  tiie 
signing  thereof  was  within  the  time  allowed 
therpfor  is  not  effective  to  establish  that  the 
signing  was  in  fact  In  doe  time,  where  soch 
recital  is  not  sustained  hy  any  order  or  agree- 
ment in  the  transcript. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; J.  A.  Blibro,  Judge. 

Action  by  T.  L.  Farrow  against  I*  8. 
Emmett  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

O.  D.  Street  for  ai^ellant.  John  A.  Lusk, 
for  appellee^ 

SHARPE,  J.  This  cause  was  tried  at  an 
adjourned  term  of  the  circuit  court,  which 
at  the  regular  term  was  ordered  to  be  be- 
gun on  April  23d,  1900,  and  to  be  held  for 
two  weeks.  Tbe  Judgment  entry  bears  date 
May  4,  1900,  and  therein  appears  an  order 
allowing  90  days  for  the  presentation  and 
signing  of  a  bill  of  exceptions.  Othw  than 
that  the  transcript  does  not  disclose  any  or- 
Aet  or  agreement  extending  time  for  sucta 
signing.  That  which  Is  set  out  in  the  tran- 
script as  a  bill  of  exceptions  appears  to  have 
been  signed  on  the  2Stta  day  of  August  lOOa 
It  cannot  be  treated  as  a  bill  of  exceptions, 
because  the  signing  does  not  afflrmatively 
appear  to  have  been  within  tbe  time  locally 
allowed  therefor.  The  recital  in  tbe  supposed 
bill  of  exceptions  that  the  signing  "is  done 
within  the  time  beret<^ore  allowed  therefor^ 
not  being  sustained  by  any  order  or  agree- 
ment In  the  transcript,  is  not  eff»!tive  to 
establish  that  tbe  sluing  was  in  fact  had 
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In  dae  time.  Dantzler  t.  Swift  Creek  Hill 
Co.,  128  Ala.  410.  30  Soutb.  674;  Annlston 
TAec.  &  Gas  Co.  T.  Cooper  (at  present  term) 
84  South.  031. 

Nothing  on  the  record  proper  having  been 
assigned  as  error,  the  judgment  will  be  af- 
firmed. 

(US  Ala.  179) 

FIDELITY  &  DEPOSIT  CO.  OP  BIABT- 
LAND  T.  ROBERTSON.* 

(Sopreme  Coart  of  Alabama.   Feb.  10,  1003.) 

BUILDING  CONTRACTS  —  BONDS  —  CONSTRUC- 
TION—NOTICE OF  DEFAULT— TIME— ALTERA- 
TIONS AND  ADDITIONS  —  PRIOR  ACTION  — 
STIPULATIONS  FOR  DELAY  —  JUDGMENTS — 
RES  J  UDICATA  —  PARTIES  —  PLEADING— DB- 
UURRER. 

1.  A  cotuplnint  on  a  contractor's  bond,  set- 
ting out  the  bond  in  fall,  including  the  bulld- 
iog  contract,  and  averring  that  Fuch  contract 
was  auperformed  In  apecilied  particulars,  from 
which  the  damages  claimed  resulted,  and  that 
settlemeDt  had  been  demanded  of  defendant  and 
refused,  snfflciently  alleged  a  breach  of  the 
bond  and  stated  a  cause  of  action. 

2.  A  provision  In  a  building  contract  anthor- 
Ung  the  reservation  of  15  per  cent,  of  esti- 
mated earnings  until  full  performance  of  the 
contract  was  solely  for  the  benefit  of  the  owner, 
which  he  was  entitled  to  waive,  as  against 
the  contractor'a  surety,  in  the  absence  of  any 
provision  of  the  bond  to  the  coutra'ry. 

8.  Where  a  building  contract  authorized  al- 
terations and  additions,  the  fact  that  additions 
were  made  did  not  release  the  contractor  and  his 
surety  from  liability  for  failure  to  perform  other 
provteious  of  the  contract. 

4.  A  judgment  in  an  action  by  a  contractor 
■gainst  the  owner  of  a  building,  in  which  the 
owner  set  np  a  counterclaim,  was  not  res 
judicata  of  tne  owner's  right  of  action  for  the 
contractor's  nouperformance  of  the  contract  as 
■gainst  the  latter's  saretj',  who  was  not  ■  party 
to  the  former  action. 

5.  Such  judgment  did  not  estop  the  surety 
from  maintaining  that  the  nonperformance  of 
the  original  contract  hj  the  contractors  was  at- 
tributable to  the  fanit  of  plahitlfl,  and  not  to 
the  cwtractors. 

6.  Where,  in  an  action  on  a  building  coo- 
tractor's  txnid,  defendant  pleaded  that  In  a  prior 
rait  between  plaiotiS  and  the  c($ntractor  a  ver^ 
diet  was  rendered  for  plaintiff  on  a  counter- 
claim for  the  identical  damages  sued  for  in  the 
action  on  the  bond,  a  replication  merely  alleg- 
ing that  plaintiff's  plea  of  recoupment  in  the 
former  salt  was  directed  only  to  special  counts 
In  the  complaint,  which  were  not  submitted  to 
the  jury,  whidi  was  uegatived  by  the  pica,  and 
which  did  not  show  that  the  plea  of  recoupment 
was  withdrawn  or  disallowed  in  the  former 
rait,  or  negative  that  there  was  a  finding  in 
favor  of  ptaintiff  to  the  extent  of  allowing  in 
extiDgnlsbment  of  the  contractor's  claim  the 
whole  of  the  damages  claimed  against  the  sure- 
ties, was  demurrable. 

7.  Where  there  were  two  replicatioua  to  a 
certain  plea,  s  demurrer  thereto,  failing  to  spe- 
cify the  particular  replication  to  which  it  was 
directed,  was  losufflcient. 

8.  A  provision  of  a  bnlldiog  contract  that,  in 
ease  the  bnilding  was  not  completed  within  a 
specified  time,  the  contractors  should  receive  a 
certain  amount  for  delay,  should  be  construed 
to  apply  only  in  the  event  the  contractors  con- 
tinued the  work  beyond  the  time  limited  in 
the  contract,  and  hence,  where  the  owner  elect 
ed  to  take  possession  and  terminate  tiie  contract 
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before  completion,  as  anOiorised,  damagas  for 
delay  should  he  limited  to  tiie  actnal  loss  «a»* 

tained. 

9.  Where  a  building  contractor's  boud  pro- 
vided that  notice  should  be  given  inunediately 
to  the  surety  of  any  acts  involving  Its  lia- 
bility, the  word  "immediately"  should  be  con- 
strued to  require  notice  within  a  reaaonable 
time. 

Appeal  from  Clrcnit  Conr^  Uontgomwy 
Coonty;  A.  H.  Alston,  Judge, 

Action  bj  W.  T.  Robertson  agalnat  the  Fi- 
delity St  D^slt  Company  of  Maryland. 
From  a  judgment  In  favor  of  plaintUf,  de- 
fendant appeals.  Bereraed. 

Adams,  Wright  &  Gossett  contracted  with 
Bobertson  to  build  blm  a  house,  and  the 
bond  for  the  breach  of  which  the  present  suit 
is  brought  was  executed  as  security  that  they 
would  carry  out  their  said  contract  The 
original  suit  contained  the  common  counts 
and  a  special  count.  A  demurrer  was  atis- 
tained  to  the  special  count  By  amendment  a 
third  count  was  added.  Snbsequoitly  the 
common  counts  were  withdrawn.  The  third 
count  set  out  as  exhibits  the  contracts  be- 
tween Adams,  Wright  &.  Gossett  and  Robert- 
son and  tbe  bond  sued  on.  The  part  of  the 
contract  and  of  the  bond  sufficient  to  an  un- 
derstanding of  tbe  decision  on  the  present 
appeal  are  sufficiently  shown  in  the  opinion. 

The  third  count  omitting  the  contract  and 
bond,  waa  In  words  and  figures  as  follows: 

"Third.  The  plaintiff  claims  of  the  defend- 
ant two  thousand  dollars  as  damages  for  the 
breach  of  the  condition  of  a  bond  made  by 
the  defendant  the  Fidelity  &  Deposit  Co.,  a 
corporation,  and  by  T.  J.  Adams,  W.  0. 
Wrigbt,  and  A.  J.  Gossett,  doing  business  un- 
der the  firm  name  of  Adams,  Wright  &  Gos- 
sett,—the  three  last-named  persons  not  being 
sued  In  this  action.— payable  to  the  plaintiff, 
in  the  ram  of  $2,000,  and  which  Is  In  words 
and  figures  as  follows  (Exhibit  A).  And 
plaintiff  avers  that  on  the  26th  day  of  April, 
1807.  the  said  Adams,  Weight  ft  Gossett,  a 
partnership  composed  as  aforesaid,  ent^ed 
Into  a  written  contract  with  plaintiff,  whleb 
In  express  terms  is  referred  to  and  made  a 
part  of  the  contract  her^naboTO  set  out  be- 
tween this  plaintiff  and  tbe  Fidelity  &  De- 
posit Co.,  which  said  contract  between  plain- 
tiff and  the  said  Adams,  Wright  ft  Gossett  la 
in  words  and  figures  as  ft>lIows  (Exhibit  B). 
Plaintiff  avers  that  said  contract  hereinabove 
particularly  aet  forth  entered  Into  by  and  be- 
tween plaintiff  and  said  Adams,  Wright  & 
Gossett,  as  aforesaid,  was  Incorporated  with 
aud  made  ft  part  of  said  contract  between 
plaintiff  and  this  defendant  the  Fidelity  ft 
Deposit  Co.,  of  date  May  5th,  18D7,  wherdn 
said  defendant  gnarantled  the  faithful  per- 
fonnauce  of  tbe  stipulation  of  said  contract 
with  Adams.  Wright  ft  Gossett  as  aforesaid. 
And  plaintiff  avers  that  the  conditions  of 
said  bond  were  broken  by  defendant  in  Uils: 

"(L)  The  said  Adams.  Wright  ft  Gossett  did 
not  furnish  all  tbe  lal>or,  materials,  and  other 
things  requisite  to  do  and  poformrilUhliiflf  . 
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contemplated  by  said  contract  of  date  tbe 
2Gtb  AprU,  1897,  and  did  not  furnish  the  la- 
bor, materials,  and  other  things  requisite  to 
build,  finish,  and  deliver  said  house  on  or  be- 
fore the  1st  day  of  Sept,  1897,  and  plaintiff 
claims  special  damage  of  ¥5.00  per  diem  for 
sucb  delay  as  stipulated  in  said  contract. 

"(2)  That  said  Adams,  Wright  &  Gossett 
did  not,  on  or  before  the  1st  day  of  Septem- 
ber, 1S97,  sufficiently  erect,  finish,  and  deliv- 
er, in  a  perfect  and  thoroughly  workmanlike 
manner  a  dwelling  house  for. plaintiff  agree- 
ably to  the  plans  and  specifications  made  for 
the  same,  and  under  the  superintendence  of 
Lockwood  Bros.,  architects. 

"(3)  That  said  Adams,  Wright  &  Gossett 
did  not  provide  such  good,  proper,  and  suffi- 
cient material  of  all  kinds  whatsoever  as 
were  proper  and  sufficient  for  the  complet- 
ing and  finishing  all  the  works  of  the  said 
building  as  shovrn  on  the  plans  and  men- 
tioned in  said  specification. 

"(4)  That  said  Adams,  Wright  &  Gossett 
did,  during  the  progress  of  the  construction 
of  said  building,  fail  or  refuse  to  supply  a 
sufficiency  of  workmen  and  material,  and 
thereby  caused  an  unreasonable  delay  or  sus- 
pension of  the  work,  and  did  fail  or  refuse  to 
comply  with  said  articles  of  agreement  as 
heretofore  set  forth;  whereby  plaintiff,  un- 
der the  terms  of  said  contract,  was  author- 
ized to  finish  said  work  of  construction  of 
said  building. 

"(5)  And  plaintiff  avers  that  he  did  give 
the  notice,  as  required  by  the  said  contract, 
as  aforesaid,  and  did  enter  upon  and  finish 
the  construction  of  said  building  in  accord- 
ance with  said  contract,  to  plaintiffs  damage 
as  aforesaid;  and  wherefore  plaintiff  avers 
that  by  reason  of  said  breach  of  said  con- 
tract as  hereinabove  particularly  set  forth 
and  assigned  he  was  damaged  In  the  sum  of 
72,000;  that  he  has  demanded  of  defendant  a 
settlement  of  said  damages  sustained,  and 
said  demand  was  refused.  Wherefore  plain- 
tiff sues." 

To  the  third  count  the  defendant  demurred 
upon  several  grounds  which  may  be  sum- 
marized as  follows:  (1)  It  is  alleged  in  the 
breach  marked  "1"  that  Adams,  Wright  & 
Gossett  did  not  furnish  "all  the  labor,  ma- 
terials, and  other  things  requisite  to  do  and 
perform  all  things  contemplated  by  said  con- 
tract," but  Is  hot  alleged  in  what  particular 
or  particulars  the  said  Adams,  Wright  & 
Gossett  failed.  (2)  It  is  not  alleged  in  breach 
marked  "1"  what  It  was  Adams,  Wright  & 
Gossett  failed  to  furnish,  whether  labor,  ma- 
terliils,  or  other  things.  (3)  The  allegations 
of  said  breach  marked  "1"  are  legal  conclu- 
sions, without  the  statement  of  any  facts. 
(i)  It  Is  not  alleged  in  breach  marked  "2" 
in  what  particular  or  particulars  the  said 
Adams,  Wright  &  Gossett  failed  to  sufficient- 
ly erect,  finish,  and  deliver  said  house.  (5) 
Krom  the  allegations  of  said  breach  marked 
"2"  it  does  not  appear  that  Adams,  Wright  & 
Gossett  did  not  erect  and  finish  said  house, 


bnt  that,  although  finished  and  erected,  they 
did  not  deliver  said  house.  (6)  It  is  not  al- 
leged in  any  part  of  the  said  count  that  plain- 
tiff compiled  vrith  this  part  of  said  contract 
with  Adams,  Wright  &  Gossett.  (7)  The  al- 
legations of  each  of  the  breaches  are  legal 
conclusions,  without  facta  stated  upon  which 
to  base  them.  (8)  It  does  not  appear  from 
the  allegations  of  the  breach  marked  **S'* 
that  Adams,  Wright  &  G<»8ett  did  not  "pro- 
vide good,  proper,  and  snfflclent  material  of 
all  kinds  whatsoever  as  were  proper  and 
suUScIent  for  the  completing  and  finishing  all 
the  works  of  said  building,"  but,  although 
they  did  provide  all  such  material,  it  was 
not  shown  by  the  plans  and  specifications. 
(9)  It  Is  not  shown  from  the  allegations  of 
the  breach  marked  "3"  in  what  particular  or 
particulars  said  Adams,  Wright  &  Gossett 
failed  to  provide  materials.  (10)  It  is  not 
shown  In  breach  marked  "4"  In  what  particu- 
lar or  particulars  said  Adams,  Wright  & 
Gossett  failed  or  refused  "to  comply  with 
the  articles  of  agreement  as  heretofore  set 
forth."  (11)  It  Is  not  alleged  In  the  breach 
marked  "5"  what  the  notice  given  by  plain- 
tiff contained,  nor  the  substance  of  said  no- 
tice, nor  to  whom  it  was  given.  (12)  It  is  not 
alleged  In  said  count  that  plaiatlff  Immediate- 
ly or  otherwise  notified  defendant  of  the  fail- 
ure of  said  Adams,  Wright  &  Gossett  to  per- 
form their  said  contract  when  the  said  fail- 
ure came  to  the  knowledge  of  plaintiff  or  his 
authorized  representative.  (13)  It  Is  not  al- 
leged in  said  count  that,  titter  notice  of  tbe 
failure  of  Adams,  Wright  &  Gossett  to  per- 
form said  contract  defendant  refused  to  pei^ 
form  this  same. 

This  demurrer  was  overruled,  and  tbe  de- 
fendant duly  excepted.  Thereupon  the  de- 
fendant filed  16  pleas,  the  first  of  which  was 
the  general  Issue.  The  other  pleas  filed  by 
the  defendant  were  In  words  and  figures  as 
follows: 

*'l2)  That  It  Is  provided  In  and  by  tbe  terms 
of  said  bond,  that  the  defendant  should  be 
notified  In  writing  of  any  act  on  the  part  of 
the  said  Adams,  Wright  &  Gossett  or  their 
agents  or  employes,  which  might  Involve  a 
loss  for  which  the  said  defendant  may  be  lia- 
ble Immediately  after  the  occurrence  of  such 
act  shall  have  come  to  the  knowledge  of  the 
duly  authorized  representatives  of  the  said 
W.  T.  Robertson  who  shall  have  supervision 
of  the  completion  of  said  contract;  and  de- 
fendant avers  that  the  said  W.  T.  Robertson 
failed  Immediately  upon  the  same  coming  to 
the  knowledge  of  the  authorized  representa- 
tives of  the  said  W.  T.  Robertson  to  notify 
this  defendant  of  said  acts,  or  either  of  them, 
on  the  part  of  the  said  Adams,  Wright  & 
Gossett  complained  of  in  said  complaint  as 
breaches  of  said  bond. 

"(3)  That  the  said  plaintiff,  by  his  own  on- 
authorized  act  prevented  the  said  Adams, 
Wright  &  Gossett  from  completing  said  con- 
tract 

■•(4)  That  in  and  by  th.  ter^^Q«(^ 
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the  contract  between  the  plaintiff  and  aaid 
Adams,  Wright  &  Goseett  was,  wltb  all  its 
terms,  conditions,  and  covenants,  made  a  part 
of  said  bond,  and  in  and  by  tbe  terms,  con- 
ditions, and  covenants  of  said  contract  it 
was  provided  tliat  tbe  payment  of  said  plain- 
tiff for  said  work  to  tbe  said  Adams,  Wright 
&  Gossett  should  be  made  in  six  eqnal  pay- 
ments, and  the  total  amount  to  be  paid  was 
$3,4S0.20,  and  that  from  all  payments  there 
should  be  reserved  15  per  cent,  to  be  paid 
30  days  after  tbe  completion  and  delivery 
of  tbe  work,  and  that  payments  should  be 
made  upon  the  certificate  of  the  architects 
of  the  said  plaintiff;  and  defendant  avers 
that  tbe  said  plaintiff  paid  to  the  said  Adams, 
Wright  &  Gossett  money  on  said  contract 
before  the  same  was  due  under  said  contract, 
and  without  the  certificate  of  said  architects, 
and  without  deducting  said  15  per  cent, 
whereby  said  ptalntUC  failed  to  retain  In 
bis  hands  suffldoit  fonds  to  complete  tbe 
said  contract. 

"(6)  This  defendant  denies  that  the  plain- 
tiff rightfully  or  lawfully  took  charge  of  and 
finished  said  work. 

"(6)  Thia  defendant  denies  that  the  plain- 
tiff was  put  to  any  cost  over  the  contract 
price  in  the  completion  of  said  contract 

"(7)  Tliat  under  and  by  the  terms  of  the 
iKind  sued  on,  it  was  provided,  among  other 
things,  that  suits  at  law  or  proceedings  in 
equity  brought  against  this  defendant  to  re- 
cover  any  claim  thereunder  must  be  entered 
within  six  months  after  the  completion  of 
said  contract;  and  the  defendant  avers  that 
said  contract  was  ended  and  terminated  by 
tbe  defendant  on  tbe  3d  day  of  July.  1807,  by 
refusing  to  permit  Adams,  Wright  &  Gossett 
to  further  perform  the  same,  and  this  suit 
was  not  instituted  wltMn  six  months  after 
said  3d  day  of  July,  1897. 

"(8)  That  It  is  provided  in  and  by  the 
terms  of  said  bond  here  sued  on  that  the  de* 
fendant  should  be  notified,  In  writing,  of  any 
act  on  the  part  of  Adams,  Wright  &  Gossett 
or  their  agents  or  employes  which  might  In- 
volve a  loss  for  which  this  defendant  may 
be  liable,  immediately  after  the  occurrence 
of  such  act  shall  have  come  to  the  knowl- 
edge of  tbe  duly  authorized  representatives 
of  the  plaintiff  who  shall  have  supervision  of 
tbe  completion  of  said  contract;  and  defend- 
ant avers  Lockwood  Brothers  were  the  duly 
authorized  representatives  of  the  plaintiff 
who  had  supervision  of  the  completion  of 
said  contract,  and  to  whose  approval,  accord- 
ing to  the  terms  of  the  contract,  all  materials 
were  subject;  that  on  or  about  the  23d  day 
of  May,  1897,  the  said  Lockwood  Brothers  re- 
jected a  lot  of  lumber  furnished  by  said 
Adams,  Wr^ht  &  Gossett  for  the  erection 
of  said  building,  and  afterwards,  while  wait- 
ing to  obtain  other  lumber  for  the  completion 
of  said  building,  there  was  a  suspension  of 
Bald  work  for  a  term  of,  viz.,  three  weeks, 
for  which  suspension  this  defendant  might, 
under  the  terms  of  the  contract,  be  liable; 


and  that  said  snspension  of  said  work  for 
the  time  aforesaid  was  known  to  the  said 
W,  T.  Robertson  and  to  the  said  I^ockwood 
Bros.,  and  that  no  notice  or  Information 
thereof  was  given  in  writing  or  otherwise  to 
this  defendant  by  the  said  Robertson,  Lock- 
wood  Bros.,  or  any  one  else,  until  on  or  about 
the  7th  day  of  July,  1897. 

That  after  tbe  execution  of  the  bond 
sued  on  the  plaintiff,  without  the  knowledge 
or  consent  of  defendant,  entered  into  an 
agreement  with  Adams,  Wright  &  Gossett 
by  which  material  changes  were  made  In  the 
said  contract  and  the  speclflcatlons  thereto, 
in  that  two  additional  rooms  were  added  to 
the  house  contracted  to  be  built,  without  the 
knowledge  or  consent  of  defendant,  and  with- 
out any  additional  time  being  allowed  for 
the  completion  of  said  contract 

"(10)  That  after  the  execution  of  the  bond 
sued  on,  the  plaintiff,  without  the  knowledge 
or  consent  of  the  defendant,  entered  Into  a 
new  agreement  with  the  said  Adams,  Wright 
&  Gossett  by  which  the  contract  mentioned 
In  said  bmid  was  materially  altered  and  add- 
ed to. 

"(11)  That  the  plaintiff  unwarrantably  pre- 
vented said  Adams,  Wright  &  Gossett  from 
completing  said  contract,  and  afterwards  a 
bona  fide  offer  was  made  to  said  plaintiff  by 
one  Garmichael,  a  responsible  person,  to 
complete  said  contract  for  the  sum  of  |2,- 
960,  but  the  plaintiff  refused  to  permit  said 
Carmlchael  to  complete  tbe  said  contract, 
but  employed  Smith  4  Graves  to  complete 
the  same  at  the  price  of,  viz.,  $330,  thereby 
needlessly  Incurring  an  additional  expense 
in  the  completion  of  said  contract  of,  tIi.. 
$350. 

"(12)  That  tbe  said  bond  sued  on  was 
executed  by  Adams,  Wright  &  Gossett  as 
principal  and  by  this  defendant  as  surety, 
and  that  heretofore,  to  wit  on  the  8th  day 
of  December,  1897,  Adams,  Wright  &  Gossett 
commenced  their  suit  against  the  said  W. 
T.  Robertson  in  the  circuit  court  of  Mont- 
gomery county,  in  which  suit  the  said  Adams, 
Wright  &  Gossett  claimed  of  the  said  W.  T. 
Robertson  tbe  value  of  the  labor  and  ma- 
terial furnished  in  carrying  out  said  contract 
for  which  the  bond  sued  on  herein  was  given, 
which  labor  and  material  It  was  claimed  In 
said  suit  had  been  accepted  and  nsed  by  the 
said  Robertson;  that  against  the  said  demand 
of  tbe  said  Adams,  Wright  &  Gossett  in  the 
said  suit  the  said  Robertson,  by  his  pleas 
Nos.  12  and  12^  in  the  said  suit  filed,  as 
shown  by  Exhibits  A  and  B,  hereto  attached 
and  made  a  part  hereof,  claimed  that  the 
said  Adams,  Wright  &  Gossett  had  broken 
their  said  contract,  and  that  by  reason  of 
said  breach  he,  the  said  Robertson,  had  been 
damaged  to  the  extent  of  $1,007.69,  and  be 
prayed  Judgment  over  for  the  said  sum 
against  the  said  Adams,  Wright  &  Gossett 
In  said  suit;  and  defendant  avers  that  the 
damages  so  claimed  by  the  said  Bobertran 
of  the  said  Adams,  Wright  ft  Gossett  In  tbe 
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Bald  suit  herein  mentlooed  for  the  breacb  of 
said  contract  are  the  same  Identical  damages 
claimed  of  this  defendant  In  this  Biilt;  and 
defendant  further  avers  that  heretofore,  viz., 
on  or  about  the  2Sd  day  of  November,  1899,  the 
said  suit  of  Adams,  Wright  &  Goaaett  against 
tbe  said  W.  T.  Robertson  in  said  circuit  court 
of  Montgomer?  county  came  on  for  trial  and 
was  tried,  and  that  in  the  said  suit  tbe  said 
Adams,  Wright  &  Gossett  Introduced  evidence 
to  sustain  their  said  claim  and  the  said  Rob- 
ertson introduced  evidence  to  sustain  hia  said 
claim  of  damages,  and  that  In  tbe  said  (mae  the 
damages  so  claimed  in  that  suit  by  the  said 
Robertson  against  the  said  Adams,  Wright 
&  Gossett  and  claimed  In  this  suit  by  the 
said  Robertson  against  this  defendant  were 
allowed  to  the  said  Robertson  against  the 
said  Adams,  W^right  &  Gossett  by  the  said 
jury  vcho  rendered  a  verdict  for  tbe  said 
Robertson,  and  upon  the  said  verdict  Judg- 
ment was  rendered  In  t&vor  of  said  Robert- 
son against  said  Adams,  Wright  &  Gossett, 
and  said  Judgment  remains  unreversed  and 
In  full  force  aud  effect.  Wherefore  this  de- 
fendant says  that  the  said  Robertson  has 
been  fully  paid  by  the  said  Adams,  Wright 
&  Gossett  all  of  the  damages  for  which  this 
defendant  bound  Itself  by  the  said  bond 
sued  on. 

"(13)  That  before  the  commencement  of 
this  suit  the  said  Robertson  had  been  paid 
in  full  by  Adams,  Wright  &  Gossett  all  tbe 
damages  which  the  said  Robertson  suffered 
by  the  breach  of  said  contract  by  the  said 
Adams,  Wright  &  Gossett. 

"(14)  That  the  bond  sued  on  was  executed 
by  Adams,  Wright  &  Gossett,  principal,  and 
by  this  defendant  as  surety,  and  that  hereto- 
fore, viz.,  on  or  about  the  8tb  day  of  De- 
cember, X8&1,  Adams,  Wright  &  Gossett  com- 
menced their  suit  in  the  circuit  court  of 
Montgomery  county  against  tbe  plaintiff  in 
this  suit,  in  which  said  suit  the  said  Adams, 
Wright  &  Gf^sett  claimed  of  tbe  said  plain- 
tiff In  this  suit  tbe  value  of  the  labor  and 
material  furnished  in  carrying  out  the  con- 
tract for  wblcb  the  bond  herein  sued  on  was 
given,  which  labor  and  material  so  furnished 
It  was  claimed  Iiad  been  accepted  and  used 
by  the  said  Robertson;  that  In  tbe  said  suit 
so  instituted  by  the  said  Adams,  Wrigbt  & 
Gossett  against  the  said  Robertson  the  said 
Robertson,  by  his  pleas  numbered  12  and 
12%  filed  in  the  said  cause  as  shown  by 
E^iblts  A  and  B,  hereto  attached  and  made 
a  p&Tt  hereof,  claimed  that  the  said  Adams, 
Wr^ht  &  Gossett  had  broken  the  said  con- 
tract, and  that  by  reason  of  said  breach  of 
said  contract  he,  the  said  Robertson,  had  been 
damaged  to  the  extent  of  $1,007.59,  and  he 
prayed  Judgment  over  for  the  said  sum 
against  the  said  Adams,  Wright  &  Gossett  in 
said  suit;  and  defendant  avers  that  tbe  dam- 
dges  so  claimed  by  tbe  said  Robertson  against 
the  said  Adams,  Wright  &  Gossett  for  the 
breach  of  said  contract  in  tbe  said  suit  here- 
in mentioned  are  tbe  same  Identical  damages 


claimed  of  this  defendant  In  this  suit  And 
defendant  further  avers  that  heretofore,  viz., 
on  or  about  the  23d  day  of  November,  18^, 
the  said  suit  of  Adams,  Wright  &  Gossett 
against  the  plaintiff  In  this  case  came  for 
trial  in  said  circuit  court  of  Montgomery 
county  and  was  tried,  and  in  the  said  trial 
said  Adams,  Wright  &  Gossett  Introduced 
evidence  of  their  claim  against  said  Robm* 
son,  and  said  Robertson  introduced  evidence 
as  to  his  claim  for  damages  against  said 
Adams,  Wright  &  Gossett,  and  upon  tbe  said 
trial  the  Judge  presiding  charged  said  Jury 
as  to  the  law  goyerniug  both  of  said  claims. 
And  defendant  avers  that  in  the  said  cause  of 
Adams,  Wright  &  Gossett  against  W.  T. 
Robertson  above  mentioned  the  Jury,  after 
receiving  the  charge  of  said  Judge,  rendered 
u  verdict  in  substance  as  follows:  'We.  the 
Jury,  find  for  the  defendant*  And  upon  the 
Bald  verdict  Judgment  was  rendered  in  favor 
of  the  said  Robertson  against  said  Adams, 
Wright  &  Gossett,  and  said  Judgment  re- 
mains unreversed  and  of  full  force  and  ef- 
fact  Wherefore  this  defendant  says  that 
the  plaintifC  in  this  suit  has  received  from 
Adams,  Wright  St  Gossett  payment  for  the 
full  amount  of  damages  claimed  of  this  de- 
feudant  in  this  suit,  and  cannot  again  have 
judgment  therefor  agaiust  this  defendant 

"(16)  That  the  bond  sued  on  was  executed 
by  Adams,  Wrigbt  &  Gossett  as  principal 
and  this  defendant  as  surety,  and  that  here- 
tofore, viz.,  on  or  about  the  8tb  day  of  De- 
cember, 1897,  Adams,  Wright  &  Gossett 
commenced  their  suit  in  the  circuit  court  of 
Montgomery  county  against  the  plaintiff  In 
this  suit,  in  which  said  suit  the  said  Adams. 
Wright  &  Gossett  claimed  of  the  plaiutife  In 
this  suit  the  value  of  tbe  labor  and  ma- 
terial furnished  In  carrying  out  tbe  con- 
tract for  which  the  bond  herein  sued  on  was 
given,  which  labor  and  material  so  furnish- 
ed it  was  claimed  had  been  accepted  and 
used  by  the  said  Robertson;  that  In  the  said 
suit  so  instituted  by.  tbe  said  Adams, 
Wrigbt  &  Gossett  against  the  said  Robert- 
son the  said  Robertson,  by  bis  pleas  num- 
bered 12  and  12^  filed  in  tbe  said  cause 
as  shown  by  Exhibits  A  and  B,  hereto  at- 
tached and  made  a  part  h^eof,  claimed  tbat 
the  said  Adams,  Wright  &  Gossett  had 
broken  the  said  contract,  and  that  by  rea- 
son of  said  breacb  of  said  contract  he,  the 
said  Robertson,  had  been  damaged  to  tbe 
extent  of  $1,007.59,  and  he  prayed  Judgment 
over  for  the  said  sum  against  tbe  said 
Adams,  Wright  &  Gossett  In  said  suit.  And 
defendant  further  avers  that  the  damages 
so  claimed  by  the  said  Robertson  against 
the  said  Adams,  Wright  &  Gossett  for  the 
breach  of  said  contract  in  the  said  suit 
therein  mentioned  are  the  same  Identical 
damages  claimed  of  this  defendant  In  this 
suit  And  defendant  further  avers  that 
heretofore,  viz.,  on  or  about  the  23d  day  of 
November,  1899,  the  said  suit  of  Adams, 
Wright  &  Gossett  against  thB.  jOalntUt  1b 
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thla  Bttit  came  on  for  trial  In  eald  drcnlt 
court  of  Montgomery  county  and  was  tried, 
and  on  the  said  trial  the  eald  Adams, 
Wright  &  Gossett  introduced  evidence  of 
tbelr  claim  against  said  Robertson  and  said 
Robertson  Introduced  evidence  as  to  his  said 
claim  for  damages  against  said  Adams, 
Wrigbt  &  Gossett,  and  said  evidence  so  In- 
troduced as  to  Adams,  Wright  &  Gossett's 
claim  showed  that  the  value  of  tbe  labor 
and  material  by  said  Adams,  Wright  &  Gos- 
sett under  said  contract  was  at  least  $889, 
and  that  Robertson  had  paid  not  exceeding 
$691.77  thereon,  and  upon  tbe  said  trial 
tbe  preddlng  Judge,  at  tbe  Instance  and  re^ 
quest  of  tbe  said  Robertson,  gave  to  the 
Jury  a  charge  in  substance  as  follows,  viz.: 
'If  the  Jury  believe  from  tbe  evidence  that 
the  plalntltFa  failed  to  perform  tbelr  con- 
tract, breached  the  same,  and  quit  work; 
that  tbe  defendant  then  took  charge  of  tbe 
house  and  work,  and  completed  the  same  ac- 
cording to  tbe  contract,  and  In  doing  so 
paid  out  and  e:Q}euded  money  lo  and  about 
the  completion  of  said  house  according  to 
said  contract  a  reasonable  and  fair  amount 
In  excess  of  the  contract  price — then,  upon 
this  statement  of  facts,  without  more,  tbe 
defendant  will  be  entitled  to  offset  by  way 
of  recoupment  any  such  excess;  und  the 
verdict  of  tbe  Jury  wlU  be  fQr  tbe  defend- 
ant over  against  plaintiffs  for  such  excess.' 
And  defendant  avers  that  In  tbe  said  cause 
of  Adams,  Wrigbt  &  Gossett  a^lnst  Robert- 
son above  mentioned,  tbe  Jury,  after  receiv- 
ing the  said  charge  substantially  as  al>ove 
stated,  rendered  a'  verdict  in  substance  as 
toUows:  *We,  the  Jury,  find  for  the  defend- 
ant,' and  Judgment  was  rendered  In  favor 
of  said  Robertson  In  accordance  with  said 
verdict,  and  said  Judgment  remains  unre- 
versed and  in  full  force  and  effect.  Where- 
fore this  defendant  says  that  the  plaintiff 
in  this  suit  bas  received  credit  In  the  said 
suit  of  Adams,  Wrigbt  &  Gossett  agaln&t 
Robertson  for  the  full  amount  of  tbe  dam- 
ages claimed  by  said  plaintiff  In  this  suit 
against  this  defendant,  and  cannot  again 
have  JndgmeDt  therefor  against  this  defen<l> 
ant 

"(16)  That  tbe  bond  sued  on  was  executed 
by  Adams,  Wright  &  Gossett  as  principal 
and  by  this  defendant  as  surety,  and  that 
heretofore,  viz.,  on  or  about  the  8th  day  of 
December,  1897,  Adams,  Wright  &  Gossett 
commenced  their  suit  in  the  circuit  court 
of  Montgomery  county  against  tbe  plaintiff 
In  this  suit  in  which  said  suit  tbe  said 
Adams,  Wright  &  Gossett  claimed  of  the 
idalntlff  In  this  suit  tbe  value  of  tbe  labor 
and  material  furnished  in  carrying  out  the 
contract  for  which  the  bond  herein  sued  on 
was  given,  which  labor  and  material  so  fur- 
nished It  was  claimed  had  been  accepted 
and  used  by  the  said  Robertson;  that  In  the 
said  suit  so  instituted  by  tbe  said  Adams, 
Wright  &  Gossett  against  tbe  said  Robert- 
son, the  said  Robertson,  by  bis  pleas  num- 


bered 12  and  12^^  filed  In  tbe  said  cause  as 
shown  by  Exhibits  A  and  B,  hereto  attach- 
ed and  made  a  part  hereof,  claimed  that 
the  said  Adams,  Wright  &  Gossett  had 
broken  the  said  contract,  and  that  by  rea- 
son of  said  breach  of  said  contract  he,  the 
said  Robertson,  had  been  damaged  to  the 
extent  of  $1,007.59,  and  he  prayed  Judg- 
ment over  for  the  said  sum  against  the 
said  Adams,  Wright  &  Gossett  in  said  suit 
And  defendant  avers  that  tbe  damages  so 
claimed  by  tbe  said  Robertson  against  the 
said  Adams,  Wright  &  Gossett  for  the 
breach  of  said  contract  in  tbe  said  suit 
herein  mentioned  are  the  same  Identical 
damages  claimed  of  this  defendant  In  tbis 
suit.  And  defendant  further  avers  that 
heretofore,  viz.,  on  or  about  the  23d  day  of 
November,  1899,  the  said  suit  of  Adams, 
Wright  &  Gossett  against  the  plaintiff  in 
thla  suit  came  on  for  trial  In  said  circuit 
court  of  Montgomery  county,  and  was  tried, 
and  on  said  trial  tbe  said  Adams,  Wrigbt 
&  Gossett  introduced  evidence  of  their 
claim  against  said  Robertson,  and  said  Rob- 
ertson introduced  evldeo'%  as  to  his  said 
claim  for  damages  against  said  Adams, 
Wright  &  Gossett,  and  said  evidence  intro- 
duced as  to  Adams,  Wrigbt  &  Gossetf  s  claim 
showed  that  the  value  of  the  labor  and  ma- 
terial furnished  by  them  was  between  $889 
and  $2,000,  and  that  not  exceeding  $691.77 
bad  been  paid,  and  upon  tbe  said  trial  the 
presiding  Judge,  at  the  Instance  and  request  of 
the  said  Robertsoti,  gave  to  tbe  Jury  a  charge 
In  substance  as  follows,  viz.:  'If  the  Jury  be- 
lieve from  the  evidence  that  tbe  plaintiffs  fail- 
ed to  perform  their  contract,  breached  the 
same,  and  quit  work;  that  the  defendant 
then  took  charge  of  the  house  and  work  and 
completed  the  same  according  to  the  con- 
tract, and  in  doing  so  paid  out  and  expend- 
ed money  in  and  about  tbe  completion  of 
said  house  according  to  said  contract  a  rea- 
sonable and  fair  amount  In  excess  of  tbe 
contract  price — then,  npon  this  state  of 
facta,  without  more,  the  defendant  will  be 
entitled  to  offset  by  way  of  recoupment  any 
snch  excess;  and  the  verdict  of  the  Jury 
win  be  for  the  defendant  over  against  plaln- 
tifls  for  such  excess.*  And  defendant  avers 
that  in  tbe  said  cause  of  Adams,  Wright  & 
Gossett  against  Robertson  above  mentioned 
the  Jury,  after  receiving  said  charge  aub- 
stantlelly  as  above  stated,  rendered  a  ver- 
dict In  substance  as  follows:  "We,  the  Jury, 
And  for  the  defendant,'  and  Judgment  was 
rendered  In  favor  of  said  Robertson  In  ac- 
cordance with  said  verdict,  and  said  Judg- 
ment remains  unreversed  and  In  full  force 
and  effect  Wherefore  the  defendant  says 
that  by  the  said  verdict  and  Judgment  It 
has  been  Judicially  determined  that  the  said 
[Robertson  has  suffered  no  more  damages 
than  the  balance  due  Adams,  Wright  &  Gos- 
sett by  the  said  Robertson  for  labor  and  ma- 
terial, and  that  said  damages  have  been 
paid,  and  said  Sob«tso^^can3»^^^^[<2 
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this  defendant  the  damages  already  received 
from  tbe  said  Adams,  Wright  &  Gtosaett'* 

To  the  fonrth  plea  the  plaintiff  demurred 
opoD  the  following  gronuds:  "(1)  That  the 
defendant  does  not  aver  in  said  plea  that 
the  amount  of  money  paid  by  plaintiff  to 
Bald  Adama,  Wright  &  Gossett  was  not  ac- 
toally  due  at  the  time  of  said  payment.  (2) 
The  defendant  does  not  aver  in  said  plea 
that  said  work  and  labor  stipulated  In  said 
contract  was  In  fact  ever  completed  and 
delivered  to  the  plaintiff  by  said  Adams, 
Wright  &  Gossett  (3)  Plaintiff  further  as- 
signs as  additional  ground  of  demurrer  to 
said  plea  No.  4  that  said  contract  sued  on 
and  set  forth  In  the  complalut  clearly  shows 
that  said  six  payments  to  be  paid  upon  the 
architect's  certificate  was  for  the  l>eueflt 
and  pleasure  of  the  plaintiff  in  this  cause, 
and  it  clearly  appears  from  said  contract 
that  the  plaintiff  could  exerdse  said  right 
or  pay  Adams,  Wright  &  Gossett  for  their 
work  and  labor  actually  performed  without 
any  certificate." 

To  pleas  9  and  10  the  plaintiff  demurred 
upon  the  following  grounds:  "(1)  That  they 
are  insuJScient  in  law,  and  are  no  answer 
to  the  complaint.  (2)  That  while  it  is  al- 
leged that  after  the  execution  of  the  bond 
sued  OD  the  plaintiff,  without  the  knowl- 
edge or  consent  of  the  defendant,  entered  in- 
to an  agreement  with  Adams,  Wright  & 
Gossett  by  which  material  changes  were 
made  In  the  contract  and  the  specifications 
thereto,  in  that  two  additional  rooms  were 
added  to  the  bouse  contracted  to  be  built, 
without  the  knowledge  or  consent  of  the  de- 
fendant, and  without  any  additional  time  be- 
ing allowed  for  the  completion  of  said  con- 
tract, yet  It  Is  nowhere  averred  that  said 
changes  or  alteraUons  were  not  such  as 
were  authorissed  to  be  made  by  and  between 
plaintiff  and  Said  Adams,  Wright  &  Gos- 
sett under  said  contract  of  date  April  26, 
1897,  and  the  plans  and  specifications  there- 
to attached,  which  were  Incorporated  with, 
and  formed  a  part  of,  said  contract  of  said 
date;  and  Is  indefinite  and  uncertain  In  that 
it  fails  to  specify  what  particular  parts  of 
said  articles  of  agreement  were  violated  by 
reason  of  said  alleged  changes  or  alterations, 
or  to  specify  what  particular  parts  of  said 
articles  of  agreement  required  notice  to  be 
given  to  this  defendant  of  any  changes  or 
alterations  which  plaintiff  might  make  with 
said  Adams,  Wright  &  Gossett  under  said 
contract." 

To  pleas  numbered  respectively  12,  13,  15, 
aiid  16,  the  plaintiff  separately  and  several- 
ly demurred  upon  '  the  following  grounds: 
"(1)  That  each  of  said  pleas  are  insufflclent 
In  law,  and  are  no  answer  to  the  complaint 
as  amended;  -  (2)  That  the  averments  In 
each  of  said  pleas  show  that  this  defendant, 
the  Fidelity  &  Deposit  Co.  of  Maryland, 
was  not  a  party  to  said  suit  pf  Adams, 
Wright  &  Gossett  v.  W.  T.  Robertson,  thfs 
plaintiff,  and  that  said  Adams,  Wright  A 


Gossett  are  not  sued  In  tiie  action  now 
pending,  and  are  not  parties  to  thla  cause; 
and  that  tills  defendant,  FldeUty  &  Deposit 
Co.  of  Maryland,  not  being  a  party  or  privy 
In  or  to  the  suit  of  Adams,  Wright  &  Gos- 
sett against  this  plaintiff  in  said  several 
pleas  respectively  referred  to,  could  be  in 
no  wise  affected  by  a  Judgment  tither  in 
favor  of  or  against  said  Adams,  Wright  & 
Gossett  (3)  That  said  pleas  do  not  show 
in  any  averment  thereof  that  the  parties 
to  the  two  suits  are  the  same,  the  subject- 
matter  the  same,  or  that  the  identical  point 
in  issue  is  the  same,  or  ttiat  judgment  has 
been  rendered  In  the.  first  salt  on  that  par- 
ticular point" 

Plaintiff's  demnrrers  to  the  pleas  as  above 
set  out  were  sustained,  and  the  defendant 
by  leave  of  the  court,  filed  amended  pleas 
4,  12,  14,  15,  and  16.  The  fourth  plea,  as 
amended,  was  In  words  and  figures  as  fol- 
lows: "(4)  That  In  and  by  the  terms  of 
said  bond  the  contract  between  the  plaintiff 
and  said  Adams,  Wright  &  Gossett  was, 
with  all  its  terms,  conditions,  and  covenants, 
made  a  part  of  said  bond,  and  In  and  by  the 
terms,  conditions,  and  covenants  of  eaid  con- 
tract  it  was  provided  that  the  payment  by 
said  plaintiff  for  said  work  to  the  said 
Adams,  W^rlght  &  Gossett  should  be  made  In 
six  equal  payments,  and  the  total  amount 
to  be  paid  was  $3,450.20;  and  that  from  all 
payments  there  should  be  reserved  15  per 
cent,  to  be  paid  thirty  days  after  the  com- 
pletion and  delivery  of  the  work,  and  that 
payments  should  be  made  upon  the  certifi- 
cate of  the  architects  of  the  said  plaintiff; 
and  defendant  avers  that  the  said  plaintiff 
paid  to  the  said  Adams,  Wright  &  Gossett 
money  on  said  contract  before  the  same  was 
due  under  said  contract,  and  without  any 
certificate  or  estimate  of  said  archltectH  hav- 
ing been  made  or  given  therefor,  and  with- 
out deducting  said  15  per  cent  whereby 
said  plaintiff  failed  to  retain  In  his  hands 
sufficient  funds  to  complete  the  said  con- 
tract." 

The  amendments  to  the  twelfth,  fourteenth, 
fifteenth  and  sixteenth  pleas,  respectively, 
was  that  a  copy  of  the  judgment  rendered  In 
the  case  of  Adams,  Wright  &  Gossett  v. 
Robertson  In  favor  of  said  Robertson  was 
attached  as  an  exhibit  and  made  a  part  of 
each  of  said  pleas.  In  other  respects  the 
amended  twelfth,  fourteenth,  fifteenth,  and 
sixteenth  pleas  were  Identical  with  said  pleas 
as  originally  filed.  The  plaintiff  moved  the 
court  to  strike  the  twelfth,  fourteenth,  fif- 
teenth, and  sixteenth  pleas.  Tbere  was  a 
motion  made  to  strike  the  twelfth,  four- 
teenth, fifteenth,  and  sixteenth  pleas  as 
amended,  which  was  overruled. .  To  the  fourth 
plea  as  amended  the  plalutiff  demurred  upon 
the  same  grounds  as  to  th6  original  fourth 
plea,  and  this  demurrer  was  sustained.  De- 
murrers we#e  overruled  as  to  the  twelfth, 
fourteenth,  fltteenO,  and  djcteenth  jtleas 
amended:  ^.^^.^^^  by  GoOgle 
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To  tbe  second  plea  the  plaintiff  filed  the  fol- 
lowing replication:  "OomcB  the  plaintiff,  and 
replies  to  plea  No.  2,  and  by  way  of  r^llca- 
tion  says  that,  while  it  is  provided  In  and 
by  the  terms  of  said  bond  that  the  defend- 
ant shall  be  notified  in  writing  of  any  act  on 
the  part  of  said  Adams,  Wright  &  Gosaett 
or  tbdr  agents  or  employes  which  might 
ioTolTe  a  loss  for  which  the  said  defendant 
would  be  liable  immediately  after  the  oc- 
currence of  such  acta  shall  have  come  to  the 
knowledge  of  the  duly  authorized  representa- 
tive of  the  plaintiff  who  shall  have  supervi- 
sion of  said  contract,  plaintiff  avers  and 
replies  tliat  plaintiff  did  immediately  upon 
such  acts  as  complained  of  coming  to  the 
knowledge  of  .plaintiff  or  hla  authorized  rep- 
resentative notify  tbe  defendant  In  writing 
of  said  acts,  and  also  mailed  a  registered  let- 
ter containing  a  notification  of  such  acts  as 
complained  of  to  defendant  at  Its  principal 
office  In  Baltimore  City,  Md.;  and  plaintiff 
farther  avers  by  way  of  replication  tluit  de- 
fendant, on  July  16,  1897,  acknowledged  the 
rec^pt  of  said  notification,  and  instructed  the 
plaintiff  to  let  tbe  contract  to  some  responsi- 
ble person  to  finish  aald  bnlldlng,  btit  to 
require  good  and  sufficient  bond  from  such 
person  for  the  faithful  performance  of  his 
contract" 

To  the  eleventh  plea  the  plaintiff  filed  the 
following  replication:  "And  by  way  of  repli- 
cation to  plea  No.  11  the  plaintiff  avers  tlut 
he  did  not  prev«it  said  Adams,  Wright  & 
Gossett  from  completing  said  contract,  but 
opon  the  contrary,  naed  reasonable  and 
earnest  efforts  'to  have  them  complete  said 
contract;  that  after  said  Adams,  Wright  ft 
Gossett  refused  to  complete  their  said  con- 
tract, and  after  tliey  had  failed  and  refused 
to  furnish  the  materials  and  provide  the 
labor  needfnl  and  proper  for  the  due  per^ 
formance  of  tbe  said  contract  in  tbe  con- 
struction of  said  dwelling  house  according  to 
the  plans  and  specifications,  and  particularly 
as  provided  in  the  fourth  paragraph  of  said 
contract  of  date  April  26,  1897,  and  after 
Adams,  Wright  &  Gossett  had  refused  to  sap- 
ply  sufficiency  of  wortcmen  or  materials,  and 
had  caused  an  uni%aeonable  delay  or  smpen- 
sion  of  the  work,  and  had  failed  and  refused 
to  comply  with  said  articles  of  agreement  of 
April  is,  1897,  as  provided  in  section  6,  and 
other  provisioiM  of  aald  contract  of  said  date, 
plaintiff,  in  writing,  notified  Adams,  Wright 
ft  Gossett  tliat  said  contract  was  forfeited, 
and  that  plaintiff  should  exercise  his  rights 
in  the  praises  as  provided  by  said  contract; 
that  plaintiff  also  gave  due  notice  in  writing, 
as  provided  by  said  contract,  to  the  defend- 
ant, of  the  several  acts  on  the  part  of  Adams, 
Wright  ft  Gossett  herein  complained  of,  and 
that  thereupon  defendant,  by  and  through 
Its  genera]  agent  one  R.  F.  Manley,  on,  to 
wit,  Joly  6,  1897,  communicated  to  plaintiff, 
In  writing,  in  substance  as  follows:  *In  re 
Adams,  Wright  ft  Ooesett:  Oar  Company 
does  not  wlsb  to  assume  flie  contract  ct  aald 


firm  to  finish  your  building  or  sublet  said 
contract  We  state  upon  Information  that 
you  should  let  tills  contract  to  finish  said 
building  to  G.  H.,Carmlchael,  of  Montgomery, 
Ala.,  at  and  for  the  sum  of  f2,95C,  and  we 
approve  and  recommend  this  action.  Toa 
should  require  good  and  sufflclrait  Irand  from 
Carmlchael.'  And  plaintiff  avers  that  there- 
upon the  architects  mentioned  and  described 
in  said  contract  to  wit,  Lockwood  Bros.,  did 
agree  to  let  the  said  contract  to  G.  H.  Car- 
mlchael, conditioned  that  he  would  make  a 
good  and  sufficient  bond  to  carry  out  said 
contract;  that  said  Carmlchael  failed  to 
make  the  required  bond  or  give  good  and 
snffldent  surety,  and  notified  plaintiff  that 
he  was  unable  to  do  so,  and  plaintiff  duly 
notified  defendant  of  the  failure  of  the  said 
Carmlchael  to  give  good  and  sufficient  bond 
as  reqUred  by  defendant,  as  well  as  of  the 
failure  of  the  plaintiff  to  obtain  from  said 
Carmlchael  a  good  and  sufficient  bond  to 
finish  said  building;  and  plaintiff  also  noti- 
fied defendant  that  said  architects  had  award- 
ed the  contract  for  the  completion  of  said 
dwelling  house  to  Smith  ft  Graves,  they  be- 
ing the  lowest  and  best  responsible  bidders 
therefor."  And  as  further  replication  to  the 
second  and  eleventh  pleaa  the  plaintiff  filed 
the  following  repllcatton: .  ''Comes  the  plain- 
tiff, and,  ftirther  answering  pleas  No.  2  and 
11  se^rately  and  Beverally,  says  that  imme- 
diately after  the  occnrrence  of  the  acts  com- 
plained of  on  the  part  of  Adams,  Wright 
ft  Gossett  coming  to  tbe  knowledge  of  plain- 
tiff or  his  authorized  agent  who  had  snp^p- 
vision  of  said  contract,  platntlfl  notified  tbe 
defendant,  the  Fidelity  &  Deposit  Oo.  of 
Maryland,  In  writing,  of  said  acts,  and  also 
mailed  a  registered  letter  containing  a  noti- 
fication of  said  acts  as  complained  of  to  de- 
fendant at  Its  principal  office  In  Baltimore, 
Md.,  and  also  gave  to  said  defendant.  Fidelity 
ft  Deposit  Co.  of  Maryland,  due  notice  In 
writing  of  all  the  acts  on  the  part  of  Adams, 
Wright  ft  Gossett  herein  complained  of;  and 
that  thereupon  defendant,  by  and  through  its 
general  agent  one  R.  F.  Bfanley,  on,  to  wit 
July  6,  1897,  acknowledged  rec^pt  of  said 
notification,  and  instructed  plaintiff  to  let  the 
contract  and  to  finish  the  erection  ot  said 
dwelling  as  provided  by  said  contract;  that, 
after  such  notification  hi  writing  bad  been 
made  to  defendant  as  provided  by  said  con- 
tract of  date  May  G.  1897.  Adams,  Wright  & 
Gossett  sued  tills  plaintiff  (who  was  d^end- 
ant  to  that  suit)  for  a  breach  of  said  con- 
tract; and  plaintiff  avers  tiutt  thereafter,  to 
wit  at  the  Noveml)er  term,  1899,  of  the 
circuit  court  of  Montgomery  county,  in  said 
suit  between  Adams,  Wright  ft  Gossett  and 
this  plaintiff,  wherein  said  Adams,  Wright  ft 
Gossett  sued  to  recover  of  this  plaintiff  tbe 
sum  of  $3,000  for  the  breach  of  ctmdltioiua  of 
a  contract  executed  by  this  plaintiff  and  said 
Adams,  Wrif^t  ft  Gossett  on.  to  wit  the 
26tli  day  of  April,  1897,  npon  tbe  trial  of  said 
eaoM  OM  o(  tlM  lines  pnaeatBCL^u  wfaetk- 
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er  plaintiff  In  tbis  action  (who  was  defend- 
ant In  that  action)  had  breached  said  con- 
tract, and  upon  the  trial  of  said  Issue  the 
affirmative  cbarge  was  given  In  behalf  of 
plaintiff  In  this  action  (the  defendant  In 
that  snlt),  and  the  verdtct  of  the  Jury  was 
as  follows;  'We,  the  Jury,  find  tor  the  de- 
fendant' And  plaintiff  avers  that  a  Judg- 
ment of  this  honorable  court  was  thereupon 
entered  of  record  In  accordance  with  the 
verdict  of  the  Jury,  and  as  more  particularly 
set  forth  ]n  defendant's  pleas." 

To  the  third,  fifth,  seventh,  and  eighth  pleas 
the  plaintiff  filed  the  following  replication: 
"Comes  the  plaintiff,  and.  answering  said 
pleas  3,  6,  7,  and  8  separately  and  severally, 
flays  that  immediately  aftw  Adams,  Wright 
&  Goesett  breached  their  contract  In  the 
manner  set  forth  In  the  complaint  in  this 
suit,  and  Immediately  after  the  same  came 
to  the  knowledge  of  plaintiff  or  his  author- 
ized agent  who  had  supervision  of  said  con- 
tract, plaintiff  notified  the  defendant,  the 
Fidelity  &  Deposit  Co.  of  Maryland,  of  said 
acts  constituting  a  breach  of  said  contract 
tn  the  manner  provided  by  said  contract; 
fbat,  after  such  notification  In  writing  had 
been  made  to  defendant  as  provided  by  said 
contract  of  date  May  S.  1897,  Adams,  Wright 
A  Gosaett  sued  this  plaintiff  (who  was  de- 
fendant to  that  salt)  for  a  breach  of  said 
contract,  and  plaintiff  avers  that  thereafter, 
to  wit,  at  the  November  term,  1899,  of  circuit 
conrt  of  Uontgomery  county.  In  said  suit  be- 
tween Adams,  Wright  &  Gossett  and  this 
plaintiff,  wherein  said  Adams,  Wright  ft  Gos- 
sett sued  to  recover  of  this  plaintiff  the  sum 
of  93,000  for  the  breach  of  the  conditions  of 
a  contract  executed  by  this  plaintiff  and  said 
Adams,  Wright  &  Gossett  on,  to  wit,  the 
26th  day  of  April,  1897,  one  of  the  Issues 
presented  on  said  trial  was  whether  plaintiff 
in  this  action  (who  was  defendant  in  that  ac- 
tion) liad  breached  this  contract;  and  upon 
the  trial  of  said  iMue  the  afflrmatlTe  charge 
was  given  In  behalf  of  plaintiff  in  this  ac- 
tion (the  defendant  in  that  suit),  and  the  ver- 
dict of  the  Jury  was  as  follows:  'We,  the 
Jury,  find  for  the  defendant*  The  plaintiff 
avers  that  a  Judgment  of  this  honorable  court 
was  thereupon  entered  of  record  la  accord- 
ance with  the  verdict  of  the  Jury,  and  as 
made  particularly  set  forth  In  defendant's 
pleas  12,  14,  15,  and  Id,  and  In  plaintiffs 
replication  to  said  pleas,  and  that  the  ver- 
dict of  thla  honorable  court  In  said  suit  of 
Adams,  Wrlgbt  &  Gtossett  is  condusive  In 
the  present  action  upon  so  much  of  said 
pleas  3,  S,  7,  and  8  as  seek  to  show  that 
Robertson  in  any  manner  breached  said  cchi- 
tract  of  date  28th  April,  1S97.  and  is  con- 
clusive upon  this  defendant,  who  Is  surety 
for  Adams,  Wrlgbt  &  Gossett.  tlrnt  said 
Adams,  Wright  ft  Gossett  breached  said  eon- 
tract  of  said  date." 

To  the  twelfth,  fourteenth,  fifteenth,  and 
^teenth  pleas  as  amended  the  plaintiff  filed 
tbe  following  replication:  "Comes  the  plalo- 


tlfl,  and  replies  to  plea  No.  12  as  amended, 
and  says  that  a  suit  was  Instituted  by  Adams, 
Wright  &  Gossett  in  the  circuit  court  of 
Montgomery  county,  and  was  tried  at  the 
November  term,  1899;  that  said  plaintiffs, 
Adams,  Wright  &  Gossett  sued  on  the  com- 
mon counts  for  work  and  labor  done  and 
material  furnished,  and  also  had  a  special 
count  on  the  contract  designated  as  'Couni 
A,'  and  also  counts  numbered,  respectively. 
2  and  3,  predicated  on  the  contract,  wherein 
said  Adams,  Wright  &  Gossett  claimed 

000  on  a  certain  contract  executed  by  tbe 
plaintiffs  in  this  cause  on,  to  wit  the  20tb 
day  of  April,  1897,  which  said  counts,  with 
the  contract  as  an  exhibit  thereto,  are  hereby 
marked  'Exhibit  C*  to  this  replication;  and 
plaintiff  avers  that  upon  the  termination  of 
said  suit  tbe  court  gave  in  writing  the  gen- 
eral charge  for  defendant  as  to  said  counts 
A,  2,  and  3,  and  also  stated  that  so  far  as 
a  recovery  on  tbe  contract  was  concerned, 
that  he  would  direct,  and  be  did  so  direct 
(see  exhibit),  the  Jury  to  find  in  behalf  of  this 
plaintiff  hi  so  far  as  any  claim  is  set  forth 
ijt  counts  A,  2,  and  3.  Judge  J.  C.  Ander- 
son,* the  presiding  Judge,  charged  the  Jury, 
touching  said  special  counts  predicated  on 
the  contract,  as  follows:  *Now,  tbe  plaintiff's 
claim  In  this  case  is  hypothecated  on  several 
counts  lu  tbe  complaint  In  some  of  those 
counts— A,  2,  and  3— he  sues  to  recover  dam- 
ages for  the  breach  of  a  contract  on  the  part 
of  the  defendant,  and.  In  order  for  them  to 
recover  on  those  counts,  they  must  show  a 
specific  performance  on  their  part  Well, 

1  charge  you  that  under  tbe  evidence  the 
plaintiffs  are  not  entitled  to  recover  In  this 
case  against  the  defendant  on  the  special 
counts.  That  being  the  case,  the  question  of 
tbe  damages  or  of  any  damages  that  may 
have  been  alleged  to  have  been  sustained  by 
the  piahitlffs  by  virtue  of  a  breach  of  that 
builders'  contract  has  been  eliminated,  and 
the  counts  upon  which  yoa  are  to  try  this 
case  are  tbe  counts  for  money  had  and  re- 
ceived, what  is  called  the  action  of  asstmip- 
slt'  Plaintiff  fnrtber  avers  that  (me  of  tiie 
counsel  for  tbe  plaintiffs,  viz..  Judge  Jno.  G. 
Winter,  stated  in  open  coutt,  during  the  prog- 
ress of  said  trial,  that  be  would  rely  npon 
the  common  counts  for  a  recovery;  and  that 
said  special  counts  designated  as  A,  2,  and  3. 
or  any  claim  thereunder,  were  not  aabmltted 
to  the  Jury  trying  said  cause  for  any  purpose. 
Plaintiff  furtiier  avers  that  plea  designated 
as  plea  12^4  was  specially  directed  to  said 
count  A,  as  will  be  seen  by  reference  there- 
to; that  no  other  plea  was  interposed  seek- 
ing recoupment  or  set-off,  except  said  plea 
12^4.  That  plea  12,  which  is  made  a  part  <tt 
this  replication  hereby  referred  to,  did  not 
seek  for  a  Judgment  over  against  Adams, 
Wright  &  Ctoesett  but  merely  set  up  a 
breach  of  said  contract  on  tbe  part  of  Adams, 
Wrlgbt  ft  Gossett,  and  averred  that  said 
Bobeitson,  plaintiff  herein,  had  paid  oat  a 
large  som  of  money,  to  wit,  tijOOO,  to  couk- 

Digitized  byVjOOgCC 


Ala.) 


FIDELITY  ft  DEPOSIT  CO.  T.  BOBEBTSON. 


941 


plete  said  building,  In  exce8&  of  the  original 
contract  price,  as  evidenced  bj  exhibit  here- 
to attached.  This  plea  Is  also  interpoEied 
separate  to  pleas  14,  15,  and  16." 

To  the  r^llcatlMi  filed  to  pleas  2  and  11 
tbe  defendant  demurred  npon  the  toUoiviDg 
gionnds:  "(1)  Said  replication  faQs  to  den; 
the  allegations  os  any  of  the  allegations  of 
said  plea.  ^  Satd  r^icatltHi  falls  to  confess 
and  avoid  the  allegation  or  any  of  tlie  at- 
legatious  of  said  plea.  (8)  It  is  not  shown 
hy  said  replication  that  tbla  defendant  was 
a  party  to  said  suit  of  Adams,  Wright  & 
Oossett  T.  Bcrtiertson.  f4)  The  matters  set 
op  in  said  r^licatlon  are  res  Inter  alios, 
and  do  not  affect  the  rights  of  this  defendant 
In  this  snit." 

To  the  replication  to  the  third  plea  tbe 
defendant  demorred  upon  the  following 
grounds:  "(1)  It  is  not  denied  in  said  replica- 
tion lhat  tbe  plaintiff  In  ttils  suit  by  his 
own  unauthorised  act  prevented  Adams, 
Wright  &  Qossett  from  completing  said  con- 
tract. (2)  It  is  immaterial,  as  an  answer  to 
said  plea,  what  notice  the  plaintiff  gave  to 
defendant  in  this  case.  (3)  Tb»  matters  set 
up  in  said  r^licati<m  as  to  a  Jndgment  that 
Adams,  Wrl^t  &  Gtoesett  liad  broken  their 
said  contract  is,  as  to  this  defendant,  res 
inter  alios  acta,  and  tbe  matters  adjudicated 
therein  as  stated  in  said  replication  are  not 
conctuBive  on  ttils  defendant." 

To  the  replication  to  tbe  fifth  plea  defend- 
ant demurred  upon  the  grounds  of  demurrer 
filed  to  tbe  replication  to  the  third  plea, 
and  also  upon  the  following  ground:  "It 
is  not  alleged  in  said  replication  ttiat  the 
plaintiff  rightfully  or  lawfully  took  charge 
of  and  finished  said  work." 

To  tlie  replication  to  the  seventh  plea  tbe 
defendant  demurred  npon  the  grounds  of  de- 
marrer  assigned  to  the  replication  to  the 
third  plea,  and  the  following  additional 
grounds:  "<!)  It  is  not  denied  In  said  repli- 
cation that  ond^r  tbe  terms  of  the  bond  sued 
on  tbe  plaintiff  was  bound  to  bring  this 
suit  within  six  months  after  tbe  completion  of 
the  contract  (2)  It  is  not  denied  in  said  rep- 
lication that  said  contract  was  ended  on  the 
3d  day  of  July,  1897." 

To  the  replication  to  the  eighth  plea  the 
plaintiff  demurred  upon  tbe  grounds  of  de- 
murrer  filed  to  the  replication  to  the  third 
plea  and  the  following  additional  grounds: 
"(1)  It  Is  not  denied  that  the  bond  sued  on 
con  tallied  the  stipulations  stated  in  said  plea. 
<2)  It  Is  not  denied  that  on  or  about  ttie 
23d  day  of  May,  1897,  Lockwood  Bros,  re- 
jected a  lot  of  lumber,  as  stated  In  said  plea, 
and  tbat  by  reason  thereof  tliere  was  a  sus- 
pension of  said  work  for  three  weeks,  and 
tbat  no  notice  thereof  was  given  to  this  de- 
fendant until  the  7th  day  of  July,  1897." 

To  the  replication  to  the  twelfth,  four>> 
teenth.  fifteenth,  and  sixteenth  pleas  as 
nmended  the  defendant  demurred  upon  tbe 
following  grounda:  "(1)  That  said  replica- 
tion shows  that  the  complaint  la  tiie  caaa 


of  Adams,  Wright  ft  Gtossett  v.  Bobertson 
contains  tbe  common  counts  as  well  as  tbe 
special  counts  mentioned,  and  It  Is  not  de- 
nied tiiat  as  to  said  common  counts  tbe  said 
Robertson  did  claim  as  against  tbe  said  de- 
mand of  Adams,  Wright  ft  OMsett  in  the 
said  suit  that  they,  said  Adams,  Wright  ft 
Oossett,  had  broken  their  said  contract,  and 
that  by  reason  of  said  breach  he,  said  Bob- 
ertson, had  been  damaged  to  tbe  extent  of, 
to  wit,  a  thousand  and  seven  "/loo  dollars, 
and  prayed  Judgment  thereon.  (2)  It  is  not 
denied  in  said  replication  that  the  damages 
claimed  in  tills  suit  are  the  same  identical 
damages  claimed  by  said  Bobertson  and  sub- 
mitted to  the  jury  In  said  suit  of  Adams, 
Wright  ft  Gosaett  v.  Bobertson,  and  that  tbe 
Jury  In  said  case  considered  said  claim  of 
damages.  (3)  It  Is  not  denied  In  said  replica- 
tion tliat  in  the  said  suit  of  Adams,  Wright 
ft  Oossett  V.  Robertson  the  said  Robertson 
Introduced  evidence  of  bis  claim  for  damages 
growing  out  of  the  failure  of  said  Adams, 
Wright  ft  Gosaett  to  carry  out  said  contract, 
and  that  said  Jury  foimd  in  favor  of  the 
claim  of  said  Robertson.  (4)  The  said  repli- 
cation sfiows  that  there  was  a  plea  to  the 
common  counts  In  said  suit  of  Adams,  Wright 
ft  Oossett  V.  Robertson,  claiming  damages 
tbe  same  as  claimed  here,  which  said  claim 
vras  submitted  to  the  Jury  In  said  case,  and 
ctiarged  on  by  the  court.  (5)  It  la  not  al- 
leged in  said  replication  tbat  the  part  of  the 
Judge's  diarge  set  out  therein  was  aU  tbe 
charge  given  by  tbe  presiding  Judge  In  said  - 
case  of  Adams,  Wright  ft  Oossett  v.  Bobort- 
Bon.  (8)  Tbe  fact  tbat  the  court  In  ttie  case 
of  Adams,  Wright  ft  Oossett  v.  Bobertoon 
gave  the  general  charge  In  fovor  of  said  Bob- 
ertson as  to  the  counts  A,  2,  and  8  is  no  an- 
swer to  said  plea.  (7)  Said  replication  seeks 
to  answer  said  plea  In  part  only.  In  that  it 
falls  to  deny  tbat  tbe  aald  Bobertson  by  hto 
piM  12%  in  said  snit  of  Adams,  Wright  & 
Oossett  V.  Bobotson  sought  to  recoup  the 
damages  sought  to  be  recovered  in  tbis  suit, 
and  it  la  not  alleged  that  said  plea  12%  In 
said  former  case  was  ever  wittidrawn." 

Tbe  defendant  moved  to  strike  tbe  said 
several  teplicatlona,  and  this  motion  was 
overruled.  The  demurrers  to  each  of  the 
repilcatlona  as  above  set  out  wege  overruled, 
and  thereupon  the  defendant  filed  rejoinders 
to  each  of  tbe  replicationa  to  amended  ^eas 
12,  14.  15,  and  16.  Tinder  fhe  oi^lon  on 
the  present  appeal  It  is  necessary  to  set 
out  at  length  said  rejoinders;  nor  Is  it  neces* 
pary  to  set  out  In  detail  th«  facts  of  the 
case.  The  defendant  eocoepted  to  so  much  of 
tbe  general  charge  of  the  court  Trtdch  was 
In  words  and  flgnrra  as  ftrilows:  "The  meas- 
ure of  damages  will  be  the  difference  rea- 
sonably and  Justly  expended  irlthin  the  speci- 
fications between  the  amount  of  mmey  paid 
to  Smltii  ft  Graves  for  the  eompletlon  of 
that  building  over  and  above  tlie  amount 
Bo1)ertBon  ^eed  to  pay  Adams,  Wright  ft 
Gomt  tbwefw,  ^vlded  that  aw>c«mtmcti 
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-wltb  Smith  &  Gravea  included  only  tbe 
same  as  the  contract  of  Adams,  Wright  & 
Goasett  In  addition  to  the  difference  be- 
tween what  he  agreed  to  pay  Adams,  Wright 
&  GoBsett  and  what  he  paid  Smith  &  Graves, 
you  will  consider  the  nnml>er  of  days  at 
per  day  that  there  was  a  detention  keeping 
the  bouse  from  Robertson  from  the  time  it 
was  to  have  been  delivered,  and  then  ascer- 
tain tiie  value  <3f  the  old  house,  or  that  part 
of  It  used  by  Adams,  Wright  &  Oossett; 
and  these  items  compose  the  amount  the 
plaintiff  is  entitled  to  recover,  would  be  the 
measure  of  plaintlfrs  damages."  The  de- 
fendant also  excepted  severally  to  the  charge 
of  the  court  that  the  plaintiff  would  be  en- 
titled to  recover  $6  a  day  for  the  time  the 
house  was  unfinished  after  the  time  it  was 
to  have  been  dellv«-ed,  and  separately  ex- 
cepted to  that  part  of  the  general  charge  In 
which  the  court  told  the  Jury  that  the  plain- 
tiff could  recover  the  value  of  that  part  of 
the  old  house  which  was  used  by  Adams, 
Wright  &  Gossett. 

Among  the  charges  requested  by  the  de- 
fendant, and  to  the  refusal  to  give  each  of 
which  the  defendant  separately  excepted, 
were  the  following:  (1)  "If  the  Jury  believe 
the  evidence  in  this  case,  they  will  find  a 
verdict  In  favor  of  the  defendant"  (2)  "If 
the  plaintiff  is  entitled  to  recover  at  all,  he 
is  not  entitled  to  recover  anything  more 
than  the  amount  of  the  difference  between 
what  he  paid  &nlth  ft  Graves  and  the  amount 
he  agreed  to  pay  Adams,  Wright  &  Gossett, 
and  the  Interest  thereon  from  the  day  of  the 
payment  to  Smith  &  Graves."  (3)  "This  de- 
fendant is  not  liable  for  the  95  per  day  for 
SO  days,  amounting  to  $300,  which  the  plain- 
tiff claims  by  reason  of  the  failure  of  Adams, 
Wright  &  Gossett  to  finish  the  house  by  the 
time  contracted  for."  <4)  "This  defendant  Is 
not  liable  in  this  suit  for  any  amount.  If  the 
Jury  believe  from  the  evidence  that  the  sus- 
peuslon  of  the  work  under  said  contract  oc- 
curred May  23,  1897,  and  lasted  for  about 
three  weeks  from  said  date,  and  that  no 
notice  thereof  was  sent  to  defendant,  or 
either  of  its  agents  or  officers,  before  June 
29,  1897."  (6)  "If  tiie  Jury  believe  from  the 
evidence  that  the  plaintiff  received  a  bid 
other  than  that  of  Garmichael  for  the  com- 
pletion of  his  bouse,  after  Adams,  Wright  & 
Gossett  had  quit  work,  which  was  lower  than 
the  bid  of  Smith  &  Graves,  It  was  his  duty 
to  give  the  contract  for  the  completion  of 
said  bouse  to  said  lower  bidder." 

There  were  verdict  and  Judgment  for  plain- 
tiff assessing  his  damages  at  |1,083.  The  de- 
fendant appeals,  and  assigns  as  error  the 
rulings  of  the  court  upon  the  pleadings  which 
were  adverse  to  the  defendant,  the  rulings 
of  the  court  upon  the  evidence  and  upon  the 
chaiges  requested,  and  the  rendition  of  Jnd^ 
ment  in  favor  of  the  plaintiff. 

Watts.  Tiny  &  Oaffey.  for  appellant  A. 
A.  Wiley  and  cauti.  WUklnsoD,  for  appellee. 


SHARPB,  J.  Adams,  Wright  &  Goesetl 
contracted  In  writing  with  plaintiff  to  build 
for  the  latter,  according  to  certain  spedflca- 
tions,  a  dwelling  bouse,  to  furnish  material 
therefor,  to  finish  the  woi^  and  deliver  the 
building  on  or  before  the  Ist  of  September, 
1897,  for  which  they  were  to  be  paid  ¥3,430^20 
in  installments  as  the  work  progressed  on  cer- 
tificates of  the  architect  15  per  cent,  there- 
of to  be  reserved  until  the  completion  and 
delivery  of  the  building  free  from  liens  char- 
geable to  the  contractors.  In  the  contract 
it  was  stipulated  that  "the  old  house  on 
the  lot  shall  become  the  property  of  the 
contractor,  and  materials  that  are  passed 
upon  by  the  architects  and  accepted  may  be 
used  in  the  new  building";  also  that  "should 
the  owner  at  any  time  during  the  progress 
of  the  work  require  any  alterations  of,  devia- 
tions from,  additions  to,  or  omissions  in  the 
said  contract  be  shall  have  the  right  and 
power  to  make  such  change  or  changes,  and 
the  same  shall  in  no  way  injuriously  affect 
or  make  void  the  contract,  but  the  difference 
shall  be  added  to  or  deducted  from  the 
amount  of  the  contract  as  the  case  may  be, 
by  a  fair  and  reasonable  valuation";  also 
that  "should  the  contractors  at  any  time 
during  the  progress  refuse  to  supply  a  enffl- 
ciency  of  workmen  or  materials,  or  cause 
any  unreasonable  delay  or  suspension  of  the 
work,  or  fall  or  refuse  to  comply  with  any 
of  the  articles  of  agreement  the  owner  or 
bis  agfflt  shall  have  the  right  and  power  to 
enter  upon  and  take  possession  of  the  prem- 
ises, and  provide  materials  and  woi^men 
sufficient  to  finish  the  work,  after  giving 
three  days'  notice  in  writing,  directed  and 
delivered  to  the  party  of  the  second  part; 
and  the  expense  of  finishing  the  varlons 
works  shall  be  deducted  from  the  amount 
of  the  contract"  By  another  clause  the 
contractors  agreed  that,  in  the  event  of  their 
falluro  **to  deliver  the  works  completed  on  the 
date  above  mentioned."  they  would  forfeit 
to  plaintiff  96  for  each  day  tboreafter  that 
the  same  remained  unfinisbed.  such  forfei- 
ture "to  be  deducted  from  the  amount  to 
be  paid  under  tbis  contract"  After  the  ex- 
ecution of  this  contract  Adams,  Wright  & 
Gossett  as  principals,  together  with  this  de- 
fendant, as  surety,  executed  a  bond  condi- 
tioned for  the  compliance  by  the  contractors 
"with  all  the  terms  covenants  and  coadltions** 
of  the  building  contract  which  contract  is 
expressly  referred  to  as  forming  part  of  the 
bond;  and  the  latter  contains  certain  pro- 
visions looking  to  the  protection  of  defend- 
ant as  a  surety,  one  of  which  is  "that  said 
surety  shall  be  notified  in  writing  of  any 
act  on  the  part  of  the  said  principals  or 
their  agent  or  employes  which  may  involve 
a  loss  for  which  the  said  surety  is  responsi- 
ble hereunder,  immediately  after  the  occur- 
rence of  such  act  shall  have  come  to  the 
knowledge  of  the  duly  authorized  representa* 
tlve  or  representatives  of  said  W.  T.  Roberta 
son  who  sball  hare  snpervl^Mi  of  Uie  jeom- 
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pletlon  of  atid  contract"  ete  Anofber  pro- 
Tlso  of  fba  bond  -nai  **that,  If  tbe  lald 
minelpaJa  slutH  ftOI  to  comply  vitti  all  ib» 
oondlttons  of  said  contract  to  Bueb  an  extent 
that  the  same  shall  be  forfeited,  then  said 
auiety  Bhall  have  tbe  right  and  privU^e  to 
asitime  said  contmct,  and  to  lablet  or  com- 
plete same,  whlcbem  said  surety  may  elect 
to  do.  provided  It  Is  done  In  accordance  with 
said  contract"  On  the  7tb  of  July,  1897,  aft- 
et  AdamSr  Wright  ft  Gossett  had  partly  bnilt 
the  house.  valnB  therein  mainly  new  material, 
bnt  some  timben  of  tiie  old  bouse,  plaintiff 
served  them  with  the  following  notice:  "T. 
J.  Adams.  W.  Wright  A.  J.  GkMHett 
Adams,  Wright  &  Gossett— Shr:  Notice  Is 
bereby  glv«i  yon  that  you  have  breached  tbe 
contract  entered  into  with  tbe  und^Igned 
In  this:  1st,  Tou  have  fitlled  or  refused  to 
provide  all  manner  of  material  and  labor,  ete., 
needful  for  the  due  perfwmance  of  the  sev- 
eral woriEs  Incident  to  building  my  house  ss 
provided  In  4th  paragraph  of  contract  of 
April  28tb,  1897.  2nd.  That  yon  have  refused 
to  supply  snfladency  of  workmen  and  mate- 
rial and  mused  an  unusual  delay  or  suspen-' 
fllon  of  tbe  work,  or  tailed  or  refused  to 
comply  with  said  articles  of  agrerasNit  of 
April  28th,  1897,  as  provided  by  section  6, 
and  other  provlslona  In  contract  of  said  date. 
Now  In  compliance  wltti  said  stipulations,  I 
notify  yon  that  said  contract  is  forfeited,  and 
I  shall  exercise  my  rights  In  the  premises 
as  I  may  see  proper.  W.  T.  Robertson." 
About  the  time  of  this  notice  plaintiff  notifled 
tbe  defemlant  that  Qie  contractors  had  fhll- 
ed  to  comply  with  their  contract,  and  defend- 
ant declined  to  undertake  tbe  completion  of 
the  watkt  whereupon  plaintiff  unpli^ed 
4nnttb  ft  Ornves  to  cmnplete  the  building  ac- 
«ordIng  to  tlie  ralglna]  plan^  exc^t  Ibat  two 
rooms  were  added  extra.  These  last  con- 
tractors, under  their  contract  with  the  plain- 
tiff, received  and  used  in  tbe  building  cer- 
teln  new  material  wtalcb  had  been  provided 
tberefbr  by  Adams,  Wright  ft  Gossett  and 
under  the  same  contract  the  remaining  tim- 
bers of  the  old  bouse  went  into  their  pos- 
session, and  were  used  partly  In  completlnur 
tbe  bouse  and  partly  In  structures  of  tbelr 
own.  The  building  in  question  was  not  fin- 
ished until  several  mouths  after  the  time  fix- 
ed &6refor  by  the  contract  with  Adams, 
Wright  ft  Gossett  Tbe  defendant  is  here 
sued  alone  as  an  obligor  on  the  bond  whereby 
tt  guarantied  the  performance  by  Adams, 
Wright  &  Goraett  of  their  contract 

The  demurrer  to  count  3  of  the  complaint 
Tras  properly  overruled.  That  count  set  out 
tak  full  the  bond  sued  on.  Including  tbe  build- 
ing contract  and  avers  the  jatter  was  in 
specified  particulars  ooperfoimed,  ^t  the 
damages  claimed  resulted,  and  that  settle- 
ment thereof  was  demanded  of  defendant  and 
refused.  These  avnrn^nts  pointed  with  su^- 
clent  deflhlteness  to  a  breach  of  tiie  bond, 
and.  contained  the  essentials  of  a  cause  of 
action. 


The  oonri^s  action  In  sustaining  demmv 
rers  to  pleas  was  free  from  ercM;  That 
provision  of  the  building  contract  referred 
to  in  plea  4,  which  autborlaed  tiie  temporary 
reservation  from  payments  of  16  per  cent  of 
estimated  earnings,  we  construe  as  being 
solely  tor  the  ^alntiff's  benefit  and  conse. 
qnently  as  one  which  he,  in  tbe  absence  of 
any  prohibitlou  In  the  brad,  was  privileged 
to  waive  without  prejudice  to  bis  righto 
against  tbe  defendant 

If,  aft»  the  execution  of  the  bond,  addi- 
tions to  the  buUdlng  were  agreed  upon  and 
made,  as  averred  to  plea  8,  that  fact  may 
have  bnportance  as  tending  to  show  a  waiv- 
er by  plaintiff  of  the  stlpuUtlon  as  to  time 
tor  completion  of  the  house  (Cornish  v.  Suy- 
dam,  99.  Ala.  620,  13  South.  IIS);  but  it  is 
not  inconsistent  with  his  right  to  Insist  on 
tbe  performance  of  othera  The  original  con- 
tract having  expressly  provided  for  making 
"alterations  of,  deviations  from,  additions 
to,  or  omissions  In  said  contract**  without 
avoidance  of  the  same,  and  upon  the  basis 
of  a  corresponding  diai^e  In  the  original 
contract  price,  it  .does  not  follow  that  tbe 
facto  averred  in  eltlier  plea  9  or  idea  10  had 
effect  to  release  the  defendant  from  its  un- 
dertefclng. 

Fleas  12, 14, 15,  and  16,  as  first  filed,  went 
mer^  to  the  purpose  of  showing  there  liad 
been  an  adjudication  of  the  plaintiff's  pre»- 
ent  claim  under  a  plea  setting  up  a  counter- 
claim by  him  in  a  suit  on  the  original  con- 
tract brought  against  blm  by  Adams,  Wri^t 
ft  Gossett  Neither  of  these  pleas  shows 
that  defendant  was  a  party  to  that  snlt,  or 
that  it  stands  here  as  tbe  represoitatlve  of 
Adama,  Wright  ft  Gossett  in  respect  of  ttie 
niatters  there  determined;  hence  it  does  not 
appear  that  tiie  Judgment  to  that  suit  is 
blndtog  on  the  parties  in  this.  A  Judgment 
to  ccmdude  either  party  as  to  the  matter 
thereof,  must  be  such  as  to  wbrk  a  mutual 
estoppel;  hence  a  plea  ct  res  adjudlcata,  to 
be  good,  must  show  tlie  parties  Utigant  to 
the  two  suite  are  tbe  same.  Allison  v.  Little. 
85  Ala.  612,  6  Bontii.  221,  83  Ala.  150,  8 
South.  886;  Gllbzeath  t.  Jones,  66  Ala.  128; 
Burgto  V.  B^lee,  100  Ala.  483,  14  South. 
205.  But  under  the  principle  last  stated  the 
demnirer  to  tbe  second  replication  to  plea  11. 
and  the  demurrws  to  the  repUcationa  to  pleas 
3.  5,  7,  and  8i  respectively,  should  have  been 
sustained.  Those  replications  set  up,  to  sub- 
stance, that  tiie  Jttdfl^ent  in  the  suit  of 
Adams,  Wright  ft  Gossett  against  this  plato- 
tiff  was  rendered  to  the  'latt«*B  favor,  and 
this  fact  is  so  pl^ided  and  relied  oa  as  ex- 
-.onerating  tbe  plaintiff  from  breaches  on  bis 
part  of'  the  original  contract.  As  to*  'tiiat 
,matt«,  the  former  Ju^fment.  lacking  identity 
of  partieB  with  tliose' to  .tihe  ipfesent  salt 
does  not  of  itself  preclude  this .  defendant 
from  matatetoing  at  Ita  first  opportunity  that 
the  Bwiperfiwmance  of  the  original  contract 
was  attributable  to  the  fault  of  plaintifft  and 
j»t  of  Adam^  Wright  ft  G«eetV^^  _ 
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The  demoTTeni  to  repllcatloiis  pleaded  to 
amended  pleas  12,  14,  16,  and  16,  respectlre- 
ly,  sbould  also  bare  been  snatalned.  Those 
pleas,  BB  amended,  each  presented  snbstan- 
tlally  the  same  matter  Tor  defense,  viz.,  that 
In  the  suit  referred  to  of  Adema,  Wright  & 
Gtossett  against  this  plaintiff  the  latter  was 
by  the  verdict  and  judgment  allowed  the 
benefit  of  a  counterclaim  then  interposed  for 
the  identical  damages  here  sued  for.  whereby 
the  same  was  paid  or  extinguished  by  or  at 
the  expense  of  the  principals  in  this  bond. 
The  sufficiency  of  these  pleas  Is  not  here  In 
question.  They  are  neither  denied  nor  avoid- 
ed by  anything  contained  in  the  replications. 
The  avermente  of  the  replications  to  the  ef- 
fect that  this  plaintiff's  plea  of  recoupment 
filed  In  hJs  suit  with  Adams,  Wright  &  Gos- 
sett  was  directed  only  to  special  counts  of 
the  complaint  which  were  not  submitted  to 
the  Jury  must  be  taken  as  mere  conclusions, 
which  are  controlled  and  rendered  nugatory 
by  the  plea  Itself,  which  Is  set  out  and  re- 
ferred to  In  these  pleadings,  and  wherefrom 
It  appears  that  the  plea  of  recoupment  was 
applicable  to  all  the  counts  of  that  complaint. 
The  replications  do  not  show  that  the  plea  of 
recoupment  was  withdrawn  or  disallowed  in 
the  former  suit,  nor  do  they  negattve  that 
there  was  a  finding  In  favor  of  this  plaintiff 
on  that  plea  to  the  extent  of  allowing  in  ex- 
tinguishment of  the  claim  of  Adams,  Wright 
&  Gossett  the  whole  of  the  damages  here 
claimed  against  their  sureties. 

To  plea  2  there  were  two  replications,  aud 
likewise  to  plea  11  there  were  two  replica- 
tions. There  is  a  demurrer  "to  the  replica- 
tion to  plea  2,"  and  another  "to  the  replica- 
tion filed  to  plea  11,"  but  both  these  demur- 
rers are  ineffective,  because  they  fail  to  sped- 
ty  the  particular  replication  to  which  they 
are  respectively  directed.  Like  Indefinite- 
ness  vitiates  the  motion  to  strike  parts  of 
those  replications.  The  elimination  of  the 
replications  we  have  pronounced  Insufficient 
will  dispense  with  the  rejoinders;  therefore 
assignments  of  error  relating  to  rejoinders 
need  not  be  further  noticed. 

Many  Questions  here  raised  as  to  matters 
of  evidence  and  Instructions  to  the  Jury  may 
be  left  unanswered,  since  on  another  trial 
they  will  probably  assume  new  forms  or  be 
obviated  under  altered  Issues.  The  contro- 
versy, BO  far  BB  it  pertains  specially  to  the 
old  house,  can  be  properly  disposed  of  by 
treating  the  value  of  the  part  of  the  old  tim- 
bers used  by  Hib  contractors,  respectively, 
as  money  paid  them  in  consideration  of  their 
respective  undertakings. 

On  the  proof  In  this  record  damages  for 
delay  in  building.  If  the  plaintiff  should  be 
found  entitled  to  recover  such  damages, 
should  be  estimated  according  to  the  loss  ac- 
tually sustained  on  that  account  by  the  fault 
of  Adams,  Wright  ft  Gossett,  rather  than 
by  the  Btlpnlation  in  their  contract  on  that 
BQt^ect.  Apparently  thai  Btipuletlon  was  In- 
tended to  be  effective  only  In  the  event  of 


those  contractors  continuing  In  the  work  un- 
der the  contract  beyond  the  tlmeiit  fixed  for 
their  delivery  of  the  house.  Tbe  plaintiff 
having,  before  that  time,  declared  the  con- 
tract forfeited,  and  treated  it  so  by  onsttog 
Adams,  Wright  ft  Gossett  from  Its  further 
performance,  cannot  maintain  that  the  con- 
tract was  thereafter  continuing,  so  as  to  bind 
them  to  such  further  performance.  As  bear- 
ing on  this  question,  though  not  strictly  In 
point,  see  Lennon  v.  Smith,  124  N.  T.  578, 
27  N.  E.  243. 

The  word  "Immediately,"  as  used  In  tbe 
above-quoted  clause  of  the  bond  which  re- 
quired notice  to  defendant  of  acts  Involving 
its  liability,  should  be  construed  as  meaning 
within  a  reasonable  time;  and  the  question 
of  what  is  a  reasonable  time  is  ordinarily 
for  the  Jury,  and  they  should  determine  tbe 
question  In  view  of  the  attendant  circum- 
stances in  evidence.  Fidelity  ft  Deposit  COk 
of  Maryland  v.  Courtney  (Oct.  Term.  1902,  TJ. 
S.)  22  Sup.  Ct.  833,  46  L.  Ed.  1193. 

For  the  errors  pointed  out,  tbe  Judgment 
will  be  reversed,  and  the  cause  remanded. 


(IM  AIR.  6n> 

HATES  T.  DTJNN.* 

(Supreme  Court  of  Alabama.  Feb.  28,  19(^ 

ACTION— DISGONTINUANGB—WAIVBR  OF  DU- 
CONTINUANCB. 

1.  A  defendBut  Is  not  entitled  to  take  ad- 
vantage of  an  alleged  discootiuuance  where  he 
did  not  avail  himself  of  it  at  the  eaillest  period, 
bat  appeared  and  consMited  to  a  Goutbmaiiee 
after  the  discontlnnancsb 

Ai^teal  from  City  Court  of  Birmingham; 
Chas.  A.  Senn,  Judge. 

Action  by  Clarke  Hayes  against  &  J.  Dunn. 
From  a  Judgment  dismissing  the  eauBBh 
plaintiff  aroealH'  Revarsed. 

John  W.  Tomllnson,  for  appellant  Oeorse 
A.  Evans,  for  appellee; 

HAHALSON,  J.  The  complaint  filed  on 
the  6th  February,  1894,  shows  tbe  action  to 
be  on  a  promissory  note  by  defendants  to 
plaintiff  for  $2,500.  The  s^te  of  the  case 
in  the  caption  of  the  complaint  is,  "Clarkft 
Hayes,  plaintiff,  v.  Thos.  H.  Dunn,  Fred  O. 
Dunn,  Evans  J.  Dunn,  and  Lloyd  0.  Gold,, 
as  partners,  doing  business  under  tbe  firm 
name  and  style  of  Dunn  Bros,  ft  Co.,  and 
Dunn  Brothers,  and  Dunn  Brothers  &  Co^ 
and  Thos.  H.  Dunn,  Fred  C.  Dunn,  Evans  J. 
Dnnn,  partoers  doing  business  under  the  firm 
name  and  style  [of]  Dunn  Brothers,  defend- 
ants." The  style  of  the  case  as  employed 
elsewhere  in  the  proceedings  la  substantially 
the  same.  It  thus  appears  that  the  two  firms, 
as  well  as  the  individuals  named,  are  parties 
defendant 

Process  was  duly  served  on  the  firms  <tf 
Dunn  Brothers,  and  on  Dimn  Brothers  &  Oo^ 
and  on  E.  J.  Dunn  and  F.  C.  Dunn.   Tboa  H» 

•Bdtearing  duM  July  t,  IMA.    ^  i 
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Dunn  aad  L.  O.  Qold  were  returned  not 
found. 

F.  C.  Dunn  and  Dnnn  Brothers  &  Co.  plead- 
ed non  est  factum. 

E.  J.  Donn  and  Dunn  Btotbera  filed  Joint 
pleas  of  the  general  iBSoe*  matnlal  alteratlMi 
of  the  note,  and  set-otF. 

In  this  state  of  the  case,  by  leave  of  the 
court,  the  plalntUI,  on  the  lOtb  of  Fehmary, 
1898,  filed  an  amended  complaint,  striking 
out  the  names  of  all  the  parties  defendant, 
except  E.  J.  Dnnn,  and  hy  substituting  In  lieu 
of  the  original  complaint,  a  complaint  on  the 
same  promissory  note,  against  E.  J.  Dtmn 
alone.  At  the  time  this  amendment  was 
made,  all  the  defendants  were  parties  except 
Thos.  H.  Dunn  and  L.  O.  Gold,  who  were  sot 
served,  and  the  pleas  filed  by  the  other  de- 
fendants had  not  been  acted  on. 

On  the. 2d  of  June,  1898,  as  the  record 
shows,  the  parties  came  by  their  attorneys, 
and  upon  their  motion  It  was  ordered  by  the 
court  that  the  cause  be  continued  until  the 
next  term  of  the  court. 

On  the  11th  of  January,  1899.  as  is  again 
recited  In  the  record,  the  parties  came  and 
upon  their  mottdn  and  by  consent,  It  was  or- 
dered that  the  cavse  be  continued  until  the 
succeeding  term. 

On  the  Ist  day  of  December,  1899,  the  de- 
fendant E.  J.  Dunn  moved  the  court  to  mter 
a  discontinuance  of  the  cause  on  grounds, 
substantially,  that  suit  had  been  brought 
against  parties  defendant  who  had  been 
served,  and  It  had  been  discontinued  as  to 
all  of  them  exc^t  himself. 

On  the  14th  January,  1901,  the  cause  hav- 
ing been  regularly  reached  for  trial,  and  no 
one  appearing  to  prosecute  the  same,  it  was 
by  the  court  dismissed  for  the  want  of  prose- 
cution. On  the  25th  of  the  same  month,  the 
plalntltr.  for  grounds  set  out  In  his  motion, 
moved  the  court  to  reinstate  the  cause  on  tiie 
docl^et,  and  the  motion  having  been  continued 
until  the  17th  of  June,  1901,  said  motion  was 
granted  and  the  cause  reinstated.  On  the 
same  day,  the  defendant  renewed  his  motion 
to  dismiss  the  cause,  because  ttn  same  had 
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been  discontinued  by  the  plaintiff  by  an 
amendment  of  Ms  complaint  striking  out  all 
the  defendants  except  himself.  This  motion, 
as  Is  shown  by  the  record,  was  heard  and 
after  consideration  granted,  and  the  cause 
was  dismissed  out  of  court.  The  granting  of 
this  motion  Is  the  error  assigned  by  the  ap- 
pellant. 

The  right  to  Insist  that  a  cause  has  been 
discontinued  may  be  waived,  as  by  an  ap- 
pearance, or  any  act  on  the  part  of  defendant 
treating  the  cause  as  stUl  pending  in  court. 
6  Ency.  PI.  &  Pr.  965. 

A  discontinuance,  as  has  been  held,  is  p. 
gap  or  chasm  in  the  proceedings,  occurring 
while  the  suit  is  pending,  and  the  continued 
appearance  of  the  defendant,  and  the  continu- 
ance of  the  cause,  without  objection  on  his 
part,  is  a  waiver  of  the  discontinuance,  and 
he  loses  the  benefit  of  it  The  advantage 
must  be  claimed  by  the  party  who  desires 
to  aval]  himself  of  it,  at  the  earliest  period. 
Ex  parte  Hall,  47  Ala.  075;  Torrey  v.  Forbes, 
94  Ala.  140,  10  South.  320;  Reeves  v.  State. 
96  Ala.  33,  40. 11  South.  296;  Shorter  v.  Urqu- 
hart.  28  Ala.  360. 

In  this  case,  as  has  appeared,  the  plaintiff 
did  an  act,  which,  according  to  the  contention 
of  defendant,  amounted  to  a  discontinuance 
al  the  snlt,— by  striking  out  the  names  of  all 
the  parties  defendant,  except  the  defradant, 
E.  J.  Dunn.  But,  not  until  the  1st  of  De- 
cember, 1899,  did  he  claim  or  take  any  steps 
to  have  the  cause  discontlnned  on  this  ac- 
count. Moreover,  on  the  2d  of  Jnne,  1808,  and 
again  on  the  11th  January,  1899,  be  appeared 
with  the  plaintiff  and  consented  to  a  continu- 
ance ot  tbB  cause  to  the  next  term  of  the 
court,  ensuing  after  those  dates  respectively. 
By  bis  failure  to  avail  himself  promptiy  of 
the  alleged  discontinuance,  and  his  appear- 
ance and  consenting  to  continuances  of  the 
cause  after  he  might  have  claimed  It,  If  the 
cause  had  been  discontinued,  as  claimed  by 
him,  be  waived,  and  could  not  afterwards 
claim  It  The  Judgment  of  the  court  below 
will  be  reversed  and  the  cause  remanded. 

Serened  and  remanded. 
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BICKLBT  T.  BICELBY  et  aL* 
(Supreme  Court  of  Alabama.  Feb.  4,  1003.) 

AUMONY— CROSS-BILL— DIVORCE  —  ADULTERY 
-EVIDENCE-ILLICIT  INTERCOURSE  BEFORE 
MARRIAaa  —  SECONDARY  EVIDENCE  —  AC- 
COUNTINQ  FOR  PRIMARY  EVIDENCE— NOTICE 
TO  PRODUCE  —  DEPOSITIONS  —  COMMISSION- 
ER'S CERTIFICATE— OBJECTIONS. 

1.  Code  1886,  i  720.  proridea  that  a  defend- 
ant may  obtain  relief  ^gainst  tbe  complainaat 
for  nay  cause  Krowine  out  of  a  bill,  by  al- 
lesring  in  bis  answer  toe  facta  on  wbicb  such 
relief  is  prayed,  and  that  matters  thus  alleged 
must  be  considered  as  in  the  nature  of  a  cross- 
bill, and  be  heard  at  tbe  same  time  as  tbe 
original  bill.  Section  1496  requires  the  chan- 
<'eiror.  on  granting  a  divorce,  to  decree  tbe  wife 
an  allowance  ont  of  tbe  estate  of  her  husband; 
and  section  1498  declares  that,  If  a  divorce  la 
granted  the  husband  for  the  wife's  miacoudact, 
the  allowance  most  be  regulated  by  tiie  bos- 
baud's  ability  and  the  nature  of  the  wife's  mls- 
ronduct.  Held  that,  where  a  wife  sued  for  ali- 
mony on  tbe  ground  of  tbe  husband's  desertion, 
the  wife's  adultery  was  a  proper  defeuEe,  and 
might  be  properly  alleged  as  a  cross-bill,  and 
justi^  tbe  granting  of  a  divorce  to  the  hosband 
in  aach  autt. 

2.  Id  an  action  for  divorce  for  the  wUe'i 
adultery,  a  letter  written  to  her  by  her  alleged 
paramour  on  August  28,  1899,  prior  to  her  mar- 
riage on  the  anccaeding  14tfa  of  September, 
was  admiaaible,  in  connection  with  evidence  at 
similar  acts  daring  the  marriage,  to  prove  the 
illicit  intercourse  charged. 

3.  Where  in  an  action  for  divorce  for  adul- 
tery tbe  accused  wife  denied  in  her  answer  and 
00  the  stand  ever  having  written  or  received 
certain  letters  tending  to  prove  her  Infidelity, 
and  claimed  tiiem  to  bave  been  forgeries,  and 
her  alleged  paramour  testified  that  letters  re- 
ceived by  him  from  her  had  been  burned,  copies 
of  anch  lettera  were  admlaaiU^  though  no  no- 
tice had  been  given  to  her  to  produce  tiie  orig- 
inals. 

4.  Where  a  commiasioner  appointed  to  take 
a  deposition  certified  that  he  was  not  of  counsel 
or  km  to  dther  of  the  parties  In  said  cause,  an 
objection  to  the  certificate  on  tbe  ground  that 
it  did  sot  certify  that  the  commiaaioner  was 
not  of  counsel  or  of  kin  to  anj  one  or  either  of 
Uie  parties  to  the  cause  in  which  the  deposition 
waa  taken  was  without  merit. 

Appeal  from  Chancery  Court.  Colbert 
County;  Wm.  H.  Slmpsop,  Chancellor. 

Bill  by  Susan  P.  Blckley  against  Elbert  L. 
Blckley  and  anotb^.  From  a  decree  grant- 
ing the  above-named  defendant  a  divorce  In 
conformity  with  tbe  prayer  of  a  crosB-bllt, 
and  dlsmlBBlng  plalntlfl'8  bill,  she  appeala. 
Affirmed. 

The  purpose  of  the  bill  was  to  have  ali- 
mony granted  tbe  complainant  upon  the 
ground  of  the  voluntary  abandonment  of  her 
by  her  hosband,  Elbert  L.  Blckley.  It  was 
averred  in  the  bill  that  during  the  abaence 
of  Elbert  L.  Blckley  be  left  his  nephew,  Clar- 
once  T,  Blckley.  In  charge  of  his  property, 
and  for  this  reason  Clarence  T.  Bickley  was 
made  a  party  defendant.  The  respondent 
Elbert  L.  Blckley  filed  his  answer,  which 
he  asked  to  be  taken  as  a  cross-bill,  in  which 
he  set  up  that  the  cause  of  his  leaving  the 
complainant  was  that  he  had  dlscoTered  that 
Rhe  had  been  nnfftfthfnl  and  ontme  to  blm, 

*Rahearlng  denied  Jnlj  i,  IMS. 
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•and  tliat  alie  had  been  gaUtr  of  adalterons 
Intercoone  with  anottaer  man.  The  praTer 
of  the  cnns-bllt  -was  that  tiie  cro8B-c<nnplaln- 
ant  be  granted  a  divorce  front  llie  manlaKe 
bonds  with  the  defendant  because  of  ber 
adultery,  and  tbat  he  be  permitted  to  marry 
again.  Tbe  respondent  to  tbe  cross-bill  moved 
to  dlamlsB  the  cross-bill  upon  the  ground  that 
there  was  no  equity  therein.  The  respondent 
to  the  crosa-blll  also  demurred  to  the  bill 
upon  tbe  following  groun<^:  "0-)  That  said 
croas-bUI  la  mntlng  in  equity,  and  should 
be  dismissed,  becatise  tbe  right  or  equity 
therein  set  np  has  no  connection  ^tb,  and  la 
not  gernume  to,  the  original  bill  filed  In  this 
cause;  but  ite  subject-matter  ifl  distinct  and 
ind^ndent  of  the  rlg^t  aBs»^  by  said 
original  bill,  and  does  not  pertain  to  It  (2) 
That  said  croSB-blll  ^nld  be  dlsmtased  out 
of  this  court,  because  the  decree  of  dlvwce 
asked  by  tbe  complainant  In  said  cross-bill 
doea  not  grow  out  of  any  mattw  alleged  in 
said  original  bill,  In  this:  that  said  original 
bin  seeks  an  allowance  to  tbe  complainant 
therein  out  of  tbe  estote  of  ber  tansband. 
who  has  failed  to  provide  for  ber,  and  said 
cxoBs-blll  seeks  Independent  relief  of  a  divorce 
to  the  comidalnant  thoreln,  the  r^t  to 
which.  If  It  exSata^  Is  distinct  from,  and  not 
germane  to,  the  snbject-matta  of  the  orig- 
inal bill.  (8)  That  the  right  sought  by  said 
crosa-blll  Is  a  divorce  from  Ibe  complainant 
In  the  original  bill,  which  abould  be  sought 
If  any  grounds  cooM  be  alleged  therefor,  by 
an  original  bill,  to  wbldi  the  complainant  In 
the  original  bill  In  this  cause  might  make 
answer,  and.  If  tiiere  were  grounds  on  which 
she  should  be  granted  a  divorce,  bave  the  op- 
portunity to  present  Ibe  same  by  ber  cross- 
bill, and  obtain  a  decree  therefor,  wUcfa 'can- 
not be  done  In  this  oaose."  On  flie  final 
submlaaion  of  the  canse  upon  tbe  pleadings 
and  proof  flie  chancellor  tendered  a  decree 
overruling  the  motion  to  dismiss  the  croas- 
blU  and  overruling  the  demurrers  Uiereto, 
and  furthor  decreed  tbat  the  complainant  In 
the  original  bill  waa  not  oitltled  to  tbe  relief 
prayed  for,  and  ordered  ber  bUI  dismissed, 
and  then  decreed  tbat  tbe  complainant  In  tbe 
cross-bill  was  entitled  to  the  relltf  prayed 
for  In  his  cross-bill,  and  ordered  tbat  he  be 
granted  a  divorce  as  prayed  for. 

Thos.  R.  Boulhac  and  James  Jackson.  ft>r 
appellant  Al.  H.  Carmlchael  and  Kirk  St 
Rather,  tor  appdlees. 

HARALSON,  J.  1.  In  England  the  law  of 
manrlage  and  divorce,  in  Its  administration, 
was  committed  to  the  ecclealastleal  courts: 
and  as  we  have  no  such  courts  la  tfaia  coun- 
try, and  never  had,  observes  Mr.  Blsbtq),  **bo 
tribunal  In  this  country  can  take  Jurisdiction 
of  this  class  of  casM,  without  autboilty  tmm 
a  statute;  but,  when  a  statate  has  given 
tbe  aotborlly,  tbe  tribunal  Is  to  ezerdse  It 
according  to  the  practice  in  the  ecdealastica! 
courts,  modified  to  harmonise  with  tiie  ivac- 
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tlce  In  onr  conrtB,  snd  not  oppmed  or  irepng- 
naat  to  tlie  cwidtiitlon  and  ttatntes  of  tiie 
8tat&"  1  Blaliop  on  M.  and  D.  ||  70,  71,  Tft. 
In  nuMt  4tf  tibe  states,  and  tn  Alalwma,  stat- 
utes  have  been  enacted  conferring  Jurladle- 
tlon  of  these  snbjecte  on  tlie  conrts  of  clian> 
cer7.  Code  1896^  |  1480  et  seq. 

The  statutes  are  sUoit  as  to  a  cross-Ull 
by  a  detoodant  asking  for  afflrmatlve  rell^ 
In  Bolts  for  divorce  or  alimony.  'SMu  does 
not  Imply  fliat  nnder  tbe  general  roles  OC 
practice  of  such  courts,  as  In  tbe  eodeslastl- 
cal  oonrts,  such  relief  may  not  be  sought  and 
had. 

In  7  Ency.  of  Pleading  and  Pzactlro,  96; 
it  Is  said:  **In  the  ecde^stlcal  conrts,  the 
defendant  might  obtain  any  rdlef  concern- 
ing the  marriage  relation,  roch  as  a  separa- 
tion, a  restitution  of  conjugal  rights,  or  a 
decree  annolllng  the  marriage,  and  this  re- 
gardless of  the  relief  prayed  for  In  the  peti- 
tion. In  the  atw«u»  of  any  special  statdte 
[proTlslon]  In  the  statutes  relatl^  to  dlTWce^ 
and  In  those  states  vbore  the  provisions  of 
the  Code  relating  to  counterclaims  do  not  In- 
clude a  croB»demand  for  afflrmatlTe  relief 
the  practice  of  the  eccleslaatlcal  courts  may 
be  fbllowed.  on  the  ground  that  such  prac- 
tice, in  the  absence  of  any  other,  has  been 
ad(^)ted  as  a  part  of  our  common  law." 

On  the  same  subject;  Mr.  Bishop  says: 
"The  practice  of  bringing  a  cross-suit  by  de- 
fendant against  tbe  plaintiff,  to  aid  flie  de- 
fense and  obtain  afflnnatlTe  relief,  may  be 
resorted  to  tat  divorce  casea  the  same  as  In 
any  oQwra.  It  Is  permissible  equally  wheth- 
er the  proceeding  is  bUl  In  equtty,  by  Ubti 
ewrespondtau;  to  the  eccleslastial  libel,  or  by 
statutory  complaint"  2  Blah,  on  M.  *  D.  | 
818;  Dodd  v.  Dodd,  14  Or.-  88S,  18  Fac.  609; 
Wuest  V.  Wuest.  17  Nev.  217.  80  Pae.  886; 
Blakeley  v.  Blakeley,  89  CaL  824,  26  Pac. 
1072. 

In  this  state  !t  Is  provided,  that  "a  defend- 
ant may  obtain  relief  against  a  party  com- 
plafaiAnt  or  defendant  for  any  oanse  connect- 
ed with  or  growing  out  of  a  bill,  by  alleging 
In  his  answer,  and  as  a  part  Ibereof,  tbe 
facts  upon  whldi  auch  relief  is  prayed.  Tbe 
matters  of  fact  thus  alleged  and  put  In  Issue 
must  be  considered  in  the  nature  of  a  cross- 
bill, and  be  heard  at  the  same  time  as  the 
original  bllL**   Code  1806,  f  72a 

This  Is  a  suit;  not  for  divorce  by  tbe  wife, 
but  for  alimony  out  of  the  husband's  estate, 
on  account  of  his  desertion  of  her,^  and  his 
faHnre  to  provide  for  her.  If  it  were  for  a 
divorce,  It  seems  to  be  well  aettied,  the  bus- 
band  might  be  allowed  In  hla  answer  In  the 
way  of  a  crcns-bfll  or  counterclaim,  to  de- 
mand and  obtain  tbe  affirmative  relief  of  di- 
me^ when  shown  to  be  entitied  thereto. 
We  discover  no  distinction  In  principle,  as 
to  this  right,  when  a  Mil  eompetent  to  be 
filed  under  our  divorce  system  Is  for  alimony 
alone.  Brindtey  v.  Brindley,  121  Ala.  429,  2S 
South.  TOl.  It  would  be  unnecessary  and 
vexatious  to  require  the  defendant;  in  such 


case,  to  bring  a  new  suit  and  go  over  tbe 
same  matters,  which  could  aa  w^  be 
brought  forward  In  the  ezlstliu;  suit  The 
rights  of  the  parties  could  be  adjusted  in 
tbe  one  as  well  as  In  bringing  another  suit, 
thereby  avoiding  Inccmvenlence  and  delay. 
TThatevor  can  be  done  con^ttently  with  the 
law,  to  put  an  end  to  vexatious  and  irritat- 
ing litigation  ought  to  be  don&  Aside  from 
this,  however,  a  suit  for  alimony  concerns 
directly,  and  la  cognate  to  the  marriage  rela- 
tion between  tiie  parties.  It  touches  matt«s 
tn  question  In  the  original  Mil.  "A  cross-bUl. 
ex  vl  termini.  Implies  a  bill  by  defendant 
against  the  plaintiff  In  the  same  suit,  or 
against  other  defoidants  In  the  same  suit,  or 
against  both,  touching  the  matters  In  ques- 
tion m  the  original  bill.  *  *  *  It  Is  re- 
garded as  auxiliary  to,  or  as  a  dependency 
upon  the  original  suit,  and  tts  subject-mat- 
ter la  that  of  the  original  bill."  a  L.  Ina. 
Co.  V.  Webb,  B4  Ala.  694;  Wilkinson  v.  Rop- 
er, 74  Ala.  141.  As  a  proper  defense  to  the 
suit  for  alimony  alone,  the  defendant  set  up 
the  adultery  of  complataunt,  his  wife,  and 
this  fact  being  alleged  in  the  answer,  and 
1>^g  a  fact  upon  proof  of  which  defendant 
was  entitied  to  a  divorce,  ft  was  competent 
for  him  to  make  his  answer  a  crosa-bUl.  and 
pray  for  affirmative  relief.  Code  1896,  H 
1^  1408. 

The  court  committed  no  error  in  overrul- 
ing the  demurrer  to,  and  the  motion  to  dls> 
miss  the  cross-bill. 

2.  There  waa  no  error  In  tbe  Introduction 
of  the  letter  purporting  to  have  been  wri^ 
ten  by  Charles  Rudilng  to  the  complabiant, 
attached  to  defendants  cross  bill,  aa  Bxbibtt 
A.  This  was  an  original  document,  shown  to 
be  In  the  handwriting  of  said  Buahlng,  and 
received  by  complainant  Tbe  evidence  Is 
wanting  to  show  that  the  date  of  aald  letter 
was  suppressed,'  or  that  It  bore  any  date,  but 
the  proof  satisfactorily  shows  It  was  writ- 
ten, on  August  28. 1899,  before  ccnnplalnanf  s 
marriage  with  tbe  defendant,  B.  Jj.  Bickley, 
—on  the  14th  of  September  of  tbat  year.  Nor 
did  the  fact  that  it  waa  written  to  and  re- 
ceived hj  her,  before  ber  marriage  with  de- 
fendant render  It  Inadmissible.  On  a  charge 
of  Illicit  Intercourse,  after  marriage,  evidence 
of  acto  not  long  anterior  thereto,  tending  to 
show  ttUdt  relations  between  the  accused 
and  a  third  person,  is  admissible.  In  connec- 
tion with  evidence  of  similar  acta,  during  the 
marriage,  to  prove  ttie  lllldt  Intercourse  char^ 
ged.   Alsabrooks  v.  State,  S2  Ala.  24. 

Letters  B.  and  C  co^es  of  wUeh  are  a^ 
tached  to  the  cross-bill,  are  dalmed  to  have 
been  written  by  complainant  to  her  alleged 
paramour,  Cbaries  Rushing,  the  one,  on  the 
2lBt  and  the  otiier  on  tiie  27tb  January,  1900. 

The  ones  attached  thereto  marked  Bx- 
UbHs  D.,  B.  and  F..  dated,  respectively, 
*VashTfUe,  January  2601,  2/9  and  2/19  [the 
9th  and  16th  PAmary]  1000^"  are  claimed  to 
have  been  written  by  aald  Rushing  to  com- 

Digiiized  by  Google 


948 


84  SOUTHERN  REPORTER. 


(Ala. 


As  to  letters  B.  and  C,  Clarelice  Bickloy, 
a  witness  and  kinsman  of  E.  L.  Blckley,  tes- 
tified, that  he  had  seen  the  original  of  which 
the  exhibit  B.  was  a  copy;  that  the  original 
wa?  found  In  his  room,  at  the  house  of  E.  L. 
Bickley  and  wife,  la  a  trunk  belonging  to 
Mrs.  Blckley;  that  the  letter  was  sealed 
and  addressed  to  Charles  Bushing,  Nashville, 
Tenn.  Box  62;  that  he  unlocked  the  trunk, 
his  uncle,  E.  L.  Blckley,  being  with  him; 
that  they  unsealed  the  letter  and  the  next 
day  made  a  copy  of  it,  when  the  letter  was 
resealed  and  placed  back  in  the  trunk;  that 
he  knew  the  handwriting  of  Mrs.  Bickloy 
and  the  letter  was  in  her  handwriting;  that 
the  next  day,  Mrs.  Blckley  handed  him  two 
or  three  letters  to  mail,  and  among  them 
was  this  letter,  postage  paid,  and  he  carried 
It  to  and  deposited  it  In  the  post  office;  and 
afterwards,  when  he  mailed  another  letter 
for  her  to  said  Rushing,  she  told  bim  he  was 
a  young  lawyer  living  In  XasfaTllle.  As  to 
letter  0.  he  deposed,  that  the  original  of 
which  the  exhibit  was  a  true  copy,  was 
handed  to  him  by  Mrs.  Blckley  to  be  mailed, 
and  he  carried  said  letter  to  the  oflflce  of  E. 
L.  Bickley,  wbere  they  opened,  read  and 
made  a  copy  of  It;  that  the  letter  was  in 
the  handwriting  of  Mrs.  Bickley,  and  after 
copying,  be  carried  It  to  the  post  office  and 
mailed  tt. 

E.  L.  Blckley  deposed  to  the  same  facts, 
and  fully  sustains  Clarence  as  to  the  procure- 
ment of  these  two  letters,  of  their  being  In 
the  handwriting  of  complainant  and  as  to  the 
correct  copies  of  the  same  attached  as  ex- 
hibits to  the  cross-bill. 

As  to  letters  D.  and  E.  said  Clarence  tes- 
tifled,  as  to  the  first,  that  be  got  the  orig- 
inal out  of  Mrs.  Blckley's  trunk  the  night  aft- 
er she  received  it,  and  carried  It  the  next 
morning  to  B.  Blckley's  office,  and  It  was 
there  read  by  each  of  them  and  copied;  that 
it  was  In  an  envelope,  which  had  been  open- 
ed, addressed  to  Mrs.  B.  L.  Bickley,  Tuscum- 
bla.  Ala.,  and  that  this  letter  was  in  the  same 
handwriting  as  Exhibit  A.;  and  to  the  sec- 
ond,—Elxh  (bit  E.,— he  testified,  that  it  was  In 
tlie  same  handwriting  as  Exhibit  A.;  was 
ndilressed  as  the  original,  D.,  was;  that  be 
received  It  from  the  post  office,  and  carried 
it  to  E.  L.  Blckley's  office,  where  they  open- 
ed, read  and  made  a  copy  of  it,  which  Is  at- 
tached to  the  croas-blll.  He  testified  substan- 
tially to  the  same  thing  as  to  Exhibit  F. 
What  be  said  was:  "I  saw  the  original  of 
which  Exhibit  F.  is  a  copy.  In  an  envelope, 
post-marked,  Nashville,  Tenn.  postage  pre- 
paid, addressed  to  Mrs.  E.  L.  Blckley,  Tus- 
cumbla,  Ala.;  it  was  in  the  same  handwrit- 
ing as  the  original  of  Exhibit  A.  I  know 
she  received  It,  because  I  delivered  it  to  her." 
On  the  cross  be  stated,  that  he  carried  this 
letter  also  to  bis  uncle's  office,' where  It  was 
opened  and  read  and  a  copy  taken,  after 
wMch  it  was  resealed  and  delivered  to  com- 
plainant 

These  statements  of  Clarence  as  to  tbe 


orlglnalo  of  these  letters,  their  reading  and 
correct  copying  are  also  fully  corroborated 
by  said  E.  L..  Blckley;  bis  testimony  in  these 
respects  t>elng  the  same  In  substance  as  tbxt 
of  said  Clarence. 

The  witness,  Bushing,  also  testified  to  his 
having  received  the  letters  referred  to,  pur- 
porting to  have  been  written  to  him  by  Mrs. 
Bickley,  and  those  written  by  him  In  reply 
to  her,  and  that  the  copies  attached  to  the 
cross-bill  were  correct  copies.  He  also  testi- 
fied as  to  those  received  by  him  from  her, 
that  he  burned  them  after  he  received  them. 

3.  The  complainant  moved  to  exclude  all 
of  said  letters,  because,  in  substance,  the 
originals,  if  ever  they  existed,  had  not  been 
produced  or  sufficiently  accounted  for  to  jus- 
tify the  Introduction  of  secondary  evidence 
touching  their  contents. 

Mrs.  Blckley  in  her  examination  as  a  wit- 
ness for  herself,  testified  that  she  never  wrote 
or  received  any  of  the  letters  attached  as 
exhibits  to  the  cross-bill.  The  ones  she  vmite 
to  Bushing,  she  is  not  presumed  to  have  In 
her  possession,  but  she  fully  and  distinctly 
disclaimed  having  written  them;  and,  as  for 
those  alleged  to  have  been  wrltt^  by  him 
to  her,  she  also  denied  ever  having  received 
them  and  declared  her  consequent  Inability 
to  produce  them,  when  called  on. 

The  principle  is  fully  recognized  and  ad- 
mitted, that  secondary  evidence  cannot  be 
substituted  for  any  writing  the  existence  of 
which  Is  disputed,  and  which  Is  material 
either  to  the  Issues  between  the  parties  or  to 
the  credit  of  the  witnesses,  and  la  not  merely 
a  memorandum  of  some  other  fact.  1  Gr. 
Ev.  i  88.  But  this  rule  may  be  misapplied. 
As  is  observed  by  this  court,  that  VhUe  true, 
"that  proof  in  writing  is  of  a  higher  grade 
than  mere  oral  testimony,  and  must  In  gen- 
eral be  produced,  if  In  existence,  or  its  non- 
production  will  afford  ground  to  presume  that 
the  party  has  some  secret  and  sinister  motive, 
and  is  conscious  if  the  best  evidence  were  ad- 
duced, bis  object  would  be  frustrated;  yet. 
it  is  not  always  necessary  that  the  written 
evidence  by  which  a  fact  may  be  proved, 
should  be  produced.  Its  production  will  not 
be  required,  where  tbe  adversary  has  ad- 
mitted the  fact  which  la  to  l>e  proved,  for  b« 
Is  generally  l>ound  by  his  own  admissions.** 
Paysant  v.  Ware,  1  Ala.  17a 

Again,  the  admission  of  a  party  against 
whom  secondary  evidence  of  the  contents  of 
a  written  Instrument  Is  offered  to  be  given, 
that  the  Instrument  Is  lost,  will  be  snfflclent 
to  let  In  the  inferior  pxoot.  Cooper  t.  Mad- 
dan,  e  Ala.  481. 

Here,  the  complainant  on  her  oral  exami- 
nation, when  requested  to  produce  the  let- 
ters, d^led  that  she  had  ever  received  any 
letters  of  the  kind  from  said  Bushing,  and 
also  denied  that  she  had  written  those  to 
him,  copies  of  which  were  attached  to  the 
cross-bill.  In  her  answer  to  the  cross-bill, 
she  had  positively  and  Indignantly  denied 
having  written  or  received  any  of  such  let- 
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ten,  and  denounced  them  as  fabrications 
asd  forgeries.  Under  such  conditions.  It  was 
unnecessary  for  tbe  defendant  to  give  lier 
notice  to  produce  tbese  documents.  It  would 
bave  been  useless  to  demand  papers  from 
ber,  In  order  to  tet  In  secondary  evidence 
of  their  contents,  when  she  had  thus  denied 
em  having  had  such  papers. 

4.  It  Is  urged  that  the  copies  of  letters  by 
complainant  to  Bushing,  could  not  be  shown 
by  blm,  since  be'testlfled  to  bsTlng  destroyed 
them,  when  received  and  read  by  him. 
Whether  that  rule  obtains,  when  it  appears 
that  they  were  not  destroyed  in  order  to  sap- 
press  them  as  evidence,  and  from  do  evil  In- 
tention, we  need  not  decide.  Without  his  evi- 
dence, as  to  tbese  letters,  tbe  other  proof  in 
the  case  may  be  deemed  sufficient  to  show, 
that  tbe  copies  produced  were  correct  copies 
of  ortglnals  which  had  been  written  by  the 
parties  to  each  other. 

5.  There  Is  no  certificate  of  tbe  commis- 
sioner set  out  lu  the  record,  but  we  find  a 
motion  by  complainant  to  suppress  tbe  depo- 
sition of  Charles  Bushing  because,  as  al- 
leged in  the  motion,  there  Is  no  legal  certifi- 
cate of  and  to  said  deposition  by  the  said 
commissioner.  Its  illegality  la  stated  in  tbe 
motion  to  consist  in  the  fact  that  the  com- 
missioner did  not  certify,  "that  he  Is  not  of 
counsel  or  of  kin  to  any  one  or  either  of  the 
parties  to  tbe  cause  In  which  said  deposition 
was  taken,"  but  certifies  "that  he  Is  not  of 
coimsel  of  kin  to  either  of  tbe  parties  in  said 
cause."  We  can  scarcely  be  expected  to  pass 
on  the  merits  of  this  motion,  without  the  cer- 
tificate before  us;  but  if  the  objection  as 
stated  were  correct,  it  la  merely  technical 
and  without  merit 

6.  The  testimony  In  tbe  cause  Is  very 
Tolnmlnous,  and  as  between  the  parties,  in  ir- 
reconcilable and  distressing  confilct  To  dis- 
cuss It  In  its  various  bearings  would  extend 
this  opinion,  to  an  extraordinary  iMigth,  with- 
out satisfaction  to  the  losing  party.  The 
learned  chancellor  In  bis  opinion  in  the  cause 
says:  "After  a  careful  consideration  of  the 
voluminous  testimony  on  file  In  the  cause, 
tbe  court  Is  of  the  opinion  that  the  complain- 
ant In  the  cross-bin  Elbert  L.  Blckley,  Is  en- 
titled to  relief;  and  that  complainant  in  the 
original  bill  Is  not  entitled  to  auy  relief,  ex- 
cept such  provision  for  her  maintenance  as 
the  court  may  in  Its  discretion  award  her 
upon  the  rendition  of  a  decree  of  divorce  on 
tbe  cross-blli  in  favor  of  the  husband,  for 
her  misconduct  It  appears  from  the  evi- 
dence that  the  husband  was  kind  to  tbe  wife 
and  was  not  at  fault  In  his  relations  with 
her.  He  provided  well  for  her,  seemed  de- 
voted to  her,  and  tried  In  every  reasonable 
way  to  make  her  happy  and  contented,  until 
her  want  of  love  for  him  and  infidelity  mani- 
fested Itself  so  plainly  that  he  could  not  af- 
ford to  live  with  her  longer  without  forfeit- 
ing his  own  self-respect  as  well  as  the  respect 
of  the  community  in  which  he  lived.  The 
conduct  of  the  complainant  toward  her  taui- 


band  was  anything  but  praiseworthy.  From 
the  very  beginning  of  their  married  life,  or 
soon  thereafter,  she  was  inconsiderate  and 
disrespectful  in  her  bearing  toward  him,  and 
pursued  a  course  of  conduct  both  In  public 
and  private,  calculated  to  vex,  harass  and 
humiliate  him.  She  showed  clearly,  by  word 
and  act,  Uiat  she  had  no  affection  for  her 
husband  and  preferred  the  society  of  other 
men.  She  carried  on  an  extended  clandestine 
correspondence  with  one  Charles  Rushing, 
tbe  tone  and  character  of  which  shows  that 
Illicit  intercourse  was  contemplated  and  de- 
signed, the  purpose  thereof  being  to  make 
plans  and  opportunities  for  such  criminal  re- 
lations. It  finally  culminated  in  her  commit- 
ting, with  said  Rushing,  the  greatest  crime 
against  the  marriage  relation,  to  wit,  ndul- 
twy.  It  is  proven  positively  by  said  Bush- 
ing's testimony;  and  while  there  Is  some 
evidence  tending  to  Impeach  or  weaken  the 
testimony  of  this  witness,  It  is  so  thoroughly 
corroborated  by  the  letters,  and  copies  of  let- 
ters, written  by  her  to  Bushing  and  by  blm 
to  her,  and  by  all  the  circumstances,  the 
court  is  forced  to  the  conclusion  that  bis  evi- 
dence is  true."  The  testimony  has  been  here 
examined,  and  we  see  no  good  reasons  for 
differing  with  tbe  chancellor. 

The  foregoing  cover  the  only  assignments 
of  GVTOC  Insisted  on  in  argument  of  counsel. 
Finding  no  error  In  the  decree,  let  It  be  af- 
firmed. 

Affirmed. 

(IM  Ala.  H8) 

THOMAS  T.  CALDWELL.* 
(Supreme  Court  of  Alabama.  Feb.  28,  1903.) 

ADMINISTRATOR'S  SALE  OF  LANDS— RESALB- 
BISK  OP  PORCHASBJR— DBSTRUCTICN  OF 
PROPBRTT— UABIUTT  OF  PURCHASBR. 

1.  Where  the  purchaser  at  an  administra- 
tor's sale  of  lands  fails  to  comply  with  th« 
terms  of  purchase,  and  the  land  is  resold,  he 
is  liable  tor  any  difference  in  price  and  costs  of 
resale,  though  Gods  1S96,  e.  8,  art  7,  H  173, 
174,  176,  providiDg  for  sals  and  resale,  do  not 
prescribe  such  risk. 

2.  The  purchaser  is  liable  though  the  build- 
ings on  the  land,  and  which  iuduced  the  tud, 
were  destroyed  by  fire  before  ccmfirmation  of 
the  first  sale. 

Appeal  from  Circuit  Coart,  Bullock  Coun- 
ty; A.  A.  Evans,  Judge. 

Action  by  S.  J.  Caldwell,  as  admlufstrator 
of  the  estate  of  G.  M.  Hanson,  agafaiat  J.  L. 
Thomas.  From  a  Judgment  In  ftiTor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

R.  E.  L.  Cope  and  Jinks  &  Blue,  for  ap- 
pellant 

HARALSON,  J.  When  lands  are  sold  by 
an  executor  or  administrator,  under  the  or- 
ders of  tbe  probate  court  for  division  among 
tbe  heirs,  as  the  statute  provides  may  be 
done  (article  7,  c.  8.  of  the  Code  of  1886), 

•Rehearing  denied  July  U,  1901. 
T 1.  See  Bxecuton  and   AflmlnHtratftr^  vol.  SL 
Cent  Dig.  i  UU. 
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It  10  required,  that  tbe  executor  or  adminis- 
trator shall  within  30  days  after  the  sale,  re- 
port on  oath  his  proceedings  to  the  court, 
who  must  examine  the  same,  and  may  also 
examine  witnesses  In  relation  thereto,  and  If, 
on  snch  examination,  the  conrt  Is  sattsfled 
that  the  sale  was  not  fairly  conducted,  or 
that  the  amount  for  which  the  land,  or  any 
portion  of  the  same  was  sold,  was  greatly 
lees  than  its  real  value,  the  court  may  va- 
cate such  sale,  In  whole  or  In  part.  Code 
1896,  H  173.  174. 

If  the  sale  Is  set  aside,  the  court  must 
direct  another  sale  to  be  made,  which  must 
be  advertised  and  conducted  In  all  respects 
as  before.  Code,  {  176.  The  statute  does 
not  prescribe,  that  It  shall  be  made  at  the 
risk  of  the  purchaser  at  the  first  sale,  but 
this  right  to  resell  at  his  risk  Is  a  condition 
Implied  by  law  In  every  judicial  sale,  which 
condition  becomes  a  part  of  every  bid,  and  Is 
incorporated  by  law  into  the  contract  of 
every  successful  bidder,  by  which  he  agrees 
that.  In  the  event  he  falls  to  comply  with 
the  terms  of  the  purchase,  if  accepted  by  the 
court,  the  land  may  be  resold  at  hla  risk,  and 
he  will  pay  the  dltFerence  arising  on  the  sec- 
ond sate,  together  with  the  expenses  of  the 
same.  Howlson  v.  Oakley,  118  Ala.  215,  23 
South.  810. 

Here,  It  Is  shown  by  plalntllTs  complaint, 
that  under  a  decree  for  the  sale  of  the  lands 
mentioned,  tor  division  among  the  heirs,  the 
administrator,  in  compliance  with  the  terms 
of  the  decree,  sold  the  same  at  public  sale,  on 
the  4th  of  April,  1001,  and  John-  L.  Thomas, 
the  defendant,  and  appellant,  bid  the  same 
off  at  and  for  the  sum  of  fSWJ;  that  the  ad- 
ministrator reported  to  the  court  the  pro- 
ceedings of  said  sale  and  the  ftillure  and  re- 
fusal of  the  defendant  to  comply  with  his  pur- 
chase according  to  the  terms  of  sale,  whereup- 
on  It  was  ordered  and  decreed  that  the  price 
bid  by  the  defendant  be  accepted  and  that 
said  sale  to  blm  be,  and  the  same  was  rati- 
fied and  confirmed;  and  It  was  further  order 
ed,  that  on  account  of  defendant's  failure  and 
refusal  to  comply  with  the  terms  of  his  said 
purchase,  by  paying  the  amount  bid.  that 
plaintiff,  as  administrator,  should  resell  said 
real  estate  In  accordance  with  the  terms  of 
the  order  and  decree  of  the  court  authorizing 
said  first  sale,  which  It  Is  averred  was  done, 
on  the  17th  June,  1901,  and  one  Keller  bid 
off  the  property  at  and  for  the  sum  of  $75, 
which  last  sale  was  reported  to,  accepted 
and  confirmed  by  the  court.  This  suit  was 
Instituted  by  the  administrator  to  recover  of 
defendant,  the  difference  between  the  first 
and  second  sale,  amounting  to  f330,  together 
with  $50,  the  costs  and  expenses  of  the  sec- 
ond sale. 

The  defendant  by  plea  admitted  that  he 
hid  off  said  property  for  the  sum  of  $805; 
tbat  at  the  time,  said  lot  which  was  a  small 
one.— 50  by  130  feet,— had  on  It  a  three-room 
residence,  and  the  residence  made  the  lot 
valuable,  and  constituted  substantially  the 


entire  consideration  which  Induced  defend- 
ant to  make  said  bid  for  It;  tbat  said  lot 
was  valueless  as  a  residence  without  said 

building;  that  on  the    day  of  April, 

1901,  while  said  residence  and  lot  was  still 
In  the  possession  and  control  of  the  plalntifl, 
and  before  the  bid  of  defendant  for  the  land 
had  been  reported  to,  accepted  or  confirmed 
by  the  probate  court,  said  residence,  without 
any  fault  on  the  part  of  defendant,  was  to- 
tally destroyed  by  fire,  and  the  property  bid 
for  by  him  was  rendered  absolntely  value- 
less as  a  residence,  and  conid  not  be  deliver- 
ed to  him  by  the  plaintiff;  and  when  plain- 
tiff demanded  the  amount  of  his  bid,  defend- 
ant refused  to  pay  the  same,  for  the  reason 
that  said  residence  had  been  totally  destroy- 
ed by  fire,  without  fault  on  his  part,  and 
plaintiff  could  not  deliver  to  defendant  the 
possession  of  the  property  struck  off  to  him 
at  the  sale;  and  he  denied  tbat  he  had  any 
notice  of  the  report  of  said  sale  to  the  court. 

The  real  question  presented  for  review  is, 
whether  the  destruction  of  the  house  under 
the  conditions  set  up  In  defendant's  pleas, 
presents  a  good  defense  to  the  action.  This 
question  Is  fairly  presented  on  assignments  of 
error,  that  the  court  erred  in  overruling  de- 
fendant's demurrer  to  tbe  complaint,  and 
in  sustaining  plalntUFB  demurrers  to  defand- 
anfs  pleas. 

The  question  Is  one  not  free  from  dlfllculty, 
and  has  been  the  subject  of  conflicting  ad- 
judications In  the  courts. 

Mr.  Rorer,  in  treating  the  subject  how  ju- 
dicial sales  are  to  be  enforced  against  pur- 
chasers, and  laying  down  some  rules  applica- 
ble thereto,  says:  "But  it  is  no  defense  to 
the  mle,  or 'excuse  for  not  perfectlttg  the 
sale,  that  the  property  Is  Injured  by  fire  aft- 
er closing  the  biddings,  for  a  loss  of  the  proj>- 
erty  by  fire,  between  the  close  of  the  bid- 
dings and  acceptance  of  the  hid  and  con- 
firmation of  the  sale  will  not  excuse  the 
purchaser  from  a  compliance.  Bueh  loss  fails 
upon  Mm  when  no  other  objection  can  be 
made."  Borer  on  Judidal  Sales,  1 161;  Vance 
V.  Foster,  9  Bush  (Ky.)  389. 

Our  own  court,  touching  the  same  matter, 
says:  "These  sales  are  not  complete,— are  In 
fieri,— until  confirmation,  subject  to  be  va- 
cated by  the  court,  though  the  confirmation, 
when  made,  relates  back  to  the  day  of  sale, 
and  the  purchaser's  rights  then  attech.  Be 
is  regarded  as  the  owner,  from  the  day  of 
bis  purchase;  bearing  the  loss.  If  the  thing 
sold  perishes,  or  deteriorates  In  value,  and 
entitled  to  any  appreciation  In  value,  or  ac- 
cretions to  the  thing,  during  the  time  neces- 
sarily Intervening  between  the  sale  and  the 
confirmation.  Ptom  the  day  of  purchase,  un- 
til the  decree  of  confirmation,  the  purchaser 
becomes  a  quasi  party  to  the  cause  In  which 
the  decree  of  sale  was  rendered,  subject,  as 
such,  to  the  decrees  and  orders  the  court 
may  render  In  reference  to  the  sale.  Its  vaca- 
tion, or  conflrmation."  Haralson  T.  Gewgc^ 
06  Ala.  297.  ^  . 
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It  thiu  appears  tbat  ttOa  ooort  1>  In  line 
with  the  doctrine  stated  by  Borer,  and  by  tlie 
decisions  of  other  ooorts,  holding  to  the  same 
Tlew,  from  wfal<di  we  are  dWncUned  to  de- 
part 

Affirmed. 

(137  Ala.  260) 

BIBMINGHAM  MINERAL  R.  CO.  T.  TUB' 

OALOOSA  COUNTY 

(Supreme  Court  of  Alabama.   Feb.  28,  1903.) 

TAXATION— EXCESS  LBVIB3— STATUTBa-CORA- 
TIVB  ACTS— VALIDITY. 

1.  CoDst  lS75,  art.  10,  S  6,  provides  that  do 
<H>aDty  Hhall  be  authorized  to  levy  a  larcer  rata 
of  taxatiou  in  any  year  thao  OQe-half  of  1 
per  cent,  except  for  the  payment  of  any  debt 
created  for  the  erection  of  public  boildlDn  or 
bridne.  Act  Feb.  21.  1899  (Acta  189&-ra,  p. 
1212),  authorised  the  county  commissioDers* 
court  to  levy  a  special  bridge  tax,  not  to  exceed 
one-tenth  of  1  per  cent.,  under  which  auch  court 
in  Jmie^  1900,  levied  a  tax  of  one-foartb  of  1 
per  cent,  for  comity  bnildioKS  and  bridge  pur- 
poses, after  ^hich  Act  Feb.  27,  1001  (Acts 
1900-01,  p.  1255),  was  passed,  repealing  the  act 
of  1809  limiting  the  bridge  tax  rate,  and  Act 
March  1,  1901,  was  passed,  being  an  act  to 
ratify  and  confirm  a  levy  of  taxes  by  the  com- 
missioners* court  of  T.  coonty  for  the  purpose 
of  building  necessary  public  bridges,  and  paying 
interest  on  bridge  bouds  and  other  bonded  in- 
debtedness of  tbe  coQD^,  which  attempted  to 
validate  such  levy.  BtM,  that  the  constitutional . 
provitdon  authorizing  a  special  tax  for  bridge 
purposes  was  limited  to  levies  for  the  payment 
of  past  debts  for  public  buUdlDga  and  bridges, 
and  hence  the  curative  act  of  March  lat,  pur> 
porting  to  validate  an  increased  levy  to  p^  a 
contemplated  future  IndebtedBeaa,  waa  vmiL 

Appeal  from  Tnacaloosa  Oonn^  Court;  J. 
J.  Mayfleld,  Judge. 

Action  by  Tnacaloosa  county  against  the 
Birmingham  Mineral  Railroad  Company  to 
recover  certain'  taxes.  From  a  Judgment  in 
favor  ot  plaintiff,  defendant  appeals.  Be- 
versed. 

J.  M.  Falkner,  Ghas.  P.  Jones,  and  J.  B. 
Jones,  for  appellant.  Yande  Oraalt  &  Yer- 
ner,  for  appellee. 

HABALSOX,  J.  An  act  was  apiffoved 
February  21,  ISflO  (Acts  158B-«9,  p.  1212), 
which  authorized  tbe  court  of  connty  com- 
mlBslimers  to  levy  a  special  tax  "for  the  erec> 
tlon  of  neceaaary  pnhUc  buildings  and 
bridges,  to  be  known  as  the  *brldge  tax,'  and 
not  to  exceed  one-t«ith  of  me  per  cent  of 
the  total  assessed  value  of  the  property  of 
said  county,  wlilch  rtiaU  be  collected  and 
p^d  as  other  taxes  and  kept  by  the  treasure 
er,"  ^c. 

At  the  Jnne  term,  TSWK  the  commissioners* 
court  levied  a  tax  of  -one-half  of  one  per 
ceat.  for  general  coimty  purposes  upon  the 
assessed  value  of  real,  personal  and  mixed 
-property  subject  to  taxation  by  tbe  state  un- 
der state  laws. 

.  They  also  ordored  "that  one-fourOi  of  one 
per  cent  be  levied  vpoa  the  assessed  Value  of 
-kU.  ptpj)erly.  ef  the  county  for  public  build- 

ing!4  and  bridge  purposes." 

•Rsbcarlas  dwtlaJ        «.  UOI.  ' 


It  Is  agreed  that  the  defendant  paid  the 
oiw-tenth  of  1  jftx  cent  anthortxed  by  said 
epecial  act  of  1S98-M,  and  that  tbree-flfths 
of  one-fourth  c£  1  per  cent,  amountlim;  to- 16 
cents  on  the  9100;  on  the  assessed  value  of 
dtfendantTs  property.  It  has  not  paid  and  re- 
fuses to  pay,  on  tbe  ground,  tiiat  one-tenth 
of  1  per  cent  on  such  assessed  value  was  the 
Umit  of  fb»  power  of  the  county  to  levy  for 
such  purpose,  and  that  the  levy  In  excess  of 
that  amount  IS  cents  on  the  flOO  of  the 
assessed  value,  and  which  Is  here  sued  for, 
was  null  and  void  and  could  not  be  collected. 

To  meet  Qds  contention,  the  plalntlfl  Intro- 
duced the  act  of  the  Legislature,  approved 
February  27.  1901  (Acts  1800-1001,  p.  1255), 
which  repealed  the  said  act  of  February  21, 
1809,  which  limited  the  auttiority  of  the  com- 
missioners to  levy  and  collect  a  "bridge  ta^^ 
to  one-tenth  of  1  par  cent,  of  the  total  as* 
sessed  value  of  the  property  of  said  county. 

Plaintiff,  for  the  same  purpose.  Introduced 
tile  act  of  March  1.  1901  (Acts  1900-1901,  p. 
1404), -entitled  an  luA  "To  ratify  and  ctmflrm 
a  levy  of  taxes  by  the  commissioners'  court 
of  Tuscaloosa  county  for  the  purpose  of  build- 
ing neceswry  public  bridges  In  said  county, 
and  the  further  purpose  of  paying  the  Intra^ 
est  on  the  bridge  bonds  and  oUier  bonded  In- 
debtedness of  said  county,  and  to  authorlss 
the  collection  ot  said  spedal  taxes  as  other 
taxes  are  collected."  The  act  provldea,— after 
reciting  In  a  preamble  tbe  fact  tbat  tbe  com- 
mlaslonas'  court  in  Jnne,  IfiOO,  levied  a  spe- 
cial bridge  tax  of  one-fourth  of  1  per  cent, 
etc..  that  some  doubt  has  been  expressed  as 
to  the  validity  ot  said  levy;  that  nearly  all 
tbe  taxpayers  of  said  county  had  paid  said 
spedal  tax,  and  tbat  It  was  absolutely  neces- 
sary for  the  protection  of  the  credit  of  said 
county  fliat  said  special  tax  be  oollectedr-' 
"that  said  levy  of  one-fourth  of  one  per 
centum  taxM  tat  the  purposes  set  out  above, 
be  and  the  same  Is  hereby  ratlfled  and  con- 
firmed and  duly  legalised;  and  tbe  tax  col- 
lector ot  said  county  Is  beceby  auUnrbed  and 
directed  to  collect  aald  levy  at  one-fourth  <tf 
one  per  centum  of  the  assessed  valae  In  said 
county  In  the  same  manner  and  to  the  same 
extent  that  he  collects  other  taxes." 

It  was  agreed  that  the  cause  sluuld  be 
submitted  upon  the  law  and  tbe  facts  as  sub- 
Btantially  set  out  abov^  and  that  If  the  court 
Bhonid  hold  that  the  said  act  to  ratify  and 
confirm  the  levy  ot  taxes,  approved  March 
1, 1901,  and  in  connection  tbwewlth.  the  said 
act  of  February  27,  19&1,  r^eallng  the  said 
act  of  February  21,  1809,  limiting  the  rate 
of  taxes  for  bridge  purposes  to  one-tenth  of 
1  per  centum,  bad  the  effect  to  validate  the 
levy  of  taxes  in  dispute.— viz.,  the  levy  at  the 
June  term  of  aald  court,  1900.  of  one-fourth 
of  1  per  ceo  turn  for  public  buildings  and 
bridges.— thai  a  Indigent  ahould  be  ratered 
for  tiie  plaintiff  for-  tbe  amount  sued  for; 
but  if  the  court  should  hold  that  said  ratify- 
ing act  of  Uarch  1, 1901,  is  Invalid,  Judgment 
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The  court  beld  ttat  said  ratifying  act  waa 
Talld,  and  rendered  Judgment  for  tlie  plain- 
tiff, to  reverse  which  ruling  the  appeal  Is 
prosecuted. 

Art  10,  {  6,  of  the  Constitution  of  1875 
proTidps  that  "no  county  In  this  state  shall 
he  authorized  to  levy  a  larger  rate  of  taxa- 
tion, In  any  one  year,  on  the  value  of  taxable 
property  therein,  than  one  half  of  one  per 
centum."  This,  as  was  said  In  State  v. 
Street,  117  Ala.  209,  23  South.  807,  Is  not 
only  a  limitation  upon  the  taxing  power  of 
the  county,  but  Is  also  a  grant  of  a  power  of 
taxation  to  the  extent  of  one-half  of  one  per 
centum.  Hare  t.  Kennerly,  83  Ala.  608-6U, 
3  South.  683. 

Said  section  6  contains  two  provisos,— the 
first  having  reference  to  the  levy  of  taxes  hy 
the  county  "to  pay  dehts  existing  at  the  rati- 
fication of  the  Constitution,  [for  which]  an 
additional  rate  of  one-fourth  of  one  per  cen- 
tum may  be  levied  and  collected,  which  shall 
be  exclusively  appropriated  to  the  payment 
of  such  debts  or  the  interest  thereon.".  This 
provision  has  no  direct  application  to  this 
case.  The  other  provisions  In  the  second  pro- 
viso are,  (1)  "that  to  pay  any  debt  or  liabil- 
ity DOW  existing  against  any  county  incurred 
for  the  erection  of  the  necessary  public  build- 
ings, or  other  ordinary  counly  purposes."  or 
(2)  "that  may  hereafter  be  created  for  the 
erection-  of  necessary  public  buildings  or 
bridges,  any  county  may  levy  and  collect 
such  special  taxes  ae  may  have  been  or  may 
hereafter  be  authorized  by  law,  which  taxes 
BO  levied  and  collected  shall  be  applied  ex- 
clusively to  the  iKirposes  for  which  the  same 
were  so  levied  and  collected."  This  last  pro- 
vision numbered  (2).  alone  has  to  do  with 
the  case  In  band,  as  there  is  no  pretense,  ttiat 
the  special  levy  was  for  the  payment  of  debts 
existing  at  the  date  of  the  ratification  of  the 
constitution,  "Incurred  for  the  erection  of  the 
necessary  public  bnildingt  or  other  ordinary 
county  purposes." 

UndOT  these  limitations  of  power,  It  is 
clear,  that  no  county,  under  the  Constitution 
of  1876.  could  levy.  In  any  one  year,  a  great- 
er rate  of  taxation  on  the  value  of  the  prop- 
erty therein,  than  one-half  of  one  per  centum, 
except  to  pay  past  debts  and  for  public  build- 
ings and  bridges;  and  that  a  county  could 
not  levy  a  special  tax  for  any  purpose  oth^ 
than  those  expressed  in  the  provisos  of  said 
section  6,  if  such  special  tax  together  with 
the  tax  for  general  purposes,  exceeded  one- 
half  of  one  per  cent.  Garland  v.  Board  of 
Revenue,  87  Ala.  223,  227,  6  South.  4(^;  Hare 
V.  Kennerly,  83  Ala.  608,  8  South.  683;  Keene 
V.  Jefferson  County  (Ala.)  33  South.  435. 

It  Is  also  too  clear  to  admit  of  doubt,— and 
it  Is  conceded,— that  at  the  time  of  said  spe- 
cial levy  of  one-fourth  of  one  per  cent,  at  the 
June  term  of  the  court,  1900,  the  court  had 
DO  power  or  authority  under  the  said  act  of 
February  21.  1899,  to  make  the  levy  for  that 
amoimt  of  taxes.  That  act  limited  the 
amount  to  be  levied  for  public  building  and 


bridges,  to  one-tenth  of  one  per  cent  If 
this  were  not  true,  It  required  no  enabling 
act  such  as  was  afterwards  attempted,  on 
the  iBt  March,  1901,  to  ratify  and  confirm  the 
levy  of  said  commlssionera  It  was  an  at- 
tempt to  make  valid,  that  which  wob  there- 
tofore Invalid. 

The  question  Is  presented,— did  the  ratify- 
ing and  confirming  act  of  March  1,  1901, 
have  the  Intended  effect  to  make  valid  the 
theretofore  Invalid  levy,  conceding  that  sucb 
legislation  is  at  any  time  proper,— a  question 
we  need  not  and  do  not  decide? 

We  have  already  said,  that  In  the  levy  of 
the  special  tax,  the  commissioners'  court  was 
confined  by  the  terms  of  the  Constitution  It- 
self, to  making  the  levy,  to  pay  debts  or 
liabilities  "created  ,for  the  erection  of  neces- 
sary public  buildings  and  bridges,"  The 
ratifying  and  confirming  act  of  March  1, 
1901.  was  not  confined  to  these  puiposes. 
The  title  to  the  act  Is,  as  we  have  seen,  "To 
ratify  and  confirm  a  levy  of  taxes  by  the 
commissioners'  court  of  Tuscaloosa  county, 
for  the  purpose  of  building  necessary  public 
bridges  in  said  county,  and  the  further  pur- 
pose of  paying  the  interest  on  the  Mdffe 
iondt  and  other  bonded  indebtedness  of  said 
coiintv"  (Italics  ours.)  This  other  bonded 
indebtedness  is  not  specified,  but  It  Is  made 
to  appear,  that  It  Is  not  for  public  buildings 
or  bridges  alone. 

The  act  of  February  21,  1899,  which  was 
repealed,  authorized  the  levy  of  one-tenth  of 
one  per  cent  for  the  erection  of  public  build- 
ings and  bridges,  and  the  levy  of  one-fourth 
of  one  per  cent,  June,  1900,  was  for  the 
same  purpose.  But  this  ratifying  act,  both 
In  the  title  and  the  body  of  Hie  act  extends 
Its  provisions  not  only  to  public  bnlidtn^ 
and  bridges,  but  besides,  to  any  other  bond- 
ed Indebtedness  of  the  county.  If  it  was  In- 
tended to  apply  to  Indebtedness  for  buildings 
and  bridges.  It  was  unnecessary  to  have  add- 
ed, "other  tranded  indebtedness."  Under  tiie 
act.  if  valid,  the  tax  levied,  when  and  If  cti- 
lected.  may  be  applied,  not  only  to  the  debts 
of  the  county  for  bridges  and  buildings,  but 
to  any  other  bonded  obligation  of  the  county, 
for  which  latter  purpose,  the  tax  levied,  of 
one-half  of  one  per  centum,  had  been  ex- 
hausted. If  it  were  possible  to  separate  the 
amount  of  this  other  bonded  Indebtedness 
from  the  debts  for  bridges  and  buildings,  per^ 
baps  the  act  might  be  saved  for  the  latter 
purpose,  by  expunging  the  provbtion  for  oth- 
er indebtedness;  but,  so  far  as  appears,  tbey 
are  not  separable  from  each  other.  PoweD 
V.  State,  89  Ala.  10;  McCreary  v.  State.  73 
Ala.  480;  Randolph  v.  Builders*  &  P.  8.  Oo^ 
106  Ala.  S13.  17  South.  721. 

It  results  that  said  act  of  March  1, 1901.  Is 
unconstitutional  and  void. 

The  judgment  of  the  court  below  is  revers- 
ed and  one  will  be  here  rendered  in  favor  of 
the  defendant  according  to  the  agreanent  of 
the  parties. 

Bevrased  and  rendered. 
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Ko.  14^. 
8TATB  8Z  rd.  BACHBT  r.  BOBniBBr 
VILLK,  Judge. 
(Sapreme  Conrt  of  Lonldana.  Jolr  IT,  1903.) 

aALB  OF  PUBUO  PROPBRTY— INJDHOTION— 

MANDAMUS. 

1.  Mandamus  to  compel  the  district  Jadge  to 
reinstate  a  petition,  under  Code  Prac.  art.  3(&, 
by  a  tazpajer  to  enjoin  the  Bale  of  city  prop- 
erty, will  not  be  granted;  the  district  jodge 
being  vested  with  EOme  l^al  discretion  in  the 
premises,  and  relator  haring  the  right  to  ap- 
peal, and  to  attack  the  sale  bj  direct  action  fn 
any  other  legal  proceeding,  eren  after  adjudica- 
tion of  the  i»operty. 

Petition  by  tbe  state,  on  tbe  relation  of 
Joseph  Bacbet,  againet  Hod.  W.  B.  Sk>mmer- 
yille,  '  Judge,  for  writs  of  certiorari,  man- 
damus, and  prohibition.  Denied. 

Henrjr  Chlapella  and  Saunders  &  Gurley, 
for  relator.  Respondent  Judge  pro  ae.  Frank 
Bartlett  Thomas,  Asst  aty  Atty..  for  ce- 
spondeiit  city  of  Xew  Orleona. 

BBEAUX,  J.  Relator,  alleging  tbat  be  la 
owner  of  and  pays  texea  on  property,  ocou- 
plains  of  the  Judgment  of  tlie  dlatrlct  court 
as  lU^I,  on  the  ground  tliat  public  property 
-waa  oEEered  for  sale  so  aa  to  enable  the  gov- 
ernment of  the  United  States,  by  remoTal 
of  competition,  to  buy  it  cbeapor  than  it 
otherwise  could,  and  that  tor  that  reason 
the  sale  proposed  would  be  null.  Flalntlfl, 
relator  here,  sued  for  an  Injunction  to  pre- 
▼ent  tbe  sale  on  a  number  of  grounds: 

Principally,  that  the  sale  la  a  private  sale, 
In  contravention  of  the  lawa,  and  not  a  sale 
at  public  auction  at  alL 

That  under  tbe  charter  <rf  the  city,  it  Is  tbe 
intention  that  property  be  sold  so  as  to  bring 
the  highest  price  possible.  That  It  contains, 
subsfaDtially,  the  provision  that  sale  of  city 
property  shall  be  made  at  public  auction  aft- 
er 30  days*  advertisement 

That  tbe  ordinance  under  which  tbe  prop- 
erty Is  oCTered  for  sale  contains  provlsEon  au- 
thorizing the  mayor  to  withdraw  the  real  es- 
tate in  question  from  sale  at  any  time  prior 
to  the  adjudication,  and  further  tbe  ordi- 
nance directs  tlmt  tbe  btilldlnga  and  improve- 
ments on  the  properties  ottered  should  not 
be  included  with  the  land,  but  that  the  city 
would  remain  tbe  owner  of  the  Improve- 
ments. 

We  are  Informed  by  the  pleadings  that  the 
city,  about  two  years  ago,  bought  tbe  prop- 
erty for  $92,C51,  and  that  tbe  city  placed 
improvements  thereon  to  an  amount  of 
about  $25,000.  The  fore^^olng  ia  a  statement 
of  the  main  facts  upon  which  plaintiff  In  tbe 
district  court,  relator  here,  based  ids  com- 
plaint 

It  appears  that  the  owners  of  prop«^  In 
the  square  In  which  tbe  city's  property  Is 
situated  proposed  to  sell  their  property  to  the 
United  States  government  for  prices  that 
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amount  In  all  to  $187,000.  The  government 
offers  to  buy  the  property  for  a  post  office 
site,  and  will  not  buy  unless  it  can  become 
tbe  owner  of  the  square,  as  It  contains  the 
area  which  tbe  general  government  requires 
for  post  office  building  and  grounds. 

In  answer  to  plaintifTs  demand  tbe  city 
and  her  comptroller  appeared  and  Interposed 
tbe  objection  of  no  cause  of  action,  and  also 
placed  the  action  at  issue  by  pleading  a 
general  denial. 

The  case  was  called  and  heard  on  tbe  mer- 
its, without  prejudice  to  the  exception  of  de- 
fendants. 

It  results,  from  tbe  method  followed  In 
the  trial  and  the  reservation  made,  that  the 
exception  and  the  Issues  it  presents  must 
first  be  considered  and  decided. 

Plaintiff  sought  to  bring  the  board  of 
liquidation  into  the  suit  as  party  defendant 
and  to  that  end  Sled  an  amended  and  sup- 
plemental petition,  on  tbe  ground  that  this 
board  only  can  direct  tbe  aale  of  pro  petty 
of  the  city  of  New  Orleans  not  dedicated  to 
or  required  for  public  use. 

The  city  excepted,  and  asked  the  court  to 
recall  the  order,  which  bad  been  granted,  to 
file  the  supplemental  petition.  This  excep- 
tion was  sustained  by  tbe  district  court  to 
the  extent  that  tbe  hoard  of  liquidation  waa 
concerned.  The  Injunction  applied  for  by 
relator  was  refused,  and  his  petition  dis- 
missed. 

Relator  sues  here  for  writs  of  certiorari 
and  mandamus,  directed  to  the  district 
judge,  commanding  him  to  vacate  his  order, 
reinstate  the  case,  and  proceed  to  its  trial 
on  tbe  merits. 

The  respondent  fn  answer  to  the  rule 
nisi,  insists  that  he,  having  exercised  tbe  dis- 
cretion vested  in  him  in  refusing  the  injunc- 
tion, relator  has  no  right  to  a  mandamus, 
his  remedy  being  by  appeal;  that  while  hlc 
judgment  Is  based  upon  the  exception  of  no 
cause  of  action  filed  by  the  defendant,  alt 
the  evidence  of  the  cause  is  before  tbe  court, 
aa  the  case  at  tbe  request  of  relator  was 
taken  up  on  the  merits  at  tbe  time  that  the 
exception  of  no  cause  of  action  was  heard. 

The  respondent  judge  further  insists  that 
tbe  relator  waa  not  entitled  to  tbe  writ  of 
injunction,  because  bis  petition  was  not  sus 
talned  by  proof;  ttiat,  tbe  relator  having 
gone  to  trial  on  the  merits,  his  remedy  now 
Is  by  appeal,  and  not  mandamus. 

There  are  general  principles  of  practice 
which  we  think  are  controlling  iu  this  case. 

In  the  first  place,  we  cannot  overlook  the 
fact  that  necessarily  this  Injunction  was  ap- 
plied for  under  article  3(&  of  the  Oode  of 
Practice,  and  not  under  article  298  of  the 
Code. 

Under  the  last  article  cited,  the  judge  Is 
not  Invested  with  discretion,  when  an  appli- 
cation for  an  Injunction  is  made  In  con- 
formity with  law.  It  devolves  upon  talm  to 
grant  tbe  writ  But  under  tbe  former  (arti- 
cle 808)  he  has  discretion.  We  see  that  on- 
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der  this  article  courts  bare  some  diBcretloii 
In  the  premises.  Qameron  t.  Godcbaux,  48 
Id.  Ann.  1345,  20  South.  710. 

It  has  been  In  other  cases  expressly  held 
that  the  writ  of  Injunctioa  Is  not  wholly  a 
writ  of  right,  and  that  some  legal  discretion 
In  the  matter  Is  Tested  In  the  conrt  of  the 
first  Instance. 

Bank  T.  Webre,  44  La.  Ann.  1081, 11  South. 
706;  Chatard  v.  aty,  10  La.  Ann.  752;  State 
ex  rel.  Lafltte  v.  Judge,  51  La.  Ann.  1768, 
26  South.  374. 

These  decisions  are  referred  to  to  the  ex- 
tent that  they  sustain  the  view  that  the  dis- 
trict court  is  vested  with  some  discretion  In 
the  premises. 

As  relates  to  an  appeal:  The  relator  has 
that  right  In  fact,  he  has  the  right  to  at- 
tack the  sale  by  direct  action  In  any  other 
l^al  proceeding;  and  this,  after  the  adjudi- 
cation of  the  property.  Having  the  right  to 
appeal,  it  follows  that  he  has  no  right  to  the 
OHindamuB  for  which  he  suea. 

None  of  his  rights  are  prejudiced.  On 
the  contrary,  all  of  them,  whatever  they  may 
be,  will  be  specially  reserved. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  rule  nisi,  which  was  issued  In 
this  case,  Is  recalled  and  set  aside.  It  Is 
further  ordered,  adjndged,  and  decreed  that 
relator's  application  Is  denied,  and  bis  peti- 
tion is  dismissed. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  all  rights  as  referred  to  In  the 
body  of  our  opinion,  and  remedies  that  re- 
lator has,  or  may  have,  are  reserved  to  bim 
In  all  respects  to  the  fullest  extent  needful  to 
enable  him  to  flnstaln  them  In  sncb  action 
aa  will  be  legaL 


(«  Pis.  463} 

CITY  OF  DATTONA  v.  EDSON  rt  al. 

(Supreme  Conrt  of  Florida,  Division  B.  June 
10,  1903.) 

MUNICIPAL  CORPORATIONS  —  DBFEOTirS 
8TRBBTS— PLEADINO-UOHT- 
INQ  STREETS. 

1.  Mnnicipat  corporations  are  reqnired  to  ex- 
ercise reasoDBble  diligence  in  repaitdng  defects 
in  streets  and  ridewalks  after  the  unsafe  con- 
dition thereof  is  known,  or  ought  to  have  been 
known,  to  them,  or  to  their  officers  having  au- 
thority to  act  for  them.  It  is  essential  to  lia- 
bility in  such  cases  to  allege  in  the  declaration 
facts  which  show  negligence  on  the  part  ot  the 
corporation,  end  a  mere  general  all^tion  that 
the  corporation  negligently  suffered  and  per- 
mitted the  street  or  sidewalk  to  remain  out  of 
repair,  without  alleging  knowledge  of  the  de- 
fect, the  time  It  was  permitted  to  remain  ont 
of  repair,  or  other  facta  showing  negligence 
on  the  part  of  the  municipal  body,  will  not  be 
sufflcient. 

2.  Where  the  charter  of  a  city  gives  it  power 
to  provide  for  lighting  its  streets,  but  does  not 
require  it  to  exerdse  snch  power,  there  is  no 
general  duty  devolved  upon  the  dty  to  li^t 
the  streets  that  will  make  its  failure  to  do  so 
actionable  negligence. 

(Syllabus  by  the  Court.) 

f  L  Set  ICunloipel  Corporattona,  vaL  H,  Cent  Die. 


ESror  to  Circuit  Court,  Volosla  (^imty; 
Minor  S.  Jones,  Judge. 

Action  by  Sarah  A.  Edson  and  H.  O.  ESd- 
son  against  the  city  of  Daytona.  Judgment 
for  plaintUta,  and  defendant  brings  eiior. 
Beveraed. 

L  A.  Stewart  (Bgford  Bly,  cm  brief),  tor 
plalntlfl  In  error. 

CABTER,  P.  J.  On  Decemb^  15,  1898, 
defendants  In  error  brought  an  action  against 
plaintiff  In  error  In  the  circuit  court  of  Vo- 
lusia county  to  recover  damages  for  per- 
sonal Injuries.  The  declaration  alleges  that 
defendant  before  and  on  the  12th  day  of 
September,  1807,  was  possessed  and  bad  con- 
trol of  certain  public  sidewalks  and  streets 
on  a  certain  street  called  "Beach  Street"  In 
said  dty,  and  "ought  to  have  kept  the  same 
In  good  and  safe  repair  and  condition,  yet 
the  defendant,  not  regarding  its  duty  in  that 
behalf,  while  It  was  so  possessed  and  bad 
control  of  said  sidewalk  ami  street,  to  wit,  on 
the  day  aforesaid,  there  wrongfully  and  neg- 
ligently suffered  to  be  and  remain  In  bad  and 
unsafe  repair  and  condition,  and  divers  holes 
then  and  there  being  on  said  sidewalk  and 
street,  uncovered  and  exposed  in  the  night- 
time and  dark,  said  street  not  being  lighted, 
said  holes  remained  uncovered  and  exposed, 
to  be  fallen  Into  without  warning  by  the 
travelers  on  said  street  and  sidewalk,  by 
means  whereof  the  plaintiff  Sarah  A.  Edson, 
who  was  then  and  there  passing  along  and 
upon  said  sidewalk  and  street,  then  neces- 
sarily and  unavoidably  stepped  into  one  of 
the  numerous  holes  in  said  sidewalk  and 
street,  and  unavoidably  tripped,  stumbled, 
and  fell  against  and  upon  said  sidewalk  and 
street,  and  was  thereby  thrown  to  and  fell 
upon  said  sidewalk  and  street,  and  the 
ground  there,"  and  that  thereby  she  sus- 
tained Injuries  to  her  person  pardcnlaiiy  set 
out  in  the  declaration,  bat  which  it  Is  on- 
necessary  to  repeat  here. 

The  defendant  filed  Its  demurrer  to  the  dec- 
laration, which  was  overruled,  whereupon  it 
filed  pleas  upon  which  Issue  was  Joined,  and 
at  a  trial  had  in  November,  1900,  verdict  and 
Judgment  were  rendered  In  favw  of  plaintiff 
for  $1,000.  The  defendant  seeks  to  reverse 
this  Judgment  by  the  pr^ent  writ  of  error. 

The  only  question  necessary  to  be  consid- 
ered, In  view  of  the  conclusion  reached,  arises 
upon  tbe  assignment  of  error  questtonlng  the 
propriety  of  tbe  ruling  on  demurrer.  In  City 
of  Orlando  v.  Heard.  29  Fla.  681,  11  South. 
182,  It  was  held  that  In  actions  against  mu- 
nicipal corporations  for  Injuries  resulting 
from  failure  to  repair  streets  or  sidewalks 
tbe  gist  of  the  action  Is  negligence  on  the 
part  of  the  corporation;  that  such  corpora- 
tions are  required  to  exerdse  reasonable  dili- 
gence In  repairing  defects  in  streets  and  aide- 
walks  after  the  unsafe  condition  thereof  Is 
known,  or  ought  to  have  been  known,  to 
them  or  to  tiielr  offlcers  havto^  autborlty  t» 
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act  for  them;  that  it  la  essential  to  UahiUty 
In  such  cases  to  allege  lb  the  declaratton  facta 
which  show  negligence  on  the  part  of  the 
corporation;  and  that  a  general  allegation 
iliat  the  corporation  negligently  suffered  and 
permitted  the  street  or  eldewallc  to  remain 
out  of  repair,  without  alleging  knowledge  of 
the  defect  tbe  time  it  was  permitted  to  re- 
main out  of  repair,  or  other  facts  showing 
negligence  on  the  part  of  the  municipal  body, 
will  not  be  sufficient.  Tbe  only  difference 
between  the  declaration  in  that  case  and  the 
declaration  in  the  present  one  Is  that  there 
is  a  statement  In  this  declaration  that  the 
street  was  not  lighted;  and  therefore,  un- 
less the  fact  alleged,  viz.,  that  the  street 
was  not  lighted,  constitutes  actionable  negli- 
gence, the  declaration  in  this  case  Is  bad  on 
demurrer  under  the  decision  above  referred 
to.  The  charter  of  the  city  (chapter  4640,  p. 
229,  Acts  1897)  empowers,  but  does  not  re- 
quire, the  city  council  "to  provide  for  the 
lighting  of  the  city  by  gas  or  other  illuminat- 
ing materials."  The  authorities  very  gen- 
erally hold  that  where  the  charter  of  a  city 
gives  It  power  to  provide  for  lighting  its 
streets,  but  does  not  require  It  to  exercise 
this  power,  there  Is  no  general  duty  devolved 
upon  the  city  to  light  the  streets  that  would 
make  Its  fallnre  to  do  so  actionable  negli- 
gence. Elliott  on  Boads  and  Streets,  |  623; 
2  Dillon  on  Municipal  Corporations,  }  1010; 
15  Am.  &  Eng.  Ency.  of  Law  (2d  EH.)  441; 
Oliver  V.  City  of  Denver,  13  Oolo.  App.  345, 
37  Pac.  729;  Miller  v.  City  of  St  Paul,  38 
Minn.  134,  36  N.  W.  271;  Oanavan  T.  City  of 
Oil  City,  183  Pa.  611,  38  AU.  1096;  Randall 
v.  Eastern  Railroad  Company,  106  Haas.  276, 
8  Am.  Rep.  827;  City  of  Freeport  v.  Isbell, 
83  m.  440,  25  Am.  Rep.  407;  Oaakins  v.  City 
of  Atlanta.  73  Qa.  746.  See,  also.  City  of 
Indianapolis  v.  Sott.  72  Ind.  196.  Whether, 
if  the  city  had  undertaken  to  light  Its  streets 
under  the  power  granted,  or  had  known  of 
the  alleged  defects  tn  the  street,  and  In  the 
one  case  had  been  guilty  of  negligence  In  the 
matter  of  lighting,  or  In  the  other  bad  failed 
to  provide  a  light  on  the  defective  portion  of 
the  street,  such  acts  would  constitute  action- 
able negligence,  is  not  here  decided,  aa  the 
allegations  of  the  declaration  do  not  Involve 
those  questions.  We  think  the  court  erred 
In  its  order  overruling  tbe  demurrer,  and 
for  this  error  tbe  judgment  will  be  reversed, 
and  the  cause  remanded,  with  directions  that 
the  demurrer  to  tbe  declaration  be  sustained, 
and  for  such  further  proceedings  as  may  be 
conformable  to  law.  In  adhering  to  the  rul- 
ing in  Ci^  of  Orlando  v.  Heard,  as  applica- 
ble to  this  case,  the  court  does  not  intend  to 
>lmlt  or  qualify  the  mle  announced  In  Con- 
sumers' Electric  Light  A  Street  Railroad 
Company  v.  Pryw.  44  Fla.  — ,  32-  South;  797, 
and  ot^er  decisions  by  this  court  referred  to 
therein,  as  to  pleading  negligence  In  other 
cases. 

Judgment  reversed. 


(«  Fla.  556) 

BOFSS  T.  JSNSIBSON  et  aL 

(Supreme  Ooort  of  Florida,  Division  K  7ime 
8»  1903.) 

■QUITT— HEARING— ANSWER— PRESUMPTIONS 

— DEBD-SETTINQ  ASIDE— CU)UD 
ON  TITLS-DBCRBS. 

1.  On  a  hearing  upon  bill,  Koswer,  and  rep- 
lication  after  the  time  for  taking  testimony  has 
expired,  every  allegation  in  tbe  answer  respon- 
sive  to  the  bill  is  taken  as  true. 

2.  Where  one  eeeking;  to  set  aside  a  convey- 
ance  of  land  as  traodulent  rests  his  equity  upon 
tbe  vacant  character  of  the  land  and  there  Is 
answer  under  oath  that  defendant  is  in  pos- 
session thereof,  sach  allegation  is  reEfionslve 
to  the  bill,  and  in  the  absence  of  other  proof 
the  bill  must  be  diamissed. 

8.  A  court  of  equity  cannot  entertain  a  suit 
by  a  purchaser  of  real  estate  at  execution  sale, 
who  u  not  in  possession,  against  a  party  who  is 
In  possession,  to  set  aside  a  prior  conveyance 
made  by  a  judgment  debtor  as  a  cloud  on  com- 
plainant's title,  on  tbe  ground  that  such  con- 
veyance  was  in  fraud  of  creditors. 

4.  Upon  a  hearing  on  bill,  answer,  and  repli- 
cation, after  ascertaining  that  there  is  no  equity 
in  the  bill,  it  Is  error  to  enter  a  decree  ad- 

iudgiDg  the  title  to  the  land  in  controversy  to 
e  m  defendants,  and  tliat  such  land  conatitntes 
their  homestead. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Putnam  Oona- 
ty;  William  A.  Hocker.  Judge. 

Bill  by  E.  E.  Ropes  agabist  T.  L.  Jener- 
son  and  otbm.  From  a  decree  for  defend- 
ants, plaintiff  appeals.  Rernsed  In  part. 

E.  B.  Ropes,  in  pro.  per, 

GOCESBLL,  J.  Appelant;  as  complain- 
ant below,  filed  his  bin  against  the  appelleea 
to  set  aside  at  Toluntery  a  certain  convey- 
ance of  real  estate  made  by  T.  I*  Jeneracm 
and  wife,  SoidiTonla,  to  S.  R.  Causey,  and  hj 
the  said  Causey  to  tbe  said  Sophronia,  and 
also  a  conveyance  of  other  realty  the  aald 
T.  L,  Jenenon  and  wife  to  ttielr  son,  O.  L. 
Jenenon.  He  averred  the  recoTor  of  a 
judgment  In  another  county  agalnat  the  said 
T.  L.  Jenerson  about  one  year  prior  to  these 
conveyances,  and  that  all  parties  had  notice 
thereof*  and  that  ^ce  said  conveyances  ex- 
ecution had  been  sned  out  upon  said  Judg- 
ment; and  appellant  had  become  the  purcbas- 
er  of  said  lands  at  a  sberUra  sale  thereunder. 
Service  was  had  upon'  O.  L.  Jenerson  and  S> 
R.  Causey,  and  a  decree  was  entered  Hay  16, 
1895,  ordering  the  said  0.  L.  Jenerson  to  de- 
liver op  his  deed  for  cancellation.  Three 
yeara  thereafter  T.  Tj.  Jenerson  and  wife  ap- 
peared, and  demurred  to  the  bill,  where- 
upon the  said  Ropes  amended  by  averring 
that  the  said  lands  were  nnoccopled;  that 
the  defendants  T.  L.  Jenerson  and  wife  were 
not  in  Florida  when  the  suit  was  com- 
menced, and  had  no  agent  or  attorney  upon 
whom  service  <tf  process  coold  be  made;  and 
that  said  land  was  not  in  the  possenlon  of 
any  person  against  whom  an  action  of  eject- 
ment conld  be  brought   Thereupon  the  said 


1 «,  BM  QuMlng  Titta»  VOL  41.  CMit  Die.  H  I.  9. 


Digitized  by  Google 


956 


84  SOUTHEEEtN  BEPOBTEB. 


T.  li.  Jenenon  and  wife  answered  under 
th^  several  oatha,  among  other  ttalnga,  that 
they  were  In  actual  posBesalon  ot  the  land 
80  conveyed  to  Soidironia,  occupying  It  as 
their  home,  at  the  time  the  hill  was  filed,  and 
had  continued  m  to  occupy  it;  that  said  land 
was  their  homestead  before  the  brining  ot 
tiie  original  common-lav  action,  and  had  been 
ever  since.  They  admitted  that  at  the  time 
the  bill  was  filed  they  were  temporarily  ab- 
sent from  the  state.  Replication  was  filed, 
and,  after  the  time  Cor  taking  testimony  had 
expired,  the  appellant  set  the  cause  down 
for  final  hearing  on  bill,  answer,  and  replica- 
tion. A  decree  was  thereupon  entered  de- 
creeing the  land  so  conveyed  to  the  said 
Sophnmla  to  be  the  homestead  of  the  said 
T.  L.  Jenerson  and  his  wife,  tiie  said  So- 
phronla,  and  dismissing  the  bill  as  to  this; 
the  former  decree  ordering  the  deed  to  O.  L. 
Jenerson  canceled  was  confirmed,  and  tiie 
eoBtB  since  the  former  decree  were  taxed 
a.-^ainst  the  complainant.  O.  L.  Jenerson  Is 
not  objectii^  here  to  the  several  decrees. 

On  a  hearing  upon  bUl,  answer,  and  repli- 
cation, after  the  time  for  taking  testimony 
has  expired,  the  mle  Is  that  ev^y  allegation 
In  the  answer  reeponslve  to  the  bOl  is  taken 
as  true.  Eelogg  v.  Singer  Manufacturing 
Company,  85  Fla.  99,  17  Sooth.  68.  The 
equity  of  the  Ull  was  rested  by  the  complain- 
ant upon  the  allegations  that  the  land  In  con- 
troversy was  unoccupied,  and  there  was  no 
one  in  possession  against  whom  ejectment 
would  lie.  There  Is  no  claim  whatever  that 
he  was  himself  In  possession,  and  his  fiillure 
to  teat  the  right  to  the  possession  at  law  was 
based  upon  the  alleged  vacant  character  of 
the  land.  The  answer  squarely  met  this 
equity  by  averring  the  actual  occupancy 
thereof  by  the  defendants  as  a  home.  The 
only  evidence  as  to  its  character  was  that 
given  In  the  sworn  answer,  and  it  may  h^ 
therefore,  taken  as  established  that  the  land 
was  occupied  adversely. 

A  court  of  equity  cannot  ratertaln  a  suit  by 
a  purchaser  of  real  estate  at  executirai  sale, 
who  Is  not  In  possession,  against  a  party  who 
la  In  possession,  to  set  aside  a  prior  convey- 
ance made  by  the  Judgment  debtor  as  a 
cloud  on  complainant's  title,  on  the  ground 
that  such  conveyance  was  In  fraud  of  cred- 
itors. If  the  conveyance  sought  to  be  set 
aside  was  fraudulent,  It  was  void  as  to  cred- 
itors, and  the  complainant,  by  his  purchase, 
acquired  the  legal  tiUe,  and  has  a  plain,  ade- 
quate, and  complete  remedy  at  law.  Morri- 
son V.  Marker  (C.  a)  93  Fed.  G&Z;  United 
States  v.  Wtison,  118  U.  8.  86,  6  Sup.  Ot  991. 
30  li.  Bd.  110;  Smith's  Executor  t.  Cockrell. 
66  Ala.  64. 

The  bin  as  to  this  land  was,  therefore, 
properly  dismissed,  but  the  court  should  have 
stopped  here.  Having  ascertained  there  was 
no  equity  in  the  bill,  there  should  not  have 
been  a  decree  adjudging  the  titie  to  be  In 
the  defendants,  and  that  such  land  constitut- 
ed their  homestead. 


The  final  decree  from  which  this  appeal  is 
taken,  in  so  far  as  it  adjudges  the  lands 
therein  described  to  be  the  homestead  of  T. 
L.  Jenerson  and  St^hronla  Jenerson,  his 
wife,  Is  reversed,  and  tn  all  other  respects  it 
is  affirmed.  The  costs  of  this  appeal  will  be 
taxed  against  T.  U  Jenerson. 


(U7  Ala.  im 

GOTTZMGHAM  v.  GRBELT-BARNHAH 
GBOGERT  CO.* 

(Supreme  Court  of  Alabama.   Feb.  8,  1903.) 

FRAUDULENT  CONVBYANCBS  —  GARNISHMBNT 
— CHOSES  IN  ACTION— MONET  COLLECT- 
BD-rlNSTRUCTIONS. 

1.  Where  a  gamishee,  who  had  acquired  ce^ 
tatD  notes  and  accounts  by  a  fraudulent  trans- 
fer, subsequently  collected  money  on  them,  the 
money  so  collected  was  subject  to  garnishment; 
though  the  notes  and  accounts,  being  mere 
choses  in  action,  were  not  sahject  to  garnish- 
ment. 

2.  Misstatement  of  the  consideration  In  a  UIl 
of  sale  of  certain  notes  and  accounts  is  only 
presumntive  evidence  of  fraud. 

8.  Where  a  garnishee,  to  whom  certain  notes 
and  accounts  vere  alleged  to  have  been  frauda- 
lently  transferred,  introdaced  evidence  tending 
to  show  that  he  was  a  bona  fide  creditor  in  a 
sum  much  larger  than  the  value  of  the  prop- 
erty conveyed  to  him,  requested  charges  tliat 
if,  at  the  date  of  the  tran^ifer,  the  transferror 
was  indebted  to  the  garnishee  in  a  less  sum 
than  that  recited  In  the  bill  of  sale  as  the 
amount  of  the  debt,  and  if  the  alleged  debt  was 
simulated  and  pretended,  the  transfer  was 
fraudulent,  were  properly  refused. 

Appeal  from  Circuit  Cour^  Bibb  County; 
John  Moore,  Judge. 

Action  by  the  Greely-Bamham  Grocery 
Company  against  J.  M.  Cottlngham.  From  a 
judgment  In  favor  of  plaintiff,  defraidant  mj^ 
peals.  Reversed. 

Upon  the  plaintiff  offering  to  prove  that 
the  garnishee  had  collected  money  on  dif- 
ferent notes  and  accounts  which  were  due 
to  the  firm  of  E.  N.  Cotttngham  &  Co., 
and  which  were  transferred  In  said ,  bill  of 
sale,  the  garnishee  separately  objected  to 
each  of  the  questions  calling  fbr  such  proof, 
and  moved  to  exclude  the  evidence  In  ref- 
erence thereto.  The  court  separately  and 
severally  overruled  each  said  objection  and 
each  such  motion,  and  to  each  of  these  ral- 
Ings  the  gamiriiee  separately  excepted.  Up- 
on the  introduction  of  all  the  evidence^  the 
court,  at  the  request  of  the  plalntUf,  gave  to 
the  jury  the  following  written  charges,  to  tbe 
giving  of  each  of  which  the  garnishee  sepa- 
rately excepted:  "(1)  If  the  jnry  find  that 
the  firm  of  B.  N.  Cottingham  ft  Co.  was  in- 
debted to  J.  M.  Cottlngham,  at  the  date  of 
the  transfer  to  him,  In  a  less  sum  than  that 
recited  in  the  bill  of  sale  as  to  amount,  and 
the  amount  recited  was  pot  at  a  larger  mm 
than  the  debt  for  the  purpose  of  covering  or 
aiding  to  cover  the  value  of  the  property 
transferred,  then  the  transfer  was  frandn- 


*ReheariDg  denied  July  t,  UOS. 

IT  >•  Sm  Fraudulent  GosTSjranse^  voL  U,  CmU 
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lent.  (2)  I  cfaarge  yon  tbat  If  yon  believe, 
from  the  evidence  In  this  case,  that  any  part 
or  all  of  the  alleged  debt  of  eight  thousand 
dollars  due  J.  M.  Cottlngham  was  simulated 
or  pretended,  then  you  will  reach  the  conclu- 
sion that  sale  was  fraudulent." 

J.  M.  McMaster,  for  appellant.  Logan  ft 
Vande  Graaff,  for  appellee. 

TTSON,  J.  Garnishment  by  a  Judfnnent 
creditor  against  a  transferee  under  an  alleged 
fraudulent  conveyance  from  tlie  debtor.  On 
former  appeal  in  this  case  we  held  tbat  "the 
effects  of  the  debtor  in  the  possession  of  tlie 
garnishee.  In  order  to  be  subjected,  must  be 
of  such  sort  as  tbat,  when  so  ordered  by  the 
court,  he  can  deliver  tbem  to  the  sheriff,  tbat 
the  latter  may  make  sale  thereof,"  and  tbat, 
notes  and  accounts  beiug  mere  choses  In  ac- 
tion, the  court  could  not  direct  a  sale  of 
them.  Cottlngham  v.  Greely-Bamham  Gro- 
cery Co.,  129  Ala.  200,  30  South.  560.  But 
this  Is  far  from  holding  tbat  after  the  gar- 
nishee, when  shown  to  have  acquired  the 
notes  and  accounts  by  a  fraudulent  transfer, 
lias  collected  money  upon  them,  the  money 
cannot  be  subjected.  In  contemplation  of 
law,  as  against  the  creditors,  the  money  so 
collected  is  the  property  of  the  debtor,  and 
therefore  subject  to  tbe  writ  of  gamlsbment. 
There  was,  therefore,  no  error  In  the  ruling 
of  the  court  upon  tbe  motion  to  strike  a  cer- 
tain part  of  tbe  tender  of  Issue,  nor  In  tbe 
admission  of  the  evidence  Introduced  by 
plaintiff  to  show  tbat  the  gamisbee  bad  col- 
lected certain  sums  of  money  upon  the  notes 
and  accounts;  there  being  evidence  tending 
to  show  that  the  transfer  by  which  he  ac- 
quired the  ownership  from  the  debtor  of 
these  choses  in  action  was  actually  fraudu- 
lent 

A  misstatement  of  the  consideration  in  the 
bill  of  sale  Is  not  conclusive  evidence  of 
fraud,  but  only  presumptive  evidence  of  It, 
which  may  be  rebutted.  Stover  v.  Herring- 
ton,  7  Ala.  142,  41  Am.  Dec.  86.  In  view  of 
the  tendency  of  the  testimony  offered  In  be- 
half of  garnishee  that  he  was  a  bona  fide 
creditor  In  a  sum  mncb  larger  than  the  value 
of  tbe  property  conveyed  to  him,  which.  If 
believed  by  tbe  Jury,  rendered  tbe  convey- 
ance lawful,  regardless  of  the  relation  of  the 
parties  to  It  or  of  the  badges  of  fraud  (Pol- 
lock V.  Meyer,  96  Ala.  172,  11  South.  385),  the 
(living  of  tbe  written  charges  at  the  request 
of  plaintiff  was  error. 

Reversed  and  remanded. 

(1S8  AlB.  Slfi) 

OALU>WAY  et  al.  t.  DOB.  ex  dem.  HEN- 
DERSON et  al. 

(Supreme  Court  of  Alabama.   Feb.  10,  1903.) 

RAILROADS  —  BOUNTY  LANDS  —  EJECTMENT — 
LIMITATION  OP  ACTIONS-PLEADING— I NSUP- 
PICIENT  DEMISE— BVIOENCB. 

1.  >^'here  laud  was  granted  by  tbe  federal 
government  to  a  state  as  a  trustee  for  the  bene- 
fit of  railroads  to  b«  constructed,  and  not  to 


be  conveyed  to  aiicb  railroads  tmlll  after  con- 
struction, the  statute  of  limitations  did  not  run 
against  the  state  prior  to  the  vestiog  of  the 
land  In  the  railroad  company. 

2.  Act  Cong.  Jnne  3,  1856  (U  Stat.  17), 
granted  certain  lands  to  the  state  of  Alabama 
m  aid  of  certain  railroads  to  be  constructed, 
and  provided  that,  with  certain  exceptions,  the 
land  should  not  be  sold  until  completion  of  sec- 
tions of  the  road.  The  trust  was  accepted  by 
the  state  by  an  act  passed  January  20,  1858, 
and  railroads  were  subsequently  incorporated 
which  were  entitled  to  tbe  grant.  Held  tbat, 
since  tlie  grant  made  the  construction  of  por- 
tions of  the  road  a  condition  precedent  to  the 
conveyance  of  the  bounty  land  by  the  state. 
Code,  S  2794,  limiting  actions  by  the  state 
against  the  citizenii  thereof  for  the  recovery 
of  real  estate  to  20  years,  did  not  begin  tc  run 
against  a  grant  by  one  of  the  railroads  until 
the  completion  of  the  road. 

3.  In  ejectment  to  recover  railroad  bounty 
land,  certain  maps  certified  by  the  acting  com- 
missioner of  the  general  land  oQlce  purporting 
to  show  the  limits  of  the  federal  grant,  and 
tending  to  show  that  at  the  time  of  the  grant 
the  lands  were  vacant,  and  subject  to  grant, 
and  that  the  lands  embraced  in  an  adjustment 
list  were  within  the  conflicting  limits  of  grants 
to  certain  railroad  companies,  were  adinissi- 
ble. 

4.  Where  public  land  was  granted  to  aid  the 
construction  of  a  railroad  between  the  Tennes- 
see river  and  Gadsden  on  the  Coosa  river,  and 
became  vested  in  the  Tennessee  &  Ooosa  Bail- 
road  Company,  and  there  was  no  such  land- 
grant  company  as  the  Ooosa  &  Tennessee  Rail- 
road Company,  a  statement  in  an  adjustment 
list  of  the  land  granted  that  the  same  was 
granted  to  the  Ooosa  &  Tennessee  Bailroad 
Company  should  he  regarded  as  a  clerical  mis- 
statement 

5.  Where,  in  ejectment  to  recover  railroad 
bounty  lands,  it  was  allwed  that  the  Tenneo- 
see  &  Coosa  Railroad  Company,  on  the  Ist 
day  of  January,  1885,  leased  to  John  Doe,  for  a 

{leriod  of  19  years,  the  land  in  controversy,  and 
t  appeared  that  the  railroad  was  not  com- 
pleted, and  therefore  acquired  no  title  to  the 
land,  until  1891,  plaintiff  was  not  entitled  to 
recover;  since,  though  tbe  demise  is  a  fiction, 
plaintiS  could  not  tecorer  on  one  which,  If  real, 
would  not  support  the  action. 

Appeal  from  City  Court  of  Btowah;  John 
H.  Dlsque,  Judge. 

Ejectment  by  John  Doe,  on  demise  of  the 
Tennessee  &  Ooosa  Railroad  Company,  Anna 
J.  Henderson,  lessee,  against  T.  C.  Gallo- 
way and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.  Reversed. 

Bzhlblts  A  and  B  to  tbe  bill  of  exceptions, 
referred  to  In  tbe  opinion,  were  maps  certi- 
fied to  by  the  Acting  Oommlsaloner  of  the 
General  Land  Office,  on  which  the  land  In 
controversy  was  shown;  the  one  being  "Map 
of  the  Tennessee  &  Coosa  Railroad,  drawn 
by  Jos.  R.  Abrahams,  Chief  Engineer,"  and 
the  other  purporting  to  show  the  limits  of 
the  grant  by  the  act  of  June  3,  1856,  to  aid 
In  the  construction  of  tlie  Tennessee  &  Coosa 
Railroad,  certified  to  by  said  Acting  Commis- 
sioner as  being  **a  true  and  literal  exempli- 
flcatton  of  the  original  prepared  by  and  now 
filed  111  this  office."  Exhibit  G  was  an  "Ad- 
justment list  of  lands  granted  to  tbe  Ooosa 
and  Tennessee  B.  R.  In  the  State  of  Alabama, 
under  Act  of  June  8rd,  1856.  Six  miles  con- 
flicting with  A.  &  C.  R.  R.."  which  was  cer- 
tified by  tbe  Commtradoner  of  General  Land 
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Office  as  being  a  "true  and  literal  exempli' 
tlcatlon  of  the  list  on  me  In  this  office."  By 
this  list  the  land  in  suit  was  shown  to  he 
vacant,  and  auhject  to  grant.  The  other 
evidence  sufficiently  appears  from  the  opin- 
ion. At  the  conclusion  of  the  evidence,  the 
court,  at  plaintifrs  request,  gave  to  the  Jury, 
the  following  written  charge:  "The  court 
charges  the  Jury  that,  if  they  believe  all  the 
evidence  in  this  case,  they  must  flud  In  favor 
of  the  plaintlfT  for  an  undivided  one-balf 
interest  In  the  lands  sued  for  upon  the  demise 
laid  In  the  Tennessee  &  Coosa  Railroad  Oom- 
pany."  To  the  giving  of  this  charge  the  de* 
feodants  excepted,  and,  verdict  and  Judg- 
ment being  rendered  accordingly,  now  on  ap- 
peal, assign  its  giving  as  error. 

Burnett,  Hood  &  Murphree  and  Dortch  & 
Martin,  for  appellants.  Amos  B.  Goodhue, 
for  appellee. 

HARALSON,  J.  1.  This  Buit  has  relation  to 
lands  granted  by  Congress  approved  the  3d 
of  June,  1S56  (11  Stat  17)  under  "An  act 
granting  public  lands  in  alternate  sections 
to  the  state  of  Alabama  to  aid  in  the  con- 
struction of  certain  railroads  In  said  state," 
the  first  section  of  which  refers  to  the  roads 
for  the  construction  of  which  said  lauds  were 
granted,  viz.,  to  roads  "from  the  Tennessee 
river  at  or  near  Gunter's  Landing  to  Gads- 
den, on  the  Coosa  river;  from  Qadsden,  to 
connect  with  the  Georgia  line  of  railroads, 
through  Ohatooga,  Wills  and  Lookout  val- 
leys," etc.;  and  the  lands  granted  were  to 
roads  to  be  constructed  severally.  The  quan- 
tity of  land  so  granted  was  specified  In  the 
fourth  section  of  the  act  to  be,  "not  exceed- 
ing 120  sections  for  each  of  said  roads  and 
included  within  a  continuous  length  of  20 
miles  of  each  of  said  roads,"  to  be  sold, 
"when  the  Governor  of  said  state  shall  cer- 
tify to  the  Secretary  of  the  Interior  that  any 
20  continuous  miles  of  any  of  said  roads  is 
completed;"  then,  another  au&ntity  of  lands, 
not  exceeding  120  sections  for  each  of  said 
roads  having  20  continuous  miles  etc.,-  as 
provided  for  the  first  20  miles,  and  so,  from 
time  to  time  until  said  roads  were  completed. 
But  It  was  provided,  "If  any  of  said  roads  Is 
not  completed  within  ten  years,  no  further 
sale  shall  be  made,  and  the  lands  unsold 
shall  revert  to  the  United  States."  The  lauds 
granted  were  "every  alternate  section  of 
land  designated  by  odd  numbers,  for  six  sec- 
tions in  width  on  each  side  of  each  of  said 
roads,"  with  the  proviso,  that  If  nuy  of 
those  odd  sections  In  the  Eilx-mlle  limit  had 
before  been  sold  or  disposed  of  by  the  gov- 
ernment, other  lands  of  equal  quantity  might 
be  selected  In  a  manner  prescribed,  from 
lands  of  the  United  States  nearest  to  the 
line  of  sections  above  specified,  but  In  no 
case  further  than  fifteen  miles  from  the 
lines  of  said  roads.  It  was  also  provided, 
that  the  lands  granted  for  and  on  account  of 
said  roads  severally,  should  be  exclusively 


applied  In  construction  of  the  road  for  and 
on  account  of  which  such  lauds  were  granted, 
and  should  be  disposed  of  only  as  the  work 
progressed,  and  the  same  should  be  appUed 
to  no  other  purpose  whatsoever. 

2.  The  Legislature  by  act  approved  Janu- 
ary 20,  1S5S,  accepted  the  trust  conferred, 
with  the  restrictions  and  npon  the  termn 
and  conditions  contained  In  said  act  of  Con- 
gress. These  proposed  roads  came  on  to  be 
incorporated,  under  the  laws  of  the  state, 
one  of  them  from  Gunter's  Inndlng  to  Gads- 
den on  the  Coosa  river,  as  the  Tennessee  & 
Coosa  Railroad  Company,  and  others  as  tbe 
Northeast  &  Southwest  Alabama  Railroad 
Company  and  the  Wills  Valley  Railroad  Com- 
pany, were  later  consolidated  and  amalga- 
mated, by  authority  of  the  Legislature,  Into 
a  corporation  known  as  tbe  Alabama  &  Chat- 
tanooga Railroad  Company.  Acts  ISGS,  p. 
207;  Swann  &  BIIlups  v.  Llndsey,  70  Ala. 
507. 

In  said  act  of  the  Legislature  accepting  tbe 
trust  of  the  general  government  as  to  these 
lands  It  was  provided,  "that  so  much  of  the 
lands,  interests,  rights,  franchises,  powers 
and  privileges  as  are  or  may  be  granted  and 
conferred  In  pursuance  of  said  act  of  Oon- 
gress  aforesaid,  to  aid  In  the  construction 
of  a  railroad  from  the  Tennessee  river,  at 
or  near  Gunter's  Landing,  to  Gadsden  on 
the  Coosa  river,  are  hereby  disposed  of,  grant- 
ed to,  conferred  upon  and  invested  In  the 
Tennessee  and  Coosa  Railroad  Company,  a 
body  corporate,  created  and  existing  under 
the  laws  of  the  state  of  Alabama,  for  tbe 
purposes  and  under  the  restrictions  spedfled 
in  said  act  of  Congre^"  etc. 

3.  It  seems  to  be  conceded  on  each  side, 
that  tbe  lands  In  question  were  not  included 
In  the  first  120  sections  of  the  grant  for  the 
benefit  of  the  Tennessee  &  Coosa  Railroad; 
that  they  were  within  the  conflicting  primary 
granted  limits  of  that  road  and  the  Alabama 
&  Chattanooga  Railroad,  and  that  they  were 
opposite  to  that  part  of  the  Tennessee  & 
Coosa  Road,  which  Ilea  between  Gadsden  and 
Littleton,  which  was  completed  to  tbe  lat- 
ter point  in  188&.  These  two  roads  then,  as 
admitted,  held  undivided  moieties*  of  the 
lands  granted  to  which  they  were  equally 
entitled.  In  McCarver  v.  Herzberg,  120  Ala. 
524,  25  South.  3,  in  construction  of  this  stat- 
ute. It  was  said:  "In  construing  this,  and 
similar  acts  of  Congress,  granting  public 
lands  in  aid  of  tbe  construction  of  raD- 
roads.  it  has  become  thoroughly  well  set- 
tled that  when,  by  the  same  statnite,  several 
grants  are  made  for  the  benefit  of  different 
ral^oads,  neither  priority  of  location,  nor 
priority  of  construction  gives  priority  of  right: 
but  where  two  or  more  roads,  legally  located 
In  pursuance  of  the  act,  cross  each  other,  or 
approach  each  other  so  nearly  that  the  UmitB 
of  the  primary  grant  for  the  benefit  of  each 
overlap,  tbe  grant  Is  of  equal  undivided 
shares  for  the  benefit  of  each  road;"  dtlDg 
antiiorltles.  It  was  also  aald^^-^y  ttie|aG- 
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ceptance  of  Oie  ^rant,  the  state  ttetsime  tiie 
trustee  of  the  United  States,  and  as  aach  Its 
application  and  power  of  disposition  of 
lands  was  limited  to  the  purposes  expressed 
In  the  act  creating  the  trust  The  act  of 
Congress  was  a  law,  as  well  as  a  grant,  and 
any  application  or  disposition  of  the  lands  by 
the  stat^  In  violation  of  the  terms  at  the  act 
was  absolutely  void."  Swann  &  BUlups  t. 
Llndsey,  70  Ala.  607;  Same  T.  Milter,  82  Ala. 
530.  1  South.  66. 

4.  The  title  of  the  land  In  question  was 
oilgtaiaUy  In  the  United  States.  By  said  act 
of  8d  June,  1866.  It  was  Tested  In  the  state 
of  Alabama  as  trustee.  Upon  the  completlcHi 
of  the  Alabama  &  Chattanooga  Railroad,  in 
1871,  the  title  to  the  undivided  moiety  feU  to 
that  road  or  company.  Thereafter,  the  title 
to  this  undivided  moiety  became  the  property 
of  Swann  &  BUlups.  trustees  under  the  debt 
settiement  act  of  1876.  Acts  1876-76,  p. 
130.  By  their  deed  to  James  C  Anderson, 
dated  16th  April,  1886,  they  conveyed  the 
same  to  him.  and  by  his  deed  of  the  7th  July, 
1886,  he  conveyed  the  same  to  appellant,  T. 
O.  Gallovray. 

The  Tennessee  ft  Coosa  Railroad  was  not 
completed  until  the  spring  at  1891,  and  the 
title  to  the  undivided  moiety  of  the  lands 
remaining  In  the  state  of  Alabama  noAer  the 
terms  of  the  said  grant  from  Congress,  upon 
flw  c<Hiipletl(Hi  of  the  T^nessee  &  Ooosa 
Railroad  Company  in  that  year,  fell  to  that 
company.  In  March,  1883,  said  company  ex.- 
ecuted  a  deed  conveying  tiie  lands,  together 
with  other  lands,  to  Hugh  Carlisle,  to  whose 
title  the  app^lee  succeeded.  Hugh  Carlisle 
died  without  childrrai  In  1888,  and  without 
brothers  or  sisters  except  the  plahitiff,  his 
only  Bister. 

5.  Section  2784  of  the  Code,  as  to  limlta- 
tlws  of  actions  In  20  years  enumerates 
among  them,  (1)  "Actions  at  the  suit  of  the 
state  against  a  citizen  thereof,  for  the  re- 
covery of  real  or  personal  property." 

The  main  contention  of  the  defendant  is  to 
the  effect,  that  the  evidence  introduced  by 
him  tended  to  show  20  or  more  years  of  ad- 
verse possession  on  the  part  of  defendant 
and  those  under  whom  he  claims,  and  that 
thereby  the  title  of  the  trustee,  the  state  of 
Alabama,  and  the  beneficiary,  the  Tennes- 
see ft  Coosa  Railroad.  Company,  has  been  ex- 
tinguished. But  a  plain  and  complete  an- 
swer to  the  defense  is,  that  the  evidence 
shows,  without  conflict,  that  this  road  was 
not  completed  until  the  year  1881,  and  un- 
der the  act  of  Congress  and  the  acceptance 
of  the  terms  and  conditions  thereof  by  the 
state,  the  statute  of  20  years,— conceding  Its 
application  to  cases  of  this  character,— did 
not  and  could  not  commence  to  ran,  before 
the  completion  of  said  road.  These  acts, 
the  rights  of  the  parties  thereunder,  and  the 
question  of  the  statute  of  limitations  was 
very  thoroughly  considered  in  the  case  of 
Swann  &  Billupa  t.  Llndsey,  supra.  Quot- 
ing from  and  approving  the  decision  of  the 


Supreme  Court  of  the  ITnlted  States  on  stat- 
utes of  a  like  character,  and  directly  ap- 
plicable here,  it  was  said:  "The  act  of  Con- 
gress granting  lands,  •  •  •  imposed  con- 
ditions upon  their  alienation,  except  as  to 
the  first  120  sections,  which  the  territory 
[state]  could  not  disregard.  It  declared,  that 
the  lands  should  be  exclusively  applied  to^the 
construction  of  the  road  In  aid  of  which 
they  were  granted,  and  to  no  other  piupose 
whatever,  and  should  be  disposed  of  only  as 
the  work  progressed.  It  provided  that  their 
sale  should  be  made  In  parceto,  as  specified 
PMtlons  of  the  road  wei-e  completed,  and 
only  in  that  manner.  The  evident  Intention 
of  Congress  was,  to  secure  the  proceeds  of 
the  lauds  for  the  work  designated,  and  to 
prevent  any  alienation  in  advance  of  the  con- 
struction of  the  road,  with  the  exception  of 
the  first  one  hundred  and  twenty  sections. 
The  act  made  the  construction  of  portions  of 
the  road  a  condition  precedent  to  a  convey- 
ance of  any  other  parcel  by  the  state.  No 
conveyance  in  disregard  of  this  conditiiMi, 
could  pass  title  to  the  company."  This  court 
added,  "From  the  foregoing  principle  It  Is 
manifest,  that  the  legal  title  to  the  lands  In 
controversy  remained  In  the  state  of  Ala- 
bama, until  the  road  was  completed.  Till 
then,  the  state  alone  could  maintain  snlt  for 
possessltm.  TiiB  right  of  the  lessors  of  the 
plaintlflC  to  bring  this  action  did  not  accrue 
nntU  the  completion  of  the  railroad.  This 
was  less  than  ten  years  before  this  action 
was  brought;  and  Inasmuch  as  time  run- 
neth not  against  the  state,  ten  years  statute 
of  limitations  Is  no  defense  to  the  action." 
Swann  &  BUlups  v.  Gaston,  87  Ala,  669,  6 
South.  380;  McGarver  v.  Herzberg,  sui^. 
In  this  sort  of  case  no  time  runneth  against 
the  state. 

The  bounty  of  the  United  States  govern- 
ment. It  appears  plain,  cannot  be  run  against 
or  defeated  by  the  statute  of  limitations  be- 
fore it  reaches  the  hand  of  the  designated 
beneficiary. 

There  is  no  distinction  between  adverse 
holding  in  its  application  to  10  and  20  years. 
The  effect  of  the  statute  In  either  esse,  Is 
that  at  the  end  ot  the  period  fixed  by  the 
statute,  a  grant  Is  presumed  to  the  adverse 
holder  from  the  true  ownra-.  Here  the  true 
owner,  the  state,  could  not  grant  contrary 
to  tbe  limitations  prescribed  by  the  act  of 
Congress,  and  the  Legislature  had  no  more 
authority  to  put  that  period  at  20,  than  at 
10  or  any  other  number  of  years.  This 
defense  was,  therefore  unsvaillng  to  the  de- 
fendant, and  under  the  undisputed  evidence, 
it  was  not  a  question  for  the  jury  as  con- 
tended, but  one  which  the  court  was  au- 
thorized and  bound  to  determine. 

6.  The  exhibits  to  the  bill  were  intended  as 
evidence,  not  of  title  In  the  plaintiff,  but  to 
show  that  at  the  time  of  the  grant  the  lands 
were  vacant  as  they  show,  and  subject  to  the 
grant.  The  title  was  established  otherwise. 
Their  purpose,  again,  was  to  Bhow>that  thci 
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lands  embraced  In  the  adjustment  list  were 
within  the  conflicting  limits  of  the  Tennes- 
see &  Ooosa  Railroad,  and  the  Alabama  & 
Cbattonooga  Railroad.  They  appear  to  be 
properly  certifled.  Indeed  no  argmnent  Is 
made  to  the  contrary,  nor  is  argument  made 
against  the  introduction  of  maps  designated 
as  "A"  and  "B."  But  It  Is  said  that  the  ad- 
justment list  marked  "C"  was  not  properly 
introduced,  because  It  shows  the  adjust- 
ment of  lands  granted  to  tiie  Ooosa  &  Ten- 
nessee Railroad  Company,  instead  of  to  the 
Tennessee  &  Ooosa  Railroad  Company.  This 
exception  is  technical  rather  than  meritori- 
ous, and  Indeed  may  be  regarded  as  a  self- 
corrective  clerical  misprision.  There  was  no 
such  land  grant  company  under  the  act  of 
Ooogress  to  which  the  adjustment  list  ap- 
plies, as  the  Coosa  &  Tennessee  Railroad 
Company.  By  reference  to  the  act  of  Con- 
gress and  to  the  several  acts  of  the  Legis- 
lature on  the  subject,  It  appears  that  the 
lands  granted  to  aid  the  construction  of  a 
railroad  from  the  Tennessee  river  at  or  near 
Gunter'B  Landing  to  Gadsden  on  the  Coosa 
river,  are  disposed  of  and  invested  In  the 
Tennessee  &  Coosa  Railroad  Company.  We 
judicially  know  from  these  several  public 
enactments  on  the  subject,  that  they  refer 
to  the  latter  company,  and  there  Is  no  evi- 
dence, either  in  the  acts  themselves  or  else- 
where, of  a  corporation,  or  company  called 
the  Coosa  &  Tennessee  Rivers  Railroad  Com- 
pany, to  which  the  act  of  Congress  by  any 
sort  of  construction  could  be  made  to  refer. 
So,  It  abundantly  appears  that  the  two  desig- 
nations refer  to  one  and  the  same  company, 
and  that  they  are  Identical  in  meaning. 

7.  It  is  objected  to  the  general  charge  in 
favor  of  plaintiff,  that  the  demise  under 
which  he  recovered,— numbered  1,— avers 
that  the  Tennessee  &  Coosa  Railroad  Com- 
pany on  the  1st  day  of  January,  1885,  leased 
to  John  Doe  for  a  period  of  19  years,  the 
lands  In  controversy;  that  It  appears  that 
the  Bald  railroad  was  not  completed  till  the 
B|Hing  of  1891,  long  after  the  date  of  the 
making  of  said  lease,  and  that  the  company 
had  no  right  of  entry  at  that  time  and  no 
right  to  lease  the  lands.  For  this  reason 
It  Is  argued  that  the  plaintiff  had  no  right 
to  recover  on  that  demise. 

Though  the  demise  is  a  fiction,  the  plain- 
tiff must  count  on  one  which,  if  real,  would 
support  bis  action.  The  lessor  Is  supposed 
to  have  been  capable  of  making  a  demise, 
at  the  time  when  one  is  alleged  to  have  been 
made,  and  when  the  suit  was  commenced. 
Tyler  on  Ejectment,  382,  383.  It  has  been 
well  said,  that  Id  ancient  practice,  an  actual 
entry  on  the  lands  in  question,  was  made 
by  the  lessor,  and  then  the  lease  was  sealed 
and  delivered.  "In  modem  practice  an  actual 
entry  is  not  necessary,  nor  is  It  made,  be- 
cause by  the  form  of  the  procedure.  It  is  to 
be  confessed  on  the  trial;  but  the  right  to 
make  an  actual  entry  Is  Indispensable,  for  If 
the  claimant  has  not  a  right  to  enter,  he 


cannot  have  a  right  to  make  a  demise  on 
the  lands.  Hence,  it  is  a  fixed  rule,  tMt  the 
day  on  which  the  demise  Is  alleged  to  bare 
been  made  must  be  subsequent  to  the  time 
when  the  claimant's  right  of  entry  accrues. 
And  It  follows,  tliat  if  the  demise  la  stated 
to  have  been  made  anterior  to  the  accrual 
of  the  right  of  entry,  the  plaintiff  must  nec- 
essarily fail,  because  the  leaae,  which  is  an 
Indispensable  though  imaginary  part  of  his 
title  to  recover.  Is  not  confessed  to  have  1^1 
efficiency  and  operation,  although  for  the 
purpose  of  the  trial,  it  is  confessed  to  exist. 
De  facto  only,  not  de  jure,  it  is  admitted." 
Den  V.  McShane,  13  N.  J.  Law,  36,  37,  and 
cases  there  cited;  Den  v.  Bordlne.  20  N.  J. 
Law,  394;  Binney  v.  Q  &  O.  C.  Co.,  8  Pet 
201.  218,  8  L.  Ed.  917;  7  Bncyc  PI.  &  Pr. 
827,  note  1,  and  authorities  there  collated. 
Here,  as  appears,  the  demise  is  laid  In  18S5, 
and  the  lessor  did  not  acquire  title,  as  is 
admitted,  nntU  in  the  spring  of  1891.  Xot 
having  the  title  at  the  time  the  demise  was 
laid,  the  court  erred  in  giving  the  general 
charge  for  plaintiff,  and  In  refuolng  a  like 
charge  for  defendant,  and  for  thlft  error  tba 
judgment  must  be  reversed. 
Reversed  and  remanded. 


(W  Ata.  m) 

BROOKS  et  aL  v.  OOOE  et  aL 
(Supreme  Court  of  Alabama.  Nov.  2^  UffiS.)* 

UINBS  AND  HINmO-LEASBS-CONSTRUCnON 
— WARRANTY  OF  HINBRAL-IHPLIBD 
COVENANT— ROYALTIES. 
1.  Where  a  nunlcg  lease  gave  the  grantees 
the  right  to  mine  all  iron  ore  mider  certain  Und 
designated  for  the  period  of  10  years,  for  whidi 
they  agreed  to  pay  the  grantors  a  royalty  of 
15  cents  per  ton  of  ore  mined,  the  grantees 
binding  themselves  to  inine  not  less  than  100 
tons  a  month,  such  lease  contained  an  implied 
covenant  that  the  land  contained  minerals,  and* 
no  ore  having  been  fonod  in  paying  quantitiefl, 
the  grantees  were  not  bound  to  pay  royalties 
thereunder. 

Appeal  from  CSty  Court  of  Talladega;  Q. 
K.  MUler,  Judge. 

Action  by  Thomas  L.  Cook  and  others 
against  J.  B.  Brooks  and  others.  From  a 
judgment  in  favor  of  plaintiffs,  defendants 
appeal.  Berersed. 

This  was  an  action  to  recover  {75,  the 
amount  of  five  months*  .royalty  alleged  to  be 
due  upon  the  lease  executed  by  tlie  plain- 
tiffs to  the  defendants,  by  which  lease  the 
plaintiffs  granted  to  the  defendants  the  r^t 
and  privilege  to  mine  all  Iron  ore  In  and 
under  certain  designated  lands.  Tbe  defend* 
ants  pleaded  tbe  genoal  Issii^  and  also  In- 
terposed by  special  pleas  tbe  d^enee  that 
said  contract  of  lease  was  based  npcm  the 
supposition,  indulged  in  b7  the  parties  there- 
to, that  the  lands  described  in  said  lease  con- 
tained iron  ore  In  merchantable  quantities^ 
but  that  as  a  matter  of  fad;  after  dlUgent 

■Held  pending  rebearins,  wbleb  wu  denied. 
^  l^M^laei  and  Hlneral^  vol.  H,  OaA.  Dig.  ■ 
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and  faithful  digging  and  aearch,  It  was  ascer- 
tained tbat  said  lands  did  not  contain  iron 
ore  in  merchantable  quantities,  and  were  en- 
tirely valueless  so  far  as  iron  ore  being  con- 
tained therein  was  concerned,  and  that, 
therefore,  the  defendants  did  not  mine  said 
4H-e,  and  hence  the  defendants  were  not  ow- 
ing the  royalty  stipulated  In  the  contract  of 
lease.  The  plaintiffs  demurred  to  the  spe- 
cial pleas  setting  up  this  defense,  upon  the 
ground  that  said  pleas  presented  no  defense 
to  the  action  sued  on.  These  demurrers 
were  sustained,  and  to  this  mllng  the  de- 
fendants duly  excepted.  The  plaintiffs  of- 
fered in  evidence  the  lease  under  which  tbey 
claimed  the  amount  sued  for,  which  lease 
was  in  words  and  figures  as  follows: 

"State  of  Alabama,  Talladega  County. 
Whereas  Thos.  L.  Cook,  Mary  £1  Cook,  wife 
of  K.  E.  Cook,  and  Mrs.  Maria  L.  Grorman 
are  the  owners  of  a  certain  tract  of  land 
lying  and  being  in  Talladega  county,  Ala., 
and  more  particularly  described  as  follows, 
to  wit.  the  S.  ^  of  S.  E.  ^  of  section  9, 
township  19,  range  4,  supposed  to  contain 
iron  ore;  and  whereas  Richard  E.  Cook  is 
duly  authorized  and  empowered  by  them  to 
lease  the  mineral  rights  In  said  land  imder 
certain  conditions  and  stlpuIationB;  and 
whereas  J,  B.  Brooks.  J.  B.  Stagg,  and  W. 
C.  Stagg,  a  firm  acting  and  doing  business 
under  the  firm  name  of  Brooks,  Stagg  &  Do., 
do  enter  Into  the  following  agreement,  to 
wit:  The  said  mineral  rights  and  privileges 
only  are  to  be  let  to  parties  of  second  part. 
First  R.  E.  Cook,  party  of  the  first  part, 
agrees  and  binds  himself  to  lease  to  the  said 
party  of  the  second  part  as  follows,  to  wit: 
The  mineral  rights  and  privileges  on  said 
land  from  this  date  for  a  term  of  ten  (10) 
years,  in  consideration  of  one  dollar  to  him 
In  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  and  the  further  consideration 
of  a  faithful  compliance  by  the  party  of  the 
second  part  with  the  terms  and  condition 
hereinafter  mentioned,  the  parties  of  the 
second  part  agree  to  mine  and  pay  for  at  a 
royalty  of  16  cents  per  standard  ton  of  not 
less  than  100  tons  per  month  during  the  con- 
tlnuance  of  this  contract,  on  the  SOth  day 
of  each  month,  for  ail  ore  mined  the  previous 
monOi,  except  for  the  first  month.  A  fail- 
ure to  comply  with  the  fort;i,\>Ing  agreement 
to  pay  at  the  rate  of  100  tons  per  month  will 
render  this  lease  void  and  of  no  effect  so  far 
as  the  party  of  the  second  part  are  concerned. 
And  party  of  the  first  part,  for  his  principals, 
reserves  the  rights  to  take  possession  of  the 
mine  and  ore  mined,  either  on  the  bank,  the 
railroad,  or  the  furnace,  and  sell  the  same, 
either  by  private  sale  or  otherwise,  and  out 
of  the  proceeds  pay  all 'sums  due  his  princi- 
pal, and,  should  anything  remain  over  after 
paying  all  legitimate  cost  and  expenses  of 
such  sale,  and  amounts  due  for  royalty  to  his 
principals,  pay  over  to  the  party  of  the  sec- 
ond part  the  remainder,  and  may  take  pos- 
sesion of  the  mines,  ^th  oil  toote  and  flx- 
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tares.  It  is  agreed  and  understood  that  no 
unnecessary  damage  is  to  be  done  to  the 
agricultural  Interest  on  said  lands,  and  that 
the  parties  farming  said  land  will  not  be 
unnecessarily  Interfered  with  by  the  parties 
of  the  second  part  It  Is  agreed  tfiaf  the 
railroad  weights  shall  govern  In  the  settle- 
ment of  the  royalty  at  all  times  when  prac- 
tical, and  that  the  party  of  the  first  part 
shall  have  at  all  times  free  access  to  the 
mines  to  see  after  the  business  for  his  prin- 
cipals, and  shall  be  furnished  by  the  party 
of  the  second  part  weekly  statements  of 
number  of  cars  shipped,  with  the  Initials  of 
number  of  cars  and  to  what  furnace  con- 
signed. The  party  of  the  first  part  agrees 
to  furnish  rights  of  way  to  and  from  the 
mines  to  the  railroad,  on  a  route  to  be  agreed 
upon  by  the  parties  to  this  contract,  for  all 
ore  which  the  said  Cook  has  or  may  acquire 
an  Interest  In,  and  the  party  of  the  second 
part  agree  that  tbey  will  not  ship  or  attempt 
to  ship  over  said  right  of  way  any  other  ore 
save  that  which  the  said  Cook,  may  agree 
now  or  hereafter  agree  to.  We  also  agree  to 
execute  to  Cook  &  Sawyer  a  note  for  eighty 
dollars  ($80)  for  the  rent  of  what  Is  known 
as  the  'undivided  forty,'  they  reserving  wa- 
ter privileges,  and  the  right  to  and  from  the 
spring.  Said  note  payable  the  1st  day  of 
Etecember,  1900,  and  is  referred  to  as  a  part 
of  this  contract  And  should  the  parties  to 
this  contract  agree  to  extend  the  time  of 
renting,  then  in  that  event  the  party  of  the 
second  part  are  to  execute  their  notes  an- 
nually on  each  let  ot  December  to  cover  the 
rent  of  the  next  year's  ore.  Any  failure  to 
comply  with  this  contract  will  render  the 
note  due  and  payable  at  the  time  of  the  for* 
feitnre  of  this  contract,  to  all  of  which  we 
agree  and  bind  ourselves  this  the  18th  day 
of  January,  1900." 

This  lease  was  signed  by  "R.  E.  Cook. 
Agt,"  and  the  defendants  Individually.  Dur- 
ing the  trial  ot  the  case,  the  defendants  of- 
fered evidence  to  prove  that  there  was  no 
iron  ore  la  merchantable  quantities  in  the 
lands  leased.  The  plaintitCs  objected  to  the 
introduction  of  this  evidence,  which  objec- 
tion the  court  sustained,  and  to  each  of  these 
rulings  the  defendants  duly  excepted.  The 
other  facts  of  the  case  necessary  to  an  un- 
derstanding of  the  decision  on  the  present 
appeal  are  sufficiently  stated  In  the  opinion. 

Upon  the  Introduction  of  all  the  evidence, 
the  court  at  the  request  of  the  plaintiffs  gave 
to  the  Jury  the  following  written  charge: 
"The  court  charges  the  jury  that  If  they 
believe  the  evidence,  they  must  find  for  the 
plaintiffs  for  the  amount  sued  for,  to  wit,  $75. 
with  iatereat  from  26th  day  of  July.  1800." 
The  defendants  duly  excepted  to  the  giTlnc 
of  this  charge. 

There  were  verdict  and  judgment  for  0» 
plaintiffs,  flxtog  their  recovery  at  $86.50. 
The  defendants  appeal,  and  assign  as  error 
the  several  rulings  of  the  trial  court  to  which 
ezceptiong  were  reserved.  ^  ■ 
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Dryer  ft  Webb.  fOr  appellants.  Knox,  Dix- 
on &  Burr,  for  ejq^eea. 

TTSON,  J.  The  lease  vpon  which  the 
plafn^CCa  predicate  thdr  right  of  recovery 
Is  simply  a  grant  to  the  defeniSants  of  the 
right  and  {fflvUege  to  mine  all  iron  ore  in 
and  under  the  land  designated  therein  as  be- 
longing to  the  plaintiffs  for  a  period  of  ten 
years.  For  this  right  the  platntUfs  were  to 
be  compoisated  by  a  royalty  of  15  cents  to 
be  paid  to  them  by  defendants  upon  every 
standard  ton  of  ore  mined;  the  defendants 
obligating  themselves  to  mine  not  \&as  than 
100  tons  per  month.  This  action  Is  to  re- 
cover five  months'  royalty  of  $15  each. 

It  Is  conceded  in  argument  by  both  sides 
that  the  Important  question  presented  la 
wheOier  the  defendants  should  be  allowed  to 
show  in  defense  of  the  action  that  the  land 
contained  no  ore.  It  Is  insisted  by  plalntiflFa 
that  this  cannot  be  done,  because  there  Is  no 
Implied  covenant  or  warranty  that  the  land 
contained  minerals.  Doubtless  It  was  upon 
this  theory  that  the  trial  court  sustained  de- 
murrers to  the  several  pleas  of  defendants 
invoking  this  defense,  and  excluded  the  tes- 
timony offered  to  show  that  fact  We  have 
but  to  call  attention  to  the  redtals  of  the 
lease  to  see  that  the  payment  of  royalty  was 
based  upon  the  assumption  ot  the  parties 
that  ore  existed  under  the  land.  The  grant 
was  of  the  ore  In  place,  and,  If  the  subject- 
matter  of  the  contract  failed,  the  price  Is  not 
payable.  Indeed,  it  Is  expressly  stated  In  the 
lease  that  the  lands  designated  therein  as 
belonging  to  plaintiff,  and  which  the  defend- 
ants are  granted  the  right  to  mine,  are  "sup- 
posed to  contain  iron  ore."  When  this  re- 
cital Is  taken  In  connection  with  the  fact 
that  the  plaltttUTs  were  to  be  compensated 
for  tbe  right  and  privily  of  mining  this  ore 
by  a  royalty,  we  do  not  see  how  It  can  be 
held  otherwise  but  that  the  contract  was 
made  upon  the  aasnmptlon  of  the  parties  that 
ore  existed  In  tbe  land.  This  being  true, 
when  It  became  manifest  that  the  parties 
were  mutnally  mlstakoi,  the  contract  obliga- 
tion ceases. 

It  will  be  observed  that  no  other  compen- 
sation for  the  right  to  mine  the  lands  was 
stipulated  for,  except  royalty,  ^e  plaintiffs 
thns  hazarded  their  right  to  compensation 
upon  the  existence  of  ore,  as  did  the  defend- 
ants hazard  the  expense  of  making  diligent 
search  for  it,  as  was  their  duty  under  the 
lease.  If,  however,  it  Is  established  by  actual 
and  exhaustive  sear<^  that  at  tbe  time  tbe 
contract  was  made  there  was  In  fact  no  ore 
in  the  land,  upon  no  fair  and  reasonable  con- 
struction of  the  contract  can  the  defendants 
be  held  liable  for  royalty.  How  is  it  pos- 
sible for  them  to  be  default  in  mining  100 
tons  of  ore  monthly,  If  there  was  no  ore  to 
mine?  We  are  not  to  construe  the  contract 
to  reqnlre  the  lessees  to  do  an  Impossible 
thing;  and  to  reqnlre  them  to  pay  royalty 
on  ore  which  never  had  any  existoce,  and 


whldi  it  was  not  possible  for  tbem  to  intaiei 
would  be  to  require  tbe  Impossible— to  com- 
pensate the  plalntlftB  for  a  tiling  which  tbey 
undertook  to  sell,  but  which  tbey  never  own- 
ed, indeed,  which  never  had  any  existence. 
For,  after  all,  the  lease  was  notbing  more 
nor  leas  than  a  sale  by  them  of  iron  ore, 
which  they  Supposed  they  owned,  hidden,  it 
is  true,  under  tbe  earth— a  sapp<sltion  alsa 
indulged  by  the  lessees.  But,  if  both  were 
mistaken  In  their  supposition  as  to  the  exist- 
ence of  tbe  ore,  then  the  obligation  of  tbe 
lessees  to  mine,  upon  a  discovery  of  this  mis- 
take, was  at  an  end,  as  was  likewise  their 
obligation  to  pay  royalty  npMi  the  ore  to 
be  mined.  Similar  leases  have  been  con- 
strued by  other  courts,  and  tbe  principles 
we  announce  have  been  applied,  and  tbe  point 
under  consideration  expressly  decided.  Muh- 
lenberg V.  Henning,  116  Pa.  138,  9  Atl.  144; 
Kemble  Iron  Co.  v.  Scott,  IB  Wkly.  Notes 
Oases,  220;  Blake  v.  Lobb's  Estate,  110  Mich. 
008,  68  N.  W.  427;  Grlbben  v.  Atkinson,  64 
Mich.  651,  81  N.  W.  570;  Brick  Co.  v.  Pond, 
38  Ohio  St  65;  Cook  v.  Andrews,  86  Ohio  8t 
174;  Clifford  v.  Watts,  L.  R.  6  a  a  P.  678. 
Beversed  and  remanded. 


(iM  Ai*.  m> 

Ain>EBSON  T.  WINTON.* 
(Supreme  Court  of  Alabama.  Feb.  26,  190&.) 

t^NDLORD  AND  TENANT— ACTION  FOR  RBNT— 
aVICTION-SORRBNOBR-SBPARATB  LBA8» 
— CONSTROOTION-^ABANDONHBNlV-tNSTRUC- 
TIONS. 

1.  Where  a  lease  was  made  of  a  certain  farm 
on  January  11,  1899,  and  the  lease  of  another 
farm  was  executed  between  the  sune  parties 

on  the  18th  of  Hay  following,  the  latter  lease 

not  having  been  in  contemplation  of  the  par- 
ties at  the  time  the  first  was  etecoted,  end  ne- 
ther referring  to  the  other,  they  could  not  be 
construed  together,  but  should  be  .treated  as 
separate  inatinments. 

2.  Plaintiff  rented  a  farm,  togetiier  with  cer- 
tain brick  tenement  houses  thereon,  and  there- 
after, in  consideration  of  a  surrender  of  such 
lease^  except  as  to  such  tenement  houses  and 
certam  other  property,  and  the  payment  of 
S140,  accepted  a  leaae  of  another  farm  from 
the  same  leascw.  Held,  in  an  action  for  rent 
under  the  Becond  lease,  that  a  qoeetion  asked 
of  defendant  as  to  the  reasonable  rental  value 
of  each  of  the  brick  booses  retained  by  de- 
fendant was  immaterial. 

3.  Where,  fai  an  action  for  rent  nndw  a 
lease,  defendant  pleaded  nonliability  by  reason 
of  an  eviction,  evidence  that  he  bad  rented  one 
of  four  houses  included  in  the  lease,  for  a  cer- 
tain price,  was  admissible  as  showing  that  de- 
fendant retained  possesion  of  sndi  tmettenti. 

4.  flvictioo  is  no  defense  to  an  action  fOr 
rent  in  the  absence  of  proof  that  defendant  hy 
reason  thereof  surrendered  or  abandoned  pos- 
session of  the  entire  premises. 

5.  Defendant  leased  a  farm,  indndlng  cer- 
tain buildings,  etc,  and  thereafter,  by  agree- 
ment, abnodoned  such  farm,  except  the  bnild- 
ingB,  garden,  etc.,  and  accepted  a  lease  of 
another  farm  beloni^g  to  the  same  leacw. 
Held,  in  an  action  for  mat  under  the  second 
lease,  that  an  Instruction  that,  If  defendant 
had  been  evicted  from  a  portion  of  the  Him 

•BehMrIng  denied  July  *.  1»L 
^8.  8m  Landlord  BSd  Tenant  VOL  tt.  Out  XMfr 
n  7«.  79,  to. 
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demised  tn  the  second  lease,  he  had  a  right  to 
treat  the  contract  as  a  oallitr,  and  was  en- 
titled to  retain  that  portion  of  the  prior  farm 
from  which  he  had  not  been  releasM,  without 
incarring  any  liability  for  rent  of  the  second 
farm,  was  misleading. 

6.  Where,  Id  an  action  to  recover  rent,  taken 
from  a  justice  to  the  circuit  court  hj  appeal, 
no  plea  in  abatement  was  filed,  for  want  of 
jurisdiction  in  the  justice,  in  that  plalntifC 
claimed  more  than  $100.  the  suit  would  be 
treated  as  if  it  originated  in  the  circuit  court; 
and  hence  plaintiff  was  entitled  to  recover  in- 
terest, tbongh  the  demand,  with  interest,  ex- 
ceeded $100. 

7.  Where,  in  an  action  for  rent,  defendant 
pleaded  that  he  had  been  evicted  from  a  portion 
of  the  premises  demised,  and  that  thereupon  he 
abandoned  the  whole,  an  instruction  that  if 
the  eviction  was  from  a  part,  only,  of  the 
premises  demised,  the  rent  is  discharged  pro* 

Sortionately,  was  properly  refused,  since,  If 
efendant  abandoned  the  whole  tract  for  such 
eviction,  as  he  testified,  he  was  not  liable. 

8.  Where,  in  an  action  for  rent,  defendant 
claimed  recoupment  for  c«tain  grass  cut  and 
taken  away  from  the  premises  by  plaintiff,  of 
the  Talne  of  fSOO,  and  there  was  erfdence  that 
the  grass  was  cut  from  the  land   for  which 

Slaintiff  was  entitled  to  recover,  and  also  evi- 
nce that  defendant  was  given  credit  for  it, 
an  iDstrnction  that,  if  the  jury  believed  the 
evidence  with  reference  thereto,  they  could  not 
find  for  the  defendant  on  such  issue,  was  prop- 
erly refused. 

9.  Defendant  rented  a  certain  farm,  inchid- 
ing  a  garden  and  four  bric^  tenements,  at  the 
rate  of  $3.50  per  acre.  Thereafter  the  tease  ot 
the  farm,  except  the  tenements  and  garden, 
was  snrrendered,  and  in  place  thereof  a  new 
lease  of  another  farm  belonging  to  the  lessor 
was  executed.  In  an  action  for  rent  under  the 
second  lease,  defendant  pleaded  an  eviction 
from,  and  surrender  of,  the  second  farm,  and 
Introdnced  evidence  to  prove  the  same.  HeM. 
that  instmetioDa  that,  if  there  was  an  eric* 
tion  from  a  portion  of  the  land  recovered  by 
the  contract,  defendant  was  entitled  to  treat 
it  as  an  eviction  from  the  whole,  and  that  in 
detnminiag  whatiier  there  was  an  abandonment 
of  the  second  farm  the  jury  should  not  consider 
the  fact  that  d^endant  kept  possession  ot  the 
houses  and  garden  under  the  prior  lease,  were 
properly  given. 

Appeal  from  Circnit  Court,  Madison  Cotm- 
ty;  Osceola  Kyle.  Judge. 

Action  by  Julia  Y.  Anderson,  adminlBtra- 
trtr  of  the  estate  of  W.  P.  Anderson,  de- 
ceased, against  W.  L.  Wlnton.  Prom  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Beversed. 

After  the  cfuw  was  taken  by  mmeal  to  the 
«bvuit  court,  the  defendant  filed  the  pies  of 
.general  issue  and  of  recoupment,  and  also 
the  following  special  plefts:  "(3)  The  de- 
fendant further  that  he  is  due  a  bal- 
ance of  fourteen  and  *Vioo  dollars  014.87) 
to  the  plaintiff  as  rent  for  the  Steele  place 
which  sum  the  defendant  tendered  to  the 
agent  of  plaintiff,  Capt.  Milton  Humes,  In 
lawful  money  of  the  United  States  of  Amer- 
ica, on  or  about  the  —  day  of  January, 
IBOO,  before  this  suit  was  brought,  and 
plaintiff  refused  to  accept  the  same,  and  de< 
fendant  here  presents  said  money  into  court 
and  aaya  that  he  has  ever  been  ready  and 
la  now  ready  to  pay  said  money  to  plaintiff, 
and  that  defendant  claims  judgment  tor  his 
«08tB  and  damages  in  this  cause.  De- 


fendant further  says  that  pmintUE  evicted 
him  from  the  Underwood  place,  by  putting 
other  tenants  In  possession  of  the  said  Un- 
derwood place  and  euttli^  tbe  Jotanson  grass 
thereon  in  May  or  June,  1898,  and  therefore 
the  defendant  is  not  due  any  rent  for  the 
said  Underwood  place.-  OS)  Oomea  the  de- 
fendant in  the  aboT&«ntUled  cause,  and 
claims  recoupment  oa  the  rent  account  sued 
on  for  the  rent  of  tbe  Underwood  place,  from 
which  he  was  evicted,  and  tbe  Johnson  grass, 
which  was  cut  and  taken  away  by  plaintiff 
in  May  or  June,  1899,  to  the  damage  of  de- 
fendant two  hundred  dinars."  Issue  was 
joined  upon  these  several  pleas. 

In  addition  to  tbe  facts  set  forUi  in  the 
c/pSj^xm,  the  defendant  as  a  witness  testi- 
fied that  after  tbe  execution  of  the  lease  for 
the  Underwood  place  on  May  18,  1890,  be, 
the  defendant,  found  that  one  Byrd  Don- 
nelson  was  in  possession  of  and  cultivating 
10  acres  of  said  land;  that  upon  discovering 
this  fact  he  went  to  the  agent  of  tbe  place 
and  told  him  that  unless  he  got  possession 
of  tbe  whole  land,  he  did  not  want  any  of 
it,  and  npon  said  agent  refusing  to  dispossess 
Donndstm  he  refused  to  take  the  place.  The 
defendant  as  a  witness  further  testified  that 
after  the  execatlcni  of  the  lease  of  the  Un- 
derwood idac^  Johnson  grass  waa  cut  off 
of  10  acres  of  said  land,  that  there  were  two 
cuttlngB  of  said  grass,  that  It  was  agreed 
that  be,  defendant,  should  be  allowed  a  cred- 
it for  the  -ralue  of  the  grass  cut  from  the 
Underwood  place,  but  that  no  credit  bad 
been  allowed  bim.  Witnesses  for  tbe  plain- 
tiff testifled  In  rebuttal  aa  to  fbe  cutting  of 
the  Johnson  grass  that  ttie  defendant  was 
allowed  credit  f<nr  tbe  value  of  the  grftss  cut 
from  said  place  after  the  execution  of  the 
lease.  Tbe  plea  of  tendw  as  offered  by  tbe 
defendant  was  proved,  and  It  waa  shown 
that  the  tender  was  paid  Into  court  and  kept 
good. 

The  portion  et  the  courtfs  graeral  oral 
charge  to  which  exceptiona  were  reserved 
la  soffldently  shown  in  the  opinion.  The 
plaintiff  requested  the  court  to  give  to  the 
Jury  the  fidlowlng  written  charges,  and 
separately  excepted  to  tbe  court's  refusal 
to  give  each  of  them  as  asked:  **(!)  If  the 
eviction  be  from  a  part  only  of  the  premises 
by  title  paramount,  Ibe  rent  is  discharged 
partially  in  ^portion  to  the  value  ot  tiia 
premises  of  which  the  tenant  is  dispossessed. 
If  the  Jury  believe  fnmi  tbe  evidence  that 
the  defendant  was  evicted  by  a  paramount 
title  of  only  a  port  of  tbe  land,  then  be  Is 
entitled  to  be  dlsdiarged  only  partially  in 
proportion  to  the  value  of  that  part  of  tbe 
premises.  If  you  shouM  so  find  from  the  evi- 
d^ce,  from  which  the  defendant  waa  evict- 
ed. (2)  The  contracts  sued  on  are  to  be 
token  and  construed  as  one  contract,  and  I 
charge  you  that  defendant  cannot  elect  to 
repudiate  a  part  of  a  contract  and  stand  by 
a  part;  be  must  eUther  elect  to  repudiate  the 
contract  as  a  whole  <a  stand /^JtJULlL. 
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whole.  (3)  The  two  Instruments  In  writing 
In  OTldence  In  this  cause,  tbe  one  purport- 
ing to  be  a  lease  of  a  part  of  the  Steele  place 
by  the  plaintiff  to  the  defendant,  and  the 
other  purporting  to  be  a  lease  by  the  plain- 
tiff to  the  defendant  of  a  part  of  what  la 
known  as  the  Underwood  place,  most  be 
construed  together,  and  as  such  they  constl- 
tate  one  entire  contract,  whereby  the  de- 
fendant leased  from  the  plaintiff  the  lands 
described  therein,  except  that  a  portion  of 
the  land  on  the  Steele  place  described  In  the 
first  Instrument,  the  defendant  by  the  sec- 
ond Instrument  la  released  and  relieved 
from  the  rent  of.  <4)  If  the  jury  believe  the 
evidence  they  must  find  for  the  plaintiff  un- 
der the  fourth  plea  of  defendant.  (5)  If  the 
Jury  beUeve  the  evidence  they  cannot  find 
for  the  defendant  under  the  fourtli  plea. 
{6)  If  the  Jury  believe  the  evidence  they  can- 
not find  for  the  defendant  under  the  third 
plea.  (7)  If  the  Jury  believe  the  evidence 
they  cannot  And  for  the  defendant  under  the 
fifth  plea." 

The  court  at  the  request  of  the  defendant 
gave  to  the  Jury  the  following  written 
charges,  to  the  giving  of  each  of  which  the 
plaintiff  separately  excepted:  "(3)  If  the 
jury  believe  from  the  evidence  that  Wlnton 
tendered  to  Capt.  Humes  the  entire  amount 
owing  from  him  under  the  contract  of  rent, 
and  has  kept  said  tender  good  by  depositing 
In  court,  they  must  find  for  the  defendant  on 
hfs  plea  of  tender."  "(B)  If  the  jury  believe 
from  the  evidence  that  plaintiff  rented  a  por- 
tion of  the  land  covered  by  the  contract  to 
Byid  Donnelson,  the  defendant  had  the  right 
to  refuse  to  cultivate  or  pay  rent  on  the 
balance  of  the  land.  (6)  If  there  was  an 
eviction  from  a  portion  of  the  land  covered 
by  the  contract,  the  defendant  had  the  right 
to  treat  It  as  an  eviction  from  the  whole." 
"(10)  In  determining  whether  or  not  there 
was  an  abandonment  of  the  Underwood 
place,  you  cannot  take  into  consideration  the 
t&ct  that  the  defendant  kept  possession  of 
the  houses  and  a  portion  of  the  Steele  place." 

Humes,  Sbeffey  &  Speake,  for  appellant. 
Cooper  &  Foster  and  Hunt  &  Petty,  for  ap- 
pellee. 

HARALSON,  J.  This  suit  was  instituted 
In  a  justice's  court  by  the  appellant,  Ander- 
son, as  executrix,  against  the  defendant, 
Wlnton,  to  recover  $100  alleged  to  be  due  on 

a  contract  for  rent  entered  into*on  the  

day  of  January,  1899,  payable  Ist  December 
following,  of  "property  known  as  Steele  and 
Underwood  place.** 

The  case  was  decided  In  favor  of  the 
plaintiff  in  that  court,  and  defendant  appeal- 
ed to  the  circuit  court,  where  the  plaintiff 
filed  an  amended  complaint,  claiming  $100 
with  Interest  thereon,  due  by  defendant  on 
rent  contracts  made  by  defendant  with  plain- 
tiff about  the    day  of  January,  1899, 

and  payable  about  November  1st  tbereatter. 


for  rent  of  property  known  as  the  Steele  and 
Underwood  place.  Two  other  counts  were 
added,  the  one  for  $100  with  interest,  on  an 
account,  due  by  defendant  to  plaintiff,  on  or 
about  Ist  November,  1890;  and  the  other,  on 
an  account  stated,  for  same  amount  alleged 
to  be'  doe  1st  November,  1899. 

The  defendant  interposed  demurrers  to 
these  counts  but  no  Judgment  appears  to 
have  been  rendered  thereon. 

The  defendant  filed  pleas  to  the  complain^ 
of  non  assumpsit,  recoupment,  set-off,  tender 
and  eviction  of  defendant  by  plaintiff  from 
the  premises  alleged  to  have  been  rented  by 
him  from  her.  The  plaintiff  demurred  to 
the  third  and  fifth  pleas,  the  first  of  which 
was  the  plea  of  tender,  and  the  latter  a  plea 
of  recoupment;  but  there  was  no  Judgment 
on  these  demurrers. 

On  the  trial,  the  Jury  rendered  a  verdict 
in  favor  of  the  defendant  on  the  plea  of 
tender,  and  Judgment  was  rendered  thereon, 
discharging  him  with  his  costs. 

The  plaintiff  introduced  in  evidence  a  con- 
tract of  lease  by  her  to  the  defendant,  of 
what  is  known  as  the  Steele  place,  Including 
a  garden  spot  and  four  brick  tenement 
houses.  The  place  rented.  Lb  referred  to  In 
said  contract  as  the  "Steele  place,"  lying 
west  of  -Qie  "Underwood  place."  The  two 
places  were  shown  to  belong  to  the  plaintiff 
and  lay  adjacent  to  each  other,  the  one  sep- 
arated from  the  other  by  a  dlteh,  and  re- 
ceived their  names  from  their  former  ovnk- 
ers.  This  contract  bore  date,  the  11th  Jaii> 
uary,  1899;  and  under  it  defendant  was  to 
pay  $3.00  per  acre  rent  She  also  Intro- 
duced another  lease  by  defendant  from  her, 
of  date  ISth  May,  1899,  of  what  is  known  as 
the  Underwood  farm,  west  of  what  Is  known 
as  the  Steele  place  or  farm,  the  consideration 
thereof  being  fl40,  payable  1st  Novonber, 

ia99. 

It  was  also  shown  that  by  this  last  lease, 
and  In  consideration  of  it,  the  former  lease 
of  the  Steele  place  was  surrendered,  except 
the  garden,  four  brick  tenement  houses  and 
four  acres  of  land.  The  appellant's  counsel 
say  In  their  brief,  "The  evidence  of  Sheffey 
and  Humes  for  plaintiff,  shows  that  the  land 
on  the  Steele  place  was  exchanged  for  the 
land  on  the  Underwood  place,  and  Wlnton 
(the  defendant)  retained  the  brick  houses, 
garden  spot,  bam  and  four  acres  on  Steele 
plnce,  and  he  was  allowed  to  do  this  in  con- 
siderntion  of  said  exchange,  and  for  the  pur- 
pose  of  cultivating  the  land  on  the  Under- 
wood place."  Again  they  say,  '"The  whole 
evidence  in  the  case  shows,  tiiat  the  second 
contract  (of  lease)  was  simply  an  exchange 
of  land  on  the  Steele  place,  for  land  on  the 
Underwood  place,  the  defendant  being  re- 
leased from  the  laud  on  the  Steele  place,  with 
the  exception  of  the  garden  spot,  honses, 
bam  and  four  acres."  There  is  nottalng  fn 
the  evidence  contrary  to  these  statements, 
but  the  evidence  trads  to  suppMt  them. 

The  tbewy  on  wblch  tba^-ease  waa|  tried 
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was,  on  the  part  of  plaintiff,  that  the  two 
lease  contracts  are  to  he  construed  as  one; 
that  the  defendant  bad  no  right  to  abandon 
his  lease  of  the  Underwood  place,  and  that 
he  owed  the  rent  of  that  place  for  the  en- 
tire year,  together  with  the  reasonable  rent 
for  the  honses,  bam,  garden  of  fonr  acres  of 
land  retained  by  him  on  the  Steele  place; 
while  that  of  the  defendant  was,  that  at  the 
time  he  entered  into  the  last  contract  for  the 
rent  of  the  Underwood  farm,  the  plaintiff  bad 
already  rented  a  valaable  portion  of  It  to 
another  person,  and  refused  to  put  him  In 
possession  of  the  whole  of  It,  on  which  ac< 
count,  he  abandoned,  and  had  the  right  to 
abandon  the  lease  of  said  Underwood  place, 
and  owed  plaintiff  nothing  therefor,  but  he 
admitted  owing  for  the  four  acres  of  land 
on  the  Steele  place,  which  he  retained  and 
did  not  surrender,  when  be  exchanged  tbe 
Steele  for  the  Underwood  ^ace,  and  for 
which  he  tendered,  as  he  contends,  the  rea- 
sonable value  of  rent  The  evidence,  then, 
shows,  that  tbe  defendant,  in  making  tbe  ex- 
change of  places,  did  not  give  up  all  of  the 
Ste^e  place,  but  retained  the  garden  spot, 
four  acres  of  land  and  tbe  four  tenement 
houses,  and  this  was  part  of  the  considera- 
tion for  which  he  leased  the  Underwood 
farm.  In  other  words,  he  agreed  to  pay  (140 
for  the  Underwood  farm,  If  plaintiff  would 
release  blm  from  the  rent  of  the  Steele  place, 
allowing  him  to  retain  the  houses,  garden 
and  four  acres  of  laud  on  the  Steele  place. 
There  thus  appears  to  have  been  two  dis- 
tinct leases,— the  one  for  the  Underwood 
place,  and  the  other,  for  a  part  of  the  Steele 
place,— the  houses,  garden  and  four  acres  of 
land.  As  to  th^,  the  leaae  of  tbe  Steele 
place  was  not  surrendered  in  the  lease  of  the 
Underwood  place  but  continued  under  and 
according  to  the  terms  of  the  Srst,  or  Steele 
lease.  The  remainder  of  the  Steele  place 
alone  was  surrendered  from  the  operation  of 
the  first  lease. 

Tbe  evidence  on  the  part  of  the  defend- 
ant tended  to  show,  that  at  tbe  time  he  rent- 
ed the  Underwood  farm,  the  plaintiff  had 
already  rented  a  portion  of  it  to  another  par- 
'ty,  and  that  he  could  not  get,  and  was  not 
placed  in  possession  of  the  whole  of  the  farm, 
proper.  In  consequence  of  which,  be  aban- 
doned it,  and  refused  to  cultivate  any  of  it. 
He  does  not  Aenj,  however,  that  he  retained 
tbe  tenement  houses,  garden  and  four  acres 
of  land  on  the  Steele  place,  and  In  fact  he 
alleges  having  tendered  plaintiff  $14.85  for 
tbe  rent  of  the  four  acres.  The  evidence  on 
the  part  of  the  plaintiff  tends  to  show,  that 
defendant  did  not  abandon  all  of  the  Under- 
wood farm  proper,  but  consented  to  the  lease 
of  that  portion  of  It,  which  had  been  rented 
to  another  party,  at  the  time  he  made  his 
contract. 

Tbe  two  contracts  of  lease  were  made,  as 
shown,  the  first  on  the  11th  January,  1S99, 
and  the  other  on  the  ISth  of  May  following. 
The  latter  was  not  In  contemplation  between 


the  parties,  at "  the  tlmfe  the  first  was  en- 
tered Into;  they  do  not  refer  to  each  other, 
and  tbe  contention  of  the  plaintiff  that  they 
are  to  be  construed  as  one,  cannot  be  sus- 
tained. Tbey  were  separate  and  distinct, 
having  separate  and  distinct  considerations 
and  purposes.  Byrne  v.  Marshall,  44  Ala. 
355;  Dexter  v.  Ohlander,  8&  Ala.  263,  7 
South.  116;  Cbambera  t.  Marks,  d8  Ala.  412, 
9  South.  74. 

On  the  cross-examination  of  the  defend- 
ant, by  plaintiff,  he  stated,  without  objec- 
tion, that  he  retained  possession  of  three 
brick  tenement  bouses  on  the  Steele  place, 
and  the  garden  spot  of  about  four  acres  add 
the  bam  on  the  said  Steele  place,  and  rented 
out  one  of  the  houses  and  got  $27  for  It.  The 
plaintiff  then  asked  him,  "What  was  the 
reasonable  monthly  or  yearly  rental  value 
for  each  one  of  said  three  brick  houses  which 
you  retained  possession  of  ?"— the  fourth  hav- 
ing been  rented  out  The  court  sustained  an 
objection  by  defendant  to  this,  and  declined 
to  allow  the  wltnesa  to  answer.  In  this, 
there  was  no  error.  It  was  entirely  Imma- 
terial, under  the  Underwood  lease,  which  was 
for  the  sum  of  |140  for  tbe  year,  at  what 
price  he  rented  one  of  the  four  houses  on  the 
Steele  place. 

The  defendant  moved  to  exclude  from  the 
Jury  the  statement  by  himself  on  bis  cross- 
examination  by  plaintiff,  that  be  had  rented 
one  of  the  four  houses  for  $27,  and  the  coiurt 
excluded  it  There  was  error  tn  this  ruling, 
since  it  was  competent,  as  tending  to  show 
that  the  defendant  retained  the  possession 
of  this  house  as  well  as  the  other  three. 

The  rule  as  to  the  eviction  of  a  tenant 
from  the  leased  premises,  such  as  will  give 
him  a  right  to  abandon  in  whole  or  in  part, 
has  been  well  stated  by  tbe  adjudications  of 
this  court  to  be,  that  "the  eviction  of  a 
tenant  consists  In  the  disturbance  of  bis 
possession,  his  expulsion  or  amotion,  depriv- 
ing him  of  the  enjoyment  of  the  premises 
demised,  or  any  portion  thereof  by  title  para- 
mount, or  by  the  entry  and  act  of  the  land- 
lord. The  eviction  may  operate  a  bar,  par- 
tially or  wholly,  to  the  right  to  demand  rent 
falling  due  In  the  future.  Taylor's  Land- 
lord &  Tenant  8S  378-388.  •  •  •  When 
tbe  landlord  enters  and  dispossesses  the  ten- 
ant of  a  part  of  the  premises,  a  discharge 
of  the  entire  rent  will  not  result,  unless  it 
be  shown  that  the  taiant  surrendered  or 
abandoned  possession  entirely.  -Nothing  leas 
than  an  entire  abandonment  or  surrender 
will  operate  a  dissolution  of  the  tenancy,  and 
a  euspGuslon  or  discharge  of  tbe  whole  rent 
Tbe  rent  Is  discharged  ouly  pro  tanto,  to 
the  extent  of  the  value  of  the  use  and  oc- 
cupation of  the  part  of  the  premises  of  which 
the  tenant  Is  dispossessed.  If  he  remains  in 
undisturbed  possession  of  the  residue."  War- 
ren V.  Wagner,  75  Ala.  202.  203,  M  Am, 
Hep.  446;  Chamberlain  v.  Godfrey's  Adm'r, 
50  Ala.  530;  Crommelin  t.  Thieaa,  81  Ala.  412. 
70  Am.  Dec  4«L         ^.^^.^^^  by  GoOgk 
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In  the  general  oral  charge  to  the  Jury,  the 
court  IsBtmcted  them,  among  other  things, 
"that  if  the  Jury  believed  from  the  evldeace, 
that  the  said  defendant  had  been  evicted 
from  a  portion  of  the  Underwood  place,  the 
defendant  had  a  right  to  abandon  all  of 
the  laud  rented  to  him  on  the  Underwood 
place,  and  that  if  he  did  not  abandon  the 
wbole  place  because  of  his  eviction  from  a 
part,  If  be  was  evicted,  that  he  could  not  be 
held  liable  for  any  portion  of  the  rent  due 
under  said  contract,  but  that  he  m^ht  treat 
said  contract  aa  a  nullity;  and  that  he  had  a 
right  to  retain  that  portion  of  said  Steele 
place  from  which  he  bad  not  been  released 
without  Incurring  any  liability  for  rent  of 
the  Underwood  place,"  The  charge  is  mis- 
leading and  erroneous.  The  latter  part  of  It, 
—"that  he  bad  a  right  to  retain  that  portion 
of  said  Steele  place  from  which  he  had  not 
been  released,  without  Incurring  any  liabili- 
ty for  the  rent  of  the  Underwood  place,"— 
has  a  tendency  to  mlelead.  The  Jury  might 
have  been  misled  to  believe,  that  If  he  had 
retained  the  houses,  gardrai,  etc.,  on  the 
Steele  place,  he  would  be  released  thereby 
from  all  liability  for  rent  of  the  Underwood 
place,  whereas,  as  we  have  held,  the  two 
leases  and  the  liability  of  defendant  under 
each,  were  distinct.  That  part  of  the  charge 
which  instructed,  'Hhat  If  he  did  not  aban- 
don the  whole  place,  because  of  his  eviction 
from  a  part,  if  he  was  evicted,  that  he  could 
not  be  held  for  any  portion  of  the  rent  under 
said  contract,  but  that  he  might  treat  said 
contract  as  a  nullity,"  was  erroneous.  Under 
the  law,  he  coold  not  so  treat  said  contract, 
l>ecause  of  an  eviction  from  a  part  of  the 
premises,  witliout  abandoning  the  entire 
place.  He  could  not  retain  the  balance,  and 
dispute  liability,  since  as  we  have  held, 
"nothing  less  than  an  entire  abandonment  or 
surrender  will  operate  to  dissolve  the  ten- 
ancy, and  a  Buapenslon  or  discharge  of  the 
whole  rent."  The  evidence  for  the  plalntlCT 
tends  to  show  that  he  was  evicted  from  no 
part  of  the  place,  that  he  did  not  consent  to 
surrender;  and  ^t  for  defendant,  that  he 
was  evicted  from  a  part  without  bis  consent, 
and  on  that  account,  he  abaodoned  the 
whole. 

The  court  In  Its  oral  charge,  also,  Instruct- 
ed the  jury,  "that  they  were  not  authorized 
to  allow  auy  interest  to  the  plaintiff,  and  in 
no  event.  If  they  fotmd  for  the  plaintiff  up- 
on tlie  evidence  In  the  case,  could  they  render 
a  verdict  for  more  than  JIOO."  In  this,  also, 
there  was  error.  Even  In  the  Justice's  court, 
the  plaintiff  would  have  been  allowed  to  re- 
cover Interest,  certainly.  If  the  recovery  did 
not,  Including  interest,  amount  to  more  than 
$100.  It  does  not  appear  that  the  defendant 
pleaded  In  abatement  In  the  circuit  court, 
the  want  of  Jurisdiction  In  the  Justice,  for 
that  plaintiff  claimed  more  than  $100,  the 
amount  to  wblcb  by  law  the  Jurisdiction  of 
a  Justice  Is  limited.  When  a  cause  is  re- 
moved Into  the  circuit  court  by  appeal  from 


a  Justice's  court,  and  Is  there  i>endlng,  it  Is, 
as  we  have  long  ago  held,  competent  (or 
the  parties  to  treat  It  as  if  originating  in 
ttiat  court;  and  if  they  do  so,  on  defendant's 
failure  to  file  a  plea  in  abatement,  a  Judg- 
ment may  be  there  rendered  for  an  amount 
exceeding  $100.  Bentley  v.  Wright,  S  Ala. 
GOT;  Yaugfaan  v.  Bobinson,  20  Ala.  229;  S. 
&  N.  A.  R.  Co.  T.  Brown,  53  Ala.  6&5:  B. 
&  D.  R.  Cb.  T.  Hutto,  102  Ala.  575,  14  South. 
875. 

Charge  1  requested  by  plaintiff,  was  prop- 
erly refused.  It  takes  no  account  of  the  evi- 
dence for  the  defendant  going  to  show  that 
he  was  evicted  from  10  acres  of  the  Under- 
wood land,  and  that,  thereupon,  he  aliandon- 
ed  the  whole  tract,  as  he  had  a  right  to  do, 
if  evicted  of  the  10  acres  of  It,  as  claimed. 

From  -what  has  been  said  it  will  appear 
that  charges  2  and  S  by  plaintiff  were  prop- 
erly refused.  Charges  4,  5  and  6,  are  sought 
in  argument  to  be  Justified  alone  on  the 
ground,  that  the  two  contracts  of  lease,  of 
the  11th  January  and  ISth  May,  1889,  of  the 
Steele  and  Underwood  places,  are  to  l>e  con- 
Btroed  as  one  contract,  and  on  the  same 
grounds,  they,  like  charges  2  and  8,  were 
properly  refused,  for  the  reasons  ui^ed  to 
sustain  them.  '  Objection  to  their  refusal  on 
other  grounds  is  not  ui^ed,  but  waived. 

Charge  7  was  properly  refused.  The  proof 
tended  to  show  that  Johnson  grass  was  cut 
from  the  land  for  which  plaintiff  would  owe 
defendant;  but  It  also  tends  to  show,  that  de- 
fendant was  given  credit  for  It 

Charges  8,  5,  6  and  10  given  for  defendant, 
are  the  only  ones  Insisted  on  In  argument  as 
being  erroneous,  and  on  the  theory  of  de- 
fendant's  evidence,  they  were  properly  given. 
The  four  acres  and  houses  retained  under 
the  lease  of  the  Steele  place,  were  subject  to 
be  paid  for,  at  $8.50  per  acre,  as  therein  pro- 
vided, as  by  the  lease  of  the  Underwood 
place,  all  the  remainder  of  the  Steele  place 
was  surrendered. 

Reversed  and  remanded. 


(IM  Ala.  W) 

ALLISON  et  al.  v.  ROBINSON.* 

(Supreme  Court  of  Alabama.   Feb.  28,  1003.) 

ADVERSE  POSSESSION— POaSBSSION  BY  WIDOW 
-DOWBR-ADVfiRSB  CLAIM— BVIDBNOB-FBD- 
BRAL  JDD0HBNT3-0BRTIFIBD  TRANSCRIPTS. 

1.  A  transcript  of  a  jnd^ent  rendered  in 
the  federal  court,  and  certified  by  the  deA 
thereof,  is  admissible  in  the  courts  of  the 
Bame  state  in  which  such  Judgment  was  ren- 
dered, though  not  certified  by  the  piertding 
Judge  of  the  federal  court. 

2.  Where  a  widcw  held  possession  of  land 
under  her  tight  of  dower,  she  could  not  claim 
the  land  adversely,  in  the  absence  of  a  divesti- 
tnre  of  such  right,  by  an  effort  to  devise  the 
land  by  will,  and  by  statem^ts  claiming  ab- 
Bolate  ownership  thereof. 

Appeal  from  Circuit  Court,  Madison  Good- 
ty;  Osceola  ICyle,  Judge. 


•Rehearins  denied  July  9,  IdOS. 

f  1.  Sea  Evldcnco.  vol.  ».  Cent  PIC-,K)HVtI^ 

Digitized  by  VJSC^WV  Iv. 


ALLISON  T.  BOBINBON. 


967 


Action  by  Walter  B.  BoblnBon  agilnrt 
Margaret  Allison  and  otbera  to  neoyex  cer- 
tain real  estate.  Defendants  pleaded  the 
general  Issue  and  adverse  posseaeltni.  From 
a  judgment  In  favor  of  plaintiff,  defendants 
appeal.  AIDrmed. 

Tbe  following  facts  were  shown  on  the 
trial:  Tbe  defendants  In  the  case  are  the 
children  of  Samuel  H.  AUlson  and .  Martha 
Allison,  and  thej  ^i4»<Tn  title  through  their 
mother,  Martha  Allison,  and  not  as  heirs  or 
distributees  of  their  father,  Samuel  H.  Alli- 
son. For  many  years  prior  to  1867,  Samuel 
AlllSTO  was  seised  In  fee  of  tdw  lands 
sued  for,  and  resided  thsKoa  as  a  home, 
with  his  wife  and  children.  In  1867  there 
was  a  Judgment  rendered  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Alabama  against  Samuel  H.  Al- 
lison, in  a  suit  brought  In  said  court  by 
William  Y.  C.  Humes  against  said  Allison. 
Upon  this  Judgment  an  execution  was  issued, 
and  levied  by  the  marshal  upon  the  lands 
Involved  In  this  suit,  as  belonging  to  Sam- 
uel H.  Allison.  Under  this  levy  a  sale  was 
made  of  said  lands,  and  James  B.  Robinson, 
the  father  of  the  plaintiff,  became  the  pur- 
chaser; and  on  May  6,  1867,  the  marshal 
executed  a  deed  to  said  James  B.  Robinson, 
conveying  to  him  the  right  and  title  and  In- 
terest of  Samuel  H.  Allison  In  said  lands. 
After  tbe  sale,  and  notwithstanding  the  a&le, 
Samuel  H.  Allison  continued  In  possession  of 
said  lands,  and  lived  on  them  as  a  homestead, 
with  his  wife  and  children,  until  his  death. 
In  iB70.  After  Oie  death  of  Samuel  H.  Al- 
lison, hl>  wife,  Martha  AlllsMi,  continued  In 
possesslcm  of  said  lot  until  after  her  death, 
In  1887;  and  after  her  death,  In  1887,  the 
defendants,  claiming  title  through  said  Mar- 
tha Allison,  retained  possession  of  said  prop- 
erty, and  wrae  in  possession  thereof  at  the 
time  of  the  Institution  of  the  suit  After  the 
death  of  Samuel  H.  Allison,  and  whUe  his 
widow,  Martha  Allison,  was  In  possession  of 
the  lands  involved  In  this  suit,  James  B.  Rob- 
inson, the  purchaser  of  said  lands  at  the 
United  States  marshal's  sale,  died,  and  his 
will  was  duly  admitted  to  probate.  After 
the  will  was  admitted  to  probate,  the  exec- 
utor of  said  will  sold  tbe  interest  of  James 
B,  Robinson  In  said  lands,  and  the  plaintiff 
in  tbe  present  suit  became  tbe  purchaser 
thereof;  and  a  deed  was  subsequently  exe- 
cuted  to  him  which  conveyed  to  the  plaintiff, 
Walter  B.  Robinson,  all  the  right,  title,  and 
interest  of  the  estate  of  James  B.  Robinson 
to  said  lands.  The  plaintiff  offered  in  evi- 
dence the  transcript  from  the  docket  of  the 
United  States  District  Court  of  the  Northern 
District  of  Alabama  In  the  suit  of  William 
Y.  C.  Humes  against  Samuel  H.  Allison, 
showing  the  pleadings,  judgment,  execution, 
and  levy  of  execution.  In  said  suit,  and  the 
retom  of  tbe  marslial  as  to  the  sale  being 
made  tiioreunder.  This  transcript  was  cer- 
tlfled  imly  by  the  clerk  of  the  United  States 


Dlatrfct  Oonrt  Hie  defbndonte  objected  to 
tbe  IntrodnctkHi  in  evidence  of  the  transcript, 
and  moved  to  exclude  tiie  same,  be^suse  It 
was  not  certllled  as  required  by  law.  TbB 
court  overruled  tbe  objection,  and  the  de. 
fendants  duly  exceed.  Tbe  defendants  of- 
fered to  Introduce  In  evidence  tbe  will  of 
Martha  Allison,  and  proved  the  probate  there* 
of,  showing  tiiat  she  left  all  of  ber  property 
to  tbe  defendants;  connsd  for  tb»  defoid- 
ants  stating  that  said  will  and  Its  probate 
were  offered  in  evidence.  In  connection  wlOi 
other  evidence,  for  the  purpose  of  showing 
that  by  said  will  tbe  testatrix,  Martha  AlU- 
son,  devised  the  pnqierty  Involved  tn  this  suit 
to  the  defendants.  Tbe  plaintiff  objected  to 
the  Introdnctfon  In  evld«ice  of  the  will.  Tbe 
court  sustained  the  objection,  and  tbe  de> 
fendants  duly  excepted.  The  defendants  al- 
so sought  to  prove  by  witnesses  Introduced  In 
ttielr  behalf  that  at  tbe  time  of  Ihe  execution 
of  said  will,  and*  prlcsr  thereto,  while  she  was 
In  possession  of  the  lands  Involved  In  this 
suit,  Martha  Allison  stated  that  she  owned 
said  lands,  and  that  she  was  In  the  posses- 
sion of  them,  claiming  them  as  her  own. 
The  plaintiff  duly  and  separately  excepted  to 
the  Introduction  of  such  evidence.  The  court 
sustained  each  of  such  objections,  and  to 
each  of  these  rulings  tbe  defendants  sepa- 
rately excepted. 

Humes,  Sbeffey  &  Speake,  for  appellants. 
Lawrence  Cooper,  for  appellee. 

DOWDELI^  J.  The  law  of  this  case,  we 
think,  has  been  settled  by  the  decisions  of 
this  court  In  tbe  three  former  appeals— the 
first  reported  In  97  Ala.  B96,  12  South.  882, 
G04;  the  second  hi  109  Ala.  409,  19  South. 
837;  and  the  third  in  124  Ala.  S25,  27  South. 
461.  On  the  last  trial— the  one  from  which 
the  preaoit  appeal  Is  taken— objection  was 
made  to  the  tntrodtxctlon  In  evidence  of  tbe 
judgment  of  tbe  federal  court  of  the  North- 
em  District  of  Alabama,  cm  the  ground  that 
the  judgment  was  not  properly  certified  In 
accordance  with  tbe  act  of  Congress.  This 
objection  was  without  merit  ^e  judgment 
of  the  federal  court  of  Alabama  Is  not  re- 
quired by  tbe  act  of  Gongrees  to.  be  certified 
by  tbe  presiding  judge,  when  used  as  evi- 
dence bi  a  court  of  the  state  of  Alabama. 
Womadc  V,  Dearman,  7  Port  518;  Tumbull 
V.  Payson.  95  U.  8.  418,  24  L.  Bd.  437;  Free- 
man on  Judgments  (2d  Bd.)  t  til.  In  124 
Ala.  329,  27  South.  463,  when  this  case  was 
last  here  on  appeal.  It  was  sold  by  this  court, 
speaking  thn>t«h  Sbarpe,  J.:  "We  need  not 
state  any  affirmative  rule  as  to  what,  on  the 
part  of  the  widow  having  such  right  [quaran- 
tine], wfll  convert  her  presnmptively  snb- 
ordlnato  possession  Into  one  adverse  to  the 
title.  Doubtless  a  divestiture  of  her  dower 
right,  as  by  a  release  to  the  hehr  or  tenant 
or  oOkx  act  amounting  to  a  reltoqnisbment 
of  dower,  brought  to  tbe  notice  of  the  legal 
owner,  would  enable  her  tbereaiter  to  set 
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Op  a  poseeBslon  wbfcli  woald  be  bo  adverse, 
and  to  perfect  and  prove  ownership  there- 
under according  to  the  usual  rules.  But  so 
long  as  the  right  of  quarantine  accompanies 
ber  possesBion,  It  excludes  the  owner's  right 
to  the  possession,  and  Is  sufficient  to  defeat 
any  action  be  might  bring  therefor.  While 
such  Is  tbe  status  of  the  parties,  no  mere 
claim  or  assertion  of  ownership,  bowerer  of- 
ten  and  openly  made,  would  start  tbe  stat 
ute  of  limitations  to  run  against  the  owner, 
to  whom  the  right  of  entry  and  tbe  cause  of 
action  bas  not  accrued.  We  think  the  au- 
tliiorltles  lead  to  this  result.  Allusions  to  tbe 
absence  of  such  proof  made  In  the  opinion 
rendered  on  the  first  appeal  should  not  be 
taken  as  an  intimation  that  such  proof,  If 
had,  would  alone  be  evidence  of  ownership 
In  Mrs.  Allison."  Citing  authorities.  There 
■was  no  evidence  of  a  divestiture  of  the 
widow's  right  of  doww,  and  consequently 
her  assertion  of  a  claim  of  ownership  by  an 
effort  to  devise  by  will,  or  anything  she  might 
have  said  in  the  making  of  a  will  setting  up 
a  claim  of  ownership,  would  be,  alone  and 
of  itself,  unavailing  to  start  the  running  of 
the  statute  of  limitations  as  against  tbe  own* 
er.  No  reversible  error,  therefore,  was  com- 
mitted in  sustaining  the  objection  to  tbe 
evidence  offered  along  this  line. 

As  stated  In  the  outset,  we  think  the  law 
of  this  case  bas  alrrady  been  fully  settled 
on  the  former  appeals,  and,  beyond  what  we 
have  already  commented  upon,  there  Is  no 
new  phase  of  the  evidence  calling  for  any 
further  discussion.  The  court  properly  gave 
the  affirmative  charge  as  requested  by  the 
plaintiff. 

We  find  no  error  in  the  record,  and  the 
Judgment  wUI  be  affirmed. 


(iM  Ala.  stt) 
ALABAMA  GREAT  SOUTHERN  B.  CX). 

T.  GUEST,* 
(Supreme  Ciourt-  of  Alabama.  April  7,  1903.) 

RArLROADS— PERSONS  ON  TRACK— TRESPASS- 
ERS—WILLFUL  KILLING— EVIDENCE— PLEAD- 
ING—HABITUAL  USE  OF  TRACK— RELEVAN- 
CY. 

1.  Where  defendant's  servants  ran  certain 
care,  from  which  the  engine  had  been  detached, 
at  a.  high  rate  of  speed,  and  without  signals  of 
their  approach,  along  the  track  where  they 
knew  persons  were  wont  to  frequent,  or  where 
people  used  the  track  as  a  passway  with  such 
freanency  and  in  Bach  numbers  uiat  defend- 
ant's employes  would  be  charged  with  knowl- 
edge thereof,  and  plaintiff's  intestate  was  killed 
by  being  struck  from  the  rear  by  such  cara, 
which  defendant's  brakeman  was  unable  to  stop 
after  discovering  intestate's  peril,  defendant 
was  liable  for  wiUfnlly  killing  Intestate,  not- 
withstanding be  was  a  trespasser  and  guilty  of 
contribotory  negligence. 

2.  In  an  actioa  for  the  alleged  willfol  killing 
of  plaintiff's  decedent  by  a  train  operated  by 
defendant,  the  complaint  alleged  that  the  kill- 
ing occurred  within  an  incorporated  town,  and 
that  at  or  near  its  main  street  two  cars  and 
a  caboose  were  detached  from  defendant's  train 
and  allowed  to  run  down  the  main  track  at  a 
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speed  of  from  3  to  16  miles  per  hour,  with  one 
of  the  brakes  on  the  cars  in  a  defective  condi- 
tion, and  that  plaintiff  was  struck  by  such  cars 
from  the  rear  while  walking  along  the  track 
between  11  o'clock  and  noon  of  the  day  of  the 
injury.  EeM,  that  an  averment  that  at  th> 
hour  of  the  occurrence  from  30  to  50  people 
walked  along  defendant's  track  at  the  place 
of  the  injury,  and  that  such  fact  was  well 
known  to  defendant's  servants  and  agents,  was 
relevant  to  the  gueBtion  of  wantonness  on  the 
part  of  defendants  employes,  and  it  was  there- 
fore error  for  the  court  to  strike  the  same  from 
the  complaint. 

Appeal  from  Circuit  Cburt,  De  Kalb  Coun- 
ty; Jos.  A.  Bllbro,  Jndge. 

Action  by  J.  H.  B.  Guest,  as  administrator 
of  tbe  estate  of  William  Dean,  deceased, 
against  the  Alabama  Great  Sontbem  Rail- 
road Company,  to  recover  for  tbe  alleged 
willful  killing  of  plalntlfTs  decedent  From 
a  Judgment  granting  plaintiff's  motion  for  a 
new  trial,  defendant  a^>eals.  Affirmed. 

'  Amos  EL  Goodhue,  for  appellant.  How- 
ard &  Isbell,  for  appellee.  ' 

HARALSON,  J.  Issue  was  joined  and  the 
case  was  tried  upon  counts  2,  3,  6  and  7, 
each  of  which  sets  up  that  tbe  Injury  of 
plaintiff's  Intestate  was  caused  by  tbe  will- 
fulness, wantonness  or  Inteutioual  act  of 
defendant's  agents  and  servants,  it  Is  un- 
necessary to  notice  the  second  count,  as  no 
question  arises  on  It 

Tbe  third  count  proceeds  on  tbe  allegation 
that  defendant's  agents  and  servants  while 
operating  a  freight  train  In  De  Kalb  county, 
uncoupled  It  In  tbe  town  of  Ft  Payne,  de- 
tochlng  the  engine,  leaving  two  cars  and  a 
caboose  to  run  down  the  main  line  of  track 
without  an  engine  attached  to  tbem,  and 
after  discovering  that  plaintiff's  intestate 
was  In  great  peril  and  danger,  willfully, 
wantonly  and  intentionally,  through  Its 
agents  or  servants,  ran  said  cars  upon  and 
against  Intestate  and  killed  him. 

The  sixth,  like  tbe  third,  bases  tbe  al- 
leged willfulness  and  wantonness  on  the 
allegation,  that  after  discovering  Intestate's 
peril  and  danger,  the  servants  or  agents  of 
defendant  ran  said  cars  against  and  over 
intestate;  and  the  seventh,  on  the  averment, 
that  after  tbe  discovery  of  tbe  Intestate's 
peril  and  danger  by  defendant's  agents  and 
servants,  they  could  have  avoided  and  pre- 
vented said  Injury  but  for  the  willful,  wan- 
ton and  Intentional  acts  of  defendant's 
[servante  and  agents]  In  mnning  said  can 
and  caboose  upon  and  over  plaintiff's  Intes- 
tate. 

Tbe  slzai«connt  contained  tbe  allegation: 
"And  at  said  hour  [about  noon]  a  great  many 
people  passed  on  foot  [along  said  track],  as 
was  well  known  to  defendant's  agents  and 
servants."  This  averment  was,  on  motion 
of  defendant,  stricken  from  this  count 

Tbe  plaintiff  during  tbe  trial  offered  evi- 
dence to  show  that  at  the  point  of  the  kill- 
ing, from  30  to  50  people  walked  along  said 
track  from  11  a.  m.  to  noonyOf  encb  day  for 
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six  months  prior  to  the  kUUng,  which  evi- 
dence, the  court,  on  the  objection  of  the  de- 
fendant, would  not  allow. 

The  trial  resulted  In  a  verdict  and  Judg- 
ment for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  on  grounds  among  others, 
that  the  court  erred  In  striking  the  averment 
above  quoted'  from  the  sixth  copnt  of  the 
complaint,  and  In  not  allowing  the  plaintiff 
to  introduce  the  evidence  above  stated,  as 
to  the  number  of  people  who  passed  daily 
along  the  track  at  the  point  of  the  killing. 

The  court  granted  the  motion  for  a  new 
trial,  stating  In  the  Judgment  entry,  that  the 
court  was  of  the  opinion  and  found,  that  the 
verdict  of  the  Jury  was  not  contrary  to  the 
evidence  and  was  not  contrary  to  the  charge 
of  the  court,  but  that  the  court  was  of  the 
opinion  that  It  erred  in  excluding  said  pro- 
posed evidence  from  the  Jury,  and  in  striking 
from  the  complaint  the  aTerment  as  above 
set  out. 

The  evidence  showed  without  conflict,  that 
the  killmg  of  plaintiff's  intestate  occurred 
within  the  limits  of  the  Incorporated  town 
of  Ft  Payne,  near  the  freight  depot  of  the 
railroad;  that  there  were  three  tracks  at 
this  point,  the  main  line  being  in  the  center 
of  the  other  two,  and  about  eight  feet  from 
each;  that  Main  street  in  said  town  crosses 
the  railroad  tracks  just  north  of  the  depot 
building,  which  is  on  the  south  of  the  street; 
that  intestate  had  walked  south,  down  the 
main  line,  having  gotten  thereon  35  or  40 
yards  north  of  the  north  side  of  the  street 
where  it  crosses  the  railroad,  and  had  walked 
on  the  line  clear  across  the  Btr«et  with  hla 
back  to  the  cars,  and  bad  proceeded  to  a 
point  south  of  the  crossing,  when  he  was 
ovrataken  and  struck  by  the  cars;  that  the 
house  where  he  lived,  was  on  the  east  side 
of  the  track  and  south  of  the  crossing,  about 
100  yards,  and  deceased  had  proceeded  down 
to  a  point  nearly  oppcffilte  his  house,  as  he 
had  frequently  done.  It  was  further  shown, 
that  defendant's  train  was  uncoupled,  about 
200  yards  north  of  Main  street,  and  two  of 
the  cars  and  a  caboose,  which  overtook  in- 
testate, were  let  down  the  main  track,  and 
the  engine  and  other  cars  went  down  on  the 
west  side  track. 

One  witness  testified  to  having  seen  de- 
ceased killed;  that  the  cars  were  going  pretty 
fast,  and  the  J)rakeman  who  was  sitting  on 
bis  brake  looking  towards  town,  did  not 
put  his  brake  np  until  after  the  cars  had  run 
over  deceased.  Another  testified,  that  he 
saw  the  cars  when  they  were  right  on  de- 
ceased; that  the  brakeman  was  tightening 
his  brake  Just  before  the  collision,  and  loos- 
ened his  brake  Jast  as  soon  as  deceased  was 
struck;  that  the  brakeman  was  hot  looking 
towards  town,  and  the  ears  were  not  raxh 
nlug  very  fast. 

Another  witness  for  plaintiff  testifled  that 
In  his  opinion  the  cars  were  moving  15  or 
16  miles  an  hour. 

,  The  conductor  of  the  train  testified  for  the 


defendant,  that  the  cars  struck  deceased  6o^ 
or  70  feet  below  the  crossing;  that  he  had 
come  down  on  the  caboose  and  stepped  oft 
onto  the  platform  of  the  depot,  as  the  cars 
passed,  and  he  had  not  seen  deceased  before 
the  cars  struck  him,  at  which  time  they 
were  going  about  two  or  tliree  miles  an 
hour;  that  one  of  the  brakes  was  in  good 
order,  and  the  other  was  out  of  shape,  and 
the  cars  could  have  been  stopped  with  the 
good  brake  In  15  feet. 

One  of  the  brakemen  testified  that  the 
car  was  Just  about  to  strike  deceased  when 
he  saw  him;  that  he  set  up  the  brake  on  the 
front  car,  and  It  would  not  hold,  when  be 
ran  back  to  the  other  brake  and  set  It  up 
and  notified  the  brakeman  In  the  caboose 
to  set  up  his  brake,  when  the  train  stopped, 
and  the  train  was  going  about  three  miles 
an  hour. 

It  cannot  be  denied  that  plalntifC's  intes- 
tate was  a  trespasser  on  defendant's  track, 
to  whom  the  company  owed  no  duty  except 
the  exercise  of  reasonable  care  to  avoid  in- 
juring him,  if  and  after  bis  peril  became 
apparent  to  Its  employes,  but  they  had  no 
right  to  kill  him  on  this  account.  If  they 
could  avoid  it  Haley  v.  K.  C.  M.  &  B.  R. 
Co..  113  Ala.  640,  21  South.  357.  The  doc- 
trine thus  stated  and  recognized,  is  not  to 
be  taken  as  of  unqualified  and  unshaded  ap- 
plication in  all  cases.  A  trespasser  may  uot 
be  yet  discovered  on  the  track  of  the  com- 
pany, but  if  the  employd  had  reason  to  be- 
lieve be  was  there.  It  would  be  wantonness 
to  take  no  care  not  to  kill  him.  "When  a 
railroad  runs  Its  track  through  districts  of  a 
dty,  town  or  village  densely  populated,  and 
the  demands  of  trade  and  public  intercourse 
necesslthte  the  frequent  crossing  of  the  track, 
It  Is  the  duty  of  those  operating  an  engine 
over  the  track  In  such  places  to  keep  a  look- 
out. This  duty  la  not  specially  Imposed  by 
statute,  but  arises  from  the  likelihood  that 
In  such  places  there  are  persons  on  the  track, 
and  the  bounden  duty  to  guard  against  In- 
flicting death  or  Injury  In  places  and  under 
circumstances  where  and  when  It  is  likely 
to  result  unless  due  care  Is  observed.  The 
duty  arises  when  the  circumstances  exist 
which  call  for  its  exercise."  S.  &  W.  R.  O). 
T.  Meadors,  95  Ala.  137,  10  South.  141;  L.  & 
N.  R.  Co.  V.  Webb,  97  Ala.  308,  12  South. 
374;  Same  v.  Anchors,  114  Ala.  492,  22  South. 
279,  62  Am.  St.  Rep.  116;  M.  &  C.  R.  Co.  v. 
Martin.  117  Ala.  367.  23  South.  231;  L.  & 
N.  R  OOL  T.  Brown,  121  Ala.  221,  26  Bontb. 
609.' 

"To  run  a  train  at  a  high  rate  of  speed 
and  without  signals  of  approach,  where  the 
trainmen  have  reason  to  believe  there  are 
persons  In  exposed  positions  on  the  track,  as 
over  an  unguarded  crossing  In  a  populous 
district  of  a  city,'  or  where  the  public  are 
wont  to  pass  on  the  track  with  such  fre- 
quency and  In  such  numbers— facts  known 
to  those  In  charge  of  the  train—as  that  they 
will  be  beld  to  a  know^ed^e  of  ^^^^^^^f^ 
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Gonseqnencefl  of  maintaining  great  speed 
witbont  warning,  so  as  to  Impute  to  tliem 
tecklesB  Indifference  In  respect  tbereto,  wonld 
render  tbe  employer  liable  for  Injuries  re- 
sulting tberefrom,  notwithstanding  there 
was  n^Ugence  on  the  part  of  those  Injured 
and  no  fault  on  the  part  of  the  servants  after 
se^ng  the  danger."  Oa.  Pac.  R.  Oo.  t.  .Lee, 
82  Ala.  262,  9  South.  280;  Highland  A.  & 
B.  R,  CO.  T.  Bobbins,  124  AU.  118,  27  South. 
422. 

The  facts  of  this  case  leave  ample  room 
for  tbe  application  of  this  doctrine.  Tbe 
killing  occurred  within  the  limits  of  an  in- 
corporated town,  and  at  or  near  its  main 
street;  a  cut  of  two  cars  and  a  caboose  de- 
tached from  tbe  train  was  allowed  to  nm 
down  tbe  main  track  at  a  speed  estimated 
by  dlCTerent  witnesses,  at  from  3  to  15  or  16 
miles  an  hour,  with  one  of  tbe  brakes  on  the 
cars  out  of  working  order.  The  court  struck 
from  the  sixth  count  as  matter  of  Irrelevant 
consideration,  as  above  stated,  tbe  averment, 
that  at  tbe  hour  of  the  occurrence  a  great 
many  people  passed  on  foot,  as  was  well 
known  to  defendant's  agents  and  servants, 
and  refused  to  allow  tbe  plalntlfF  to  prove 
that  at  the  point  of  tbe  killing,  from  30  to 
50  people  walked  along  said  track  from  11 
a.  m.  to  noon  of  each  day  (between  which 
hours  the  plaintUTs  Intestate  was  killed),  for 
six  months  prior  to  tbe  killing.  These  were 
conditions  which  according  to  the  anthorl* 
ties  were  proper  to  be  proved  for  the  con- 
sideration of  the  jury,  in  determining  wheth- 
er the  condnct  of  defendant's  employte  was 
wanton,  overcoming  any  n^Ilgence  of  the 
intestate  which  may  have  contributed  to  his 
injury.  The  court  erred  In  its  rulings  tn 
this  respect,  in  striking  the  part  of  tbe  ^th 
count  referred  to,  and  In  excluding  the  evi* 
deuce  offered,  and  very  properly  sought  to 
correct  the  error  by  gtanting  a  new  tHaL 

Affirmed. 


(136  Ala.  475). 

ALABAMA.  STBEL  &  WIBB  GO.  v. 
WRENN. 

(Supreme  Court  of  Alnbama.   Feb.  8,  1903.) 

MASTER  AND  SERVANT— INJURIES  ro  INEX- 
PERIENCED SBRVANT-CONTRIBUTORT  NBO- 
LIOENCE  T- ASSUMPTION  OP  RISK  TRIAL — 
CONTINUANCE  ~  PLEADING  —  AMEWDIIKN^ 
EVIDENCE— INSTRUCTIONS. 

LWhere,  in  an  action. for  injuriea.to  a  serv- 
ant, the  court,  after  the  jury  was  sworn,  per- 
mitted an  ameadment  of  the  complaint  over 
defendant's  objection,  and  then  offered  to  grant 
defendant  B  continuance  .if  he  coold  show 
wherein  he  could  present  any  evidence  that  he 
'was  not  prepared  to  present  at  that  time,  and 
defendanrs  attorney  istated  that  ht  conld  oot 
state  tbttt  he  would  have  ptber  evidence  on  the 
trial  it  the  cause  was  continued,  but  that  be 
might  have,  it  was  tiot  error  for  the  court 
to  deny  the  continuance. 

2.  In  an  action  for  injuries  to  aa- alleged 
inexperienced  sarvaat,  an  answer,  to  f  quea- 
"ti6n»  caljing  for  ^laiqtiff's  general  experience 
In  work  of  the  kind  demanded  when  he  was 
wuptdreA  by  defendant,  that  plalntiS  looked<  to 


witness  to  be  a  green  man.  was  Irrespcmdva 
and  incompetoit. 

3.  In  an  action  for  Injuries  to  an  alleged 
incompetent  aervanL  evidence  that  plaintiff's 
brother  met  defendant'a  superintendeat,  and 
asked  him  for  work  for  plaintiff,  and  told  him 
that  plaintiff  was  inexperienced  as  far  as  pub- 
lic works  were  concerned,  etc,  was  competcat, 
as  showing  platotiff's  Inexperience,  and  knowl- 
edge thereof  by  defendant's  superintendent. 

4.  A  mer6  statement,  in  support  of  assign- 
ments of  error  to  the  admission  of  evidence, 
tiiat  the  evidence  called  for  was  immaterial, 
is  not  a  sufficient  argument  in  support  of  the 
assignments  to  entitle  appellant  to  a  review 
thereof  on  appeal. 

5.  In  an  action  for  injuries  to  an  alleged  in- 
experienced servant  while  operating  a  dzill 
prras  in  defendant's  steelworks,  a  question  ask- 
ed of  a  witness  as  to  how  old  he  was  when  he 
first  operated  a  drill  press,  in  coDndction  with 
evidence  that  such  work  was  simple  and  gen- 
erally done  by  boys,  was  irrelevant  to  the  issue 
of  plaintiff's  competency. 

Q,  Where,  in  an  action  for  injuries  to  aa  al- 
leced  inexperienced  servant  while  operating  a 
drill  press  in  defendant's  steelworks,  there  was 
evidence  that  plaintiff  had  been  previously  em- 
ployed on  a  farm,  and  knew  nothing  of  machin- 
ery, and  that  he  was  a  little  over  21  years  of 
age,  and  a  man  of  very  common  education, 
and  had  not  beem  warned  by  defendant,  an 
instruction  that  it  was  defeodant's  duty  to  see 
that  plaintiff  was  not  employed  In  a  more  dan- 
gerous position  than  that  for  which  he  was 
employed,  and  to  warn  him,  was  proper. 

?.  Where  plaintiff,  an  inexperienced  servant, 
was  injured  hj  the  falling  of  a  nail  bed  on 
which  be  was  working,  an  instruction  that  tbe 
burden  of  proving  contributory  negligence  was 
on  the  defendant,  and  that  the  mere  fact  that 

K'  lintiS's  foot  was  in  reach  of  the  falling  nail 
d  would  not  of  itsdf  charge  plaintiff  with 
contributory  negligence,  unless  the  danger  in 
putting  plaintiff's  foot  where  he  did  was  so 
great  tiEiat  a  man  of  ordinary  prudence  would 
not  have  done  so,  was  correct. 

8.  A  charge  that  an  employ^  is  bound  to  use 
ordinary  care  for  his  own  safety,  and,  if  he 
voluntarily  undertakes  to  do  work  which  is 
attended  with  danger  which  is  obvions.  he  as- 
sumes the  risk  involved,  but  that  it  does  not 
follow  that  he  is  guilty  of  negligence  in  work- 
ing, merely  because  he  knows  the  work  to  be 
dangerous,  without  regard  to  the  degree  of 
danger  and  risk  involved,  unless  it  m  of  a 
degree  which  would  deter  an  ordinarily  pm* 
dent  man  from  the  work,  was  proper. 

Atveal  from  City  Oourt  of  Binnin^am; 
Wm.  W.  Wllkerson*  Judge. 

Action  by  William  Wrenn  against  the  Ala- 
bama Steel  &  Wire  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  aitpea]& 
Reversed. 

The  complaint  contained  several  counts, 
but,  as  stated  In  the  opinion,  .the  cause  was 
tried  on  connf  "f."  This  count  was  in  words 
and  figures  as  follows:  "(f)  Plaintiff  dalmi 
of  tbe  defendant  a  private  cotponition,  tbe 
further  snm  of  ten  thonsflnd  dollars  dam- 
ages, for  that  whereas  on  the  9th  day  of 
April;  1900.  tite  defendant  was  engaged  in 
operating  a  jnaebine  shop  in  oonnectlon  with 
Its  rod  and  wire  ndU  near  Bnsley,  Ala.,  and 
in  tbe  course  of  U»  tnislnesa  In-said  shop 
heavy  castings  or  metal  bodies  ,  wore  moved 
or  hoisted  by  means  of  a  blocic  and  chain; 
and  plalntUEi  nvern  tiiat  on,  to  wit,  the  9th 
day  of  April,  1900,  while  so  employed'  by  de- 
fendant In  aaid  .sb(4>  In  moving  or. hating 
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one  of  Bald  castings  or  metal  bodleB,  to  wit, 
a  nail-bed  machine  by  means  of  a  block  and 
cbaln  as  aforesaid,  W&  left  foot  was  caught 
by  said  casting  or  nail  bed  falling  on  same, 
and  so  badly  mashed  that  four  toes  and  a 
part  of  said  foot  ha.d  to  be  amputated  short- 
ly thereafter.  And  plaintiff  avers  ttiat  said 
injury  was  caused  as  aforesaid  as  a  proxi- 
mate consequence  and  by  reason  of  the  neg- 
ligence of  Harry  Cassldy,  a  {«rson  in  the 
service  or  employment  of  defendant  who  had 
superintendence  Intrusted  to  him,  while  In 
the  exercise  of  such  superintendence,  viz.: 
Plaiutifr  was  Inexperienced  In  said  work,  by 
reason  whereof  said  work  was  dangerous  to 
plaintiff,  and  the  said  Harry  Oassldy.  with 
knowledge  of  plalntUTs  Inexperience  and  the 
danger  to  him  in  said  work,  caused  to  work 
at  said  work  plaintiff,  who  was  inexperienced 
therein,  and  negligently  failed  to  warn  and 
instruct  him,  or  see  that  he  was  warned  and 
Instructed,  concerning  the  danger  thereof. 
By  KAson  of  said  negligent  failure  to  warn 
and  instruct  under  the  circumstances  afore- 
said, plaintiff  was  injured  as  aforesaid." 
The  count  then  avers  the  Incurring  of  ex- 
pense for  medicine  and  nursing,  and  the 
great  bodily  suffering  and  mental  pain,  etc. 

To  count 'T'  the  defendant  demurred  upon 
the  following  groimds:  "(1)  It  does  not  ap- 
pear therefrom  that  the  work  at  which  plain- 
tiff was  working  was  dangerous.  (2)  It  does 
not  allege  any  duty  owing  by  defendant  to 
plaintiff,  a  violation  of  which  would  give 
plaintlfl  the  right  to  bring  this  suit  (3)  It 
does  not  appear  therefrom  that  plaintiff  was 
not  aware  of  the  alleged  danger,  (4)  Bald 
count  doea  not  set  up  sufficient  facts  show- 
ing a  necessity  for  warning  and  instruction. 
(6)  It  doea  not  appear  therefrom  that  the 
negligence  complained  of  proximately  caused 
the  alleged  injury.  (6)  It  does  not  appear 
therefrom  that  Oassldy  was  Intrusted  with 
the  superintendence  of  seeing  that  plaintiff 
was  warned  and  Instructed  concerning  the 
danger  of  said  work."  This  demurrer  to 
count  **f'  was  overruled.  The  defendant 
pleaded  the  general  Issue,  and  several  special 
pleas  setting  up  contributory  negligence  on 
the  part  of  the  plaintiff;  but,  under  the  opin- 
ion on  the  present  appeal,  It  Is  unnecessary 
to  set  out  these  pleas  at  length. 

The  bill  of  exceptions  contains  the  follow- 
ing recital  as  to  the  request  of  the  defendant 
for  a  continuance,  and  the  rulings  of  the 
court  thereon:  "The  plaintiff  and  defendant 
had  each  announced  ready  for  trial,  and  aft- 
er the  jury  had  been  selected  the  plaintiff 
was  aUowed  to  amend  the  complaint  by 
adding  thereto  counts  marked  'a,*  *b,'  *c,'  'd,' 
*e,'  %'  and  'g,'  and  the  defendant  then  and 
there  in  open  court  objected  to  the  court's 
ruling  in  allowing  said  amendment  by  add- 
ing said  new  additional  couuts.  which  ob- 
jection the  conrt  overruled,  to  which  ndlng 
of  the  conrt  the  defendant  then  and  there 
duly  excepted.  Whereupon,  after  the  court 
bad  allowed  plaintiff  to  so  amend  hla  eoni- 


platnt  by  the  addition  of  said  new  counts, 
the  plaintiff  withdrew  all  the  original  counts 
of  the  complaint,  except  count  4,  and  the 
defendant  then  and  there  In  open  court  re- 
quested the  court  to  grant  or  allow  the  de- 
fendant a  continuance  of  the  cause  because 
said  new  additional  counts  introduced  new 
matter  and  new  and  different  cause  of  com- 
plaint that  was  not  contained  in  the  original 
couuts  of  the  complaint  on  fl'e  when  the  de- 
fendant announced  ready  for  trial,  and  that 
defendant  was  taken  by  surprise  by  the  ad- 
dition of  said  new  counts,  and  was  not  ready 
or  prepared  to  defend  against  the  same,  and 
for  the  additional  reason  that  defendant's 
most  material  witness,  one  Harry  Cassidy, 
was  absent  from  the  state,  and  that  defend- 
ant had  taken  hla  deposition,  which  was  in 
court,  but  that  defendant  did  not  have  an  op- 
portunity to  examine  said  Oassldy  as  to  the 
additional  counts  because  the  same  had  not 
been  filed  at  the  time  of  the  examination  of 
said  vritn^  and  that,  of  the  additional  counts, 
counts  'd,*  'e,'  f ,'  and  *g'  charged  the  cauQo 
of  the  injury  to  plaintiff  to  be  due  to  said 
Cassldy'e  negUgonce,  and  that  defendant  de- 
sired to  examine  said  Cassldy  as  to  said  addi- 
tional coudts.  In  Bi^port  of  said  request  of 
defendant  to  continue  said  cause  it  was  in 
evidence  before  the  conrt  that  plaintiff's 
counsel  had  prepared  the  additional  counts 
several  days  prior  to  the  day  the  case  was 
called  for  trial,  and  had  not  shown  them  to 
defendant's  counsel,  although  defendant's 
and  plaitttUTs  counsel  both  bad  be^  waiting 
at  various  times  In  the  courtroom  during  two 
days  to  try  the  case,  and  that  said  additional 
couuts  were  not  filed  or  asked  to  be  allowed 
by  the  court  until  defendant's  counsel  had 
announced  ready  on  the  original  complaint, 
and  until  after  the  jury  had  been  selected 
that  plalntlff'B  attorney  had  not  had  said 
counts  In  court,  but  in  his  office,  a  block 
away.  It  was  also  In  evidence  before  the 
conrt  that  the  Interrogatories  propounded  to 
the  witness  Cassidy  were  filed  in  court  on 
March  21,  IDOl,  and  the  cross-interrogatories 
were  filed  on  March  22,  1901,  and  that  the 
additional  counts  were  added  to  the  com- 
plaint on  May  26,  1901.  In  response  to  an 
Inquiry  by  the  court  defendant's  attorney 
said  lie  would  not  state  that  it  would  be 
necessary  to  retake  Cassidy's  testimony,  but 
it  might  be.  He  further  stated  In  answer  to 
an  Inqniry  that  he  bad  examUied  Cassldy  in 
the  interrogatories  already  taken,  upon  the 
theory  that  he  was  one  of  those  charged 
with  negligence  under  the  original  complaint. 
The  court  stated  to  defendant's  attorney  that 
he  would  not  be  forced  to  trial  if  he  could 
show  to  the  court  wherein  he  could  present 
at  a  later  time  any  evidence  that  he  was  not 
prepared  to  present  at  the  present  time,  and 
that  be  would  be  allowed  time  within  which 
to  examine  the  new  counts  for  that  purpose. 
After  such  examinations,  defendant's  attor- 
ney said  be  could  not  state  to  the  court  that 
be  would  han  other  erktence  (w  ll)a  Irl^  if 
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the  cause  was  continued,  but  that  he  might 
have.  ThereujK)!!  the  court  overruled  de- 
fendant's request  for  a  continuance  and  de- 
clined and  refused  to  allow  the  cause  to  he 
continued,  and  to  this  ruling  of  the  court  In 
so  declining  and  refusing  to  allow  the  cause 
to  be  continued,  the  defendant  then  and  there 
duly  excepted." 

The  following  facta  were  Bhown  by  the 
evidence:  At  the  time  of  the  injury  the 
plalntifC  was  Just  21  years  oid,  and  had  been 
working  In  the  defendant's  shop  as  a  helper, 
and  at  different  machines,  for  a  period  of 
about  4  months.  At  the  time  of  sustaining 
the  Injuries  be  was  under  the  direction  of 
Henry  Cassldy,  the  superintendent  of  the 
defendant's  shop,  and  was  working  at  a 
drill  press,  wblch  was  a  machine  used  for 
drilling  holes  in  steel  and  iron,  etc.  The 
work  he  was  engaged  on  was  in  drilling  holes 
in  a  nail-bed  machine,  which  weighed  be- 
tween 3,000  pounds  and  3,500  pounds.  In 
drilling  holes  in  the  nail  bed  It  was  lying  on 
the  drill  press  In  a  flat  position.  Shortly 
before  the  accident,  the  plaintiff,  together 
with  others,  had  by  means  of  a  block  and 
tackle  turned  the  nail-bed  machine  from  its 
flat  side  up  on  Its  edge.  In  the  course  of 
bis  work  it  became  uecessary  for  the  plain- 
tiff to  lower  the  naU  bed  from  its  edgewise 
position  back  to  Its  flat  side,  and  this  had 
to  be  accomplished  by  means  of  a  block  and 
tackle,  and  plaintiff  bad  been  directed  by 
Cassldy,  the  superintendent  of  the  defendant, 
to  take  charge  of  the  work,  and  three  men 
bad  been  given  him  as  helpers  to  assist  blm 
In  lowering  the  nail  bed.  The  cbaln  of  the 
block  and  tackle  was  attached  to  the  nail  bed 
under  the  plaintiff's  direction,  and  while 
they  were  lifting  the  nail  bed  in  order  to 
change  its  position,  it  tUted  forward,  and  as 
the  plaintiff  was  crossing  the  drill  press 
where  the  nail  bed  was  to  be  placed,  the 
bed  fell  on  bis  foot,  Inflicting  the  injuries 
complained  of.  The  plaintiff  had  assisted  in 
turning  the  nail  bed  on  the  drill  press  sev- 
eral times  before  the  Injury  under  the  direc- 
tion of  Cassldy.  Although  the  plaintiff  was 
standing  on  the  drill  press  at  the  time  of 
the  injury,  there  was  a  place  where  a  man 
could  stand  on  tbe  side  of  the  press  where 
be  would  not  have  been  hurt  by  the  falling 
of  the  nail  bed.  The  plaintiff  was  without 
experience  In  machine  shops,  not  having 
worked  anywhere  except  on  a  farm  prior  to 
the  time  be  was  employed  by  tbe  defendant 

The  evidence  for  the  plaintiff  tended  to 
show  that  be  was  not  instructed  as  to  the 
manner  of  doing  the  work,  nor  warned  of  tbe 
dangers  Incid^t  thereto. 

Tbe  evidence  for  the  defendant.  Including 
tbe  testimony  of  Cassldy,  tended  to  show 
tliat  after  tbe  plaintiff  was  employed  be  was 
instructed  by  Cassldy  bow  to  work  the  drill 
press,  and  to  do  the  other  work  wblcb  be 
was  given  -to  do,  and  was  told  and  warned 
<tt  the  dangers  Incident  thereto.  . 

The  plalntlfl  Introduced  u  a  witness,  cme 


Thomas  Harris,  who  testified  that  he  was  a 
machinist,  and  had  worked  In  a  machine 
shop  three  or  four  years,  and  knew  the  meth- 
od adapted  by  the  machine  shop  of  the  de- 
fendant for  hoisting  nail-bed  machines;  that 
he  was  somewhat  familiar  with  wliat  is  call- 
ed "rigging"  in  a  machine  shop,  and  had 
had  experience  la  doing  work  that  had  re- 
quired some  rigging  to  be  done;  that  rig- 
ging was  a  method  used  In  hoisting  big 
castings  or  heavy  machinery  which  was 
hoisted  by  riggings  and  ropes;  that  it  would 
take  some  little  time  for  a  man  to  be  com- 
petent to  make  a  rigger.  Thereupon  plain- 
tiff asked  witness  the  following  questions: 
"Mr.  Harris,  you  say  you  have  worked  in 
and  about  machine  shops  three  or  four  years, 
and  you  have  bad  occasion  at  various  times 
to  do  this  work  of  rigging  yourself,  now 
&om  your  experience  and  knowledge,  do 
you  know  how  long  a  man  ought  to  work  at 
that  kind  of  business  before  he  would  be 
qualified  to  act  as  rigger,  do  you  know'  about 
how  long?"  Tbe  defendant  objected  to  this 
question  upon  the  grounds  that  It  called  for 
irrelevant,  immaterial  and  Illegal  evidence, 
and  because  tbe  witness  was  not  shown  to 
be  an  expert  The  court  overruled  the  ob- 
jection, and  the  defendant  excepted.  This 
ruling  constitutes  the  basis  for  tbe  ninth 
assignment  of  errox-  The  witneea  answered 
that  it  would  take  six  months  or  a  year  for 
a  man  to  be  competent  to  do  rigging  like 
that  inquired  atwut  The  other  rulings  of 
the  court  upon  questions  asked  the  witness 
Harris  are  sufficiently  shown  In  the  opinion. 

J.  F.  Hancock,  a  witness  for  the  plaintiff, 
testified  that  be  was  In  the  employ  of  tbe 
Southern  Railway  Company;  that  he  had 
run  electric  cranes  that  were  used  for  hoist- 
ing heavy  machinery  for  about  two  years; 
that  be  had  never  hoisted  a  nail-bed  ma- 
chine, and  was  only  an  engineer  of  a  locomo- 
tive electrical  crane;  that  tbe  hoisting  of 
heavy  machinery  involves  tbe  wrapping  and 
fastening  of  chains^  etc.  Thereupon  tbe 
plaintiff  asked  tbe  witness  the  following 
questions:  "About  bow  long  would  a  work- 
man, without  previous  experience  In  wrap- 
ping and  hoisting  machinery  or  metal  bodies, 
say  about  the  size  of  this  table,  and  weigh- 
ing about  3,000  pounds,  how  long,  in  your 
opinion,  would  it  require  him,  how  much 
experience,  to  become  a  safe  man  to  direct 
or  superintend  the  doing,  tbe  wrapping  of 
the  chains  in  hoisting  that  metal  body?" 
The  defendant  objected  to  this  question  up- 
on the  ground  that  tbe  witness  was  not 
shown  to  be  an  expert  In  tbe  matters  in- 
quired about;  that  the  hypothetical  ques- 
tion was  not  supported  by  the  facts  of  the 
present  caae;  and  that  the  question  called 
for  Irrelevant,  Immaterial  and  Illegal  evi- 
dence. Tbe  court  overruled  the  objection 
and  the  defendant  duly  excepted-  Tbls  rul- 
ing constitutes  the  basis  of  the  twelfth  as- 
signment of  error.  The  witness  answered 
that  he  tiipngbt  It  would  req^^  a  man  of 
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rtght-emart  experience  to  use  his  judgment 
u  to  what  would  be  late  under  socb  circum- 
etances,  and  that  It  would  take  a  year  or  two 
to  become  competent  for  Buch  purpose.  The 
other  factB  of  the  case  necessary  to  an  un- 
derstanding of  the  decision  on  the  present 
appeal  are  sufBdently  shows  In  the  opinion. 

The  court  at  the  request  of  tiie  plalntlfl 
gave  to  the  jury  the  following  written  cbar- 
ges:  "(a)  The  court  charges  the  jury  that 
it  is  the  duty  of  a  master  who  knowingly 
employs  a  youthful  and  Inexperienced  serr- 
ant  and  subjects  him  to  the  control  of  an- 
other servant,  to  see  that  he  Is  not  employed 
In  a  more  dangerous  position  than  that  for 
wblcb  he  was  employed,  and  to  give  him 
such  warning  of  his  danger  as  his  youth  or 
Inexperience  demands,  (b)  The  court  char* 
ges  the  jury  that  the  bnrdoi  of  proving  con- 
tributory n^llgence  la  on  the  defendant,  and 
If  the  jury  believe  from  the  evUence  that 
plajntlfr  was  Injured  by  the  sudden  falling 
of  the  nail  bed  at  which  be  was  working, 
the  mere  fact  that  plalntUTs  foot  was  in 
reach  of  the  fftlUng  nail  bed  would  not  of 
itself  charge  plalntUf  with  contributory  neg- 
ligence unless  the  jury  further  finds  under 
the  evidence  that  the  danger  hi  putting  philn- 
tiCTs  foot  where  he  did  was  ao  great  that  a 
man  of  orffinary  pmd^ce  would  not  have 
d<me  so.  Ifi)  The  court  charges  the  jury  that 
an  cmployft  li  hdd  the  law  to  the  use  of 
ordinary  care  for  tata  own  safety,  ao  that  If 
he  voluntarily  undertakes  to  do  work  at- 
tended with  danger  which  Is  obvious,  he  Im- 
pliedly assumes  the  risk  Involved  In  Its  exe- 
cution, but  it  does  not  tbllow  that  he  is 
guilty  of  negligence  in  working  merely  be- 
cause he  knows  the  work  to  be  dangerous 
without  regard  to  the  degrees  ot  danger  and 
risk  involved,  nor  unless  It  be  <^  a  degree 
which  would  ordinarily  deter  ime  ot  wdlnary 
prudence  from  the  work." 

■  The  defendant  separately  excepted  to  the 
giving  of  each  of  these  diarge^  and  also 
separately  excepted  to  the  courts  refasai  to 
give  each  of  the  tc^owlng  charges  asked  by 
him:  "(4)  If  the  d^endftnt  used  due  csre  In 
selecting  its  foreman  and  employte,  and  used 
such  care  In  retaining  them  in  Its  sorvlc^ 
the  plaintiff  cannot  recover.  (5)  If  aft»  a 
fair  consideration  ot  all  the  evidence  In  Ibis 
case,  any  Individual  juror,  la  not.  reasonably 
satisfied  that  the  xrtalntlff  did  not  contribute 
proximately  to  his  Injury,  the  plaintiff  can- 
not recover.  (6)  If  the  jmry  believe  all  the 
evidence  In  this  case  plaintiff  cannot  recover 
under  count  *f  of  the  convUbit.  (7)  If  the 
jury  believe  all  the  evidence  In  tbla  case  the 
plaintiff  cannot  recover.  If  the  jury  be* 
lieve  the  evidence  In  this  ease  they  will  find 
that  plaintiff  hiquelf  assumed  the  risk  of 
the  alleged  injury.  09)  I  charge  you  that 
the  pnolmate  cause  of  plaintiff's  Injury  was 
Ills  permitting  hto  foot  to  be  or  remain  .on 
the  drill  prev.  (10)  If  the  jury  believe  from 
the;  evidence  that  plaintiff  on  two  .or  Bum 


occasions  before  receiving  his  faijurles,  had 
assisted  In  ht^stlng  or  taming  a  nail-bed 
machine  similar  to  the  nail-bed  machine  at 
which  he  was  working,  at  the  time  of  tiie  In- 
jury, and  on  such  several  occasions  It  re- 
quired as  many  as  stx  or  eight  men  to  do 
said  work,  tbea  In  such  event  plaintiff  In  at- 
tempting to  do  said  work  with  himself  and 
the  three  others  assumed  all  risk  of  injury. 


Bradley  &  Marrow,  tor  appeihint. 
malne  Boyd,  for  appellee. 


Bo- 


HARALSON,  J.  1.  The  case  was  tried,  as 
admitted  on  both  sides,  on  comit  "f*  ot  the 
complatot,  the  others  having  been  with- 
drawn, the  general  charge  given  tor  defend- 
ant on  them,  or  demuners  sustained  to  tiiem. 

The  pleas  were  not  guilty  and  n^llgence 
of  the  plaintUT,  which  contributed  proxi- 
mately to  his  Injury.  Demurrers  to  pleas  6, 
9,  12.  14  and  15  were  sustained,  and  to  the 
others  overruled.  It  Is  admitted  by  defend- 
ant, thU  the  court  did  not  err  In  susteining 
the  demurrer,  to  the  sixth.  After  demurrexs 
sustained  to  the  ninth,  twelfth,  fourteenth 
and  fltteenth,  liy  leave  of  the  court,  defend- 
ant amended  each,  after  whkdi  demurrers  do 
not  appear  to  have  hem  Interposed  to  them. 
Inasmuch  as  the  demurr^  to  these  pleas  as 
originally  filed  are  not  set  out  In  the  record, 
we  decline  to  review  the  rulings  of  the  court 
thereon. 

2.  That  (he  demurrer  to  count  "f*  was 
properly  overraled,  has  been  too  often  de> 
dded  to  admit  ot  further  disCusaton.  Robin- 
son M.  OtK  V.  Tolbert  (Ala.)  SI  South.  519; 
B.  a  M.  Co.  V.  Parker  (Ala.)  32  South.  700: 
U  &  N.  R.  B.  Ca  V.  Jones.  130  Ala.  468.  30 
South.  686;  B.  L.  &  L  OO;  T.  Ounpbell,  121 
Ahi.  50,  25  Sooth.  '798,  77  Am.  St.  Bep.  17; 
A.  2i.  B.  Oo.  V.  Marcus,  128  Ala.  355,  80 
South.  679,  and  other  cases  dted  In  these 
de<dsl(ms. 

■  8.  .There  was  no  abuse  of  Its  dlscretUm 
on  the  part  of  the  court,  under  the  facts 
stated,  In  not  continuing  the  cause  after 
amendnwnt  of  the  complaint,  and  forcing 
the  defendant  to  trial.  Defendant  showed 
T«7  clearly,  he  had  no  meritorious  cause  for 
continuance.  Humes  v.  O'Bryan,  74  Ala.  78; 
Wlmberly  v.  Windham,  104  Ala.  409,  16 
South.  23,  63  Am,  St.  Bep.  70. 

4.  The  objection  to  the  answer  of  the  wit- 
ness, Harris,  to  the  question  propounded  to 
him,  the  basis  of  assignment  of  error  0,  Is 
without  merit  The  evidence  was  not  Ir- 
relevant, under  the  pleadings;  and  whether 
the  witness  was  an  expert  or  not,  qualified 
to  express  the  opinion  called  for,  was  a  mat- 
ter addressed  to  the  discretion  of  the  court, 
and  the  province  of  the  court  to  decide. 
The  force  and  value  of  the  opinion  expressed 
was  for  the  jury  to  determine  in  connec- 
tion with  all  the  evidence.  White  v.  State 
(Ala.)  82  South.  139;  I4.  &  N.  R.  Co.  v.  Sand- 
lln,  32B  Ala.  140.  28  South.  40;  Wa^  v. 
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State.  68  Ala.  888;  InBatanoe  Oo.  r.  StepbeiUi 
51  Ala.  m. 

The  wltneBS,  Hairis,  for  tbe  plaintiff,  wai 
BBked  to  "State  whether  or  not  yon  knov 
plalntUTB  graerol  ej^ierlence  In  work  of  that 
kind,  after  be  came  to  defendanf s  rodmlll  to 
work?"  Plaintiff's  experience  aa  well  as  de- 
fendant's knowledge  of  bis  Inexperloice,  waa 
matter  well  within  the  Issues  of  the  case. 
The  answer  tbe  witness  gave,  against  Uie 
objection  of  defendant,  was,  "After  he  came 
there  to  work  be  looked  to  he  a  green  man 
to  me."  The  answer  waa  not  responsive  to 
the  question,  and  Ibe  defendant  moved  to 
ecdude  it  on  the  grounds  that  it  was  inele* 
Tan^  Immaterial,  Illegal  and  Incompetent 
evidence,  which  objections  the  comrt  ova- 
mled.  The  answer,  besides  being  Irrespon- 
alve  to  the  qoestloD,  was  a  mere  ezsresalon 
of  opinion  of  the  witness,  as-  to  how  tbe  de- 
tendaut  looked,  which  might  have  been  true, 
bat  be  did  not  state  the  fact  called  for, 
whether  he  knew  tiie  plaintiff's  experioice 
or  in^perience  in  the  matter  Inquired  abont. 
He  may  hare  looked  green,  and  yet  have  had 
experience.  The  answer  waa  improper  as 
evidence  tending  to  show  the  experience  of 
the  plaintlfl,  or  his  want  of  it  and  we  can- 
not say  that  it  was  error  wltbont  injury. 

The  same  thing  may  be  said  of  the  ques- 
tions proponnded  to  plalntUTa  wltnesa,  Han- 
cock,  made  the  basis  of  aaslgnment  of  error 
12. 

6.  Frank  Wrenn,  a  brother  of  plaintiff,  in 
his  examination  stated,  that  be  met  Ousldy, 
the  defendants  snpolntendent,  at  hia  place 
of  buslneBB  in  Enalay,  and  requested  him  to 
give  his  broth«,  the  plaintiff,  a  Job;  that 
Gtassldy  replied,  he  thought  be  could  put  him 
to  woxfe,  and  about  10  daya  afterwards,  he 
was  put  to  work.  -witness  was  asked, 
If,  at  the  time,  there  was  anything  said 
about  plaintUTs  eq;)erleiice.  fatness  testi- 
fied be  told  Oassldy  that  his  brother  was  in- 
experienced, as  far  aa  pubUe  wtaica  were 
concerned,  and  if  he  bad  anytliing,  to  put 
him  at  it  until  he  could  get  something  bet^ 
ter.  Tbe  objection  to  tbe  question  was,  that 
it  was  irrelevant  and  immaterial.  The  ques- 
tion was  not  subject  to  tbe  objection  made. 
It  was  competent  te  abow  that  the  plalntUt 
was  inexperlraiced,  and  tbat  defendant's  aa- 
periuteudent  knew  tt 

AsBlgnments  of  error  14, 16  and  20  are  not 
Insisted  on,  further  tiian  to  say  they  called 
for  Immaterial  evidence.  ThlB  waa  no  more 
than  a  restetement  of  tbe  objection,  and  it  Is 
no  a^ment  to  support  &e  asdgnmente. 
Moreover,  tbe  questlotts  in  eadi  instance 
were  not  answered. 

6.  Leonard  testified  for  defendant  that  be 
began  work  tn  a  machine  shop  when  be  waa 
12  years  old,  and  tbat  drill-press  woik  was 
simple,  and  generally  done  by  boys.  He  wss 
asked,  how  old  he  was  when  he  tfrst  operated 
a  drill  press.  Objection  to  this  question  was 
properly  sustained,  tor  it  had  no  bearing  up- 


on ttie  intelligence  of  plidntlff  when  put  to 
work  on  soch  a  machine,  and  whether  he 
was  capable  of  operating  It,  especially  If  It 
was  attended  with  danger  and  be  was  nnin- 
stmcted,  as  the  evidence  tends  to  show  was 
the  case.  What  one  person  could  do  safely 
in  operating  such  a  machine,  is  not  a  proi>er 
criteritm  of  what  another  oonld  safely  do. 
The  different  degrees-  of  capacity  and  apti- 
tude in  the  one  boy  might  be  very  different 
from  that  oi  another  person.  For  similar 
reasona,  what  was  pnqiKiBed  to  be  proTcd, 
in  the  same  Ihie,  about  the  son  of  a  Mr. 
Keenan,  was  properly  held  to  be  incompetent 
evidence 

Objections  to  qneations  uked  thla  wltnesa 
tbe  baaia  of  asslgnmmtB  17  and  18  are  widi- 
out  merit,  alnoe  the  reowd  ahom,  that  the 
xOaintiff  afterwarda  wttfadrew  Ua  objections 
to  the  questions  and  they  were  anawered  by 
the  witness. 

7.  Ciharges  "a"  and  *V  given  for  13ie 
plaintiff,  are  objected  to  on  the  ground  that 
they  are  abstract  and  mlsleadiiv.  If  that 
were  their  only  vice,  we  would  not  reverse 
for  such  a  reasui.  But  tbe  charges  were 
not  subject  to  such  objection,  aa  there  waa 
evidence  on  which  they  woe  based,  and  tliey 
each  anert  cwiect  prindplea  of  law.  Tb» 
eviduce  tended  to  Aow  that  fbe  plaintiff 
had  been  oni^oyed  on  a  farm,  and  knew 
litUa  or  nothing  of  machinery,  how  to  <ver- 
ate  it  and  the  hazards  attending  tt  while  be- 
ing operated;  that  he  waa  a  little  over  21 
years  old  and  waa  a  man  ot  Tery  oonunon 
education,  and,  moreover,  that  he  bad  not 
been  warned  of  fbe  dangers  in  handling  It  by 
his  «nployer.  As  to  tiie  latter  fact  the  evi- 
dence tor  the  platottff  and  the  defendant 
was  In  contradiction,  and  there  was  some 
evidence  for  defendant  t«*^<"g  to  show  tbat 
whatever  dangwa  there  were,  ware  obriona. 
It  was  proper,  as  seems  to  have  been  don^ 
to  leave  the  determination  of  such  issues  to 
the  Jury.  "It  ia  presumed  the  master,  or 
the  person  placed  la  charge  of  a  haiardona 
business  or  a  dc^partment  thereof,  ia  familiar 
with  the  dangers,  latent  or  patent  ordinarily 
accompanying  the  business  be  had  In 
charge."  "He  should  Inform  him  [tbe  em- 
ploye] of  the  partlenlar  perils  and  dangera 
of  the  service."  Bailey,  Mast  ZJab.  109: 
Boblnson  M.  Oo.  t.  Tolbert  supra;  ^lland 
T.  Ballroad  Oo.,  91  Ala.  444,  8  South.  624,  12 
Ii.'B.  A.  232:  Railroad  Oo.  r.  Boland,  98  Ala. 
682, 11  South.  667, 

Again,  Ur.  BaUey  says,  **If  there  are  dan- 
gers wbldi  are  obvious,  yet  not  so  much  so- 
that  they  can  be  aeen  at  a  glance  or  appre- 
ciated, m  la]  the  duty  of  the  master,  If  they 
are  not  imderstood  by  the  servant  or  not 
likely  to  be  known  by  blm,  to  make  them 
known  to  the  servant  •  •  •  And  If 
there  are  any  dangers,  ^tter  latent  or  pat- 
ent of  whicb  the  master  has  kbowledge,  ei- 
ther'actual  or  presumed,  whldt  tbe  employfi,. 
either  from  his  youth,  Inexperience,  want  of 
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•UQ.  «r  oflwr  camea,  dow  not  or  Is  pre- 
sumed not  to  understand  or  comprehend,  they 
mnst'be  made  knowD  to  lilm  bj  the  maiter; 
and  tbia  duty  of  the  meBter  Is  the  same  as 
to  tbe  machinery  or  appliances  need  or  to  be 
need  by  blm.  •  •  •  tUs  obligation  la 
not  dlsctaaised  bj  InfOEmlns  the  Borant  genr' 
erally  that  the  eerrlce  In  which  he  is  en- 
gaged la  dangeroiu;  and  mora  eapeclally  Is 
this  BO  when  tbe  serrant  is  a  person,  who. 
neither  by  cspatence  nor  by  edncatton,  has 
or  would  be  likely  to  have  any  knowledge 
of  the  perils  of  the  business,  either  latent  or 
patent  In  Bvch  case  the  oerrant  should  be 
Informed,  not  only  that  the  serrice  la  dan- 
gerous, but  (tf  the  perUa  of  a  paitioular 
iriace,  and  the  paxtteular  or  peculiar  dangers 
that  attend  the  seryic^  if  any."  Bailey's 
M.  Uab.  m.  112.  "When  tiMze  la  any  doubt 
as  to  whether  the  employA  ought  to  have 
been  acquainted  with  the  risk,  and  the  mas- 
ter was  or  waa  not  chargeable  with  his  want 
ot  knowledge,  the  detmnlnatloa  of  the  que»> 
tloD  IB  ordhurlly  for  the  Jw?-"  Id.  117,  958; 
Worthlngton  t.  Gofortb.  m  Ala.  6B«.  660, 
26  South.  581. 

Oharge  "o"  1b  In  »act  omfonnt^  to  what 
we  haTo  heretofore  said  on  the  subject  So. 
B.  CO.  T.  Guyton.  m  Ala.  241,  25  South.  84. 

Oharge  6  roQuested  by  defendant  was 
pnqouiy  refused.  It  misplaced  the  burden 
oC  prooC  Moon  t.  Hehieke,  11&  Aia.  927,  24 
South.  874.  Bforeover,  it  was  confused  and 
well  olculated  to  mislead  the  jury. 

The  facts  hypotbastaed  In  charge  10  for 
defendant  do  not,  trader  the  facts  of  the  case, 
aa  ji  matter  of  law,  place  upim  the  platntifE, 
In  attunptlng  to  do  the  work  himself  with 
three  oQun,  an  aBsmnptl<m  by  him  of  all 
risk  of  injury.  Wbetbo-  be  had  sufflclent  ex- 
perlenoe  and  knowledge  of  tbe  work  and  the 
dangers  coimected  with  it,  as  to  understand 
tt,  and  whethw  su^  dangers  were  so  (AtI- 
«UB  as  that  one  of  his  experience  and  Intelli- 
gence could  readily  comprehend  ^em,  wore, 
under  the  atate  of  the  evidence^  propor  for 
the  detwmlnatlon  of  the  Jury.  Authorities 
siq^ra.  But  tbe  charge  mlsplacea  tiiie  bur- 
den itf  proof.  The  plaintiff  was  not  bound 
to  aver  or  prove  that  he  did  not  assume  the 
risk.  It  would  be  for  the  d^endant  to  show, 
that  he  acted  in  such  manner  and  under  such 
oot^tlouB  aa  to  show  that  he  did  assume  it 
An  employ^  in  such  cas^  may  be  guilty  of 
contributory  negligence,  but  he  does  not  as- 
sume the  risk  Inddoit  to  the  negllj^nce  of 
"any  person  in  the  serrice  or  employment 
of  the  master  or  employer  who  has  any  en> 
perintendmce  Intmsted  to  him  whilst  In  tbe 
exwdse  of  such  siqwintendeuce."  Code 
iSee,  S  1749,  subd.  3;  Woodward  I.  Oo.  v. 
Andiewa.  114  Ala.  243,  257,  21  South.  440. 

It  la  unnecessary  to  say  more^  than  that 
the  .other  chaivcB  for  diSCendant  were  prop- 
erly r^use^ 

-  For  the  error  indicated,  the  Judgment  ia 
rerosed  and  the  cause  rananded. 

-  Beveraed  and  remanded. 


(Ut  jjs.  an 

TULLIDNWIDIIB  t.  BOWAN  et  aL* 

(Bapreme  Court  of  Alabama.  Peb.  28,  1008.) 

VBNDOR  AND  PURCHASBIU-LAND  OONTRAOTS 
— C0N8TBUCTI0N  —  OPTIONS  —  MUTUAUTY  — 
EXKCCTION-CONDmONS— TIME  OF  ESSENCE. 

jU  Ou  June  16,  1900,  plaintiff,  in  coneidera- 
Hon  ot  f500,  acquired  an  eptiou  to  purchase 
cwtain  real  estate  of  defendants  within  60  days 

for  $19,500;  and  on  Jalj  17th  following  an- 
other contract  was  made,  referring  to  the 
first  by  which  defendants  acknowledged  re- 
oelriDg  |7,500  "on  account  of  porcbasfl  price 
namea'  iu  the  previooa  option,  makinit  in  all 
the  sum  of  $8,000  paid  on  account  of  the  pur- 
chase money,  and  in  consideration  of  sacb  pay- 
ment"  defendants  agreed  to  extend  the  time 
for  the  payment  of  ue  balance  for  12  months 
from  date,  with  Interest  at  6  per  cent,  and- 
agrced  that,  on  payment  of  such  balance  at  any 
time,  defendants  would  execute  title  according 
to  the  terms  of  the  option.  Held,  that  the  sec- 
ond contract  was  not  a  mere  option,  but  was 
a  contract  for  the  sale  of  the  land. 

2.  Such  contract,  having  been  executed  by  tbe 
rendor  and  accepted  by  the  vendee,  was  mar 
tual  and  binding  on  both  parties. 

3.  Where  a  contract  for  the  sale  of  land  was 
signed  by  the  vendor  and  waa  accepted  and 
acted  upon  by  the  vendee,  it  was  immaterial 
that  it  was  not  signed  by  the  latter. 

4.  Where  a  snbstaatlal  part  of  the  eoni^- 
eration  of  a  contract  for  the  sale  of  land  bad 
been  paid,  tbe  covenants  and  undertalclngs 
thereof  were  independent,  and  not  conditions 
precedent. 

5.  ^liere  a  contract  for  the  sale  of  land  re- 
cited a  payment  of  a  material  portion  of  the  pur- 
chase price  and  declared  that  on  payment  of 
tbe  balance  at  any  time  within  a  year,  with  6 
pes  cent,  interest  thereon,  defendant  agreed  to 
convey  the  land  to  plaintiff,  time  was  not  of  the 
essence  of  the  contract 

Appeal  from  City  Court  of  Annlston;  Thos. 
W.  Cfdeman,  Jr.,  Judge. 

Action  by  A.  U  Fnllenwlder  against  John 
F.  Bowan  and  otbera  toe  breach  of  contract 
for  the  sale  of  land.  From  a  Judgment  In 
favor  of  defftndanta,  plaintiff  aj^ieala.  Be- 
Tersed. 

The  complaint  orlgloally  filed  contained 
four  counts.  The  demurrers  to  the  first,  sec- 
ond, and  fourth  counts  were  OTermled,  and 
therefore,  -for  the  purpose  of  this  appeal,  it 
Is  unnecessary  to  set  out  these  counts  at 
length.  The  third  cotmt  as  originally  filed 
was  in  words  and  figures  as  follows:  "Third 
Oonnt  nalntlfr  claims  of  the  defendants 
the  farther  sum  of  thirty  thousand  dollars, 
for  that  heretofore,  to  wit,  on  the  15th  day 
of  Jtme,  1900,  at  JacksonTllle,  in  said  county 
and  atate,  the  defendants  made  and  entered 
luto  a  written  contract  with  plaintiff.  In 
words  and  figures  as  follows,  to  wit:  'State 
of  Alabama,  Calhoun  Oonnty.  Know  all  men 
by  tbese  presents  that  we,  W.  H.  Dean,  Wal- 
ter Dean,  George  H.  Rowan  and  John  F. 
Rowan,  for  and  in  consideration  of  the  sum 
of  five  hundred  dollars  to  us  In  hand  paid 
by  A.  L.  Fnllenwlder,  tbe  receipt  whereof 
we  do  hereby  acknowledge,  we  do  hereby 
promise  and  sgree  to  sell  and  eonrey  to  the 
said  A.  Ia  Fnllenwlder,  his  heirs, -execators, 
administrators,  or  to  any  person  to  whom  he 

•Behssrlag.tfeBMJnly^lMtt.  (^^^rvl/> 
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may  transfer  or  AtOga  tbSa  Ingtmment  at 
any  time  within  sixty  (80)  days  from  the 
date  hereof,  upon  the  farther  payment  by 
talm,  tala  heirs  or  asslgiia,  to  ns  of  nineteen 
thousand  five  hundred  dollars  cash,  the  fol- 
lowing property,  tIs.:  [Here  follows  de- 
scription of  property  J  It  Is  expressly  under> 
stood  between  the  parties  to  this  Inatmment, 
th^  heirs  and  assigns,  that  the  option  here- 
by conreyed  to  the  said  A.  L.  Fullenwlder 
to  purchase  the  above  partially  described 
property  at  the  price  herein  derignated,  shall 
not  extend  beyond  the  time  herein  named, 
and  If  tiie  said  A.  L.  Fnllenwider,  his  heirs 
or  assigns,  shell  tender  to  ns  the  said  sum 
of  nineteen  thousand  five  hundred  dollars^ 
cash,  at  any  time  within  sixty  (60)  days 
from  the  date  hereof,  we  promiae,  agree  and 
bind  onrselreB  to  sell  and  convey  to  him  or  to 
his  assigns,  or  heirs  the  above  partially  de- 
scribed property,  by  deed,  with  covenants  of 
warranty  against  onrselvoi  and  our  heirs. 
And  If  the  said  A.  tu  Fullenwlder,  his  heirs 
(w  assigns,  shall  not  tender  or  offer  to  pay 
the  said  sum  of  nineteen  thousand  five  hun- 
dred dollars  cash,  by  the  time  named  In  tbb 
instrument,  then  this  option  contract  shall 
be  null  and  void  an0  of  no  effect' "  (Then 
follow  stIpnIatlonB  as  to  furnishing  abstracts 
In  case  of  purchase  under  option  and  as  to 
lenta,  etc.)  (Signed  by  defendants.)  "And 
plaintiff  avers  that  upon  the  execution  of 
said  contract  be  paid  to  s^  defendants  tiie 
said  sum  of  five  hundred  dollars,  as  pro- 
vided In  said  contract,  and  plaintiff  avers 
that  thereafter,  on,  to  wit,  the  17th  day  <tf 
JQly,  1900,  he  paid  the  said  defendants  the 
further  sum  of  seven  thousand  five  hundred 
dcdlars,  and  said  deffflidants  then  and  there 
In  conddOTatlon  of  said  payment  made  a 
further  and  additional  contract  In  writing 
In  respect  to  said  lands  referred  to  in  said 
contract  first  hereinabove  mentioned  in 
vrorda  and  figures  as  follows,  to  wit:  'Re- 
ceived of  A.  L  Fullenwlder  the  sum  of  f?,- 
600.00  on  account  of  purchase  inlca  named  In 
the  within  option,  making  in  all  tbe  sum  of 
$8,000.00  paid  by  him  on  account  of  the  pur- 
chase money,  and  in  -consideration  of  ttie 
payment  we  do  hereby  agree  to  extend  the 
time  for  the  payment  of  the  balance  of  the 
purchase  money  tos  the  period  of  twelve 
months  from  this  date,  wltb  interest  there- 
on at  six  per  cent  per  annum,  and  do  hereby 
agree  that  the  said  Fullenwlder  may  at  any 
time  pay  the  balance  of  the  purchase  money 
with  Interest  then  due,  and  that  we  will, 
upon  itayment  being  made,  execute  to  him 
tbe  titles  according  to  flie  terms  of  this  op- 
tlcm.  JockaonTiUe,  Alabama.  July  17tb, 
1900.'  '*   (Signed  by  defendants^ 

To  this  original  third  count  of  the  com- 
plaint the  defendant  demurred  upon  several 
grounds,  which  may  be  summarised  as  fol- 
lows: (1)  For  that  it  ai^eara  from  said 
couBt  that  tbe  balance  of  the  purchase 
money  was  to  have  been  paid  wlthto  twelve 
months  from  July  17,  1900,  the  date  of  tbe 


new  and  seccaid  contract,  and  fb»  plaintiff 
did  not  demand  deed  from  defendant  or 
tender  or  otter  to  pay  the  balance  of  fb4  pur- 
chase money  within  said  twelve  months 
from  July  17,  1900.  (2)  For  that  it  appears 
from  said  count  that  plalntlfl  did  not  com- 
ply with  the  contract  of  July  17,  1900^  In 
that  he  did  not  tmder  or  offer  to  pay  tbe 
balance  of  tbe  purchase  money  within  tw^ve 
months  from  that  date,  and  did  not  demand 
a  deed  within  twelve  months  from  said  date. 
(3)  For  that  It  appears  from  said  contract 
of  June  15,  1900,  and  Jufy  17.  1900,  set  oat 
In  said  tiilrd  count,  that  the  time  for  pay- 
ment for  the  purchase  money  vraa  the  es- 
sence of  the  said  contract  for  the  sale  of 
the  lands,  and  that  tbe  balance  of  tbe  pur- 
chase mtmey  was  to  have  been  paid  by  said 
Fullenwlder  within  twelve  months  from 
July  17,  1900;  and  that  phttntiff  never  offered 
to  pay  the  balance  of  the  said  purchase 
mtmey  until  November  21, 1901,  or  more  than 
twelve  months  after  July  17, 1900,  and  never 
tend»«d  the  sold  deed  to  the  defendants  to 
execute  within  the  twelve  months  from  July 
17,  1000.  (4)  For  that  It  does  not  appear 
from  said  count  that  there  was  any  mntoall- 
ty  of  sale  or  contract  ttf  sale  In  the  contract 
sued  on,  or  that  It  was  mutually  binding  on 
plaintiff  and  defendants  to  purchase  and 
sell  at  the  time  it  Is  allied  that  plaintiff 
caused  a  deed  to  be  prepared  and  tendered 
to  defendant  for  their  aecntlon  or  at  any 
ather  time.  ^  For  that  tt  does  not  appear 
that  there  vras  any  written  agreement  made 
by  defendants  to  convey  tbe  property  man 
tloned  th«eln  to  the  plaintiff  which  was  ac- 
cepted by  him,  or  that  plalntlfl  in  any  wise 
ever  bound  blms^  to  pay  to  defendants  any 
sum  of  money  or  anything  else  for  said 
property.  (6)  For  that  ft  appears  from  said 
count  that  pialntlfl  did  not  bind  himself  to 
pay  anything  for  the  property  mentioned 
therein,  and  did  not  bind  himself  to  acc^ 
the  ottefvt  tiie  defendant  to  sell  and  convey 
said  property;  tiiat  the  agre«nent  of  fh» 
15tb  of  June  and  17th  of  July,  1900,  In  saJd 
count  set  forth  wlis  unilateral  merely,  and 
required  plaintiff  to  avail  himself  of  lh» 
hen^t  of  It  by  accepting  and  complying  with 
Its  terms  irtthln  twelve  months  from  the 
17131  of  July,  1900;  the  plalntlfl  did  not  8» 
avail  himself  of  the  benefitt  of  said  optional 
agreement  or  malra  any  ^ort  to  do  so  with- 
in the  time  therein  specified;  that  said  time 
or  times  were  the  essence  of  said  agreements, 
and  that  plalntlfl  has  not  brought  himself 
within  the  Influence  of  their  "saving  gnice." 
(7)  For  that  said  coant  shows  that  ttwrfr 
never  was  any  contract  entered  into  by  these 
defendants  with  this  plaintiff  for  the  sale- 
of  the  lands  menttoned  therein,  that  la  oi- 
forceable  in  law  forum,  <v  that  would  en- 
title eUhOT  party  to  recoTor  damages  In  & 
suit  at  law  tor  a  breach  thmof. 

Theoe  demurrers  were  sustained,  and  thexe* 
upon  the  plaintiff  amended  tiie  third  count 
by  inserting  Immediately  aftaTtbe  ccnilfcct 
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of  .J11I7  17,  1900,  «nd  bef(ne  tbe  words 
plaintiff  avera  tbat  on,  to  wit.  tbe  21st  day 
of  Novemhet,  1900,"  etc,  the  following  arer- 
meuts: 

"And  plalntlfC  alleges  tbat  wltidn  twelre 
montbs  after  tbe  17tb  day  of  July,  1900,  on, 
to  wit,  tbe  18tb  day  of  Jnly,  UOl.  tbe  de- 
fendants consoited  and  agreed  to  extend  tiie 
time  wltbln  whldi  tbe  balance  of  said  pnr^ 
cbase  money  was  to  be  paid  for  tbree  months 
from  and  after  said  17th  day  of  July,  1901, 
and  plaintiff  avers  that  after  tbe  eqdration 
of  said  three  months  from  and  after  said  17th 
day  of  July,  1901,  the  defendants,  with  fuU 
knowledge  tbat  the  balance  of  said  purchase 
money  had  not  been  paid  by  tbe  plaintiff, 
treated  said  contract  as  subsfsting  and  en- 
tered mto  negotiations  with  plaintiff  as  to 
the  form  of  tbe  deed  wblcb  defendants 
should  execute  In  execution  of  said  contract, 
and  afterwards,  on,  to  wit,  tbe  4th  day  of 
January,  1902,  defendants  eiQuessed  a  wlU- 
ingneffl  to  execute  a  conveyance  to  plaintiff 
for  an  undivided  seven-eighths  intermt  In 
and  to  tbe  property  described  In  said  contract 
In  satisfaction  of  said  contract.  It  plaintiff 
would  then  and  there,  on,  to  wit,  tiie  4tb  day 
of  January,  1902,  or  wltbln  a  reasonable  time 
thereafter,  pay  flie  said  defendants  tbe  sum 
of  $12,806,  which  defemdante  claimed  to  be 
the  balance  tiien  due  under  said  contract 
And  plaintiff  further  avers  tbat  said  defend- 
ants  waived  tbe  breach  <it  said  contract  by 
plaintiff,  if  any  such  breach  existed,  In  the 
nonpayment  of  the  balance  of  said  pnrchue 
money  within  the  time  limited  by  said  con- 
tract, or  the  time  to  whlcA  tt  was  extended 
as  afttresald." 

The  plaintiff  also  amended  bis  coiqtlalnt 
by  adding  additional  counto  Nos.  0,  6;  7,  8 
and  9.  Demnrrets  to  the  seventh  and  eighth 
were  overruled,  and  ftnr  that  reason  it  Is 
nxineceaaary  to  set  out  these  cowitB  at  lengQi. 
l%e  fifth,  sixth  and  ninth  counts  were  In 
vrords  and  figures  as  follows: 

"Fifth  Count.  Plaintiff  claims  of  the  de- 
fendants tbe  further  sum  of  930,000,  and  for 
cause  of  actions  refers  to  and  adcqjrts  tbe  lan- 
guage of  fbe  third  coimt  of  tbe  eon^lalnt, 
down  to  and  including  the  contract  of  Jnly 
17.  1900,  as  therein  set  forth,  and  adds  there- 
to tbe  following:  And  plaintiff  further  aven 
that  tiie  detendantt  extended  the  time  with- 
in which  the  balance  of  said  purdiase  numey 
was  to  be  paid  for  three  months  from  and 
after  said  17th  day  of  July,  1901,  and  waived 
the  breach  of  said  contract  by  tbe  non^iy- 
ment  of  said  balance  of  purchase  money 
within  the  time  limited,  If  then  was  such 
breach,  by  treating  said  contract  as  still  sub- 
dstlnft  and  entorlng  into  negotiations  with 
the  plaintiff  In  req;>ect  tbonta 
.  "And  plaintiff  avers  tbat  n,  to  wit,  the 
21st  day  at  Novembw,  1901.  plaintiff  nottfled 
said  defendants  tbat  he  was  ready,  able  and 
willing  to  pay  tiw  balance  due  on  said  pur- 
chase money  upon  the  delivery  of  a  deed  in 
confonnity  to  said  omtract,  and  afterwards, 
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on,  to  wit,  the  28th  day  of  November,  1901, 
and  on,  to  -wit,  tbe  lOth  day  of  December, 
1901,  ^totUt  demanded  of  said  defendants 
that  they  execute  s^  deed,  and  offered 
then  and  there  to  pay  said  defendants  the 
balance  of  said  purchase  money  in  accord- 
ance with  said  contract  on  the  delivery  of 
said  deed;  and  afterwards,  on,  to  wit,  the 
24th  day  of  December,  1001,  platotlff  ten- 
dered to  said  defendante  a  deed  of  convey- 
ance to  said  lands  to  be  executed  by  said 
defoidants,  with  tbe  request  that  they  exe- 
cute and  deliver  the  same  upon  the  payment 
<^  the  balance  due  on  said  contract,  which 
said  balance  plaintiff  then  and  there  offered 
to  pay,  and  said  defendante  accepted  and 
retained  said  deed  tendered  by  plaintiff  as 
aforesaid,  and  neglected  or  refused  to  de- 
liver said  deed,  although  In  doty  bound  -so  to 
do,  to  tbe  damage  of  plaintiff  as  aforesaid, 
wherefore  he  sues." 

"Sixth  Count  Plaintiff  claims  of  the  de- 
fuidante  the  further  sum  of  ¥SO,000  and  for 
cause  of  action  refm  to  and  adopte  tbe  tan- 
guage  of  tiie  third  count  ot  tbe  complatot, 
down  to  eaxA  Including  the  contract  ot  July 
17tb,  190(^  as  therein  set  forth,  and  adds 
thereto  the  following: 

''And  platotlff  avera  tbat  tbe  balance  of 
the  purchase  money  to  be  paid  under  said 
contract  was  to  be  ascertained  and  deter- 
mined tuy  charging  tills  plaintiff  wttta  inter^ 
est  on  said  112.000  and  charging  plaintiff 
wltii  certain  dlabursemente  made  by  tiie  de- 
fendante or  some  of  them  on  account  of  cer- 
tain ropalm  to  said  property  or  otiier  a- 
pendltures  made  by  said  defendante  In  re- 
avect  to  said  property  w  the  cultivation  m 
operation  thereof  by  certain  tenante  or  per- 
sona in  possession  thereof  and  credltld^ 
^alntiff  with  the  rente  rectived  by  the  de- 
fendante for  the  use  and  occiqpatlon  of  said 
lands  durii^r  tlie  continuance  of  said  con- 
tract, and  plaintiff  avos  tbat  the  defendant 
alone  bad  knowledge  ot  tiie  amount  ot  such 
teatjt  and  disbonentents,  and  plaintiff  was  Ig- 
norsnt  of  the  amount  thereof,  or  the  amount 
to  be  paid  by  him  undw  said  contract, 
and  was  never  Informed  by  the  defendante 
of  tbe  balance  dalmed  to  be  due  by  them 
under  Said  contract  until,  to  wit  the  4tb  day 
of  January.  1902."  And  there  then  follows 
the  same  avermente  as  contained  in  last  iiar^ 
agraph  of  the  fifth  count  bi  reference  to 
plaintiff  offering  to  pay  the  balance  and 
tendering  deed,  etc. 

"Ninth  Count  Philntiff  claims  of  defend- 
ante the  further  aum  of  thirty  thousand  dol- 
lars, and  for  cause  of  complaint  refers  to  and 
adopte  the  language  of  the  third  count  at 
tbe  complaint  down  to  and  Including  tbe  con- 
tract of  Jnly  17,  1900,  and  adds  thereto  the 
following: 

"And  plaintiff  arms  that  after  said  con< 
tract  was  executed  as  afwesald,  the  defend- 
ante agreed  to  coUeet  for  and  on  account  of 
tbe  plaintiff,  tbe  r^ite  doe  and  to  become  due 
for  tbe  use  and  occupation  ctf  .saldr&inds.^ii(^ 
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iag  the  contiDoance  of  said  contract  and  to 
render  on  account  thereof  to  tbe  plaintiff,  and 
to  credit  plalntlfiC  therewith,  and  plaintiff 
was- to  pay  defendants  only  the  dtfferenc(>  be- 
tween the  $12,000  with  interest  thereon,  and 
the  rents  thus  collected  by  defendants,  after 
deducting  therefrom  any  and  all  proper  and 
legal  dlBbursements  made  by  defendants  for 
and  on  account  of  plaintiff;  and  plaintiff 
arers  that  after  the  execution  of  salil  con- 
tract, and  during  said  twelve  months,  defend- 
ants collected  a  large  sum  for  and  on  ac* 
cot:nt  of  the  rent  of  said  premises,  which 
said  amount,  thus  collected,  less  any  proper 
disbursement  made  by  defendants,  was  and 
is  a  proper  credit  on  said  balance  of  pur- 
chase money,  and  plaintiff  avers  that  the 
defendants  never  rendered  any  account  to 
plaintiff  of  eucb  collections  and  diaburm- 
menta,  and  plaintiff  was  not  Informed  and 
did  not  know  how  much  be  was  entitled  to 
be  credited  with,  or  what  the  real  balance 
to  be  i»id  to  defendantB  under  said  contract 
was,  and  plaintiff  avers  that  defendants 
never  demanded  of  plaintiff  the  payment  of 
the  balance  due  under  said  contract  and 
never  notified  plaintiff  what  said  balance 
was  until  on,  to  wit,  the  4th  day  of  Janu- 
ary, 1902,  when  defendants  claimed  a  bal- 
ance of  $12,805,  but  rendered  no  account  of 
receipts  and  disbursements."  There  then 
follow  tbe  same  averments  as  contained  Is 
last  paragraph  of  fifth  count  In  reference  to 
plaintiff  offering  to  pay  balance  and  tender- 
ing deed,  etc. 

To  tbe  third  count  as  amended  tbe  de- 
fendant demurred  upon  all  the  grounds  as- 
signed to  the  third  count  as  originally  filed, 
and  also  upon  several  additional  grounds, 
which  may  be  summarized  as  follows:  (1) 
For  that  it  does  not  appear  in  said  count 
that  defendants  were  bound  to  convey  on 
December  24,  1901,  or  January  6,  1902,  the 
times  plaintiff  demanded  a  conveyance.  (2) 
It  dees  not  appear  that  defendants  consented 
and  agreed  in  writing  to  extend  the  time 
within  which  tbe  balance  of  said  purchase 
money  was  to  be  paid  for  three  months  from 
and  after  the  said  17th  day  of  July.  1901, 
or  that  they  ever  signed  any  such  agreement 
fn  writing,  or  that  It  was  ever  signed  by  any 
one  for  them,  duly  and  iRwfuIly  authorized 
thereunto  In  writing.  (3)  It  dops.  not  apiwflr 
how  or  wherein  said  defendants  treated  the 
said  contract  of  July  17.  1900,  as  subsist- 
ing, or  how  they  entered  into  negotiations 
and  what  the  negotiations  were  with  plain- 
tiff as  to  tbe  form  of  the  deed  which  de- 
fendant should  execute  in  execution  of  the 
said  contract.  (4)  It  does  not  apt>ear  from 
said  amended  count  that  plaintiff  offered  to 
pay  the.  balaiKie  of  said  purchase  money  or 
tender  said  deed  for  execution  within  the 
said  three  months  from  the  17th  day  of 
July,  1901,  or  at  any  time  when  defmdantfl 
were  legally  bound  to  execute  the'same.  (6) 
It  does  net  aippear  from  said  connt  that 
plaintiff  Met  availed  Mmaelf.of.  the  allied 


offer  of  January  4,  1902,  or  within  a  r^ison- 
able  time  thereafter  offered  to  pay  the  de- 
fendants tbe  said  sum  of  $12,805  which  de- 
fendants. It  Is  alleged,  claimed  as  the  actual 
balance  due  under  the  contract  (6)  It  does 
not  appear  how  or  wherein  said  defendants 
waived  the  breach  of  said  contract  by  plain- 
tiff, In  the  nonpayment  of  the  balance  oT 
the  purchase  money  within  the  time  limited 
by  tbe  said  contract  or  the  time  to  which  it 
was  extended  as  alleged.  (7)  All  the  facts 
set  out  in  said  count  do  not  show  that  the 
contract  was  not  unilateral,  or  that  time 
was  not  of  tbe  essence,  or  that  plaintiff 
availed  himself  of  the  same  within  the  time 
allowed. 

To  the  fifth  count  the  defendant  demurred 
upon  the  same  grounds  as  were  assigned  to 
the  third  count  as  amended,  and  upon  the 
following  additional  grounds:  (1)  It  docs  not 
appear  that  at  the  time  when  tiie  said  plain- 
tiff first  notified  the  defendants  that  he  was 
ready,  willing  and  able  to  pay  the  balance  of 
said  purchase  money,  viz.,  November  21, 
1001,  that  the  defendants  were  under  any 
legal  obligation  to  convey  at  said  time.  (2) 
It  does  not  appear  that  defendants  were 
under  any  legal  obligation  to  convey  on 
November  21,  1901.  or  November  28,  1901, 
or  the  10th  day  of  December,  1901,  or  Decem- 
ber 24,  1901,  or  that  said  agreement  of  July 
17,  1900,  bad  been  duly  and  legally  extended 
to  the  said  date  or  dates.  (3)  It  does  not  ap- 
pear that  on,  to  wit,  the  24tb  day  of  Decem- 
ber, 1001,  the  time  it  was  allegod  that  the 
dof^dantB  were  to  execute  deed,  rtefendunt-i 
were  under  any  obligation  to  convey  at  "Qiat 
said  date. 

To  the  sixth  connt  tbe  detendant  donnned 
upon  the  same  grounds  tbat  were  Int^iMsed 
to  the  third  count  as  amended,  and  upon  tii* 
following  additional  gronnds;  (1)  It  does  not 
appear  from  said  count  that  plaintiff  ever 
Bought  to  know  or  to  find  out  from  defend- 
ants the  amount  of  said  receipts  and  dis- 
bursements or  the  amount  to  be  paid  by  blm 
under  the  said  contract  prior  to  November 
21,  1901.  (2)  It  Is  not  averred  or  shown  In 
said  count  that  on  the  2l8t  day  of  November. 
1901,  defendants  were  under  any  obligation 
to  convey  the  land  to  plaintiff  upon  his 
tender  ^f  tbe  payment  of  the  balance  of  the 
purchase  money,  or  that  plaintiff  ever  prior 
to  November  21,  1901,  soi^ht  to  know  or  to 
find  out  from  defendants  what  was  the 
actual  balance  due  and  owing  to  defoidanta 
by  plaintiff.  . 

The  contracts  referred  to  In  this  count 
show  upon  their  face  that  the  items  of  in- 
tereat,  rents  and  dlsbursonents  referred  to 
In  the  connt  cnt  no  figure  unless  plaintiff 
availed  himself  of  tbe  option '  contained  in 
th^  contracts  within  the  ttnw  named  in  the 
contracts,  and  It  is  not  sbown  vt  avmed  he 
has  done  so. 

Tfr  the  nintii  count  the  defendants  demur- 
red upon  the  same  grounds  as  were  assigned 
to  the  tiilrd  ooont  ais  ameiided»vid  upon  the 
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followlnr  additional  KromMls:  (1)  It  do« 
not  appear  bow  or  wherein  defendants  ac- 
cepted said  deed  tendered  hj  the  plalntlfl. 
(2)  The  fact  that  defendants  claimed  $12,- 
805  to  be  the  balance  due  on  January  4, 
1902,  would  not  create  a  valid  aale  of  said 
lands,  if  before  that  there  had  been  no  sale 
of  said  lands. 

The  demurrers  to  the  third  ootmt  as 
amended  and  to  the  flfth»  >lxtb  and  nlntiii 
counts  were  sustained. 

lioudon  &  London,  for  appellants.  J.  J. 
Willett  and  Matthews  &  Whiteside,  for  sp- 

pellee. 

HARALSON,  3.  1.  The  real  qnefltlon  In 
this  ease  la  the  proper  conBtructkm  of  the 
two  contracts  between  the  parties,  one  of 
the  ISth  June.  1900,  and  the  otber.  of  Jnly 
17,  1900.  In  whldk  latter  the  former  contract 
la  referred  to. 

TbfO  defendants*  contention  is.  that  the  one 
of  June  lfith»  was  a  mere  option,  and  that 
the  later  one,  of  Jnly  ITth,  was  Id  cflect  a 
mere  extension  of  the  time  for  the  exercise  of 
the  option  In  the  first,  to  12  montha  from  the 
latter  date.  Thebr  counsel  aay  In  brtot: 
"We  oontuid,  howeTer,  that  bj  the  express 
trams  of  that  contract,  the  condtUim  of  pay- 
ment la  a  condition  precedent,  and  time  la 
made  an  essential  part  of  the  contract,  so 
that  tiie  rights  of  defendants' mider  that  e«i- 
tract  were  not  different  from  what  they 
would  have  beoi  noAer  a  strlet  option  cm- 
tract"  It  most  be  admitted,  and  la  not  de- 
nied by  plalntlfl,  that  the  first  contract  M- 
oHding  to  tin  deDnitions  ot  option  ocmtracts, 
contains  all  the  essentials  of  aucb  a  contract 

A  transaetloa  between  two,  may  be,  (1)  a 
sale  of  lands;  ^  an  agreemoit  to  sell  lands, 
or,  (8)  what  la  graerally  called  an  option, 
avouching  tliese,  It  has  been  aald:  "The  first 
is  an  actnal  transfer  of  the  title  fi^m  the 
grantor  to  tike  grantee  by  api»oxfflato  Instm- 
moit  of  conveyance;  tbe  second  Is  a  con< 
tract  to  be  performed  ill  the  fntore.  and  If 
fulfilled,  resnltt  In  a  sale;  it  Is  pr^lmtoary 
to  tlie  sale,  and  to  not  a  sale.  Breadies,  re- 
scissions or  leases  may  occur  by  wbldi  tbe 
contemplated  aale  never  takes  place.  The 
third,  an  <9tio^  originally  Is  ntfther  a  sale 
nor  an  agreement  to  sell.  It  is  simply  a  con- 
tract by  which  the  owner  of  property  agrees 
with  another,  that  be  shall  have  the  right  to 
buy  tlie  property  at  a  fixed  price  wltbln  a 
time  certain.  He  does  not  sdl  his  land;  he 
does  not  then  agree  to  sdl  it;  but  he  does 
then  sell  sometblng,  viz.:  the  r^ht  or  privi- 
lege to  buy  at  tbe  option  or  election  of  tiie 
otber  party.  The  second  party  geto  In  prse- 
senti  not  lands,  or  an  agreonent  that  he  shan. 
have  lands,  but  he  does  get  something  of 
value,  tiiat  is  the  right  to  'call  tor  and  ve- 
eetve  lands  If  he  elects.  Tbe  owner  parte 
with  his  right  to  sell  his  lands  (exc^  to  the 
second  party)*  for  a  Umlted  period.  Tlie  sec- 
ond party  receives  tills  right,  or  rather  fmn 


bis  point  of  view,  be  receives  the  rl^t  to 
elect  to  buy.  •  •  •  A  present  conv^- 
ance  of  land  Is  an  executed  contract  An 
agreement  to  sell  Is  an  executory  contract 
The  sale  of  an  option  Is  an  executed  contract. 
That  is  to  say,  the  lands  are  not  sold.  Tbe 
contract  Is  not  executed  as  to  them,  but  the 
option  Is  as  completely  sold  and  transferred 
to  pre; sent!  as  a  piece  of  personal  property 
InstanUy  delivered  on  the  payment  of  the 
price."  Ide  v.  Lelser,  10  Mont  &,  24  Pac. 
60&.  34  Am.  St  Rep.  IT. 

In  28  Am.  &  Eng.  Bncy.  Lew  (lat  Ed.) 
77,  it  la  said:  "The  right  to  purchase  land 
is  frequently  the  subject  of  contract,  and 
such  right  may  be  styled  an  cation.  It  is 
not  an  estate  in  land  and  an  option  is  not  a 
contract  of  aale.  An  option  must  be  for  a 
limited  time,  and  if  none  is  mentioned,  will 
remain  In  force  for  a  reasonable  time  to  be 
determined  under  all  the  circumstances  of 
the  case  Time  Is  thus  always  at  tbe  es- 
sence of  the  contract" 

By  the  first  contract,  the  plaintiff  had  to 
pay  to  defendante  In  addition  to  the  $600  he 
paid  them  the  option,  "the  sum  of  ntoe- 
teen  thousand  five  hundred  dollars,  cash,  at 
any  time  within  sixty  (60)  days  from  the 
date  hereof ,"— the  16th  June.  1900,— to  which 
case,  they  bound  themselves  to  sell  and  con- 
vey to  him  or  to  hla  assigns,  by  deeds  and 
covenante  of  warranty,  the  lands  thereto  de- 
scribed. On  the  17th  July  following,  within 
the  00  days  prescribed  for  tbe  expression 
of  the  option,  the  contract  of  the  latt^  date 
was  entered  Into,  to  which  the  defendants 
acknowledged  recelvtog  tbe  sum  of  $7,600, 
"on  account  of  purchase  price  named  to  the 
within  option  (the  latter  contract  having 
bem  written  evidently  on  tbe  first],  maktog 
to  an  the  sum  of  $8,000  paid  by  hhm  on  ao* 
count  of  the  purdisse  money,  and  to  con- 
sideration of  this  payment,  we  do  hereby 
agree  to  extend  the  time  for  the  payment  of 
the  balance  ot  the  pnrdiaae  mon^.  Cor  the 
period  of  twelve  montiu  trom  tills  date,  with 
Interest  thereon  at  six  per  cent  per  anniuD, 
and  do  hereby  agree  tiiat  tbe  said  Viillen- 
wider  may  at  any  time  pay  the  balance  of 
the  pmrcbase  money  with  toterest  tium  due, 
and  that  we  will,  upon  payment  being  made, 
execute  to  bim  titles  according  to  the  terms 
of  this  option,"— tbe  one  refmred  to  withto. 
Fairly  toterpreted,  tbls  last  agreement  was  a 
clear  declaration  on  tbe  part  Of  platotlfl  to 
exercise  bis  <9tIon.  On  dotog  this,  he  was 
boond  to  pay  the  $19JS00  to  casta,  to  entitle 
him  to  a  deed  to  the  lands,  unless  tiie  defmd- 
ante  waived  the  payment  to  cash,  to  payment 
on  creffit  This  they  were  prlvll^ed  to  do, 
or  not  as  they  chose.  When  the  platotlfl 
said  to  them  that  he  would  take  tiie  lands  at 
the  st^^ulated  price,  tiiey  agreed  with  btan,  u 
the  contract  showed,— whether  proposed  by 
htm  or  them  does  not  appear,— tiiat  If  he 
would  pay  to  addition  to  the  $000  already 
paid,  $7,600  in  cash,  they  would  credit  him 
tm  tbs  remalntog  fl^OOO,  to  be^ld  toa 
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Tear  from  that  date.  If  be  would  pay  6  per 
cent  Interest  on  the  deferred  payment,  Trhleh 
he  agreed  to  do,  and  upon  Its  payment,  they 
would  execute  to  hfm  titles  to  the  land  ac- 
cording to  the  terms  of  the  option  contract, 
which  had  theretofore  edsted  betweoi  them. 

It  this  contract  had  been  entered  Into, 
making  no  reference  to  the  other,  and  bad 
contained  wlthhi  Itself  a  description  of  the 
property  and  the  chanicta-  of  the  deed  to 
be  executed,  it  would  have  been  purely  a 
transaction  or  agreement  for  the  sale  of 
land,  without  any  element  of  an  option  con- 
tract in  it.  The  reference  to  the  last  to  the 
first  luatmment,  aaved  the  trouble  of  set 
ting  out  much  contained  in  the  first,  with- 
out making  tiie  latter  an  agreement  d^nd- 
ent  on  the  former,  except  for  the  purposes  of 
identification  of  certato  thtogs.  This  refer- 
ence was  evidently  tm  the  purpose  of  Iden- 
tlfytog  the  property  contracted  to  be  sold  and 
the  character  of  the  deed  to  be  executed  up* 
on  the  payment  of  the  purchase  money. 
Without  thlfl,  there  would  have  been  no  ne- 
cessity to  make  any  reference  to  the  last  to 
the  first  agreement  The  repressions  In  the 
latter  contract  such  as,  **pBld  by  him  on  ac- 
count of  the  purchase  money,"  "the  balance 
of  the  purchase  money,"  etc.,  tend  to  Indi- 
cate an  independoit  transaction  or  agree* 
ment  for  the  sale  and  purchase  of  the  land. 
Such  expressions  do  not  very  appropriately 
belong  to  an  option  to  purchase  within  a  giv- 
en period  of  time.  Agato,  the  payment  ol 
S8.000  out  of  the  $20,000,  when  $500  was  the 
price  of  the  option  at  f^st  would  not  Indi- 
cate that  the  parties  desired  that  the  ^e* 
ment  of  option  within  a  limited  period,  should 
enter  toto  this  last  transaction.  Further- 
more, the  stlpulatlcni  to  the  original  agree- 
ment  providing  for  its  termination  and  the 
forfeiture  of  the  amount  paid,  is  entlrdy 
omitted,  and  the  purchaser  was  auttiorized 
to  pay  the  balance  "at  any  tlm^"  which 
means  at  any  time  before,  or  certatoly  after 
the.  expiration  of  12  months.  Still  more,  tiie 
original  made  no  provision  tor  the  payment 
of  Interest  and  the  substituted  contract  pro- 
vides for  the  payment  of  six  per  cent  pa 
annum  on  the  deferred  payment  of  912,000, 
neither  of  which  [ffovlalons  as  to  the  time  of 
payment  and  toterest  reasonably  suggest 
that  the  condition  of  option  to  purchase  to  a 
limited  time  was  preserved.  In  the  original, 
the  amount  paid,  as  compared  to  that  to  be 
paid,  tC  plalntift  exercised  his  option  and  car- 
ried It  out  as  provided,  was,  as  above  shown, 
very  small,  being  only  one-fortieth  of  the  en- 
tire purchase  price,  whereas  to  the  last 
agreement  that  amount  was  tocreased  by 
$7,600,  making  $8,000  paid  In  all,  the  same 
being  witbto  $2,000  of  one-half  of  the  en- 
tire amqunt  to  be  paid.  The  price  of  the 
$500  option  being  almost  nominal.  It  was 
natural  that  defendante  ^uld  make  strict 
provision  as  to  the  time  wlthto  which  it  was 
to  be  expressed  and  performed.  But  while 
i$  was  competent  for  the  parties  to  make  the 


price  of  tiie  option  to  be  presently  made,  as 
large  as  they  cbose,  yet  wbei  so  large  and 
substantial  a  part  of  the  purchase  pilce  was 
paid,  tbe  reason  for  such  strictness  to  the 
payment  of  the  balance  ceamd  to  be  of  any 
great  Importance.  Betaining  the  title  as  se- 
curity for  the  balance,— It  $20,000  was  the 
reasonable  value  of  the  pr^r^,  as  presum- 
ably It  was,— the  land  was  ample  security  for 
tte  payment  and  toterest  tbat  might  aecnw 
thereon. 

2.  The  contract  was  not  unilateral,  as  con- 
tended by  defendants.  It  was  mutual  and 
btodlog  on  both  parties,  having  been  made 
by  the  one  and  accepted  by  the  other.  It 
cannot  be  cont^ided,  that  if  platotUf,  hav- 
ing accepted,  failed  to  perform  It  the  de- 
fendante might  not  have  enforced  Ite  po^ 
tormance.  The  conslderatton  on  each  side 
was  a  promise  expKssed  by  defendante  and 
implied  by  plaintiff.  Although  signed  by  dfr 
fendante  and  not  by  platotifl,  tbat  fact  made 
no  difference.  If  accepted  and  acted  on  by 
blm.  Each  party  to  it  tiieretore,  assumed 
fixed  and  definite  obligations.  3  Am.  &  Eng. 
Sncy.  lAw,  84^  note  4;  Howard  t.  Bailroad, 
81  Ala.  2f».  S  South.  888;  L.  &  N.  B.  Co.  T. 
Pulgham,  81  Ala.  666.  8  South.  803;  A.  O, 
Ex.  Go.  T.  Byan,  104  Ala.  267,  15  South.  807; 
Mouton  V.  U  &  N.  B.  Cb.,  128  Ala.  638,  644. 
28  South.  002. 

•  3.  The  contract  betas  one  for  the  sale  (tf 
land,  and  a  substantial  part  of  tiw  consido- 
atlon  being  paid,  the  covenants  and  under- 
takings to  the  agreement  were  todependent 
and  not  condltfona  precedent  "Where  a 
stipulation  to  the  nature  of  a  eondltlcm  pre- 
ce^nt  has  been  partially  peeformed,  it  ceas- 
es to  be  available  u  a  condition,  and  be- 
comes a  stipulation  by  way  of  agreement  for 
the  breach  of  which  comiiensation  must  be 
soui^t  to  damages."  1  Addlsfm  on  Cfm- 
tracte,  I  233.  Mr.  Parson&  .stetM,  tbat  "the 
validity  of  many  of  these  defenses  [resting 
iqion  the  acte  or  omissions  of  -  tte  platotlff] 
must  depend  upon  ttie  question,  sometimes 
dUScult  whether  the  contracte  are  depend- 
ent or  Indc^ndent  There  are  cases,  and 
especially  some  early  ones,  which  seem  to  be 
severe,  and  more  technical  than  rational; 
but  of  late  the  courts  tocllne  to  decide  these 
questions  as  good  sense  and  common  Jus- 
tice requlrtf';  and  aa  a  rule  for  disttognlsh- 
Ing  th«n,  he  stetes:  "Where  the  agreemente 
go  to  the  whole  of  the  consideration  on  both 
sides,  tbe  promises  are  dependent  and  one 
of  them  is  a  omdltion  precedent  to  tbe  oth- 
er. If  tbe  agreemente  go  to  a  part  only  of 
the  consideration  on  both  sides,  and  a  breach 
may  be  paid  for  In  damages,  the  promises  are 
so  far  todependent"  2  Parsons  oa  Gon- 
tracta,  792  (*677),  646  (*528). 

The  rule  is  thus  declared  to  1  Cbitty,  Pleadr 
Um  <16th  Am.  Ed.)  p.  •333:  ''Where  the 
platotlfCs  covenant  ac  stipulation  constitutes 
only  a  part  of  tbe  consideration  of  the  de- 
fendant's coDtrsjzt  And.  tbei  def^idant  has 
actually  received  a .  pattl&l .  bowflt  and  a 
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breach  <»i  the  part  of  tbe  plaintiff  mlgbt  be 
compensated  In  damages,  an  action  may  be 
supported  against  tbe  defendant  without 
averring  performance  bj  tbe  plaintlfT;  th&t 
where  a  party  has  received  a  part  of  the 
consideration  for  bis  agreement  It  would  be 
unjust  that  because  he  had  not  bad  tbe 
whole,  he  should  enjoy  that  part  without  pay- 
ing or  doing  anythli^  for  It,  and  therefore 
the  law  obliges  bim  to  perform  the  agreement 
on  blB  part,  and  leaves  blm  to  his  remedy 
to  recover  any  damages  he  may  have  sus- 
tained In  not  having  received  the  whole  con- 
slderatlon." 

In  Stavers  v.  Curling,  3  Blng.  (N.  C.)  367, 
TIndal,  C.  J.,  said:  "The  rale  has  been  es- 
tabllsbed  by  a  long  series  of  decisions  In 
modem  times,  that  tbe  question  whether 
covenants  are  to  be  held  dependent  or  inde- 
pendent of  each  other.  Is  to  be  determined 
by  the  Intention  and  meaning  of  the  parties 
as  It  appears  on  tbe  instrument,  and  by  tbe 
application  of  common  sense  to  each  par- 
ticular case;  to  which  Inteption,  when  once 
discovered,  all  technical  forms  of  expression 
mist  give  way.  And  one  of  the  means  of 
discovering  such  Intention,  has  been  laid 
down  with  great  accuracy  by  Lord  Ellenbor- 
ough,  in  the  case  of  Blehle  v.  Atkinson,  10 
East,  290,  to  be  this:  That  where  mutual 
covenants  go  to  the  whole  of  tbe  considera- 
tion on  both  sides,  tbey  are  mutual  condi- 
tions, the  one  precedent  to  the  oth^;  but 
where  the  covenants  go  only  to  a  part,  there 
a  remedy  lies  on  the  covenant  to  recover 
damages  for  the  breach  of  It,  but  It  Is  not  a 
condition  precedent.*  *' 

In  Mill  Dam  Foundery  v.  Hovey,  21  Pick. 
438,  It  was  said  by  Shaw,  C.  J.,  that  In  or- 
der to  construe  a  stipulation  on  one  side 
to  be  a  condition  precedent  to  an  obligation 
to  perform  on  tbe  other,  It  must  in  general 
appear,  "<1)  that  the  undertaking  oa  one  side 
la  in  terms  a  condition  to  the  stipulation  on 
the  other;  (2)  It  must  result  from  tbe  na- 
ture of  the  acts  to  be  done  and  tbe  order  In 
which  they  must  proceed  and  follow  each 
other  In  tbe  progress  of  performance;  (3)  tbe 
nonperformance  on  one  side  must  go  to  tbe 
entire  substance  of  the  contract,  to  tbe  whole 
consideration,  so  that  It  may  be  safely  In- 
ferred as  the  intent  and  Just  construction  of 
the  contract  that  if  tbe  act  to  be  performed 
on  the  one  side  is  not  done  there  is  no  e<Mi- 
Bideratlon  for  the  stipulations  on  the  other 
side.  And,  therefore,  though  there  be  a 
breach  of  an  express  or  Implied  covenant  on 
one  side,  attended  with  some  loss  and  dam- 
age to  the  other,  yet  if  it  does  not  go  to 
tbe  whole  consideration,  and  tbe  loss  can  be 
compensated  in  damages,  the  stipulation  must 
be  construed  to  be  independent  for  the 
breach  of  which  tbe  party  sustaining  such 
loss  has  a  remedy  by  action,  but  it  is  not  a 
condition  precedent,  upon  the  nonperform- 
ance of  which  the  other  party  is  absolved 
from  the  performance  of  tbe  stipulations  on 
■  bis  part"  ; 


These  principles  have  been  recognized  by 
this  court  In  a  number  of  decisions.  Weaver 
V.  Childress,  3  Stew.  361;  Jones  v.  Sommer- 
ville,  1  Port  457;  Hays  v.  Hall,  4  Port  874, 
30  Am.  Dec.  530. 

4.  It  Is  said  that  time  was  of  the  essence 
of  this  contract  but  this  could  not  be  the 
case,  since  It  was  not  so  expressly  stipulated 
by  the  parties,  nor  does  It  follow  from  the 
circumstances  of  tbe  case.  McFaddln  t.  Hen- 
derson, 128  Ala.  221,  20  South.  640. 

5.  The  facts  stated  In  a  number  of  the 
counts,  weri  intended,  and  pertinent  to  that 
end,  to  show,  even  conceding,— which  was  not 
done,— that  the  last  was  an  option  contract, 
that  defendants  had  waived  the  forfeiture 
therein,  and  were  estopped  from  setting  It 
up.  Lowery  v.  Peterson,  75  Ala.  109,  113; 
WIngo  V.  Hardy,  94  Ala.  191,  10  South.  659; 
G.  H.  Ins.  Co,  V.  Allen,  128  Ala.  451.  30 
South.  537.  In  tbe  first  case  cited,— Lowery 
V.  Peterson,  75  Ala.  113,— It  was  said:  "Tbe 
condition  in  the  contract  or  agreement  of  the 
parties,  that  In  the  event  tbe  vendee  failed 
to  pay  the  purchase  money,  as  It  became 
due  and  payable,  the  contract  should  be  for- 
feited, and  the  purchaser  bound  to  pay  rent, 
was  reserved  for  the  benefit  of  tbe  vendor, 
and,  at  discretion,  he  could  dispense  with  or 
waive  It.  And  It  was  dispensed  with  or  waiv- 
ed by  an  act  on  his  part,  clearly  evincing  an 
Intention  to  treat  the  contract  as  a  valid  sab- 
slsting  contract  of  purchase." 

The  demurrers  to  tbe  complaint  should 
have  been  overruled. 
Beversed  and  remanded. 


OSe  Ala.  »S) 

BIRMINGHAM  TRACTION  GO.  T.  BB- 
VILLE* 

(Supreme  Court  of  Alabama.  Feb.  28,  190S.) 

MASTER  AND  SERVANT— IN  JURIES  TO  SERV- 
ANT —  STREET  RAILROADS  —  DEFECTIVE 
TRACK— SWITCHES— LOOSE  TONQUE— PLEAD- 
IN  O— EVIDENCE— NOTICE  OP  DEFECT— QUES- 
TION FOR  JURY. 

1.  Where,  In  an  action  for  injuries  to  a  street 
railway  conductor  by  the  derailment  of  a  car 
at  a  switch,  the  complaint  charged  that  the 
want  of  a  spring  at  the  switch,  or  other  ap- 
pliance to  hold  the  switch  rail  in  position,  was 
a  defect  in  defendant's  ways,  and  that  sucli 
defect  had  not  been  remedied  by  reason  of  the 
negligence  of  defendant,  and  that  such  defect 
was  tbe  cause  of  plaintiff's  injury,  the  com- 
plaint presented  an  issue  of  fact  as  to  whether 
the  want  of  such  appliance  coDstituted  a  defect 
in  the  track  or  switch,  and  was  therefore  not 
demurrable. 

2.  In  an  action  for  injuries  to  a  street  rail- 
way condnctor  by  reason  of  an  alleged  defect- 
ire  switch,  a  plea  alleging  that  the  line  was 
constructed  under  a  contract  with  the  city, 
under  supervision  of  the  city  engineer,  and  that 
the  switch  was  approved  by  such  city  engineer, 
and  was  first-class  in  every  respect  was  demur- 
rable, since,  if  the  switch  was  defective,  its  ap- 

firovai  by  the  city  engineer  was  no  defense,  and, 
f  it  was  not  defective,  the  matter  covered  by 
the  vi^  was  included  in  the  genual  isane. 

3.  Where  plaintiff  alleged  that  he,  was  In- 
jured by  dei^iulment  of  a  street  csr,  Mtnsed  by 
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the  fact  that  the  track  at  the  point  ot  derail- 
ment was  oat  of  gauge,  evidence  that  defwd^ 
ant'i  employe  Intrusted  with  eeeing  tliat  the 
track  was  In  proper  condition  was  notified  that 
Qie  track  was  oat  of  gause,  and  his  reeponse 
thereto,  diowing  that  he  understood  the  ex- 
istence of  the  fact  atated,  was  admladble. 

4.  In  an  action  for  InJorieH  to  a  street  car 
eondnctor,  caused  by  derailment  at  a  switch, 
evidence  that,  by  reason  of  defendant's  failare 
to  hare  the  switch  tongue  fitted  with  a  spring, 
it  would  become  loose,  and  on  nnmerous  occa- 
sions the  jarring  from  the  front  trucks  of  a 
car  would  tnra  the  switch  so  that  the  rear 
trucks  wonld  leave  the  main  track,  which  oc- 
curred on  the  occasion  in  question,  presented  a 
qaeation  for  the  jury,  as  to  whether  the  switch 
as  constructed  was  not  defective,  and,  if  so, 
whether  such  defect  was  the  proximate  cause 
of  plaintiff's  injuries. 

d!  Where,  hi  an  action  for  injories  to  a  street 
car  conductor  by  derailment  of  his  car,  there 
waa  evidence  that  the  track  at  the  point  of 
derailment  was  oat  of  gauge,  and  that  such 
defect  was  the  proximate  canse  of  the  Injorj, 
as  alleged,  defendant  was  not  entitled  to  an* 
affirmatiTe  charge  on  snch  Issne. 

Appeal  from  Circuit  Court.  Jefferatm 
County;  A.  A.  Coleman,  Judge. 

Action  by  J.  H.  Eerille  against  the  Blr> 
mingbam  Tractloo  Company,  rrom  a  jxidg- 
ment  In  favor  ot  plalntlft,  defendant  appeala. 
Affirmed. 

The  complaint  contalnB  six  connta,  bnt  the 
plaintiir  withdrew  all  of  them  except  the 
first,  third,  and  sixth,  and  the  general  af- 
flrmatlTe  charge  was  given  tor  the  defendant 
aa  to  the  third  count;  leaving  only  the  first 
and  sixth  counts. 

The  first  count  avers  the  operation  of  a 
street  railroad  by  the  defendant,  and  the 
employment  of  plaintlCF  as  a  conductor  on 
one  of  its  electric  cars,  and  avers  that  aald 
car,  while  passing  a  switch  on  Eighth  ave- 
nue, waa  derailed,  and  the  plaintiff  was  In- 
jured; and  thm  said  count  continues  as  fol- 
lows: "Plaintiff  avers  that  said  Injuries 
were  caused  by  the  negligence  of  the  defend- 
ant, in  this:  that  a  part  of  Its  ways  or  works 
used  by  the  defendant  in  Its  business  of  oper- 
ating said  street  car  line  were  defective,  in 
tills:  that  there  was  no  spring  at  said  switch, 
or  other  proper  appliance  by  which  the  point 
of  the  switch  rail  waa  kept  in  its  proper  po- 
sition, so  aa  to  allow  Its  care  to  pass  with- 
out becoming  derailed.  And  plaintiff  avers 
that  the  above-named  defective  condition 
arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  de- 
fendant, or  of  some  person  In  its  employ- 
ment, and  intrusted  by  It  with  the  duty  of 
seeing  that  a  spring  or  other  proper  appli- 
ance waa  used  In  connection  with  said 
switcli,  so  as  to  hold  the  switch  point  in 
its  proper  position.  Wherefore  plaintiff  sues 
and  claims  damages  as  aforesaid."  The 
sixth  count  adopts  the  preliminary  averments 
of  the  1st  count,  and  then  .continues  as  fol- 
lows: "Plaintiff  avers  that  hla  eald  Injuries 
were  proximately  caused  by  the  negligence 
of  the  defendant.  In  this:  that  a  part  of  Its 
ways  were  defective,  namely,  Its  track  at  or 
near  the  point  where  said  car  became  derail- 


ed; that  the  defect  eonalated  in  this:  that 
said  track  was  not  in  proper  gauge;  and 
plaintiff  avers  that  the  defective  condition 
above  mentioned  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to,  the 
negligence  of  the  defendant,  or  of  some  per- 
son In  Its  employment,  intrusted  by  it  with 
the  duty  of  seeing  that  said  track  waa  In 
proper  condition." 

The  defendant  demurred  to  1st  count  up- 
on the  following  grounds:  "(1)  The  negli- 
gence alleged  la  averred  in  the  alternative, 
in  that  It  Is  charged  that  the  ways  were  de- 
fective because  there  waa  no  spring  at  aald 
switch,  or  other  proper  appliance  by  which 
the  point  of  the  switch  rail  was  kept  in  its 
proper  position,  so  as  to  let  cars  pass  with- 
out becoming  derailed,  and  it  la  not  shown, 
and  the  court  does  not  take  Judicial  knowl- 
edge, that  the  failure  to  have  a  spring  at 
said  switch  would  constitute  negligence,  and 
the  count  does  not  show  in  what  other  re- 
spect the  switch  was  defective.  (2)  It  Is  not 
alleged  what  wo,nld  be  a  proper  appliance 
to  keep  the  switch  in  proper  condition.  ^> 
The  count  does  not  allege  that  the  switch 
was  connected  with  or  used  In  the  business 
of  the  defendant."  This  demturer  was  over- 
ruled. The  defendant  pleaded  the  general 
issue  and  several  special  pleas,  among  which 
was  the  seventh  plea,  whldi  waa  in  words 
and  figures  as  follows:  "(7)  Comes  the  de- 
fendant, by  its  attorney,  and,  for  answer  to 
the  first  count  of  the  complaint,  says  tiiat  It 
Is  operating  its  street  railroad  under  and  In 
pmrsuance  of  a  contract  entered  Into  with 
the  mayor  and  aldermen  of  Birmingham  pur- 
suant to  a  resolution  adopted  on  the  6tb  day 
of  July,  1898;  tliat  In  and  by  said  contract 
it  is  stipulated  and  l;>roTided  aa  follows: 
'Fiftli,  All  construction  or  work  don^  and 
material  and  appliances  used  on  any  of  said 
lines  by  said  company,  ahall  be  done  under 
the  supervision  and  subject  to  the  aj^roval 
and  control  of  the  city  engineer,  and  all  care, 
tracks,  poles  and  equipments  of  said  com- 
pany shall  be  first-class  In  every  respect,  and 
so  maintained.'  And  defendant  avers  that 
said  switch  waa  approved  by  the  city  engi- 
neer, and  said  work  was  done  under  the  su- 
pervialon  and  with  the  approval  of  said  dty 
engineer;  and  defendant  avers  that,  after 
said  switch  was  put  in  and  said  work  done, 
that  the  same  waa  inspected  and  approved 
by  the  city  engineer  of  Birmingham,  and 
was  first-class  In  every  respect,  and  waa  so 
maintained  until  the  alleged  Injury." 

To  the  seventh  plea  the  plaintiff  demurred 
upon  the  following  grounds:  "(1)  Because 
said  plea  does  not  aver  that  the  defendant's 
lines  at  tbe  point  of  the  switch  named  In 
the  complaint  were  in  first-class  condition  in 
every  respect,  as  required  by  the  ordinance. 
(2)  Because  it  Is  not  avored  in  said  seventh 
plea  that  the  city  engineer  is  Infallible,  and 
that  his  approval  made  the  defendant's  line 
and  equipments  in  firat-clasa  condition.  (3) 
Because  tbe  said  plea  doea  not  atw  when 
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tile  Htj  engineer  approved  the  defendant's 
lines  and  eqnlpmentB,  and  that  tbe  lines  and 
equipments  were  In  flrst'Class  condition  at 
tbe  time  of  plalntifTB  Injuries."  Tbls  demur- 
rer to  plea  No.  7  was  sustained. 

On  the  trial  of  the  case  the  plaintiff  Intro- 
dnced  erldence  tending  to  show  that  in  Octo- 
ber, 1898,  he  was  In  the  defendant's  employ- 
tnent  as  a  conductor,  bis  run  extending  over 
Eighth  arenae,  in  Birmingham,  Ala.,  and 
covering  the  point  where  plaintiff  was  in- 
jured; that  on  the  23d  o<  October,  1898, 
while  In  the  dlschai^  of  his  duties  as  con- 
ductor, plaintiff  was  thrown  from  one  of  de- 
fendant's cars  and  permanently  injured;  that 
said  car,  of  which  plaintiff  was  in  charge,  in 
passing  along  said  Eighth  avenue,  "split  tbe 
switch"  (that  is  In  passing  the  switch  named 
in  the  complaint,  the  front  trucks  kept  tbe 
main  line,  and  the  rear  trucks  took  tbe  side 
track),  which  caused  a  sudden  twist  of  the 
car,  throwing  plaintiff  violently  to  the 
ground,  he  being  on  the  rear  platform,  in 
the  discharge  of  bis  duties  as  conductor;  that 
this  switch  was  always  kept  open  to  the 
main  line,  and  It  was  not  necessary  to  stop 
there  and  throw  tbe  switch;  that  In  splitting 
tbe  switch  tbe  rear  tracks  would  take  the 
wrong  track,  and  that  tbls  might  be  caused 
by  tbe  tongue's  not  being  thrown  properly 
or  standing  np  a  little;  that  this  switch  point 
was  nsnally  held  In  place,  or,  rather,  designed 
to  be  held  In  place,  by  a  spring  or  a  Uttle 
piece  of  -Iron,  which  one  of  the  witnesses 
found  missing  or  out  of  place  a' time  or  two; 
that  in  passing  over  this  switch  the  cars  gen- 
erally went  over  with  a  kind  of  jolt;  that 
there  was  no  spring  attached  to  this  switch, 
although  there  was  a  place  for  one;  that  tbe 
Ilttie  piece  of  iron  used  to  hold  the  switch  in 
place  was  a  piece  of  fish  plate,  about  as 
wide  as  two  fingers,  and  on  one  occasion 
when  there  was  a  derailment  at  that  point 
one  of  tbe  witnesses  found  that  the  switch 
point  was  up  on  top  of  the  piece  of  iron; 
liiat  there  was  no  appliance  to  keep  the 
switch  point  in  place;  that  a  fish  plate  was 
used  to  keep  the  switch  point  In  place,  but  It 
would  sometimes  work  loose;  that  several 
cars  split  tbls  switch  and  became  derailed 
before  plaintiff  was  injured,  which  was 
brought  to  the  notice  of  defendant's  track 
foreman.  The  plaintiff  Introduced  other  evi- 
dence tending  to  show  that  tbe  track  was  out 
of  gauge  (too  narrow  by  one-half  or  tbree- 
qoarters  of  an  Inc'i)  at  the  point  where  plftln- 
tttf  was  hurt;  that  this  was  known  to  defend- 
ant's servants  charged  with  keeping  the 
trtJA.  in  proper  condition,  and  had  been  so 
known  for  a  long  time;  that  in  passing  over 
said  place  the  fnmt  wheels  would  mount 
the  point  of  the  switch  sometimes]  that  after 
tbe  plaintlfl  got  hurt  a  guard-  rail  was  put 
down  at  tbe  switch  point.  Plaintiff  intro- 
duce evidence  qs  to  bis  injuries,  showing 
that  he  was  permanently  disabled  and  could 
jjo  longer  do  manual  labor,  and  that  be  was 
a^isa  63  years  old,  and  was  making  $1^ 


per  day  at  the  time  he  was  hurt;  that  be 
tiad  suffered  mentally  and  physically;  that 
he  expended  f50  in  and  about  his  cure;  and 
that  he  had  been  unable  to  secure  employ- 
ment since  bis  injuries. 

Defendant  introduced  testimony  tending 
to  show  that  tbe  track  was  in  proper  gauge 
at  the  point  where  plaintiff  was  injured, 
and  that  a  spring  could  not  be  used  at  that 
point;  that  cars  passed  there  many  times  a 
day  without  being  derailed;  that  the  loose- 
tongue  switch,  such  as  the  one  In  Question, 
was  in  general  use  by  well-regulated  rail- 
roads; that  a  spring  Is  not  used  much  in 
cities,  and  not  when  tbe  cars  pass  through 
it  both  ways;  that  the  switch  had  been  fixed 
three  or  four  months  before  plaintiff  got 
hurt;  and  that  at  the  time  plaintiff  was  hurt 
it  was  in  proper  gauge.  And  the  defendant 
Introduced  rules  of  tbe  company  regulating 
tbe  speed  of  cars,  and  requiring  caution  In 
passing  over  curves,  switches,  etc. 

During  the  examination  of  J.  R.  Murphy  . 
as  a  witness  for  the  plaintiff,  he  testified 
that  be  was  working  for  tbe  defendant  dur- 
ing the  smnmer  of  1898  under  Baker,  who 
was  bead  foreman  of  the  track  bands;  that 
he  was  present  when  tbe  switch  at  which 
the  plaintiff  was  hurt  was  put  In;  that  while 
tbe  switch  was  being  put  in  be  tried  the 
gauge  two  or  three  times,  and  It  was  not  in 
gauge;  that  the  switch  was  too  close,  and 
lacked  about  three-quarters  of  an  inch  of 
being  in  gauge.  Wltnera  was  then  asked 
the  following  qnestlon:  'TVas  Baker's  at- 
tention called  to  that?"  ■  To  thlS  question  de- 
fendant objected  upon  tbe  ground  that  It 
called  for  incompetent,  immaterial,  and  ir- 
relevant evidence.  The  objection  was  over- 
ruled, and  tbe  defendant  duly  excepted.  The 
witness  answered  that  he  told  Baker  at  the 
time  be  and  tbe  other  hands  were  spiking 
the  rail  down.  Witness  was  then  asked 
what  was  said  between  blm  and  Baker.  The 
defendant  objected  to  this  question  upon  the 
ground  that  it  called  for  Immaterial,  incom- 
petent, end  Irrelevant  evidence,  and  duly 
excepted  to  the  court's  overruling  tbe  ob- 
jection. The  witness  answered:  "I  Just  re- 
marked to  him  that  be  was  talking  the  rails 
up  too  close,  and  he  said  be  wanted  them 
close:  and  I  remarked  to  him  that  some 
motorman  would  come  along  here  And  ditch 
a  car  and  kill  somebody,  or  something  of  that 
kind— some  remark— and  he  said,  'I  don't 
give  a  damn,'  and,  'I  will  be  in  (^icago  or 
somewhere  else  at  that  time.' "  Tbe  court 
overruled  the  motion  of  defendant  to  ex- 
clude the  answer  of  the  witness,  and  to  tbls 
mliug  the  defendant  duly  excepted. 

tlpon.  tiie  introduction  of  all  tbe  evidence, 
the  defendant  requested  tbe  court  to  give 
the  Jury  tbe  following  written  charges,  and 
MepmteHj  excepted  to  the  conrfs  refusal 
to  give  each  of  them  as  asked:  "(1)  If  tbe 
■Jury  beMeve  the  evidence,  they  c»nnot  find 
for  the  plaintiff  on  the  first  count  of  the 
complaint"  "(8)  If  th^  Ju^^^l^^gre^g^-^ 
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denc^  Vx^j  cannot  find  for  the  plalntUT  on 
the  alxth  count  of  the  complaint." 

There  were  verdict  and  Judgment  for  the 
plaintiff,  assessing  his  damages  at  $8,000; 
and  defendant  made  a  motion  for  a  new 
trial  upon  the  grounds  that  the  Texdlct  was 
contrary  to  the  law  and  to  the  evidence,  and 
.  that  the  Twdict  was  excessive.  This  motion 
was  oTermled,  and  the  defendant  duly  ex- 
cepted. 

Alex  T.  London  and  John  London,  for  ap- 
pellant  Lane  &  White,  for  appeUee. 

McOLELXiAN,  C.  J.  We  read  the  first 
count  of  the  complaint  to  charge  that  the 
want  of  a  spring  at  the  switch,  or  other  ap- 
pliance to  bold  the  switch  rail  In  position 
for  the  safe  passage  of  cars,  was  a  defect 
In  the  ways  or  works  of  the  defendant  It 
Is  further  explicitly  averred  that  this  defect 
arose  from,  or  had  not  been  remedied-  ow- 
ing to,  the  negligence  of  the  defendant  or 
some  person  in  its  employment  "intrusted 
with  the  duty  of  seeing  that  a  spring  or 
othN  proper  appliance  was  used  In  connec- 
tion with  said  switch,  so  as  to  bold  the 
switch  point  In  Its  proper  position."  And  to 
the  defect  thus  averred  the  Injury  to  plain- 
tiff Is  ascribed.  On  the  case  thus  presented. 
It  is  not  for  the  court  to  determine,  as  mat- 
ter of  law,  whether  the  want  of  such  spring 
or  appliance  constituted  a  defect  In  the  track 
or  switch,  but  that  was  an  issue  of  fact 
tor  the  jury.  The  court  properly  overruled 
the  demurrer  to  this  count 

The  demurrer  to  the  seventh  plea  was 
properly  sustained,  or,  at  least  if  there  was 
technical  error  In  tiiat  ruling,  It  did  not  prej- 
udice the  defendant  Of  course,  If  the  switch 
was  defectively  constructed,  the  fact  that 
the  city  engineer  thought  otherwise,  and  ap- 
proved It  as  being  properly  constructed, 
would  be  no  defense  in  this  case.  If  the  plea 
Is  to  be  taken  as  averring.  In  addition  to  the 
approvid  of  the  engineer,  that  the  switch 
was  a  proper  one  and  properly  laid,  this  was 
matter  covered  by  and  redundant  upon  the 
general  issue,  and  defendant  bad  the  full 
benefit  of  It  under  the  plea  of  not  guilty. 

It  was  pertinent  to  the  Issues  presented 
by  the  sixth  count  to  show  that  the  person 
to  whom  defendant  had  Intrusted  the  duty  of 
seeing  that  its  ways  were  In  proper  condi- 
tion knew  that  the  track  at  the  point  of  the 
derailment  was  out  of  gauge.  In  proving 
this  It  was  competent  to  prove  not  only  tliat 
the  attention  of  such  iKrson  was  called  to 
the  fact  but  also  what  he  said  hi  response 
to  the  statement  made  to  him  that  the  track 
was  oat  of  gauge.  In  so  far,  certainly,  as  that 
response  evinced  a  consdonsness  on  his  part 
that  be  understood  the  statement  and  rec- 
ognized the  existence  of  the  fact  stated. 
Hence  it  is  that  at  least  a  part  of  what  Bak- 
er said  to  Muiphy  when  the  latter  called 
the  former's  attention  to  tbe  defect  In  the 
ganging  of  the  track— that  part  wbldi  tend- 


ed to  show  that  Baker  was  ttien  consclons 
that  be  was  having  liie  gauge  made  too 
close— was  properly  received  in  evidence. 
The  court  did  not  err,  therefore,  in  overrul- 
ing the  motion  to  exclude  what  Baker  said 
on  that  occasion,  though  It  be  conceded  that 
what  else  he  said,  considered  by  itself,  was 
Impertinent. 

It  may  be  that  the  use  of  a  "loose-tongue** 
switch  on  electric  street  railways,  without  a 
spring  or  other  appliance  to  hold  It  In  a  de- 
sired position,  is  common  and  usual  with 
well-regulated  roads  of  that  class,  and  that 
ordinarily  tbe  use  of  such  a  switch  without 
such  a  spring  or  other  appliance  In  the  track 
of  such  roads  does  not  constitute  a  defect 
in  the  condition  of  such  track;  but  when  a 
loose-tongue  switch  Is  so  put  into  a  track, 
or  Is  put  In  at  snch  place  and  for  such  use, 
that  It  Is  likely  to  cause  derailment  of  cars 
attempting  to  pass,  unless  It  Is  provided  with 
a  spring  or  other  proper  appliance  to  bold 
the  tongue  out  of  tbe  way  of  wheels  not  In- 
tended to  take  the  switch,  and  no  spring  Is 
attached  and  no  appliance  is  provided,  or.  If 
an  appliance  Is  provided,  ft  is  not  adapted 
to  and  does  not  accomplish  the  purpose  for 
which  It  la  provided,  the  presence,  struc- 
ture, and  use  of  such  a  switch  without  a 
spring  or  other  proper  appliance  does  cm- 
Btltute  a  defect  In  the  ways  of  the  comiiany. 
The  switch  here.  It  appears,  was  not  one 
leading  from  one  line  onto  another,  or  from 
a  maUi  line  onto  a  branch  road,  but  one 
going  onto  a  mere  siding.  Tbe  degree  to 
which  or  the  frequency  wltti  which  this  sid- 
ing was  used  does  not  appear;  but  It  Is 
deariy  Inferable  from  the  evidence  that  cats 
were  usually  run  by  this  place  without  going 
onto  the  siding  at  all,  that  the  switeh  was 
supposed  to  be  In  a  position  to  admit  of  this 
without  manipulation  by  motormen  as  they 
approached  it,  and  that  a  small  piece  of  Inoi 
was  provided  there,  to  be  used  In  keeping  tbe 
point  of  the  switch  rail  so  far  away  from 
the  adjacent  rail  of  the  main  track  as  that 
passage  along  the  latter  would  not  be  into- 
fered  with  by  the  switch  rail  or  tongue. 
There  was  also  evidence  tending  to  show  that 
this  piece  of  iron  was  Ineffective  to  so  bold 
the  switch  tongue,  that  it  frequently  got  out 
of  place,  and  that  when  out  of  place  the 
tongue  was  liable  to,  and  frequently  did,  get 
over  against  tbe  main  rail,  so  that  wheels  of 
a  passing  car  would  sheer  off  the  nuln  rail 
onto  It  when  It  was  not  Intended  or  expect- 
ed that  they  should  or  would.  Indeed,  Uie 
evidence  tends  to  show  that  when  tiie  small 
piece  of  Iron  was  out  of  place  tiie  switch 
tongue  would  be  Jarred  by  the  forward 
trucks  or  wheels  of  a  car  In  passing  tm  the 
nuln  line  over  against  the  maln-Une  tall,  so 
as  to  catch  the  wheds  of  the  after  truck, 
and  force  them  onto  the  switch  rail  while 
the  forward  trucks  ^^^tlmi^d  on  the  main 
rail,  thus  causing  the  car  to  *fsplit  ti» 
swlttib,"  as  the  witnesses  erpress  It  and  nee* 
flssarojr  produced  derallmentr-  This  bap- 
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pened  In  a  nnmber  of  Instances  botb  before 
and  after  the  occasion  of  plaintiff's  Injury, 
and  tills  precise  thing  happened  on  the  oc- 
casion of  his  Injury,  and  caused  that  Injury. 
On  these  tendencies  of  the  eTidence,  it  was 
for  tiie  joiy  to  say  whether  that  switch,  as 
Incorporated  in  defendant's  ways  at  that 
place  for  the  nses  to  which  it  was  there  pot. 
without  a  spring  or  other  appliance,  or  wlth- 
ont  proper  and  efCectlTe  appliance  to  hold  Its 
tongue  rail  out  of  the  way  of  the  wheels  of 
cars  not  intended  to  take  it,  was  or  was  not 
a  defect  In  the  condition  of  defendant's  track 
at  that  point;  and,  if  they  so  found,  it  was 
for  them  to  say  further  whether  this  defect 
was  the  [iroximate  cause  of  plaintiff's  Inju- 
ries. Hence  our  conclusion  that  the  general 
charge  requested  by  defendant  on  the  first 
count  of  the  complaint  was  correctly  re- 
fused. 

There  was  also  evidence  in  support  of  the 
sixth  count  of  the  complaint— evidence  going 
to  show  that  defendant's  track  at  the  point 
of  the  derailment  of  the  car  and  the  Injury 
to  plaintiff  was  out  of  gauge,  and  that  this 
defect  was  the  proximate  cause  of  the  in- 
jury. Upon  these  issues,  too,  the  court  prop- 
erly declined  to  give  the  affirmative  charge 
requested  by  the  defendant. 

We  do  not  find  that  the  circuit  court  erred 
In  overruling  defendant's  motion  for  a  new 
trial.  The  verdict  was  sufficiently  support- 
ed by  the  evidence  to  Justify  the  conclusion 
of  the  court  against  setting  it  aside  on  the 
Insistence  of  the  defendant  that  the  finding 
was  contrary  to  the  evidence,  etc;  and.  in 
view  of  the  averments  and  evidence  of  plain- 
tUTs  pain  and  Buffering,  the  permanency,  to 
a  degree,  of  his  injuries,  etc.,  we  cannot  see 
our  way  to  affirming  that  the  circuit  court 
erred  In  refusing  to  set  the  verdict  aside  on 
the  ground  of  Its  alleged  ezcesalveness. 

Affirmed. 

(187  Ala.  429) 

GERMAN  V.  BROWNE  et  al.* 

(Sapr«Qe  Court  of  Alabama.   May  12,  1903.) 

ATTORNEY  AND  CLIENT— PEES— PAYMENTS— 
RELINQUISHMENT  OF  LIEN— INJUNCTION- 
EQUITY— ADEQUATE  RBMBDY  AT  LAW— PBTI- 
TION— JURISDICTION. 

1.  Where,  after  the  bringing  of  a  suit  against 

Elaintiffs  attoroeya  to  recover  money  in  theii 
ands  which  they  claimed  to  hold  for  fees  from 
the  proceeds  of  a  prior  action,  the  attorneys 
Cited  a  petition  in  eqaity  in  anch  prior  auit  for 
an  injunction  to  reatrain  plaintiff's  action  at 
law  to  recover  the  money  so  held,  which  peti- 
tion showed  that  the  prior  suit  waa  not  then 
pending,  but  that  a  final  decree  had  been  ren- 
dered therein,  and  the  funds  collected  and  dis- 
tributed—the petition  was  demurrable,  the 
court's  jarisdiction  over  such  former  suit  hav- 
luK  terminated. 

2.  Where  attorneys,  after  having  collected  a 
judgment  in  favor  of  their  client,  paid  over 
a  certain  portion  of  the  fund  without  any  ad- 
justment or  agreement  aa  to  their  fees  except 
the  implied  contract  that  they  were  to  receive 
reaaonable  compensation,  the  payments  so  made 
were  voluntary,  and  by  making  the  same  they 


released  their  lien  tot  swvlces  on  the  money  so 

paid. 

3.  Where  plaintiff  brought  an  action  at  law 
against  her  attorneys  in  a  prior  suit  to  recover 
a  certain  portion  of  moneys  retained  by  such 
attorneys  for  fees,  from  the  proceeds  of  the 
previous  litigation,  the  attorneys  were  not  enti- 
tled to  have  such  suit  enjoined  and  their  claims 
for  aervices  ascertained  by  a  suit  in  equity,  since 
they  liad  an  adequate  remedy  «t  law  ui  the 
action  sought  to  be  enjoined. 

Appeal  from  Ohancety  Court,  Shelby  Coun- 
ty; Richard  B.  Kelly,  CbaDceltor. 

Action  by  Marie  L.  B.  German,  executrix 
of  the  estate  of  Joseph  Verchot,  against  the 
American  Pig  Iron  Storage  Warrant  Com- 
pany and  oOms,  In  vbicb  W.  B.  Browne  and 
others  filed  a  bill  to  restrain  plaintiff  from 
prosecuting  an  action  against  Browne  and 
others  fbr  the  recovery  of  moneys  held  by 
tbem  as  attorney's  fees  for  services  in  the 
original  suit. 

The  petition  was  in  words  and  figures  as 
follows: 

"Come  W.  B.  Browne  and  J.  T.  Leeper, 
who  reside  in  Columbiana,  Shelby  county, 
Ala.,  and  Cecil  Browne  and  E.  H.  Dryer,  who 
reside  in  Talladega,  Talladega  county,  Ala., 
all  of  whom  are  over  twMity-one  years  of 
age,  and  present  this  petition  in  the  said 
cause  in  said  court  against  said  complainant, 
Marie  L.  E.  German,  as  executrix  of  the  es- 
tate of  Joseph  Verchot,  deceased,  and  allege 
and  pray  as  follows: 

"(1)  Before  the  Institution  of  this  suit  said 
W.  B.  Browne  and  J.  T.  Leeper,  practicing 
solicitors  composing  the  law  firm  of  Browne 
A  Leeper,  and  said  Cecil  Browne  and  E.  H. 
Dryer,  practicing  solicitors  composing  the 
law  firm  of  Browne  &  Dryer,  were  employed 
by  Joseph  Verchot,  complainant's  testate,  to 
Institute  and  conduct  this  suit,  and  according- 
ly did  Institute  and  conduct  it  throughout 
That  said  Joseph  Verchot  died  pending  the 
litigation  and  before  any  final  decree  was 
rendered  in  this  court  therein,  and  the  suit 
was  revived  In  the  name  of  said  complain- 
ant, as  his  executrix,  by  said  Browne  & 
Leeper  and  Browne  &  Dryer,  and  the  litiga- 
tion proceeded  and  was  thereafter  conducted 
by  said  Browne  &  Leeper  and  Browne  & 
Dryer  as  her  solicitors,  who,  the  said  Browne 
&  Leeper  and  Browne  &  Dryer,  represented 
complainant  In  this  suit  from  the  time  of, 
and  before,  its  institution,  until  the  collection 
of  the  moneys  hereinafter  mentioned  under 
the  final  decree. 

"(2)  The  said  Browne  A  Leeper  and 
Browne  &  Dryer,  as  such  attorneys.  In  the 
preparation  of  the  original  bill  In  this  case 
and  in  the  conduct  of  the  suit,  did  an  im- 
mense amount  of  work  as  attorneys  tot  com- 
plainant, which  required  much  skill  and  con- 
stant and  unremitting  attention  for  many 
years,  the  reasonable  value  of  which  work 
and  service  as  such  attorneys  Is,  to  wit,  fifty- 
five  hundred  dollarg,  and  which  constituted 
and  constitutes  a  Hen  on  the  tbiai  decree  ren- 
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dered  In  tbls  caose  In  favor  of  complainant 
and  upon  the  moneys  collected  on  and  under 
Bald  decrees  In  said  cause  In  favor  of  com- 
plainant 

"(3)  On  or  about  June  30,  1900,  said 
Browne  &  Dryer,  as  such  attorneys  for  com- 
plainant, collected  of  A,  J.  Perry,  receiver  In 
sold  cause,  under  said  flnal  decree,  the  sum 
of,  to  wit,  ?5,559.04,  and  on  or  about  August 
1,  1900,  under  said  final  decree,  they  col- 
lected from  respondent  American  Pig  Iron 
Storage  Warrant  Company,  through  one  of 
its  soUcltorB,  Capt  W.  C.  Ward,  the  further 
sum  of,  to  wit,  $2,501.06,  making  an  aggre- 
gate sum  of  f8,120.10  collected  by  and  on  ac- 
count of  the  final  decree  of  tbla  court  in  this 
cause  for  and  on  account  of  the  complainant; 
but  out  of  this  sum  on  or  about  June  SO, 
1900,  said  Browne  &  Dryer,  as  such  solicitors, 
paid  Hon.  Samuel  Will  John  as,  and. who 
was,  attorney  for  the  state  of  Alabama  and  of 
Bibb  county,  fll4.32  on  account  of  and  for 
taxes  which  constituted  a  first  lien  on  said 
fund,  and  which  said  receiver  required  them 
to  pay  at  the  time  of  and  contemporaneously 
with  the  payment  by  him  of  said  sum  of  $5,- 
559.<H  aforesaid.  Of  said  moneys  collected  on 
said  decree  there  was  turned  over  to  said 
complainant  the  aggregate  sum  of  $4,466.55, 
being  the  sum  of,  to  wit,  $1,444.72  on  or 
about  July  3,  1900,  and  $3,021.83  on  or  about 
August  14,  1900.  The  amount  received  by 
said  Browne  &  Leeper  and  Browne  &  Dryer 
out  of  said  moneys  collected  under  and  on 
account  of  said  final  decrees  was  Intended 
to  be  reserved  and  retained  by  them  as  and 
for  their  fees  for  representing  the  complain- 
ant in  this  suit,  and  they  thought  the  said 
complainant  was  satisfied  therewith,  as  she 
acquiesced  therein  for,  to  wit,  more  than  a 
year;  but  on,  to  wit,  the  26th  day  of  Au- 
gust, 1901,  she  repudiated  the  same  and 
brought  a  suit  in  the  circuit  court  of  Shelby 
county,  Alabama,  against  said  Browne  & 
Dryer  and  said  Browne  &  Leeper,  as  Individ- 
uals and  as  partnerships,  claiming  twenty- 
five  hundred  dollars  for  money  had  and  re- 
ceived—the basis  of  the  said  suit  and  the  ot>- 
ject  thereby  sought  to  be  accomplished  be- 
ing to  recover  of  these  petitioners  $2,500.00 
of  said  moneys  collected  by  them  on  said 
flnal  decree  In  this  cause  In  this  court,  upon 
the  whole  of  which  fund  collected,  to  wit, 
$8,120.10,  these  petitioners  have  a  lien  as 
aforesaid. 

"(4)  Petitioners  are  advised,  and  on  such 
advice  allege,  that,  said  complainant  having 
elected  to  dlsafflrm  the  settlement  attempted 
to  be  made  with  her  by  petitioners  as  her  at- 
torneys, their  lien  continues  on  the  entire 
fund  collected  by  them  for  complainant  in 
this  cause,  as  well  upon  that  they  turned  to 
complainant  as  to  that  they  still  have  on 
band,  and  that,  the  reasonable  value  of  their 
services  as  such  attorneys  for  complainant  be- 
ing such  sum  of  fifty-five  hundred  dollars, 
the  said  complainant  should  be  ordered  and 
decreed  to  pay  Into  this  court  the  whole  of 


said  moneys  turned  over  to  her,  to  wit,  said 
¥4,466.55,  to  abide  by  the  orders  and  said  de- 
cree of  this  court  on  this  petition,  to  the  and 
that  the  Hen  of  these  petitioners  for  the  rea- 
sonable value  of  their  services  for  cmnplaln- 
ant  In  this  cause  msy  be  decreed  and  en- 
forced uiran  the  said  funds  which  are  the 
proceeds  of  said  decrees,  and  that  this  court, 
having  Jurisdiction  of  the  said  funds  whldi 
were  collected  nnder  its  orders  and  decrees 
In  this  cause,  retain  said  jdrisdictlon  to  a 
final  distribution  of  such  fund,  which  in- 
volves a  determination  of  the  amounts  these 
petitioners  are  reasonably  «ititled  to  be  paid 
therefrom  and  a  decretal  order  that  such 
sums  be  paid  them  out  of  said  funds. 

"(Q)  Said  complainant  iB  over  21  years  of 
age  and  resides  In  Columbiana,  Sbelliy  coun- 
ty, Alabama. 

"The  premises  considered,  petitioners,  W. 
B.  Browne,  J.  T.  Leeper,  Cecil  Browne,  and 
E.  H.  Dryer,  pray  that  the  said  complainant. 
Made  L.  E.  German,  as  execntrlx  of  the  es- 
tate of  Joseph  Vercbot,  debased,  be  made  a 
party  respondent  to  this  petition;  that  she 
be  required  by  a  mie  of  this  court  to  show 
cause  why  she  should  not  be  perpetually  re- 
strained from  procee^ng  with  said  suit  at 
law.  and  that  untU  said  rule  Is  dissolved  the 
jurisdiction  of  this  court  be  maintained,  and 
said  complainant  restrained  from  pn^ecutlng 
said  suit  at  law;  that  a  reference  be  ordered 
to  ascertain  the  reasonable  value  of  the  pro- 
fessional services  of  these  petitioners  as  so- 
licitors for  complainant  throughout  said  liti- 
gation In  this  case;  that  such  sums,  when 
ascertained,  be  declared  and  decreed  Hens 
on  the  said  moneys  yet  In  petitioners'  hands, 
as  well  as  upon  ttiat  turned  over  by  them  to 
complainant;  that  complainant  be  ordered 
and  decreed  to  pay  said  aum  of  $4,466.55  Into 
court  to  await  and  abide  the  flnal  orders  and 
decrees  of  this  court  on  this  petition;  tiiat 
upon  a  final  hearing  hereof  It  be  ordered  and 
decreed  that  tiiese  petitioners  retain  that  part 
of  said  funds  collected  by  them  in  this  cause 
they  now  have  on  hand,  to  wit,  $3,539.23. 
and  be  paid  the  further  sum  of.  to  wit.  $2,- 
010.77  out  of  the  remainder  of  said  moneys 
which  were  turned  over  to  complainant  by 
them,  and  complainant  and  S.  W,  John,  her 
attorney  and  solicitor  of  record,  be  perpet- 
ually restrained  from  prosecuting  said  suit 
at  law;  and.  If  petitioners  are  in  any  wise 
mistaken  in  the  special  relief  prayed  for,  they 
ask  for  such  other,  further,  and  general  re- 
lief as  to  this  court  upon  final  hearing  shall 
be  deemed  just,  and  petitioners  will  ever 
pray,  etc.— said  petitioners  hereby  submitting 
to  the  jurisdiction  of  this  coart  and  offering 
to  abide  by  and  submit  to  Its  ordm  and  de- 
crees In  the  premises." 

To  this  petition  the  respondent.  Marie  I*. 
E.  German,  filed  an  answer  in  which  she  In- 
corporated a  demurrer.  This  demurrer  was 
upon  the  following  grounds: 

"(1)  For  that  It  does  hot  appear  from  said 
petition  that  there  Is  any  fund  In  this  court 
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or  nnder  Its  control  upon  wblcli  to  fasten  a 
lieu.  (2)  Fot  that  It  appears  frcmi  said  peti- 
tion that  there  Is  no  fund  In  this  court,  nor 
under  Its  coatrol,  nor  that  It  can  rightfully 
tabe  poeeesslon  <^  upon  which  a  lien  can  be 
decreed  to  exist  in  favor  of  petitioners.  (3) 
For  that  It  appears  from  said  petition  that 
all  of  the  fund  of  which  they  once  had  pos- 
sesalon^  and  upon  wbl(^  they  had  a  lien  for 
their  reasonable  fees  so  long  as  fbey  retain- 
ed said  fund  in  their  possesion,  has  been 
voluntarily  and  rightfully  paid  by  them  to 
ttie  defendant  and  appn^rlated  to  their  own 
URG.  Wliereupon  said  lien  ceased  aud  was 
discharged.  (4)  For  that  it  appeara  from  said 
petition  tibat  the  petitioners  hare  an  adequate 
remedy  at  law.  t5)  For  that  It  does  not  ap- 
liear  from  said  'petition  that  there  Is  any  rea- 
son or  ground  for  the  interposltlou  of  a  court 
of  equity  In  said  action  at  law.  (6)  For  that 
It  does  not  appear  from  said  petition  that  pe- 
titioners will  be  embarrassed  or  hindered  or 
prevented  from  asserting  all  their  Just  rights 
In  said  action  at  law.  (7)  For  that  It  appenrs 
from  said  petition  that  said  claim,  debt,  or 
demand  accrued  to  petitioners  on,  to  wit,  the 
14th  day  of  Almost,  1900,  and  it  does  not 
appear  that  it  was  presented  to  Marie  L.  B. 
German,  as  executrix  of  the  will  of  said  dece- 
dCTt,  or  filed  in  the  probate  conrt  of  Shelby 
county,  within  12  months  thereafter,  and  for 
that  it  Is  barred." 

The  respondent  also  moved  the  conrt  to  dis- 
mtos  the  bill  for  want  of  equity,  and  to  dis- 
solve the  Injunction  for  want  of  equity  In  the 
petition.  On  the  submission  of  the  case  np- 
OD  petition,  the  demurrer,  and  motions,  the 
chancellor  rendered  a  decree  overruling  the 
demurrer,  the  motion  to  dismiss  the  bUl  for 
want  of  equity,  and  the  motion  to  dissolve  the 
Injonctton;  and  from  this  decree  appeal  was 
taken,  and  In  addition  tiiereto  was  assigned 
as  error.  Reversed. 

Saml.  Will  John,  for  appellant  Knox, 
Acker  &  Blackmon,  tor  appdlee. 

TTSON.  3.  This  Is  an  ai^eal  from  a  de- 
cree refusing  to  dissolve  an  injnnctlott  and 
overruling  a  demurror  and  motion  to  dismiss 
the  petition  filed  by  the  appellees  to  enforce 
a  lien  as  attorneys  for  the  complainant  In 
the  suit  In  which  the  petition  was  filed.  It 
appears  that  the  appellees,  composing  two 
firms  of  lawyers,  were  employed  1^  one 
Verchot  to  Institute  the  suit  In  which  the  pe- 
tition was  filed;  that  he  died,  leaving  a  will, 
in  which  Marie  U  B.,  his  wife,  was  execu- 
trix; that  the  suit  was  revived  and  conduct- 
ed to  a  final  decree,  under  which,  according 
to  the  petition,  funds  to  the  amount  of 
98,120.10  were  collected,  of  which  $4,466.55 
was  paid  to  the  executrix  In  two  install- 
ments, one  In  July  and  the  other  In  August, 
.1900,  and  $114.32  disbursed  for  taxes,  leav- 
ing in  the  bands  of  the  petitioners  the  sum 
of  $8,589.23.  It  is  alleged  In  the  petition 
that  the  amount  of  the  collections  retained 


by  petltloneFa  was  Intended  to  be  reserved 
as  and  for  the  fees  for  repieaentlttg  the  com- 
plainant In  the  Utlgatlon,  and  that  th^ 
"thought  the  said  complainant  was  satlaQed 
therewltii,  aa  she  acquiesced  ttiereln  tor 
mate  than  a  year;  but  that  on,  to  wit,  20th 
day  of  August,  1901,  she  r^udlated  the 
same,  and  iHrongfat  suit  In  the  chnmit  court 
€t  Shelby  county,  Alabama,"  against  peti- 
tioners, to  recover  $2,500  of  said  mon^  so 
retatoed.  It  la  further  allied  that  their 
clienl^  Marie  L.  B.,  having  repudiated  the 
settlonent  their  Ben  on  the  whole  fund  Is 
intact  and  the  petition  seeks  the  enforce- 
ment  of  It.  The  amount  of  the  fee  is  allied 
to  be  $0,600,  and  they  ask  that  Marie  L.  B. 
be  required  to  pay  the  sum  rec^ved  by  her 
Into  court  and  that  the  fee  be  ascertained 
and  enforced  agatost  the  entire  sum  collect- 
ed to  the  extent  of  the  amount  of  the  fee 
found  to  be  due  than.  A  preliminary  injunc- 
tion against  the  prosecution  of  the  law  case 
was  granted,  and  Marie  L.  B.,  as  executrix, 
was  ordered  to  answer  the  petition  as  In  the 
case  of  an  original  suit.  The  defendant  ap- 
peared and  answered,  Incorporating  in  her 
answer  a  demurrer  to  the  petition,  and  also 
made  motions  to  dismiss  the  petition  for 
want  of  equity,  and  to  dissolve  the  Injunc- 
tion. The  demurrer  was  overruled,  and  the 
motions  dented. 

A  petition,  like  an  original  bill,  must  con- 
tain within  Itself  sufflctent  matter  of  fact  to 
maintain  the  plaintifTs  case,  and  the  aver- 
ments mnst  be  direct,  and  not  by  way  of  In- 
ference of  one  fact  from  another.  "It  Is  not 
suflldent  in  chancery  pleading  simply  to  aver 
the  evidence  from  which  a  required  fact 
m^bt  be  Inferred,  although  the  evidence  it- 
self, if  uncontradicted,  and  not  overcome  by 
opposing  proof,  might  be  sufficient  to  Induce 
a  diancellor  or  jury  to  find  the  ftict  from 
It"  Bliss  V.  Anderson,  81  Ala.  612,  626,  70 
Am.  Dec.  611;  Seals  v.  Robiuson,  75  Ala. 
368;  Harrison  v.  Nixon.  0  Pet  483,  0  L.  Bd. 
201.  The  petition,  tested  by  these  plain 
rules,  is  fatally  defective.  It  does  not  dis- 
close there  Is  any  cause  pending  in  which  It 
could  be  Instituted.  It  shows  a  final  decree, 
and  coltectlon  and  distribution  of  funds.  Un- 
less the  mattw  of  the  petition  arises  In  a 
pending  canse,  or  concerns  some  matter  over 
which  the  court  has  some  special  authority 
or  jurisdiction,  the  litigation  must  assume 
the  form  of  an  original  suit.  Sayre  v.  Ely- 
ton  Land  Co.,  73  Ala.  85;  Foscne  v.  Lyon, 
55  Ala.  440,  457;  2  Daniel's  Chancery  PI. 
A  Pr.  S8  1587-1604.  Testing  the  petition  as 
a  bin,  as  it  may  be  when  defendants  are  re- 
quired to  answer  as  in  original  proceedings. 
It  is  equally  defective.  The  case  made  by  It 
is  simply  an  employment  of  petitioners  as 
attom^s,  the  rendition  of  service,  the  col- 
lection of  money  under  a  final  decree,  a  pay- 
ment of  a  portion  of  the  sum  collected  to 
their  client  without  any  statement  of  account 
or  other  settlement;  the  lapse  of  a  year,  and 
a  anlt  at  law  Iqr  the  client  agalut^them  toi 
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recoTer  92,500  (tf  tbe  'sum  retained  by  tbem. 
It  IB  on  these  facts  that  the  petition  was 
filed  and  the  Injunction  Issned  against  the 
further  prosecution  of  the  suit  at  law.  There 
la  no  disclosure  of  any  settlement  to  be  re- 
pudiated by  the  eUent,  nor  any  agreement, 
egress  or  Implied,  for  the  retention  by  tbe 
attorn^  of  the  sum  not  paid  OTer  by  them, 
nor  any  adjustment  or  agreement  as  to  the 
fees  to  be  charged  for  tiielr  amrices,  except 
the  Implied  contract  that  reasonable  craipen- 
aation  should  be  allowed.  The  payments 
made  by  them  to  their  cUeut,  In  the  absence 
of  all  all^tloB  of  mistake  or  fraud,  must 
be  regarded  as  voluntary,  and  as  a  relin- 
quishment of  their  lien  upon  the  money  so 
paid.  3  Amer.  &  Eng.  Encyc.  of  Law  (2d 
Bd.)  400;  Weeks  on  Attya.  8  876.  It  Is  true 
they  would  hare  the  right  to  bold  so  mach 
of  the  money  now  In  their  possession  as  will 
be  equal  to  the  amount  of  their  compensa- 
tion for  tiie  services  rend«ed,  whenever  the 
value  of  those  services  are  ascertained.  But 
what  necessity  is  there  for  a  suit  In  eqnltr 
to  adjust  the  amount  of  the  fee  and  Its  sat- 
isfaction pro  tanto  ont  of  this  money?  We 
can  see  none.  The  law  court  acquired  Juris- 
diction of  this  matter  before  this  proceeding 
1TOS  Instituted,  and  can  afford  the  fullest  re- 
lief  to  which  the  petitioners  can  show  them- 
selves entitled.  It  certainly  has  Jurisdiction 
to  determine  what  tbelr  compensation  ought 
to  be,  and  Is  quite  as  competent  to  adjudge 
that  question  as  a  court  of  equity.  In  short, 
the  bill  or  petition  discloses  no  reason  for 
Interfering  with  the  exercise  of  Jurisdiction 
by  that  court;  DO  defenses  are  shown  which 
would  be  available  here,  and  not  available 
Id  that  court  1  Pom.  Eq.  Jur.  I  179,  Tbe 
decree  appealed  from  must  be  reversed,  aDd 
a  decree  will  be  here  reDdered  dtssolvlDg 
the  Injunction  and  dlsmlaslng  tbe  petition. 
Bevorsed  and  rendered. 


(IB7  Ala.  ¥Si 

LOmSVILLn  ft  N.  R.  GO.  V.  DT7NCAN  ft 
OUR.* 

(Supreme  Court  of  Alabama.  April  21,  1903.) 

CARRIERS  —  LIVE  STOCK  —  CONNECTING  CAR- 
RIER —  SEU3CTI0N  —  RBFUSAIj  TO  ACCEPT— 
NOTICE  TO  CONSIGNORr-NEOLrOENCE— INJU- 
RIES TO  ANIMALS— DBIiAT— BILL  OF  LADING 
—EVIDENCE. 

1.  Where  the  complaint  In  an  action  against 
a  cairier  for  injurie»  to  live  stock  charged  ai- 
ternatiTeir  that  it  was  either  the  duty  of  de- 
fendant, the  Initial  carrier,  to  transport  the 
Ktook  to  destination  on  its  own  lines,  or  to  de- 
lirer  the  stock  at  some  nnldentiSed  point  to  a 
connectiuz  carrier  having  a  direct  route  from 
the  Junction  point  to  destination,  and  that  the 
loss  resulted  from  defendant's  failure  to  per- 
form the  carriage  itself,  or  from  its  failure  to 
forward  the  consignment  by  a  connecting  car- 
rier having  a  direct  route,  such  alteroative 
averments  did  not  constitute  a  statement  of 
either  cause  of  action,  and  the  complaint  vras 
demurrable. 

2.  Where  a  connerting  carrier,  over  whose 
line  a  shipment  of  live  stock  was  routed,  re- 


fused to  accept  the  same.  It  was  Hie  doty  of 

the  initial  carrier  to  notify  tbe  consignor  of 
such  fact,  and  obtain  further  shipping  direc- 
tions, unless  the  property  was  of  such  a  perisha- 
ble nature  that  the  delay  would  be  calculated 
to  injure  or  destroy  it. 

3.  Where  a  bill  of  lading  for  IWe  stock  did 
not  specify  the  route  over  which  the  shipment 
was  to  be  conveyed,  parol  evidence  of  direc- 
tions by  the  consignor  that  the  shipment  should 
be  delivered  by  the  initial  carrier  to  a  par- 
ticular connecting  carrier,  was  not  objectionable 
as  tending  to  contradict  the  bill  of  lading. 

4.  Where  a  connecting  carrier,  over  whose 
line  a  shipment  was  routed,  refused  to  receive 
and  transport  the  same,  in  the  absence  of  notice 
of  such  refusal  to  tbe  consignor,  the  initial 
carrier  was  liable  tor  the  exercise  of  ordinary 
care  and  prndence  in  selecting  another  carrier  to 
transport  the  consignment,  and  was  liable  for 
injuries  to  the  consignment  caused  by  delay 
resultio^  from  tbe  selection  of  a  carrier  having 
a  drcuitoos  route,  which  might  have  been 
avoided. 

Appeal  from  Clrcnlt  Court,  Jefforson  Codd- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  James  C.  Duncan  and  another 
against  the  Loalavllle  &  NashvilJe  Railroad 
Company.  Prom  a  Judgment  In  favor  of 
plaintiffs,  defendant  appeals.  Reversed. 

On  the  trial  of  the  case  tbe  following  facts 
were  sbown: 

Plaintiffs  delivered  tbe  live  stock  to  de- 
fendant at  Birmingham  Sunday,  November 
5,  1899,  at  noon.  Before  dellro^  one  of  tbe 
plaintiffs  and  defendant's  agent  executed  the 
contract  which  was  attached  as  Exhibit  A 
to  the  bill  of  exceptions.  Against  defend- 
ant's objection  and  exception,  the  court  ad- 
mitted evidence  of  a  conversation  between 
one  of  tbe  plaintiffs  and  said  agent  to  the 
effect  that  the  agent  said  to  plaintiff.  In  re- 
sponse to  bis  inquiry,  that  tbe  stock  ought 
to  arrive  at  Thomasvllle,  Ga.,  a  station  near 
Greeniine,  Fla.,  on  the  Plant  System,  at  9 
or  10  o'clock  Monday  night;  that  plaintiff 
objected  because  the  written  contract  failed 
to  show  that  the  shipment  was  routed  by 
the  Pkint  System;  that  in  reply  to  this  ob- 
jection the  agent  said  that  the  shipment 
would  go  that  way,  and  the  waybill  would 
show  the  routing,  and  that  It  was  unneces- 
sary for  the  written  contract  to  show  It.  The 
testimony  of  plaintiffs  also  tended  to  show 
that  another  of  defendant's  agents  Issued 
free  transportation  to  one  ot  tbe  plaintiffs 
on  tbe  contract  of  sblpment  to  Montgomery, 
and  told  bim  that  on  pr^eutation  of  his  con- 
tract to  tbe  Plant  System  at  Montgomery 
free  transportation  would  be  Issued  him  to 
Thomasvllle,  Ga.,  and  that  said  plaintiff 
went  from  Birmingham  on  a  passenger  train 
to  Thomasvllle,  6a.,  on  tbe  day  of  the  ship- 
ment, and  there  first  learned  that  the  ship- 
ment had  not  been  routed  by  the  Plant  Sys- 
tem. The  evidence  showed  that  the  shortest 
route  from  Birmingham  to  Greenville  was 
by  way  of  the  Plant  System  from  Montgom- 
ery; that  the  next  shortest  route  was  by  way 
of  the  Georgia  ft  Alabama  Railroad  from 


■Rehearing  dwtod  July  6,  UM. 
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MontgomeTT  to  Cordele,  Qa.,  where  connec- 
tiOD  WAS  made  with  the  Georgia  Soutbem 
&  Florida  Ballroad;  tbence  on  tbat  railroad 
to  Lake  City,  Fla.,  wbere  It  connected  with 
the  Florida  Oentral  &  Peninsular  Ballroad; 
and  tbence  on  the  latter  railroad  -to  Oreen- 
TOIe,  FiB.  The  eridence  showed  that  each 
of  said  railroads  formed  conuectlons  with, 
and  receired  shipments  of  similar  character 
from,  the  other  at  the  time  plafntlfts'  stock 
was  being  transported,  forming  a  through 
nrate  between  Montgomery  and  Greenville 
Tla  Cordele  and  Lake  City,  SS2  miles  long. 
The  evidence  showed  that  there  was  another 
rente  by  way  of  the  defendant's  railroad  to 
River  Junction,  Fla.,  and  thence  over  the 
Florida  Central  &  Peninsular  Railroad  to 
Greenville,  which  was  408  miles  long,  26 
miles  longer  than  the  previous  route.  The 
other  route  (which  plaintiffs  contended  the 
shipment  In  fact  took)  was  via  the  Georgia 
ft  Alabama  Ballroad  from  Montgomery  east- 
ward by  way  of  Cordele  to  Savannah,  thence 
southward  over  the  Seaboard  Air  Line  to 
Baldwin,  Fla.,  and  thence  westward  over 
the  Florida  Central  &  Peninsular  to  Green- 
ville. Taking  this  latter  route.  It  was  neces- 
sary to  transport  the  stock,  in  order  to  reach 
Savannah,  168  miles  east  of  and  beyond  Cor- 
dele on  Uie  Georgia  &  Alabama  Railroad, 
and  westward  practically  the  same  distance 
from  Baldwin  to  Lake  City,  which  is  about 
south  of  Cordele.  The  route  via  Savannah 
and  Baldwin  was  thus  about  S26  miles  longer 
than  that  via  Cordele  and  Lake  City.  Each 
ot  theoe  routes  left  Montgomery  eastward 
over  tfae  Georgia  &  Alabama  Railroad,  one 
diverging  south  at  Cordele  and  the  other 
168  miles  farther  east  at  Savannah.  The  evi- 
dence showed  that  the  Georgia  ft  Alabama 
Railroad  Company  received  the  shipment 
from  defendant  at  Montgomery  unhampered 
by  any  instmetlons  as  to  its  routing  beyond 
Montgomoy,  other  than  that  its  ultimate 
destination  was  Greenville,  Fla.  The  evi- 
dence also  showed  that  the  connections  of 
the  Georgia  &  Alabama  Railroad  at  Cordele 
and  Lake  City  were  such  at  the  time  of  ship- 
ment that  It  could  have  routed  the  ship- 
ment tbat  way. 

The  evidence  showed  that  plalutifts'  stock 
reached  Montgomery  al>out  6  p.  m.  Sunday; 
that  upon  arrival  there  the  waybill  on  which 
tbe  stock  was  billed  was  delivered  to  one 
Walton,  who  had  charge  of  the  distribution 
of  cars  arriving  on  defendant's  road  and  des- 
tined to  points  beyond  it  to  the  proper  con- 
necting carrier;  that  upon  receipt  of  the 
waybill  said  Walton  tendered  said  car  of 
stock  by  telephone  message  to  the  office  of 
the  Alabama  Midland  Railroad  or  Plant  Sy»- 
tem;  that  this  was  tbe  proper  office  to  which 
to  make  such  tender,  and  that  it  was  usual 
to  make  such  tenders  of  shipments  over  the 
telephone  to  connecting  lines,  including  the 
Plant  System;  tbat  the  person  in  the  office 
of  the  Plant  System  who  responded  to  Wah 
ton's  teleithone  message  declined  to  acc^ 


tb€  shipment  tendered  it,  stating  that  hfs 
company  bad  a  rule  prohibiting  It  from  hand- 
ling shipments  for  points  on  the  Florida  Cen- 
tral &  Peninsular  Railroad,  on  which  Green- 
ville was  located;  that  said  Walton  then  ex- 
plained tbat  the  shipment  was  of  live  stock, 
and  tbat  tfae  person  at  the  telephone  replied 
that  this  made  no  difference,  as  the  rule  traa 
arbitrary  not  to  accept  shipments  of  any 
character  for  points  on  that  road.  The  evi- 
dence shows  that  Walton  then  called  op  de- 
fendant's yard  office,  and  ascertained  that 
neither  plaintiffs  nor  their  agent  accompa- 
nied the  car  of  stock,  and  tbat  said  Walton 
then  called  up  the  Georgia  &  Alabama  Rail- 
road Company's  local  office  at  Montgomery, 
and  tendered  the  stock  to  It;  that,  according 
to  the  usual  course  of  business,  shipments 
for  Greenville,  when  refused  by  the  Plant 
System,  were  next  tendered  to  the  Georgia 
ft  Alabama  Railroad  Company;  tbat  the  car 
was  accepted  by  that  company;  that  said 
Walton  then  ordered  the  ear  to  be  placed  on 
the  receiving  track  of  said  railroad  company, 
and  that  tfae  stock,  after  having  been  unload- 
ed and  fed,  was  reloaded  In  the  same  car, 
and  so  placed;  that  this  was  tbe  usual  way 
of  delivering  shipments  to  the  Georgia  ft 
Alabama  Ballroad  Company;  that  a  way- 
bill was  delivered  to  said  railroad  company 
by  defendant  as  its  authority  for  transport- 
ing said  shipment  to  point  of  destination. 
The  evidence  showed  that  after  the  arrival 
of  tfae  shipment  at  Montgomery  It  was  deliv- 
ered, with  shipping  directions,  to  tbe  Georgia 
ft  Alabama  Railroad  Company  in  time  to 
take  the  first  train  on  that  road  going  east 
from  Montgomery,  and  which  left  Montgom- 
ery about  4  a.  m.  Monday.  The  evidence 
also  showed  tbat  the  defendant  did  not  noti- 
fy plaintiffs  before  routing  the  shipment 
over  the  Georgia  &  Alabama  Railroad,  and 
that  the  only  effort  made  to  communicate 
with  plaintiffs  after  the  shipment  was  re- 
fused by  the  Plant  System  was  to  ascertain 
that  no  one  accompanied  tbe  stock  to  Mont- 
gomery. The  evidence  showed  tbat  the  car 
of  stock  left  Montgomery  on  tbe  first  train 
going  east  on  the  Georgia  ft  Alabama  Rall- 
To&d  after  tfae  sfaipment  arrived  in  Montgom- 
ery, and  was  next  seen,  so  far  as  disclMed 
by  the  evidence,  coming  Into  Greenville  from 
the  direction  of  both  Lake  City  and  Savan- 
nah on  a  freight  train  of  the  Florida  Central 
ft  Peninsular  Railroad.  Tfae  only  otfaer  evi- 
dence tending  to  afaow  that  the  shipment  had 
gone  by  way  of  Savannah  were  certain  bills 
purporting  to  be  for  feeding  the  stock  en 
route  between  Savannah  and  Greenville, 
wblcb  were  forwarded  to  the  agent  at  Green- 
ville by  the  connecting  carriers  for  collec- 
tion, and  which  were  by  him  collected  from 
plaintiffs.  The  evidence  also  showed  that 
the  stock  on  arrival  at  Greenville  was  dam- 
aged, and  farther  tended  to  show  tbat  tbe 
amoDut  of  damage  done  was  the  usoal 
amount  done  by  a  railroad  Journey  of  five 
days'  duration  without  rough  handUng.  Tt» 
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Stock  In  fact  waa  In  transit  from  SnndAy 
no«i  to  Thursday  afternoon— ahoat  fonr 
days.  Tbe  shipment  arrived  la  the  same  car 
it  left  Birmingham  in,  and  consisted  of  20 
horses  and  6  mules.  The  evidence  showed 
that  the  directions  for  shipping  the  stock 
meant  they  were  to  go  via  Montgomery,  and 
that  according  to  the  custom  on  all  railroads 
shipments  routed  by  way  of  a  certain  station 
on  the  initial  carrier's  line  were  to  be  car- 
ried on  its  line  only  to  such  station,  and  there 
delivered  for  further  transportation  to  some 
other  connecting  line. 

J.  M.  Falkuer  and  W.  I.  Gmbb,  for-  appel- 
lants  Bowman  &  Harsh,  for  appellee. 

McCLBLLAX,  C.  J.  The  action  Is  prose- 
cuted by  Duncan  &  Orr  against  the  Louis- 
ville &  NaslivlUe  Railroad  Company.  The 
complaint  Is  as  follows:  "The  plaintiffs 
claim  of  the  defendant  one  thousand  dollars 
damages  for  that  heretofore,  to  wit,  on  the 
6th  day  of  November,  1899.  defendant  was 
engaged  in  the  business  of  a  common  carrier 
of  freight  from  Birmingham,  Alabama,  with 
connections  at  various  points,  several  of 
which  connections  reached  Greenville,  Flori- 
da; tliat  on  said  day  plalntlfFs  delivered  to 
defendant  at  said  Birmingham  a  large  lot 
of  horses  and  mules,  to  vrlt,  twenty-six  head, 
to  be  carried  to  said  Greenville,  Florida;  that 
defendant  accepted  said  stock,  and  it  be- 
came and  was  the  duty  of  defendant  to  carry 
said  stock  with  reasonable  speed  to  said 
Greenville,  or  with  reasonable  speed  to  de- 
liver said  stock  to  the  one  of  its  connections 
which  conld  carry  said  stock  with  all  rea- 
sonable speed  to  said  Greenville,  but,  not- 
withstanding said  duty,  defendant  delivered 
said  stock  to  that  one  of  its  said  connections 
which  had  a  long  and  circuitous  route  to 
said  Greenville.  Florida.  Instead  of  that  one 
of  its  said  connections  which  bad  a  shorter 
and  more  direct  route  to  said  Greenville,  or 
Instead  of  carrying  said  stock  Itself  to  said 
Greenville;  and  by  reason  of  said  deliveiy 
as  aforesaid  said  stock  did  not  reach  said 
Greenville  for  a  long  time,  to  wit,  for  three 
days  longer  than  it  should  have  taken  for 
them  to  have  been  delivered  at  Greenville, 
and,  as  a  proximate  consequence  thereof, 
said  stock  were  subjected  to  a  great  deal  of 
Jolting  and  jostling,  and  were  greatly  bruis- 
ed and  otherwise  Injured,  and  said  stock 
were  kept  closely  crowded  together  In  said 
car.  ai.J  said  stock,  or  a  i>art  thereof,  were 
made  sick,  and  suffered  a  long  time  for  lack 
of  food  and  water,  and  plaintiffs  had  to  pay 
a  large  amount  for  feed  bills,  and  the  said 
stock  were  rendered  greatly  less  valuable 
to  plalotlCCe— all  to  plalntlfTs'  damage  one 
thousand  dollars,  wherefore  they  sue."  We 
have  had  some  difficulty  In  making  out  pre- 
cisely what  this  complaint  means,  but,  re- 
soiriug  Its  Involvements  against  the  pleader, 
we  have  come  to  the  conclusion  that  It  char- 
ges alternattvely  that  it  was  either  defend- 


ant's duty  Itself  and  upon  Ita  own  Uses  to 
transport  the  stock  from  Birmingham,  Ala., 
to  Greenville,  Fla.,  or  to  deliver  it  at  some 
unidentified  point— whether  at  Birmingham, 
or  Montgomery,  or  what  not,  is  not  stated — 
on  Its  own  line  to  some  connecting  carrier 
having  a  direct  route  of  transportation  from 
such  point  to  the  Florida  town,  and  that  the 
loss  resulted  either  from  defendant's  failure 
to  perform  the  carriage  itself  or  from  Its 
failure  to  forward  the  consignment  by  a 
carrier  having  such  direct  route  by  Its  con- 
nections or  otherwise  from  the  point  of  con- 
nection to  the  destination  of  the  shipment 
So  construed,  we  are  of  opinion  that  the  com- 
plaint does  not  state  any  cause  of  action. 
Its  alternative  averments  of  the  existence  of 
one,  or,  If  not  that  one,  then  the  other,  and 
vice  versa,  of  two  entirely  distinct  and  dif- 
ferent causes  of  action  against  the  defendant 
In  distinct  and  different'  capacities,  Is  not 
the  affirmative  averment  of  either  of  the 
causes  of  action  referred  to,  and  It  cannot 
be  said  to  aver  any  cause  of  action  whatever. 
Southern  RaUway  Oo.  v.  Bunt,  131  Ala.  581, 
32  South.  507;  Central  of  Georgia  RaUway 
Oo.  V.  Freeman  (Ala.)  32  South.  778;  Tlnney 
V.  Central  of  Georgia  Ry.  Co.,  129  Ala.  523, 
80  South.  623;  Southern  Railway  Co.  v.  Sbel- 
ton  (Ala.)  34  South.  IfML  No  cause  of  action 
being  averred,  the  Judgment  must  be  revers- 
ed. Code  1896,  S  3333. 

On  the  state  of  tacts  existing  with  refer- 
ence to  tills  consignment  after  the  car  tiad 
reached  Montgomery  and  the  Plant  System 
had  refused  to  accept  it  for  carriage  to 
Greenville,  If  that  company  did  so  refuse 
and  on  this  Issue  It  seems  to  us  that  the  evi- 
dence was  all  with  the  defendant—It  was  de- 
fendant's duty  to  give  notice  of  that  fact  to 
the  consignors  to  the  end  that  they  might 
give  further  directions  as  to  routing  the 
consignment,  unless  the  property  was  of 
such  perishable  nature  as  that  the  time  nec- 
essary to  give  such  notice  and  to  receive 
such  Instructions  would  have  caused  a  delay 
In  forwarding  calculated  to  Injure  at  destroy 
It  We  do  not  fiud,  on  the  evldeucs  in  this 
record,  that  any  such  delay  would  have  been 
entailed  by  taking  the  time  necessary  to 
these  ends,  or  at  least  we  may  say  that, 
with  this  Issue,  properly  In  the  case.  It  would 
be  open  to  the  Jury  to  find  that  the  defendant 
was  remiss  of  its  duty  In  this  connection.  Uve 
stock  is,  of  course,  pcrisliable  In  a  general 
sense;  but  we  apprehend  that  horses  and 
mules  released  from  the  car  and  In  a  pen 
In  Montgomery,  as  these  were,  were  In  no 
danger  of  perishing  while  the  defendant  was 
communicating  with  the  consignors  at  Blr- 
mlngham  and  receiving  their  reply. 

It  seems  clear  to  us,  also,  that  parol  en- 
deuce  as  to  the  consignors  having  given  di- 
rection for  the  consignment  to  go  from  Mont- 
gomery by  the  Plant  System  did  not  tend  to 
vary  or  contradict  the  stipulations  of  the 
bill  of  lading,  and  that  the  evidence  received 
on  this  subject;  U  believed  by  ae  Jury,  estab- 
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Ugbed  tlie  f&ct  that  the  coiulgDon  directed 
the  tauiqwxtattm  to  be  orar  the  Plant  Ssra- 
tern. 

Other  qnestlona  aside,  It  was  the  duty  of 
the  defendant,  as  the  forwarding  agent  of 
plaintlffa  from  Mwtgomery— the  Plant  Sys- 
tem taaTlng  declined  the  consignment-^  ex- 
erdae  the  same  care  in  selecting  a  carrier 
or  a  succession  of  carriers  from  Montgom- 
ery to  Greenville  as  the  owner,  being  a  man 
of  ordinary  care  and  pnidence,  would  have 
exercised  had  he  been  present  and  as  fully 
acquainted  with  all  the  lines  and  connee- 
tiona  as  the  defendant  was.  And  It  was  a 
question  for  the  Jury  whether  snch  a  man 
would  have  delivered  this  car  load  of  live 
stock  to  the  Georgia  &  Alabama  Company, 
whose  manifest  interest  It  was  to  carry  It 
over  their  whole  line  to  SaTannah,  and  send 
It  thence  to  Greenville  (this  rente  being  very 
long  and  very  circuitous),  wlthoat  directing 
that  company  to  deliver  It  to  a  connectlnff 
line  at  Oord^  Ga.,  whereby  the  distance 
and  time  from  Montgomery  to  GreoivlUe 
iniold  have  been  reduced  about  one-half.  If 
the  Jury  should  find  tbat  a  man  of  ordinary 
prodenee  and  care  would  have  directed  the 
carriage  Ity  the  Oordele  connection,  tbey 
sboidd  further  omclnde  that  defendant  was 
negligent  in  ddlvulng  the  car  to  Qie  Georgia 
A  Alabama  Bood  without  such  direction. 

We  deem  it  unnecessaiy  to  reftt  to  tb» 
jullngs  of  the  trial  court  in  detail,  since  the 
Judgment  must  be  revised  on  tin  Insnffl- 
dency  of  the  complaint  and  what  we  have 
said  will  serve  to  Indicate  our  vlem  for  the 
purpose  of  another  trial,  should  then  be  one; 

Reversed  and  remanded. 


(137  Aim.  Sn) 

RANKIN  MFG.  00.  et  aL  V.  BISHOP  et  al.* 

(Supreme  Court  of  Alabama.  April  23,  1903.) 

DBBDS— RBCORD— CONSTROCTIVB  NOTICE- 
POSSESS  I  ON— EVI D  B  N  GB . 

LActaal  notice  of  facts  which  wootd  pot  a 
person  of  (ordinary  pmdence  on  Inqnirr,  which, 
if  pursued  with  proper  diliseDce.  would  lead  to 
knowledge  of  an  unrecorded  transfer  of  real 
estate,  is  equivalent  to  actual  notice  thereof. 

2.  In  an  action  Bgalnet  a  record  owner  of 
certain  real  estate,  ebe,  having  previously  con- 
veyed the  same,  filed  an  answer  disclaiming 
ownership,  but  faiHug  to  disclose  the  identity 
of  her  grantee.  Defendant,  after  haviiig  con- 
tracted with  such  owner  for  her  interest  In  the 
property,  immediately  assumed  management  of 
the  same,  and  notified  tenants  in  possession  of 
the  change  of  ownershii),  making  new  contracts 
of  rental  for  the  ensuing  year.  At  the  time 
defendant  began  to  manage  the  place  he  lived 
^  miles  therefrom.  Until  Angaat  of  the  year 
of  his  purchase,  when  he  moved  on  the  place, 
be  went  upon  it  nearly  every  day;  and  In  that 
month  he  moved  Into  the  landlord's  house,  and 
ever  thweafter  continued  to  live  there,  without 
molestation,  claiming  to  own  the  land,  and  in 
ignorance  of  the  suit  previously  brought,  under 
which  plaintiffs  claimed  title.  JBeld,  that  the 
disclaimer  of  the  prior  owner  constituted  notice 
of  her  transftf  of  title,  which,  if  pursued, 


•Babeulng  denied  July  I,  IML 


would  have  disclosed  defendanfa  claim,  and 
hence  plaintiffs  were  chargeable  with  notice 
of  defendant's  posseBsIon  and  title,  though  his 
deed  was  unrecorded. 

Appeal  from  Glrcnlt  CJourt,  Barbour  Coun- 
ty; M.  SoUle,  Special  Judge. 

Statutory  action  of  ejectment  by  the  Ran- 
kin Manufacturing  (Company  and  others 
against  R.  B.  Bishop  and  others.  Fran  a 
Judgment  In  favor  of  defendants,  plalntUTs 
appeal.  Alflrmed. 

W.  G.  Swanson  and  Harmon,  Dent  &  Weil, 
for  appellants.  Geo.  W.  Peach  and  B.  P. 
Thomas,  for  appellees. 

SHARPK,  J.  This  action  was  for  the  pos- 
session of  an  undivided  Interest  of  one-third 
In  a  tract  of  land  called  the  "Reese  Place."  De- 
fendants other  than  R.  B.  Bishop  are  his  ten- 
ants. Plaintiffs  and  d^endant  R.  B.  Bishop 
each  claim  to  derive  title  through  William  A. 
Bishop,  who,  In  the  Reese  place,  owned  a 
common  and  equal  Interest  with  D.  B.  Blsh- 
op  and  Clifford  C.  Bishop,  who  is  now  Clif- 
ford C.  Johnson,  until  January,  1S91.  Then 
William  sold  and  conveyed  his  interest  to 
his  wife,  Mary  L.  Bishop,  who.  In  December, 
1881,  contracted  to  sell  It  to  defendant  R.  B. 
Bishop,  and  who  accordingly,  together  witb 
her  husband,  and  for  a  fair  consideration, 
amounting  to  $1,931,  executed  to  defendant 
R,  B.  Bishop  a  deed  to  that  Interest  on  April 
16.  1892.  This  deed  was  not  recorded  until 
October  19.  1899.  On  December  8,  1892, 
plaintiffs,  who  were  simple  contract  creditors 
of  William  A.  Bishop,  together  with  other 
such  creditors,  died  In  chancery  a  bill  against 
William  A.  and  Mary  L,  Bishop  alone,  seek- 
ing to  have  the  conveyance  to  the  latter  de- 
clared fraudulent,  and  to  have  the  property 
embraced  therein  subjected  to  debts  of  Wil- 
liam A.  Bishop.  Mary  L.  Blshoi^  in  answer- 
ing the  bill,  disclaimed  all  Interest  In  the 
property  here  involved,  bnt  made  no  sngges- 
tlon  as  to  who  bad  the  title  thereto.  This 
part  of  the  answer  was  adopted  William 
A.  Bishop  Into  his  answer  to  the  bill.  In 
that  suit  a  decree  was  rendered  March  20, 
18S5,  declaring  that  conveyance  vohl,  and 
directing  a  sale  of  the  prt^erty.  Therenn- 
der,  on  S^tember  19, 1899,  a  sale  was  made, 
at  which  these  plaintlfra  bought,  and  receiv- 
ed the  register's  deed  to,  the  third  interest 
in  controversy  at  the  price  ot  fSO,  which  was 
paid  by  crediting  that  sum  on  their  debt 
against  William  A.  Bishop.  Plaintiffs  do  not 
say  defendants  purchase  from  Mary  L.  Bish- 
op was  In  bad  faith,  or  that  the  Interest  of 
defendant  B.  B.  Bishop,  he  being  a  stranger 
to  the  chancery  suit,  was  affected  by  the  ad- 
judication which  was  therein  made  against 
the  validity  of  his  grantor's  title.  The  con- 
tention for  plaintiffs'  superiority  in  title  over 
R.  B.  Kshop  is  based  solely  on  the  asserted 
ground  that  they  obtained  ttw  decree  and 
purchased  the  proper^  at  the  chancery  sale 
for  A  valnaUe  condderatton,  without  notlcei 
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of  B.  B.  Bishop's  purchase,  and  that,  tn  con- 
sequence, the  latter's  deed,  being  unregister- 
ed, is  as  to  them  void  under  the  provisions 
of  section  Km  of  the  Code  of  1806. 

Actual  notice  of  a  transfer  of  land  la  as 
effective  as  against  subsequent  purchasers 
as  is  registration  of  the  Instrument  which 
effects,  the  transfer,  and  notice  of  facts 
which  ought  to  put  such  purchasers  on.  in- 
qaiiy,  which,  if  pursued  with  proper  dili- 
gence, would  lead  to  knowledge  of  the  trans- 
fer, is  egalvalent  to  actual  notice.  Accord- 
ingly, as  a  general  rule,  possession  taken  and 
held  under  an  unrecorded  conveyance  sup- 
plies the  place  of  registration  as  against  cred- 
itors and  subsequent  purchasers.  Tutwiler 
T.  Montgomery,  73  Ala.  263;  Brunson  v. 
Brooks,  68  Ala.  248;  Sawyers  t.  Baker.  66 
Ala.  292;  Burt  v.  Cassety,  12  Ala.  734;  Fen- 
no  T.  Sayre,  8  Ala.  45^.  But  this  rule  does 
not  apply  where  there  has  been  no  visible 
change  of  possession.  King  v.  Paulk,  86  Ala. 
186,  4  South.  825;  Troy  v.  Walter  Bros.,  87 
Ala.  233,  6  South.  54;  Watt  v.  Parsons,  73 
Ala.  202.  And  it  has  been  held  that  the  pos- 
session to  operate  a  notice  must  be  "open, 
visible,  exclusive,  and  unambiguous,  not  lia- 
ble to  be  misconstrued  or  misunderstood." 
Wells  V.  American  Mort.  Co.,  etc.,  109  Ala. 
430,  20  South.  136;  Brunson  v.  Brooks,  su- 
pra. The  bill  of  exceptions  discloses  the  fol- 
lowing facts,  which,  In  addition  to  those 
above  stated,  bear  on  the  question  of  notice: 
Neither  of  the  original  tenants  in  common  of 
the  Reese  place  ever  occupied  It  personally. 
They  had  tenants,  who  occupied  It,  and  paid 
rent  to  the  Joint  owners.  D.  B.  Bishop  con- 
veyed his  third  interest  in  the  Beese  place  to 
E.  B.  Bishop  by  a  deed  made  and  recorded 
in  1^1.  In  December,  1891,  or  January, 
1892,  defendant  EX  B.  Bishop,  after  having 
contracted  with  Mary  L.  Bishop  for  her  In- 
terest, assumed  the  management  of  the  Beese 
place,  and  at  the  beginning  of  1892  he  in- 
formed the  tenajits  of  the  change  in  owner- 
ship, and  made  with  them  new  contracts  of 
rental,  and  under  him  alone  the  same  ten- 
ants remained  on  the  place  during  that  year. 


When  he  began  to  manage  the  place,  B.  B. 
Bishop  lived  about  three  miles  from  it,  and 
from  the  time  he  so  began  he  went  on  It 
nearly  every  day  until  August,  1892,  when 
he  moved  Into  what  Is  called  the  "large  land- 
lord's house"  situated  on  the  Reese  place, 
and  ever  since  has  continued  to  live  there, 
openly  claiming  the  place  as  bis,  and  en- 
joyiug  Its  rents  and  proflts  exclualvedy,  and 
without  molestation,  and  In  ignorance  of  the 
pendency  of  the  chancery  suit  until  aftar  the 
sale  was  made  under  the  decree.  On  Janu- 
ary 10,  1893,  Clifford  G.  Johnson  conveyed 
to  defendant  the  third  interest  outstanding 
In  her  by  a  deed  which  purported  to  convey 
the  whole  Interest  in  the  Reese  place,  and 
which  was  recorded  September  4th,  1894. 
The  disclaimer  of  Mary  h.  Bishop  in  the 
chancery  salt  gave  notice  In  solemn  form  of 
ber  lack  of  ownership  in  the  property,  and 
was  equivalent  to  a  suggestion.  If  not  an  as- 
sertion, that  she  had  conveyed  the  interest 
receive!  through  the  deed  of  William  L. 
Bishop.  The  identity  of  her  grantee  or  of 
the  owner  of  the  property  then  sought  to  be 
subjected  to  the  debt  of  plaintiffs  was  a  mat- 
ter then  calling  specially  for  their  Investiga- 
tion because  of  the  necessity  of  making  par- 
ties to  that  suit  all  persona  whose  interests 
were  to  be  bound  by  the  decree.  Hence  the 
disclaims  was  naturally  calculated  to  turn 
inquiry  on  the  character  of  B.  B.  Blsh(H>'8 
possession,  which,  at  least  from  the  time  be 
moved  on  the  land,  was  in  fact  visible  and 
exclusive.  Such  inquiry,  if  pursoed  by  plain- 
tiffs,  as  it  ought  to  have  been,  could  hardly 
have  failed  to  bring  them  knowledge  of  the 
acquirement  by  B.  B.  Bishop  of  the  property 
here  In  controversy.  Under  the  evidence 
plaintiffs  were  chargeable  with  notice  of  B. 
B.  Bishop's  possession,  and  were  not  entitled 
to  protection  as  against  the  older  title,  under 
which  he  and  the  other  defendants  claimed; 
hence  the  trial  court's  action  In  giving  the 
charge  requested  by  defendants  and  in  re- 
fusing  the  charge  requested  by  platotlffa  wu 
correct 
Judcnnent  affirmed. 
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COLLINS  T.  STAXa. 

(Supreme  Conrt  of  Alabama.  Jnly  10.  1003.) 

HOMICIDB  —  CONSPIRACY  —  EVIDENCE  —  RES 
GBST.«— DECLARATIONS  OP  CO-CONSPIRATOR 
—  AIDING  AND  ABETTINQ  —  INSTRUCTIONS — 
CHARGE  ON  EFFECT  OP  EVIDENCE. 

1.  On  a  pronecution  for  homicide,  where  the 
state's  theory  was  that  defeodaut  had  conspired 
with  the  one  who  did  the  killing;  it  was  compe- 
tent to  show,  in  connection  with  the  killing, 
all  attendant  circumstances,  who  were  present, 
what  was  said  and  done,  and  all  facta  connect- 
ed with  the  transaction,  and  so  related  as  to 
form  part  of  the  res  gestae. 

2.  On  a  prosecution  for  homicide,  where  the 
theory  of  the  proeecation  was  that  defendant 
bad  coDBpired  with  Uie  one  who  did  the  killing, 
it  was  competent  to  show  an;  chain  of  (acta  or 
circumstances  continuous  In  their  nature  lead- 
ing up  to  and  eventuating  In  the  homicide. 

'6.  A  conspiracy  is  provable  either  by  direct 
or  circumstantial  evidence. 

4.  The  declaration  of  one  conspirator,  made 
In  the  absence  of  one  alleged  co-consplrator,  la 
not  admissible  against  the  latter. 

5.  The  issue  of  conspiracy,  is  not  for  the  jury 
until  there  is  such  evidence  tending  to  Dhow 
conspiracy  as,  in  the  oi)inion  of  the  court, 
leaves  it  an  open  question  tor  the  jury. 

6.  Thonsh  evidence  is  not  competent  when 
offered,  if  rendered  competent  by  subsequent 
evidence  any  error  in  its  <»iginal  admission  is 
cured. 

7.  On  a  prosecntion  tor  homicide,  where  the 
theory  of  the  prosecution  wu  that  defendant 
had  conspired  with  the  one  who  did  the  kill- 
ing, evidence  that  defendant  went  after  and 
broaght  and  delivered  a  gun  to  the  one  who  did 
the  killing,  a  abort  time  before  the  crime,  was 
admissible  as  tending  to  show  conspiracy. 

8.  The  evidence  was  competent  as  showing 
an  aiding  and  abetting  aside  from  any  previ- 
ously formed  design  or  conspiracy. 

9.  The  evidence  was  competent,  independent 
of  any  evidence  of  a  previous  conspiracy  be- 
tween the  parties. 

10.  Where,  on  a  prosecution  for  homicide,  there 
waa  evidence  to  show  conspiraor  between  de- 
fendant and  the  one  who  did  the  killing  and 
certain  others,  testimony  as  to  the  actions  and 
conduct  of  one  of  the  others  at  the  time  waa 
properly  introduced. 

IL  Code  1896,  §  4857.  provides  that  when  the 
jury  find  defendant  fOMj  of  mnrder  they  must 
determine  whether  it  is  in  the  first  or  second 
degree,  and  section  332B  provides  that  the 
court  may  state  the  law  of  the  case  and  the 
evidence  to  the  jury,  but  ihall  not  charge  on 
the  effect  of  the  evidence,  unless  required  to 
do  Bo  by  one  of  the  parties.  Held,  that  on  a 
prosecntion  for  homicide,  where  the  theory  of 
the  state  was  that  defendant  had  conspired 
with  the  one  who  did  the  killing,  an  instruction 
that  d^endaut  was  guilty  of  'Tnurder  or  noth- 
ing" was  on  the  effect  of  the  evidence,  and, 
not  having  been  requested,  was  erroneous. 

12.  On  a  prosecution  for  homicide,  a  request- 
ed Instruction  that.  If  all  the  evidence  in  a 
case"  tending  to  establish  the  killing  could  be 
reconciled  with  innocence,  the  jury  slKmld  ac- 

a nit,  waa  properly  refused,  as  aasceptible  of 
le  construction  that,  if  tiie  Jury  could  reasona- 
bly reconcile  the  evidence  *^  any  case"  with 
defendant's  innocence,  they  must  acqulL 

Appeal  from  Circuit  Conr^  Hale  County; 
John  Moore.  Judge. 

C3arrle  ColUna  was  convicted  of  murder  In 
the  first  degree,  and  she  appeals.  Reversed. 

De  GratTenried  &  Bvlne,  for  appellant. 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

T  4.  See  Criminal  Law,  vol.  14,  CwL  Dig.  I  «Ni 


DOWDKLL,  J.  The  appellant,  Carrie  Col- 
lins, was  jointly  Indicted  -frith  Bm  Collins, 
her  husband,  and.  two  others,  Bandolph  Flan- 
agan and  WIU  Sample,  for  the  murder  of  3. 
H.  Wlnnlngham.  At  her  request,  and  on  mo- 
tion, a  severance  was  ordered,  and  she  was 
separately  tried  and  convicted.  The  evi- 
dence without  dispute  showed  that  the  kill- 
ing was  done  by  Ben  Collins.  The  theory  of 
the  prosecution  was  that  the  killing  waa  the 
result  of  a  conspiracy  In  which  the  appel- 
lant participated.  The  exceptions  reserved 
on  the  trial,  and  which  are  here  presented 
for  our  consideration  and  review,  relate  to 
the  rulings  of  the  trial  court  on  the  admis- 
sion and  rejection  of  evidence,  and  to  a  cer- 
tain part  of  tiie  ex  mero  motn  charge  of  the 
court  to  the  jury,  and  to  the  refusal  of  writ- 
ten (diarges  requested  by  the  defendant 

The  exceptions  to  the  rulings  of  the  court 
upon  the  introduction  of  evidence  an  numer* 
ous,  and  most  aU  of  which  are  entirely  with- 
out merit,  and.  Indeed,  are  not  so  much  as 
noticed  by  counsel  for  appellant  in  argu- 
ment. Ko  reason  exists  and  no  good  pur- 
pose Is  to  be  subserved  In  treating  these  nu- 
merous exceptions  In  detalL  We  will,  there- 
fore, only  deal  with  those  Insisted  on  in  ar- 
gument with  the  statement  of  some  general 
rules  applicable  to  all. 

EMdeuce  of  facts  relevant  to  the  Issues  is 
competent  and  admissible.  Every  fact  that 
tends  directly  to  prove  or  disprove  a  fact 
in  issue  Is  relevant  and  admissible  In  evi- 
dence. The  homicide,  the  existence  of  a 
coosplracy,  were  questions  In  issue.  In  prov- 
ing the  homicide  it  waa  competent  to  show, 
in  connection  with  the  killing,  all  of  the  at- 
tendant cdrcnmstances,  who  were  present 
what  was  said  and  done,  and  every  other 
fact  connected  with  the  transaction,  and  so 
related  as  to  form  a  part  of  the  res  gestce. 
So,  too,  any  chain  of  facts  or  circumstances 
continuous  In  their  nature,  leading  up  to 
and  eventuating  In  the  homicide.  "It  may 
be  said  generally  that  all  parts  of  one  con- 
tinuous transaction,  though  not  shown  to 
have  had  any  immediate  connection  with  the 
offense— the  culmination  of  all  the  drcum- 
stances  and  facte  proximate  to  the  consum- 
mation of  the  crime,  which  tend  to  shed 
light  on  tbe  main  inquiry— are  admissible." 
ChnrchweU  v.  State,  117  Ala.  126.  2S  South. 
72,  The  existence  of  a  conspiracy  waa  a 
fact  provable  as  any  other  fact  by  direct 
evidence  ox  drcnmstantlally.  ''Conspiracy, 
or  a  common  purpose  to  do  an  unlawful  act 
need  not  be  shown  by  positive  testimony,  nor 
iwed  it  be  shown  that  there  was  prearrange- 
roent  to  do  the  specific  wrong  complained 
of."  Martin  v.  State,  89  Ala.  110, 8  South.  23. 
18  Am.  St.  Bep.  91.  The  fact  of  the  existence 
of  a  conspiracy  may  be  inferred  tmm  oflier 
facts.  There  can  be  no  doubt  that  in  ivov- 
Ing  the  existence  of  a  conspiracy  every  act 
or  declaration  of  tbe  defendant  which  may 
tend  to  establish  such  fact  Is  admissible  In 
evidence  against  him.  Another 
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llshed  rule  of  erldence  Is  that,  when  the  coa- 
splracy  has  been  shown  to  exist,  or  facts 
from  which  its  existence  may  be  reasonably 
Inferred,  all  that  Is  said  and  done  In  fur- 
therance of  tbe  common  design  by  any  one 
of  the  conspirators.  Is  admissible  In  evidence 
against  other  consphrators.  But  the  declara- 
tion of  an  alleged  conspirator,  made  In  the 
absence  of  an  alleged  co-conspirator,  is  not 
admissible  In  evidence  against  the  latter 
until  the  conspiracy  shall  have  first  been 
shown,  or  facts  from  which  It  may  be  in- 
ferred. It  being  a  question  of  the  compe- 
tency and  admissibility  of  such  evidence,  It 
Is,  of  necessity,  one  addressed  to  the  court 
primarily,  and  the  evidence  must,  in  the 
Judgment  of  the  court,  be  flo<A  as  to  leave 
It  open  to  tbe  Jury  to  And  tbe  existence  of  ft 
conspiracy  upon  it. 

Before  passing  from  the  statement  of  these 
general  propositions,  it  may  be  well  here  to 
further  state  that  while,  ordinarily,  in  the 
Introduction  of  evidence.  It  should  be  com- 
petent at  the  time  when  offered,  still,  if  ren- 
dered competent  by  tbe  subsequent  Intro- 
duction of  other  evidence,  this  Is  eufflcleut 
to  correct  and  cure  any  error  that  might 
otherwise  have  existed  in  the  admission  of 
the  evidence  first  offered.  This  rule  is  ap- 
plicable to  some  of  tbe  exceptions  reserved 
by  the  defendant  in  the  case  before  us. 

Coming  now  to  the  objections  to  testimony 
which  are  insisted  on  in  argument,  it  la 
urged  by  counsel  for  appellant  that  the  court 
erred  in  permitting  the  state  to  show  that 
the  defendant  Carrie  OoUfns  went  after  and 
brought  and  delivered  to  Ben  Collins^  who 
did  the  shooting,  a  gun.  This  was  done  a 
short  time  before  tbe  killing.  Counsel  say 
tbat  if,  independent  of  this,  a  conspiracy 
had  been  shown,  then  this  circumstance 
would  have  been  competent  in  evidence,  as 
tending  to  show  the  guilt  of  the  defendant. 
But  the  act  itself  was  competent  and  rele- 
vant, in  connection  with  other  evidence  of 
what  preceded  and  followed,  as  tending  to 
show  a  conspiracy.  Moreover,  it  was  com- 
petent as  tending  to  show  an  aiding  and 
abetting,  aside  from  any  previously  formed 
design  or  conspiracy  entered  into  by  others. 

It  Is  urged  that  the  evidence  as  to  Ben 
OoUIns  receiving  the  gun  from  Carrie 
should  have  been  excluded,  as  It  was  not 
shown  with  what  intent  he  took  the  gun 
l^m  her.  The  question  of  Intent  In  tbe 
bringing  of  the  gun,  on  tbe  part  of  Oarrie, 
and  the  receiving  of  It  on  tbe  part  of  Ben, 
was  one  for  the  determination  of  tbe  Jnry. 
And  what  we  said  above  may  be  r^eated 
here:  this  evidence  was  competent  Indepen- 
dent of  any  evidence  of  a  previous  conspir- 
acy entered  into  by  these  two  with  others. 

There  was  evidence  tending  to  show  a 
community  of  design,  in  which  tiie  evidence 
also  tended  to  show  both  the  men  Flanagan 
and  Sample  participated.  It  Is  true  tbat  the 
evidence  so  tending  to  show  these  things  was 
mainly  circumstantial,  but  tbat  Is  no  legal 


reason  for  condemning  it.  The  actions  and 
conduct  of  Flanagan  at  the  time,  testified  to 
against  the  objection  of  tbe  defendant,  were 
proper  to  be  shown  In  evidence,  and  tbe 
court  committed  no  error  In  admitting  the 
same.  But  with  the  statement  above  of  the 
general  rules  applicable  to  the  case  and  which 
are  sufficient  for  the  purpose  of  another 
trial,  there  la  no  need  of  any  further  dis- 
cussion of  other  exceptions  reserved  to  the 
admission  of  evidence,  aa  tbe  Judgment  must 
be  reversed,  and  the  cause  remanded,  for 
error  In  the  charge  of  the  court  to  the  Jury. 
The  court.  In  Its  oral  charge,  ex  mero  motu 
charged  the  Jury  "that  she  [defendant]  was 
guilty  of  murder  In  the  first  degree,  or  she 
was  guilty  of  nothing."  This  was  a  charge 
vjfoa  the  effect  of  the  evidence,  "and,  not 
being  requested  by  either  party  In  writing, 
the  giving  of  It  was  violative  of  section  3326 
of  tbe  Code  of  1896,  and  It  took  from  the 
Jury  the  right  and  duty  to  ascertain  by  their 
verdict  whether  the  defendant  was  gnllty 
of  murder  In  the  first  or  second  degree,  in 
violation  of  section  4857  of  the  Code  of 
1896."  Gafford  v.  State,  125  Ala.  8,  9,  28 
South.  406,  and  authorities  there  cited. 

The  defendant  requited  the  court  In  writ- 
ing to  charge  the  Jury:  "If  all  the  evidence 
In  a  case  tending  to  establish  the  gidlt  of 
the  defendant  can  be  reasonably  reconciled 
with  tbe  theory  <tf  tbe  defendant's  Imwoenee, 
then  the  Jnry  should  atiquit  the  defendant." 
This  chai^  is  Busceptible  of  the  coiotrae- 
tlon  tha^  if  the  Jury  in  the  present  case  cu 
reasonably  reconcile  like  evidence  in  anj  esse 
vrltb  the  theory  of  this  defendanf s  liu«>- 
cence,  they  must  acquit  htan;  and,  being 
susceptible  of  sucb  eonatnictlon,  rendered 
the  charge  faulty,  and  its  refusal  proper. 
For  the  error  pointed  out,  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


(iM  Ala.  zn> 

BIRUINOHAM  BT.  &  BLEGTBIO  OO.  T. 
JACKSON. 

(Supreme  Court  of  Alabama.    Feb.  IS,  1902.) 

CONCLUSION  OP  WITNB8&-IRRB9PON8IVB  AN- 
SWER—STRBBT  BAILWAT  COUPANT— CR0S8- 
INO  ACCIDENT  —  WANTONNKSS  —  HARMLBBS 

ERROR. 

1.  PlaintilFs  testimony.  In  an  action  against 
a  street  car  company  for  injuries  at  a  street 
crossing,  that  he  had  to  get  on  the  electric 
car  track,  or  right  at  It,  in  order  to  cross  a 
railroad  track  tbat  an  engine  was  on.  Is  ob- 
jectionable as  a  conclusion. 

2.  The  testimony  of  witness  that  he  was  not 
aware  tbe  car  was  moving  towards  him  bcfon 
It  struck  him  Is  not  tbe  statemmt  0(  a  cob- 
elusion,  but  of  a  concrete  fact. 

3.  The  answer,  "He  was  doing  alt  he  could 
to  stop,"  is  not  reaponsiTe  to  the  t^estlon,  "Did 
you  see  bim  do  anything  to  wtosr'  and  there- 
fore may  be  excluded,  tnongh  no  objection  was 
made  to  tbe  question. 

4.  Though  a  motorman  Is  not  aware  of  fiie 
peril  of  one  on  the  track  in  time  to  avoid  In- 
jnrlng  him,  yet  the  company  Is  liable  If  the 
motorman  was  gnllty  of  irantonness  Ia  run' 

Digitized  byVjOOglC 


BIRMINGHAU  BT.  A  SLBOTBIC  Cav.  JACKSON. 


096 


ning  Ub  car  ora  the  crossing  at  the  time  and 

under  the  circamstaDces. 

B.  In  an  action  for  injarles^  admission  of 
plaiatiirB  conclusion  la  barmleas;  it  tending 
merely  to  show  he  was  not  negligent,  and  the 
case  being  tried  on  the  theory,  and  the  jury 
being  charged,  that  he  was  negligent. 

Appeal  from  City  Oouxt  of  Blrmlngbam; 
Ghas.  A.  Senn,  Judge 

.ActloD  by  A.  B.  Jackson  against  the  Bir- 
mingham Railway  &  Electric  Company  for 
personal  Injuries.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

The  complaint  contained  three  counts.  In 
the  first  count  it  was  alleged  that  the  defend- 
ant waa  engaged  In  operating  a  line  of  street 
cars  on  Twentieth  street,  between  First  Ave- 
nue and  Avenue  A,  in  the  city  of  Birming- 
ham, which  street  was  a  much-frequented 
public  thoroughfare;  that  on  NoTemt>er  21, 
1898,  the  plaintlfl  was  upon  said  street  at  or 
near  where  tbe  tracks  of  the  said  street  rail- 
way cross  certain  railroad  tracks,  when  the 
defendant,  "through  Its  servant  or  agent  In 
charge  or  control  of  said  car,  negligently 
caused  or  allowed  said  car  to  run  upon  or 
over  plaintiff,  and,  as  a  proximate  conse- 
quence thereof,  platntlfTs  leg  was  broken, 
tala  back  was  injured,"  etc.  In  the  second 
count  the  negligence  alleged  was  that  on  said 
day  and  at  said  place,  as  specified  In  the 
first  count,  "defendant,  through  Its  servant 
or  agent  In  charge  or  control  of  said  car,  neg- 
ligently failed  to  properly  and  anfflctently 
notify  plaintiff  of  tbe  approach  of  said  car 
by  ringing  the  gong  or  otherwise,  and,  as  a 
proximate  consequence  of  said  negligence, 
said  car  ran  upon  plalntilt  and  caused  the 
injuries  complained  of."  In  the  third  count 
the  negligence  alleged  was  that  the  "defend- 
ant, through  Its  servant  or  agent  In  charge 
or  control  of  said  car,  recklessly  and  wan- 
tonly or  intentionally  caused  the  injuries  and 
damages  to  plaintiff  set  out  in  the  first  count 
In  the  manner  following,  viz.:  Said  agent 
recklessly  and  wantonly  or  Intentionally 
caused  or  allowed  said  car  to  run  upon  plain- 
tiff." The  defendant  pleaded  the  general  Is- 
sue, and  by  special  plea  set  up  the  contribu- 
tory negligence  of  the  plaintiff,  and  upon 
these  pleas  issue  waa  Joined.  In  the  trial  of 
the  case  it  was  shown  that  the  accident  to 
the  plaintiff  occurred  on  Twentieth  street, 
between  First  avenue  and  Avenue  A,  in  the 
city  of  Birmingham;  that  defendant's  street 
car  tracks  at  this  place  crossed  tbe  tracks 
of  several  railroad  companies,  and  the  de- 
fendant's tracks  are  upon  tbe  same  grade  as 
the  sidewalk;  that  Just  before  the  accident  a 
jBwltch  engine  on  the  track  of  the  Alabama 
Great  Southern  Ballroad  bad  blocked  up  the 
4!ro6Sing;  that,  upon  the  said  engine  moving 
back  from  across  the  street,  the  flagman  who 
-was  stationed  there  gave  a  signal  to  the 
street  car  and  the  pedestrians  who  bad  been 
stopped  by  reason  of  the  street  being  blocked 
by  tbe  engine  to  come  on  across  the  railroad 
tracks;  that  said  engine  did  not  entirely 
clear  the  street,  but  vob  only  fnun  tbree  to 


•Ix  feet  awoy  from  tbe  track  of  tbe  defend- 
ant; that  as  the  plaintiff  was  walking  around 
the  engine  going  In  the  same  direction  In 
which  defendant's  car  was  going,  he  stepped 
upon  the  track  of  the  defendant,  and  was 
ran  over  by  one  of  the  cars  operated  thereon 
by  the  defendant  company.  The  evidence 
for  the  plaintiff  tended  to  show  that  said 
car  was  running  from  four  to  six  miles  p» 
hour,  that  the  gong  on  the  car  waa  not 
sounded,  that  the  engine  was  only  tbree  to 
four  feet  away  from  the  track  of  the  cte> 
fendant,  and  that  in  going  aronnd  the  engine 
It  was  necessaz?  for  the  plaintlfl  to  step  nit- 
on tbe  track  of  tbe  defendant.  Tbe  evidence 
for  the  defendant  tended  to  show  that  the 
engine  was  removed  from  defendanfa  tracks 
six  or  eight  feet;  that  th^  was  plenty  of 
space  between,  the  defendant's  tracto  and 
wh^  tbe  engine  was  standing  for  pedes- 
trians to  pass  without  stepping  on  the  track 
of  the  defendant;  that  tbe  motorman  who 
was  (derating  tbe  cnr  which  ran  over  the 
plaintiff  was  ringing  tbe  gong  continuously 
while  passing  over  the  railroad  tracks,  and 
that  aa  tbe  plaintiff  started  towards  tbe 
track  of  tbe  defendant  the  motorman  on  said 
car  rang  tiie  gong  violently;  and  that  when 
tbe  motorman  discovered  that  plaUitlff  was 
going  to  step  upon  tbe  track  be  put  on  tlie 
brakes  and  stopped  tbe  car  aa  quickly  as  be 
couldf  tbe  current  having  been  previonsly 
turned  ott.  It  was  aliown  by  tbe  evidence 
that  tbe  place  wh^  tbe  accident  occurred 
was  In  cimstant  and  frequent  use  by  pedes* 
trlans  In  crossing  said  street 

During  the  examination  of  the  plaintiff  as 
a  witness  In  his  own  behalf,  be  was  o^ed 
the  following  question:  "Tell  tbe  Jury  wheth- 
er or  not  you  had  to  get  on  the  electric  car 
track,  or  right  at  it,  in  order  to  cross  the  A. 
O.  S.  track  that  that  switch  engine  was  on?" 
The  defendant  objected  to  the  question  on 
the  ground  that  It  called  for  a  conclusion  of 
the  witness.  The  court  overruled  the  objec- 
tion, and  the  defendant  excepted.  Witness 
answered,  "Yes,  sir."  During  the  furthar  ex- 
amination of  tbe  plaintiff  be  was  asked  the 
following  question:  "Had  you  become  aware 
that  it  was  moving  on  you  or  moving  to- 
wards you  before  it  struck  you?**  The  de- 
fendant objected  to  the  question  as  calling  for 
a  conclusion  of  the  witness,  and  a  question 
that  should  be  left  to  the  Jury.  The  court 
overruled  the  objection,  and  tbe  defendant 
excepted.  Witness  answered  the  question, 
"2io,  Sir."  During  the  examination  of  one 
W.  E.  Ayers,  who  testified  that  he  was  fore- 
man In  charge  of  the  switch  engine,  and  that 
be  saw  tbe  accident,  he  was  asked  the  fol- 
lowing question:  "Did  you  see  the  motor- 
man  do  anything  to  stop?*'  Witness  answer- 
ed: "Yes,  sir;  he  was  doing  all  he  could  to 
stop."  The  plaintiff  moved  to  exclude  this 
answer.  The  court  sustained  the  motion, 
and  the  defendant  duly  excepted. 

Among  the  charges  asked  by  the  defend- 
ant, to  tbe  court* ■  retusal  to  i^ve  each  of 
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-whluii  tbe  defendant  raparately  excepted, 
were  the  following:  "<2)  It  the  motorman 
did  all  be  could,  after  tbe  p^il  of  tbe  plain- 
tiff became  manifest  to  the  motorman,  to  pre- 
vent Injuring  tbe  plaintiff,  and  yon  so  And 
from  tbe  erldence,  jon  mast  find  your  ver- 
dict tor  tbe  defendant  (3)  If  tbe  motorman 
did  all  a  prudent  and  careful  and  skillful  mo- 
torman conld  bare  done,  under  tbe  circum- 
stances of  tbe  situation,  after  he  discovered 
the  plaintiff's  peril,  and  you  so  find  from  the 
evidence,  your  verdict  mast  be  for  tbe  de- 
tendant.  (4)  It  you  believe  the  evidence,  you 
eannot  find  for  tbe  plaintiff  under  the  first 
coont  of  tbe  complaint.  (S)  If  yon  believe 
the  evidence,  yoa  cannot  find  that  tbe  motor- 
man,  when  be  discovered  plalntlfl'a  peril,  or 
was  charged  with  a  knowledge  of  such  peril, 
was  Indifferent  as  to  tbe  consequences.  (6) 
It  you  believe  the'  evidence,  you  must  find 
that  tbe  motorman  was  not  guUty  ef  reckless 
and  wan^  mlscondact  (7>  Jt  yon  believe 
tbe  evidence,  you  mast  find  that  tbe  plaintiff 
was  guilty  of  negligence  which  proximatdy 
contributed  to  bis  Injury."  "(10)  If  you  be- 
lieve the  evidence,  yon  must  find  that  tbe 
plaintiff  was  guilty  of  negligence  which  proxi- 
mately contributed  to  his  Injury,  and  yonr 
verdict  must  be  for  tbe  defendant**  *'(X2)  If 
you  believe  the  evidence,  yon  cannot  find  for 
tbe  plaintiff  under  the  third  count  of  the  com- 
plaint. (13)  Tbe  undisputed  evidence  shows 
that  after  tbe  plaintiff  last  looked  at  the 
street  car,  and  before  he  went  upon  the  street 
car  track,  there  was  Injected  into  the  situa- 
tion, then  manifest  to  him,  an  element  of 
danger,  in  this:  tibat  before  be  attempted  to 
get  upon  tbe  street  car  track  the  street  car 
was  iitarted  or  put  in  motion,  and  was  run- 
ning towards  tbe  place  where  he  went  upon 
tbe  track;  and  the  undisputed  evidence  shows 
that  before  the  coillston  tiie  plaintiff  was  un- 
aware ot  tills  new  element  of  danger,  end 
that  before  going  upon  the  track  be  exercised 
no  care  or  diligence  to  discover  this  new  ele- 
ment of  danger;  and  I  charge  yon  the  plaln- 
tlfTs  failure  to  exercise  such  care  and  dili- 
gence was  negligence  which  proximately  con- 
tributed to  the  injury  to  tbe  plaintiff,  and 
because  ot  such  contributory  negligence  tbe 
plaintiff  cannot  recover  on  tbe  first  and  sec- 
ond counts  of  the  complaint  (14)  Yon  can- 
not Bud  that  the  motorman  was  guilty  of 
willful  or  Intentional  wrong  unless  you  be- 
lieve from  the  evidence  that  the  motorman  In- 
tended to  injure  the  plaintiff."  "(16)  Tbe 
court  charges  the  jury  It  was  the  duty  of 
the  plaintiff,  when  he  approached  the  street 
car  track  for  the  purpose  of  going  upon  It 
to  look  for  approaching  cars  upon  such  track, 
and  the  omission  of  this  duty  by  tbe  plain- 
tiff while  he  was  proceeding  ten  or  fifteen 
feet  towards  the  track,  and  immediately  pre- 
ceding his  going  upon  the  track,  which  the 
undisputed  evidence  shows  Is,  as  a  matter 
of  law,  negligence  on  the  part  of  tbe  plain- 
tiff. 80  contrlbutli^  to  tbe  Injury  of  the  plain- 
tiff as  to  defeat  bis  action  counting  on  the 


Injury  as  having  been  produced  by  the  sim- 
ple negligence  ot  the  defendant  or  its  motor- 
man,  and  you  cannot  find  for  plaintiff  on 
either  tbe  first  or  second  counts  ot  tbe  com- 
plaint (17)  The  court  charges  the  jury  that 
if  the  Jury  believe  the  evidence  the  Jury  must 
find  that  after  the  motorman  discovered  the 
plaintlfiTs  peril  he  was  guilty  of  no  n^Ugence 
which  proximately  contributed  to  the  plain- 
tiff's Injury.  (18)  Tbe  undisputed  evidence 
shows  that  after  tbe  motorman  discovered 
the  plaintiff's  peril  he  did  all  he  could  to 
avert  bis  Injury.  (10)  It  from  the  evidence 
yon  believe  that  the  last  time  plaintiff  looked 
tor  approaching  cars  he  was  ten  or  fifteen 
feet  distant  from  tbe  track  upon  whldi  the 
car  which  struck  him  was  running;  that 
without  looking  again  for  the  approaching 
cars  he  stepped  on  the  track  upon  which  the 
car  which  struck  him  was  runnli^;  that  as 
soon  as  he  stepped  upon  said  track  the  mo- 
torman Immediately  applied  tbe  brake  on  tbe 
car,  and  did  all  that  be  could  do  to  stop  the 
car— I  charge  you  that  you  must  render  your 
verdict  In  favor  of  tbe  defendant"  "(23)  I 
charge  yon,  gentlemoa  of  the  Jury,  If  yon 
believe  the  evidence,  you  must  find  that  the 
plaintiff  was  guilty  of  negligence  that  proxi- 
mately contributed  to  bis  injury,  and  you 
must  find  for  the  defendant,  unless  you  be- 
lieve from  the  evidence  that  when  the  peril 
of  tiie  plaintiff  became  manifest  to  the  mo- 
torman be  consciously  failed  to  use  preven- 
tive effort  to  save  the  plaintiff  from  harm, 
when  by  tbe  exercise  of  such  preventive  ^- 
fort  he  could  have  saved  blm  from  harm." 
There  were  verdict  and  Judgment  tor  the 
plaintiff,  assessing  bis  damages  at  ^2j00(k 
Defendant  appeals,  and  assigns  as  error  the 
several  mllnga  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

Walker  Tillman  and  Campbell  ft  Forter, 
tor  appeUant   Bowman,  Harsh  ft  Beddow, 

tor  appellee. 

MCCLELLA.N.  C.  J.  The  testimony  ot  the 
plaintiff  that  be  "had  to  get  on  tbe  electric 
car  track,  or  right  at  It  lu  order  to  cross  the 
A.  G.  S.  track  that  that  switch  engine  was 
on,"  was  open  to  the  objection  interposed  to 
It  by  the  defendant.  It  was,  in  form  and 
substance,  a  mere  conclusion  of  tbe  witness 
upon  facts  which  were  capable  of  being  fully 
laid  before  the  jury.  Tbe  courfa  action  In 
allowing  It  to  be  adduced  was  erroneous. 
Bullock  V.  Wilson.  5  Port.  338;  Gibson  v. 
Hatchett,  24  Ala.  201;  Jones  v.  Hatchett  14 
Ala.  743;  Otis  v.  Thorn,  23  Ala.  469.  58  Am. 
Dec.  308;  Tanner's  Executor  v.  Louisville  & 
Xashville  Railroad  Co.,  60  Ala.  621.  626,  643; 
Birmingham  Ry.  &  Eacc.  Co.  v.  Baylor,  101 
Ala.  488.  13  South.  793;  E.  T.,  V.  &  G.  R. 
Ca  V.  Watson,  90  Ak.  41,  7  South.  813; 
Reeves  v.  State,  96  Ala.  33,  11  South.  206; 
McCutchen  v.  Logglns,  100  Ala.  457,  19 
South.  810;  A.  G.  3.  R.  Ck>.  V.  Tapla,  94  Ala. 
226,  10  South.  236;  Baker  v.  Trotter,  73  Ala. 
277;  Carney  v.  State,  79  i 
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Tbe  testimony  of  the  plaintiff  that  be  bad 
not  become  aware  that  the  car  was  moving 
on  or  towards  talm  before  It  strati  faim  was 
not  tbe  statement  of  a  conclusltm,  but  of  a 
coner^  foct  It  was  not  subject  to  tbe  ob- 
jection made  to  lt»  If  to  any. 

Tbe  testimony  of  Ayers  tbat  the  motorman 
was  "doing  all  be  could  to  atop"  was  lllegaL 
It  was  not  responslTe  to  the  question,  and 
bence  plaintiff  bad  the  right  to  have  it  oc- 
cluded, though  the  question  was  not  objected 
to.  And  eren  bad  It  been  response  to  the 
question,  the  court  ctmunitted  no  error  In  ex- 
cluding It,  though  for  want  of  such  objectbm 
th^  plaintiff  would  not  have  been  entiUed  to 
baTe  tbe  answer  exchided. 

Tlte  foregoing  are  tbe  only  rulings  on  evi- 
dence assigned  as  errors  and  discussed  in  tbe 
brief  for  appellant  There  were  other  ex- 
ceptloQS  to  rulings  upon  the  competency  of 
testimony,  bn^  of  course,  we  have  not  contid- 
ered  them. 

Tbe  rulings  of  tbe  court  in  refusing  char^ 
ges  2.  8,  4,  fi,  6,  7.  10,  12,  13.  14,  16,  17,  18, 
18,  and  2i  requested  by  defendant  are  assign- 
ed as  erroneous,  and  these  aulgnments  are 
insisted  upon  in  appellanf brief.  On  the  is- 
sues of  fact  presented  by  tbe  pleading!,  and 
tQHm  which  there  was  evidence  pro  and  con, 
we  are  of  opinion  that  the  trial  court  commit- 
ted no  error  in  any  of  these  rulings.  Those 
issues  were,  first,  whether  the  motorman 
was  guilty  of  negligence  in  respect  of  efforts 
to  avert  the  disaster  after  be  became  aware 
of  tbe  poll  of  the  plaintiff;  second,  wbetb^ 
the  motorman  consciously  failed,  sAer  be 
became  aware  of  plaintUTs  peril,  to  use  all 
means  In  his  power  to  avoid  running  over 
him;  and,  third,  whether  the  motorman, 
though  not  aware  of  plolntUTs  peril  in  time 
to  have  avoided  Injuring  bim,  was  guilty  of 
recklesB  and  wanton  or  willful  misconduct  In 
running  bis  car  onto  tbat  crossing  in  the 
manner  and  under  tbe  drcnmstances  some 
of  tbe  evidence  teoAa  to  show.  The  crossing 
appears  to  be  Just  such  a  one  as  is  referred 
to  in  Ga.  Fac.  By.  Ca  v.  Lee,  92  Ala.  262, 
271.  9  Booth.  230;  and  It  was  open  to  the 
Jury  to  find,  on  the  evidence,  that  the  motor- 
man  was  guilty  of  wantonness  In  running  his 
car  across  there  at  the  time  and  under  tbe 
circumstances  at  and  under  which  he  at- 
tmpted  to  run  it,  Uiougb  he  may  not  have 
been  at  any  fault  after  he  discovered  the 
position  of  plaintiff  and  realized  the  peril  of 
it  Further  than  la  Involved  In  what  we 
have  said,  we  deem  It  unnecessary  to  discuss 
tbe  charges  referred  to. 

Reversed  and  remanded. 

On  Application  for  Rehearing, 

{July  10,  1803.) 

On  application  for  rehearing  tbe  court  has 
reached  tbe  conclusion  tbat  the  error  com- 
mitted by  the  trial  court  in  allowing  the 
plaintiff  to  answer  the  question:  "Tell  the 
Jury  whether  or  not  you  bad  to  get  on  tbe  elec- 


tric car  track,  or  right  at  It,  In  order  to  cross 
the  A.  G.  S.  track  that  that  switch  engine 
was  on?"  was  without  injury  to  the  defend- 
ant; since  that  evidence  merely  tended  to 
show  tbat  the  plaintiff  was  not  guilty  of  iteg- 
llgence,  and  the  case  was  tried  upon  tbe  the- 
ory that  he  was  guilty  of  n^ligence,  and 
diarges  were  given  tor  tbe  defendant  de- 
claring tbat  be  was  guilty  of  negligence. 
Upon  this  consideration,  the  Jbdgment  of  re- 
versal is  set  aside,  and  the  Judgment  of  tbe 
court  will  be  afllrmed. 

037  Ala.  414) 

WBSTEBN  RT.  OF  ALABAMA  v.  AR- 
NETT.* 

(Supreme  Court  of  Alabama.   April  14,  1903.> 

MABTaB  AND  SERVANT  —  RAILROADS  —  INJU- 
RIES TO  SECTION  HAND— DEFECTIVE  HAND 
CA  R—RELKASE—PLBADINQ— EVIDENCE— WIT- 
NESSES —  CROSS-EXAMINATION  —  APPBAL- 
BEVIBW. 

1.  Errors  assigned,  but  not  argsed,  will  not 
be  reviewed  on  appeal. 

2.  VVhpre  eiTor  was  assigned  to  the  Bostaln- 
ing  of  demurrers  to  pleas  '2,  3,  and  8,  the  as- 
fiignmeut  will  be  overruled  if  tiie  ruling  on  any 
one  of  the  demurrers  was  proper. 

3.  Id  an  action  for  Injuries  to  a  railroad 
trackm&D  by  being  thrown  £rom  a  hand  car, 
alleged  to  have  resulted  from  a  defective  brace, 
a  plea  that  plaintiff  bad  knowledge  tbat  the 
brace  was  insecurely  fastened  to  the  car,  and, 
with  this  boowledge,  rode  on  the  band  car  and 
assisted  in  propelling  the  same,  was  demurra- 
ble. 

4.  Where,  In  an  action  for  injuries  to  an  em- 
ployS,  plaintiff.  In  replication  to  a  plea  alleg- 
ing  settlement  and  a  release,  averred  tbat  sach 
release  was  procured  by  misrepresentation  and 
fraud,  and  that  he  was  induced  to  sign  the 
same  shortly  after  hla  injury,  while  he  was 
sick  in  bed,  by  the  statement  of  defendant's 
agent  that  it  was  merely  a  written  statement 
that  be  had  no  ill  will  against  defendantf  such 
replication  stated  sufficient  facts  to  avoid  the 
release. 

5.  Where  plaintiff  alleged  that  he  signed  a 
release  without  knowing  what  it  contained,  on 
defendant's  misrepresentation  as  to  its  contents, 
and  that  the  amount  recited  as  the  considera- 
tion therefor  was  tendered  to  him  as  a  gift  from 
defendant,  a  rejoinder  alleging  tbat  plaintiff 
ought  to  bave  known  tbe  contents  of  the  re- 
lease, and  tbat,  with  tbe  duty  to  know,  he  never 
offered  to  return  to  defendant  tbe  considera- 
tion received  tberefor,  was  demnrrable. 

6.  In  an  action  for  Injuries  to  a  section  hand 
while  riding  on  a  hand  car,  a  plea  alleging  con- 
tributory negligence,  in  that  wnile  plaintiff  was 
standing  on  the  front  end  of  tbe  car,  with  his 
back  in  the  direction  the  car  was  moving,  be 
released  his  hold  of  the  lever,  and  took  hold  of 
a  brace,  which  be  knew,  or  could  have  known, 
was  insecurely  fastened,  and,  by  reason  of  such 
defect  in  tbe  brace,  plaintiff  fell  or  was  thrown 
from  the  car,  etc.,  was  demurrable  for  failure 
to  postulate  tbat  plaintiff  was  negligent  in  tak- 
ing hold  of  the  brace,  since  tbe  fact  tiiat  be 
took  uold  of  the  same  when  be  ought  to  have 
known  it  was  loose  was  not  negligence  as  a  mat* 
ter  of  law. 

7.  In  an  action  for  Injuries  to  a  section  hand 
by  bis  being  thrown  from  a  dtfectlTe  hand  car, 
a  question  as  to  whetber  plaintiff's  position  at 

the  tioio  wag  the  usual  and  customary  position 
for  a  man  to  occupy,  asked  for  tbe  purpose  of 
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ahowlng  that  plaintiff  had  not  aflBomed  «n  ud- 
usnal  and  dangeroua  positioD,  and  not  to  eatab- 
Ifah  a  custom  to  justify  an  act  n^ligent  per  Be, 
was  admiBsible. 

8.  In  an  action  for  Injnries  to  a  section  hand 
bj  being  thrown  from  a  hand  car,  a  ques- 
tion, a^ed  of  defendanfa  foreman,  as  to  wheth- 
er it  was  iwBBible  for  plaintiff  to  have  fallen 
as  be  did  if  he  had  been  riding  behind  the 
icTer  of  the  car,  was  improper,  as  calling  for  a 
conclusion. 

9.  Where,  In  an  action  for  Injuries  to  a  sec- 
tion hand  by  being  thrown  from  a  hand  car, 
the  foreman  of  the  gang  had  testified  that  be 
bad  given  orders  that  none  of  the  men  should 
stand  in  front  of  the  lever  to  pull,  it  was  proper 
to  allow  him  to  be  aslced  on  croas-examinatioQ 
as  to  whether'  be  made  any  objection  to  the 
way  in  which  the  men  were  operating  the  car, 
or  gave  any  orders  as  to  the  position  they  should 
occupy,  on  the  occasion  in  question. 

10.  In  an  action  for  injuries  to  a  section  hand 
by  being  thrown  from  a  band  car,  a  question 
asked  of  defendant's  foreman  of  the  section 
gang,  as  to  whether  be  had  given  them  any  or- 
ders on  any  other  day  than  the  day  of  the  ac- 
cident concerning  the  position  in  which  they 
should  stand,  was  properly  excluded  as  too 
general  and  indefinite. 

11.  Where,  in  an  action  for  injuries  to  a  section 
band  by  being  thrown  from  a  hand  car,  the 
negligence  charged  was  that  of  defendant's 
foreman  in  ordering  brakes  applied  without 
notifying  plaintiff,  and  the  evidence  showed 
that,  when  the  car  was  within  30  yards  of  its 
destination,  plaintifTs  fellow  employe  applied 
the  brskes  suddenly,  and  plaintiff  was  thrown 
off,  but  there  was  no  evidence  that  the  fore- 
man's directions  for  brakes  was  to  apply  them 
in  any  particular  manner,  or  that  there  was  any 
negligence  in  giving  the  orda>,  the  evidence 
was  m&uflBdent  to  establiah  the  negligence  char- 
ged. 

Appeal  from  City  Oourt  of  Montgomery ; 
A.  D.  Sayre,  Judge. 

Action  by  William  T.  Amett  against  the 
WoBtem  Railway  of  Alabama.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Reversed. 

The  first  count  charges  that  while  plain- 
tiff was  riding  on  a  hand  car  and  supporting 
himself  by  holding  to  a  certain  brace  thereon 
one  of  the  other  section  hands  on  said  car, 
acting'  under  instructions  and  direction  of 
the  foreman,  Degligently  and  without  warn- 
ing to  the  plaintiff,  applied  the  brakes  to 
the  wheels  of  the  said  car,  thereby  suddenly 
checking  the  speed,  by  reason  -  of  which 
plaintiff's  weight  and  body  was  thrown  vio- 
lently against  said  brace,  causlug  said  brace 
to  torn,  give  way,  or  break,  thereby  precipi- 
tating plaintiff  violently  to  the  ground  In 
front  of  said  car,  when  said  car  then  and 
there  ran  over  plaintiff,  etc. 

The  second  count  charges  negligence  of 
one  9.  I.  (joldeu,  section  foreman,  having 
superintendence  and  control  of  said  car  and 
the  section  hands  thereon,  in  causing  the 
speed  of  said  car  to  be  suddenly  checked  with- 
out warning  to  plaintiff,  thereby  causing 
plaintiff  to  fall  and  receive  the  injuries 
complained  of. 

The  third  count  charges  that  the  Injury 
complained  of  was  caused  by  reason  of  de- 
fects in  the  condition  of  said  lever  car  on 
w.hlch  plaintiff  was  riding,  in  that  a  certain 


brace  or  beam  which  had  been  used  In  sup- 
porting what  Is  called  a  "running  board"  on 
said  oar,  was  Insecurely  fastened  to  said  car, 
and  by  reason  thereof  said  brace  gave^  way, 
broke  or  turned,  thereby  precipitating  plain- 
tiff to  the  ground,  from  which  he  sustained 
the  Injuries  complained  of. 

The  fourth  count  charges  negligence  In 
general  on  the  part  of  said  Golden  iu  oper- 
ating, or  causing  to  be  operated,  said  car. 
without  specifying  any  partlcnlar  act  of  neg- 
ligence. 

The  defendant  demurred  to  each  of  the 
counts  of  the  complaint,  which  demurrer 
was  overruled,  but  under  the  opinion  It  Is 
imnecessary  to  jset  out  these  grounds  of  de- 
murrer; the  ruling  of  the  court  not  being 
Insisted  upon  in  argument. 

The  defendant  pleaded  the  general  Issue 
and  several  special  pleas,  setting  up  contrib- 
utory negligence  of  the  plaintiff  and  other 
defenses.  Among  the  pleas  setting  up  con- 
tributory negligence  were  the  following: 
"(8)  For  further  answer  to  the  third  count  of 
the  complaint  the  defendant  says  that  plain- 
tiff had  knowledge  that  the  brace  or  beam 
therein  referred  to  was  Insecurely  fastened 
to  said  car.  and  with  this  knowledge  he 
rode  upon  said  hand  car  and  assisted  in 
propelling  the  same.".  "(14)  And  for  furOier 
answer  to  the  complaint  and  each  count  there- 
of separately,  defendant  says  that  plalndfl 
caused  or  proximately  contributed  to  the  In- 
Jury  complained  of,  In  this:  that  while  he 
was  standing  on  the  front  end  of  said  ear, 
with  his  back  in  the  direction  in  which  said 
car  was  moving,  said  car  was  running  at  the 
rate  of  four  or  five  miles  an  hour,  and,  while 
he  was  holding  onto  a  lever  and  assisting  in 
propelling  said  car,  he  released  his  hold  up- 
on the  same,  and  stooped  or  squatted  down 
and  took  hold  of  a  certain  beam  or  brace  on 
said  car,  which  he  knew  or  by  proper  dili- 
gence could  have  known  was  loose,  or  inse- 
curely fastened,  and  by  reason  of  aald  de- 
fection In  said  brace  or  beam  plaintiff  fell  or 
was  thrown  from  the  car  and  received  the 
Injuries  complained  of." 

The  fourth  and  fifth  pleas  were  as  fol- 
lows: "(4)  For  further  answer  to  the  com- 
plaint defendant  says  that  It  has  paid  the 
demand  for  the  recovery  of  which  this  suit 
was  brought  before  the  action  was  com- 
menced. (5)  For  further  answer  to  the  com- 
plaint the  defendant  says  that  for  the  al- 
leged Injury  to  plaintiff,  to  wit  on  the  5th 
day  of  January,  1900,  it  compromised  and 
settled  any  and  all  claim  which  plaintiff  had 
against  the  defendant  for  said  Injury  for  a 
valuable  consideration,  and  took  his  written 
release  therefor,  In  vrords  and  figures  as  fol- 
lows, to  wit."  Then  follows  a  written  In- 
strument signed  by  plaintiff,  which  is  a  re- 
lease and  discbarge  In  full  of  defendant  for 
damages  resulting  from  said  Injury;  the  con- 
sideration expressed  being  the  payment  to 
plaintiff  of  $26,  the  receipt  ctf^blcli  Is.ac- 
knowledged.  ^.^^^^^^^^  bydOOglC 
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The  i^lntlff  danmred  to  each  of  the  spe- 
cial pleas.  Tbe  demnrren  to  the  second, 
third  and  el^th  pleaa  woe  soBtalned.  The 
ground  of  dranoirer  to  the  eighth  plea  was 
aa  foUom:  "(1)  Said  plea  does  not  show 
when  the  plaintiff  obtained  knowledge  that 
the  brace  or  beam  on  said  car  vas  inse- 
cme^  fastened.  (2)  Said  plea  does  not  al- 
lege or  show  that  Ihe  plaintlfF  had  bera  af- 
fovded  a  reasonable  opportnnl^r  to  Inform 
the  defendant  or  its  agent  of  said  defects." 

The  assignment  of  error  based  on  tiie  ml- 
Ing  of  the  coort  In  sostalning  the  demnrrers 
to  pleas  2,  8  and  8  was  as  follows:  "The 
court  erred  In  snstalnlng  plaintiff's  demnr- 
rera  to  defendant's  pleas  numbered  %  8  and 
a" 

The  seventh  and  ninth  pleas  were  stricken 
on  motion  of  the  plaintiff,  but  nnder  the 
opinion  It  Is  unnecessary  to  set  out  at  l^igth 
these  pleas  or  the  motion. 

To  the  fourteenth  plea  the  plaintiff  demur- 
red upon  the  following  grounds:  "(1)  It  Is 
not  Sbown  in  said  plea  that  plaintiff  knew  or 
had  reason  to  believe  that  there  was  a  safer 
aod  better  way  for  him  to  perform  his  dutj' 
while  on  said  car.  (2)  The  fact  that  said 
car  was  suddenly  Jerked  by  the  negligent 
act  of  the  defendant's  agent  was  not  denied 
In  said  plea,  nor  does  said  plea  set  up  any 
matter  in  avoidance  of  such  allegation.  (3) 
The  facts  set  forth  In  said  plea  do  not  sus- 
tain the  conclusion  therein  averred  that  the 
n^Ugenee  of  plaintiff  proximately  contrib- 
uted to  the  Injury  complained  of.  (4)  Said 
plea  falls  to  aver  that  it  was  the  duty  of 
plaintiff  to  hold  onto  the  lever  or  crank  of 
said  car  at  the  time  he  received  the  Injuries 
complained  of.  (5)  Said  plea  does  not  show 
when  the  plaintiff  obtained  knowledge  that 
the  brace  or  beam  on  said  car  was  Insecure- 
ly fastened.  (6)  Said  plea  does  not  allege 
or  show  that  plaintiff  had  been  offered  a 
reasonable  opportunity  to  Inform  the  de- 
fendant or  defendant's  agents  of.  said  defect 
(7)  Said  plea  la  not  an  answer  to  the  first 
count  of  the  complaint" 

The  demurrer  to  the  fourteenth  plea  was 
sustained.  The  demurrers  to  the  pleas  oth- 
er than  those  Just  above  referred  to  were 
overruled. 

■To  the  fourth  and  fifth  pleas  the  plaintiff 
filed  a  general  replication,  taking  Issue  there- 
on, and  also  the  foUowlug  special  replica- 
tions: "(1)  And  for  replication  to  pleas  4 
and  5.  respectively,  plaintiff  says  that  short- 
ly after  he  received  the  Injuries  complained 
of  in  his  complaint,  and  while  at  his  home 
confined  to  his  bed  on  account  of  said  in- 
juries, and  while  suffering  great  and  Intense 
pain  therefrom,  an  officer  and  agent  of  the 
defendant  corporation  came  to  plaintiff's 
home,  and  stated  to  him  substantially  as  fol- 
lows: That  one  Smith,  who  plaintiff  avers 
was  then  the  president  of  the  defendant  cor- 
poration, desired  to  make  plaintiff  a  present 
of  twenty-five  dollars;  that  plaintiff  was  a 
white  man,  and  be  felt  sorry  for  Mm,  and 


thereupon  handed  to  plaintiff  $25  in  money, 
and  then  and  there  stated  to  plaintiff  that 
the  defendant  company  would  look  after 
him  when  be  got  well,  and  give  him  a  per- 
manent job  when  he  got  up,  and  thnvupon 
produced  a  paper  which  said  officer  or  agent 
held  in  bis  band,  and  requested  plaintiff  to 
sign.  Plaintiff  thereupon  asked  what  the 
paper  was,  to  which  said  officer  or  agent  re- 
plied that  It  did  not  amount  to  anything; 
that  It  was  rimply  a  paper  stating  that 
plaintiff  had  no  III  will  or  hard  feelings 
against  defendant  company;  that  plaintiff 
did  not  read  said  paper  and  did  not  know  the 
contents  tho-eof,  but  acting  and  relying  up- 
on the  statements  of  said  officer  and  agent, 
under  the  circumstances  hereinabove  set 
forth,  signed  the  same.  Plaintiff  had  no 
knowledge  of  the  contents  of  said  paper,  and 
he  signed  no  otiier  paper  purporting  to  be  a 
release  of  said  claim  except  as  hereinabove 
mentioned,  nor  did  he  ever  receive  any  mon- 
ey from  the  defendant  In  payment  of  his 
claim,  nor  has  said  claim  ever  been  paid  or 
satisfied  In  any  way." 

To  this  replication  the  defendant  demur- 
red upon  the  following  grounds:  "(1)  Be- 
cause the  matters  therein  set  forth  are  not 
sufficient  to  avoid  the  legal  force  of  the  facts 
set  forth  in  said  pleas.  (2)  Because  It  at- 
tempts to  vary  by  parol  the  terms  and  con- 
ditions of  a  written  contract  <3)  Because 
the  facts  therein  set  forth  show  that  It  was 
plaintiff's  duty  to  have  read  said  paper  be- 
fore signing  the  same,  and  that  he  is  bound 
by  the  same  whether  he  read  it  or  not  (4) 
Because  It  does  not  show  thst  plaintiff  could 
not  by  reasonable  and  proper  diligence  on 
his  part  have  known  tiie  contents  of  said 
paper.  (5)  Because  the  facts  therein  set 
forth  show  that  plaintiff  Is  bound  by  the  con- 
ditions of  the  paper  that  be  did  sign,  wheth- 
er he  knew  the  contents  thereof  or  not  (6) 
Because  said  replication  does  not  show  that 
plaintiff  has  ever  offered  to  return  to  the 
defendant  the  consideration  set  forth  In  tbe 
release  set  up  in  said  pleas.  (7)  Because  It 
does  not  show  that  plaintiff  could  not  read 
or  was  otherwise  prevented  from  ascertain- 
ing the  contents  of  said  paper." 

The  defendant  filed  tbe  following  rejoin- 
der to  the  plaintiff's  special  replication  to 
pleas  4  and  6:  "Oomes  the  defendant  and 
for  rejoinder  to  plaintiff's  replication  to  pleas 
Nos.  4  and  6  says  that  plaintiff  was  a  man 
of  Intelligence  and  education,  and  could  read 
and  write  and  was  fully  capable  of  making 
a  contract  rationally,  and  that  while  In  this 
condition  he  received  the  payment  referred 
to  In  defendant's  pleas  Nos.  4  and  6,  and 
executed  the  release  set  out  In  plea  5,  and 
at  the  time  he  received  it  he  either  knew  or 
ought  to  have  known  tbe  contents  of  the  said 
release  set  forth  in  defendant's  plea  No.  5. 
and  defendant  avers  that  plaintiff,  with  this 
knowledge  or  duty  to  know,  has  never  offer- 
ed to  return  to  defendant  the  consideration 
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release."  The  demurreir  to  this  rejoinder  was 
sustained.  laane  was  then  Joined  upon  the 
pleas  as  stated  In  the  opinion. 

On  the  trial  of  the  case  the  following  facts 
were  shown  by  the  evidence  without  conflict: 
At  the  time  of  the  Injury  complained  of 
plaintiff  was  In  the  employment  of  the  de- 
fen^nt  as  section  band  on  Its  road,  and  was 
tmder  the  superintendence,  direction  and  con- 
trol of  one  S.  L  Golden,  who  was  sectlcm 
foreman.  Jost  preceding  the  Injury  to  the 
plaintiff  the  foreman  and  the  section  hands 
started  from  their  work  over  to  the  section 
house  for  dinner.  For  this  purpose  they 
boarded  a  hand  or  leva:  car.  There  were  on 
this  car  GJolden  and  the  plaintiff,  and  four 
other  section  hands.  The  car  was  equipped 
with  a  lever  which  had  two  bandies,  one  In 
front  and  one  In  the  rear,  by  means  of  which 
the  car  was  propelled.  Two  of  the  section 
hands  used  the  rear  handle  of  the  lever,  and 
the  remaining  three  section  bands.  Including 
the  plaintiff,  used  the  front  handle  of  the 
lever.  The  otber  four  section  hands  stood 
behind  the  lever  handles,  with  thehr  faces  In 
the  direction  In  which  the  car  was  going. 
The  plaintiff  stood  between  the  two  otiia 
section  hands  who  were  working  the  front 
handle  of  the  lever,  and  his  back  was  turn- 
ed towards  the  direction  In  which  the  car 
was  going.  When  within  a  short  dlstonce  of 
tine  section  bouse,  where  the  car  was  to  be 
sti^ped,  the  section  hands  ceased  to  propel 
the  lever  and  took  their  hands  therefrom. 
Thereupon  the  plaintiff  squatted  &wn  from 
where  he  had  been  standing.  It  was  while  In 
this  position  that  plaintiff  fell  off.  The  car 
ran  over  the  plaintiff,  breaking  one  of  his 
legs  near  the  hip  Joint,  and  inflicting  other 
hijurles.  On  the  side  of  the  car  nearest 
which  the  plaintiff  squatted  down  after  re- 
leasing the  lever  handle,  there  was  a  brace 
or  beam  which  was  used  to  support  a  run- 
ning board.  The  evidence  of  the  plaintiff 
tended  to  show  that  after  he  had  released  the 
lever  handle  and  stooped  down  in  a  sitting 
position.  Just  before  reacMng  the  required 
stopping  place,  and  while  his  bac^  was  turn- 
ed to  Golden,  the  section  foreman,  one  of  the 
section  hands  on  said  car,  In  obedience  to  In- 
structiims  from  said  Golden,  si^enly  ap- 
plied the  brakes  on  said  car  without  giving 
notice  or  warning  to  plaintiff,  and  that  by 
reason  of  the  sudden  Jerk  thereby  given  the 
car  plaintiff's  body  was  thrown  violently 
against  the  brace  or  beam  on  the  side  of  the 
car,  which  brace  or  beam  turned,  or  gave 
way,  and  plaintiff  was  thrown  to  the  ground 
In  front  of  the  moving  car;  that  the  plain- 
tiff's position  and  the  condition  of  the  car 
were  well  known  to  tiie  foreman.  Golden; 
and  that  there  was  no  other  feasible  or  safe 
place  for  the  plaintiff  to  occupy  while  per- 
forming the  duties  required  of  him. 

The  evidence  for  the  defendant  tended  to 
show  that  plaintiff  was  In  the  act  of  falling 
when  tiie  foreman.  Golden,  gave  the  order  to 
apply  the  brake^  and  when  the  brake  was 


appBed;  that  the  ordw  was  given  for  the 
purpose  of  preventing  him  from  falling;  that 
the  proper  place  fbr  falm  to  have  wwked  in 
propelling  said  car  was  behind  the  lever, 
with  his  face  turned  In  the  direction  In  which 
the  COT  vras  going,  and  not  In  the  position 
which  he  occupied.  Defendant  also  Intro- 
duced evidence  tending  to  show  that  the  sum 
of  (25  had  been  paid  the  phtlntiff  In  full  set- 
tiement  and  discharge  of  all  damages  tfaere- 
ftrom  by  plaintiff  tor  injuries  sustained  In 
falling  from  said  car;  that  the  plaintiff  had 
executed  to  the  defendant  a  written  release, 
which  was  copied  In  the  fifth  plea  and  which 
was  produced  in  evidence;  and  that  at  the 
time  of  the  execution  of  this  written  release 
the  meaning  of  the  retease  and  what  was  con- 
tained therein  was  explained  to  plaintiff  by 
defendant's  agait. 

In  rebuttal  the  plaintiff  testified,  and  he 
also  introduced  other  evidence  tending  to 
^w,  that  he  had  never  been  paid  anything 
by  the  def^idant  in  settlement  of  his  claim 
for  damages  against  the  defendant;  that  he 
had  never  executed  a  release  or  discharge  of 
the  defendant  of  said  damages,  and  that, 
while  he  was  In  bed  on  account  of  said  In- 
juries, the  general  paymaster  of  the  defend- 
ant came  to  his  house  and  gave  to  him  f25  In 
money,  stating  that  it  was  a  gift  frmn  the 
president  of  the  road,  and  that  upon  said 
paymaster  asking  blm  to  sign  a  pqter  which 
was  presented  to  him,  and  upcm  his  asking 
said  paymaster  what  It  was,  he  was  told  that 
it  amounted  to  nothing,  and  was  a  statement 
on  the  plaintiff's  part  that  he  bore  no  ill  will 
towards  the  defendant;  that  the  plaintiff  did 
not  read  the  paper,  nor  waa  it  read  to  him, 
nor  did  he  know  its  contents,  but,  acting  on 
the  statements  made  him  by  defendant's  pay- 
master, he  signed  it. 

Among  the  charges  requested  by  the  de- 
fendant, to  the  refusal  to  give  each  of  which 
the  defendant  separately  excepted,  waa  the 
general  affirmative  charge  in  its  favor. 

George  P.  Harrison,  for  appellant.  Gktr- 
don  Macdonald  and  Crum  ft  Well,  tor  appel- 
lee. 

HABALSON,  J.  1.  The  defendant  demur- 
red to  the  counts  In  the  complaint,  which 
were  overruled.  Errors  are  assigned  for 
the  overruling  of  these  demurrers,  but  tiiey 
are  not  Insisted  on  in  ai^ument.  and  are 
therefore  waived.  The  same  Is  true  of  the 
ruling  of  the  court  in  striking  pleas  7  and 
9,  the  basis  of  assignment  of  error  number- 
ed 4. 

It  may  be  said  as  to  sustaining  the  demur* 
rers  to  pleas  2,  8,  and  8,  that  If  any  of  the 
grounds  were  properly  sustained,  the  aadgn- 
ment  of  error  cannot  be  allowed,  for  the  rea- 
son that  it  iB  not  based  upon  these  mllngs 
severally,  but  upon  them  as  a  whole.  Sus- 
taining the  demurrOT  to  the  eighth  plea  was 
good,  and,  therefore,  the  ruling  sustolnlng 
the  demurrers  to  the  three  ^pteas  wasiyrttb- 
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ont  error.   Goodwin  v.  Whitehead,  95  Ala.  i 
409,  11  South.  63;  Kennon  v.  W.  U.  T.  Co.,  92 
Ala.  399,  8  South.  200;    Coleman  y.  Pike 
County,  88  Ala.  326,  3  South.  765.  8  Am.  St. 
Rep.  746. 

2.  The  fourth  plea  waB  payment,  and  fifth, 
that  the  defendant,  before  suit  commenced 
on  January  5,  1000,  for  a  valuable  considera- 
tion, compromised  and  settled  all  claim  which 
plalDttfF  had  against  It  for  said  Injury.  Said 
receipt  Is  set  out  In  full  In  the  plea.  The 
plaintiff  replied,  talcing  Issue  on  the  pleas, 
and  specially,  that  said  alleged  compromise 
was  procured  by  the  fraud  and  misrepre- 
sentations of  defendant.  If  the  facts  set  up 
in  this  replication  are  true,  the  plaintiff, 
though  he  executed  said  receipt  and  acquit- 
tance, was  not  bound  thereby.  When  the  ex&- 
cution  of  a  written  Instrument  Is  procured  by 
a  misrepresentation  of  its  contents,  and  the 
party  Is  Induced  by  such  fraud  to  sign  It  when 
he  did  not  know  he  was  signing  sucb  an  in- 
strument, and  which  he  did  not  intend  to  sign, 
the  party  so  defrauded  may  avoid  his  signa- 
ture, because  of  the  fraud  practiced  upon 
him,  notwithstanding  he  may  have  neglected 
to  read  the  instrument,  or  have  It  read  to 
him.  But  he  must  establish  the  fraud  by 
clear  and  satisfactory  proof.  Beck,  etc.,  Co. 
V.  Houppert,  104  Ala.  508,  16  South.  522,  63 
Am.  St.  Rep.  77;  The  Bank  of  GuntersTllle 
V.  Webb,  108  Ala.  182,  19  South.  14;  TlUiB 
T.  Austin,  117  Ala.  262,  22  South.  976;  Fol- 
mar  t.  Slier,  81  South.  720. 

8.  Nor  was  there  error  in  sustaining  the 
demurrer  to  the  rejoinder  of  defendant  to 
plaintiff's  special  replication  to  pleas  4  and 
6,  for  the  reason,  that  the  rejoinder  sets  up 
that  the  plaintiff  "ought  to  liave  known  the 
contents  of  the  said  release  set  forth  in 
defendant's  plea  No.  6,"  and  with  the  "duty 
to  know,  has  never  offered  to  return  to  de- 
fendant the  consideration  received  by  blm 
for  the  execution  of  said  release."  Without 
knowing  what  the  release  contained,  it  was 
not  binding  on  him.  Moreover,  the  replica- 
tion set  up  that  the  $26  was  a  gift  by  de- 
fendant to  plaintiff.  If  so,  he  was  under  no 
duty  to  return  It 

4.  Plea  14  was  bad  In  that  It  does  not 
postulate  that  the  plaintiff  was  negligent  in 
taking  hold  of  the  beam.  The  fact  that  be 
took  bold  of  the  beam,  which  he  ought  to 
have  known  was  loose,  was  not  negligence  as 
a  matter  of  law,  and  the  plea  does  not  al- 
lege It  was  negligence  in  blm  to  do  so. 

The  case  was  tried  upon  the  several  counts 
in  the  complaint,  with  general  issue  there- 
on, on  pleas  6,  10,  11,  12  and  13.  and  on 
plaintiff's  replication  to  pleas  4  and  5. 

5.  The  plaintiff,  when  examined  as  a  wit- 
ness for  himself,  gave  an  account  of  the 
movements  of  the  hand  car  from  which  be 
was  thrown,  and  which  he  was  assisting  In 
propelling,  the  condition  the  car  was  in  and 
the  position  that  be  and  others  occupied 
on  it  at  the  time.  He  said  that  the  parties 
who  operated  the  crank  were  standing,  two 


I  operating  the  lever  in  the  rear  and  three 
In  front;  that  he  was  one  of  the  three  who 
were  working  It  in  front,  and  that  he  was 
in  front  of  the  lever,  cranking  In  the  center. 
At  this  point,  his  attorney  asked  blm,  "Was 
that  the  usual  and  customary  position  for  a 
man  to  occupy?"  The  object  of  the  ques- 
tion,—for  which  it  was  proper,— was  to  show, 
that  plaintiff  had  not  assumed  an  unusual 
and  dangerons  position  on  the  car  while  he 
was  In  discbarge  of  his  duty,  and  not  aF 
contended  by  defendant,  to  establish  a  cus- 
tom to  Justify  the  doing  of  an  act  wblcl 
was  negligence  per  se. 

6.  Golden,  a  witness  for  defendant,  tes- 
tlAed  to  being  on  the  car;  that  he  did  not 
remember  paying  any  attention  to  plaintiff 
after  he  got  on  the  car,  before  he  turned  the 
lever  loose;  that  he  did  not  know  what  he 
was  doing  when  he  fell,  and  was  falling  at 
the  time  he  saw  blm,  at  which  time,  witness 
threw  up  his  hands  for  brakes  which  had 
not  been  on  before  he  discovered  plaintiff; 
that  he  fell  like  he  was  going  off  head  fore- 
most, and  that  plaintiff  was  falling  in  front 
of  the  lever.  Here,  the  defendant's  attor- 
ney asked  him:  "If  It  was  possible  for  him 
to  have  fallen  as  he  did,  if  be  had  been  be- 
hind the  lever7*  To  this  question,  before 
it  was  answered,  the  plaintiff  objected,  but 
the  witness  answered,  that  he  could  not  have 
fallen  If  he  had  been  behind  the  lever,  and 
plaintiff  moved  to  exclude  the  answer,  which 
was  done.  It  called  for  a  coDClusIon  of  the 
witness,  and  not  for  a  fact,  as  to  a  matter 
proper  for  the  consideration  and  determina- 
tion of  tho  Jury,  on  facts  stated.  That  the 
witness  was  section  foreman,  made  no  dif- 
ference as  to  the  pn^^er  ezclnslon  of  the 
answer. 

7.  This  witness,  shown  to  be  foreman  in 
charge  of  the  car,  was  asked  on  the  cross, 
if  he  had  made  any  "objection  to  the  way 
in  which  they  [the  men  operating  the  crank 
or  lever.  Including  plaintiff]  were  handling 
the  car,  and  the  way  they  were  cranking?" 
and  he  answered,  "No,  air."  He  further 
stated  that  he  made  no  objections  to  the 
position  they  were  occupying  on  that  occa- 
sion, and  he  gave  them  no  orders  to  occupy 
any  other  position  on  that  occasion.  The 
question  was  proper  on  the  cross.  Golden 
had  testified  that  he  had  given  orders  that 
none  of  the  men  should  stand  In  front  of 
the  car  to  pull,  and  the  answer  was  perti- 
nent as  going  to  his  credibility.  In  that  he 
saw  him  in  front  and  did  not  object  to  It 

8.  On  the  redirect  examination,  defendant 
asked  him:  "Did  yon  ever  give  them  any 
orders  on  any  other  day?"  An  objection 
was  properly  sustained  to  the  question.  The 
question  as  propounded  embraced  any  kind 
of  orders,  and  not  specially  orders  about  the 
position  the  parties  on  the  car  occupied  when 
propelling  It.  The  court  cannot  be  put  In 
error  for  disallowing  so  general  and  Indefinite 
a  question.  It  should  have  been  limited  in 
Its  scope  to  the  mett^.^^f^ 
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ume  difflcnlty  betaOB  flie  oOier  qaeatUm  fol- 
lowing the  Uut  one:  "Wben  did  Ton  giro 
them  any  instmctlona?^ 

9.  We  need  not  refer  to  the  charges  irhlch 
were  given  and  refused,  ta  the  giving  and 
refusal  of  wbleh  defendant  excepted,  except 
to  the  BxBtf-Om  ^neral  charge  for  the  ds- 
fendant-^blch  was  refused. 

The  first  count  In  the  complaint  falla  to 
state  any  cause  of  action,  In  that  the  negli- 
gence averred  Is  atttlbtited  to  one  of  the 
section  hands,  a  fellow  servant,  not  acting 
In  the  capacl^  of  snperln^drace. 

The  defect  in  the  brace  or  beam  aa  alleged 
In  the  third  connt,  for  the  purposes  for 
which  it  was  intended,  did  not  «ist,  and  the 
brace  for  such  pnrpoees  was  not  shown  to 
have  been  defective  at  all,  so  that  it  may  be 
said  the  averments  of  negligence  In  this 
count  were  not  proved. 

The  only  evidence  relied  on  to  snppmt 
the  second  count  Is,  that  Ooldeo,  the  fore- 
man. Diligently  ordered  brakes  applied  with- 
out notifying  the  plaintiff,  or  the  crew,  that 
he  was  going  to  give  the  order.  The  car, 
acoordlDg  to  plalntifCs  testimony,  was  with- 
in about  80  yards  of  Its  destination,  the  tool 
house,  and  after  they  had  gott«i  within  50 
OF  00  yards  of  that  boose,  they  had  speed 
enough  to  ran  there  with  the  momentum  of 
the  car,  and  the  propelling  lever  was  let 
loose  in  order  for  tiie  car  to  have  its  own 
speed  to  the  house.  When  abont  80  yards 
from  the  house  one  Lucius  CUbson  applied 
the  Iwake  suddenly  and  plaintiff  was  thrown 
off  the  car.  It  was  not  shown  that  Oolden's 
directions  for  brakes  was  to  ajfuHs  them  In 
any  particular  manner,  nor  that  th&ce  was 
any  negligence  In  giving  the  order.  The 
evidence,  therefore,  falls  to  support  connts 
of  the  complaint,  and  the  general  charge 
sbouM,  as  requested,  have  been  given  for 
defendant 

Reversed  and  remanded. 


(IS?  Ala.  247) 

SOUTHBSy  OAR  &  FOUNDRY  GO.  v. 

JiaNKlNGS.* 

(SoproDe  Oonrt  of  Alabama.   April  21,  ^903.) 

MASTER  AND  SERVANT— INJURIES  TO  SERV- 
ANT—DEFECTIVE DERRICK— COMPLAINT— AL- 
LEGATIONS OP  NEOLIQENCE  —  QUESTIONS 
FOB  JURY— INSTRUCTIONS. 

1.  Under  Code  1806,  S  1740,  sobd.  1,  provid- 
ing that  when  an  injury  to  aa  employ^  is  caus- 
ed by  reason  of  any  defect  in  tbe  condition  of 
the  ways,  works,  machinery,  or  plant  connected 
witiL  or  used  in  the  buslnesB  of  the  employer, 
tbe  latto!  shall  be  liable  aa  If  the  employ^  vera 
a  stranger,  a  complaint  for  injories  to  a  serv- 
ftht'  by  reason  of  tne  fall  of  a  derrick  from  cer- 
tain alleged  'defects  In  the  metal  strips  and 
rods  by  which  it  was.  held  in  position,,  and  tluit 
the  wall  to  which  the  derrick  wag  fastened  was 
not  Bufflciently  strong  to  support  the  same,  and 
that'snch  defects  ftrope  from,  of  had  not  been 
diB<:OTet«d  owfaifir  to,  defendant's  negligence,  or 
of  Qome -person,  fn  defendant's  jBerrice,-  employed 
.with  the  d^ty  of  seeing  that  the  ways,  works, 
and  machinery  were  in  proper  condition,,  was 

•  •lUhwriac  unisa  jairii'im. ■ 


not  demurrable  for  Indeflnttenesa  of  avermoit 
reapecting  tbe  acts  of  negligence  charged. 

'  2.  It  was  not  necessary  (or  the  complaint  to 
negative  that  idalntlff  had  knowledge  of  the  de- 
fects; plaiotiff*«  knowledge,  if  any,  being  mat- 
tw  of  defense. 

8.  Under  Code  1896,  SS  1825,  1833,  anthorla- 
Ing  the  compulsory  attendance  of  witneBsea  re- 
rifUng  within  100  miles,  and  the  taking  of  dep- 
ositions of  witnesses  residing  beyond  such  dis- 
tance, from  the  place  of  trial,  a  part7  was  not 
entitled  to  Introduce  a  witness*  evidence  on  a 
former  trial  on  a  showing  that  the  witness  was 
not  present,  but  was  stayiag  indefinitely  at  an- 
other city  within  the  state. 

4.  Error  cannot  be  predicated  on  tbe  exclu- 
sion of  certain  evidence  of  a  witness  on  objec- 
tion, where  the  witness,  by  sabsequent  testi- 
mony, gave  the  information  called  for  by  the 
Question. 

5.  Where,  In  an  action  for  Injaries  to  an  em- 

Sloyfi  bv  the  falling  of  a  crane,  tbete  was  evi- 
ence  that  the  wooden  beam  In  which  the  tap 
pivot  of  the  crane  worked,  and  which  aa-ved 
to  hold  tbe  crane  to  a  wall,  was  unaoond,  and 
that  when  the  accident  occurred  tbe  beam  and 
tiie  metal  fastening  broke,  and  that  part  of  the 
wall  was  pulled  down,  defeudanf s  negUguice 
In  maintaining  such  defective  machinery  was 
for  the  jury, 

0.  Where  defendant's  sen-ant  was  injured  by 
tiie  falling  of  a  derrick,  and  there  was  evidence 
tending  to  show  that  the  unsoand  condition  of 
the  wooden  beam  holding  the  derrick  in  place 
was  a  contributing,  thougli  not  the  main,  cause 
of  the  fall,  an  instruction  that  if  the  jury 
foand  that  the  woodwork  around  which  the 
pivot  of  the  crane  worked  had  bat  littie  to  do 
with  the  falling  thereof,  and  that  the  breaking 
of  the  guy  rods  was  the  main  cause  of  its  fall- 
ing, then  it  would  be  immaterial  that  certain 
of  the  woodwork  was  cracked  or  detective,  it 
that  was  not  the  cause  of  the  crane's  falUog, 
was  properly  refused. 

7.  In  an  action  tor  injuries  to  an  employ^  by 
the  falling  of  a  crane,  a  requested  Instruction 
that  if  the  jury  found  from  the  evidence  that 
the  accident  occurred  by  reason  of  certain  de- 
fects in  iron  goy  rods  or  plates,  whldi  defects 
were  not  known  to  defendant,  and  could  not  be 
known  by  the  exercise  of  reasonable  dilicaaoe 
in  time  to  have  avoided  tbe  injury,  plamtifE 
could  not  recover,  was  improperly  r^hised. 

8.  Such  requested  charge  was  not  covered  by 
an  instruction  that  If  the  jury  believed  from 
the  evidence  that  the  defects  were  latent,  and 
discovered  for  the  first  time  after  the  accident, 
defendant  was  not  liable. 

Appeal  from  Circuit  Court  Calhoun  Coun- 
ty; .John  Pelbam,  Judge. 

Action  by  Phillip  Jennings  against  tbe 
Southern  Car  ft  Foundry  Company.  From  a 
judgment  In  fiavmr  of  plaintiff,  defendant  ap- 
peals. Reversed. 

Charges  8;  "f,"  and  referred  to  in  ttis 
opinion,  are  as  follows: 

"(8)  The  court  charges  the  fury  that  if 
they  believe  from  the  evldoue  that  the  de- 
fects were  latent,  and  discovered  for  Que  first 
time  after  the  accident,  auch  defects  would 
f»t  .make  ^e  defendant  liable  In  this  action." 

"(f)  If  the  Jury  fln.d  from  the  evldenoe  that 
th«  wooden  woik  aroond  which  the  top  of 
the  crane  wr  pivot  worked  had  bat  voy  Uttle 
to  do  with  the  crane's  taUlng,  and  that  the 
breaking  of  the  guy  rods  was  the  main  cause 
of  its  falling,  tiien  It  would  be  immaterial 
that  said  wooden  work  was  cracked  or  de- 

fj.  Sm  Master  and  BnwI;  v<d^  Caat.  JMg. 
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fectlTe,  if  that  was  not  the  caiue  of  the 
crane's  falling. 

"(g)  The  conrt  charges  the  jury  that  if  they 
find  from  the  eTidence  that  the  accident  oc- 
curred by  reason  of  hidden  defects  in  the 
Iron  guy  rods  or  Iron  plates,  wtilch  defects 
were  not  known  to  defendant,  and  conid  not 
be  known  to  defendant,  by  the  exercise  of  rea- 
sonable diligence.  In  time  to  have  avoided 
the  injury,  then  the  plaintiff  cannot  recoTer.** 

J.  J.  WlUett,  for  appellant  Boss  Black- 
man,  for  appellee. 

SHARPS,  J.  Damages  are  sought  for  in- 
juries resulting  to  plaintiff  from  tbe  foiling 
of  a  crane  used  by  his  employer,  the  defend- 
ant, at  its  foundry,  for  lifting  heavy  castings. 
The  trial  was  had  under  tbe  first  and  second 
counts  of  the  complaint,  both  of  wMcfa  were 
drawn  under  subdivision  1  of  section  1740  of 
the  Code  of  1896.  The  crane  stood  by  a  brick 
wall  of  the  foundry  building,  and  was  sup- 
ported in  an  upright  position  by  being  fast- 
ened to  the  wall  and  roof  of  tbe  building.  By 
the  first  count  the  accident  is  attributed  to 
defects  in  a  wooden  beam,  and  In  certain 
metal  strips  and  rods  whereby  tbe  crane  was 
held  in  its  position,  and  fastened  to  the  wall. 
The  second  avera,  in  substance,  that  the  wall 
was  not  sufficiently  strong  to  support  the 
crane,  and  that  in  consequence  it  gave  way 
and  caused  tbe  crane  to  fall.  Bach  of  these 
counts  contains  the  averment  that  "said  de- 
fect arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  the 
defendant,  or  of  some  person  In  the  service 
or  employment  of  tbe  defendant,  and  intrust- 
ed by  it  with  the  duty  of  seeing  that  the 
ways,  -woTkB,  machinery,  or  plant  connected 
therewith  were  in  a  proper  condition."  These 
averments  of  negligence  conform  substantial- 
ly to  that  clause  of  the  statute  which  defines 
generally  the  character  of  tbe  dereliction 
which  prima  fade  renders  an  employer  liable 
tor  Injuries  sustained  by  reason  of  defects  in 
machlnezy,  etc.  Greater  particularity  of 
averment  respecting  acts  of  negligence  is  not 
required.  L.  &  N.  R.  Co.  v.  Hawkins,  92 
Ala.  243,  9  South.  271;  Mobile  &  Ohio  R.  Co. 
V.  George,  94  Ala.  199,  10  South.  145;  B.  T., 
V.  &  G.  R.  Co.  V.  Watson,  90  Ala.  41,  7  Bonth. 
813;  Laugbraa  v.  Brewer,  113  Ala.  500,  21 
South.  415;  Conrad  v.  Gray,  109  Ala.  133,  10 
South.  39a  It  was  not  necessary  for  the 
complaint  to  negative  that  plaintiff  had 
luowledge  of  tbe  defect  If  he  tiad  sach 
knowledge  before  the  accident  occurred,  that 
fact  belonged  with  defensive  matter.  Tbe  de- 
murrers to  the  first  and  second  counts,  re- 
spectively, were  properly  overruled. 

Defendant  had  no  right  to  prove  what  a 
witness  swore  on  a  former  trial  on  tbe  mere 
showing  that  the  witness  was  not  in  attend- 
ance, and  was  staying  Indefinitely  at  Monroe- 
Tllle,  in  tills  state.  If  the  witness  resided 
more  than  100  miles  from  the  place  of  trial, 
his  deposition  might  have  been  taken  (Code 
1896,  II  1820,  1838);  and.  being  within  tbe 


Jurisdiction,  he  was  not  ont  of  reach  of 
process,  by  which  his  attendance  at  tbe  trial 
could  have  been  compelled.  See  Alabama, 
etc.,  R.  Co.  T.  Bashing.  103  Ala.  542,  13 
South.  853. 

The  court  sustained  an  objection  to  a  ques- 
tion asked  the  witness  Wrenshall.  If  in  this 
there  was  error,  it  was  rendered  harmless  to 
defendant  by  subsequent  testimony  of  the 
witness  wherein  he  gave  the  informatlou 
called  for  by  the  question. 

There  was  evidence  tending  to  show  that 
tbe  wooden  beam  in  which  tbe  top  pivot  of 
the  crane  worked,  and  which  served  in  part 
to  hold  tbe  crane  to  the  wall,  was  unsound, 
and  that  when  tbe  accident  occurred  this 
beam  and  tbe  metal  fastenings  broke,  and 
also  that  part  of  the  vrall  was  pulled  down. 
Under  tbe  evidence,  the  question  of  tbe  de- 
fendant's liability  was  proper  to  be  submit- 
ted to  the  Jor7  under  tbe  first  count,  and  also 
under  the  second  count*  of  tbe  oxnplaint. 

If  tbe  unsound  condition  ot  the  wooden 
beam  was  s  contributory,  -  though  not  tbe 
main,  cause  of  the  fall,  that  condition  was 
not  Immaterial,  and  therefore  cha^e  "f '  re- 
quested by  defendant  was  properly  refused. 

Charge  "g"  correctly  asserts  the  law  as 
applicable  to  the  case.  An  employer  Is  bound 
to  use  only  reasonable  diligence  In  tbe  main- 
tenance of  machinery  and  appliances  used  in 
his  bnslneaa,  and  Is  not  chargeable  wttti  neg- 
ligence on  account  of  defects  therein  the  ex- 
istence of  which  Is  not  discoverable  by  the 
use  of  such  diligence.  Ii.  ft  N.  R.  OOb  t. 
Campbell,  87  Ala.  147,  12  South.  574;  L.  * 
N.  R.  Co.  T.  Allen,  78  Ala.  494.  This  charge 
is  not  abstract,  and  though  given  charge  8 
is  on  the  same  subject,  and  Is  probably  more 
favorable  to  tbe  defmdant  than  the  one  in 
question,  nelthw  that  nor  any  other  of  the 
given  charges  assarts  the  principle  it  em- 
bodies with  a  fullness  that  can  enable  us  to 
say  the  refusal  of  charge  "g"  was  nonlnjuri- 
ous  to  defendant  For  the  single  error  com- 
mitted hi  such  refusal  the  Judgment  must  be 
reversed  and  the  cause  remanded. 

Revived  and  remanded. 


(1S7  Ala.  59?) 

NASHVILLB,  O.  &  ST.  U  RT.  v.  CODT.* 

(Supreme  Court  of  Alabama.  June  18,  1903.) 

CARRIERS— FREIGHT— FAILURE  TO  DELIVEE— 
ACTIONS— BILL  OF  LADINQ-^VARIANCB 
—STIPULATIONS— INSTRUCTION. 

1.  Where,  in  an  action  against  a  carrier  on  a 
bill  of  lading,  the  complaint  alleged  the  bill  of 
lading  In  the  form  prescribed  by  the  Code,  tbe 
fact  that  the  bill  introdaced  in  evidence  con- 
tained special  limitations  of  the  carrier's  com- 
mon-law liability  did  not  constitute  a  varl- 
ance. 

2.  When  It  was  Btipalated  by  both  parties 
that  the  court  might  give  a  charge  to  the  jury 
that  if  th^  believed  tbe  evidence  they  should 
find  for  plainti^  or  If  they  believed  tbe  evidence 
they  should  find  for  the  defendant,  as  the  court 
might  deem  proper  under  the  taw  and  the  evi- 
dence, rnch  stipulation  opiated  merely  as  a 
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waiver  of  the  trial  by  jury,  and  was  not  In- 
tended to  put  the  trial  court  in  error  on  the 
ground  of  a  conflict  in  the  evidence. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; 3.  A.  Bllbro,  Judge. 

Action  by  A.  J,  Cody  against  the  Nashville, 
Chattanooga  &  St  Louis  Railway.  From  a 
Judgment  In  favor  of  plalntU^  defendant  ap- 
peals. Affirmed. 

The  action  was  commenced  In  a  Justice  of 
the  peace  court,  and  from  a  Judgment  tm  de- 
fault against  defendant  an  aj^eal  was  taken 
to  the  circuit  court  In  the  circuit  court  a 
complaint  was  filed  containing  two  counts. 
The  second  count,  which  sought  to  recover 
against  the  defendant  as  warehouseman,  was, 
tm  motion  of  the  defendant  strickvOL  The 
first  count  was  in  words  and  figures  as  fol- 
lows: "The  plaintiff  claims  of  the  defendant 
the  sum  of  fifty  dollars  damages  for  the  fail- 
ure to  deUver  certain  goods,  to  wit,  one  case 
of  notions  and  one  case  of  oil  dotii,  received 
by  the  defendant  as  a  common  carrier,  to 
be  delivered  to  the  plaintiff  at  Albertvllle, 
Alabama,  for  a  reward  which  defendant  fail- 
ed td  deliver."  The  defendant  pleaded  the 
general  issue,  and  npon  issue  Joined  upon  this 
plea  trial  was  had. 

It  was  shown  by  the  evidence  that  the 
goods  which  it  was  allied  In  the  complaint 
that  ^fendant  foiled  to  deliver  to  plaintiff 
were  shipped  to  the  plaintiff  at  Albertvllle; 
that  the  bill  of  lading  under  which  the  goods 
were  shipped  contained  special  stipulations 
limiting  the  defendant's  liability.  The  evi- 
dence for  the  plaintiff  tended  to  show  that  be 
sent  for  -Qie  goods  to  the  defendant's  depot, 
and  when  plaintllTs  agent  demanded  the 
goods  some  goods  whldi  were  shipped  to  the 
plaintiff  were  delivered  to  said  agent  bat 
the  goods  Involved  in  this  suit  were  never  de- 
livered to  the  plaintiff  or  his  agent  The  evi- 
dence for  tlie  defendant  tonded  to  diow  that 
the  goods  which  were  shipped  to  the  plaintiff 
were  checked  into  the  defendanlfs  depot  on 
January  30,  1901;  that  plaintiff  was  notified 
of  the  arrival  of  the  goods  on  January  SI, 
1901/  and  that  plaintUE  sent  for  said  goods 
on  February  1,  1901;  tlut  all  of  the  goods 
shlppsd  to  the  plaintiff,  including  those  In- 
volved in  the  present  suit  were  delivered  to 
the  plaintiff's  agent  when  he  demanded  them; 
and  that  the  plalntUTs  agent  gave  a  receipt 
to  the  defendant's  agent  for  said  goods. 

The  case  was  sulunltted  to  the  court  un- 
der the  following  ^[reement  which  was  sign- 
ed by  plaintiff's  attorney  and  defendant's 
attmi^:  **In  tbis  case  It  is  agreed  that  the 
court  may  give  a  charge  to  the  Jury  that  if 
tliey  believe  the  evidence  th^  will  find  tvr 
the  plaintiff,  or  if  they  believe  the  evidence 
they  will  find  for  the  defendant  as  the  court 
may  deem  proper  under  the  law  and  the 
evidence,  and  enter,  on  the  recoi^,  Jnry  and 
verdict  in  accordance  with  the  charge  of  the 
court  as  given."  Upon  the  Introduction  ^  all 
flie  evidence,  the  court,  at  the  request  of 
the  plaintiff,  gave  to  the  July  the  general  af- 


firmative charge  In  Its  twhalf.  The  defend- 
ant duly  excepted  to  the  giving  of  this  charge, 
and  ateo  excepted  to  the  courfs  refusal  to 
give  the  general  affirmative  charge  requested 
by  It 

Oscar,  H.  Hundley,  for  appellant  McCord 
&  HcOnd,  for  appellee. 

DOWDELL.  3.  What  was  said  In  the  case 
of  N.  a  &  St  li.  R.  Go.  V.  Parker  &  Ca, 
m  Ala.  683,  27  South.  823,  and  here  reUed 
on  by  appellant  for  authority,  as  to  a  variance 
between  the  complaint  and  the  proof,  where 
the  complaint  was  in  Code  form  on  a  bill 
oS  lading,  and  the  bill  introduced  in  evldenee 
contained  special  stipulations,  was  reconsid- 
ered and  departed  from  by  this  court  In  the 
later  case  of  L.  &  N.  R.  B.  Ca  v.  Landefs, 
ISS  Ala.  501,  83  South.  482.  It  is  quite  ap- 
parent from  the  record  that  by  the  written 
agreement  witered  Into  by  counsel  for  plain- 
tiff and  defendant  after  the  conclusion  ot  tbe 
evidence  upon  the  trial  for  the  court  to 
chaise  the  Jury  affirmatively  for  the  plain- 
tiff or  defendant  "as  the  court  may  dean 
proper,  under  the  law  and  the  evidence,  and 
ent^,  on  the  record.  Jury  and  verdict  In  ac- 
cordance with  the  charge  of  the  court  as  giv- 
en," It  was  not  Intended  by  counsel  to  put 
the  trial  court  in  mor  on  the  ground  of  a 
conflict  in  the  evidence.  There  was  a  direct 
and  palpable  contradiction  in  the  testimony 
as  to  the  delivery  of  the  goods  sued  for, 
whidi  wonld  have  made  It  error  to  give  tiie 
gmeral  charge  in  writing  at  the  reqneat  of 
either  party.  The  agreement  entered  Into 
was  a  vratver  of  any  right  to  except  becanse 
of  a  conflict  arising  out  of  the  evidence.  It 
was.  In  effect  an  agreement  for  tiie  court  to 
be  substituted  for  the  Jury  as  to  a  finding  on 
the  facts,  and  to  render  its  Judgment  accord- 
ingly. Counsel  for  appellant  in  argument  ad- 
mits that  the  cause  was  virtually  submitted  to 
the  court  without  a  Jury. 

We  find  no  error  in  tiie  record,  and  the 
Judgment  will  be  affirmed.  Affirmed. 


(UT  Ala.  S6S> 

COYNE  V.  WARRIOR  SOUTHERN  BY. 
CO.* 

(Supreme  Court  of  Alabama.  June  9,  1903.) 

RAILROADS-RIGHT  OF  WAT-CONVETANCE  TO 
CONNECTING  RAILROAD  COMPANY- 
CONDEMN  ATION—LICB  NSBB. 

1.  Where,  nearly  two  years  prior  to  flie  ex- 
ecution of  a  contract  authorizacg  complainant 
to  quarry  rock  on  the  land  in  question,  the 
owner  conveyed  a  railroad  right  of  way  over 
the  eauie  to  defendant's  grantor,  complainaDfs 
rights  in  the  land  were  subject  to  the  deed, 
and  he  was  therefore  not  entitled  to  restrain 
the  construction  of  a  railroad  over  snch  right 
of  way  by  defendant  until  hU  interest  had 
been  condemned  and  damaKM  paid  tiierefor. 

2.  Under  Code  18D6,  {  U70,  providing  that 
a  corporation  chartered  for  the  purpose  of  con- 
structing or  operating  a  railroad  may  lease  or 
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pnrchaBe  any  part  of  any  railroad  constracted 
Bj  any  other  oornoration  if  its  line  be  con- 
tlniioufi  or  connecting,  a  railroad  company  was 
aathorized  to  convey  to  a  connecting  raUroad 
company  land  acgnired  by  the  former  for  a 
right  of  way. 

Appeal  from  Tuscaloosa  County  Coart; 
James  J.  Mayfleld,  Judge. 

Suit  by  Joseph  Coyne  against  Warrior 
Sontbem  Ballway  Company  to  restrain  the 
construction  of  defendant's  railway  over  cer- 
tain land  In  which  complainant  claimed  an  in- 
terest From  a  decree  in  faror  of  defendant, 
plaintiff  appeals.  Affirmed. 

The  appellant,  Joseph  Coyne,  filed  this  bill 
of  complaint  In  the  Tnscaloosa  connty  court 
against  appellee,  the  Wairlor  Southern  Rail- 
way Company,  averring  that  the  firm  of  Wll- 
lard,  Cornwell  &  Coyne,  of  which  complain- 
ant was  a  member,  acquired  from  the  Tide 
Water  Coal  Companr.  In  1900,  certain  rights 
to  quarry  on  the  lands  described  In  the  bill 
of  complaint.  The  bill  then  avers  tbat  said 
firm  bad  contracted  to  build  a  certain  loclc 
and  dam  In  tbe  Warrior  river  for  the  United 
Stotea,  and  that  complainant  acquired  all  the 
Interest  of  said  firm  In  said  contract  with 
the  United  States,  and  was  completing  the 
said  lock  and  dam  himself.  The  bill  also 
avers  that  the  respondent  is  a  railroad  cor^ 
poratlon,  and  has  authority  to  acquire  rights 
of  way;  tiiat  it  was  proceeding  to  construct 
a  railroad  over  the  lands  described  In  the 
bin;  that  in  so  doing  It  had  damaged  com- 
plainant in  variotis  ways;  that  It  had  not 
condemned  a  right  of  way  over  said  lands; 
and  complainant  prayed  for  a  writ  of  Injunc- 
tion against  respwdent  restralnli^  it  from 
further  prosecuting  its  work  on  said  lands. 
A  temporary  injunction  was  Issued.  The  re- 
spondent filed  an  answer  In  which  it  was 
allied  that  In  May,  1898,  the  Tide  Water 
Coal  Company  sold  to  the  Mobile  &  Ohio 
Railroad  Company,  another  railroad  corpo- 
ration chartered  under  the  laws  of  Alabama, 
a  right  of  way  over  the  lands  described  In  the 
bill  of  complaint;  that  at  that  time  the  said 
Mobile  &  Ohio  Company  surveyed  and  located 
said  right  of  way,  and  by  such  survey  and 
location  selected  and  defined  the  strip  so  sold 
it  by  said  Tide  Water  Company,  and  after- 
wards resurveyed  said  right  of  way;  that  the 
rights  so  acquired  by  the  Mobile  &  Ohio  Com- 
pany were  acqnired  long  prior  to  the  alleged 
contracts  between  the  Tide  Water  Company 
and  Wlllard,  Comwell  &  Coyne;  that  re- 
spondent proposing  to  build  a  Jine  of  road 
to  connect  with  that  of  the  Mobile  &  Ohio 
Railroad,  which  had  extended  Its  line  over 
only  a  part  of  the  right  of  way  so  acquired 
by  It  from  the  Tide  Water  Company,  the  Mo- 
bile &  Ohio  Company  conveyed  to  respondent 
the  remaining  portion  of  Its  right  of  way 
over  said  lands.  The  answer  also  alleged 
that  the  deed  of  the  TPlde  Water  Company  to 
the  Mobile  &  Ohio  Company  was  recorded 
flhortly  after  its  execution,  and  It  complain- 
ant acquired  any  rights  In  the  land  he  ac- 
•quired  them  subject  to  the  Mobile  &  Ohio 


Company's  right  of  way,  and  with  construc- 
tive notice  of  the  deed  conveying  the  same  to 
it  The  answer  further  alleged  that  the  re- 
spondent had  constructed  Its  roadbed  over 
all  of  said  right  of  way  except  across  a  ravine 
which  was  several  hundred  feet  wide,  and 
from  12  to  26  feet  d^ep,  and  tbat  It  was 
proceeding  to  put  a  trestle  across  tbis  ravine, 
and  In  fact  had  erected  all  Its  bents  and 
completed  It  except  the  laying  of  the  super- 
stracture  and  track,  when  It  was  enjoined; 
that  it  did  not  go  across  the  quarry  of  com- 
plainant but  that  complainant  had  used  the 
bottom  of  the  ravine,  at  Its  deepest  point, 
for  a  tram  track  and  for  a  cutting  yard; 
tbat  respondent  had  not  Interfered  with  any 
of  complainant's  works  except  to  shove  aside 
out  of  the  way  a  short  unnsed  tram  track; 
and  that  the  strip  of  land  over  which  re- 
spondent was  constructing  its  track  was  the 
Identical  right  of  way  which  the  Mobile  & 
Ohio  Company  obtained  from  the  Tide  Water 
Company  and  conveyed  to  respondent.  Cop- 
ies of  the  deeds  from  the  Tide  Water  Com- 
pany to  the  Mobile  &  Ohio  Company,  and 
from  the  Mobile  &  Ohio  Company  to  the  re- 
spondent, were  attached  as  exhibits  to  the 
answer.  In  the  deed  from  the  Tide  Water 
Coal  Company  to  the  Mobile  &  Ohio  Company 
the  right  of  way  conveyed  was  described  as 
follows:  "A  right  of  way  over  a  strip  one 
hundred  feet  wide,  that  Is  extending  50  feet 
on  each  side  of  the  center  of  the  track,  to 
be  laid  by  said  company,  Its  successors  and 
assigns,  upon  the  roadbed  as  at  present  lo- 
cated, and  the  extension  thereof  In  the  future, 
over  and  across  the  following  real  estate  ly- 
ing and  being  In  the  county  of  Tuskaloosa, 
to  wit  N.  %  of  N,  E.  %  of  Sec.  2,  and  N.  % 
of  N.  W.  %  and  N.  %  of  N.  %  of  Sec  1, 
township  21,  range  9  west."  The  deed  from 
the  Mobile  &  Ohio  Company  to  the  Warrior 
Southern  Railway  was  In  words  and  figures 
as  follows:  "Fhla  Indenture  made  and  en- 
tered into  by  the  Mobile  &  Ohio  Rail  Road 
Company,  a  corpor=itlon  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Alabama, 
party  of  the  first  part  and  the  Warrior  South- 
em  Railway  Company,  a  corporation  also 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Alabama,  party  of  the  second 
part,  witnesseth:  That  whereas,  the  said 
party  of  the  first  part  acquired  from  the 
Tide  Water  Coal  Co.  a  right  of  way  one  hun- 
dred feet  in  width  over  and  through  the 
north  half  of  the  northeast  quarter  of  section 
2,  and  the  nortb  half  of  the  northwest  quar- 
ter, and  the  north  half  of  the  northeast  quar- 
ter, of  section  1,  all  In  township  21  south, 
range  9  west  In  Tuskaloosa  county,  state  of 
Alabama,  by  a  deed  executed  on  the  24th 
day  of  May,  1898,  and  recorded  In  the  oflSce 
of  tiie  Judge  of  probate  of  Tuskaloosa  county, 
in  deed  record  numt>»  46,  page  243,  And 
whereas  the  said  party  of  the  first  part  has 
constructed  Its  track  upon  and  Is  utilizing 
only  a  portion  of  said  right  of  way  so  ac^ 
quired.  And  whereas, ^tiW9^«Oe)^^WMC 
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Bailway  Company  baa  located  Uie  Hue  of  Its 
Toad  tbrougb  a  portion  of  the  lands  hereto-, 
fore  described,  ctninecting  irlth  the  present 
terminus  of  the  Warrior  Branch  of  tlie  Molille 
Jk  Ohio  Railroad,  more  particnlarily  herein- 
after deslgmtted:  Now^  therefore,  In  consid- 
eration of  the  premises,  and  of  the  sum  of 

 dollars  paid  to  the  said  party  of  the 

Qrat  part  by  the  said  party  <tf  the  second 
part,  the  receipt  whereof  la  hereby  a^nowl- 
cdged,  the  said  party  of  the  first  part  grants, 
bargains,  sells  and  conTcys,  and  by  this  In- 
strnment  doth  grant,  bargain,  sell  and  con- 
vey to  the  said  party  of  the  second  part, 
all  that  portion  of  the  said  right  of  way  de- 
scribed In  the  said  deed  heretofore  referred 
to,  with  all  the  rights  and  privll^s  apper- 
taining thereto,  being  more  particularly  de- 
scribed as  folIowB."  Then  there  follows  a 
specific  description  of  the  right  of  way  con- 
veyed. The  respondent  also  filed  several  affi- 
davits snbstantiatlng  the  averments  of  its  an- 
swer, and  showing  that  after  the  executlcm 
of  the  deed  to  the  Mobile  &  Ohio  Railroad  It 
staked  off  a  right  of  way  and  went  Into  pos- 
session thereof.  The  respondents  moved  to 
dlsoolve  the  Injunction  upon  the  denials  of 
the  answer,  and  the  evidence  offered  by  It 
On  the  submission  of  the  cause  vpon  the  mo- 
tion to  dissolve  the  InJnnctlon,  the  chancellor 
rendered  a  decree  granting  the  motion  and 
ordering  the  Injunction  dissolved.  From  this 
decree  the  respondent  appeals,  and  aas^ns  aa 
error  the  rendition  thereof. 

A.  B.  Vande  OraafF  and  Foster  ft  Temer, 
for  appellant   J.  M.  Foster,  for  appellee. 

TYSON,  J.  The  bill  In  this  canae  seeks  to 
enjoin  the  re^ndent  from  constmctlng  Its 
railroad  along  and  across  certain  described 
lands  In  which  the  complainant  asserts  an  in- 
terest. The  eqalty  of  the  bill  rests  npon  the 
allegations  of  an  Interest  owned  by  complain- 
ant In  the  lands,  and  the  attempted  taking 
by  respondent  for  public  use  without  first 
making  jast  compensation  therefor.  If  It  be 
conceded  that  complainant  Is  shown  to  have 
such  an  Interest  in  the  lands  as  could  be  con- 
demned by  the  respondent  railroad  company, 
then  the  equity  of  the  bill  Is  beytmd  cavil, 
and  this  is  true  without  regard  to  whether 
the  injury  would  be  irreparable  or  the  remedy 
at  law  to  recover  the  damages  suffered  would 
be  adequate  or  Inadequate.  Birmingham 
Traction  Co.  v.  Bh*mingham  Railway  &  Elec- 
tric Co.,  119  Ala.  129,  24  South.  368,  and 
cases  cited.  As  to  whether  the  complainant 
has  such  an  Interest,  under  the  view  we  take 
of  the  case,  Is  unnecessary  to  decide,  since 
the  decree  of  the  court  dissolving  the  In- 
junction on  motion  of  respondent  was  correct 
because  whatever  his  Interest  may  be  It  was 
subordinate  to  the  rights  of  the  respondent. 
In  other  words,  he  acquired  no  property 
rights  in  the  right  of  way  as  against  the  re- 
spondent This  is  clearly  diown  by  the  an- 
swer and  the  affidavits  submitted  In  support 


of  the  moflon.  To  see  that  this  Is  so,  we 
have  only  to  limlnt  out  that  In  Uay,  1898, 
nearly  two  years  prior  to  the  execution  of  the 
contract  ni^r  which  the  complainant  claims 
to  have  acquired  his  right  to  quarry  rock 
vpcm  the  land  nlong  and  ovw  the  ^ght  oi 
way  of  the  respondent,  the  owner  of  the 
land,  from  which  he  acquired  his  rights,  had 
conveyed  by  deed,  which  was  recorded,  this 
right  of  way  to  the  Uoblle  &  Ohio  Railroad 
Company,  who  went  Into  posBesslon  of  It 
and  designated  Its  boundaries  by  stakes  driv- 
en In  the  surface  of  the  soil.  And  these 
monuments  marked  the  boundary  of  the  right 
of  way  when  the  complainant  entered  upon 
It  Subsequently  that  company  conveyed  by 
deed  Its  Interest  to  this  r^ondent  and  It 
is  under  and  by  virtue  of  this  conveyance 
that  it  claims  the  right  to  construct  its  road- 
bed, etc.,  without  paying  any  compenaatton 
to  the  complainant  It  la  Insisted,  however, 
that  the  respondent  acquired  no  rights  under 
this  deed,  because  the  Mobile  &  Ohio  Ball- 
road  Company  was  without  authority  to  sell 
and  convey  to  another  and  different  road  a 
part  of  Its  right  of  way.  Whatever  may  have 
been  Its  power  In  this  respect  prior  to  the 
passage  of  the  act  of  February  11, 1891,  'now 
constituting  section  1170  of  the  Code  of  1896, 
it  is  clear  that  It  may  now  omvey  It  to  a 
connecting  line  In  aid  of  its  constmctlon. 
Such  was  tiie  attitude  of  the  two  railroad 
companies  with  respect  to  each  other. 

We  do  not  construe  the  opinUm  In  Long 
T.  GUI,  80  Ala.  406.  dted  and  relied  npon 
by  appellants  counsel,  as  deddlng  that  Long 
did  not  acquire  under  the  grant  to  him  the 
right  of  way.  The  court  distinctly  held  the 
contrary.  Indeed,  that  case  Is  an  authority 
against  the  contention  of  appellant  that  the 
deed  to  the  Mobile  &  Ohio  Railroad  Company 
passed  no  title  to  the  easement  conveyed  by 
it  See,  also,  Ala.  Midland  R.  Co.  v.  Brown, 
98  Ala.  647,  13  South.  70;  Burrow  v.  The 
Terre  Haute  &  L.  R.  Co..  lOT  Ind.  432,  8  N. 
E.  167;  Conwell  v.  The  Sprhigfield  &  N.  W- 
B.  Co.,  81  III.  232;  Ross  v.  C.  B.  &  Q.  R. 
Co..  77  III.  127;  Onthank  v.  Lake  S.  &  M.  S. 
B.  Co.,  71  N.  T.  191,  27  Am.  Rep.  36;  Warner 
T.  Railroad  Co.,  89  Ohio  St.  70;  V.  4  M.  B. 
Co.  V.  Barrett,  67  Miss.  579,  7  South.  5^; 
Macon  &  A.  B-  Co.  v,  Bowen,  45  Ga.  531; 
Pa.  R.  Co.  V.  Pearsol,  173  Pa.  496,  34  Atl. 
220;  Olive  v.  Sabine  &  E.  T.  B.  Co.,  U  Tex. 
Civ.  App.  208,  33  S.  W.  139. 

Affirmed. 

(At  Ala.  ai> 

PACE  V.  SMITH.* 

(Supreme  Court  of  Alabama.  June  2,  190S.> 

ADBQUATB  REMEDY  AT  LAW— SALB  OF  PART- 
NER'S INTEREST— BNPORCBUBNT 
OF  CONTRACT. 

1.  Where  a  partner  had  sold  his  interest  ii» 
a  firm  to  a  copartner  under  the  tetter's  agree- 
meDt  to  assume  and  pay  die  firm  debts,  the  out- 
going partner  is  not  entitled  to  malntwn  a  salt 
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is  e<tiiitr  to  enforce  the  contract  and  for  an 
acconnting,  in  the  absence  at  ftaad  ritiating 
the  sale,  dace  be  has  an  adeanate  ranedy  at 
law. 

Appeal  from  Chancery  Court  Jefferson 
Gottnty;  John  0.  Carmlchael,  Chancellor. 

Suit  by  Kdwatd  M.  Face  against  Edward  A. 
Smith.  Prom  a  decree  dismissing  the  bUI, 
complainant  appeals.  Affirmed. 

The  bin,  as  amended,  averred  the  formation 
of  a  partnership  composed  of  the  plalntUE  and 
the  defendant,  and  engaging  in  bnshiesB  by 
the  partnership  so  formed,  and  the  dissolntion 
thereof;  that  on  the  dlssolatlon  of  the  part- 
nership It  was  agreed  between  the  partners 
that  the  complainant  should  sell  his  Interest 
In  the  partnership,  and  that  be  sboald  be 
paid  a  sum  of  money  equal  to  the  entire  as- 
sets of  the  partnership  after  taking  an  inven- 
tory and  deducting  the  indebtedness  thereof; 
that  the  defendant  himself  would  pay  com- 
plainant one-half  of  the  difference  l>etween 
said  entire  assets  and  the  amount  contributed 
by  the  complainant;  that  this  sale  was  made 
by  the  defendant;  that  at  the  time  of  the 
dtesolutlon  the  defendant  was  In  possession 
of  all  the  goods  and  assets  of  the  copartner- 
ship, which  he  bad  turned  over  to  the  new 
firm,  of  which  he  was  a  member;  that  the 
defendant  had  never  paid  complainant  any- 
thing, and  had  failed  to  account  to  him  for 
the  money  that  was  due  complainant  In  ac- 
COTdance  with  the  terms  of  said  dlsEOhition. 
The  complainant  prayed  for  an  accounting 
and  settlement  by  the  defendant  of  the  co- 
partnership, and  that  the  defendant  be  re- 
quired to  make  settlement  with  the  com- 
plainant In  accordance  with  the  terms  of  the 
Agreement  of  dissolution. 

Jas.  A.  Mitchell  and  Frank  Deedmeyer,  for 
appellant  John  O.  Fam^,  for  appellee, 

TYSON,  ].  We  agree  with  the  chancellor 
that  the  averments  of  the  bill  show  a  sale 
by  complainant  of  his  interest  In  the  partner- 
ship property  to  the  respond«it  The  ease, 
therefore,  is  governed  by  the  principles  de- 
clared in  Brown  v.  Bumam,  99  Ala.  11^  12 
South.  606,  and  cases  there  dted. 

Affirmed* 


<138  Ala.  ITS) 

STBWABT  V.  GUT, 
(Supreme  Coort  of  Alabama.  June  SO,  19(ffl.) 

APPBAL-BILL  OF  EXCBPTIONS^-SUFinciENaT 
OF  BVIDBNCE-REVIKW— INSTRUCTIONS 
—FAILURE  TO  EXCEPT. 

1.  Where,  on  appeal,  the  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence,  the 
appellate  court  cannot  consider  the  sufficiency 

of  the  evidence, 

2.  Failure  to  except  to  the  charge  given  ex 
mero  luotu  by  the  court  is  not  cured  by  a  mo- 
tion for  a  new  trial 

Appeal  from  Circuit  Court,  Clarke  County; 
John  C.  Anderson,  Judge. 

Action  by  J.  C,  Stewart  against  S.  J.  Guy. 
From  a  Judgment  fof  defendant  plaintiff  ap* 
peal&^  Affirmed. 


This  was  a  statutory  action  of  detinue, 
brought  by  the  appellant  J.  C.  Stewart 
against  the  appellee,  B.  J-.  Guy,  to  .  recover 
the  possession  of  a  horse.  There  was  a  ver- 
dict and  Judgment  for  the  defendant  where- 
upon the  plalntifC  moved  the  court  to  grant 
him  a  new  trial  upon  the  following  grounds: 
First  because  the  verdict  was  contrary  to  the 
evidence;  second,  because  the  verdict  Is  con- 
trary to  the  law;  third,  because  the  verdict 
is  contrary  to  the  law  and  the  evidence.  The 
fourth  ground  on  motion  for  new  trial  was 
that  the  court  had  erred  in  giving  a  charge 
to  the  Jury  ex  mero  motu.  The  ruling  of  the 
court  upon  motion  for  new  trial  Is  the  only 
question  presented  for  review  on  the  present 
appeal 

J(dui  S.  Graham  and  W.  D.  Dunn,  for  ap- 
pellant Lackland  &  Wilson,  tor  avp^llee. 

DOWDELL,  J.  The  overruling  of  a  motion 
for  a  new  trial  Is  the  only  matter  assigned 
as  error  in  the  record.  The  bill  of  exceptions 
does  not  purport  to  set  out  all  of  the  evidence 
had  in  the  original  trial,  and  In  this  state  of 
the  record  it  Is  Impossible  for  this  court  to 
say  whether  the  weight  of  the  evidence  was 
against  or  In  favor  of  the  verdict.  The  Judg- 
ment of  the  court,  therefore,  on  the  motion 
relating  to  the  evidence  and  verdict  will  not  be 
disturbed.  To  the  charge  given  ex  mero  motu 
by  the  court  It  does  not  appear  that  any  ex- 
ception was  reserved  on  the  trial.  The  fail- 
ure to  reserve  an  exception  to  the  charge  of 
the  court  on  the  trial  cannot  be  cured  by  a 
motion  for  a  new  trial.  Tobias  v.  Trlest  108 
Ala.  664, 15  South.  914. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  will  be  afBrmed. 

(1S7  Ala.  Sl») 

LOUISVILLB  &  N.  R.  00.  v.  GOSS.* 

(Supreme  Court  of  Alabama.  June  2,  1903.) 

HA8TBR  AND  SBRTAMT^INJUaiB8  TO  SERV- 
ANT —  BHPLOTKRS'  UABIUTT  ACT  — RAII>- 
ROADB  —  BNGINBER8  —  ACTS  OF  FIRBHAN — 
TEMPORARY  CONTROL. 

1.  PlBinti£^  an  engineer,  went  under  the  en- 
gine while  she  was  taking  water,  to  repack  a 
hot  fire  box.  After  the  fireman  bad  filled  the 
water  tank  the  engineer,  while  still  nnder  the 
locomotive,  ordered  him  to  move  the  reverse 
lever  back  three  feet.  The  fireman  mlsnnder- 
Btood  the  order,  and  moved  tlie  locomotive  back, 
injuring  plaintiff.  Meld,  that  the  fireman  under 
such  circumstances  was  not  in  charge  or  con- 
trol of  the  locomotive  at  the  time,  within  Code 
1^6,  §  1749,  Bubd.  5,  providing  that  where  an 
Injury  to  an  employfi  Is  caused  by  reason  of  the 
negligence  of  any  person  in  the  service  or  em- 
ployment of  the  master  or  empIoy«-,  who  has 
the  charge  or  control  of  any  locomotlrfc  engine, 
or'  train  on  the  railway,  the  master  riiall  be  Ua- 
ble  to  Answer  in  damages  the  same  as  if  plain- 
tiff was  a  stranger,  and  not  engaged  in  such 
service  or  employment. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty; A.  Ai  Coleman,  Judge. 

Action  by  Peter  F.  Goss  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
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coTer  damages  for  personal  Injuries.  From  a 
jadgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Berersed. 

Walker.  Tillman,  Campbell  &  WaUfT.  for 
appellant.  Bowman  ft  Harsh,  for  respondent. 

DOWDELL,  J.  Tbls  Is  a  snlt  the  ap- 
pellee, Peter  Goss,  to  recover  damages  for 
personal  Injuries  received  by  him  while  In  the 
employment  of  the  appellant  railroad  com- 
pany as  a  locomotive  enjsineer.  The  com- 
plaint contained  two  counts,  but  the  case  was 
tried  alone  upon  the  first  count,  which  char- 
ged that  the  Injury  complained  of  was  caused 
by  the  n^l^ence  of  the  defendant's  fireman, 
and  allying  that  the  fireman  was  a  person 
in  charge  or  control  of  the  engine  at  the  time 
the  Injury  was  Inflicted.  The  plaintiff's  right 
of  action  is  based  on  snbdlvi^n  6  of  sec- 
tion 174B  of  the  Code  of  lti96,  known  as  the 
empl(^er'8  liability  statute,  and  the  principal 
question  here  presented  for  our  consideration 
and  determination  Is  whether,  under  tiie  evi- 
dence In  tbe  case,  the  fireman  was  a  person 
in  charge  or  control  of  the  locomotive,  within 
the  contemplation  and  meaning  of  the  statute. 

It  has  been  decided  by  this  court  that,  un- 
der certain  circumstances  and  for  certain  pur- 
poses, the  fireman  of  an  en^^ne  may  be  In 
charge  or  control  of  it,  within  the  m«uilng 
of  the  statute,  as  in  the  case  ot  Brown, 
AdmV,  T.  Ifa  ft  N.  B.'  B.  Ca,  Ul  Ala.  276, 
19  Soath.  IDOl,  where  the  duties  of  t3ie  fire- 
man required  him  to  keep  a  lookout  In  the 
switching  of  cars,  and  U>  repeat  to  the  engi- 
neer signals  given  to  bim,  and  to  notify  the 
CTglneer  of  the  perilous  position  in  which 
at  any  time  tbe  switchman  might  be  placed, 
in  that  his  relation  to  the  switchman,  under 
tbe  peculiar  ftcts,  constituted  the  fireman  a 
person  In  charge  or  control  of  the  locomotive. 
And  to  the  same  effect  Is  the  case  of  B.  ft 
D.  B.  B.  Co.  V.  Jmes,  92  Ala.  218,  9  South. 
276.  The  prindple  dedudble  fnmi  these  cas- 
es is  that  a  fireman  may  be  said  to  be  In 
charge  or  control  of  an  engine,  within  the 
meaning  of  subdivision  5,  although  the  engi- 
neer he  persmally  present  on  It,  where,  un- 
der the  particular  circumstances  In  its  opera- 
tion and  movement,  his  duties  as  flranan  re- 
quire him  to  do  that  which  is  necessary  to 
ItB  proper  and  safe  operation,  aiul  only  to 
that  extent  In  such  a  case  the  negligent 
performance  of  the  required  duty,  or  the  neg- 
ligent falhire  to  perform,  resulting  in  Injury 
to  a  fellow  employe,  would  fix  upon  tibe  mas- 
ter a  liability,  provided  that  with  reference 
to  the  act  producing  the  Injury  the  porson 
guilty  of  negligence  occupied  the  position  of 
one  in  charge  or  control  of  the  machinery. 
The  mere  negligent  pofOrmance  of  a  duty  by 
one  In  the  service  or  employment  of  the  mas- 
ter or  employer,  from  which  Injury  results  to 
a  co-cmpIoy6,  disconnected  from  the  idea  of 
being  In  the  charge  or  control  of  the  "sig- 
nal points,  locomotive,  engine,"  etc..  Is  not 
sufilcient,  within  the  jseuilng  of  Uw  statute 


to  impose  liability  upon  the  master  or  em- 
ployer. 

A  fireman  on  a  locomotive,  under  bis  or- 
dluary  or  general  duties  as  such,  in  bis  re* 
lation  to  the  en^^neer,  while  the  latter  is 
present  and  in  charge  of  the  engine,  cannot 
be  said  to  be  a  person  who  has  the  chai^ 
or  control.  On  tbe  contrary,  the  engineer  is 
the  person  In  chaige  or  control  of  tlie  engine, 
and  the  fireman  Is  subordinate  in  his  portion 
and  relation. 

The  tacto  Aow  that  the  idalntlff  received 
his  injury  while  under  the  «iglne  for  the 
purpose  of  packing  a  hot  fire  box.  The  en- 
gine, with  the  train  it  was  drawing,  bad 
stopped  at  a  watering  station,  and  wmle  the 
fireman  was  engaged  In  the  performance  of 
his  duty  of  replenishing  tiie  water  supply  in 
the  engine's  tank  plaintlfl  went  xm&er  the 
engine  to  repack  the  hot  fire  box.  The  neces- 
sary supply  of  water  havli^  been  obtained, 
tbe  fireman  got  down  upon  tiie  ground  by  the 
engine,  and  close  to  where  the  plaintiff  was, 
who  was  at  the  time  under  the  engine.  The 
plaintiff  directed  the  fireman  to  get  bade  on 
the  engine,  and  move  the  reverse  lever  back- 
wards, in  mAsx  to  raise  fb»  Itoks  so  that  be 
<the  plalntlfC)  could  get  at  the  fire  box  to 
pack  the  same.  In  obedience  to  tbls  order, 
the  fireman  got  upon  the  locomotive,  and  In 
attempting  to  carry  out  the  Inatmetlons  to 
him  tbe  plaintiff  was  injured.  The  evidence 
is  in  confilot  as  to  the  inatmetlons  given  by 
the  plaintiff;  the  plaintiff  testifying  tbat  he 
directed  the  fireman  to  move  the  reverse 
lever  back  three  feet,  whldi  bad  no  tendency 
whatever  to  move  Uie  locomotive,  wbOe  tbe 
fireman  testified  ^t  he  understood  tbe  or^ 
der  to  blm  to  be  to  move  the  engine  back 
three  feet,  and  wUch  he  did.  This  conflict; 
however,  we  think  is  immaterial,  as  bearing 
upon  the  question  as  to  who  was  the  person 
to  charge  or  control  of  the  locomotive;  fW, 
whether  the  plaintiff's  evidence  or  fbe  fire- 
man's be  true,  It  is  manifest  that  the  flmnan 
was  acting  under  tbe  direction  and  tnder  of 
bis  siiperior,  the  ei^eer. 

As  to  the  duties  of  tbe  fireman,  tiie  plain- 
tiff testlfled  as  tollows:  "His  duties  gave 
bim  the  right.  In  my  absence,  to  stay  to 
charge  or  control  of  the  engine,  and  to  per^ 
form  any  act  tbat  became  necessary  while 
be  was  in  diarge.  The  steam  cock  m^t 
have  been  knocked  off  to  the  cab.  It  would 
then  have  been  his  duty  to  have  notlfled  me 
about  it,  or  to  have  seen  Ibat  he  did  not 
allow  the  engine  to  start  off— to  see  that  no 
one  else  would  start  It;  and  to  see  that  be 
didn't  do  It  without  my  orders.  He  was  in 
cha^  of  the  engtoe  as  It  stood.  He  bad  not 
the  right  to  move  her  or  allow  any  one  cUso 
to  move  ber.  It  was  part  ct  bis  duty  to 
wateta  the  engine  and  to  keep  totruders  off. 
He  had  no  right  to  move  the  engine  without 
my  instructions  or  those  of  fbe  pffimms  to 
charge,  snd  there  was  no  one  else  to  ehargfr 
but  myself.  *  At  tbe  time  of  tbe  ac- 

ddoit  I  was  under  the  en^i^^^d^^|^^e- 
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man  In  two  feet  of  me,  and,  xmder  these 
circumstances,  the  condnetor  liaa  no  right  to 
tell  the  fireman  to  move  tiie  engine."  Ap- 
pellant's witness  a  B.  Glfford  testified: 
"When  the  engineer  Is  away  trom  the  ei^ne, 
and  the  engine  Is  standing  stin,  the  only 
dnt7  the  fireman  has  about  the  engine  is  to 
see  the  fire  is  kept  up  in  the  engine,  and 
see  tiiat  nobody  Interferes  with  anything 
about  the  engine,  and  to  lock  after  erery- 
tblng,  and  see  that  nothing  is  .  dteturbed. 
When  the  engine  Is  standing  still,  the  fireman 
is  simply  a  watchman  of  it." 

The  facts  without  conflict  show  that  the 
flreman  was  in  the  engine  cab  In  obedience 
to  the  command  of  the  plalntUT,  and  there 
to  carry  out  the  orders  of  the  latter  while  ha 
was  mider  the  engine  for  the  purpose  of 
pBcktaig  the  hot  box.  The  fact  that  the  engi- 
neer was  under  the  engine  while  the  flreman 
was  In  the  cab  did  not  change  thete  tela- 
tlons.  one  ta  tiie  other,  as  to  authority  and 
control.  In  point  of  superiority,  the  engineer 
was  as  much  present  and  In  cha^  and  con- 
trol of  the  locomotive  as  If  he  had  been  on 
his  Beat  fa)  the  cab  dlrectli^  the  fireman  in 
the  poformance  of  some  act  It  la  not  In  the 
power  of  the  engineer,  as  long  u  he  Is  pres- 
ent, by  any  act  of  bis,  to  change  the  rela- 
tionship between  himself  and  the  fireman,  as 
to  supo^or  antlun^ty  in  the  management  and 
control  of  a  locomotive,  so  as  to  flz  a  liability 
on  the  master  for  the  n^ltgent  conduct  of  the 
flreman.  The  statement  of  the  engineer  that 
the  fireman  was  in  charge  of  the  locomotiye 
at  the  time  of  the  accident  can  be  regarded 
as  nothing  but  the  opinion  of  the  witness, 
and  the  statement  of  an  erroneous  conclusion 
on  the  undisputed  facts  In  the  case. 

The  court  erred  In  refusing  the  general 
diarge  requested  by  the  defradant,  and  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


(13S  Ala.  69) 

WRIOHT  V.  STATE  (two  cases). 

(Snpreme  Court  of  Alabama.  Jnne  30,  1003.) 

FORGSRT— EVIDBHCB— OTHBR  OFFENSES. 

1.  In  a  prosecution  for  forging  certain  orders, 
an  order  alleged  to  have  been  forged  other  than 
those  set  ont  in  the  indictment,  while  not  ad- 
missible to  show  defendant's  gnilt  of  forging 
the  orders  charged,  was  competent  as  tending 
to  show  defendant's  intent  or  motive  as  to  the 
orders  charged  in  the  indictment. 

2.  In  a  prosecution  for  forging  certain  orders, 
the  question  asked  prosecuting  witness  on  ctosb- 
ezaniination  as  to  whether  defendant  and  other 
negroes  in  the  neighborhood  called  witness  by 
his  given  name  was  properly  excluded  as  Irrele- 
vant. 

Appeals  from  City  Court  Of  Montgomery; 
William  H.  Thomas,  Judge. 

Judge  Wright,  alias,  etc.,  was  convicted  of 
forgery,  and  he  appeals.  Afllrmed. 

Massey  Wilson,  Atty.  Qen.,  for  the  State. 

5  1.  Sea  Criminal  Law.  vol.  U,  Ctait.  DIs.  |  SW; 
Fw^rj,  vol.  2S,  Cent.  Dig.  {  108. 
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HARALSON.  T.  Both  ttiese  cases  were 
submitted  together,  the  indictment  in  the  first 
being  for  the  forgery  of  an  order  on  John 
Battle,  purporting  to  be  signed  by  L.  W. 
Swlnt,  on  the  7th  August,  1902,  to  let  de- 
fendant have  one  dollar  and  a  balfs  worth 
(of  goods)  to  be  charged  to  said  Swlnt;  and 
the  secmd,  by  the  same  drawer,  dated  the 
23d  of  Au^st,  1902.  on  said  Battle,  to  let 
defendant  have  one  pair  of  shoes  and  ten 
cents  worth  of  tobacco,  to  be  charged  to 
said  Swint.  The  evidence  and  bill  of  exc^ 
tions  lu  each  case  are  the  same,  and  the 
two  causes,  submitted  together  are  to  be  here 
tried,  the  decision  In  one  case  to  control  the 
other. 

The  prosecutor,  Battle,  being  examined  as 
a  witness  for  the  state,  was  ashed  by  the 
solicitor  whether  or  not  the  defendant  pre- 
sented any  other  order  on  or  about  the  20th 
August,  1902.  The  defendant  objected.  Be- 
fore passing  on  the  objection,  the  court  asked 
the  witness  questions  which  eltdted  the  state- 
ment from  bira,  that  the  order  of  August 
20th,  to  which  the  objection  applied,  was  In 
the  same  handwriting  as  the  orders  set  out 
In  the  two  indictments;  that  It  was  address- 
ed to  the  same  person.  Battle,  and  pnrp(»^ 
to  be  signed  by  the  same  party  as  the  other 
orders  pu^torted  to  be  signed  t^.  The  court, 
thereapon.  overruled  the  objection,  but  stated 
that  tiie  order  could  not  be  considered  by  the 
Jary,  to  show  the  guilt  of  the  defendant  as 
to  the  other  orders,  but  they  could  consider 
It,  with  all  the  other  evidence,  as  it  may  or 
not  tend  to  shed  light  on  the  intent  or  mo- 
tive ot  the  defendant  as  to  the  two  orders 
set  out  In  the  several  Indictments.  In  this 
ruling  the  court  committed  no  error,  as  was 
held  on  a  similar  .question  In  McDonald  v. 
State,  83  Ala.  48,  S  South.  806;  WnUams  v. 
State.  126  Ala.  51,  28  South.  6S2. 

When  L.  W.  Swlnt.  the  party  whose  name 
purports  to  have  been  signed  to  these  orders, 
was  being  examined,  the  defendant  on  his 
cross-«camlnat1on  asked  him:  "Did  not  flie 
defendant  in  his  Intercourse  with  you,  ad- 
dress you  by  your  given  name,  'Lee'?"  "Do 
not  the  negroea  In  the  neighborhood  call  you 
by  your  given  name,  *Lee'?"  which  ques- 
tions  the  coart  on  objection  of  the  state, 
would  not  allow  answered.  What  relevancy 
the  answers  to  these  questions,  If  the  wit- 
ness had  answered  them  affirmatively,-  had 
to  any  Issue  In  the  cause,  is  difficult  to  con- 
ceive, nor  has  it  been  attempted  to  be  shown. 

No  error  appearing,  the  Judgmrats  are  af- 
firmed. 

Affirmed. 

038  Ala.  143) 

RTALL  V,  SMITH. 

(Supreme  Court  of  Alabama.  June  30,  1003.) 

ANIMALS-RUNNINO  AT  LAROB-STOCK  LAWS 
— P0UND8-8AL1^-N0TICB-DBSCRIPTI0N. 

1.  Acts  1802-«3.  p.  402,  providing  for  the 
impounding  of  stock,  requires  that,  if  the  ovn- 
er  of  such  stock  Is  not  known. 
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shall  be  ^Ten  In  24  hoara  by  postins  notice* 
in  tbree  public  places  in  the  neighborhood,  de- 
acribing  the  Btock,  Riviug  marks  and  brands, 
and  statiog  that,  unless  the  stock  Is  claimed  bjr 
the  owner,  it  will  be  sold  at  a  particular  public 
place  in  the  neighborhood  on  the  eighth  dar 
after  the  date  of  the  notice.  Sel^,  that  where 
a  notice  of  sale  under  sucb  statute  described 
the  .stock  as  "one  brown  steer  calf,  marked 
jamooth  crop  in  each  ear,"  and  the  steer  was 
ill  fact  "smooth  crop,  split  and  an  nnderbit  in 
?ach  ear,"  the  notice  was  insufflcient  to  trans- 
fer title  to  the  purchaser  by  virtue  of  the  sale. 

2.  Under  the  impounding  stock  act  (Acts  1892- 
93,  p.  492),  requiring  a  notice  of  sale  to  recite 
that  the  stock  will  be  sold  on  the  eighth  day 
after  the  date  of  such  notice,  where  a  notice 
dated  May  23,  1901,  stated  that  the  cattle 
would  be  sold  eight  days  after  the  date  of  the 
notice,  but  was  not  sold  until  the  succeeding 
first  Saturday  in  June,  which  was  nine  daya 
after  the  date  of  the  notice,  the  sale  was  in- 
operative to  transfer  title  to  the  pnrchasv. 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; Jno.  C  Anderson,  Judge. 

Detinue  by  J.  S.  Ryali  against  William 
Smith  to  recover  possession  of  a  yearling. 
From  a  Judgment  in  faror  of  defendant, 
plaintiff  appeals.  Reversed. 

The  defendant  pleaded  the  general  Issue 
and  also  a  special  plea  designated  as  "1—1": 
"Defendant  for  further  plea  says:  That  he  Is 
a  rodent  citizen  of  Spring  Hill  Precinct. 
Marengo  county,  Alabama,  and  tiiat  Spring 
Hill  Precinct  la  In  that  portion  of  Marengo 
county  where  stock  are  by  law  prohibited 
from  running  at  large.  That  the  stock  de- 
scribed In  the  plalntlfTs  complaint  were  tres- 
passing upon  the  lands  other  than  the  owner. 
Tbat  said  stock  were  trespassing  upon  the 
land  tihat  wae  In  possession  of  your  defend- 
ant. That  be  took  up  said  stock  and  Im- 
pounded them  In  a  safe  place  of  keeping, 
giving  them  necessary  food,  water  and  atten- 
tion. Tbat  the  owner  of  said  stock  was  un- 
known. Tbat  he  gave  notice  within  24  hours 
by  posting  notices  In  three  public  places  in  the 
neighborhood:  'Notice  of  Sale.  Received  at 
my  pound,  one  mile  west  of  Old  Spring  HIU, 
Alabama,  brown  steer  calf,  marked  smooth, 
crop  in  each  ear.  Unless  steer  Is  claimed  by 
the  owner,  it  vrill  be  sold  eight  days  after 
the  date  of  this  notice  at  the  post  ofHce  at 
Old  Spring  Hill,  Alabama.  [Signed]  William 
Smith,  Pound  Keeper.'  That  Old  Spring  Hill 
post  office  Is  a  public  place  within  the  neigh- 
borhood where  the  stock  was  Impounded; 
that  on  the  8th  day  after  he  posted  said  no- 
tices be  sold  BBtd  stock  to  Asale  Gilbert  fOr 
the  sum  of  three  dollars;  that  said  stock 
was  trespassing  upon  the  crops  of  defendant" 
The  case  was  tried  upon  issue  joined  npon 
these  pleas.  The  evidence  Introduced  shows 
that  the  stock  sued  for  was  taken  up  by  the 
defeodnnt  while  It  was  trespassing  upon  de- 
fendant's crop;  tbat  the  defendant  lived  with- 
in a  district  Id  which  stock  was  not  allowed 
to  run  at  large.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 


Canterbury  ft  Olldsr,  Cor  anidlant.  J.  H. 
Miller,  for  appellee. 

HARALSON,  J.  The  Case  was  tried  on  tlie 
plea  designated  In  the  record,  page  7,  as  1-4. 
wb^e  it  Is  copleA  In  fUll.  It  la  also  set  out 
In  tiie  bill  <jt  exceptitnia 

In  respect  to  suits  of  this  dmracter,  vh«n 
title  to  prcf>erty  la  claimed  through  an  Im- 
pounding under  the  statute  estabUsblng  a 
stock  district  In  which  sto<^  Is  not  allowed 
to  run  at  large,  the  burden  Is  on  blm  who 
claims  under  such  title  to  show  affirmatively 
that  such  statute  has  been  strictly  complied 
with.  Ryall  V.  Epps^  122  Ala.  662,  26  South. 
1083;  McCroBstn  t.  Davis,  100  Ala.  631.  18 
South.  607. 

The  evidence  In  this  case  tended  to  sbow 
without  conflict,  tbat  the  property  sued  for 
belonged  to  the  plaintiff,— «nd  unless  the  sale 
of  It  by  the  defendant  under  the  act,  "To 
prevent  stock  from  running  at  lai^  in  cer- 
tain parts  of  Marengo  county,"  (Acts  1892-^ 
p.  492),  divested  the  title  out  of  blm  and 
Into  the  defendant,  the  plaintiff  was  entitled 
to  recover. 

The  statute  requires  that  "If  the  owner  of 
the  Impounded  stock  is  not  known,  notice 
shall  be  given  In  twenty-four  hours,  by  post- 
ing notice  in  three  public  places  in  the  neigh- 
borhood In  which  stock  Is  Impounded;  sucb 
notice  shall  describe  said  stock,  giving  marks 
and  brands,  and  state,  that  unless  such  stock 
Is  claimed  by  the  owner  thereof,  it  will  be 
sold  at  some  particular  public  place  in  .Oie 
neighborhood,  on  the  eighth  day  after  the  date 
of  said  notice."  Tbe  notice  In  tills  case, 
which  is  set  out  In  tbe  plea,  describes  tiie 
stock  as  "one  brown  steer  calf,  marked, 
smooth  crop  In  each  ear." 

The  plaintiff,  after  testifying  that  the  steer 
in  dispute  was  his  property,  gave  Its  maAs 
as  "smooth  crop,  split  and  an  nnderbit  In  each 
ear."  The  defendant  also  testified  that  snch 
were  the  marks  of  the  animal.  The  proof, 
therefore,  failed  to  show  that  the  notice  of 
sale  gave  the  marks  as  required  by  the  stat- 
ute, but  it  did  show  tbat  the  real  marks  were 
different  from  the  one  given  In  tbe  notice  for 
sale. 

Furthermore,  the  notice  was  dated  May  23, 
1901,  and  stated  tbat  "unless  steer  Is  Claimed 
by  the  owner.  It  will  be  sold  eight  days  after 
the  date  of  this  notice,  at  the  P.  O..  at  Old 
Spring  Hill.  Alabama,"  and  the  proof  showsi 
without  conflict,  that  It  was  sold  on  the  first 
Saturday  in  June  thereafter.  That  day  was 
tbe  ninth  day  after  tbe  23d  of  May,  the  day 
after  the  day  the  notice  gave  as  the  one  on 
which  the  steer  would  be  sold.  The  sale  was 
inoperative,  therefore,  to  convey  the  title  to 
the  purchase  at  such  sale,  and  the  court 
erred  in  refusing  to  give  the  general  charge  as 
requested  by  the  plaintiff. 

Revised  and  remanded. 
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OSS  Abt.  Bt) 

WDBB  T.  STATU 

(Supreme  Court  of  Alabama.  Jane  80.  1903.) 

CRIMINAL  LAW— WRITIHQ8-FAR0L  aVIDBNCB 
—  VERDICT  — CLBRICAL  HISPaiSION-OBJEO- 
TIONS  NOT  HADB  AT  TRIAL. 

1.  The  word  "gulity"  in  a  rerdlct  finding  de- 
fendant "suUt7"  of  mnrder  in  the  first  degree 
waa  a  self-corrective  clerical  error  for  "gniltf." 

2.  In  a  prow  cation  for  liomlcide,  an  objec- 
tion that  defendant  wal  not  served  with  a  caw 
of  the  names  of  the  jurors  was  not  araUabie 
where  made  for  the  first  time  on  appeal. 

8.  The  next  morning  after  a  homicide  de- 
fendant told  witness  he  would  write  to  him 
under  the  name  "6.  W.  Ounnlngham,"  and 
gave  witness  a  piece  of  paper,  and  told  tiim 
that,  if  he  got  a  letter  with  ''that  name  signed 
to  it,"  ho  would  know  he  wrote  it.  Witness 
also  stated  that  the  paper  abould  be  In  liis 
pocket,  bnt  that  he  could  not  find  it;  that  it 
must  be  at  hia  house.  Seld,  that  plaintiff  waa 
entitled  to  state  that  the  name  "G.  W.  Cun- 
ningham" was  written  on  the  paper,  without 
producing  or  accounting  for  the  nonprodnction 
of  the  same. 

4.  Where,  in  a  proeecution  for  homicide,  it 
was  diowu  that  defendant  shot  deceaseiL  and 
that  he  had  taken  a  gun  from  witness*  house 
without  his  knowledge  or  cons«it,  evidence 
that  defendant  on  the  day  of  the  homicide  had 
undertaken  to  t>orrow  witness'  gun,  that  plaintiff 
missed  it  that  evening,  and  afterwards  found 
and  identified  It  in  the  possession  of  a  person 
who  testified  tiiat  he  got  It  from  tba  dafendant^ 
was  admMble. 

Appeal  from  City  Court  of  Se&na;  J.  W. 

Olcero  Webb  was  conTlcted  of  minder^  and 
be  appeals.  Affirmed. 

Henry  F.  Reese  and  H.  L.  Tlbbetta,  for  ap- 
pellant Massey  Wilson,  Atty.  Gen.,  for  the 
Stat& 

HARALSON,  J.  The  Terdlct  was,  "T^e  the 
Jtiry  find  the  defendant  guUty  of  murder  In 
the  flrat  degree  as  charged  in  the  indictment 
and  fix  his  punishment  at  death,"  The  word 
"guilty"  Is  a  self-correctiTe  clerical  error  for 
"gnilty,"  and  will  be  so  treated.  Lang  t. 
State.  84  Ala.  1.  4  South.  193.  6  Am.  St  Rep. 
324;  Stewart  T.  State.  In  MS.;  22  Ency.  PL  & 
Pr.  899  et  seq, 

.  Ob]ectl(Hi  is  raised,  that  the  transcript  falls 
to  show  that  any  copy  of  the  names  of  the 
Jnrors  to  try  defendant  was  served  on  him 
or  his  counsel  as  required  by  law.  The  rec- 
ord does  show,  that  the  defendant  appeared, 
on  the  day  of  the  trial.  In  bis  own  proper 
person  and  by  attorney,  and  baTlng  been  pre- 
viously arraigned,  pleaded  not  guilty,  went 
to  trl^  without  objection  to  the  jury,  or  that 
a  list  of  them  bad  not  been  served  on  him. 
It  also  shows,  that  the  defendant  being  In 
open  court  on  the  aoth  March,  1008,  an  or- 
der was  made  that  60  Jurors  be  allowed  for 
the  trial  of  defendant,  and  that  the  Otb  of 
April,  thereafter,  be  set  for  bla  trial;  and 
the  nnmber  necessary,  with  the  Jnrara  mm* 


moned  for  the  week,  to  make  the  number  of 
60  Staon,  wm  duly  and  r^olarly  drawn, 
and  tbe  shcrur  was  ordered,  forthwith,  to 
summon  the  persona  whose  names  were  so 
drawn,  and  serre  a  Hat  of  them,  together  with 
a  list  of  the  names  of  tliose  snmmtmed  for 
tiie  wedk,  together  with  a  copy  of  the  Indict- 
ment^ on  the  defendant  or  his  attorney  of 
record.  Whether  this  order  was  compiled 
with,  does  not  afflrmatlTely  appear  of  record, 
but  no  objection  was  raised  below  for  any 
such  lack  of  compliance  with  it,  by  tbe  sher- 
iff. In  tbe  absence  of  a  showing  to  tbe  con- 
trary, the  presumptions  are,  that  the  sheriff 
discharged  his  duties,  or  tl^t  the  defendant 
waived  the  defects,  if  they  existed,  which  be 
now  for  the  first  time  raises  against  the  reg- 
ularity of  the  proceedings.  Hughes  t.  The 
State,  117  Ala.  25,  23  South.  677,  and  authori- 
ties tbere  cited. 

The  defendant,  the  next  morning  after  the 
homicide,  waa  seen  by  the  witness  for  the 
state,  E.  Walker,  to  whom  defendant  con- 
fessed that  be  shot  and  killed  his  wife.  He 
also  testified  ttiat  defendant  told  witness  that 
be  would  write  to  him  under  the  name  of  6. 
W.  Cunningham,  and  gave  witness  a  little 
piece  of  paper,  and  said  to  him,  if  he  got  a 
letter  with  that  name  signed  to  It,  he  would 
know  who  wrote  it  He  also  stated,  that  the 
paper  ought  to  be  In  his  pocket  bnt  he  could 
not  And  It  and  It  must  be  at  bis  house.  He 
was  asked  by  the  solicitor,  "Do  you  know 
what  was  on  that  piece  of  paper?"  The  de- 
fendant objected  on  the  ground  that  the  pa- 
per was  the  best  evidence,  bnt  bis  objection 
was  ovemiled,  and  tbe  witness  answered,  **0. 
W.  Cunningham."  The  evidence  was  pri- 
mary as  was  the  writtoi  nwrnomndum  con- 
taining the  name,  and  bdng  collateral  mere- 
ly to  the  Issue  Involved,  It  was  competent  for 
the  witness  to  testify  to  iti  execution  and 
ccmtents  without  producing  or  accotmtlng  for 
its  non-production.  Smith  t.  Dinkelvld,  9X 
Ala.  528,  8  South.  490. 

Tbe  testimony  of  Jack  Evans  to  tbe  ef- 
fect that  defendant,  the  morning  of  the  day 
on  which  at  night  the  homicide  was  commit- 
ted, had  undertaken  to  borrow  his  gnn;  that 
the  gun  was  at  witness'  house,  on  the  gun 
rack,  Just  about  dusk  of  that  day;  that  be 
missed  It  about  9  o'clock  that  night  and  that 
he  afterwards  found  and  Identified  It  In  the 
posseeslfxi  of  a  person  who  testified  that  be 
got  It  from  the  defendant  was  clearly  ad- 
missible, especially  In  connection  with  evi- 
dence tending  to  show  that  defendant  had 
taken  tbe  gun  from  witness'  house  without 
his  knowledge  or  consent  Pinch  v.  Slate,  81 
Ala.  41. 1  South.  565. 

We  find  no  error  In  the  record  and  tbe 
Judgment  and  sentence  of  tbe  comrt  below 
mnst  be  affirmed. 

Affirmed. 
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(137  Ala.  350) 

OBORGXA  HOME  INS.  CO,  t.  BOTKIN.* 

(Supreme  Court  of  Alabama.   May  21,  1903.) 

INSURANCE— FOREIGN  COMPANIES— LICENSED 
STATUTES  —  CONSTRUCTION  —  PREMIUMS  — 
CONVERSION  BY  AGENTS  —  ACTION  —  CON- 
TRACTS—SALE OP  BUSINESS  — ASSUMPTION 
OP  DEBT— RESCISSION— FRAUD— PLBADINO. 

1.  Where  defendant  and  8.  contracted  tor  the 
sale  o£  the  latter's  interest  in  an  Insurance 
agency  to  defeiHlant,  a  part  of  the  considera- 
tion for  which  was  defendant's  agreement  to 
pay  l$.'s  proportion  of  the  debts  of  the  firm,  in- 
cluding a  debt  to  plaintiff  company  which  was 
represented  by  the  firm,  plaintiff,  though  not  a 
party  to  the  contract,  was  entitled  to  recover 
the  share  of  the  indebtedness  of  S.  on  relees- 
ins  him  from  liability  and  accepting  defendant 
as  its  debtor,  provided  such  release  occurred 
before  the  contract  between  defendant  and  S. 
was  rescinded  for  the  latter's  alleged  fraud. 

2.  Under  Code  1890,  i  1800,  providing  that 
eveiT  written  contract  purporting  to  be  executed 

uie  party  sought  to  be  charged,  bis  partner, 
agent,  or  attorney,  is  evidence  of  the  existence 
of  the  debt,  and  Uiat  it  was  made  on  a  sufficient 
connderation,  unless  impeached  by  a  plea,  etc., 
a  complaint  alleging  that  defendant  promised 
in  writing  to  pay  plnintifl  a  debt  of  another 
was  not  objectionable  for  failure  to  allege  a  con- 
sideration for  the  promise,  want  of  couaideration 
not  being  alleged  oy  plea. 

3.  Where  defendant,  an  a  part  of  the  con- 
sideration for  the  sale  of  an  Interest  in  a  part- 
nership, agreed  with  plaintiff  to  pay  it  his  ven- 
dor's share  of  a  debt  owing  by  the  old  firm  to 
plaintiff,  SQch  contract  was  not  subject  to  re- 
scission by  defendant  for  fraud  of  his  vendor, 
iu  the  absence  of  plaintiEPa  concurrence. 

4.  Code  1880,  S  1199,  providing  that  before 
any  fire  insurance  company  shall  transect  busi- 
ness in  the  state  it  shall  pay  a  certain  fee  into 
the  state  treasury,  and  section  1204,  requiring 
the  state  aaditor  to  lastie  insurance  licenses  on 
compliance  with  the  previous  section,  apply 
only  as  between  foreign  insurance  companies 
and  those  insured,  and  do  not  prevent  a  foreign 
insurance  company  which  has  not  complied  with 
Kuch  sections  from  recovering  premiums  col- 
lected by  its  agents  In  the  state,  which  they 
have  converted. 

5.  Code  1S8(>,  §8  1199,  1204,  requiring  foreign 
insurance  companies  to  pay  an  annual  license 
fee  in  the  month  of  January  of  each  year  for 
the  privilege  of  doing  business  within  the  state, 
and  to  procure  a  license  from  the  state  auditor, 
in  so  far  as  they  designate  the  time  for  paying 
the  tax  and  procuring  the  license,  are  directory 
only,  and  do  not  prohibit  the  payment  of  the 
Tax  and  the  issuance  <kC  a  license  at  any  time 
daring  the  year. 

Appeal  from  City  Court  at  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  the  Georgia  Home  Inmrance 
Company  against  F.  M.  Boykln.  From  a 
Judgment  In  favor  of  defendant,  plaintiff 
appeals.  Reversed. 

The  substance  of  the  counts  is  that  dur- 
ing and  prior  to  March,  1890,  plaintiff,  a  cor- 
poration, was  engaged  in  business  of  fire 
insurance  at  Montgomery,  Ala.,  and  bad  a 
good  business,  the  agent  of  plaintiff  being 
Stuart  Bros.,  composed  of  George  and  M. 
W.  Stuart,  who  derived  a  large  income  from 
said  business.  That  on  the  13th  March, 
1896,  Stuart  Bros,  were  Indebted  to  plaintiff 
In  the  sum  of  ¥1,803.22.  wlilcb  was  past  due 

•RAeulnr  denied  July  4,  1»S. 
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and  unpaid,  and  on  the  said  IStfa  March  the 
defendant  purchased  of  George  Stuart  the 
interest  of  George  Stuart  In  the  firm  of 
Stuart  Bros.,  and  George  Stuart  executed 
and  delivered  to  defendant  the  following 
paper:  "For  and  In  consideration  of  four 
hundred  dollars,  paid  by  F.  M.  Boykln,  I 
hereby  sell,  transfer  and  convey  unto  said 
Boykin  my  %  Interest  of  every  description 
in  firm  of  Stuart  Bros.,  said  Boykln  accept- 
ing all  claims  due  and  against  said  interest. 
I  further  agree  not  to  engage  in  real  estate 
or  insurance  business  for  term  of  2  years  In 
the  city  of  Montgomery,  Ala."  That  on  said 
13th  March,  Stuart  Bros,  was  dissolTed,  and 
the  firm  of  F.  M.  Boykln  &  Co.,  composed 
of  defendant  and  M.  W.  Stuart,  executed 
the  following  paper:  "Notice  Is  hereby  giv- 
en that  the  partnership  heretofore  subsist* 
ing  between  George  Stuart  and  M.  W.  Stu- 
art, Montgomery,  Ala.,  under  firm  name  of 
Stuart  Bros.,  was  dissolved  by  mutual  con- 
sent on  the  13th  day  of  March,  1896."  That 
thereupon  defendant  and  M.  W.  Stuart  ex- 
ecuted a  paper,  and  attached  the  same  to 
the  dissolution  notice  of  Stuart  Bros.,  as 
follows:  "Referring  to  above,  we,  F.  M. 
Boykln  and  M,  W.  Stuart,  having  purchased 
the  Interest  of  George  Stuart  In  tbe  firm  of 
Stuart  Bros.,  have  thiat  day  formed  a  part- 
nership under  tbe  style  of  F.  M.  Boykln  & 
Co.  All  debts  owing  to  Stuart  Bros,  are  to 
be  received  by  us,  and  all  debts  due  by  said 
Stuart  Bros,  to  be  paid  by  us."  That  the 
sale  by  George  Stuart  of  his  Interest  to  de- 
fendant, the  dissolution  of  the  firm  of  Sttiart 
Bros.,  and  the  formation  of  the  firm  of  F. 
M.  Boykln  ft  Co.  were  parts  of  the  same 
transaction,  on  the  13th  March,  1896.  That 
thereafter,  on  the  16th  March,  1896.  while 
the  said  |1,803.22  was  still  due  from  Stuart 
Bros.,  and  unpaid  to  plaintiff,  said  firm  of 
F.  M.  Boykln  &  Co.  applied  to  plaintiff  for 
Its  Insurance  agency  in  the  city  of  Mont- 
gomery, and  plaintiff,  being  Informed  of  said 
transaction  above  mentioned,  assented  there- 
to, and  agreed  to  appoint  F.  M.  Boykln  & 
Go.  said  agents;  and  thereupon  F.  M.  Boy- 
kln &  Co.  executed  and  delivered  to  plaintiff 
the  following  paper,  viz.:  "Montgomery, 
Ala.,  March  16th,  1896.  To  Georgia  Home 
Insnrance  Co.,  Columbus,  Ga.— Gentlemrai: 
As  successors  to  the  firm  of  Stuart  Bros., 
we  assume  their  Indebtedness  to  yon  and 
will  pay  off  the  same  during  the  next  four 
months.  We  will  pay  some  of  It  each  month, 
and  as  much  each  month  as  we  can. .  We  un- 
derstand the  balance  due  up  to  March  1st 
to  be  ($1,803.22)  eighteen  hundred  and  three 
and  »*/i(io  dollars."  That  the  delivery  of 
said  paper  by  F.  M.  Boykln  ft  Co.,  and  plain* 
tiff's  assent  to  the  arrangement,  as  herein- 
above described,  between  Stuart  Bros,  and 
F.  M.  Boykin,  Its  agents  In  Montgomery, 
were  all  parts  of  one  transaction.  That  no 
part  of  said  $1,803.22  has  ever  been  paid. 
That  M.  W.  Stuart  Is  not  sued,  because  he 
baa  been  discharged  In  bantuuptcy.  Tkat 
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plalntlir  performed  ItB  BgreemeDt  to  appoint 
F.  M.  Boykln  &  Oo.  ita  agents,  and  plaintiff 
wboUy  released  George  Stuart  from  liability 
for  said  $1,808.22. 

Defendant  filed  20  pleas.  Demurrers  were 
sustained  to  all  these  pleas  except  to  pleas 
numbered  4,  4^  5»  9, 10, 12, 18, 14^  16,  and  18. 
These  pleas  were  In  words  and  flgures  as 
follows: 

"(4)  For  further  plea  defendant  says  that 
said  alleged  agreement  on  the  part  of  de- 
fendant to  pay  the  debt  of  the  plaintiff  was 
fraudulently  procured.  In  this:  That  on,  to 
wft,  the  13th  day  of  March,  1896,  said  Gteorge 
Stuart,  as  a  member  of  said  firm  of  Stuart 
Bros.,  offered  to  sell  to  defendant  his  Iih 
terest  In  said  partnership  of  Stuart  Bros. 
That,  in  order  to  Induce  d^endant  to  buy 
sold  Interest,  Mid  George  Stuart  fraudulent- 
ly concealed  from  defendant' the  true  amount 
of  the  indebtedness  of  said  firm  of  Stuart 
Bros.,  well  knowing  that  had  this  defend* 
ant  been  truly  Informed  of  the  amount  of 
the  indebtedness  of  said  firm  lie  would  not 
have  purchased  said  Interest,  as  defendant 
avers  the  fact  to  be.  That  on,  to  wit,  the 
17tii  day  of  March,  1896,  defendant  dlBcov- 
ered  that  said  George  Stuart  had  so  con- 
cealed the  amount  of  said  indebtedness,  and 
thereuptm,  and  by  reason  of  said  dlscorery, 
defendant,  on  said  17th  day  of  March,  re- 
sduded  said  agreement,  the  agreement  to 
pay  the  debts  of  Stuart  Bros.,  Including  the 
said  debt  owing  the  plalntllt  and  gave  no- 
tice to  said  George  Stuart  and  to  plaintiff, 
on  said  17th  day  of  MarCh,  and  before  plain- 
tiff had  appointed  Boykln  ft  Oo.  Its  agents, 
as  it  had  agreed  to  do  as  aforesaid,  that 
said  agreement  had  been  so  rescinded.  That 
consequent  xtgon  such  resclaalon,  and  for  the 
same  reason  as  aforesaid,  this  defendant 
diSBolved  said  partnership,  and  gave  notice 
to  plaintiff  of  BUGh  dissolution  on  the  said 
17th  day  of  March,  and  since  that  time  this 
defendant  has  not  been  interested  in  said 
partnership  or  Its  assets. 

"(4^  Defendant,  for  further  idea,  al- 
leges that  prior  to  said  18th  H&y  of  March, 
1880,  said  firm  of  Stuart  Bros,  were  en- 
gaged in  business  as  fire  insurance  agents, 
and  there  had  been  owing  from  various  p^ 
sons  premiums  on  polldas  insuring  their 
property  from  fire,  of  which  premiums,  when 
paid,  said  firm  of  Stuart  ^os.  would  hare 
been  entitled  to  retain  a  material  and  val- 
uable part  as  commissions,  as  between  said 
firm  and  the  companies  whose  policies  had 
been  Issued.  That  at  the  time  of  the  de- 
livery of  Bucb  insurance  policies  to  ancb 
persons  said  George  Stuart  was  Indebted  to 
such  pwBons,  and  had  agreed  with  such 
persons  to  ofhet  said  sums  due  by  th«n,  re- 
spectively, with  such  indebtediws,  as  Ulv  as 
said  ittemiums  should  extend.  That  when 
he  sold  his  Interest  in  the  firm  of  Stuart 
Bros,  to  defendant  said  George  Stuart  fraud- 
ulently concealed  fnnn  this  defendant  the 
fact  that  any  such  c^reements  had.  beea 


made  in  respect  to  said  premiums.  That 
the  fact  that  such  premiums  were  owing 
said  firm  was  shown  on  the  books  of  said 
Stuart  Bros.,  and  formed  a  material  part  of 
the  consideration  tor  the  purchase  by  de- 
fendant of  said  George  Stuart's  Interest  in 
said  firm.  That  afiOant  discovered  on,  to 
wit  the  17th  day  of  March,  1890.  the  fact 
that  said  aforwtd  agreements  to  offset  said 
premiums  with  aaU  indebtedness  had  been 
made,  and  thereupon,  and  on  the  same  day, 
and  before  plaintiff  had.  as  agreed,  appoint- 
ed F.  M.  Boykln  ft  Oo.  its  agents  defend- 
ant, because  of  said  fraudulent  concealment, 
rescinded  the  agreement  to  assume  with  M. 
W.  Stuart  payment  of  the  debts  of  said 
Stuart  Bros.,  and  dissolved  partnership  with 
said  M.  W.  Stuart,  and  on  that  day  gave 
notice  to  said  Geoi^  Stuart  and  to  the 
plaintiff  that  said  agreements  bad  been  re- 
scinded and  said  partnerdilp  had  been  dis- 
solved. 

"C5)  And  this  defendant  again  avers,  as  If 
here  again  fully  set  forth,  all  the  statements 
made  In  the  foregoing  plea  numba»d  4^ 
and  in  addition  thereto  alleges:  Defendant 
avers  that  the  plaintiff  bad  not,  prior  to  re- 
cdving  notice  of  the  rescission  of  said  agree- 
mento  and  dissolution  of  said  firm,  rtieased 
^er  George  Stuart  or  M.  W.  Stuart,  or  said 
firm  of  Stuart  Bros.,  from  said  debt,  or  suf- 
fCTed  any  detriment  on  the  faith  of  the  un- 
dertaktaig  of  this  defendant  sued  upon." 

"(8)  Gomes  the  dtfendant,  F.  M.  Boykin, 
and  for  further  answer  to  the  whole  com- 
plaint says  that  all  the  agreements  sued  on 
In  the  complaint  arise  out  of  and  are  based 
on- one  and  the  same  transactlm,  and  no  oth- 
er, to  wit,  that  on.  to  wit,  the  ISth  day  of 
March,  1^,  this  defendant  entered  into  an 
agreement  with  tme  George  Stuart,  by  which 
this  defendant  purchased  the  Interest  of  said 
George  Stnart  In  the  then  partnership  of 
Stuart  Bros.,  composed  of  said  George  Stuart 
and  Moses  W.  Stuart,  the  said  partnership 
then  being  eni^ged  In  fhe  real  estate  and 
fire  insurance  business.  It  being  understood 
at  the  time  that  this  defendant  and  said  M. 
W.  Stnart  would  at  once  form  a  partnership 
and  carry  on  said  business,  and  should  as- 
sume as  part  of  said  .agreement  with  said 
George  Stuart  the  debts  of  said  firm  of  Stu- 
art Bros.;  and  this  defendant  avers  that  at 
the  time  of  his  said  purchase  of  said  George 
Stuart's  interest  In  said  firm  of  Stuart  Bros., 
and  as  an  Inducement  thereto,  the  said 
George  Stuart  represented  to  this  defendant 
tiiat  certain  persons  were  Indebted  to  said 
firm,  or  the  insurance  companies  represented 
by  said  firm,  and  on  wUch  indebtedness  said 
firm  was  entitled  to  la^  commissions,  when 
in  that  and  in  truth  such  Indebtedness  had 
been  previously  collected  <a  discharged  by 
the  said  George  Stnart  or  did  not  exist;  and 
the  said  George  Stuart  then  and  then,  as 
further  inducement  to  said  trade,  represent- 
ed to  this- defendant  that  the  todebtedness  of 
said  firm  did  not  exceed,  to  wlttitbree  thom 
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sand  dollars  ($3,000.00),  wben  In  fact  said  1d- 
delitedness  amounted  to,  to  wit.  about  six 
ttaonsaDd  dollars  ($6,000.00).  and  the  said 
George  Stuart,  at  the  time  of  making  said 
representations,  knew  the  same  to  be  false, 
and  tbls  defendant,  relying  thereupon,  was 
misled  and  deceived  into  making  said  con- 
tracts; and  defendant  further  avers  that  be- 
fore the  plaintiff  had  In  any  manner  assented 
to  the  assumption  of  the  said  debt  by  these 
defendants,  or  by  tbls  defendant,  the  said 
trade  with  the  said  George  Stuart  was  re- 
scinded by  tbls  defendant  on  the  grounds 
above  set  forth,  and  said  partnership  agree- 
ment with  the  said  M.  W.  Stuart  by  this  de- 
fendant was  also  rescinded,  both  of  which 
rescissions  were  had  and  made  before  the 
plaintiff  ever  In  any  manner  changed  Its  sit- 
uation In  respect  to  said  debt;  and  defend- 
ant further  avers  that  said  plaintiff  bad  nev- 
er released  the  said  GJeorge  Stuart,  or  the 
said  firm  of  Stuart  BroB..  from  said  debt 
Wberefore,"  etc 

"(10)  This  defendant,  for  further  answer 
to  the  complaint,  says  that,  at  the  date  of 
said  alleged  contract  or  contracts  set  forth 
In  the  complaint,  the  plaintiff  was  a  corpora- 
tion organized  nnder  the  laws  of  Georgia, 
engaged  In  the  business  of  Insurance  against 
fire;  that  all  of  the  aforementioned  trans- 
actions occurred,  and  said  contracts  were 
made,  hi  the  state  of  Alabama,  in  the  year 
1896,  and  that  the  said  plaintiff  bad  not,  dur- 
ing the  year  1896,  and  prior  to  said  transac- 
tions, paid  into  the  treasury  of  the  state  of 
Alabama  the  sum  of  One  hundred  dollars, 
as  required  by  section  1199  of  the  then  Code 
of  Alabama,  nor  had  the  auditor  of  the  state 
of  Alabama  within  said  time  Issued  to  said 
company  a  license  to  transact  the  business 
of  insurance  in  this  state  itself,  or  by  such 
agents  as  It  might  appoint" 

"(12)  For  further  answer  to  said  complaint 
the  defendant.  F.  M.  Boykin,  says  that  dur- 
ing the  years  1893.  1891,  1895,  and  1896  the 
plaintiff  was,  and  still  la,  a  foreign  corpora- 
tion, organized  under  the  laws  of  the  state 
of  Georgia,  and  authorized  to  Insure  against 
toss  by  fire;  that  the  sum  alleged  In  the  com- 
plaint to  have  been  owing  by  said  firm  of 
Stuart  Bros,  to  the  plaintiff  was  for  premi- 
ums collected  by  said  Stuart  Bros,  on  fire  In- 
surance policies  Issued  by  plaintiff,  and  de- 
livered by  said  firm  of  Stuart  Bros,  as  Its 
agent,  insuring  property  In  this  state  against 
loss  or  damage  from  fire,  to  wit,  during  the 
years  1893  to  1896,  both  Inclusive;  and  this 
defendant  avers  that  said  plaintiff  did  not  in 
the  month  of  January,  In  either  of  said  years, 
pay  Into  the  treasury  of  the  state  of  Alabama 
the  sum  of  $100;  and  that  the  auditor  of 
this  state  did  not  In  the  month  of  January  of 
either  of  said  years  Issue  to  said  plalntifl  a 
license  to  transact  business  of  insurance  in 
this  state  itself,  or  by  such  agents  as  It 
might  appoint.  Wberefore  this  defendant 
says  that  plaintitt  cannot  have  and  maintain 
thla  ndt  asaliiit'tiiiii. 


"(18)  For  further  answer  to  said  complaint 
defendant  says  that  during  the  years  1893. 
1894.  1895,  and  1896  the  plaintiff  was  a  for- 
eign corporation  organized  under  the  laws  of 
the  state  of  Georgia,  having  a  capital  stock 
of  $300,000,  and  authorized  to  issue  policies 
of  Insurance  against  fire;  that  said  plaintiff 
did  not  In  the  month  of  January  of  said  years 
pay  into  the  treasury  of  this  state  the  sum 
of  $100,  nor  did  the  auditor  of  this  state  in 
the  month  of  January  in  either  of  said  years 
issue  to  said  plaintiff  a  license  to  transact  the 
business  of  insurance  In  this  state.  Itself  or 
by  such  agents  as  it  might  appoint;  and  de- 
fendant avers  that  said  plaintiff  had  not  dur- 
ing said  years,  and  prior  to  making  the  con- 
tract with  defendant  set  forth  In  the  several 
counts  of  the  complaint,  ever  paid  Into  the 
treasury  of  this  state,  for  the  use  of  the  state, 
a  fee.of  $100;  ahd  defendant  avers  that  said 
contracts  set  forth  In  said  complaint  were 
made  between  the  plaintiff  and  defendant  in 
the  state  of  Alabama  on.  to  wit  the  13th 
day  of  March,  1896.  Wherefore  defendant 
■  says  that  plaintiff  is  not  entitied  to  main- 
tain this  action  against  him. 

"(14)  For  further  answer  to  said  complaint 
this  defendant  says  that  said  firm  of  Stuart 
Bros,  was  at  the  date  of  said  alleged  con- 
tracts engaged  in  the  fire  insurance  business, 
claiming  to  lawfully  represent  as  agents  In 
the  city  of  Montgomery,  Alabama,  amongst 
other  foreign  corporations,  the  plaintiff,  which 
was  a  foreign  corporation  organized  under 
the  laws  of  the  state  of  Gewgla.  and  author- 
ized to  iaane  policies  of  insurance  against 
fire;  that  the  agency  for  and  the  right  to 
transact  the  buBlness  of  insurance  by  said 
company  in  the  city  of  Uontgomery,  Alaba- 
ma, constituted  a  valuable  part  of  the  assets 
of  said  firm  of  Stuart  Bros.,  sold  by  said 
George  Stuart  to  this  defendant  by  said  con- 
tract as  a  consideration  for  the  assumption 
of  the  debt  due  the  plaintiff;  that  It  was  un- 
derstood and  agreed,  as  a  material  i>art  of 
said  consideration  between  said  George  Stu- 
art and  this  defendant  that  such  agency 
should  continue  In  this  defendant  and  said 
M.  W.  Stuart  of  which  said  agreement  the 
plaintiff  had  notice,  and  to  which  it  gave  its 
assent;  but  this  defendant  avers  that  said 
George  Stuart  well  knew  at  the  date  of  said 
contract  that  the  plaintiff  had  not  In  the 
month  of  January.  1896,  paid  into  the  treas- 
ury of  this  state  the  sum  of  $100,  and  that 
the  auditor  of  this  state  liad  not  Issued  to 
the  plaintiff  In  said  month  of  January.  1896. 
a  license  to  transact  business  of  Insurance  In 
this  state,  Itself  or  by  such  agents  aa  it 
might  appoint;  and  this  defendant  avers  the 
fact  to  be  that  such  payment  had  not  been 
made  In  the  month  of  January,  1896,  and 
that  such  lICMise  had  not  been  issued  in  said 
month.  This  defendant  avers  that  he  was  ig- 
norant of  said  facts,  and  that  said  Geo;^ 
Stuart  failed  to  disclose  the  same  to  this  de- 
fendant; and  defendant  avws  that  the  right 
to  represent  aald  compur  waf  a  matotol 
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Indncement  to  defendant's  entering  Into  said 
.contract,  end  that  he  relied  thereon  in  en- 
tering Into  said  contract,  and  on  the  fact 
that  such  company  was  Anlj  authorized  to 
transact  0re  Inanrance  business  In  this  state. 
Wherefore  this  defendant  says  the  plaintiff 
ought  not  to  recover  against  blm  In  Uilf 
suit. 

"(15)  Gomes  the  defendant,  F.  M.  Boyfcin, 
and  for  further  answer  to  the  complaint  says 
that  the  plaintiff  is  not  entitled  to  recoTer  of 
htm  In  this  action  for  that  at  the  time  of  the 
alleged  promise  set  forth  Id  said  counts  of 
the  complaint  the  plaintiff  as  part  of  the  con- 
sideration of  said  promise  from  aatd  Boyklo 
to  said  George  Stuart,  and  as  an  Inducement 
thereto,  agreed  and  promised  this  defendant 
to  api>olnt  him  and  the  said  M.  W.  Stuart, 
and  did  appoint  them.  Its  agents  in  the  cil7 
of  Uontgomery,  state  of  Alabama,  to  trans* 
act  the  business  of  fire  insurance  for  the 
plaintiff  In  this  state,  which  said  promise  on 
the  part  of  the  plaintiff  was  made  In  the 
state  of  Alabama;  end  defendant  aren  that 
at  the  time  said  contract  mentioned  In  the 
third  count  of  the  complaint  was  made  the 
plaintiff  was  then  and  Is  now  a  fire  insur- 
ance company,  and  a  corporation  created  un- 
der the  laws  of  the  state  of  Qeorgia,  had  not 
complied  with  the  requirements  of  section 
1189  of  the  Code  of  1886,  by  paying  into  the 
treasury  of  the  state  the  sum  of  $100.00,  dur- 
ing the  month  ct  January  n«ct  preceding 
said  contract,  and  had  not  received  from  the 
audttor  of  this  state  In  said  month  of  Janu- 
ary a  license  to  transact  the  busittess  of  fire 
insurance  In  this  state.  Wherefwe  the  said 
defendant  says  that  the  said  plahitlff  ought 
not  to  have  ot  maintain  Its  action  aforesaid 
against  this  defendant** 

"(18)  For  further  plea  In  this  behalf  this 
defendant  avers  that,  at  the  time  of  the 
making  of  the  agreement  aforesaid  to  pur- 
chase the  Interest  of  said  George  Stuart,  said 
Stuart  knew  that  said  firm  of  Stuart  Broth- 
ers was  Indebted  to  the  Tallassee  Falls  Man- 
ufacturing Company  in  a  large  sum.  to  wit, 
five  hundred  dollars,  but  for  the  purpose  of 
misleading  and  deceiving  this  defendant,  and 
of  inducing  Iilm  to  make  said  purchase,  con- 
cealed from  defendant  the  fact  of  said  In- 
debtedneas,  of  which  fact  this  defendant  was 
ignorant;  that  when  this  defendant  discov- 
ered the  fact  of  said  indebtedness,  to  wit,  on 
t)ie  ITth  day  of  March,  1806.  he  rescinded 
said  agreement  with  said  George  Stuart,  and 
dissolved  said  partnership,  and  gave  plain- 
tiff notice  of  the  fact  of  such  rescission  and 
dissolution  before  the  plaintiff  had  appointed 
said  F.  M.  Boykin  ft  Co.  its  agents,  as  it  bad 
agreed  to  do." 

To  the  fourth  plea  the  plaintiff  demurred 
iil^D-the  following  grounds:  "<!)  It  Is  not 
averred  or  shown  In  said  plea  that  this  plain- 
tiff participated  In  said  alleged  representa- 
tions or  concealment,  or  ever  had  any  knowl* 
edge  thereof.  (2)  It  is  not  averred  or  shown 
that  any  representations  wete  made  by  tbis 


plaintiff,  or  that  anything  was  concealed  1>y 
this  plaintiff  from  said  defendant  or  hla  co- 
partner, M.  W.  Stuart,  as  an  inducement  to 
defendant  becoming  obligated  to  pay  plain- 
tiff as  set  forth  In  the  complaint '  (3)  It  is 
not  deiUed  that  the  deffflidant  became  obli- 
gated to  plaintiff  as  allied  in  the  complaint, 
and  that  his  obligation  was  accepted  by 
plaintiff,  and  that  a  new  consideration  mov- 
ed to  defendant  (4)  It  Is  not  denied  tlut  the 
defendant,  without  any  concealment  ot  facts 
or  any  misrepresentationB  on  the  part  of 
plaintiff,  agreed  to  pay  the  debt  due  to  plain- 
tiff by  Stuart  Bros.,  and  that  said  agreement 
was  accq>tea  by  plalntltC,  and  George  Stuart 
discharged  from  liability  for  said  debt" 

To  plea  m  plaintiff  demurred  upon  the 
same  grounds  of  demurrer  as  to  the  fourth 
Idea,  and  also  upon  the  following  additional 
grounds:  "(1)  It  Is  not  denied  by  said  plea 
that  defendant  obligated  himself  as  set  fortli 
In  the  complaint  to  pay  plaintiff,  and  no  suf- 
ffldeoit  reason  for  tiie  rescission  of  said  con- 
tract is  set  forth  in  the  plea.  (2)  Said  plea 
confesses  that  defendant  obligated  himself 
to  pay  plaintiff  tn  the  complaint  u^d  sets 
out  no  facts  In  excuse  or  In  avoidance  of  said 
obligation.  (3)  It  Is  not  averred  or  shown 
that  this  plaintiff  was  connected  vrlth  any  of 
the  alleged  fraud  or  concealment  described 
in  said  plea.  (4)  It  Is  not  shown  by  said  plea 
that  defendant  did  not  know  previous  to  the 
execution  of  the  obligation  to  plaintiff  of  the 
facts  alleged  In  said  plea.  It  is  not  al- 
leged in  said  plea  that  the  defendant  did  not 
act  upon  the  employment  by  plaintiff  of  him, 
which  was  part  of  the  basis  of  said  obliga- 
tion of  defendant" 

Plaintiff  demurred  to  the  fifth  plea  upon 
the  following  grounds,  In  addition  to  the 
grounds  of  demurrer  to  pleas  4  and  4^:  "(1) 
Said  plea  avers  as  a  conclusion  that  this 
plaintiff  had  not  released  George  Stuart  with- 
out averring  any  facts  In  support  thereof. 
(2)  It  is  not  denied  by  said  plea  tiiat  tiiere 
was  a  sufficient  consideration  for  the  prom- 
ise of  defendant  which  Is  counted  niran  In 
the  complaint  as  set  forth  therein.  (3)  It  is 
not  denied  by  said  plea  that  defendant  re- 
ceived a  benefit  as  described  In  the  complaint 
as  a  consideration  for  his  promise  to  pay 
plaintiff  as  set  forth  In  the  complaint  (4) 
Said  plea  does  not  deny  the  averments  of  the 
complaint  as  to  the  transactions,  occurrences, 
or  agreements  on  and  prior  to  March  16, 
1896." 

To  the  ninth  plea  plaintiff  demurred.  In  ad- 
dition to  the  grounds  of  demurrer  to  the  other 
pleas,  upon  the  following  grounds:  "(1)  it  Is 
not  alleged  in  said  plea  that  the  defendant 
ever  gave  the  plaintiff  any  notice  or  that  the 
plahitiff  had  any  knowledge  of  the  alleged 
rescission.  (2)  It  Is  not  alleged  that  the  de- 
fendant did  not  act  on  the  said  agreement 
entered  into  between  him'  anil -plaintiff.  <3} 
It  Is  not  ^iled  that  defendant  received  a 
benefit  tnm  said  contract'  entered  Intd  vrlth 

plBlatlff.  (4)  It  Is  not  denied 
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ier  of  law  the  facta  alleged  In  the  complaint 
were  a  discharge  of  eald  Qeorge  Stuart  (rem 
flald  Indebtedness." 

To  the  tenth  plea  plaintiff  demurred,  in  ad- 
dlttoa  to  gFomida  of  demurrer  to  other  pleas, 
opon  the  following  grounds:  "(1)  It  does  not 
appear  that  section  1199  of  the  Code  of  Ala- 
bama has  an?  reference  whatever  to  the  mat- 
ters set  up  In  said  plea.  (2)  It  does  not  ap- 
pear by  the  plea  that  the  defendant  was, 
prior  to  the  making  of  said  agreement  or  at 
the  time  of  making  said  agreement,  engaged 
in  business  la  this  state.  (3)  It  does  not  ap- 
pear by  the  said  plea  that  the  plalntifT  had 
been  prior  to  this  transaction,  or  was  at  the 
time  of  the  transaction  described  In  the  com- 
plaint, engaged  ia  business  In  this  state.  (4) 
It  does  not  appear  that  the  plaintiff  was  at 
the  time  of  said  agreement  engaged  in  any 
business  of  Are  Insurance  in  Alabama  at  the 
time  of  the  transaction  described  or  at  any 
other  time.  (5>  It  does  not  appear  that  the 
acts  counted  upon  In  the  complaint  were  a 
doing  of  insurance  business  in  this  state.  (6) 
The  statnte  does  not  Invalidate  any  contract 
made  b7  plaintiff  for  Its  failure  to  pay  said 
BOm  or  procure  said  license." 

To  the  twelfth  plea,  in  addition  to  grounds 
of  demnrrer  to  pleas  10  and  11,  plaintiff  also 
demurred  upon  the  following  grounds:  "(1) 
It  is  Immaterial  whether  in  the  years  1893, 
1891,  and  1895  the  plaintiff  had  compiled  with 
the  laws  referred  ta  <2)  It  appears  by  the 
complaint  that  the  matters  of  Stuart  Bros, 
and  the  liability  of  said  Stuart  Bros,  therefor 
became  an  executed  contract  at  the  time  of 
the  contract  between  the  plaintiff  and  de- 
fendant. (3)  It  does  not  appear  that  the 
claim  of  the  plaintiff  against  the  defendant 
rests  for  Its  validity  upon  any  Illegal  trans- 
action. (4)  It  does  not  appear  that  there  Is 
any  law  which  requires  the  plaintiff  in  either 
of  the  years  mentioned  to  pay  Into  the  state 
tr^Bury  the  sum  of  f 100.00,  or  to  obtain  li- 
cense from  the  state  auditor  to  do  business  in 
this  state." 

To  the  thirteenth  plea  plaintiff  demurred 
upon  the  following  grounds,  In  addition  to 
Ihe  grounds  of  demurrer  Interposed  to  pleas 
10  and  12:  "(1)  It  does  not  appear  In  and  by 
said  plea  with  what  relevancy  or  force  the 
fact  that  plaintiff  did  not  during  the  years 
1893,  1894,  and  1S95  pay  said  money  Into  the 
treasury  or  receive  the  auditor's  license  has 
to  do  with  the  matters  set  up  in  the  com- 
plaint. (2)  It  does  not  appear  that  the  plain* 
tiff  did  do  any  business  of  fire  Insurance  In 
this  state  at  the  time  of  or  prior  to  the  mak- 
ing of  said  contract  with  defendant  (3)  It 
is  not  alleged  in  said  plea  that  by  the  accept- 
ance of  the  obligation  of  defendant  the  plain- 
tiffs dlEchai^;ed  Stuart  Bros,  and  George  Stu- 
art from  the  payment  of  said  debt." 

To  the  fourteenth  plea  plaintiff  demurred, 
In  addition  ta  the  grounds  of  demnrrer  Inter- 
posed to  pleas  10,  12,  and  13,  upon  the  fol- 
lowing grounds:  "(1)  It  does  not  appear  that 
at  and  before  the  making  at  Ote  contract  be- 


tween the  plaintiff  and  defendant  the  plain- 
tiff had  not  QompUed  wltii  each  and  all  laws 
of  the  state  of  Alabama  In  reference  to  for- 
eign Insurance  companies.  (2)  It  does  not 
appear  that  prior  to  the  transactions  between 
plaintiff  and  defendant  the  said  Stnart  Broa 
had.  with  the  consent  of  plaintiff,  done  busi- 
ness In  this  state  as  agents  of  plaintiff.  (S) 
It  Is  not  alleged  In  said  plea  that  the  plaintiff 
had  not  paid  into  the  state  treasury  the  said 
sum  of  $100,  and  had  not  received  the  said 
andltcv's  license." 

To  the  fifteenth  plea  plaintiff  demurred.  In 
addition  to  grounds  of  demurrer  interposed 
to  picas  10,  12,  13,  and  14,  upon  the  follow- 
ing grounds:  "il)  It  does  not  appear  from 
the  said  plea  that  the  plaintiff  engaged  In 
any  btudnesa  in  this  state  for  which  a  li- 
cense was  required  by  the  laws  of  the  state 
of  Alabama.  (2)  That  the  statement  In  said 
plea  that  the  plaintiff  bad  not  compiled  with 
the  laws  of  the  state  of  Alabama  in  reference 
to  fire  insurance  companies  Is  a  mere  con- 
clusion, without  the  statement  of  any  facts 
to  sustain  the  same.  (3)  It  appears  in  and  by 
the  complaint  that  the  transactions  between 
the  plaintiff  and  defendant  occurred  In  the 
month  of  March,  1896,  and  It  does  not  appear 
by  the  said  plea  that  prior  to  the  said  trans- 
action plaintiff  had  not  In  all  respects  com- 
piled Willi  tbe  laws  of  the  state  of  Alabama 
In  reference  to  doing  business  in  this  state  by 
foreign  Insurance  companies,  but  only  that 
the  plaintiff  had  not  during  the  month  of  Jan- 
nary,  1896,  comptlefl  with  said  laws." 

To  the  eighteenth  plea  the  plaintiff  demu> 
red  upon  the  following  grounds:  **(1)  It  is 
not  alleged  that  the  plaintiff  knew  anything 
alMut  the  debt  of  tbe  said  Stuart  to  the  Tal- 
lassee  Falls  Manufacturing  Company,  or  that 
the  plaintiff  concealed  the  said  fact  from  de- 
fendant, or  made  any  misrepresentations  to 
defendant  In  reference  thereto,  or  participat- 
ed in  any  manner  In  the  fraud  or  concealment 
alleged  In  said  plea.  (2)  It  is  not  denied  that 
'  tbe  defendant  executed  the  contract  to  plain- 
tiff sued  on  and  became  liable  as  claimed. 
(3)  It  is  not  denied  that  the  contract  between 
plaintiff  and  defendant  was  based  upon  the 
consideration  alleged  In  said  complaint  (4) 
It  is  not  denied  that  the  defendant  acted  un- 
der the  said  contract  made  with  plaintUT 
prior  to  the  17th  of  March,  1896." 

Watts,  Troy  &  Coffey,  for  appellant.  J.  H. 
Obllton  and  W.  S.  Thorington,  for  appellee. 

SHARPE,  J.  In  determining  the  suffi- 
ciency of  the  pleas  It  la  important  to  notice 
that  the  complaint  Is  double.  Bach  count 
of  it  avers  tbe  makli«  of  a  contract  between 
the  defendant  and  Oeoi^  Stuart  whereby 
the  former,  In  part  consideration  of  his 
purchase  of  the  latter's  interest  In  the  firm 
of  Stuart  Bros.,  undertook  to  pay  the  debts 
of  that  firm,  including  the  debt  owing  to 
plaintiff.  Bach  count  also  avers  the  making 
of  «  promise  In-  writing  dlrecOy-to  tlie  ptaii^ 
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tut  by  defendant  and  M.  W.  Stuart,  mem* 
ben  of  the  newly  formed  firm  of  F.  M.  Boy- 
Icfn  &  Oo.,  to  pay  that  debt  Then  nndw- 
taklnga  are  not  shown  to  bare  conatltnted 
one  contract  though  It  Is  averred  that  th^ 
were  parti  of  the  same  tranflactlon.  So 
for  as  appears  from  the  complaint,  tbe  con- 
slderatlon  for  the  promise  to  George  Stuart 
moved  from  him  alone  by  the  sale  of  his 
partnership  Interest  It  la  not  shown  that 
plaintiff  was  originally  a  party  to  the  con- 
tract with  George  Stuart  or  that  in  tiie 
making  of  that  contract  It  bound  iteelf  to 
release  Greorge  Stnart  from  tbe  debt  or  to 
do  anything.  It  Is  averred,  In  substance, 
that,  being  Informed  of  the  transactions 
mentlooed  as  had  between  the  firm  members 
of  Stnart  Bros,  and  Boykin  &  Co..  plain- 
tiff assented  thereto,  aqd  agreed  to  appoint 
Boykin  &  Oo.  Its  agent  and  that  by  reason 
of  what  bad  occnrred,  including*  Its  accept- 
ance of  tbe  written  promise  made,  plain- 
tiff discharged  Ueorge  Stuart  from  liability 
for  Its  debt;  but  the  complaint  Is  silent  as 
to  whether  such  discharge  occurred  when 
tbe  omtract  was  made  with  George  Stuart, 
and  as  to  whether  the  appointment  of  Boy- 
kin ft  Oo.  to  the  agency  was  made  In  con- 
sideration of  defendant's  assumption  of 
plalntUfs  debt  As  a  beneficiary  of  the  con- 
tract between  Geoige  Stuart  and  defmd- 
ant  plaintiff,  though  It  may  not  have  been 
an  original  party  thereto,  bad  a  right  to 
BubseQnently  release  George  Stnart  and  en- 
force that  contract  by  suit  In  Its  own 
name.  Carver  v.  Eads,  66  Ala.  190.  But 
before  this  right  became  fixed  by  such  re- 
lease It  was  subject  to  be  defeated  by  a 
rescission  of  the  contract  as  between  the 
original  parties.  Fagh,  Stone  ft  Co.  t.  Barnes, 
108  Ala.  167,  10  South.  370. '  A  rescission, 
having  such  effect  might  have  been  made 
in  the  absence  of,  and  without  notice  to,  tbe 
lldalntiff,  so  long  as  it  stood  aloof  from,  and 
gave  nothing  in  consideration  for,  the  con- 
tract If  the  complaint  coiild  be  treated  aa 
declaring  alone  on  defendant's  contract  with 
George  Stuart  under  the  principle  above  re- 
ferred to,  the  pleas  setting  up  rescission  for 
the  alleged  fraud  of  George  Stuart  vl&, 
pleas  4.  4^  5,  9,  and  18,  would  each  have 
been  good. 

But  those  pleas  do  not  answer  the  decla- 
ration on  the  promise  made  by  defendant 
and  M.  W.  Stuart  to  tbe  plaintiff  direct 
That  declaradon  in  itself  discloses  a  cause 
of  action.  It  does  not  «pressly  aver  tbe 
consideration  for  that  promise,  but  it  does 
not  negative  the  existence  of  a  considera- 
tion, as  conalstit^  in  plalntlflTs  release  of 
George  Stuart,  or  In  Its  appointment  of 
Boykin  &  Co.  as  its  agent  or  In  something 
not  mentioned  In  the  complaint  or  In  tbe 
pleas,  and  not  amounting  to  a  detriment  to 
plaintiff.  That  promise,  being  in  writing,  is 
made  by  section  1800  of  tbe  Code  of  189G, 
to  Import  a  consideration,  and  this  stotute 
has  been  construed  as  obviating  the  necowlty 


of  averring  the  consideration  In  declarations 
framed  on  writings  of  the  dass  to  which  It 
applies.  Thompson  r.  Hall,  16  Ala.  204; 
B<dllng  V.  Slunchus,  66  Ala.  658.  Without 
plaintUTs  concurrence,  no  contract,  after 
coming  validly  Into  existence  aa  between 
it  and  the  defendant  npoa  a  conalderatlou 
moving  as  between  them,  was  subject  to 
resdstf cm  for  any  fraud  or  omdoct  of  George 
Stuart  ahme. 

Section  1108  of  the  Code  of  1886  provided 
that  "before  any  insurance  company  n9t 
organised  under  or  by  the  laws  of  this  state, 
shall  transact  any  business  of  Insurance, 
other  than  life  or  accident  Insurance  In  this 
stote,  throQgh  agents,  w  otherwise.  It  shall 
pay  Into  the  treasury  of  the  state,  the  sum 
of  one  hundred  dollars,  and  that  amount 
thereafter  in  the  month  of  January,  annual- 
ly," etc  In  the  same  article  of  that  Code 
it  was  by  section  1204  directed  that  upon 
compliance  by  any  insurance  company  with 
the  foregoing  and  other  statutory  requhre- 
ments,  the  auditor  sfaoilld  "issue  to  such  com- 
pany a  license  to  transact  the  business  of 
Insurance  In  this  state,  itself,  or  by  such 
agaits  as  It  may  appoint  until  the  IGth  day 
of  January  next  ensuing,  which  license  shall 
be  renewed  In  January  of  each  year,  on  com- 
pliance with  the  terms  of  this  article  and 
subject  to  the  conditions  therein."  These 
requirements,  being  limited  1^  their  terms  to 
the  business  of  insurance,  extoid  only  to 
dealings  between  the  foreign  company  and 
those  It  would  insure,  such  as  look  to  or  in- 
volve contracts  of  insurance.  They  do  not, 
as  Is  assumed  by  pleas  10  and  13,  include 
transactions  had  merely  to  secure  or  collect 
from  their  a^nts,  or  from  othen  who  may 
assume  them,  debts  whlcb,  In  the  abs^ce 
of  such  requirements,  would  arise  from  the 
contract  of  agency.  Plea  12  seems  to  have 
been  Interposed  upon  the  theory  that,  be- 
cause compliance  with  tbe  statutes  referred 
to  ought  to  have  preceded  the  collection  by 
Stuart  Broa  of  premiums,  there  was  such 
illegality  attending  the  collection  as  to  pre- 
vent the  same  from  inuring  to  the  company's 
benefit  This  theory  is  nntoiable.  Stuart 
Bros,  having  acted  In  collecting  the  premi- 
ums tor  the  company,  the  money,  when  paid, 
was  paid  for  tbe  company's  use,  and  those 
agents  bad  no  right  to  retain  or  to  appro- 
priate the  same  to  their  own  use.  The  com- 
pany's claim  on  Stnart  Bros,  for  money  bo 
paid  them  was  not  Infected  with  illegality- 
Story  on  Agency,  S  347;  United  States  Ex- 
press Oo.  t.  Iiucas,  36  liid.  861. 

Tbe  fact  alleged  In  pleas  14  and  16,  that 
the  plaintiff  did  not  pay  the  tax  and  pro- 
cure a  license  In  January  of  1886,  does  not 
show  it  was  not  entitled  to  transact  the  busi- 
ness in  and  after  March  of  that  year,  when 
It  agreed  to  appoint  defendant' Ite  agent  and 
therefore  does  not  show  there  was  any  want 
or  failure  of  consideration  either  tor  defend- 
ants promise  to  George  Stuart  or  his  prom- 
ise to  plaintiff.  The  statutes  referred  ^iln 
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wa  far  as  they  designate  the  time  fbr  paying 
tbe  tax  and  procarlng  Ucense,  are  dlrecttffy, 
and,  Uiougb  the  prosecution  of  insnrance 
IniflineBS  at  a  time  not  covered  by  the  tax 
and  license  would  bare  bemi  vltbln  tbe  pro* 
bibltlon,  tbe  tax  could  hare  been  paid,  and 
the  licoise  could  have  been  legally  IsswmI, 
at  any  time  later  In  tbe  year  than  January. 

There  was  error  In  orerrullng  the  demur- 
rer Interposed  to  each  of  tbe  pleas  above 
designated.  The  judgment  will  be  revers- 
ed, and  the  cause  remanded. 


(137  Ala.  101) 

J0Hf?80N  T.  BTATB.* 

(Sopreme  Court  of  Alabama.  June  11,  1003.) 

LOTTBRIKS-NICKBL-IN-THB-SLOT  HACHINB8 
—XJCBNSE— POWER  OF  LEQIBItATURE. 

1.  D^endant  operated  a  machine  with  a 
wheel  which  revolved  around  a  stationary  ar- 
row, on  the  disk  or  outer  rim  of  which  were 
divided  colors  of  differmt  ihades,  the  separate 
colors  representing  different  values.  At  the  top 
of  the  machine  were  fonr  separate  slots,  where 
persona  desiring  to  play  tbe  machine  d^eited 
a  nickel.  Tha«after  uie  person  was  required 
to  state  the  color  they  played  and  turn  the 
wheel,  and  if,  when  the  whed  stopped,  the 
arrow  pointed  at  the  color  the  person  played, 
he  won,  and  reived  whatever  the  color  was 
valued  at,  hot,  if  the  wheel  stopped  with  the 
arrow  pointed  at  another  color,  the  person 
playing  received  nothing.  Held,  that  such  wheel 
so  played  constitated  a  hazard  to  win  money, 
to  be  determined  by  the  use  of  a  contrivance 
of  chance,  in  which  neither  choice  nor  skill 
exerted  any  effect,  and  was,  therefore,  a  prohib- 
ited lottery. 

2.  In  a  prosecution  for  maintaining  a  lottery, 
where  the  device  maintained  was  dearly  witiifn 
the  definition  of  a  lottery,  a  license  issued  by 
the  probate  judge  to  defendant  to  maintain  the 
same  was  Inadmissible,  since  It  was  not  within 
the  power  of  the  Legialatnre  to  anthwlse  the 
licenung  of  a  lottery. 

McGlellan.  C.  J.,  dissenting. 

Appeal  from  Clrcnlt  Court,  Fayette  Coun- 
ty; 8.  H.  Sprott,  Judge. 

Tom  Johnson  was  convicted  of  carrying 
on  a  lottery,  and  be  appeals.  Afflrmed. 

Tbe  witness  for  the  state  testified  that  tbe 
defendant  was  the  proprietor  and  owner  of 
a  saloon  in  the  town  of  Fayette,  Ala.;  that 
he  had  been  In  the  defendant's  place  of  busi- 
ness frequently  before  the  finding  of  the  In- 
dictment In  IJjIb  case,  and  bad  played  on 
the  machine  owned  by  the  defendant  and 
kept  on  the  counter  of  his  bar,  and  had 
seen  others  play  on  said  machine.  The  ma- 
chine was  described  by  said  witness  substan- 
tially as  follows:  It  was  a  machine  with  a 
wbei^  on  tbe  side,  wbicb  revolved  around 
a  stationary  arrow.  On  the  disk  or  outer 
rim  of  said  revolving  wheel  there  were  sep- 
arate and  divided  colws  of  different  shades. 
These  separate  colors  represented  different 
values.  One  color  represented  10  cents,  one 
25  cents,  one  60  cents,  and  one  $1.  These 
colors  were  blat^,  red,  yellow,  etc.  At  the 
top  of  the  machine  are  four  separate  slots 
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or  places  where  those  who  wlab  to  play  the 
machine  are  required  to  deposit  a  nlckai  es 
ftn  cents.  After  depositing  the  nlckd  In 
the  slot  or  place  provided  therefor,  the  per- 
son playing  the  machine  was  required  to 
state  on  which  color  they  played.  After  ao 
'  stating,  tb«y  would  give  tbe  wheel  vttb  tbe 
odors  marked  on  It  a  whlri  or  tDrn,  and  U., 
when  tbe  wheel  stopped,  the  stationary  ar- 
row pointed  to  the  color  the  person  playing  the 
wheel  had  chosen,  then  said  person  won  what- 
ever that  colw  was  valued  at,  and  recetred 
the  money  accordingly.  If,  when  the  wheel 
stopped,  the  arrow  was  not  pelting  to  the 
color  chosen  by  tbe  person  playing  tbe  ma- 
chine, he  lost,  and  received  nothing.  Tbe 
witness  fnrttier  testified  Hiat  be  had  seen 
persons  win  and  lose  on  tbe  maditne,  and 
had  lost  and  won  In  iilaying  it  himself.  On 
the  cross-examination  of  this  witness  he  was 
asted  whether  or  not  the  machine  was  <n>en- 
ly  abibitod  on  tbe  counter  in  the  defend- 
anf  s  place  of  business.  The  state  objected 
to  this  question  on  the  ground  that  It  called 
for  illegal.  Irrelevant,  and  Immaterial  evi- 
dence. The  court  sustained  the  objection, 
and  to  this  ruling  of  the  court  the  defendant 
duly  occulted.  The  defendant  then  asked 
said  vritness  several  questions  as  to  wheth- 
er or  not  be  bad  ever  heard  the  defendant 
solicit  people  to  play  on  the  machine  or  bad 
ever  known  of  the  town  auttiwlties  asking 
or  requesting  the  defendant  to  s^  operat- 
ing said  machine.  To  eaeh  of  said  qaeations 
the  state  objected.  Tbe  court  sustained  such 
obJecUons,  and  to  each  of  such  rulings  tbe 
defendant  separately  excepted.  Tbe  defend- 
ant, as  a  witness  In  his  own  behalf,  testified 
that  be  bad  operated  such  a  machine  as  was 
described  by  tiie  state's  witness.  The  de- 
fendant, as  a' vritness  In  bis  own  bebalf,  was 
asked  whether  or  not  he  bad  a  license  issued 
to  him  by  the.  judge  of  probate  pennltting 
him  to  operate  said  machine.  Tbe  stete  ob- 
jected to  this  question.  The  court  sustained 
Its  objection,  and  the  defendant  duly  ex- 
cepted. The  defendant  offered  to  introduce 
In  evidence  the  license  which  he  had  peo- 
cored  for  operating  said  machine.  Tbe  stete 
objected  to  the  introduction  of  said  license. 
The  court  snstelned  the  objection,  and  the 
defendant  duly  excited.  The  court,  at  tbe 
request  of  the  stete,  gave  to  tbe  Jury  the 
following  written  cha^:  **lt  the  Jury  be- 
lieve the  evidence  In  this  case  beyond  a  rea- 
sonable doubt,  they  will  find  the  d^endant 
guilty  as  charged  in  the  first  count  of  the 
indictment" 

James  J.  Bay  and  Davis  ft  Gray,  for  ap- 
pellant Massey  Wilson.  Atty.  Gen.,  fw  the 
Stet& 

DOWDELIi,  J.  The  indictment  in  this 
case  contained  three  counts.  The  first  char- 
ged that  the  defendant  "aet  up  or  was  con- 
cerned in  setting  up  or  carrying  on  a  lot- 
tery"; tbe  secfflid  count  diarged>that  ttie|de- 
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fendant  "set  np  or  carried  on.  or  was  con- 
cerned In  setting  np  or  carrying  on,  a  lottery, 
or  device  for  a  lottery,  or  sold  or  was  Interest- 
ed in  selling  tickets  or  sliarea  in  a  lottery; 
and  the  third  count  charged  that  the  defend- 
ant "set  up  or  carried  on  or  operated  a  lot- 
tery, to  wit,  a  slot  machine,"  etc.  Before  en- 
tering npon  the  trial,  the  court,  on  motion  of 
the  solicitor,  entered  a  nol.  pros,  as  to  the 
second  and  third  counts  against  the  objec- 
tion of  the  defendant.  This  action  of  the 
court  was  permissible,  and  the  objection  of 
the  defendant  was  wholly  without  merit. 
The  case  was  then  tried  on  the  first  count, 
resulting  in  a  verdict  and  Judgment  of  guilty. 
The  controlling  qnestlon  In  the  case  Is  wheth- 
er the  machine  described  In  the  evidence, 
with  the  uses  to  which  It  was  put,  falls 
within  the  definition  of  a  lottery,  the  carry- 
ing on  of  which  is  denounced  both  by  onr 
Constitution  and  statutes.  In  Lolseau  T. 
State,  114  Ala.  SS,  22  South.  139,  62  Am.  St 
Rep.  84,  it  was  said  by  this  court:  "  'Lot' 
has  been  correctly  defined  to  be  'a  contriv- 
ance to  determine  a  question  by  chance,  or 
without  the  action  of  man's  choice  or  will.' 
To  be  a  criminal  lottery,  there  must  be  a 
consideration,  and  when  email  amounts  are 
hazarded  to  gain  large  amounts,  and  the  re- 
sult of  winning  to  be  determined  by  the  use 
of  a  contrivance  of  chance,  in  which  neither 
choice  nor  skill  can  exert  any  effect,  it  Is 
gambling  by  lot,  or  a  prohibited  lottery." 
Under  tbe  undisputed  facts  before  os  as  to 
the  device  used  and  the  manner  of  its  use, 
every  element  essential  to  constitute  a  pro- 
lilbited  lottery  within  tbe  above  definition  Is 
present  It  Is  wholly  immaterial  by  what 
name  the  device  Is  designated  or  called,  if 
the  essential  elements  of  a  lottery  be  present 
In  the  uses  to  which  it  is  put  It  falls  under 
the  problbltlon  of  the  law  against  lotteries. 
The  case  of  Reeves  v.  State,  lOS  Ala.  120,  17 
South.  104,  bears  a  striking  analogy  to  the 
case  at  bar.  There  Is  no  difference  in  prin- 
ciple, and  on  the  facts  we  think  that  case 
is  conclusive  on  the  question  here. 

We  do  not  think  there  la  any  conflict  be- 
tween the  act  approved  February  13,  1897 
(Acts  1896-97,  p.  901)  which  may  be  found  in 
the  margin  on  page  287  of  the  Criminal  Code, 
and  section  4808  of  tbe  Criminal  Code.  There 
is  a  field  of  operation  for  both  statutes.  A 
slot  macblne,  denounced  by  the  act  of  Feb- 
ruary 13tb,  may  be  so  used  as  to  be  wanting 
in  some  of  the  elements  of  a  lottery,  and  still 
fall  within  the  prohibition  of  that  act  It 
was,  no  doobt  the  purpose  of  the  Legislature 
In  the  enactment  of  this  statute  to  prohibit 
the  games  of  chance  therein  designated, 
when  the  same  might  be  so  carried  on  as  to 
fall  without  the  definition  of  a  lottery,  and 
still  possess  some  element  of  gambling. 

Further  quoting  from  Lolseau  v.  State,  114 
Ala.  38,  22  South.  139,  62  Am.  St  Rep.  84. 
it  was  said:  "The  Legislative  has  no  author- 
ity to  authorize  the  licensing  of  slot  machines 
to  be  used  as  tbe  evidence  shows  It  was  used 


in  the  present  case.  We  would  not  be  nn< 
derstood  as  deciding  that  a  slot  machine  Is 
necessarily  one  of  lot,  within  the  prohibition 
of  the  law;  nor  do  we  hold  that  a  wheel  of 
fortune  carries  with  it  the  legal  import  of  a 
lottery.  Whether  it  is  so  or  not  depends  up- 
on the  nse  to  which  It  is  put  in  the  particular 
case.  Whatever  may  be  the  name  or  char- 
acter of  the  machine  or  scheme,  If  in  its  use 
a  consideration  is  paid,  and  there  is  gam- 
bling, the  hazarding  of  small  amounts  to 
win  larger,  the  result  of  winning  or  losing 
to  be  determined  by  chance,  in  which  neither 
the  will  nor  skill  of  man  can  operate  to  in- 
fluence the  result  It  is  a  determination  by 
iot,'  within  the  comprehensive  word  'lottery,' 
used  in  the  Constitution  of  this  state."  The 
device  here,  though  called  a  "slot  machine," 
and  the  manner  of  its  use  as  shown  by  the 
evidence,  falling  clearly  within  the  definition 
of  a  lottery,  the  court  committed  no  error  in 
sustaining  the  objection  of  tbe  state  to  the 
Introduction  in  evidence  of  the  license,  since 
It  Is  not  within  the  power  of  the  Legislature 
to  authorize  tbe  licensing  of  a  lottery.  Nor 
do  we  find  that  the  court  committed  any  er- 
ror in  other  ruliugs  on  the  admission  and  re- 
jection of  evidence. 

No  error  beine  shown  by  the  record,  tbe 
Judgment  of  the  drcolt  court  will  be  af- 
firmed. 

McOLBLLAN,  O.  J.,  dissenting. 

(138  Ala.  2n) 

SIHONSON  et  aL  t.  GAIN. 
(Sapreme  Court  of  Alabama.  July  10,  1908.) 

OYSTER  BEDS  —  INJUNCTION  —  BILL  —  MULTI- 
FARIOUSNESS —  AMENDMENT  —  aWORN  AN- 
SWER—DISSOLUTION OP  INJUNCTION. 
L  A  bill  to  restrain  defendant  from  passing 
over  plaictifTa  oyster  bed  Id  boats,  thereby 
damaging  tbe  same  by  pressins  the  oysters  Into 
the  mud,  and  praying  that.  If  Boch  relief  could 
not  be  granted,  a  way  across  the  bed  be  marked 
ont,  and  tbat  defendant  be  restrained  from  pass- 
ing over  other  parts  of  the  bed  In  twats,  was 
not  demurrable  for  multifarionaness. 

2.  Where  amendments  to  a  hiU  for  an  Injunc- 
tion, filed  after  the  filing  of  a  sworn  answer, 
did  not  set  np  a  new  cause  of  action,  or  any 
additional  fact  requiring  answer,  tbe  sworn  de- 
nials of  the  answer  were  applicable  to  the 
bill  aa  amended,  and  available  oa  a  motion  to 
dissolve  tbe  injunction,  without  further  oath 
or  verification. 

3.  Where,  in  a  suit  to  restrain  defendant  from 
injuring  plaintiff's  oyster  beds,  defendant  filed 
a  sworn  answer,  aetting  up  a  right  in  himself 
to  plant  oysters  along  lands  be  had  loaaed  abut- 
ting on  a  bay,  as  authorized  by  Code  1896,  9 
3155,  and  averred  that  the  bay  was  a  naviga- 
ble arm  of  Mississippi  Sound,  admitting  an  in- 
tention to  plant  oysters,  and  that  ne  had 
gone  in  and  out  of  the  bay  in  a  proper  manner, 
but  denied  that  he  had  trespassed  on  or  iujured, 
or  threatened  to  damage,  complainant's  beds, 
and  denied  that  he  was  insolvent  a  temporary 
injunction  previously  issued  was  pnqierfy  dis- 
solved. 

Appeal  from  Chancery  Court  Mobile  Coun- 
ty; Thos.  H.  Smith,  Chancellor. 

BUI  by  Eugene  Simonson  and  others 
against  Melvin  Gain  ^,g™^glHj^e5w{e 
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from  trespassing  on  plaintiffs*  oyster  beds. 
From  a  decree  sustaining  a  demurrer  to  the 
bill  on  the  ground  ot  multifarioiisness  and 
dissolving  a  temporary  Injunctiw,  plaintiffs 
appeal.   Reversed  in  part 

Ghas.  L.  Bromberg,  Jr.,  for'  appellants. 
Brvin  &  McAleer,  for  appellee. 

SHABPE,  J.  As  first  filed,  the  bUl  In  this 
case  alleged,  in  substance,  that  complainants 
own  lands  along  a  part  of  and  under  a  part 
of  "Little  Bay,"  and  hare  phinted  ojvters 
in  part  of  the  bay;  that  tbe  water  of  the 
bay  is  shallow  and  nonnavlgable;  that  de* 
fendant  has  trespassed  their  oyster  bed  by 
passing  boata  over  It,  thereby  jvesslng  oys* 
ters  into  the  mud,  and  causing  ineparable 
damage;  and  that  he  has  threatened  to  con- 
tinue such  conduct  The  prayer  vnis  tor  an 
Injunction  to  prevent  such  continuance.  The 
bill  was  three  times  amended.  The  first 
amendment  further  describes  the  bay,  and 
alleges  that  defendant  liad,  before  the  bill 
was  filed,  told  one  of  complainants  he  In- 
tended to  plant  oysters  and  to  carry  them  in 
boats  over  complainants'  beds,  and  that  he 
is  insolvent.  The  second  alleges  the  practica- 
bility of  a  bratway  through  the  water  and 
mud  of  the  bay,  and  prays,  as  relief,  to  be 
awarded  In  the  event  of  a  denial  of  the  relief 
first  prayed,  that  defendant's  boat  passage  be 
confined  to  a  way  to  be  marked  under  orders 
of  the  court  The  third  amendmmt  consists 
of  a  statement  to  effect  that  since  the  sec- 
ond amendment,  and  to  save  delay  and  ex- 
pense, complainants  kind  defendant  have 
marked  a  passageway  across  the  oyster  bed, 
whereby  a  reference  to  the  register  fw  tbe 
purpose  of  markli^  a  way  was  rendered  un- 
necessary. We  do  not  interpret  tbis  amend- 
ment as  showing  that  the  way  has  been  con- 
ventionally established,  or  that  defeodautfs 
right  to  pass  along  that  way  is  conceded,  or 
that  the  bill,  In  either  Its  first  aspect  or  In 
the  aspect  by  ^ich  tbe  establishment  of  a 
way  Is  alternatively  averred,  has  been  aban- 
doned. Its  effect  is  merely  to  show  a  mark- 
ing out  of  a  way  to  be  effective  only  if  ulti- 
mately the  decree  Is  for  relief  under  tbe  al- 
ternative prayer,  and  to  render  superfluous 
that  part  of  the  prayer  which  calls  for  the 
making  of  a  way  under  directions  of  the 
court  There  Is  no  repugnancy  or  inconsist- 
ency as  between  tbe  averments  on  which  the 
prayers  are  based,  or  as  between  tbe  relief 
sought  In  the  first  and  that  sought  In  the  sec- 
ond aspect  of  the  bill.  The  case  made  looks 
to  the  exclusion  of  defendant's  boats  from 
the  entire  oystOT  bed;  and,  second,  to  tbe  ex- 
clnidon  of  the  boats  from  part  of  the  bed, 
namely,  all  except  along  a  particular  route. 
The  bill  Is  ^gle  In  Its  main  object,  which 
is  the  prevention  of  damage  to  that  t>ed,  and 
is  thus  seen  to  be  free  from  the  objection  of 
multifariousness,  which  Is  the  only  objection 
raised  by  the  demurrer.  The  decree.  In  so 
far  as  It  sustained  ^e  demurrer,  la  errone- 
ons,  and  must  be  reversed. 


A  swoni  answer  retains  Its  duracto  bb  a 
sworn  answer  to  so  much  of  the  bill  as  It  re- 
sponds to,  though  the  bill  may  have  been 
amended  subsequent  to  tbe  filing  of  the  an- 
swer. To  this  bill  as  first  filed  there  Is  a 
svom  answOT,  and  to  the  bill  as  it  stood 
when  amended  the  second  time  there  Is  a 
further  sworn  answer.  The  last  amendment 
set  up  no  new  case  ax  fact  requiring  answer, 
and  therefore  the  answers  were,  as  iwom 
denials  of  tin  amended  bills,  averments  avail- 
able on  the  motion  to  dlnolve  the  Injunctlini, 
without  further  oath  or  vorlflcatkm.  10 
Ency.  PL  &  Fr.  1054. 

By  his  answers  def«idant  sets  up  a  rlgbt 
in  himself,  snch  as  Is  given  by  statute  (Code 
18D6,  1  S165),  to  plant  oysters  along  lands  he 
has  leased  akmg  the  bay,  and  avers  that  tbe 
bay  Is  a  navigable  arm  <tf  Mississippi  Sound. 
He  admits  declaring  an  Intention  to  plant 
oysters,  and  that  he  has  gone  In  and  out  of 
the  bay  In  a  proper  manner.  The  answ», 
however.  In  substance,  denies  that  defendant 
has  trespassed  on  or  injured  or  threatened  to 
damage  complainants*  beds,  and  denies  that 
defendant  Is  insolvent  These  deniala  are  In 
fwm  spedflc,  and,  together  with  the  aver- 
ments of  the  answer,  which  amount  to  de- 
nials of  what  complainants  allege  concerning 
the  depth  of  water  in  the  bay,  directly  meet 
and  contradict  allegations  in  the  bUl,  witbout 
which  It  would  lack  eqni^.  They  are.  li^ 
respective  of  all  new  matter  In  the  answer, 
sufficient  to  uphold  the  decree  In  that  part 
which  sustained  the  motion  to  dissolve  the 
injunction,  anything  contained  in  the  oppos- 
ing affidavits  notwithstanding.  The  decree 
will  In  that  part  be  affirmed. 

Affirmed  in  i^art,  and  in  part  leveraed  and 
remanded. 

as7  AU.  «a) 

SOUTHERN  BELL  TELEPHONE  &  TEL- 
EGRAPH CO.  V.  McTYBIt.* 

(Supreme  Court  of  Alabama.  June  8,  1908.) 

TELEPHONE  WIHES— REMOVAL  FROM  BUILD- 
ING—LIGHTNING— INJURIES  TO  LICENSE*— 
NEGLIGENCE— PLEADING— DEFENSES. 

1.  Where  a  telephone  company,  having  pre- 
viously maintained  a  telephone  in  a  store,  on 
being  requested  to  remove  the  same  removed 
the  instrument,  but  against  the  proprietor's 
protest  neglected  to  remove  the  wires,  merely 
twisting  the  ends  of  the  wires  together  inside 
the  building,  and  by  reason  thereof  atmospheric 
electricit7  was  conducted  into  the  store  and  in- 
jured plaintiff,  who  was  lawfully  in  the  store 
on  business  with  the  proprietor,  defendant's 
failure  to  remove  the  wires  from  tbe  bnildiog 
was  negligence  per  se,  entitling  plaintiff  to  re- 
cover for  the  iDjnries  saetainea. 

2.  Where,  in  an  action  for  injuriei^  the  evi- 
dence failed  to  establish  a  count  of  the  com- 
plaint in  so  far  aa  its  allegations  differed  from 
another  count  on  which  a  recoverr  was  had, 
error  in  the  court's  overruling  a  demurrer  to 
such  count  was  harmless. 

8.  Where  a  public  8tDreke^>«  dli«cted  a  tele- 
phone company  to  remove  a  t^ephone  roaia- 
tained  therein,  the  company's  duty  to  remove 
the  wires  from  the  store  so  as  to  obviate  dangv 
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from  atmospheric  electricity  extended  to  both 
the  storekpeper  and  his  customers,  and  hence 
the  mere  consent  ol  the  storekeeper  that  the 
wires  might  be  left  twisted  together  Inside  tlie 
bQilding  was  no  defense  to  an  action  by  a  cuf>- 
tomer  agninst  the  telephone  company  for  in- 
jaries  sustained  by  lightniDff  conducted  Into  tiie 
building  by  such  wires. 

4.  Where  telephone  wires  were  negligently  al- 
lowed to  remain  in  a  store  building  after  re- 
moral  of  the  telephone,  it  was  no  defend  to 
an  action  for  injuries  from  atmospheric  elec- 
tricity conducted  into  the  building  by  such 
wires  that  the  defendant  did  all  that  could 
be  done  to  obviate  the  danger  from  such  wires. 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; A.  A.  Bthds,  Judge. 

Action  by  Lizzie  McTyer  against  the  South- 
ern Bell  Telephone  &  Telegraph  Company. 
From  a  Judgment  tn  faror  of  plaintltF,  defend- 
ant appeals.  Affirmed. 

The  complaint  contained  five  counts.  De- 
murrers were  sustained  to  the  1st,  2d,  Sd, 
and  5tb  counts.  The  slxtb  count  was  in 
words  and  figures  as  follows:  "(6)  PlalntifT 
daims  of  defendant  two  thousand  dollars  for 
damages  for  that  defendant  is  a  corporation 
owning  and  operating  a  public  telephone  Hue 
and  ^tem  in  the  city  of  Eufaula,  Alabama, 
and  vldnlty,  for  many  years  past,  and  down 
to  the  present  time,  and  It  became  and  was 
the  doty  of  defendant  to  manage,  use,  ad- 
Jiist,  and  place  Its  wires  and  other  appliances 
so  as  to  minimize  the  danger  therefrom  to 
the  public;  that  prior  to  June  30,  1900,  de- 
fendant extended  certain  of  its  metallic  wirea 
into  a  certain  storehouse  building  situated  In 
the  open  country  at  the  intersection  of  two 
mucb-traveled  public  highways  leading  to  and 
from  said  city.  Said  building  was  on  said 
date,  and  for  a  long  time  prior  thereto,  a 
public  building,  kept  open  to  the  public,  and 
occupied  by  the  proprietor  for  the  sale  of 
goods,  wares,  and  merchandise  to  the  public. 
Into  which  the  public  were  Invited  and  many 
persons  resorted,  ^11  of  which  the  defendant 
well  knew  or  might  have  known  by  use  of 
ordinary  diligence.  That  defendant  ran  Its 
said  wires  a  long  distance  overhead  in  air, 
attached  to  poles  set  In  the  ground  about  30 
feet  high,  in  the  manner  of  telegraph  poles, 
into  said  building,  and  left  said  wires  with- 
out any  protective  device  at  their  ends;  the 
ends  of  said  wires  having  been  left  by  de- 
fendant banging  from  the  inside  of  the  wall 
of  said  building,  at  or  near  a  much-frequented 
part  of  mid  building,  and  reactdug  to  within 
about  five  feet  of  the  floor  tliereof.  That  said 
wires  Iwiug  among  the  best-known  conductors 
of  electricity  in  general  use,  and  the  said  line 
of  poles  and  wires  being  peculiarly  and  fre- 
quently subject  to  lightning  strokes,  the  said 
wires  run  Into  said  building  as  aforesaid, 
formed  an  attractive  pathway  for  the  con- 
duct of  an  electric  current  from  the  clouds 
or  air  into  Bald  building  In  force  sufficient 
to  Injuro  or  kill  persons  therein,  especially 
during  thunder  or  rain  storms,  which  are  of 
common  occurrence  In  sontbeast  Alabama 
during  tbe  anmmer  months.   And  said  de- 


fendant, with  knowledge  of  the  facts  above 
stated,  left  said  wires  ninning  into  and  sus- 
pended inside  said  building  In  manner  and 
place  aforesaid  for  a  long  time  prior  to  and 
on  June  30,  1900,  and  for  a  cousldei-able  time 
after  said  date,  tbere  being  no  use  for  said 
wires  remaining  Inside  said  store,  and  de- 
fendant being  under  no  obligation  to  keep 
them  in  said  store  for  a  long  time  prior  to 
or  on  said  date;  and  defendant  could  have 
taken  said  wires  entirely  away  from  said 
building,  or  have  moved  tbe  ends  to  a  point 
outside  the  building,  and  fastened  said  ends 
together  around  an  insulator,  thereby  pre- 
venting said  current  from  passing  upon  or 
into  the  said  building,  all  of  which  defendant 
well  knew.  That  on  June  30,  1EKH>,  plaintiff, 
while  In  said  building  on  business  with  the 
proprietor  thereof,  the  same  being  then  open 
to  the  public  as  aforesaid,  was  struck  with 
great  force  and  violence  by  a  bolt  of  lightning 
which  came  over  said  wires  from  the  outer 
air,  and  hurled  against  her  person  from,  by, 
and  through  the  snkl  wires  of  defendant,  and 
from  the  ends  thereof  suspended  as  aforesaid 
inside  said  building,  whereby  plaintiff  was 
greatly  injured  in  her  eyes,  hack,  limbs,  and 
side,  from  which  Injuries  she  has  suffered 
and  still  sulTers  much  physical  pain,  and  on 
account  of  which  she  has  been  put  to  great 
expense  for  medical  attention  and  treatment, 
and  suffered  and  still  suffers  much  Impair- 
ment, and  been  rendered  and  remains  unfit 
to  perform  her  household  and  other  duties, 
to  her  damages  as  aforesaid;  wherefore  she 
brings  suit." 

The  fourth  count  was  substantially  the 
same  as  the  sixth  count,  except  in  said  count 
It  was  averred  that  defendant  maintained  a 
wire  In  the  store  of  said  Thomas,  and  left 
said  wire  without  any  protective  devise  hang- 
ing Inside  of  the  wall  of  said  building;  with 
the  further  exception  that  it  was  averred  in 
said  fourth  count  that  on  June  30,  1900,  when 
the  plaintiff  was  struck  by  llshtnlng,  she 
went  Into  the  store  of  said  Thomas  by  the 
permission  of  the  proprietor,  seeking  refuge 
in  said  building  from  an  approaching  storm. 

The  defendant  separately  demurred  to  the 
fourth  and  sixth  counts  upon  many  grounds, 
which  may  be  summarized  as  follows:  (1) 
Because  said  count  falls  to  allege  that  de- 
fendant unlawfully  allowed  Its  wires  to  re- 
main exposed  In  the  storehouse.  (2)  Said 
count  alleges  no  facts  showing  that  defendant 
owed  a  duty  to  plaintiff  not  to  expose  the 
ends  of  its  nires  in  said  store.  (3)  Because 
said  count  falls  to  allege  that  defendant  was 
guilty  of  the  breach  of  any  duty  towards  the 
plaintiff  In  allowing  the  ends  of  Its  wires  to 
remain  exposed.  (4)  Said  count  falls  to  al- 
I^e  any  facts  showing  wherein  there  was 
any  negligence  on  the  part  of  defendant  in 
leaving  the  ends  of  its  wires  exposed.  (S) 
Said  count  does  not  allege  any  facts  showing 
that  the  alleged  negligence  of  the  defendant 
was  the  proximate  cause  of  the  pialntlfTs  in- 
jnrlea   (8)  Said  count  fails  to^llege  that 
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Ome  was  any  nnlawfal  occupancy  of  Bald 
store  by  the  defendant  wltb  Its  wires.  (7) 
Said  count  fails  to  allege  any  fact  showing 
tbat  defendant  was  negligent  in  any  manner 
which  was  the  proximate  cause  of  plaintiff's 
Injuries.  (8)  Said  count  falls  to  allege  any 
facts  showing  that  defendant  had  no  legal 
right  to  place  and  keep  Its  wires  In  said  store- 
house. (9)  Said  count  falls  to  allege  any  facts 
showing  that  defendant  was  negligent  In  the 
manner  in  which  it  pieced  or  left  Its  wires 
In  said  storehouse. 

These  several  demurrers  to  the  fourth  and 
sixth  counts  were  overruled,  and  thereupon 
the  defendant  pleaded  the  general  issue  and 
four  special  pleas.  Plea  numbered  3  was, 
lM>wever,  subsequently  withdrawn.  The  re- 
maining special  pleas  were  as  follows: 

"(2)  The  defendant,  at  the  time  of  the  al- 
legeA  Injury  to  plaintiff,  had  permission  of 
EL  M.  Thomas,  tlie  owner  of  the  building  de- 
scribed In  the  complaint,  to  leave  its  wires 
disconnected  from  any  telephone  Instrument 
In  said  bollding,  and  said  wires  were  there  by 
his  consent  and  permission." 

"(4)  For  further  plea  tbat  at  the  time  of 
the  alleged  Injury  to  plaintiff  there  were  two 
connected  wires  from  Its  centra!  ofllce  In 
Eufaula  to  the  storehouse  mentioned  In  the 
complaint,  one  of  which  was  erected  for  the 
purpose  of  tel^honlc  communication,  and  the 
other  for  the  return  of  tbe  current  to  the 
ground  wire  at  or  near  its  central  office;  that 
this  system  of  grounding  the  current  and 
wires  is  the  best-known  system,  and  acknowl- 
edged by  experts  to  be  tbe  safest  plan  for 
the  arrest  and  conducting  thereof  to  the 
ground  of  electric  currents  on  wires,  and  that 
when  the  telephone  Instrument  was  taken 
out  of  tbe  said  storehouse  prior  to  the  alleged 
Injury  the  second  wire,  or  what  Is  usually 
called  the  return  or  ground  wire,  was  also 
left  in  said  buildli^,  and  the  same  has  re- 
mained In  said  bulldhig  until  after  the  alleged 
injury  to  plaintiff. 

"(5)  For  further  answer,  that  at  the  time 
of  the  alleged  Injury  to  plaintiff  there  were 
two  connecting  wires  from  its  central  office 
In  Eufaula  to  the  storehouse  mentioned  in 
tbe  complaint,  one  of  which  Is  commonly 
known  as  a  return  or  ground  wire,  and  which 
were  connected  at  or  near  said  central  office 
with  the  ground;  that  this  system  of  ground- 
ing tbe  current  on  wires  Is  the  only  feasible 
and  practical  way  of  conducting  a  current 
to  the  ground,  and  Is  superior  to  any  cover- 
lug  that  may  be  placed  on  wires,  or  tbe  ends 
thereof,  In  preventing  the  escape  of  the  cur- 
rent otherwise  than  directly  to  the  ground 
from  tbe  wires,  and  is  such  as  has  been, 
adopted  by  a  large  majority  of  the  best  con- 
ducted and  regulated  electrical  companies." 

To  the  secoud  plea  the  plaintiff  demurred 
upon  tbe  grounds  that  the  permission  of  B. 
M.  Thomas,  the  proprietor  of  the  store,  had 
not  juatifled  the  negligence  of  tbe  defendant 
in  leaving  the  wire  In  the  building,  as  set 
forth  In  plalntUPs  complaint. 


To  the  fourth  plea  plakitlff  demtured  npon 
tbe  following  grounds:  "(1)  Said  plea  fails 
to  show  that  the  alleged  return  or  ground 
wire  was  In  any  manner  connected  with  the 
wire  from  which  the  current  is  alleged  to 
have  been  conducted  to  plaintiff's  person.  (2) 
Said  plea  falls  to  show  that  said  ground  wire 
was  attached  to  or  connected  wltb  the  wire 
or  wires  complained  of  by  plaintiff  so  as  to 
carry  away  electricity  brought  Into  said -store 
building  by  the  wire  or  wires  complained  of 
by  plaintiff.  (3)  Said  plea  falls  to  show  that 
the  arrangement  set  out  therein  would  be  a 
fit  and  apt  means  of  preventing  the  passage 
of  an  electric  current  from  the  ends  of  the 
wires  in  said  storehouse,  as  is  set  out  In  the 
complaint,  upon  or  against  the  persons  who 
might  be  in  tbe  storehouse." 

To  the  fifth  plea  plaintiff  demurred  upon 
the  following  groimds:  "(1)  Said  plea  falls 
to  show  tbat  the  ground  wire  referred  to  was 
connected  In  any  manner  with  the  wire  or 
wires  In  said  storehouse,  which  are  alleged 
to  have  caused  the  Injury  to  plaintiff.  (2) 
Said  plea  falls  to  show  tbat  said  ground  wire 
was  attached  to  or  connected  with  the  wire 
or  wires  complained  of  by  plaintiff  so  as  to 
carry  away  electricity  brought  Into  said  store 
building  by  the  wire  or  wires  complained  of 
by  plaintiff.  (3)  Said  plea  falls  to  show  that 
the  arrangement  set  out  therein  would  be  a 
fit  and  apt  means  of  preventing  the  passage 
of  an  electric  cnrrent  from  the  ends  of  said 
wires  In  said  storehouse,  as  set  out  in  the 
complaint,  upon  or  against  the  persons  who 
mlgbt  be  In  tbe  storehouse." 

These  demurrers  to  the  special  pleas  were 
sustained,  to  each  of  which  rulings  the  de- 
fendant separately  excepted.  Trial  was  had, 
and  Issues  joined  apon  pteA  ot  the  general 
issue. 

The  plaintiff  Introduced  evidence  tending 
to  show  that  one  B.  M.  Thomas  kept  bis  store 
about  two  miles  from  Bufaula;  that  some 
time  prior  to  June  80,  1^00,  he  had  caused 
the  defendant  to  put  a  telephone  In  his  store, 
which  was  connected  with  tbe  central  office 
in  Eufaula,  but  tbat  prior  to  June  30,  1900. 
be  bad  the  telephone  taken  out;  that  the 
representative  of  tbe  defendant  who  took  the 
telephone  out  did  not  take  the  wires  out  of 
the  building,  but  left  the  wires  in  the  build- 
lug;  tbat,  after  cutting  off  the  wires  from 
the  Instrument,  he  twisted  tbe  wires  togeth- 
er, and  left  them  hanging  on  the  wall;  that 
when  this  was  done  Thomas  asked  the  In- 
spector of  the  defendant  who  took  out  the 
telephone,  If  it  would  not  be  better  for  him 
to  take  out  the  wires,  and  that,  on  tbe  In- 
spector saying  there  would  be  no  danger,  he 
(Thomas)  said  no  more;  that  on  June  30, 
1900,  the  plaintiff  came  Into  the  store  of  said 
Thomas  to  make  a  purchase;  that  while  she 
was  there  a  rainstorm  came  up;  that  she 
took  a  seat  in  the  store  four  or  five  feet  ^m 
where  tbe  defendant's  telephone  wires  were 
hanging  from  the  wall;  that,  although  plain- 
tiff knew  there  bad  been  a  teleitbone  In  the 
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bolldlns,  8be  was  not  amue  that  the  vlrai 
were  bangliig  there;  tiiat  during  the  storm  a 
bolt  of  lightning  ran  down  the  wires  and 
stmck  the  plaintiff,  caoslng  the  injortes  com- 
plained of;  aereral  witnesses  describing  the 
striking  at  the  plaintlfl  by  the  lightning. 

The  erUlence  for  the  defmdant  tended  to 
show  that  In  the  constrnctlon  of  Its  tel^hone 
connections  It  had  employed  the  best  meth- 
ods; Uiat  tbere  were  two  wires  running  to 
the  store  of  Thomas,  one  ot  which  was  the 
retom  current  or  gronnd  wire,  which  was 
the  beet  way  of  constmctlng  It;  that,  if  a 
current  of  electricity  wu  sufficiently  strong 
to  Jump  five  feet  awi^  from  a  telephone 
wire,  it  wonld  fuse  the  ends  of  the  wire,  or 
split  them  Into  threads;  that  the  wires  in  the 
utore  of  Thomas  were  examined  after  the 
plaintiff  was  alleged  to  have  been  stricken 
by  lightning,  and  It  was  fonod  that  tbaj 
wne  smooth  as  though  they  had  Just  been 
eat 

The  defendant  requested  the  court  to  give 
to  the  Jury  seren  written  diarges,  and  sepa- 
rately excepted  to  the  oourl^s  refusal  to  give 
each  of  tiiem  asked.  The  first,  second,  and 
third  of  these  chafes  ware  as  follows:  "(1) 
If  tbe  Jury  bellere  the  evidence,  they  must 
find  for  the  defendant  (2)  If  tbe  Jury  be* 
Uere  the  evidence,  they  miut  find  for  the  de- 
fendant on  the  fourdi  count  of  tbe  com- 
Idalnt  (3)  If  the  jury  believe  the  erldoice, 
they  must  find  for  the  defendant  on  the  sixth 
count  of  the  complaint"  Under  the  opinion 
on  the  present  appeal  it  Is  unnecessary  t& 
set  out  at  length  the  fourth,  fifth,  sixth,  and 
seventh  charge 

George  H.  Fearoua,  J.  M.  Falkener,  and 
Ray  Rusbtou,  for  appellant  Swanaon  & 
Clayton,  for  appellee. 

HcGI^ELIi&N,  a  J.  Thete  may  be  said 
to  be  familiar  flicts  in  physics,  and  there- 
fore  within  the  common  knowledge  of  man- 
kind and  within  the  Judicial  knowledge  of 
courts:  That  atmospheric  electrlidty,  or 
■tthtnbif,  Is  frequently  ^Uschai^^  from 
douda,  and  passes  to  the  eartti;  that  metal 
wires  strong  In  the  air  are  good  conductors 
of  elecbrietty,  much  better  than  ttie  air;  that 
uilmal  bodies,  the  bodies  of  human  beings 
among  the  rest,  are  also  better  condnctors 
than  tbe  ahr  or  than  wood;  that  electricity 
so  discharged  In  the  vldnlty  of  such  wires 
Is  liable  and  apt  to  pass  Into  tiiem  and  along 
tibem  to  ttielr  ends,  and  thmce  through  the 
best  conductor  at  hand  Into  the  earth;  that, 
If  a  human  body  Is  In  contact  with  the  end 
of  the  wire,  the  current  will  pass  through 
It  to  the  ground,  and  that,  though  not  In 
actual  contact  with  the  end  of  tbe  wb« 
whence  the  current  must  go  to  the  ground, 
hot  near  to  It,  the  current,  Instead  of  pass- 
ing through  the  air  to  tbe  ground,  win 
seek  the  better  conductor  of  tiie  body,  pass 
tbrongh  the  air  to  it,  and  through  it  to  the 
earth.  Of  course,  tbe  Idgber  the  wires  ex- 


tend, tb»  nearer  to  the  point  of  discharge 
In  the  air,  the  greater  the  likelihood  that  the 
current  will  pass  Into  them,  and,  the  great- 
er the  extent  of  the  wires  horizontally,  the 
more  danger  there  la  of  receiving  and  carry- 
ing such  electric  currents.  It  may  also  be 
said  to  be  common  knowledge  that  where 
two  wires  are  strong  near  to  each  other, 
wlthtn  a  foot  or  two,  on  polea,  tbrongh  the 
air,  after  the  manner  of  teleplMne  and  tele- 
graph wires,  there  is  a  likelihood  or  llablUty 
that  lightning,  in  Ito  descent  from  the  clouds, 
will  strike  and  follow  both  of  them  to 
their  ends,  unless  diverted  by  other  more 
attractive  conductors,  and  must  necessarily 
then  pass  from  them  to  tbe  earth  through 
tbe  best  conductor  then  in  Its  general  path- 
way. 

Tbe  business  of  maintaining  a.  telephone 
system  by  means  of  transmitters  and  re- 
covers, and  of  poles  extending  many  feet 
In  the  air  with  wires  strong  upon  them,  and 
extendtog,  for  the  transmlnion  of  vrords. 
Into  bouses,  public  and  private,  is  vecog- 
nized  as  a  le^^tlmate  business.  It  Is,  too, 
a  business  of  a  pubHc  or  quasi  public  nature, 
in  that  Uiose  engaged  In  tt  in  a  town  or 
city  or  given  locality  and  nidng  public 
streeto  and  roads  for  ttelr  lines  of  poles 
and  wires  may  be  said  to  be- under  a  duty 
to  supply  telephone  service  within  such  ter- 
ritory to  all  parsons  wbo  deslra  it  and  pay 
Cnr  it,  so  that  a  i^stem  of  lines  ^nd  Instru- 
m«ito  estsbUshed  in  a  communis  In  a  sense  . 
meeto  a  public  donand  and  conserves  pub- 
lic convenience.  If,  by  tbe  ezwcAse  of  such 
reascmable  precautlmis  as  a  man  ot  ordinary 
care  and  prudence  would  exercise  in  raapect 
of  such  a  dangerous  agoit  Injuries  to  per- 
sons and  property  from  the  conduction  along 
ttie  wires  and  into  houses  of  cnrrente  of  at- 
moqpheric  electricity  may  be  avoided,  it  is 
the  duty  of  companies  engaged  In  this  busi- 
ness to  employ  devtees  and  an>ll&iH»s  to 
that  »d.  If  the  danger  cannot  be  wholly 
avoided,  due  care  should  be  taken  to  mini- 
mize It;  and,  If  such  care  Is  taken,  and 
there  still  inheres  In  the  operatton  of  the 
system  a  modicum  of  unavoidable  peril  to 
persons  and  property,  ite  consequences  are 
to  be  risked  and  snbmitted  to  In  consldera- 
ticm  of  the  conservation  of  public  convm- 
ience  to  which  they  are  necessarily  Incident— 
the  bushtess  being  a  legitimate  one.  In  other 
words,  though  Involving  peril  to  others,  Its 
prosecution  with  the  care  that  a  man  of  pru- 
dence would  exerdse  In  view  of  Its  charac- 
ter woidd  not  entail  Itablll^  fw  injuries 
which  may  result  notwithstanding  the  ex^ 
else  of  such  due  care.  The  operation  of  a 
railway  is  attended  with  danget  to  the  peo- 
ple which  cannot  always  be  guarded  against; 
but,  being  a  leglUmate  business,  and  con- 
dudve  to  the  convenience  of  the  public.  Its 
operation  Is  not  wrongful;  It  Is  not  a  nui- 
sance. But  if  a  railway  wera  constructed 
and  maintained  and  operated  for  no  good 
purpose,  and  snbserred  no  pi 
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would  tie  a  nuisance,  and  Its  operators  would 
be  liable  even  for  injarlea  unavoidably  in- 
flicted In  Its  operation.  And  so — to  take  an 
example  from  our  own  decisions — the  driv- 
ing ot  cattle  through  a  frequented  thorough' 
fare  may  be  attended  with  more  or  less 
danger  to  persons  using  It,  hut  their  owner 
has  a  right  to  drive  them  there  In  the  prose- 
cution of  his  business  If  he  exercise  due 
care  to  avoid  Injury  to  others,  and  exercis- 
ing that  care  be  will  not  be  responsible  If 
injury  results  notwithstanding  on  the  prin- 
ciple that  "for  the  convenience  of  mankind 
In  carrying  on  the  affairs  of  life,  people,  as 
they  go  along  public  roads,  must  expect  or 
put  op  with  such  mlsciilef  as  reasonable 
care  on  the  part  of  others  cannot  avoid." 
Matsou  V.  Maupin  &  Co.,  75  Ala.  321,  315. 
But  If  a  man,  without  occasion  therefor, 
turn  - vicious  animals  Into  the  street,  or  neg- 
ligently allow  them  to  be  in  a  street,  and 
Injury  results,  he  will  be  liable,  though  be 
be  guilty  of  no  wrong  or  negligence  wliile 
they  are  in  the  street  And  the  reason  is 
plain,  and  the  same  In  both  the  instances 
given:  The  presence  of  the  dangerous  thing 
Is  not  justified  by  any  consideration  of  pub- 
lic good  or  convenience;  Its  being  there  is 
Itself  a  wrong.  And  so  It  Is,  and  for  the 
same  reason,  with  lines  of  telephone  wire. 
The  only  justiflcatlon  for  their  being  car- 
ried Into  a  building  and  maintained  there  la 
the  telephone  service  thus  supplied  by  meana 
of  them.  If  they  are  put  there  not  for  that 
purpose,  but  for  the  mere  convenience  of 
the  telephone  company,  and  allowed  to  be 
In  such  condition  as  that  persons  and  prop- 
erty In  the  building  are  liable  to  be  Injured 
by  lightning  gathered  and  brought  Into  the 
building  by  them  and  there  dlscbaiged,  theii 
mere  presence  Is  a  wrong.  So,  when  they 
were  originally  carried  Into  the  building, 
and  equipped  and  maintained  to  supply  the 
service  to  the  owner,  but  at  his  Instance  the 
service  has  been  discontinued  and  the  in- 
struments removed,  and  the  company,  in- 
stead of  then  removing  the  wires,  merely 
cuts  them  loose  from  the  Instrument,  twists 
their  ends  together,  and  leaves  them  thus 
dangling  In  the  building,  so  that  atmospheric 
electricity  striking  them  anywhere  along 
their  course  on  the  outside  will  be  Inducted 
Into  the  building,  and  there  discharged  to 
the  peril  of  persons  and  property,  this  Is  an 
unpalllated  wrong  on  the  part  of  the  com- 
pany. It  is  the  creation  and  maintenance  of 
a  dangerous  situation  without  that  warrant- 
ing occasion  for  It  which  may  exist  when  the 
wires  are  in  use — without  any  occasion 
whatever.  In  fact;  and  the  company  Is  liable 
In  damages  for  whatever  Injuries  may  re- 
sult to  persons  and  property  rightfully  on 
the  premises. 

The  facts  averred  in  the  sixth  count  of  the 
complaint  bring  the  case  at  bar  within  the 
category  last  stated.  The  defendant  had 
Btning  Its  wires  for  a  mile  or  more  to  and 
into  the  storeboose  of  one  Tbomai,  and  had 


there  attached  them  to  a  telephone  instru- 
ment for  the  purpose  of  supplying  him  with 
Its  telephonic  service,  bad  supplied  him  for  a 
time  and  until  he  made  known  to  them  that 
he  did  not  desire  the  service  longer,  and  re- 
quested the  company  to  take  out  its  instru- 
ment. This  the  company  at  once  did,  but 
against  the  suggestion,  not  to  say  protest,  ot 
Thomas,  the  defendant  failed  to  take  Its 
wires  out  of  the  house,  but,  cutting  them 
loose  from  the  Instrument,  twisted  their  ends 
together,  and  left  them  banging  in  the  store. 
A  mercantile  business  was  being  carried  on 
In  the  place,  and,  of  course,  the  public  were 
invited,  and  were  expected,  and  had  the  right 
to  be  In  th^e  to  make  purchases  of  Thomas' 
warea  In  view  of  the  known  capacity  of 
these  wires  to  collect  and  carry  dangerons 
cnrrents  of  atmospheric  electricity  Into  the 
store  and  there  discharge  them,  to  the  deadly 
peril  of  persons  In  there  at  the  time,  and 
In  view  of  the  total  absence  of  any  occasion 
for  the  wires  to  be  left  there  at  all,  there 
can,  In  our  opinion,  be  no  doubt  that  the 
company  owed  a  plain  duty  not  only  to 
Thomas,  but  also  to  bis  customers,  to  re- 
move the  wires,  and  thereby  to  obviate  this 
peril  to  him  and  to  them.  Nor  was  there  any 
excuse  or  palliation  for  Its  failure  to  perform 
this  duty.  Its  remission  of  it  was  a  posi- 
tive wrong,  committed  by  defendant's  servant 
who  removed  the  telephone  and  twisted  up 
and  left  the  wires.  No  man  of  ordinary  care 
and  prudence  would  have  so  acted.  There  is 
not  room  for  two  reasonable  conclusions  as 
to  the  character  of  the  act  In  respect  of  neg- 
ligence vel  non.  It  was  negligence  per  se, 
and  to  be  80  declared  as  matter  of  law. '  The 
sixth  count  of  the  complaint,  therefore, 
though  It  does  not  In  terms  characterize  tills 
failure  of  plain  duty  on  the  part  of  the  de- 
fendant as  negligence,  avers  facts  which  con- 
stitute negligence.  The  duty  was  owed  to  the 
plaintiff  on  its  averments.  The  negligence  of 
It  resulting  in  her  injury  is  actionable  by  her. 
The  negligence  is  alleged,  and  also  ber  injury 
in  consequence  of  It  The  count  sufficiently 
stated  a  cause  of  action.  The  demnrrra  to  it 
was  properly  overruled. 

The  averments  of  this  count  showing  de- 
fendant's said  duty,  that  it  was  a  duty  which 
defendant  owed  the  plaintiff,  and  defendant's 
neglect  to  perform,  were,  considering  the  evi- 
dence adduced  In  connection  with  the  facts 
to  which  we  have  adverted  as  being  within 
the  common  knowledge  of  the  court  and  jury, 
proved  beyond  controversy  and  adverse  Infers 
ence.  So  far  as  count  4  differed  from  count 
6  In  Its  averments,  the  proof  failed  to  estab- 
lish count  4,  but  did  without  conflict  estab- 
lish count  6;  so  that  upon  these  points  of 
difference— which  were  as  to  the  number  of 
wires  running  Into  the  store  and  the  occa- 
sion of  plaintiff  being  there— the  plaintiff  was 
entitled  to  the  afl3rmatlve  charge  under  count 
6,  and  it  follows  that.  If  the  court  erred  In 
overruling  the  demurrer  to  count  4,  the  ernw 
was  without  iniwey  to  tiie  defendant 
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The  demurrers  to  pleft  2  were  properly  sas- 
talned.  The  defendant  owed  the  duty  to  re* 
move  the  wires  not  only  to  Thomas,  but  to 
Thomas'  cnstomers  ns  well,  and  his  mere  con- 
sent that  they  m^ht  be  left  there  was  no  de- 
fense to  plaintiff's  action. 

It  being  defendant's  doty  to  remore  the 
wires,  It  la  no  defense  to  this  action,  sound* 
lug  in  damages  for  Injuries  resnlttng  from 
their  being  negligently  allowed  to  remain 
there,  that  defendant  did  all  that  could  be 
done  to  obviate  the  danger  of  their  being 
there.  The  court,  therefore,  did  not  err  In 
snstalnlug  demurrers  to  pleas  4  and  K. 

The  duty  to  the  plaintiff  being  alleged  and 
proved,  as  also  defendant's  failure  to  per- 
form that  duty,  and  the  proof  being  without 
conflict,  the  only  question  for  the  Jury,  a** 
suming  that  they  believed  the  evidence  as  to 
the  wires  being  left  In  the  store  under  the 
circumstances  detailed  before  them,  was 
whether  these  wires  Indncted  etmospheric 
electricity  into  the  store  and  discharged  the 
current  upon  the  person  of  the  plaintiff,  and 
whether  she  was  injured  thereby.  To  say 
the.  least,  the  evidence  was  overwhelming, 
though  not  iwrhaps  to  the  exclusion  of  all 
ground  for  a  contrary  Inference,  to  the  estab- 
lishment of  the  Injury  and  of  the  causal  con- 
nection between  the  wrong  and  It  It  fol- 
lows that  tbe  court  properly  refused  to  give 
the  general  afflrmallve  charge,  and  the  af- 
firmative charge  on  comit  9  for  the  defendant 
For  reasons  given  hereinbefore  In  connection 
with  what  is  said  last  above,  the  refusal  of 
the  affirmative  charge  on  connt  4  Involved  no 
Injury  to  the  defendant 

Having,  as  above  declared,  reached  the  con- 
clusion that  the  plaintiff  was  entltied  to  the 
affirmative  charge  on  the  question  of  negli- 
gence, it  is  unnecessary  to  discuss  the  re- 
fusals of  the  court  to  give  charges  4,  S,  6, 
and  7. 

We  find  no  ground  for  reversing  the  Judg- 
ment in  the  record,  and  It  is  affirmed. 


(138  Aia.  151) 

L0UI8VILLBI  ft  N.  B.  00.  t.  SOLOMON.* 

(Supreme  Court  of  Alabama.  June  80,  190&J 

CBRTIORABI-QUASHINO  JTJDOHBNT-GOSTB- 
RBVIKW-^DICIAL  DISCRBTION. 

1.  Code  1886,  S  1S26,  provides  that  tbe  suc- 
cessful party  in  cMI  sctfous  Is  entitled  to  full 
costs  for  which  judBrment  must  be  rendered, 
save  In  cases  otherwise  directed  by  law.  Sec- 
tion 2881,  relating  to  cwtiorarl  and  remedial 
writs  of  a  supeirisory  nature,  provides  that  all 
(inestlona  of  costs  under  such  chapter  diall 
rest  in  the  discretion  of  the  court.  On  cer- 
tiorari to  review  the  jademeut  of  a  Justice,  the 
judirment  waa  annulleal  bat  costs  swfurded 
against  the  petitioner.  Held,  that  the  judg- 
meut  as  to  costa  was  not  re^able,  since  pen- 
tioner'i  riKht  to  recover  was  not  coveniea  ^ 
section  1^,  but  by  section  2831. 

Appeal  from  Circuit  Court  DacamUa  Oom^ 

ty;  3.  a  Blchardson,  Judge. 
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r    Action  by  O.  W.  Solomon  against  the 
Louisville  &  Nashville  Railroad  Company. 
.Tudgment  before  a  Justice  In  favw  of  plain- 
tiff, and  on  certiorari  by  defendant  the  Judg- 
1  ment  of  tbe  Justice  was  vacated.  It  was 
I  ordered  that  a  writ  of  procedendo  be  Issued 
I  to  the  Justice  requiring  him  to  try  the  cause 
I  as  if  It  had  never  been  tried,  and  costs  were 
awarded    against   defendant    From  such 
Judgment  defendant  appeals.  Affirmed. 

I     Chaa.  P.  Jones,  for  appelant 

I 

I  TTSON,  J.  Whether  the  court  properly 
overruled  the  demurrer  to  the  appellanf s 
petition  for  the  writ  of  certiorari  and  cor- 
rectly quashed  the  proceedings  and  annulled 
the  Judgment  rendered  by  the  justice  are 
Questloiu  not  presented  for  review  by  this 

,appeaL  We  therefore  express  no  opinion 
upon  them.  Having  annulled  the  Judgment 
rendered  against  the  petitioner  {appellant 
here)  by  the  Justice,  and  directed  the  Is- 
suance  of  a  writ  of  procedendo  to  that  of- 
ficer to  retry  the  case,  did  the  court  have 
authority  to  tax  the  cost  of  this  proceeding 
against  the  petitioner?  This  is  the  only 
question  for  our  consideration.  Tbe  theory 
of  appellant's  counsel— and  it  Is  the  only  one 
upon  which  the  Judgment  could  be  sustain- 
ed—Is  that  the  petition  was  for  a  common- 
law  writ  of  certiorari,  and  that  the  Judgment 
properly  awarded  the  relief  to  which  bis 
client  was  entitled  (Independent  Pub.  Co.  v. 
Amer.  Press  Ass'n,  102  Ala.  476,  15  South. 
947),  except  as  to  costs.  The  petitioner's 

I  right  to  recover  costs  la  not  governed,  as 

i  counsel  suppose,  by  section  1325  of  tbe  Code 
of  1896,  but  by  section  2831,  which  vests  In 
the  court  a  discretion  In  tbe  mattn  of  iti 
taxation  that  Is  not  revlsable. 
Affirmed. 


an  Ala.  H) 

IABTI8  T.  8TATBL 

(Supreme  Court  of  Alabama.  June  90,  1903.) 

CRIMINAL  LAW  —  HOUIOIDB  —  JURORS-BIAS— 
QUALIFICATIONB-aXEHPTIONS  —  EVIDBNCB 
— DTIMa  DBCLARATIONS— BBST  BVIDBNCS— 
INSTRnCTIONS  —  COOLING  TIMB  —  8BL^-DB- 
FBNSE-APPEAL—QUBSTIONS  RBVIBWABLB- 
RIGHT  TO  AIXEGB  ERROR— PRBJUDIGB. 

1.  The  Statement  of  a  Juror  under  oath,  that 
he  would  try  a  criminal  case  entirely  on  the 
evidence,  rendered  him  competent,  though  he 
testified  that  be  had  a  fixed  opinion  relanvs  to 
defendant's  guilt 

2.  A  fiadine  by  the  trial  comt,  in  a  erfanlnal 
case,  that  a  Jnror  was  competent  notwithstand- 
ing he  held  an  opinion  as  to  defendant's  guilt 
will  not  be  reversed  unless  it  afflrmatively  ap* 
pears  from  the  juror's  answers,  wben  taken  as 
a  whole,  that  he  In  fact  entertained  a  fixed 
opinion  which  woald  bias  his  verdict 

3.  While  neither  party  Is  of  right  entitled  to 
interrogate  a  jnror  in  a  criminal  case  to  ascer- 
tain whether  he  is  subject  to  challenge,  the. 
court  in  the  exercise  of  its  discretion  may  i>e^ 
mlt  such  Interrogation. 

4.  The  exercise  of  the  trial  court's  discre- 
tion In  a  criminal  case  In  permitting  the  in- 
terrogation of  a  Juror  before  challenge  is  not 
reviewable  on  appeal. 

tL       Jury.  VOL  n.  Oag^g.^^fe  ||  <&m)gle 
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5.  In  a  proseentini  for  homicide  it  wts  proper 
for  the  court  to  permit  the  state's  attorney  to 
Interroeate  certain  jnrors  before  challenge  as 
to  their  relation,  either  by  blood  or  marriage, 
with  the  defeDdant,  and  to  ask  whether  the 
jurors  were  opposed  to  capital  punishment  in 
case  of  murder. 

6.  In  a  prosecution  tor  homicide  it  was  not 
error  for  the  court  to  refuse  to  send  for  a 
juror  who  was  engaged  Id  the  trial  of  another 
case. 

7.  Where  a  juror  when  summoned  produced  a 
commission  as  first  lieutenant  in  an  artillery 
company  of  the  Alabama  National  Guard,  and 
claimed  that  he  was  exempt  from  jury  duty, 
he  was  properly  excused. 

8.  In  a  prosecution  for  homicide,  the  fact 
that  a  diagram  introdnced  in  eTidence  waa 
made  by  the  state's  solicitor  did  not  render 
it  inadmissible,  providing  that  it  was  otherwis* 
Correct. 

9.  Where  a  diagram  was  introduced  in  evi- 
dence hi  a  criminal  case,  It  was  immaterial 
that  its  correctness  was  not  proved  prior  to  its 
admission,  It  being  snbaeqaently  proved  by  de- ' 
fendant's  testimony. 

10.  Where,  in  a  prosecution  for  homicide,  the 
fact  that  defMidant  had  koqwledge  of  the  de- 
bauching of  a  certain  female,  wnich  was  al- 
leged to  hava  occasioned  the  homicide,  was 
conceded,  the  source  from  which  he  acquired 
snch  knowledge  was  immaterial. 

11.  In  a  prosecution  for  homicide  alleged  to 
have  been  committed  becanse  of  deceased's  re> 
fusal  to  marry  defendant's  relative  whom  it 
was  alleged  he  had  seduced,  qnestions  asked  of 
ber  as  to  whether  deceeaed  ow  any  relation  to 
her,  and  as  to  whether  she  was  engaged  to 
him  before  he  was  killed,  which  were  answered 
in  the  affirmative,  were  Inadmissible. 

12.  Where,  in  a  prosecntion  for  homidde,  il- 
legal Questions  are  proponnded  and  answered 
inthont  objection,  the  court  Is  authorized  to 
strike  oat  snch  evidence  of  its  own  motion  at 
any  time  before  the  jury  retires. 

IS.  In  a  prosecution  for  homicide,  evidence  of 
a  foreman  in  a  railroad  yard  for  whom  de- 
fendant worked,  that  a  few  days  before  the 
killing  defendant  threatened  in  witness'  pres- 
ence to  kill  deceased  if  be  did  not  marry  a  cer- 
tain young  lady,  was  admissible. 

14.  In  a  criminal  prosecntion  the  exercise  of 
the  trial  court's  discretion  In  allowing  a  wit- 
ness who  had  been  nnder  the  rule  to  testify, 
though  he  had  violated  it,  is  not  reviewable. 

15.  Where,  in  a  prosecution  for  homicide,  a 
physician  who  had  attended  deceased  after  he 
was  shot  testified  that  the  day  before  he  died 
he  informed  him  that  he  could  not  live  much 
longer,  and  that  his  father  wished  him  to  make 
a  dying  statement,  and  that  on  the  next  day  he 
informed  him  that  he  was  dying,  etc.,  was  a 
Bufflcient  predicate  to  authorize  the  admission 
of  deceased's  statement  as  a  dying  declaration. 

16.  In  a  prosecution  for  hmnicide  the  fact 
Aat  decedent's  dying  declaration  had  been  re- 
duced to  writing  by  a  person  other  than  de- 
ceased, and  had  been  read  over  to  him,  but  not 
signed,  did  not  preclude  the  introduction  of 
parol  evidence  of  such  declaratkins,  on  the 
ground  that  the  writing  constituted  the  best  eri- 
dence  thereof. 

17.  In  a  criminal  prosecution  an  objection  to  a 
question  after  it  had  been  answered  was  too 
late. 

18.  Where,  In  a  prosecution  for  homicide,  al- 
leged to  have  resufted  by  reason  of  defendant's 
refusal  to  perform  a  promise  of  marriage,  the 
court  had  propo-ly  excluded  all  evidence  of 
such  promise,  it  was  proper  to  refuse  to  per- 
mit defendant's  counsel  to  argue  such  Issue. 

19.  In  a  prosecution  for  homicide  an  instruc- 
tion that  if  defendant  had  time  to  think,  and 
did  think,  after  being  informed  of  decedent's 
act  in  connection  with  defendant's  niece-is-Iaw, 
and  that  defendant's  mind  was  in  a  cool  state, 
then  there  had  been  sufficient  cooling  time,  and 
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defendant  was  gidliy  of  murder  and  not  mu- 

slaughter,  was  proper. 

20.  An  instruction  that  the  burden  of  proof 
was  on  defendant  to  ahow  tluit  he  could  not  re- 
treat without  danger  or  apttarent  danger  of 
losing  his  life  or  of  suffering  great  bodily 
harm,  in  order  to  justify  killing  deceaaed,  and 
tbat  by  "burden  of  proof"  was  meant  that  the 
evidence  must  be  snmcient  to  raise  a  reasonable 
doabt,  if  erroneous,  was  not  prejudicial  to  de- 
fendant. 

21.  In  a  prosecution  for  homicide,  an  instruc- 
tion on  self-defense  which  ignored  all  ques- 
tion of  defendant's  freedom  from  fault  was 
properly  refnsed. 

22.  An  Instraction  that  before  the  jury  could 
convict  defendant  they  must  be  sat^ed  to  a 
moral  certainty  not  only  that  the  proof  was 
eoDdatent  with  d^endanf  a  guilt,  but  was 
wholly  inconsistent  with  eveiy  other  rational 
concIuMon,  and  so  convinced  that  they  would 
each  venture  to  act  on  that  decision  In  mat- 
ters of  the  highest  concern  and  importance  to 
their  own  interest,  was  properly  refnsed  aa 
argumentative. 

23.  In  a  prosecution  for  homicide  an  instruc- 
tion that,  if  the  prisoner  had  proved  a  good 
character  as  a  man  of  peace,  the  law  says 
that  such  good  character  may  be  snfficient  to 
create  and  generate  a  reasonable  doubt  of  his 
guilt,  though  no  such  doubt  would  have  existed 
but  for  such  good  character,  was  erroneous. 

24.  In  a  criminal  prosecution  requested  char- 
ges pretermitting  all  consideration  of  the  entire 
evidence  by  the  jury  were  properly  refused. 

26.  In  a  prosecution  for  homicide  an  instruc- 
tion that  words  alone  under  some  circnmstancea 
may  he  of  nich  an  insulting  or  provoking  char- 
acter as  to  provoke  Immediate  resentment,  even 
to  the  taking  of  life,  was  properly  refused. 

26.  An  instruction  that  a  person  charged  witii 
a  felony  should  not  be  convicted  nmeas  the 
evidence  excludes  to  a  moral  cwtahity  erery 
hypothesis  but  that  of  his  guilt,  etc.,  was  pro|H 
eriy  refused  for  the  omission  of  the  word  "rea- 
sonable" before  the  word  "hypothesis." 

27.  Where,  in  a  prosecution  for  homicide,  de- 
fendant's alleged  motive  for  the  killing,  as  a 
matter  of  law,  was  insufficient  to  reduce  the 
degree  of  homicide  for  which  he  waa  indicted, 
an  instruction  that  whether  there  had  been 
cooling  time  after  the  passion  induced  by  de- 
ceased's alleged  insulting  statnneuts,  etc.,  was 
a  question  for  the  jury,  was  properly  refused. 

28.  Where  defendant  was  ctmvicted  of  murder 
In  the  second  degree,  refusal  of  an  Instruction 
on  murder  in  the  first  degree  was  harmless. 

Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes.  Jadse. 

Gilbert  Jarvia  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

During  the  Impaneling  of  the  Jury  for  the 
trial  of  the  defendaut.  one  J.  L.  Fincher. 
who  had  been  regularly  summoned  as  one  of 
the  jurors  In  said  case,  was  examined  upon 
his  voir  dire  as  to  hie  qualiflcatlons  as  a  Ju- 
ror. So  far  as  his  examination  aa  to  having 
a  fixed  opinion  as  to  the  defendant's  guilt 
which  would  bias  his  verdict,  the  bill  of  ex- 
ceptions contains  the  following  recitals:  "In 
answer  to  the  question  propoanded  to  him  by 
said  clerk,  as  to  whether  he  had  a  fixed  opin- 
ion as  to  the  innocence  or  guilt  of  the  pris- 
oner at  the  bar  which  would  bias  his  verdict, 
he  repUed,  'I  would  like  to  answer  that  in 
my  own  language.'  The  court  here  Inter- 
poecd  and  said,  'No.  no;  I  will  explain.  Is 
the  opinion  that  you  now  have  bo  fixed  In 
your  mind  that  you  cannot  lay  that  opinion 
aside  and  try  the  c^  ^^^j^^^^ofi^,^^ 
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deDce;  or,  In  other  words,  if  the  evidence 
should  be  different  on  the  stand  from  that 
which  you  now  have  heard  said  about  the  case, 
would  the  opinion  that  you  now  have  have 
some  Influence  on  your  mind  in  coming  to  a 
verdict,  or  could  you  lay  that  opinion  aside 
and  be  governed  by  that  evidence  without 
reference  to  the  opinion?'  The  juror  then 
said,  'No,  sir;  I  have  it  not  fixed  that  way.' 
The  court  then  said,  'Well,  have  you  a  fixed 
opinion  now  after  this  explanation?*  The  Ju- 
ror answered,  'I  have.'  The  court  then  said, 
'Do  I  understand  the  opinion  is  determined 
entirely  upon  the  evidence?*  To  which  the 
Juror  replied,  'I  will  try  the  case  entirely  up- 
on the  evidence.'  This  was  all  of  the  Juror's 
testimony  on  the  subject  of  a  fixed  opinion. 
The  court  then  ruled  that  the  Juror  was  com* 
petent,  and  to  this  ruling  the  defendant  then 
and  there  excepted." 

Upon  the  examination  of  one  J.  W.  Cook, 
who  was  regularly  summoned  as  a  Juror  In 
said  case,  upon  his  voir  dire  as  to  hte  having 
a  fixed  opinion  which  would  bias  his  verdict, 
the  bill  of  exceptions  contains  the  following 
recitals:  "In  answer  to  the  qu^ition  pro- 
pounded to  him  by  the  clerk  as  to  whether  he 
had  a  fixed  oi^nlon  which  would  bias  his 
rerdlct,  he  r^[»Ued,  'As  far  as  the  evidence  I 
now  have,  I  have  a  fixed  opinion.'  The  coiirt 
then  interposed  and  asked  the  Juror  the  fol- 
lowing qnestlonB:  'Is  the  opinion  that  you 
now  have  of  such  a  nature  that  you  could 
not  be  governed  entirely  by  the  evidence  that 
comes  up  In  the  case;  In  other  words,  If  the 
evidence  should  be  different  on  the  stand 
from  that  which  yon  now  have,  would  the 
opinion  that  you  now  have  have  some  Infiu- 
ence  on  your  verdict,  or  could  you  lay  that 
flplnion  aside  and  be  governed  by  the  evi- 
dence without  reference  to  the  opinion?*  The 
Juror  replied,  *I  think  so;  it  depends  on  the 
case.  I  could.'  The  court  then  asked, 
•What?'  The  Juror  replied,  'I  could.'  This 
was  all  of  the  Juror's  testimony  on  the  sub- 
ject of  a  fixed  opinion.  The  court  ruled  that 
the  Juror  was  competent,  and  the  defendant 
then  and  there  excepted." 

During  the  examination  of  one  John  W. 
Rabby,  who  had  been  regularly  summoned 
as  one  of  the  Jurors  In  said  case,  as  to  bis 
qualificatlone  as  a  Juror,  he  was  asked  by 
the  solicitor  for  the  state  the  following  ques- 
tion: "Whether  he  was  related  to  the  de- 
fendant by  blood  or  marriage."  The  defend- 
ant objected  to  the  question  propounded  by 
the  solicitor.  The  court  overruled  the  objec- 
tion, and  the  defendant  duly  excepted.  The 
Juror  answered,  "No,"  and  was  then  chal- 
lenged peremptorily     the  state. 

During  the  examination  of  one  O.  M.  Mc- 
Millan, who  was  regularly  summoned  as  a 
Juror  In  aald  case,  as  to  his  qualifications  as 
a  Juror,  he  was  asked  by  the  solicitor  for  the 
state  whethtf  he  was  related  by  blood  or 
marriage  to  the  defendant  The  defendant 
objected  to  this  question  asked  by  the  so- 
licitor.  The  court  oTomled  the  ol^ectlont 


and  to  this  ruling  the  defendant  duly  except- 
ed. The  Juror  answered  that  be  was  not, 
and  was  subsequently  accepted  by  both  the 
state  and  defendant,  and  served  as  a  Juror. 

DuriDg  the  examination  of  one  Curtis 
Bush,  Jr.,  who  had  been  regularly  summon- 
ed as  a  Juror  in  said  case,  as  to  his  qualifica- 
tions as  a  juror,  he  testified  that  he  would 
not  convict  on  circumstantial  evidence  In  a 
capital  case.  The  solicitor  for  the  state  then 
asked  said  Bush  the  following  question: 
"Are  you  opposed  to  capital  punishment  in 
a  murder  case?"  The  defendant  objected  to 
this  question  as  asked  by  the  solicitor.  The 
court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  The  juror  then  an- 
swered, "I  do  not  know  that  I  am."  In  an- 
swer to  other  questions  propounded  by  the 
court,  the  Juror  answered,  "Under  certain 
circumstances  I  would  hang  a  man  for  mur- 
der." The  state  then  challenged  the  Juror 
peremptorily. 

One  of  the  Jurors  who  had  been  regularly 
snmmoned  as  a  Juror  In  this  case  having 
been  called,  and  not  answering  to  his  name 
when  it  was  drawn  from  the  hat  from  which 
the  jurors*  names  were  being  drawn  by  the 
clerk  of  the  court,  the  defendant  was  In- 
formed by  the  court  that  he  was  on  a  bung 
jury  which  was  trying  another  case  pending 
in  the  same  court.  The  defendant  objected 
to  proceeding  wltli  his  case  until  this  Juror 
was  sent  for.  The  court  overruled  the  ob- 
jection, aind  the  defendant  then  and  there 
excepted.  The  court  then  proceeded  with  the 
calling  of  other  Jurors  in  the  caB& 

One  Y.  W.  Prlngle,  who  had  been  regu- 
larly summoned  as  a  Juror  in  said  case,  upon 
answering  to  bis  name  handed  to  the  court 
his  commission  as  first  lieutenant.  Battery  A, 
First  Artillery,  Alabama  National  Guard, 
and  claimed  that  be  was  exempt  because  he 
belonged  to  the  military.  Bald  Prlngle  testi- 
fied that  the  commiselon  had  been  issued  to 
him,  and  he  was  a  member  of  the  Alabama 
National  Guard,  and  his  membership  in  the 
Alabama  National  Guard  was  shown  by  the 
commission.  Thereupon  the  court  excused 
the  Juror,  to  which  actiw  of  the  court  the 
defendant  duly  excepted. 

The  evidence  in  this  case  tended  to  show 
that  on  the  30th  day  of  September,  1902, 
between  2  and  3  o'clock  p.  m.,  the  defend- 
ant fatolly  shot  the  deceased.  Harry  Beardy, 
'with  a  pistol;  that  the  shooting  took  place 
at  the  store  of  Bloch  Broa,  on  the  south- 
east comer  of  Exchange  alley  and  W^ater 
street,  In  the  city  and  county  of  Mobile, 
state  of  Alabama.  The  state  Introduced  Dr. 
Inge,  who  testified  that  he  examined  Beardy 
a  few  minutes  after  he  was  'shot,  and, found 
him  in  a  collapsed,  and  In  bis  opinion  at 
the  time  a  dying,  condition  from  three  mor- 
tal wounds;  that  he  survived  the  wounds 
about  24  hours;  that,  about  9  or  10  o'clock 
the  night  before  Beardy  died,  h<»  Informed 
Beardy  that  he  was  not  goins^  get  well 
and  could  not  live  mvs^ikg»gs^<ai0^^lSi^ 
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father  wlsbed  him  to  make  a  dying  state- 
ment; Beardf  said,  "Doctor,  do  you  think 
I  am  absolutely  beyond  recovery?"  and  he 
told  Reardy  he  was  going  to  die,  and  Reardy 
answered  he  was  ready  to  make  any  state- 
ment; that  Reardy  gradually  grew  weaker 
and  died  next  day;  that  between  11  and  12 
o'clock  next  day  he  (the  doctor)  saw  Reardy 
was  dying,  and  Infnmed  blm  of  bis  condi- 
tion. 

There  was  evidence  tending  to  show  that 
the  deceased,  several  months  before  the  shoot- 
ing, bad  been  paying  attention  to  the  de- 
fendant's nlece-ln-law,  Miss  Laura  Dana,  as 
her  accepted  lover;  that  be  had  glv^  her 
an  engagement  ring  and  bracelet,  and  that 
he  had  seduced  her  and  Impregnated  her 
with  a  bastard  child;  that,  about  a  week 
before  the  shooting,  the  mother  of  the  young 
lady,  and  her  aunt,  Mrs.  Gilbert  R.  Jarvls, 
the  wife  of  the  defendant,  discovered  the 
young  girl's  condition,  and  disclosed  It  to 
the  defendant  and  the  other  relatives  of  the 
family,  ^cept  the  fathw  of  the  young  lady, 
who  was  an  engineer  on  one  of  the  pilot 
boats  of  the  United  States  government,  and 
at  the  time  away  from  home;  that  efforts 
were  made  by  the  male  relatives  of  the  young 
lady  to  get  the  deceased  to  r<epalr  the  In- 
jury he  had  done  as  far  as  be  could  by  mar- 
rying the  young  lady;  that  several  inter- 
views \rere  held  with  him  by  an  uncle  and 
brother-in-law  of  the  young  lady,  and  that 
at  one  of  these  interviews,  held  a  few  days 
before  the  shooting,  and  In  the  office  of  the 
attorneys  the  deceased  tiad  employed  to  rep- 
resent him  In  the  matter,  the  deceased  had 
refused  to  marry  the  young  lady,  and  as  one 
of  tbe  reasons  he  gave  for  such  refusal  stat- 
ed that  the  young  lady  had  Informed  him 
that  the  defendant  bad  told  her  to  marry 
him  (the  deceased),  and  that  then  they  (the 
defendant  and  the  defendant's  nlece-ln-law) 
would  have  a  good  time  together.  There 
was  other  evidence  tending  to  show  that  tbe 
statement  made  by  Reardy  was  untme.  the 
defendant  swearing  that  be  made  no  such 
suggestion  to  the  young  lady,  and  the  young 
lady  swearing  that  she  made  no  such  state- 
ment to  Reardy;  that  the  defendant  was 
Informed  of  what  the  deceased  had  stated 
at  this  said  Interview,  and  had  attempted 
to  see  the  deceased  on  sevo'al  occasions  after 
this  by  going  to  his  place  of  business  and 
once  to  his  house,  but  had  failed  until  the 
day  on  which  the  shooting  took  place;  that 
the  defendant  sought  the  deceased  In  order 
to  try  to  Induce  him  to  marry  the  young 
lady,  and  In  order  to  get  blm  to  see  her  for 
the  purpose  of  having  an  explanation  In  ref- 
erence to  the  remark  the  deceased  bad  claim- 
ed, at  the  Interview  had  between  him  and 
tbe  young  lady's  uncle  and  brother-in-law, 
at  bis  lawyers'  office,  that  the  young  lady 
bad  made  about  the  defendant. 

As  to  the  circumstances  of  the  killing,  the 
evidence  tended  to  show  that  on  the  day  of 
tbe  shooting  tbe  defendant  w^t  to  Blocb 


Bros.*  store,  where  deceased  was  employed, 
and  found  the  deceased  there  In  his  shirt 
sleeves;  that  he  told  hlm«he  wanted  to  see 
him;  that  deceased  Informed  him  that  ho 
was  busy  and  couldn't  see  him  then;  that 
the  defendant  then  asked  two  young  men 
who  were  talking  to  the  deceased  to  ex- 
cuse tbe  deceased,  and  that  the  deceased 
then  went  into  the  office  of  the  store  and 
got  his  hat  and  also  his  coat  In  the  pocket 
of  which  the  evidence  tended  to  show  that 
be  bad  a  pistol  at  the  time;  Qiat  he  put 
on  his  bat  and  coat,  and  then  went  out  of 
the  office  Into  the  store  proper,  and  then 
walked,  conversing  with  the  defendant,  to- 
ward the  rear  of  the  store;  that  the  de- 
ceased and  the  defendant  stopped  about  the 
middle  of  the  store,  and  there,  according  to 
the  tendency  of  some  of  the  testimony,  the 
defendant  asked  the  deceased  if  he  had  said 
that  the  young  woman  had  stated  to  him 
that  he  {the  defendant)  had  told  her  to 
marry  the  deceased,  and  that  the  deceased 
liad  said,  "Yes,  he  would  swear  to  It  on  a 
stack  of  Bibles,"  and  that  then  the  defend- 
ant threw  bis  left  arm  around  the  deceased's 
right  arm  or  shoulder,  and  shot  the  deceas- 
ed from  bis  right-hand  coat  pocket  with  a 
pistol;  but  according  to  the  tendency  of  de- 
fendant's t«^tlmony  the  facts  were  that  in 
the  store  the  defendant  asked  the  deceased 
to  go  with  him  up  to  see  tbe  young  lady 
and  many  her,  but  that  the  deceased  re- 
fused to  go;  that  the  defendant  then  asked 
the  deceased  If  he  had  stated  that  tbe  young 
lady  had  said  that  he  {the  defendant)  bad 
told  her  to  marry  him  (tbe  deceased),  and 
that  then  they  (the  def^dant  and  tbe  young 
lady)  could  have  a  good  time  together;  that 
the  deceased  had  replied,  "Tes;"  that  the 
defendant  then  asked  the  deceased  to  come 
and  go  and  see  the  young  lady,  and  ask  hear 
if  sbe  had  made  any  such  statement;  that 
the  deceased  refused,  and  cursed  the  de- 
fendant, and  told  him  that  he  was  the  father 
of  tbe  bastard  child  with  which  his  wife's 
niece  was  pregnant,  and  grasped  the  defend- 
ant in  the  collar  with  his  left  hand  and 
shoved  him  backward,  and  attempted  to  pall 
his  (deceased's)  pistol,  which  was  In  hla 
inside  coat  pocket,  and  that  the  defendant's 
life  was  then  in  danger,  and  that  the  de- 
fendant, believing  that  his  life  was  In  dan- 
ger, and  that  there  was  no  other  way  to 
escape  the  present  Impending  peril  to  hla 
life,  shot  the  deceased  from  his  coat  pocket, 
and  that  as  the  deceased  turned  and  ran  the 
defendant  shot  at  him  three  times  more, 
continuing  to  shoot  until  deceased  feU. 

A  diagram  Intended  to  represent  the  to- 
side  of  Bloch  Bros.'  store,  where  the  diffi- 
culty took  place,  and  made  by  the  solicitor, 
and  by  which  he  examined  witnesses  In  the 
case  on  the  trial,  was  offered  by  him  in  evi^ 
dence.  Tbe  defendant  objected  to  the  In- 
troduction of  the  paper  In  evidence.  Tbe 
court  overruled  the  objection,  and  the  de- 
fendant then  and  t^^z^f^Vt^^&^ino- 
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Udtor  JPBw  the  diagram,  but  several  wlt- 
neam  testiaed  b^ore  It  vat  offered  as'  to 
tbe  different  points  on  aame,  and  tbe  defends 
ant,  after  It  was  ofEere^  and  Introduced  to 
evidence,  after  twlng  examined  on  it,  aSld  It 
was  a  prett7  fair  representatitm. 

Tbe  defendant,  wbite  testifying  In  taia  own 
behalf,  offered  to  prove  that  bis  wife  bad 
told  bim,  a  we^  befm  tbe  shooting  of 
Xteardy^  that  Beardy  had  seduced  her  niece 
and  impp^V&ted  b^  -with  a  bastard  chUd. 
Ibe  State  objected  to  Ibe  defendant  testify- 
ing to  this.  Tbe  ooart  snstalned  tbe  objec- 
tion, and  tbe  defendant  thai  and  Uiere  «s- 
eepted  to  tbls  ruling  of  the  court 

MlsB  Xtana,  wbo  was  alleged  to  bare  bem 
sednced  by  deceased,  was  ^uunined  as  a  wit- 
ness, and  was  asked  by  defendants  connsd, 
"Did  Mr.  Bearer  bear  any  relation  to  yon?" 
Stae  answered.  "He  was  my  i^mlsed  bns- 
band."  Objectkm  was  Immediately  made  hf 
the  solicitor.  The  next  Qoestioii  asked  this 
witness  was:  "Miss  Dana,  were  you  en- 
gaged to  Mr.  Reardy  before  be  was  killed?" 
8be  answered  tbls  question  by  saying,  "Tea, 
sir."  Tbe  court  then  ruled  out  hot  answer 
of  Ub  own  motion*  to  whl^  action  at  the 
court  tbe  defendant  then  and  there  excepted, 
and  now  excepts.  The  defendant  propounds 
ed  to  one  of  his  witnesses,  Miss  Laura  Dana, 
the  following  question:  "Miss  Dana,  did  be 
[Reardy]  glTo  yon  an  engagement  ring  and 
braodet?"  Tbe  etate  objected  to  this  ques- 
tion. The  court  snstalned  the  objection,  and 
to  this  ruUng  of  ttie  court  tbe  defendant  tben 
and  tbve  exempted.  Tbe  wttness  answered 
tbe  question  In  tbe  aiBnnatiTe  before  tbe  ob- 
Jectfon  was  made. 

After  the  witnesses  for  tbe  state  bad  been 
examined  and  tiie  state  bad  tested  In  tbe 
taking  of  teetlmmar,  and  after  the  defendant 
bad  examined  bis  witnesses  and  rested  bh 
tfde  of  tbe  case*  tbe  state  Introduced  as  a 
witness  one  Oharles  Freeland,  who,  after  tes- 
tifying Ibat  be  was  a  foreman  ot  tbe  Mobile 
ft  Ohio  BaUroad  at  Ibe  BCdbUe  *  OUo  yard 
lb  Mobile,  and  Ibat  Mr.  Jarrls  worked  under 
blm  there  up  to  about  a  wedc  beCcve  tiie  kill- 
ing, was  asked  -by  tiw  soUdbnr  for  tiie  state 
tbls  question:  "Few  days  before  U»  klllbig 
did  he  make  any  threat  against  Harry  Rear- 
dy in  your  presence?"  Tbe  defmdant  ob- 
,  Jected  to  tbls  question  oo  tbe  ground  tbat  tbe 
fa^  sonc^t  to  be  elicited  were  a  part  ot  the 
state's  ease  in  cbtef,  and  tbat  tite  state 
abould  bave  inored  tbem  when  It  was  get- 
ting in  Ite  testimony  b^ore  tbe  defendant  In- 
troduced any  at  alL  The  court  overruled  tbe 
objectton,  and  the  defendant  tben  and  there 
excepted.  The  witness  then  answered  the 
question  by  saying,  "Xes,  sir,  be  did  say  be 
would  Mil  a  man  if  be  did  not  maxry  a  young 
kdy."  The  witness  was  then  asked,  "Kill 
who?"  He  answered,  **Zonng  Beardy,  I  sup- 
pose;" 

It  was  shown  tbe  erldence  that  tbe  de- 
ceased made  a  dying  declaration  In  which  be 
denied  bsTtaig  a  pistol  at  ttm  wtan,  and  in 


which  be  said  that  the  defendant  shot  Um 
without  giving  blm  a  dunce;  tbat  Just  be- 
fore the  shooting  he  and  the  defendant  wwe 
talking  about  the  de^ratlon  which  he  made, 
and  which  be  said  tbe  yonng  lady  bad  made 
to  him  about  the  defendant 

The  state  Introduced  one  B.  B.  Klrkbrlde 
as  a  witness,  and  be  vras  asked  was  be  pres- 
ent wben  the  deceased  made  his  statemrait 
within  a  few  hours  befne  he  died.  The  de- 
fendant objected  to  the  examlnatlcm  of  Mr. 
Klrkbrlde  in  reference  to  any  statement  of 
Reardy,  on  the  groimd  that  Klrkbrlde  bad 
been  present  In  court  all  the  time  during  tbe 
trial  of  the  case,  and  bad  heard  tbe  otitn 
witnesses  testify,  although  tbe  court  bad  put 
an  the  witness^  under  the  rule  and  exclud- 
ed them  from  the  courtroom  during  tbe  ex- 
amination of  the  witnesses.  It  was  shown 
that  the  witness  Kirkbride  had  been  put 
under  the  rule,  and  tbat  Mr.  Kirkbride  bad 
been  present  in  tbe  courtroom  all  during  tbe 
examination  of  the  other  wltnesies,  and  bad 
beard  ttiem  testify,  and  that  be  bad  not  beat  ^ 
excepted  fMm  tbe  rule  by  any  order  of  the  * 
court  Tbe  court  overruled  tbe  defoidanlfs 
objection  to  permitting  tbe  wltnos  Klrk- 
brlde to  testis,  and  to  tbls  ruling  the  defend- 
ant duly  excepted.  The  vritness  ttwn  testl- 
fled  to  bis  having  been  presoit  when  tlw  de- 
ceased made  his  dying  dedantlon.  The  de- 
f enduit  hwe  objected  to  tbe  state's  proving 
oraUy  the  alleged  dying  statement  by  Mr. 
Klrkbrlde^  m  tbe  grounds,  first  that  tba 
writing  should  be  produced,  and  tbe  proof  of 
the  contaito  of  tbe  dying  statement  made  by 
that  and  not  1^^  the  memory  of  tbe  wttness. 
The  witness  here  said  that  after  it  was  writ- 
ten, the  dying  statement  was  read  to  the  de- 
ceased. Tbe  defendant  tben  cdijected  to  tbn 
proof  of  tbe  statement  being  made  by  tbe 
witness,  on  the  further  ground  that  what 
he  (Reardy)  said  was  taken  down  in  writing 
by  Mr.  McAl^dne  and  contained  what  Beardy 
said,  and  on  the  further  ground  that  the  dr- 
cnrastances  do  not  show  that  he  (Reardy) 
made  tliat  statement  undw  a  sense  of  Im- 
pendlng  dissolution.  The  court  overruled  the 
objection,  and  tbe  def^idant  tben  and  thwe 
duly  excepted. 

There  was  evldmee  for  the  defendant  tend- 
ing to  show  that  prior  to  the  kllUng  the  gen- 
eral repntatlott  of  the  defmdant  in  tbe  com- 
munity wliere  he  lived  was  good,  and  tbat  It 
was  good  tor  peace  and  quiet 

The  bill  of  exceptions  contains  fbe  tdOiow- 
Ing  redtals  as  to  the  a^ument  of  one  of  de- 
fendants eounsel  to  the  Jury:  "During  the 
argument  to  Ibe  Jury,  one  of  the  counad  fttr 
tbe  d«Cendant  the  one  who  made  tbe  first 
Bpee<di  to  the  Jury  for  tbe  defendant  was 
proceeding  to  argue  tbat  the  deceased,  Rear- 
dy, bad  seduced  tbe  niece  of  tbe  defendants 
wife,  and  stated  to  tiie  Jury  tbat  tbe  evldeoee 
showed  that  tbe  deceased,  Beardy,  bad  se- 
duced tbe  said  niece  of  the  defendants  wife 
by  moms  of  a  promise  of  marriage,  wben  be 
was  stoia^  to  his  argument  by*  the  cowt 
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Of  it!  OWB  motion,  and  told  by  the  presiding 
judge  that  he  bad  ruled  out  all  sncb  evidence 
as  to  a  promise  of  marriage,  and  that  that 
statement  and  argument  could  not  be  made. 
The  defendant  then  and  there  objected  to 
thlB  action  of  the  covat,  and  then  and  there 
excepted  to  the  same.  The  counsel  argued 
all  through  that  deceased  had  seduced  the 
niece." 

In  his  genraal  charge  to  the  Jary*  the 
court,  among  other  things.  Instructed  the 
Jury  as  follows:  "The  court  charges  you 
that  the  act  must  be  the  result  of  passion, 
and  it  you  believe  from  the  evidence  that 
the  deceased  had  conuectloQ  with  (I  might 
say.  as  near  as  I  can  express  It.  tEe  relation- 
ship) the  niece-ln-law  of  the  defendant,  and 
he  was  Informed  of  that  fact,  and  he  had 
time  to  think,  and  did  tUnk.  and  that  his 
mind  was  in  a  cool  state,  thai,  graiflemen 
of  the  jury,  the  court  will  charge  you  as  a 
matter  of  law  that  ther&  would  be  cooling 
time  absolutely,  and  it  would  constitute  mur^ 
,  dar,  and  not  manslaughter."  The  defendant 
separately  excepted  to  this  portion  of  the 
court's  general  charge  to  the  Jury,  and  also 
separately  excepted  to  the  following  portion 
of  the  court's  general  chaige  to  the  Jury: 
"The  burden  of  the  proof  la  also  on  the 
defendant  to  show  that  he  could  not  retreat 
without  danger  or  apparent  danger  of  losing 
his  life,  or  of  sufiterlng  great  bodily  harm, 
and  when  the  court  says  that  burden  of 
proof  to  on  the  defendant  It  means  that  the 
evidence  must  be  sufficient  to  raise  a  reason- 
able doubt" 

The  court,  at  the  request  of  the  state,  gave 
to  the  Jury  the  following  written  charges: 
"(1)  If  a  party  enters  into  a  contest  danger- 
oody  armed  and  fights  under  an  undue  ad- 
vantage, even  tiiough  mutual  blows  pass, 
U  he  slays  bis  adversary  pursuant  to  a  pre- 
Tlonsly  formed  design,  either  special  or  gen- 
eral, to  use  such  weapon  in  case  of  an  emer- 
gency In  which  his  life  would  not  be  endan- 
gered, or  he  would  not  be  In  danger  of 
suffering  great  bodily  harm,  It  Is  not  man- 
slaughter, but  it  is  murder.  (2|  If  the  de- 
fendant provoked  or  Inougtat  on  the  difficul- 
ty, or  entered  willin^y  into  the  fight  with 
deceased,  then  he  cannot  set  up  sdf-d^ense 
In  this  case.  (3)  To  make  the  plea  of  self- 
defense  available,  the  defendant  must  be 
without  fault.  If  he  was  hlms^  the  aggres- 
sor, he  cannot  Invoke  the  doctrine  of  self- 
defense,  even  If  the  deceased  was  approach- 
ing him  In  a  hostile  manner;  and  whether 
the  necessity  to  take  the  life  of  the  deceased 
was  real  or  only  apparent,  if  brought  about 
by  the  design, .  contrivance,  or  fault  of  the 
defendant,  he  cahnot  be  excused  on  the  plea 
of  self  defense.  (4)  In  case  of  homicide  the 
law  presumes  malice  from  the  use  of  a  dead- 
ly weapon,  and  casts  on  the  defendant  the 
onus  of  repelling  ii\e  presumption,  unless 
the  evidence  which  proves  the  kUllng  shows 
also  that  it  was  perpetrated  without  malice; 
and  whenever  malice  Is  shown,  and  Is  nn- 


rebutted  by  the  dremnstancea  of  1S»  kOlbig 
or  by  other  facts  In  evidence^  there  can  tie 
no  conviction  for  any  less  degree  of  homi- 
cide than  murder.  ^  If  tiie  defendant,  In 
Mobile  coun^,  and  before  the  finding  of  Ibis 
Indictment,  purposely  killed  the  deceased  by 
shooting  him  with  a  pistol,  with  a  wl^ed- 
jiess  or  depravity  of  heart  towards  said  de- 
ceased, and  the  killing  was  determined  on 
beforetaand  and  after  refiectlon  (for  however 
short  a  time  before  the  fatal  shooting  Is  Im- 
material), the  defendant  is  guUty  of  murder 
in  the  first  degree.  (6)  When  the  defei^ant 
sets  up  self-defense  In  Justification  or  excuse 
of  a  killing,  the  burden  of  proof  is  upon  him 
to  show  to  the  Jury  by  the  evld^ice  that 
there  was  a  present.  Impending  danger,  real 
or  apparent,  to  life  or  limb,  or  oC  grievous 
bodily  harm,  from  which  there  was  do  other 
probable  means  of  escape,  unless  the  evi- 
dence which  proves  the  homldde  proves  also 
its  excuse  or  Justification." 

The  defendant  separately  excepted  to  the 
giving  of  each  of  the  charges  requested  by 
the  state,  and  also  separately  exceed  to  the 
court's  refusal  to  give  the  following  charges 
requested  by  it:  "(1)  A  homicide  committed 
under  such  circumstances  surrounding  the 
person  charged  therewith  at  the  time  of  the 
fatal  act  as  to  create  in  his  mind  a  reason- 
able belief,  well  founded  and  honestly  enter- 
tained, of  his  own  present  and  immediate 
Imminent  peril,  and  of  an  urgent  neoesdty 
to  take  the  life  of  his  assailant  as  the  only 
alternative  of  saving  his  own,  or  of  prevent- 
ing the  Infliction  upon  his  person  of  great 
bodily  harm,  ts  a  homldde  committed  in 
self-defense.  (2)  QentlMuen  of  the  Jury,  I 
charge  yon  that  before  yon  can  convict  the 
defendant  you  must  be  satisfied  to  a  moral 
certainty,  not  only  that  ^e  proof  Is  consis- 
tent with  the  defendant's  guilt,  but  that  It 
Is  wholly  inconsistent  with  every  other  ra- 
tional conclusion;  and,  unless  you  are  so 
convinced  by  the  evidence  of  defendant's 
gunt  that  you  would  each  venture  to  act 
upon  that  decision  In  matters  of  the  highest 
concern  and  Importance  to  your  own  inter- 
est, then  you  must  find  tiie  defendant  not 
guilty.  (S)  If  the  prisoner  has  proved  a  good 
character  as  a  man  of  peace,  the  law  says 
that  such  good  character  may  be  sufficient 
to  create  or  generate  a  reasonable  doubt  of 
his  guUt,  although  no  such  doubt  would 
have  existed  but  for  such  good  character. 

(4)  Oentlemen  of  the  Jury.  I  chaige  you  that 
if  you  have  a  reasouable  doubt  of  the  de- 
fendant's guUt  of  murder  In  the  first  d^ree. 
arising  out  of  any  part  of  the  evidence  or 
any  want  of  evidmce,  then  you  must  find 
him  not  guilty  of  murder  in  the  first  degree. 

(5)  Gentlemen  of  the  Jury,  I  chaige  you  that 
if  you  have  a  reasonable  doubt  of  the  de- 
fendant's guilt  of  murder  In  the  second  de- 
gree, arising  out  of  any  part  of  the  evldotce 
or  out  of  any  want  of  evidence,  then  you 
must  find  him  not  guilty  of  murder  in  the 
Mcond  degree.   (6)  Oentlemm^  ftn  Jury, 
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I  charge  yon  that  If  yoa  hare  a  reaflonahle 
doubt  of  the  defendants  gollt-  of  man- 
■laiigbter  bi  the  flnt  d^^e,  ail^g  out  of 
any  part  of  the  evidence  or  out  ^  any  want 
of  oTideno^  yon  mnit  find  bim  not  gntlty 
of  manBlanghter  In  the  flrat  degree.  (J) 
Gentlemen  of  tbe  Jnry,  I  charge  'yon  that 
worda  alone,  under  some  drcnmstances. 
may  be  of  Bach  an  bundtlng  or  proroklng 
character  as  to  kindle  sodden  pastfon  and 
provoke  Immediate  resentment,  even  to  the 
taking  of  life.  (B)  The  conrt  charges  the 
Jnry  that  a  perscn  charged  with  a  f^ony 
should  not  be  convicted  unless  the  evidence 
excludes  to  a  moral  certainty  every  hypothe- 
sis but  that  of  his  guilt;  no  matter  bow 
strong  the  dicumstancea  are,  they  do  not 
c<nne  np  to  the  full  meaanre  of  proof  which 
the  law  requires  if  they  can  be  reasonably 
reconciled  with  the  conclusion  that  the  de- 
fendant Is  innocent  9)  Gentlemen  of  the 
Jury,  I  charge  yon  that  whether  there  has 
been  cooling  time,  such  as  to  make  a  kUling 
murder  which  would  otherwise  be  man- 
slaughter, i»  a  question  for  the  Jury.  <10> 
Gentlemen  of  the  Jury,  I  charge  yon  that 
malldouB  kUBng  by  one  person  of  another 
Is  not  murder  In  Uie  flrst  degree,  nor  Is  any 
killing  at  one  person  by  another,  done,  al- 
though malidouBly,  murder  In  the  first  de* 
gree,  unless  wiUfnl,  deliberate,  and  premedi- 
tated." 

Leslie  B.  Shddon,  for  appellant  Massey 
Wilson,  At^.  Gen.,  for  the  State. 

TTSON,  3,  The  statem^t  of  the  Juror 
Flncher  under  oath,  that  he  wonid  try  the 
case  entirely  upon  the  evidence,  clearly  made 
blm  ctnnpetent  Long  v.  State,  86  Ala.  38, 
S  South.  482. 

It  must  be  admitted  there  Is  a  slight -de- 
gree of  uncertainty  shown  by  the  examina- 
tion of  the  Juror  Oook  as  to  whether  he  had 
a  fixed  oplnltm  that  would  bias  his  verdict 
The  question  presented  was  one  for  the  de- 
termination of  the  trial  court,  and  was  one 
of  mixed  law  and  fact,  to  be  tiled,  as  far 
as  the  facts  are  concerned,  like  any  other 
Issue  of  tbat  character,  up(m  ttie  evidence. 
"The  finding  of  the  trial  court  upon  that  Is- 
sue ou^  not  to.  be  set  aside  by  a  review- 
ing conrt,  unless  the  emHr  Is  manifest 
*  *  *  It  must  be  made  clearly  to  ap- 
pear that  upon  the  evidence  the  court  ought 
'  to  have  found  the  Juror  bad  formed  such  an 
opinion  that  he  coold  not  in  law  be  deemed 
ImpartlaL  *  *.  *  In  considering  such 
questions  In  a  reviewing  court  we  ought  not 
to  be  unmindful  of  the  fact  we  have  so 
often  observed  In  our  exp^ence,  that  Jmrors 
not  infrequoitly  seek  to  excuse  themselves 
on  Ibe  ground  of  having  formed  an  opinion, 
when,  on  examination,  it  tnma  out  that  no 
real  dlsquaUflcatlon  exists.  In  such  cases 
the  manner  of  the  Juror  while  testifying  Is 
oftentimes  more  Indicative  of  the  real  char- 
acter of  hla  opinion  than  his  words.  Tbat 
Is  seen  below,  but  cannot  always  be  spread 


i^on  the  record,  bore  Bhonld  'Qierefore  be 
taken  in  the  to  viewing  court  not  to  reverse 
the  ruling  below  upon  such  a  question  of 
fact  except  in  a  clear  case.  The  affirma- 
tive of  the  tesne  Is  upon  the  challenger.  Un- 
less he  shows  the  actual  existence  of  such- 
an  opinion  In  the  mind  <tf  the  Jnror  as  will 
raise  the  presumption  of '  partiality,  the  Ju- 
ror need  not  necessarily  be  set  aside,  and  It 
will  not  be  error  in  the  court  to  do  so." 
Beynolds  v.  U.  8.,  98  U.  8.  156,  157,  25  L. 
Bd.  3M.  This  principle  Is  stated  by  our 
own  court  In  this  langoage:  "The  suflSden- 
cy  of  the  cause  of  coallenge  ia  determined 
1^  the  trial  court  and  the  inquiries  are  ad-  ' 
dressed  to  the  conscience  of  the  Juror  un- 
der oath.  He  Is  examined,  touching  his 
quallflcatlone,  in  the  presence  of  the  Judge, 
who  sees  bis  manner  of  answering  the  ques- 
tions,  and  the  probing  of  his  conscience, 
which  Is  oftentimes  more  clearly  Indicative 
of  his  diBinterestedness  or  bias  than  the 
mere  words  used.  The  reviewing  court 
therefore,  should  exercise  caution,  and  the 
finding  of  the  trial  ixmt  should  not  be  set 
aside,  unless  It  affirmatively  appears  that  on 
the  answers  of  the^uror,  taken  as  a  whole, 
he  entertained  a  fixed  opinion  which  would 
bias  his  verdict"  Long  v.  State,  supra. 
See,  also,  1  Thcnnpson  on  Trials,  f  118,  p. 
126*  and  note  6.  Applytog  these  prtodples, 
we  are  constrained  to  hold  that  Cook's  In- 
competency is  not  shown  by  the  record. 

While  it  is  doubtlcBS  true  that  the  rule 
prevailing  In  this  state  Is  that  before  chal- 
lenge, neither  party  has  a  right  to  totorro- 
gate  a  Juror  to  ascertain  whether  he  Is  sub- 
ject to  challenge  (Bales  v.  State,  63  Ala.  80; 
Hawes  v.  State.  88  Ala.  66,  2  South.  802; 
Lundy  r.  State,  91  Ala.  100,  0  South.  189; 
Homsby  v.  State,  94  Ate.  SB,  10  South.  522). 
yet  the  court.  In  the  exercise  of  Ita  discre- 
tion, may  permit  it  to  be  done,  and,  when 
allowed.  It  Is  not  revlsable.  Mann  v.  State, 
184  Ala.  1,  82  South.  704;  State  v.  Lanten- 
schlager,  22  Minn.  614;  1  Thompson  on 
Trials,  f  101.  p.  100.  The  action  of  the  court 
to  allowing  the  solicitor  to  toterrogato  Jn* 
rors  Babby  and  McMillan  as  to  their  rela- 
tion. eitb&  by  blood  or  by  marriage,  with 
the  defendant  and  In  permitting  the  solicit- 
or, to  ask  Juror  Cortls  Bush,  "Are  you  op- 
posed to  capital  punishment  In  a  case  of 
murder?"  Is  not  revlsable.  And  we  might 
say,  with  all  propriety,  that  the  action  of 
the  court  vras  entirely  proper. 

The  court  committed  no  error  In  refus- 
ing to  send  for  the  Juror  who  was  engaged 
In  the  trial  of  another  case.  Prater  v.  State, 
107  Ala.  26,  IS  South.  238. 

Pringle  was  properly  excused  from  serv- 
ing as  a  Juror.  King  v.  State,  90  Ala.  612, 
8  South.  866. 

It  Is  of  no  consequence  that  the  diagram 
bitrodnced  In  evidence  was  made  by  the  so- 
licitor, If  correct  Mor  Is  it  of  consequence 
that  ita  correctness  was  not  shown  prior  to 
Its  admlsskni  In  evidence,  If  it-^tkB  sUbse- 
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anently  pmrei,  u  wai  done  I17  ttie  defend- 
anf  B  testimony.  WUklnson  v.  State,  106 
Ala.  23,  17  South.  468;  Burton  t.  State,  U5 
Ala.  9,  22  South.  685. 

The  source  from  which  the  defendant  ac- 
quired hlB  knowledse  of  the  debauch  of  the 
^ri,  and  by  whom,  waa  utterly  Immaterial. 
Beaides,  It  waa  an  uncontraTerted  fact  In 
the  case  that  be  poneased  this  Informatkm 
before  going  to  aee  the  deeeaaed.  It  may, 
therefore,  properly  be  said.  If  It  be  con- 
ceded that  the  proposed  testimony  waa  com< 
petent,  its  exdnsion  was  harmtesa. 

The  testtmony  of  Miss  Dana,  excluded  by 
the  court,  was  clearly  UlegaL  When  "an  il- 
legal question  is  propounded,  and  there  la 
no  objection  to  i^  and  the  answer  la  re- 
Bponaive,  the  par^  against  whom  it  is  of- 
fered la  not  entitled  to  have  the  answw  ex- 
cluded. •  *  *  But  on  the  other  band, 
the  court  commits  no  error  in  allowing  a 
motion  to  exclude,  or  In  excluding  such  11- 
leg^  evidence  of  its  own  motion  at  any  time 
before  the  Jury  retires."  Liner  t.  State, 
124  Ala.  1,  6,  27  South.  438;  Vaughn  t. 
State,  180  AhL  IS,  80  South.  668. 

To  austaln  the  action  of  the  court  in  al- 
lowing the  proaecution  td  Introduce  the  tea- 
tlmony  of  witness  FreeLuxd,  we  need  only 
cite  Lewis  T.  State,  88  Ala.  11,  6  South. 
766. 

The  exerdae  by  tike  covt  of  Its  discretion 
In  allowing  witness  E3Abrlde  to  testify,  al- 
though he  with  other  witnesses  were  placed 
under  the  rule,  Init  had  liolated  it,  la  not 
reriaable.  Hall  t.  State  (Ala.)  84  South. 
680. 

In  our  opinion  a  anflBdent  predicate  is 
shown  to  admit  the  dying  declaration  of  the 
deceased  in  evidence.  Nor  Is  there  any  mer^ 
it  In  the  objectlott.to  the  oral  proof  of  thoee 
declarations,  notwithstanding  they  bad  been 
reduced  to  writing  by  a  person  other  than 
deceased,  and  read  over  to  him,  but  not 
signed  by  him,  and  altlunifl^  the  writing  is 
not  produced.  "This  fs  not  a  case,  like  that 
of  a  contract,  in  which  oral  evidence  Is  In- 
admissible, because  tiiere  was  a  writing 
setting  forth  tin  agreement  of  the  parUea." 
Kelly  T.  State,  52  Ala.  861,  868;  Anderson 
V,  State,  79  Ala.  6;  Darby  v.  State,  82  Ala. 
9,  8  SoutiL  428. 

During  the  examination  of  the  witness 
Klrkhrlde,  the  solldtor  asked  him  a  ques- 
tion which  he  answered.  The  defendant 
then  interposed  a  general  objection— wheth- 
er to  tiie  question  or  answer  is  not  shown. 
The  objectiffli  came  too  late.  Downey  t. 
State,  116  Ala.  108^  22  South.  478. 

The  court  having  prt^erly  excluded  aQ 
evidence  of  a  promise  of  marriage,  the  ar- 
gument of  AetvaOanVu  counsel  ,  was  Improp- 
er, and  the  court  acted  correctiy  In  stopping 
him. 

There  la  no  merit  In  tiia  first  exception 


reserved  to  the  oral  cMnge  of  conrt 
SUUwell  V.  State,  107  Ala.  21.  U  Sooth.  822; 
McNeill  T.  State,  102  Ala.  m,  16  Sooth. 
862,  48  Am.  St  Bep.  17;  Keiser  r.  Smith, 
71  Ala.  481,  46  Am.  Bep.  812;  TeUx  v.  State, 
18  Ala.  720.  We  have  not  overlooked  the 
case  of  Hooks  v.  State^  89  Ala.  166, 18  South. 
767,  relied  upon  by  appdlanf  a  counad, 
where  It  Is  aald  tai  a  dictum  that  co(dlng 
time  la  a  question  of  fact  for  the  Jury.  This 
Is  opposed  to  the  caaea  dted  abov^  and  was 
in  effect  overruled  in  McNeill^s  Case,  anpnu 
We  must  decline  to  follow  it 

The  second  portion  of  the  oral  chaqce  to 
which  an  excepthm  was  taken.  If  faulty, 
waa  too  tavorable  to  defendant 
'  Bach  of  the  charges  given  at  the  request 
of  the  solicitor  asserted  correct  propositions 
of  bw,  and  were  properly  given.  Oiarge  1 
refused  to  defendant  ignores  all  question  of 
freedom  from  fault  Gtoawford  v.  State,  112 
Ala.  1«  21  South.  214;  1  Mayfleld*a  Dig. 
807,  i  8.  Charge  2  was  condemned  aa  be- 
ing argumentative  in  Amoa  v.  State,  128 
Ala.  Bd^  28  SontlL  OZL  CSiarge  8  waa  de- 
clared to  be  bad  in  Bgglesbm  v.  State,  128 
Ala.  80^  80  SoutiL  682.  87  Am.  St  Bep-  17. 
Ohargea  4,  6,  and  6  pret«mit  all  omaiiterft- 
tion  by  the  Jury  of  the  whole  evidence. 
Murphy  v.  State,  lOB  Ala.  10,  18  South.  S57; 
Smith  V.  State  (Ala.)  84  South.  886.  It  la 
true,  to  sustain  a  conviction,  all  tlie  eift- 
menta  of  the  crime  charged  must  be  iffoved 
beyond  a  reasonaUe  doubt;  and  a  reaaon- 
able  doubt  as  to  a  matertal  fact  essentia] 
to  the  detendant^a  goilt  wQl  Inute  to  his 
benefit  and  entitle  him  to  an  acqdttal.  But 
the  fact  must  be  material,  w  a  reasonable 
doubt  aa  to  it  irlU  not  warrant  an  acqnittaL 
Oharge  7  waa  proper]^  refnsed.  Bondurant 
V.  State,  126  Ala.  81,  27  South,  775;  Oompton 
T.  States  110  Ala.  24,  20  South.  118.  Charge 
8  waa,  without  mor^  taulty  la  omitting  the 
wfwd  '^reasonahle"  before  the  word  "hypoth- 
eala."  Gba^  8  abould  not  have  been  givoi. 
Taking  into  condderatlon  that  phase  of  the 
tendency  of  the  evidence  that  defoidant 
killed  the  deceased  aolely  on  account  of  Ids 
refusal  to  marry  the  girl,  or  because  of  his 
statement  to  defendant  that  he  had  impreg- 
nated the  girl  with  child,  or  on  account  of 
deeeaaed'a  atatement  to  others  to  that  ef- 
fect If  believed  by  tiw  Jury,  his  offoise 
could  not  have  been  of  lees  degree  than  mur- 
der. Oharge  10  need  not  be  considered.  It 
had  reference  to  murder  in  the  first  degree. 
The  conviction  <tf  defendant  of  murder  in 
the  second  degree  operated  aa  an  acquittal 
of  murder  in  the  first  degree.  The  refoaal 
of  the  charge,  it  error,  was  harmleea.  Win- 
ter V.  State.  128  Ala.  1,  10^  26  SootiL  840; 
Bvana  v.  State,  108  Ala.  11,  18  Sootii.  686; 
Fallln     State,  88  Ala.  6.  8  South.  626. 

There  Is  no  error  In  the  record,  and  tiie 
Judgment  must  be  affirmed. 
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KEMOBAlTDXni  DECISIONS. 


BANK  OF  OOMMBBCB  t.  HOFFMAN  A 
GRAVBS.  (SaiNreme  Ooart  of  Alabama.  April 
1ft.  1903.)  Appeal  from  Circnit  Oourt,  Greene 
Oounty;  A.  A.  Brans,  Judge.  Froncia  M. 
Lowfc  tor  appellant.  Houston  &  Poirer,  for 
appellees.  This  was  an  action  of  aBsumpstt 
Invngbt  by  the  appelant  aKainst  the  appellees, 
and  Gonnted  npou  a  bill  of  exchaoee.  From 
a  jndffmeut  in  fSTOi  of  the  defeooants,  the 
plaiQtifF  appeals.  The  appeal  la  dismissed  on 
motion  of  appellees  for  vant  of  pnwecutionL 
Oi^Dlon  pw  Quiam. 


BIRMINGHAM  BBI/T  R.  00.  T.  BIB^ 
MINGHAM  ft  A.  AIR  LINE  BT.  BIRMING- 
HAM ft  A.  AIR  LINE  RY.  t.  BIRMING- 
HAM BELT  R.  CO.  (Supreme  Court  of  Ala- 
bama. April  21,  1903.)  Appeals  from  Ohan- 
eery  Oontt,  Jefleraon  Oonn^;  J.  C.  Onnf- 
eha^  Qhsncellor.  London  ft  London,  for 
Bir^ngham  ft  A.  Air  Line  By.  Walker,  Till- 
man, Ounpbetl  ft  Walher,  for  Birmingham 
Beh.R.  Co.  The  appeals  in  these  cases  are 
dismissed  by  asreement  at  partiaa  on  file. 
Opinioii  per  Gonam. 


CABLE  T.  STATE.  (Supreme  Ooort  ot  Al- 
abama. May  14,  1908.)  Appeal  from  Crimi- 
nal Oonrt.  Jefferson  County;  Daniel  A.  Greene, 
Jndge.  Massey  Wilson,  Atty.  Gen.,  for  the 
State.  The  appellant  in  this  case,  Fritz  Carle, 
was  Indicted  and  tried  ttx  mnrder,  was  con- 
Tlcted  of  manslanAter  In  tiie  second  degresk 
and  sentenced  to  three  months'  hard  labor  for 
the  conn^.  The  Jndnnent  ot  convietlOB  I»  at- 
Irmad.  Opinion  ny  ^rwm,  J. 


CURLEE  T.  DE  BABDELABBN.  (Su- 
preme Court  of  Alabama.  April  14,  1908.) 
Appeal  from  Chancery  Court,  Elmore  Connty; 
Richard  B.  Kelly,  Chancellor.  The  appeal  la 
this  case  was  dismissed  for  want  ot  proiecn* 
tlon.  Opinion  per  Curiam. 


DATIS  T.  SOUTHERN  RY.  CO.  (Snpreme 
Ooort  of  Alabama.  June  2,  1908.)  Appeal 
from  CSrcoit  Court,  Morgan  Connty;  A.  H. 
Alston.  Judge.  B.  W.  Godbey  and  W.  W. 
Callahan,  for  appellant.  Homes,  ShefCey  ft 
Speake.  for  appellee.  This  action  was  brought 
by  the  appellant,  Susan  DstIs,  against  the  ap- 
pellee^ the  Southern  Railway  Company,  to  re- 
coTer  damages  for  personal  injuries  alleged  to 
have  been  inflicted  by  reason  of  the  negligence 
of  the  defendant.  From  a  judgment  in  faror 
of  the  defendant,  the  plaintiff  appeals.  The 
appeal  is  dismissed  by  agreement  of  parties. 


DURR  T.  STATE.  (Supreme  Conrt  of  Ala- 
bama. June  1,  1908.)  Appeal  from  Law  and 
Euuity  Court  Walker  Connty;  Peyton  Nor- 
vell.  Judge.  CUeman  ft  Bankhead  and  Leith 
ft  Sherer,  for  appellant.  Massey  mison,  Atty. 
Oen.,  for  the  State.  The  appellant  in  thte  case 
was  Indicted,  tried,  and  convicted  for  failing 
to  work  a  public  road,  after  having  been  warn- 
ed to  do  BO.  The  Jndgmcnt  ot  convictloo  is 
reversed,  and  judgment  Is  here  rendered  dis- 
charging the  defendant,  on  the  authority  ot 
Monroe  t.  State.  84  South.  882.  Opinion  by 
McClellan,  C.  J. 


FRBBNEY  T.  STATE.  fflopr«ne  Court  of 
Alabama.  May  14,  1903.)  Appeal  from  Oim- 
inal  CTourt,  Jefferson  County;  Daniel  A. 
Greene,  Judge.  Massey  WUsoo,  Atty.  Gen., 
tor  the  State.  The  appellant  in  this  case, 
Sandy  Freeney,  was  indicted,  tried,  and  con- 
Ticted  for  an  assault  with  intent  to  murder, 
and  sentenced  to  the  penitentiary  for  10  years. 
The  Judgment  ot  conviction  is  affirmed.  Opin- 
ion by  fiowdall,  J. 


GILULAND  r.  DTTNN  ft  00.  (Supreme 
Court  ot  Alabama.  Feb.  28,  1903.)  Aopeal 
f^om  C3rcnit  Court,  Chambers  Ck)unty;  N.  D. 
Densoo,  Judge.  Barnes  ft  Duke,  for  appel- 
lants. Graham  ft  Steiner,  tor  appellee.  This 
was  an  action  brought  by  the  appellees  against 
the  appellant,  and  counted  upon  promissory 
notes.  From  a  judgment  in  favor  of  the  plain- 
tiff, the  defendants  appeal.  The  judgment  is 
affirmed  on  the  authonb^  ot  Gilliland  t.  Dunn, 
84  South.  25.  Opinion  by  Sharpe.  J. 

GREEN  T.  STATE.  (Supreme  Omrt  of  Al- 
abama. June  18,  1903.)  Ajtpeal  from  Probate 
Court,  Tuscaloosa  County;  James  G.  Brown, 
Judge.  Henry  Fitta  and  Henry  A.  Jones,  for 
appellant.  Massey  Wilson.  Atty.  Gen.,  for 
the  State.  The  appeal  In  this  case  is  from  an 
ordOT  ot  the  probate  judge  of  Tuscalooea  coun- 
ty in  a  habeas  corpus  proceeding  denying  a 
petition  of  the  appellant  for  bail.  The  order 
ot  the  Jodge  denyine  the  petitioner  ball  is  af- 
firmed. Opinion  by  Tyaon.  J. 

HENRY  T.  STATE.  (Supreme  0>urt  of  Ala- 
bama. June  4,  1903.)  Appeal  from  Qty  Court 
ot  Montgomery;  William  H.  Thomas,  Judge. 
Massey  Wilson,  At^.  Gen.,  for  the  State. 
The  appellant  in  thu  case,  Mlnervs  Henry, 
was  indicted,  tried,  and  convicted  tor  remov- 
ing proper^  upon  which  there  was  a  lien. 
The  judgment  ot  conviction  la  afllmutd.  Oi^ 
Ion  ^  Dowdtfl,  J. 

HOWARD  V.  WHITAKER  et  al.  (Supreme 
Court  of  Alabama.  April  14,  1908.)  Appeal 
from  Cbancery  Oourt,  Elmore  0)un^;  Richard 
B.  Kelly,  Cbancellor.  The  appeal  In  this  case 
wss  dismissed  tor  want  of  prosecution.  Opli^ 
Ion  per  Curiam. 


JOSEPH  T.  STATE.  (Supreme  Court  of 
Alabama.  April  9,  1908.)  Appeal  from  City 
Coort  of  MobUe;  0.  J.  Semmes,  Judge.  Mas- 
sey Wilson,  Atty,  Genv,  for  the  State.  The 
appellant  In  this  esse.  Philip  Joseph,  was  In- 
dicted, tried,  and  convicted  for  an  asa&ult  with 
intent  to  mnrder,  and  sentenced  to  the  peni- 
tentiary for  three  years.  Appeal  dismissed  by 
appellant.  Opinion  per  Cnrianu 

KANSAS  OITT,   M.   ft  B.  B.   Oa  r. 

WEEKS.  (Supreme  Court  ot  Alabama. 
April  16,  1908.)  Appeal-  from  Circuit  Court, 
Marion  County;  Ed.  B.  Almim,  Judge.  Walker, 
Tillman,  Campbell  ft  Walker,  for  appellant 
Daniel  Collier,  for  appeDee.  This  was  an  action 
brought  by  the  appnlee  against  the  appellant 
to  recover  damages  for  personal  Injuries  sus- 
tained by  the  plaintiff  wnile  driving  a  wagon 
along  a  public  road  ■i^.g^f^^fHeJ^g  ^ 
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defendaot,  which  damasefl  were  alleged  to  have 
been  caased  by  the  negligence  of  tbe  defendant 
or  its  employes.  From  a  judgment  in  favor  of 
the  defendant,  tbe  plaintiff  appeals.  Tbe  judg< 
ment  is  reversed  and  the  cause  remanded  on 
tbe  authority  of  BL  C.  M.  &  B.  R.  Co.  t. 
Weeks,  84  South.  16.  Opinion      DowdeU*  J. 


KENNEDY  v.  STATBJ.  (Supreme  Court  of 
Alabama.  May  19,  1003.)  Appeal  from  Cir- 
cuit Court,  I)allas  County;  A  H.  Alston 
Judge.  Maasey  Wilson,  Atty.  Gen.,  for  the 
State.  The  appellant  in  this  case  was  Indicted, 
tried,  and  convicted  for  torg^.  Thn  appeal  Is 
dismissed.  Opinion  per  Curiam. 


EINNIB  T.  STATE.  (Supreme  Court  of 
Alabama.  May  21,  X903Y  Appeal  from  City 
Court  of  Montgomery;  William  H.  Thomas, 
Jndge.  Massey  Wilson,  Atty.  Gee,  for  the 
State.  The  appellant  in  this  case  was  indicted, 
tried,  and  convicted  for  bnrglary,  and  sen- 
tenced to  the  penitentiary  for  four  years.  The 
ludgment  of  conviction  is  affirmed.  Opinion  hj 
MeClellan,  a  J. 


MONTGOMERY  ST.  RT.  t.  ARMSTRONG. 
(Supreme  Court  of  Alabama.  June  4,  VMS.) 
Appeal  from  Cltr  Court  of  Montgome^;  A.  D. 
Sayre,  Judge.  C.  H.  Roqnemore  and  Lomax, 
Cram  &  Weil,  for  appellant.  Martin  &  Boul- 
din,  for  appellee.  This  action  was  brought  by 
the  appellee,  as  adnUnistmtriz  of  the  estate  of 
Oharl«  Ariostiong,  deceased,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  her 
intestate.  From  a  judgment  in  favor  of  the 
plaintiff,  the  defendant  appeals.  The  VBpal  la 
dismiasfld  by  agreement. 


MONTGOMERY  ST.  BY.  00.  T.  MASON. 
(Supreme  Court  of  Alabama.  May  14,  ItKKJ.) 
Appeal  from  City  Conrt  of  Montgomery;  A.  1). 
Sajre,  Judge.  C.  U.  Roqnemore  and  Lomaz, 
Ornm  ft  Wdl,  for  appellant.  (Jeorge  F.  Uar- 
rison  and  Fred.  S.  Ball,  for  appellee.  This  ac- 
tion was  brought  by  the  appellee  against  the 
appdlant  to  recover  damages  for  personal  in- 
jones  alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  the  defendant's  negli- 
gence. E^m  a  Jadgment  in  favor  of  the  plain- 
tiff, the  defendant  appeals.  The  appeal  Is  dls- 
'  missed  by  agreement. 


MOTES  T.  PEOPLE'S  BUILDING  ft 
LOAN  ASS'N.  (Supreme  Court  of  Alabama. 
April  23,  1903.)  Appeal  from  Chancery  Court, 
PUte  County;  William  L.  Parks.  Chancellor. 
J.  R.  Motes,  for  appellant.  Harmon,  Dent  ft 
Weil  and  C.  E.  Harmon,  for  appellee.  The  bill 
in  this  case  was  filed  by  the  appellant,  M.  M. 
Motes,  against  the  appellee,  to  enjoin  the  ap- 
pellee from  foreclosing  a  mortgage  executed  by 
the  complainant  to  it.  From  a  decsee  denying 
the  relief  prayed  for  and  dismissing  the  bill, 
the  complainant  prosecutes  the  present  appeal, 
and  assigns  the  rendition  of  said  denee  as  er- 
ror. The  decree  is  affirmed  on  the  authori^  of 
Motes  V.  People's  B.  &  L.  Asso.,  34  South.  B44. 
Opinion  by  Dowdell,  J. 


PARKER  V.  MONTGOMERY  et  aL  (Su- 
preme Court  of  Alabama.  April  16, 1903.*  Ap- 
peal from  City  Court  of  Birmingham;  W.  W. 
Wilkerson,  Judge.  Sumter  Lea  and  J.  W- 
Bush,  for  appellant.  The  bill  in  this  case  was 
filed  by  the  appellant  against  the  api>ellees,  and 
sought  to  have  reviewed  a  cause  previously 
heard  and  determined  in  the  city  court  of  Bir- 
mingham, and  to  set  aside  a  deoree  made  there- 
in, and  to  vacate  a  sale  and  annul  a  deed  made 


in  porsuaoce  itf  sa^  decrea.  Upon  tlie  anbmis> 
skm  of  the  cause  on  the  pleadings  and  proof, 
tbe  chane^or  decreed  tlut  the  complainant 

was  not  entitled  to  the  relief  prayed  for,  and 
ordered  the  bill  dismissed.  From  this  decree 
the  complainant  appeals,  and  assigns  the  ren- 
dition thereof  as  error.  The  decree  of  the  chan- 
cellor is  affirmed.  OpiniUL  by  Dowdell,  J. 


PEARCE  T.  PEARCB.  (Supreme  C^nrt  of 
Alabama.  June  4,  tOOS.)  Appeal  from  Qian- 
cery  Court,  Walker  County;  John  G.  Car- 
midiael.  Chancellor.  Coleman  &  Bankhead  and 
W.  C.  Davis,  for  appellant  D,  A.  McGregor 
and  M.  B.  McCullom,  for  appellee.  The  bill 
in  this  ttse  was  filed  by  tlie  ajvellee.  Ma/  B. 
Pearee,  against  flie  appellant,  J.  G.  Pcarce,  to 
have  a  certain  deed  described  in  the  bill  set 
aside  and  annulled  by  reason  of  fraud  alleged 
to  have  been  practiced  by  the  defendant  in  the 
procurement  of  tlie  execution  of  said  deed. 
The  defendant  demurred  to  the  bill.  From  a 
decree  overrnling  said  demnrrcr.  the  present 
appeal  Is  prosecuted.  The  appeal  la  dismissed 
1^  agreement. 


FERRYMAN  et  al.  t.  HBNDERSON  et  aL 
(Supreme  Court  of  Alabama.  April  23,  1903.) 
Appeal  from  Chancery  Court,  Jefferson  Coun- 
ty; lliomas  Oobbs,  Chancellor.  W.  C  Ward, 
for  appellants.  Gabaniss  ft  Weakley,  for  appel- 
lees. The  decree  In  this  causa  was  reveraed 
and  the  appeal  dismissed  by  cmseat  of  tbe  par- 
ties.  Opinion  per  Curiam. 


BONEY  et  al.  r.  BAKER.  (Supreme  Court 
of  Alabama.  June  9,  1903.)  Appeal  from  Cir- 
cuit Court,  Geneva  County;  John  P.  Hubbard. 
Judges  Toe  judgment  appealed  from  in  Uiis 
case  was  affirmed  for  want  of  assignment  of 
errors.  Opinion  per  Curiam. 

STATE  T.  DURHASf.  (Btqireme  Oonrt 
Alabama.  April  23,  1Q0&.)  Appeal  from  Cir- 
cuit Court,  Madison  County;  Osceola  Kyle, 
Judge.  Maasey  Wilson,  Atty.  Gen.,  and  Cooper 
ft  Foster,  for  the  SUte.  King  ft  Bankhead, 
for  appellee.  The  appellee,  Jesse  Durham,  be- 
ing Imprisoned  in  the  county  jail  of  Madison 
county  under  an  indictment  for  murder  in  the 
first  degree,  filed  a  petition  In  this  cause  for  a 
writ  of  habeas  corpus,  and  applied  for  bail  dur- 
ing the  regular  term  of  the  circuit  court  of 
Madison  county,  the  petition  being  addressed  to 
the  judge  of  the  city  court  After  bearing  the 
tacts  in  the  ease  the  Judge  admitted  the  peti- 
tioner to  bail,  and  from  the  Judgment  in  this 
behalf  the  state  tvosecutes  the  present  appeal. 
The  judgment  admitting  the  petitioner  to  bail 
is  reversed,  and  a  judgment  is  here  rendered 
denying  the  bail  to  tko  defendant  and  dia- 
missing  the  petition.  Opinion  per  Curiam. 


STATE  T.  WILSON.  (Supr^e  Oonrt  oC 
Alabama.  April  9,  1903.)  Appeal  from  Pro- 
bate Court,  Autauga  County.  Massey  Wilson, 
Atty.  Gen.,  for  the  State.  William  A.  Collier. 
Mack  A.  Smith,  Jesse  Booth,  Z.  Abaey,  and  H. 
J.  Livingston,  for  appellee^  The  apMlIee  filed 
■a  petition  addressed  to  Hon.  Gteorge  8.  livings- 
ton,  judge  of  probate  of  Autauga  county,  ask- 
ing for  a  writ  of  habeas  corpus,  and  that  he  be 
allowed  bail;  it  being  averred  in  said  petition 
that  he  was  in  cnstody  charged  with  murder  in 
the  first  degree.  From  a  judgment  of  tke  jads« 
of  probate  admitting  the  petitioner  to  bul  oa 
habeas  corpus,  the  state  prosecutes  the  present 
appeal.  The  order  appealed  from  is  reversed, 
and  a  judgment  is  here  rendned  denying  the 
bail,  and  dismlsdnK  the  petition.  Opmioo  p«r 
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STZEMORB  T.  STATB.  (Supreme  Court  of 
Alabama.   May  14,  1903.)   Appeal  from  Cotm- 

Jr  Court  of  Ellmore;  F.  Lloyd  Tate,  Special 
□dge.  Massey  Wilson,  Atty.  Gen.,  for  the 
-State.  The  appellant,  Henry  Syzemorei  was 
nroseented  ana  conricted  for  the  offense  of  tIo- 
lating  a  written  contract  The  judgment  of 
conviction  is  reversed,  and  judgment  here  ren- 
dered discharging  the  defendant  on  the  anthoii- 
tr  of  Monifw  T.  State,  84  Sonth.  SS2,  O^on 
bf  Hanlaon*  J. 


WILBOKN  T.  STATB.  (Supreme  Ooort  of 
Alabama.  April  0,  1903.)  Appeal  from  Cir- 
onit  Court,  Jackson  County;  J.  A.  Bilbro, 
Judge.  Masaey  Wilson,  Atty.  Gten.,  for  the 
State.  Tally  &  Hackworth,  for  appellant  The 
appellant  in  this  case  was  indicted,  tiled,  and 
couTlcted  for  grand  larceny.  The  judgment  of 
conviction  la  affirmed.  Opinion  by  Haralson,  J. 


ATXBN  T.  POBTER.  (Supreme  Court  of 
Florida.  May  14,  1901J  Appeal  from  Circuit 
Court,  Dnral  County;  Rhydon  M.  Call,  Judge. 
F.  W.  Pope,  for  appellant.  B.  B.  Archibald 
and  John  Bi  Hartridge,  for  appellee.  The  bill 
In  this  cause  vas  filed  by  the  an>ellee  against 
the  appellant  and  others.  There  was  decree  for 
the  complaioant,  and,  upon  application  of  the 
defendant  Ida  Allen,  seTerance  was  ordered, 
and  appeal  entered  In  her  name  alone. 

PBB  OUBIAM.  Appeal  dlsmlaaed  on  motion 
of  counsel  for  the  mppeUee. 


BABCOCK  T.  BATCiHBLOB  et  al.  (Su- 
preme CV)urt  of  Florida.  May  21,  1901.)  Ap- 
peal from  Circuit  Court,  Orange  Coun^;  John 
D.  Broome,  Judge.  Wm.  H.  Jewell,  for  ap- 

Eellant  Beggs  £  Palmer,  fOr  awelleea.  The 
ill  in  this  cause  was  filed  by  the  app^ant 
against  the  appellees.  There  was  decree  for 
tne  defendants,  and  the  complainant  aptmla. 

FBB  ODBIAM.  I>ecree  affirmed. 


BBRTOLA  T.  08B0RNB.  (Supreme  Court 
of  Florida.  Awil  16.  1901.)  Appeal  from  Cir- 
cuit Court,  Volusia  Connty;  John  D.  Bro<»ne, 
Judge.  The  bill  In  this  cause  was  filed  by  the 
appellee  against  the  appellant  and  others.  There 
was  decree  for  the  complainant,  and  the  defend- 
ant Bertola  appeals.  Miller  &  Auatin,  for  an- 
petlsnt.  Isaac  A.  Stewart  (Bgford  Bly»  on  tte 
brief),  for  appellee. 

FBB  ODBIAM.   The  decree  is  afllrmad. 


BBRTOI^  et  aL  y.  PACB.  (Supreme  Court 
of  Florida.  Feb.  5,  1901.)  Error  to  Glrcuit 
Court,  Volusia  County;  John  D.  Broome,  Judge. 
This  action  was  an  affldavit  of  illegal!^  of  ex- 
ecution issued  on  a  judgment  recovered  by  J. 
E.  Pace  against  O.  T.  De  G.  Bertola.  There 
was  an  order  tbat  judgment  be  entered  that  the 
execution  ts  legal  and  the  affidavit  of  illegality 
be  set  aside,  and  that  judgment  be  entered  in 
favor  of  the-  plaintiff  in  execution  and  against 
the  defendant  in  execution,  and  John  C.  Krul- 
der '  and  Rudolph  Franck,  the  sureties  on  the 
bond  filed  with  the  affidavit  of  illegality,  from 
whidi  the  defendant  in  execution  and  the  sure- 
ties take  writ  of  »ror.  Miller  &  Austin,  tot 
plaintiffs  in  error.  A.  M.  Thrasher,  for  de- 
f  aidant  In  error. 

PBR  ODRIAM.  Writ  of  error  dismissed  be- 
cause the  court  finds  tbat  there  is  no  final  Judg- 
ment shown  by  the  record  from  which  writ  of 
error  lies. 


BOYD  T.  SWINSON.  (Suprane  Court  ot 
Florida.  March  12,  1901.)  Error  to  Circuit 
Court,  Hillsborough  County;  Samuel  Borchardt, 
Referee.  This  action  was  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error. 
There  was  Judgment  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  Jno.  P.  Wall,  for 
plaintiff  in  error.  F.  U.  Simoaton,  for  defend- 
ant in  error. 

PBB  ODRIAM.  Writ  of  error  dismissed  be- 
cause made  returnable  to  a  term  that  had  paaa- 
ed. 


BDOKI  T.  GATES.  (Suweme  Gonrt  of 
Florida.  March  26,  1901.)"  Error  to  Circuit 
Court,  Escambia  County;  William  D,  Barnes, 
Judge.  This  action  was  brought  by  the  de- 
fendant In  error  against  the  plaintiff  In  error. 
There  was  judgment  for  tin  plaintiff,  and  the 
defendant  takes  writ  of  errw.  Maxwell  ft 
Maxwell,  for  plaintiff  in  error.  Blount  & 
Blount,  for  defendant  in  error. 

FBB  ODBIAM.  The  judgment  l»  affirmed. 


CASON  et  al.  v.  SCOTT.  Supreme  Court 
of  Florida.  April  4,  1901.)  Error  to  Circuit 
Ourt,  Hamilton  County;  John  F.  White.  Judge. 
This  action  was  brou^t  by  the  defendant  in 
wror  against  the  plainulb  In  error.  There  was 
Judgment  for  the  plaintiff,  and  the  defendants 
take  writ  of  error.  MaUory  F.  Horne,  for 
plaintiffs  In  error.  Robersou  ft  Small,  for  de- 
fendant in  error. 

PER  CDBIAM.  Writ  of  error  dismissed  on 
praecipe  of  counsel  for  plalntiiBEs  In  wror. 


COLBMAN  et  al.  v.  OARKHDFF.  (Supreme 
Court  ot  Florida.  May  21, 1901.)  Appealfrom 
Circuit  Court,  Duval  County;  John  F.  White, 
Judge.  The  bill  in  this  cause  was  filed  by  the 
appellee  against  the  appellants.  There  was  de- 
cree for  the  complainant,  and  the  defendants 
appeaL  J.  M.  Barra,  for  appellants.  Adams 
ft  if'Bngl^  for  appellee. 

PBB  OUBIAM.  Appeal  dlinnfwsttd  because 
the  abstracts  ot  reotod  contain  no  aaslgnnunta 
of  arror. 


DIXIE  TOBACCO  CO.  et  al.  t.  SODTH- 
ALL  et  al.  (Supreme  Court  of  Florida.  May 
28,  1901.)  Appeal  from  Circuit  Court.  Madison 
County;  John  F.  White,  Judge.  The  bill  in 
this  cause  was  filed  by  the  appellants  against 
the  appellees.  There  was  decree  for  the  de> 
fendants,  and  the  complainants  appnL  H.  J. 
McCall  and  Chas.  B.  Daris,  for  aweUants.  & 
J.  Vann,  for  appellees. 

PBB  ODBIAM.  The  decree  Is  affirmed. 


DOUGLASS  T.  JOHNSON,  (Supreme  Court 
of  Florida.  May  21,  1901.)  Error  to  Circuit 
Court,  Lake  County;  John  D.  Broome,  Judge. 
This  action  was  brought  by  the  defendant  in 
error  against  tbe  plaintiff  in  error.  There  was 
judgment  for  the  plaintiff,  and  tlie  defendant 
takes  writ  of  error.  J.  C.  Langley  and  J.  B. 
Gaines,  for  plaintiff  in  error.  Alex.  St  Olalr- 
Abrams,  for  defendant  in  error. 

PBR  CDBIAM.   The  judgment  Is  affirmed. 


EDWABDS  T.  NATIONAL  BANK  OP 
STATE  OP  FLORIDA.  (Supreme  Court  of 
Florida.  February  11,  1901.)  Appeal  from 
Circuit  Court,  Clay  County;  Rhydon  M.  Call, 
Judge.  The  bill  in  this  cause  was  filed  by  the 
appellee  against  the  appellant.  TheK  was  de- 
cree for  the  complainant.  »b4i  tj^dOead^M^ 
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peaU.  E.  P.  Aztell  and  J.  E.  Hartridge,  tor 
appellant.   W.  H.  Baker,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  od  pree- 
eipe  of  counsel  for  appellant  and  coDsent  of 
counsel  for  appdlee. 


FIDELITY  &  DEPOSIT  CO.  OF  MARY- 
LAND y.  STAPYLTON  et  al.  (Supreme  Conrt 
of  Florida.  Feb.  28,  lOOlJ  Error  to  Circoit 
Coort,  Marion  County;  WilHam  A.  Hocker, 
Jndffe.  This  action  was  brought  by  the  de- 
fendanta  in  error  against  the  pfaiatiff  in  error. 
There  was  judgment  for  the  plaintiffs,  and  the 
defendant  takes  writ  of  error.  Anderson  & 
Hocker,  for  plaintiff  in  error.  R.  W.  Davis,  K. 
McOonathy,  B.  A.  Bnrford,  and  W.  8.  Jen- 
nlngs,  for  defendants  in  error. 

PER  OUBIAM.  Writ  of  error  dlamitaed  on 
^SBtipe  of  connsel  for  plaintiff  in  arm, 

FIRST  NAT.  BANK  OF  PENSACOLA  T. 
FIRST  NAT.  BANK  OF  CHATTANOOGA. 
Supreme  Court  of  Florida.  May  14,  1901.) 
Brrw  to  Circnlt  Ooart,  Escambia  Connty;  Wil- 
liam D.  Barnes,  Jndge.  This  action  was 
brought  by  the  defendant  in  error  against  the 
plaintiff  In  error.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  takes  writ  of  error. 
Blonnt  &  Blount,  for  plaintiff  in  error.  John  C. 
Avery,  for  defendant  m  error. 

PER  CURIAM.  The  judgment  Is  affirmed. 


INGLI8  T.  FINLATSON.  fSnpreme  Court 
of  Florida.  May  28,  1901.)  £^r  to  Circuit 
Court,  Jefferson  County;  John  W.  Malone, 
Judge,  This  action  was  brought  by  the  defend- 
ant In  error  against  the  plaintiff  in  error. 
There  was  judgment  for  the  plaintiff,  and  Uie 
defendant  takes  writ  of  error.  Angus  Pttex- 
son  and  H.  J,  McGall.  for  plaintiff  In  error.  T. 
h.  Clarke,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  Is  affirmed. 


JACK80NVILLB  CEMETERY  ASS'N  t. 
LIVINGSTON.  (Supreme  Court  of  Florida. 
May  28,  1901.1  Error  to  Circuit  Court,  Duval 
Connty;  Bhydon  M.  Call,  Judge.  This  ac- 
tion was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  takes 
writ  of  error.  R.  H.  Liggett  and  J.  W.  Archi- 
bald, for  plaintiff  in  error.  W.  B.  Yotmg,  tur 
defendant  in  error. 

PER  CURIAM.   The  Judgment  Is  affirmed. 


JACKSONVILLE  LOAN  &  IMP.  00.  T. 
MAXWELL  et  al.  (Supreme  Court  of  Florida. 
April  9,  1901.)  Error  to  Circuit  Court,  Duval 
County;  Rhydon  M.  Call,  Judge.  This  action 
was  brought  by  the  plaintiff  in  error  against 
the  defendants  in  error.  There  was  judgment 
for  the  defendants,  and  the  plaintiff  takes  writ 
of  error.   E.  P.  Aztell  and  O.  D.  Rlnehart,  for 

glaintiff  in  error.    J.  8.  Maxwell  and  A.  ,W. 
ockrell  &  Son,  for  defendants  In  error. 
PER  CURIAM.   Writ  of  error  dismissed  <n 
motion  of  counsel  for  plaintiff  in  error. 


JACKSONVILLE.  ST.  A.  &  L  R.  RY.  CO. 
V.  DANCY  et  al.  (Supreme  Court  of  Florida. 
Feb.  5,  1901.)  Error  to  Circuit  Conrt,  Putnam 
County;  William  A.  Hocker,  Judge.  This  ac- 
tion was  an  affidavit  of  illegality  of  execution 
issued  on  a  judgment  recovered  by  Sallie  C. 
Dancy  and  E.  D.  Dancy,  ber  husband,  against 
the  Jacksonville.  St.  Augustine  &  Indian  River 
Railway  Compuiy.  There  was  judgment  that 
the  affidavit  of  luegality  be  not  sustained,  and 
the  defendant  in  execution  takes  writ  of  error. 


R.  W.  &  W.  M.  Davis,  £or  plaintiff  In  error. 
Geo.  P.  Fowler,  for  defendants  in  error. 
PER  CURIAM.  The  judgment  is  affirmed. 

JOHNSON  V.  VBRRAULT  et  al.  (Su- 
preme Court  of  Florida.  May  7,  1901.)  Error 
to  Circuit  Court,  Escambia  Connty;  William 
D.  Barnes,  Judge.  This  action  was  brou^t 
by  the  defendauts  in  error  against  the  plain- 
tiff in  error.  There  was  judgment  for  the  plain- 
tiffs, and  the  defendant  takes  writ  of  error. 
Juo.  B.  Jones  (O.  H.  Laney,  on  the  brief),  for 
plaintiff  in  error.  Blount  &  Blount,  for  defend- 
ants in  error. 

PER  OUBIAH.   Th9  jndgment  is  affirmed. 


McMURRAT  t.  L'BNGLB.  fflupreme 
Court  of  Florida.  April  30,  1901.)  Error  to 
Circuit  Gonrt.  Dnvai  Connty;  Stephen  E.  Fos- 
ter, Beferee.  This  action  was  brought  by  the 
plaintiff  la  error  against  the  defendant  In  error. 
There  was  judgment  for  the  defendaut,  and 
the  plaintiff  takes  writ  of  error.  W.  B.  Owen, 
for  plaintiff  in  mvr.  Walker  &  L'Engle,  fw 
defendant  in  error. 

PER  CURIAM.    The  judgment  is  affirmed. 


MYERS  et  al.  T.  STATE.  Supreme  Court 
of  Florida.  Jan.  29,  19010  Error  to  Circuit 
Court,  Marion  Connty;  William  A.  Hocker, 
Judge.  This  action  was  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
deft-ndanta  take  writ  of  error.  B.  B.  BoUock* 
for  plaintiffs  in  error. 

PEB  CURIAM.  Writ  ot  emr  dlnnliaed 
tor  failure  to.  file  briefs. 


O'BRIEN  et  al.  t.  BADFOBD.  (Saprenw 
Court  of  Florida.  June  8,  1901.)  Appeal  fimn 
Circuit  Court,  Lake  County;  John  D.  Btoomm, 
Judge.  The  bill  in  this  cause  was  filed  by  tlie 
appellee  aEalnst  the  appellants.  There  was  de- 
cree for  tne  complainant,  and  the  defendants 
appeal,  Aaderscm  ft  Hocker,  for  appellanta. 
K.  McConathy,  for  appellee. 

FEB  CURIAM.   Appeal  dlsmlaaed  on 
dpo  of  coonsei  for  appellaat^ 


PARKER  T.  DEKLE.  (Supreme  Conrt  Of 
Florida.  March  12,  1901.)  Error  to  Circuit 
Court,  Manatee  County;  Joseph  B.  Wall, 
Judge.  This  action  was  brought  by  the  defend- 
ant In  error  against  the  plaintiff  in  error.  There 
was  judgment  for  the  plaintiff,  and  the  defend- 
ant takes  writ  of  uror.  Langley  ft  SinB^tarr* 
for  plaintiff  In  error.  Jdin  P.  wall,  for  defena- 
ant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  defendant  in  error. 


POWELL  T.  CUTTING  et  al,  (Supreme 
Court  of  Florida.  May  7.  1901.)  Appeal  from 
Circuit  Court,  Sumter  County;  William  A. 
Hocker,  Judge.  The  bill  in  this  cause  was 
filed  by  the  appellees  against  the  appellant. 
There  was  decree  for  the  complainants,  and  the 
defendant  appeals.  Anderson  &  Hocker,  for 
appellant.  J.  C.  Langley  (J.  L.  Young,  on  ths 
brief),  for  appellees. 

PER  CURIAM.   The  decree  Is  affirmed. 


RICE  V.  CLEM  et  aL  (Supreme  Court  of 
Florida,  Division  A.  April  8,  1903.)  Appeal 
from  Circuit  Court,  Orange  County.  Snit  by 
Harry  L.  Bice  against  Mat?  A.  Clem  and  oth- 
ers.  Decree  for  defendants,  and-con^ainanft 
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appeals.  Berersed.  L.  G.  Starbuck,  for  appel- 
umt.    Maaser  &  Baumgarten,  for  appellees, 

HOCKER,  3.  The  tacts  in  this  case  are  aub- 
■tantially  the  same  as  those  ia  the  case  of  H. 
A.  Hoore  against  the  same  appellees  (decided 
at  this  term)  34  Soath.  305,  and  the  decree 
appealed  from,  dated  November  21,  1899,  is  to 
the  same  effect>  and  the  assignments  of  error 
are  the  same  as  in  that  case.  It  is  therefore 
ordered,  adjadged,  and  decreed  that  for  the  rea- 
sons stated  In  the  said  case  of  H.  A.  Hoore  r. 
Mary  A.  Clem  et  al.  the  final  decree  appealed 
from,  dated  November  21,  1899,  is  reversed,  at 
the  cost  of  appellees,  ana  the  cause  remanded 
for  further  proceedings  in  accordance  with  law. 

B088ITER  et  al  T.  PBNSAGOLA  ELBO- 
TBIG  lAQWE  &  POWBR  00.  (Supreme 
Oourt  of  Florida.  May  7,  1901.)  Error  to  Cir^ 
cult  Court,  Escambia  County;  William  D. 
Barnes,  Judge.  This  action  was  brought  by 
the  plaintiffs  in  error  against  the  defendant  in 
error.  There  was  judgment  for  the  defend- 
ant, and  the  plaintiffs  take  writ  of  ema.  Wm. 
Fisher,  for  plaintiffs  in  errw.  Blonnt  & 
Blount,  for  defendant  io  error. 

PBB  CURIAM.   The  judgment  Is  alBrmed. 

SOOTT  et  al.  t.  JOHNSON.  (Supreme 
Oonrt  of  Florida.  May  21,  1901.)  Error  to 
Circuit  Court,  Lake  County;  John  D.  Broome, 
Judge.  This  action  was  brought  by  the  de- 
fendant in  error  against  the  plamtiffs  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendants  take  writ  of  error.  J.  O.  Langley. 
for  plaintiffs  iu  error.  Alex.  SL  Glair-Abrams, 
for  defendant. in  error. 

PBB  CURIAM.   The  jodgment  Is  aiBnind. 


SHERWOOD  et  al.  v.  PEDRICK  et  al. 
(Supreme  Court  of  Florida.  April  9,  1901.) 
Error  to  Circuit  Court,  Alachua  County;  Wil- 
liam A.  Hocker,  Judge.  This  action  was 
brought  by  the  defendants  in  error  against  the 
plaintiffs  in  error.  There  was  judgment  for 
ihe  plaintiffs,  and  the  defendants  take  writ  of 
error.  Evans  Halle,  for  plaintiffs  in  error. 
B.  A.  Thrasher,  for  defendants  In  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  defendants  In  enror. 


8HIPMAN  et  al.  T.  TODD.  (Supreme 
Court  of  Florida.  May  7,  1901.)  Writ  of  er- 
ror to  Circuit  Court,  Bradford  County;  Rhy- 
dou  M.  Call,  Judge.  This  action  was  brought 
by  the  defendant  in  error  against  the  plaintiffs 
in  error.  There  was  judgment  for  the  plain- 
tlB,  and  the  defendants  take  writ  of  error. 
Fleming  &  Fleming,  for  plaintiffs  in  error. 
W,  B.  Young,  for  defendant  in  error. 

PER  CURIAM.   The  judgment  la  afSrmed. 


SMITH  et  al.  t.  HOPE  et  nx.  (Supreme 
Court  of  Florida.  June  3,  1901.)  ApDeal  from 
Circuit  Court,  Hernando  County;  Wuliam  A. 
Hoeter,  Judge.  The  bill  In  this  cause  was  filed 
by  the  appellants  against  the  appellees.  There 
was  decree  for  the  defendants,  and  the  com- 

Elainants  appeal,  J.  C.  Darant,  for  appel- 
tnts. 

PER  CURIAM.  Appeal  dismissed  on  prsa- 
ctpe  of  counsel  for  appellants. 


SMITH  T.  WHITFIELD  et  al.  (Supreme 
Court  of  Florida.  May  21,  1901.)  Appeal  from 
Circuit  Oourt,  Marion  County;  WUliam  A. 
Hocker,  Judge.  The  bill  in  this  cause  was  filed 
by  the  appellant  against  the  appellees.  There 
was  judgment  for  the  dcfendantf*,  and  the  com- 
plainant appeals.    B,  McConatl^  and  W.  S. 


Bullook,  for  appellant.   W.  K.  ZewadaU  and 

Anderson  &  Hocker,  for  appellees. 

PER  CURIAM.  Appeal  dismissed  on  pm- 
cipe  of  coansel  for  appellant. 


STATE  ex  rel.  30UTHERLAND  t.  SAND- 
LIN.  (Supreme  Court  of  Florida.  Jan.  22, 
1901.)  John  H.  Treadwell,  for  relator.  H.  J. 
Spence,  M.  L.  Williams,  and  J.  W.  Barton,  for 
respondent  This  was  an  original  proceeding 
by  mandamus  wherein  it  was  sought  to  compel 
the  respondeut  to  turn  over  to  the  relator  the 
office  of  tax  collector  of  the  county  of  De  Soto, 
together  with  the  assessment  rolls,  books,  pa- 
pers, records,  etc.,  appertaining  to  said  office. 
Upon  filing  his  retom  to  the  altnnatiTe  writ 
by  the  respondent,  the  relator  demumd  tbere- 
to,  which  demurrer  was  sustained,  tiie  return 
held  insufficient,  and  peremptory  writ  of  man- 
damus awarded. 


STEPHENS  T.  STATE.  (Supreme  Court 
•f  Florida,  Division  B.  March  24.  1903J  Er- 
ror to  Circuit  Court,  Citrus  County;  William 
S.  Btillock,  Judge.  John  J.  Stephens  was  con- 
victed of  violating  the  liQuor  law,  and  brings 
error.  Affirmed.  Edwin  W.  Davis,  for  plain- 
tiff in  error.  William  B.  Lamar,  Atty.  Gen., 
tor  the  State. 

PER  CURIAM.  The  Questlous  presented  in 
this  case  are  similar  to  those  determined  in  the 
case  of  Brass  v.  State  (decided  at  the  present 
term)  34  South.  807,  and  upon  the  au^ority  of 
that  case  the  judgment  of  the  lower  court  fa 
affirmed. 


THRASHER  et  al.  v.  RAULBirF  et  al. 
(Supreme  Court  of  Florida.  Jan.  16,  1901.) 
Apneal  from  Circuit  Court,  Alachua  County; 
William  A.  Hocker,  Judge.  The  bill  in  this 
cause  was  filed  by  the  appellees  against  tiie 
appellants  James  B.  Brown  and  Ella  D.  Brown, 
his  wife,  H.  F.  Dutton,  as  trustee  for  H.  F. 
Dutton  &  Co.,  and  Sadie  W.  Thrasher.  Thwe 
was  decree  for  the  complainants,  and  the  de- 
feudants  B.  A,  Thrasher  and  L,  A.  Thrasher 
appeal.  Evans  Haile  and  B.  A.  Thrasher,  for 
appellants.  Hamt)ton  ft  Ammons,  for  appel- 
lees. 

PER  CURIAM.  Appeal  dlsmlsHd  on  pne- 
cipe  of  counsel  for  appellants  and  consent  of 
counsel  for  appellees. 

VISAGE  V.  VISAGE.  (Supreme  Court  of 
Florida.  Feb.  6,  1901.)  Appeal  from  Circuit 
Court,  Hillsborough  County;  Barron  Phillips, 
Judge.  The  bill  in  this  cause  was  filed  by  tne 
appellee  against  the  appellant.  There  was  de- 
cree for  the  complainant,  and  the  defendant  19- 
peals.  P.  O.  Knight  and  C.  a  Whitaker,  for 
appellant. 

PER  CURIAM.    The  decree  Is  affirmed. 


WARD  V.  MANN.  (Supreme  Court  of  Flori- 
da. April  9,  1901.)  Error  to  Circuit  Court, 
Baker  County;  Rhydon  M.  Gall,  Judge.  '  This 
action  was  brought  by  the  defendant  in  error 
against  the  plaiutiff  In  error.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  takes 
writ  Of  error.  Geo.  u.  Walker,  for  plaintiff  in 
error.  Alex.  St  Olalr-Abrama,  for  defendant 
in  error. 

PBB  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  defendant  In  wror. 

WAY  et  al.  T.  BLAKE.  (Supreme  Court  of 

Florids.  May  14,  lOOlJ  Error  to  Circuit  Court, 
Leon  County;  John  W.  Malone,  Judge.  This 
action  was  brought  by^ 
■gainst  the  plaintiffs  ix 
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ment  tor  the  plaintiff,  aod  the  defeodaDts  take 
writ  of  error.  Georee  B.  PerkioB,  for  plaiatifte, 
in  error.  B.  W.  WilUama,  for  defendaat  in 
error. 

FEB  CURIAM.  'Xhe  iuigmmt  is  affirmed. 


WILLIAMS  et  aL  v.  PITT  et  al.  (Sapreme 
Court  of  Florida.  May  14,  1901.)  Error  to 
Circuit  Ooort,  De  Soto  C3ounty;  Howard  J. 
Spence,  Keferee.  This  action  was  brought  hy 
the  defendants  in  error  against  the  ptaintiffa  in 
error.  There  was  judgment  for  the  plaintiffs, 
and  the  defendants  take  writ  of  error.  J.  H. 
Hancock  and  O.  T.  Stanford,  for  plaintiffs  in 
prror.  Isaac  H.  Trabue  and  Fred.  T.  Myers 
(C  C.  Morgan,  on  the  brief),  for  defendants 
m  error. 

PEB  (7URIAM.  The  Judgment  is  affirmed. 


WEBSTER  T.  BABNETT.  (Supreme  Court 
of  Florida.  May  28,  1901.)  Error  to  Circnit 
Court,  Dnral  County;  C.  M.  Cooper,  Referee. 
This  action  was  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error  and  E.  Rig- 
ney,  as  late  copartners  under  the  firm  name  of 
EL  Rigoey  &  Go.  There  was  judgment  for  the 
plaintiff,  and  the  defendants  take  writ  of  error. 
Subsequently  there  was  a  severance  as  to  the 
defendant  Rigney,  and  the  cause  proceeded  in 
the  name  of  Nathaniel  Webater.  A.  W.  Cock- 
rell  &  Son,  for  plaintiff  In  erTor.  W.  B.  Toong, 
for  defendant  In  arror. 

PBB  OUBIAM.  The  jndgment  1«  affirmed. 


WEBSTEIR  et  al.  T.  BBNDHEIM  et  al. 
(Supreme  Court  of  Florida.  May  28,  1901.) 
Error  to  Circuit  Court,  Duval  Ctiunty;  C.  M. 
Cooper,  Referee.  This  action  was  brought  by 
the  defendants  in  error  against  the  plaintiffs  in 
error  end  E.  Rigney,  as  late  copartners  under 
the  firm  name  of  E.  Rigney  &  Co.  There  was 
judgment  for  the  plaintiffs,  and  the  defendants 
take  writ  of  error.  Subsequently  there  was  a 
severance  as  to  the  defendant  Rigney,  and  the 
cause  proceeded  in  the  name  of  Nathaniel  Web- 
Btw.  A.  W.  Oockrell  ft  Son,  for  plaintiff  in 
error.  W.  B.  ICoung,  for  defendants  in  error. 

PBB  CDBIAM.  The  jndgment  is  affirmed. 


WEBSTEB  T.  BHRGXER  &  ENGEL 
BREWING  GO.  (Supreme  Court  of  Florida. 
May  28,  1001.)  Error  to  arcuit  Coart,  Daval 
County;  C.  M.  Cooper,  Referee.  This  action 
was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error  and  E.  Rigney,  as  late  co- 

Strtners  under  the  firm  name  of  E.  Rigney  & 
0.  There  was  judgment  for  the  plaintiff,  and 
the  defendants  take  writ  of  error.  Subsequent- 
ly there  was  a  severance  as  to  the  defendant 
Rigney,  and  the  cause  proceeded  in  the  name 
of  Nathaniel  Webster.  A.  W.  Oockrell  &  Son, 
for  plaintiff  in  error.  W.  B.  Young,  for  defend- 
ant in  error. 
PEB  CDBIAM.  The  Jndgment  is  affirmed. 


WEBSTER  V.  BERNHBIM  et  al.  (Su- 
preme Court  of  Florida.  May  28.  1001.)  Er- 
ror to  Circuit  Oonrt  Unval  County;  C.  M. 
Cooper.  Referee.  This  action  was  brought  by 
the  defendants  in  error  against  the  plaintiff  in 
error  and  E.  Rigney,  as  late  copartners  under 
the  firm  name  of  E.  Ri^ey  &  C3o.  There  was 
judgment  for  the  plaintiffs,  snd  the  defendants 
take  writ  cd  error.  Subsequently  there  was  a 
severance  as  to  the  defondanf  Rigney,  and  the 
canse  proceeded  In  the  name  of  Nathaniel  Web- 
ster. A.  W.  Cochrell  &  Son,  for  plaintiff  in  er- 
ror. W.  B.  Young,  for  defendants  in  error. 

PER  CURIAM.  The  judgment  Is  affirmed. 


WEBSTER  T.  FIRST  NAT.  BANK  OF 

FLORIDA  (two  cases).  (Supreme  Ooort  of 
Florida.  May  28,  1901.)  Error  to  Circuit 
Court,  Duval  County;  G.  M.  Cower,  Referee. 
This  action  was  brought  by  the  defendant  In 
error  against  the  plaintiff  in  error  and  E.  Rig- 
ney, as  late  copartners  under  the  firm  name  of 
E.  Rigney  &  Co.  There  was  judgment  for  the 

Slaintiff.  and  the  defendants  take  writ  of  error. 
:ub8eguent]y  there  was  a  severance  as  to  the 
defendant  Higuey.  and  the  cause  proceeded  in 
the  name  of  Nathaniel  Webster.  A.  W.  Oock- 
rell &  Son,  for  plaintiff  in  error.  W.  B.  YonnB, 
for  defendant  in  error. 
PER  CUBIAM.  The  Jndgment  Is  afflnoed. 


WEBSTER  V.  GDOKENHEIMER  et  al. 
(Supreme  Court  of  Florida.  May  28,  1001^ 
Ekror  to  Circuit  Court,  Daval  Oonnty;  C.  M. 
Cooper.  Referee.  This  action  was  brought  by 
the  defendants  in  error  against  the  plaintiff  in 
error  and  E.  Rigney,  as  late  copartners  under 
the  firm  name  of  E  Rigney  &  Co.  There  was 
Judgment  for  the  plaintiffs,  and  the  defendants 
take  writ  of  error.  Subsequently  there  was  a 
severance  as  to  the  defeniunt  Rigney,  and  the 
cause  proceeded  in  the  name  of  Nathaniel  Web- 
ster. A.  W.  Oockrell  &  Son,  for  [daintiff  in 
.error.  W.  B.  Yonog,  tor  defendant  In  error. 

PEB  CUBIAM.  The  Judgment  Is  affirmed. 


WEBSTER  V.  JONES.  (Supreme  Court  of 
Florida.  May  28,  1901.)  Error  to  Circnit 
Court,  Duval  County;  C.  M.  Co<^r.  Referee. 
This  action  was  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error  and  EL  Rig- 
ney, as  late  cqpartDov  under  the  firm  name  of 
E.  Rigney  &  Co.  There  was  Jndgment  for  the 

Slaintiff,  and  tiie  defendants  take  writ  of  error, 
ubsequentiy  there  was  a  severance  as  to  the 
defendant  Rigney,  and  the  canse  proceeded  in 
the  name  of  Nathaniel  Webster.  A.  W.  Oock- 
rell &  Son,  for  plaintiff  In  error.  W.  B.  Young, 
for  defendant  in  error. 
PER  CURIAM.  The  judgment  is  affirmed. 


WEBSTER  V.  JOSEPHS.  (Supreme  Ooart 
of  Florida.  May  28.  1001.)  Ebraor  to  Circuit 
Court,  Duval  County;  0.  M.  Cooper,  Referee. 
Thia  action  waa  brought  by  the  defendants  in 
error  against  the  plaintiff  in  error  and  E.  Bis- 
ney,  as  late  copartners  under  the  firm  name  of 
E  Rijfney  &  Co.  There  was  judgment  for  the 
plaintiffs,  and  the  defendants  take  writ  of  er- 
ror. Subsequentiy  there  was  a  severance  as  to 
the  defendant  Rigney,  and  the  cause  proceeded 
in  the  name  of  Nathaniel  Webater.  A.  W. 
Oockrell  &  Son,  for  plaintiff  in  error.  R.  M. 
Gall,  for  defendants  in  error. 

PER  OUBIAM.  The  jndgment  Is  affirmed. 


WEBSTER  V.  ROOF.  (Supreme  Court  of 
Florida.  May  28,  1001.)  Error  to  Circuit 
Court,  Dnval  Oonnty;  O.  M.  Cooper,  Referee. 
This  action  was  brought  by  the  defendant  in 
error  against  .the  plaintiff  in  error  and  E.  Rig- 
ney, as  late  copartners  under  the  firm  name  of 
K.  Rigney  &  Co.  There  was  judgment  for  the 
plaintiff,  and  the  defendants  take  writ  of  er- 
ror. Subsequently  there  was  a  severance  a» 
to  the  defendant  Rigney,  and  the  cause  pro- 
ceeded in  the  name  of  ^lathanlel  Wehater.  A. 
W.  Cockrell  &  Son,  for  plaintiff  in  error;  W. 
B.  Yonng,  for  defendant  In  «ror. 

PEB  CUBIAM.  The 'judgment  is  aflbrmed. 


BURNES  T.  STATE. 


Court  of 


(Supreme 

Misnssippi.  April  20,  1903.)  Appeal  from  Cir- 
cuit Court,  Covington  County;  Jno.  R.  Enochs. 
Judge.  James  Bumesp^^ggcy^i^icgi^^gapc- 
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der,  and  he  tppMl&  Aflbmed.  W.  IT,  Corley, 
for  appellant  J.  K.  FIowen»  Aast  Attj.  Oen., 
for  the  State. 

PBICB,  J.  At  the  Janiurjr  tenn  of  the  cir- 
cuit court  of  Covington  cooaty,  ISOS,  James 
Buniee  was  indicted  for  the  murder  of  QeOTge 
Walters.  He  was  tried  at  the  aame  term  of 
the  court,  convicted,  and  sentenced  to  be  hanged, 
and  appeals  the  case  to  this  court.  We  have 
made  careful  and  painstaking  investigation  of 
the  whole  record.  ^Hiere  were  no  instructions 
refnaed  for  the  defendant,  no  exceptions  taken 
to  any  of  the  instructions  asked  for  the  state, 
no  motion  for  a  new  trial,  and  no  bill  of  excep- 
tions, and  the  only  question  left  for  decision 
was  one  of  fact  passed  apon  by  the  Jury,  and 
we  are  unable  to  say  that  the  Jury  reached  a 
wrong  verdict.  Afllrmed. 


HAKTMAN  v.  WBNTWORTH.  (Supreme 
Court  of  Mississippi.  Feb.  2.  1U03.)  Appeal 
from  Circuit  Cdurt,  Ijncoln  Couni?;  lEobt 
Powell,  Judge.  Action  b;  E.  H.  Wentworth 
against  F.  H.  Hartman.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  This 
suit  was  brought  in  a  Justice  of  the  peace 
court  to  recover  the  sum  of  $1S0  damages  for 
the  breach  of  a  parol  contract  to  sell  some  land 
in  aaid  cotmty.  There  was  a  tenant  on  the 
property  at  the  time  of  the  'alleged  contract, 
and  before  Wentworth  could  move  on  the  prop- 
erty he  had  to  pay  tliis  tenant  ^fi  to  get  on, 
and  paid  $2.25  for  moving  him.  The  items  sued 
for  were  as  follows:  lO^penses  moving  on  the 
property,  |4.B0;  paid  Kverett  for  surrendering 
propertT,  $2S ;  aoviDg  Etverett,  $2.25 ;  painting 
one  room,  IfS;  Aoot  and  lock,  $2.25;  Duilding 
fence,  $5;  crw  and  garden,  $100:  moving  from 
property,  $t).40;  total,  $160.  From  a  judg- 
meot  tor  plaintiff,  defendant  appealed  to  the  cir- 
cuit court  In  that  court  the  Item*  paid  for  the 
mnrender  of  the  property  and  for  moving  the 
tenant  were  eliminated,  and  there  was  a  re- 
covery for  the  other  items,  less  a  reasonable 
sum  for  the  use  and  occupation  of  the  property 
while  plaintiff  waa  In  occDpation  of  it.  P.  Z. 
Jones,  for  appellant  A.  G.  licSatx,  for  appel- 
lee. 

WHITFIELD,  C.  J.  The  case  is  controlled 
by  Welch  v.  Lawson,  82  Miss.  170, 66  Am.  Dec. 
606.  Afflimed. 


PALSLBT  V.  JACKSON  et  aL  (Supreme 
Court  of  Misaissippt.  May  4,  1903.)  Appeal 
from  Chancery  Court,  Olaibome  County ;  W. 
P.  8.  Ventress,  Chancellor.  Action  by  F.  A. 
Paisley  against  Lucy  Jackson  and  another. 
From  a  decree  disallowing  a  portion  of  a 
county  surveyor's  bill  of  the  costs  for  sur- 
veying and  platting  land,  and  reducing  it  from 
$25  to  $12.50.  plaintiff  appeals.  Decree  va- 
cated, and  decree  for  $26  entered  in  Supreme 
Court  F.  A.  Paisley,  In  pro.  per.  C  A. 
French,  for  appellees. 

PRICIEEX  J.  Tiiis  was  an  appeal  from  a  de- 
cree of  the  chancery  court  of  Claiborne  county 
disallowing  a  portion  of  a  county  surveyor's 
bill  of  the  costs  for  surveying  and  platting 
land,  reducing  it  from  $25  to  $12.50.  The  rec- 
ord does  not  ctmtain  a  map  ahowing  the  sur- 
veys, or  the  facts  before  the  chancellor,  but 
is  submitted  here  upon  an  agreed  state  of 
facts.  It  is  agreed  that  the  surveys  were 
made  in  a  satisfactory  manner;  that  the  work, 
as  shown  by  the  Ull  of  costs,  was  required  by 
the  decree  of  the  court  decreeing  a  partition 
in  kind  of  the  land;  that  all  of  aaid  snrr^s 


differed  In  area,  shape,  and  identity.  Relying 
solely  upon  the  statement  of  facts  (which  evi- 
dently was  not  before  the  chancellor,  aa  here), 
we  are  compelled  to  vacate  the  decree  of  the 
coui-t  below,  and  eater  decree  here  for  $25. 
Appellees  will  paj  cost  of  the  appeal. 


PBAHOE  V.  TALLAHALA  LUMBER  CO. 
(Supreme  (Dourt  of  Mississippi.  May  4,  1003.) 
Appeal  from  Olrcult  Court,  Jones  Count?; 
Jno.  R.  Enochs,  Jncln.  Action  by  James  F. 
Pearce  against  the  TaUahala  Lumber  Compa- 
ny. From  an  order  sustaining  a  demurrer  to 
the  declaration,  complainant  appeals.  Affirm- 
ed. The  Tellahala  Lumber  Company  is  a  cor- 
poration- under  the  laws  of  MissiRsippi  doing  a 

general  sawmill  and  lumber  manufacturing 
nsiness  in  Jones  county,  and  it  owns  and  op- 
erates 10  or  12  miles  of  railroad  track  in  con- 
nection wi^  its  sawmill  business.  The  appel- 
lant Pearce,  an  employfi  of  the  Tallanala 
Lumber  Company,  was  injured  on  one  of  the 
cars  operating  on  this  line  of  roads.  Be 
brought  this  suit  to  recover  damages  for  his 
injuries.  His  declaration  was  that  he  was  em- 
ployed to  cat  logs  for  defendant  and  was  on  his 
way  to  his  work,  riding  on  this  traio,  when, 
because  of  the  gross  netfigence  of  the  en- 
gineer In  chaise  of  the  train,  he  was  injured. 
The  suit  was  brought  under  Laws  1896,  p.  97, 
c.  87,  and  Laws  1898,  p.  84,  c.  66,  amending 
section  3550  of  the  Code  of  1892.  A  demur- 
rer to  this  declaration  was  sustained,  and  com- 
plainant appealed.  Shannon  &  Street  for  ap- 
pellant. T.  S.  Howell,  for  appellee. 

PRICE,  J.  The  principle  involved  in  this 
case  is  governed  by  the  case  of  Mrs.  Elisabeth 
Ballard  et  al.  t.  The  Mlsstssip^  Cotton  Oil 
Company  (decided  at  this  term  of  the  court 
and  not  yet  officially  reported)  84  SontiL  682. 


WEBSTER  COUNTY  v.  COHEN  et  al. 
Supreme  Court  of  Mississippi.  March  31, 
1903.)  Appeal  from  Circuit  Court,  Webster 
County;  W.  F.  Stevens,  Judge.  Petition  by 
R.  P.  Cohen  and  others  to  the  board  of  su- 
pervisors of  Welwter  county  praying  that  cer- 
tain lands  be  added  to  a  stock-law  district. 
The  board  of  supervisors  rejected  the  petition. 
On  appeal  to  the  circuit  court  the  petition  was 
austamed,  and  the  county  appeala.  Affirmed. 
Sam  Ooake,  for  appellant  H.  A.  Qould,  for 
appellees. 

PRICBl,  J.  See  the  opinion  in  W.  B.  Shaw 
et  al.  V.  Jesse  E.  Wofiard  et  al..  84  South. 
329,  which  is  decisive  of  the  qoeation  involved 
in  this  case.  Affirmed. 


WEBSTER  COUNTY  v.  TRULL  et  al. 
(Supreme  Court  of  Mississippi.  March  81, 
19U3.)  Appeal  from  Orcoit  Court  Webster 
County:  W.  F.  Stevens,  Judge.  Petition  by 
J.  D.  Trull  and  others  to  die  board  of  super- 
visors of  Webster  county  praying  that  certain 
lands  be  added  to  a  stock-law  district.  The 
board  of  supervisors  rejected  the  petition.  On 
appeal  to  tne  circuit  court  the  petition  was 
sustaiued,  and  the  county  appeals.  Affirmed. 
Sam  Coake,  for  appellant.  H.  A.  Gould,  for 
appellees. 

PRICE,  J.  See  the'  opinion  in  W.  E.  Shaw 
et  al.  V.  Jesse  E.  Woffard  et  al..  34  South. 
329,  which  Is  dedsive  of  the  question  Involved 
it)  this  case.  Affirmed. 
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